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A. Introducing the subject 
1. The status quo: a fragmented European secured transactions law with 
regard to movable assets 
In order to facilitate cross-border trade within the European Union, harmonization 
attempts have been undertaken in many areas of European private law. One of 
these areas is secured transactions1 law: an area of private law that facilitates trade by 
providing a legal framework for the funding of the trade concerned. Key to this 
legal framework is the possibility for lenders to take security interests in their 
borrowers’ assets, in order to secure repayment in case borrowers default in 
repaying credit loans. 

The design and organization of secured transactions law differ widely 
between countries. Each European jurisdiction provides for its own types of 
security rights, depending on the type of assets they rest on.2 The few 
harmonization attempts that can be seen in this field are less successful than those 
in other areas of the law, such as contract law, consumer law and competition law.3 
This seems to be due to a number of factors. First of all, secured transactions law is 
closely related to the field of property law, which is characterized by restrictive 
mandatory rules. These restrictions are designed to protect the so-called ‘closed’ 
character of the system of proprietary rights.4 The system is closed in terms of both 
the nature of proprietary rights that may be created and the legal requirements and 
formalities prescribed for their creation (numerus clausus).5 Second, secured 
transactions law has the purpose of providing rules on debt collection, i.e. rules on 
how creditors recover their debts if their debtor defaults and of regulating the 
distribution of proceeds among creditors in accordance with their ranking when the 
debtor’s assets are liquidated. Rules on this subject are highly complex and vary 

                                            
1 According to the International Finance Corporation of the World Bank Group (‘IFC’), the term 
‘secured transactions’ refers to ‘credit transactions where a creditor holds an interest in a debtor’s 
movable property (“collateral”) to secure a loan or a debt obligation’. See ‘Secured Transactions and 
Collateral Registries Brochure’ (Washington DC: IFC, 2012), p. 1. Cf. Merrill & Smith 2007a, p. 
830. 
2  Legal literature on secured transactions law shows little consistency in terminology regarding 
whether a security interest (or right) exists ‘in’, ‘over’, or ‘with respect to’ particular collateral; these 
variations are often used interchangeably and I will therefore do likewise.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     
3 The harmonization attempts that have been made thus far have resulted in pure compromises. See 
e.g. the European Insolvency Regulation (1346/2000), which provides for mandatory and automatic 
recognition throughout the EU of the consequences and effects of eligible insolvency proceedings 
opened in one EU member state, although this recognition is subject to broadly defined exceptions 
in areas such as collateral security, set-off, claw back, etc. 
4 Cf. Van Erp & Akkermans 2012, p. 1012: “National property law systems are very closed: they are for a large 
part mandatory law with little room for party autonomy as it involves interests of third parties.” Compare Van 
Erp & Akkermans 2011, p. 106: “Systems of property law are traditionally characterised by their closed nature 
and restriction of party autonomy” (translated). Cf. Struycken 2007, p. 1 and Haentjens 2008, p. 376. 
5 On the numerus clausus concept, see e.g. Struycken 2007, Akkermans 2008 and Hansmann & 
Kraakman 2002, p. 372 et seq. 
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Erp & Akkermans 2011, p. 106: “Systems of property law are traditionally characterised by their closed nature 
and restriction of party autonomy” (translated). Cf. Struycken 2007, p. 1 and Haentjens 2008, p. 376. 
5 On the numerus clausus concept, see e.g. Struycken 2007, Akkermans 2008 and Hansmann & 
Kraakman 2002, p. 372 et seq. 

1

 



Chapter 1

 2 

from country to country, partly because these rules are intertwined with legal 
tradition.6 Although most jurisdictions proceed from the paritas creditorum rule – 
equality among creditors – as a basic rule for distribution, the exceptions are 
numerous, even within jurisdictions. Therefore, these rules are often of a mandatory 
nature, since they are a reflection of how each country values the positions of – and 
the relationships between – the various stakeholders. In addition to their strong 
connection with legal tradition, these rules also impact a country’s balance sheet, 
and therefore its sovereignty. As long as European jurisdictions are unwilling to give 
up their autonomy, harmonization of secured transactions law and related rules 
appears to be a difficult task.7 

In spite of the foregoing, some of the developments in secured transactions 
are common to all European jurisdictions. The most important example is the 
adoption of a form of non-possessory8 security since the beginning of the 19th century. 
At that time, the Industrial Revolution was stretching into continental Europe, 
prompting a huge expansion of commercial trade and hence an enormous increase 
in the demand for credit. It turned out that security rights in personam and security 
rights in intangible assets and immovable property only accommodated a small 
portion of the aggregate need for secured credit, forcing national legislatures to 
think of new forms of security besides the ones they had already adopted.9 In 
relation to movable assets,10 most national laws until that time only provided for a 
form of possessory pledge, which required the debtor to surrender possession of those 

                                            
6 Compare Cashin Ritaine 2012, p. 5-6: “(…) property law in Europe is deeply intertwined with national legal 
traditions and the concept has different meanings.” See also Ancel 2008, p. 272: “(…) because secured 
transactions law is complex and intertwined with other aspects of the law, especially insolvency, no serious reform can 
be achieved without close co-ordination with these areas” and ‘Secured Transactions Systems and Collateral 
Registries’ (Washington DC: IFC, 2010), p. 34: “Modern secured transactions law does not exist in a 
vacuum. Nor does it redefine all aspects of law relating to the relationships it encompasses. It functions in the context 
of, for example, basic property law, obligations law, bankruptcy law, negotiable instrument law and other areas of the 
law related to commercial relationships.” Cf. Akseli 2008, p. 4. 
7 Cf. Van Erp & Akkermans 2012, p. 1012: “The diversity in these detailed mandatory property laws makes 
any effort of harmonization of property law of now 28 legal systems a very cumbersome task.” 
8 When I use the term ‘possession’, I am referring solely to the factual situation in which a person 
has physical control over a movable asset, without intending to define such physical control in any 
legal sense. In Dutch law, for example, ‘possession’ tends to be used as the translation for ‘bezit’, 
which is a legal term that connotes a situation in which a person holds a movable asset for itself. 
This is to be distinguished from the situation in which a person holds the asset for another, which 
in Dutch may be best translated by the neutral term ‘holder’ or ‘holdership’ (houder or houderschap). 
In European literature the latter situation is also sometimes referred to as ‘detention’. When I use 
the term ‘non-possessory security’, I am referring to the situation in which the debtor has given a 
security right to its lender, while at the same time the debtor has remained in possession – i.e. in 
physical control – of the assets. 
9 See e.g. Drobnig 2003, p. 638, Kieninger 2004b, p. 6 et seq and Dalhuisen II 2013, p. 468. 
10 When I use the term ‘movable assets’ in this thesis, I am referring solely to movable corporeal 
goods. The terminology I use is therefore more narrowly defined than the terminology typically 
used in various international model laws, for example Book IX of the DCFR, where the term 
‘movable assets’ is often used for both movable corporeal and incorporeal (or intangible) assets. 
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assets to its lender or a third person.11 Notwithstanding the fact that lenders were 
obviously better secured by taking possession of the property against which they 
lent, this form of security was very inconvenient and costly.12 Without access to its 
equipment, stock and inventory, the debtor would not be able to continue its 
business and would also not be able to repay its lender from its operational cash 
flow. Hence, the possessory pledge was ill-equipped to satisfy the needs of 
commercial practice.13 In some European countries, methods of ‘field warehousing’ 
were designed to enable lenders to take possession of the collateral while at the 
same time allowing the debtor to continue to use it.14 Just the same, these methods 
were – and still are – costly and impractical and, moreover, non-tenable de jure 
because difficult to reconcile with mandatory rules designed to protect the closed 
character of property law.  

It was for these reasons that many European jurisdictions developed case law 
or were forced to change their national statutes to allow some form of ‘debtor-held 
security’ in addition to the existing forms of ‘creditor-held security’. Throughout 
Europe, ‘non-possessory pledges’ or similar devices were adopted between the early 
and late 1900s, which enabled the debtor to remain in possession of its assets and 
carry on its business, while at the same time lenders (i.e. credit suppliers) could be 
paid from the income earned by the debtor from conducting its business.15 At 
approximately the same time as the introduction of the non-possessory pledge, the 
‘retention of title’ made its entrance into several European jurisdictions, through 
both case law and the adoption of legal rules by legislatures. The retention of title 
makes the transfer of title to the buyer conditional upon full payment of the 
purchase price and is therefore an important instrument for suppliers of goods to 
secure payment. Both the non-possessory pledge and the retention of title are 
generally labeled ‘security rights’, as their purpose is to secure payment of the 
debtor’s creditor. Yet the requirements for creating these instruments and also the 
rules concerning the effect against third parties, differ widely among jurisdictions.16 

                                            
11 See e.g. Van Erp 2009a, p. 6 and Dalhuisen III 2013, p. 24. 
12 Not only in Europe but also in the U.S.; see e.g. LoPucki & Warren 2012, p. 135. 
13 Cf. Drobnig 2003, p. 638, Kieninger 2004b, p. 10, Steven 2008, p. 12, Drobnig 2011, p. 1027, 
LoPucki & Warren 2012, p. 135, Davies 2002, p. 337 and Comment A to IX. – 3:101 (DCFR) and 
Comment A to IX. – 5:202 (DCFR). 
14 On field warehousing, see Comment B to IX. – 3:102 (DCFR). Field warehousing, commonly 
used in some European countries, also took root in the U.S.; see LoPucki & Warren 2012, p. 135 
and Picker 2009, pp. 24-25. 
15 See e.g. Comment A to IX. – 1:202 (DCFR), p. 5392. 
16 See the European Commission’s ‘A More Coherent European Contract Law: An Action Plan’ 
(COM (2003) 68 final) (hereafter ‘Action Plan (2003)’), paragraph 42 et seq.: “Reservation of title is 
regulated differently from jurisdiction to jurisdiction and the effectiveness of relevant contract clauses varies 
accordingly.” Cf. Von Bar & Drobnig 2004, p. 338, and Beale 2008, p. 96: “The field of security over 
moveable property is one in which the laws of the various Member States are so different that the pan-European 
picture is one of complete disarray.” Reinertsen Konow has mapped the similarities and differences 
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2. A harmonization attempt to overcome the diversity: Book IX DCFR 
In the past twenty years, there have been increasing calls to address the diversity 
between differing secured transactions laws, in the belief that this will facilitate 
cross-border trade.17 An all-encompassing proposal in this context is embodied in 
Book IX of the Draft Common Frame of Reference (‘Book IX DCFR’), first published in 
200818 and later, in final form, in 2009.19 Book IX DCFR is titled ‘Proprietary Security 
Rights in Movable Assets’, and represents a comprehensive framework of rules for 
proprietary security in movable assets,20 including retention of title devices. It is one 
of the ten books of the DCFR: a text prepared by a group of academics21 in 
response to a call for development of a so-called ‘Common Frame of Reference’ 
(‘CFR’) by the European Commission in 2003 and 2004.22 It contains principles, 
definitions and model rules of European private law. 
 

The CFR is to be a politically approved text, containing fundamental principles, 
definitions and model rules, and serving as a toolbox “to improve the quality and 

                                                                                                                                
 
 
 
 
 
 
between Germany, Norway, Denmark, Sweden, the United Kingdom and the United States with 
regard to non-possessory security. See Reinersten Konow 2006. Kieninger has performed a similar 
but even more comprehensive exercise, comparing secured transactions in almost all member states 
of the European Union. See Kieninger 2004a. 
17 See e.g. Veneziano 2012, p. 125: “And yet, cross-border use of security devices in Europe is at present 
hindered by many factors, among which the marked differences still existing in the various national legal systems.” 
18 The DCFR was presented to the European Commission at the end of 2008. See ‘DCFR (Interim 
Outline Edition) 2008’. 
19 See ‘DCFR (Full Edition) 2009’. 
20 Although ‘movable assets’ is not defined in Book IX, it follows from several definitions in the 
DCFR that this term includes all types of corporeal movable and incorporeal property. See the 
Annex of the DCFR (Interim Outline Edition) 2008 for the definitions of ‘assets’ (‘anything of 
economic value, including property; rights having a monetary value; and goodwill’; p. 546), ‘goods’ 
(‘corporeal movables. It includes ships, vessels, hovercraft or aircraft, space objects, animals, liquids 
and gases’; p. 555), and ‘movables’ (‘corporeal and incorporeal property other than immovable 
property’; p. 560). Hence, the term ‘movable assets’ has a broader meaning in Book IX, i.e. is more 
comprehensive, than the definition used in this thesis; see also supra footnote 10. 
21 The DCFR was prepared by the Study Group on a European Civil Code (‘SGECC’ or the ‘Study 
Group’) and the Research Group on EC Private Law (often referred to as the ‘Acquis Group’) and 
funded under the 6th Framework Programme for Research. Both groups are part of the CoPECL 
Joint Network on European Private Law – Network of Excellence, which was established in 2005; 
<www.copecl.org> (last visited February 5, 2014). For more information on this, see Van Erp & 
Akkermans 2012, p. 1060.  
22 The idea of a ‘political’ CFR was first launched in 2003; see ‘Action Plan (2003)’. This idea was 
further elaborated in the Commission’s ‘European Contract Law and the Revision of the Acquis: 
The Way Forward’ (COM (2004) 651 final) (hereafter ‘The Way Forward (2004)’). 
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coherence of the existing acquis[23, DJYH] and future legal instruments in the area of contract 
law.”24 Although the Commission clearly intended that it should focus on 
contract law, the drafters of the DCFR presented a concrete text, elaborated in 
full detail, covering rules on specific contracts and tort law and three books on 
property law, including secured transactions law.25, 26 

 
In July 2010, the European Commission published a Green Paper on policy options for 
progress towards a European Contract Law for consumers and businesses (‘Green Paper 
2010’),27 in which seven possible forms of a European instrument of contract law 
were formulated,28 ranging from the (very modest) idea of publishing the results of 
the Expert Group on the Commission’s website to the (far-reaching) adoption of a 
Regulation establishing a European Civil Code in option 7.29 At around the same time, 
the Commission established an Expert Group in the area of contract law to provide 
assistance in transforming the DCFR into one of the seven options, with the focus 
placed entirely on contract law.30 Property law received no attention whatsoever.31 

                                            
23 ‘Acquis’ is the abbreviation for acquis communautaire, a French term meaning “that which has been 
agreed upon in the community”. It therefore refers to the (constantly developing) accumulative body of 
European law applicable in the EU member states, including all the treaties, regulations and 
directives passed by European institutions, but also case law of the European Court of Justice 
(‘ECJ’).  
24 ‘The Way Forward (2004)’, p. 3.  
25 More specifically, the DCFR contains the following 10 books: Book I (‘General provisions’), 
Book II (‘Contracts and other juridical acts’), Book III (‘Obligations and corresponding rights’), 
Book IV (‘Specific contracts and the rights and obligations arising from them’), Book V 
(‘Benevolent intervention in another’s affairs’), Book VI (‘Non-contractual liability arising out of 
damage caused to another’), Book VII (‘Unjustified enrichment’), Book VIII (‘Acquisition and loss 
of ownership of goods’), Book IX (‘Proprietary security rights in movable assets’), Book X 
(‘Trusts’). Books VIII, IX and X reflect the core topics of property law. Rules with regard to 
immovable property are explicitly excluded from the DCFR’s coverage. DCFR (Full Edition) 2009, 
p. 4207. 
26 By covering areas other than contract law, the drafters went beyond their orders, as they also 
admitted. See DCFR (Interim Outline Edition) 2008, p. 24: “The coverage of the DCFR is thus 
considerably broader than what the European Commission seems to have in mind for the coverage of the CFR (…).” 
Cf. Cashin Ritaine 2012, p. 5. According to its drafters, the DCFR should serve as a building block 
of a possible CFR, as a tool that promotes knowledge of private law in the jurisdictions of the EU, 
and, hopefully, as a source of inspiration for higher courts or official bodies charged with the 
preparation of national contract law. The drafters of the DCFR also “nurture the hope that it will be seen 
also outside the academic world as a text from which inspiration can be gained for suitable solutions for private law 
questions”; see DCFR (Interim Outline Edition) 2008, pp. 6-8. 
27 COM (2010) 348, final. 
28 Green Paper 2010, subsection 4.1 on pp. 7-11. 
29 These seven options were: Option 1: Publication of the results of the Expert Group, Option 2: 
An official “toolbox” for the legislator, Option 3: Commission Recommendation on European 
Contract Law, Option 4: Regulation setting up an optional instrument of European Contract Law, 
Option 5: Directive on European Contract Law, Option 6: Regulation establishing a European 
Contract Law and Option 7: Regulation establishing a European Civil Code. See Green Paper 2010, 
subsection 4.1 on pp. 7-11. 
30 More specifically, the Expert Group had the task to help the Commission “in selecting those parts of 
the DCFR which are directly or indirectly related to contract law, and in restructuring, revising and supplementing 
the selected provisions”; see ‘Green Paper 2010’, section 2 on p. 4. 
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Soon thereafter, the debate centered on an option in the middle of the spectrum: the 
‘Optional Instrument’ and eventually, in October 2011, precisely such an instrument 
was proposed in a document named Proposal for a Regulation on a common European 
Sales Law (‘CESL’).32 This proposes a comprehensive and self-standing set of 
contract law rules, that can be chosen by parties as the second national law 
regulating their (domestic and/or cross-border) contracts, and can therefore replace 
the substantive law rules otherwise applicable.  

The aforementioned facts speak for themselves. The publication of the 
DCFR has been followed by various initiatives of the Commission towards 
European harmonization, but none of them deal with property law. While the 
Commission does seem to leave some room for the future extension of its scope,33 
property law has clearly not been given a place in the current Optional Instrument.  
 

Property lawyers anticipating this result, explain it by reference to the dogmatic 
and closed nature of property law and the politically sensitive position of third 
parties, which makes this area of law less suitable for ‘opting in’.34 

                                                                                                                                
 
 
 
 
 
 
31 Cf. Van Erp & Akkermans 2012, p. 1073: “The term ‘property’ does not appear in the Green Paper at all 
(…)” and Cashin Ritaine 2012, p. 16: “The European Commission 2004 CFR project did not intend to 
address the issue of property law at all, following in the steps of other transactional instruments such as the CISG, the 
Unidroit principles or even one of the latest Hague conventions relating to the law applicable to intermediate securities. 
In all of these instruments, it has been recognised that property law issues are so deeply linked to each national legal 
thinking, that it would be near impossible to harmonize the rules or even find a common terminology.” 
32 COM (2011) 635, final. 
33 See Art. 15(2) of the proposed Regulation: “By … [5 years after the date of application of this 
Regulation], the Commission shall present to the European Parliament, the Council and the Economic and Social 
Committee a detailed report reviewing the operation of this Regulation, and taking account of, amongst others, the 
need to extend the scope in relation to business-to-business contracts, market and technological developments in respect 
of digital content and future developments of the Union acquis.” 
34 Before the publication of the CESL, the option of including rules on property law was dismissed 
as not (yet) feasible by many experts, even by professors in the field of property law who consider 
themselves to be supporters of the Europeanization of property law. See e.g. Salomons 2011c, pp. 
151-152, who is of the opinion that, by not (yet) including these subjects, the project is kept 
relatively manageable and clear-cut in terms of scope, and at the same time falls in line with the 
specific expertise of the present Expert Group. In this regard, Salomons considers that account 
should be taken of the importance of the choice for the integration process; he thinks that the 
adoption of a ‘light’ version could lead to gradual incorporation of doctrines other than general 
contract law, including and perhaps especially in the direction of property law/secured transactions 
law. Cf. Van Erp & Akkermans 2011, p. 106. 
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3. The trend towards adopting public (notice) filing for movable assets 
In spite of the Commission’s current focus on contract law harmonization, European 
property lawyers seem to generally support the idea that there should be a genuinely 
European solution with respect to secured transactions law, which regulates cross-
border security interests in goods located in a European jurisdiction, or in goods 
that move from one state to another.35 Mainly thanks to advances in electronic 
registration systems and positive examples from abroad, a general belief that 
European secured transactions law should be facilitated by a modern and efficient 
register for publishing security rights has come to the fore.36 

Book IX of the DCFR proposes the adoption of a uniform security right, 
which has to be publicly filed in a ‘European register’, that is organized for this 
purpose on the basis of notice filing; a method of filing in which only a limited 
amount of information is entered in a public register, to give subsequent creditors of 
the security provider a warning about (potential) existing security rights in an 
inexpensive and efficient manner. The Book IX DCFR proposal fits into a clear 
trend. In the field of secured transactions law, filing systems have been adopted by 
legislative bodies at national, continental and international levels. In Western 
Europe, public filing in various forms can already be found in e.g. the United 
Kingdom, France,37 Belgium,38 Denmark,39 Scotland, Finland, Spain,40 Sweden,41 
Switzerland and Norway.42, 43 Some of these filing systems have been based on the 
concept of notice filing from the outset; some others are in the process of adapting 
existing filing systems to a system of notice filing. 
 

                                            
35 See e.g. Van Erp & Akkermans 2012, p. 1142: “When it comes to dealing with property security rights at an 
international level, it seems that the unitary system of property security rights, modeled after the famous Article 9 of 
the US Uniform Commercial Code, seems to be favoured” and Stürner 2008, p. 167. 
36 Among many others, see e.g. Drobnig 2011, p. 1041 and Veneziano 2012, p. 130. 
37 In France, a general non-possessory pledge was adopted in 2006, with the requirement of filing in 
a public filing system. The so-called ‘Grimaldi report’ recommended to the French legislator that it 
should introduce the ‘gage sans dépossession’ modeled on Art. 9 UCC. See Groupe de travail relative a 
la reforme du droit des suretés, Paris, 2005. Cf. Dirix 2004, p. 84 on this. 
38 Belgium reformed its secured transactions law last summer (July 2013), modeled almost entirely 
after Art. 9 UCC. See on this subject extensively Dirix 2014, p. 21 et seq. 
39 See Act no. 560 of June 24, 2005. Cf. Reinertsen Konow 2006, p. 640 and Rosenberg 2008, p. 115 
on this. 
40 See De La Campa 2012, pp. 11-12: “Spain (…) introduced an electronic registration system for movable 
collateral in 2002. But most registrants still submit paper registration because of burdensome documentation 
requirements, which makes the use of the online system as complex as a paper submission. As a result, fewer online 
registrations than expected occurred between 2003 and 2009, and the cost borne by government to maintain this 
feature was extremely high relative to the small number of online registrations.”  
41 Under Swedish law, filing is required for the enterprise mortgage. See Reinertsen Konow 2006, p. 
647. 
42 Norwegian law prescribes filing in a ‘National Register of Rights in Movables’, in which non-
possessory security interests in business equipment or inventory are perfected. See Reinertsen 
Konow 2006, p. 647. 
43 Cf. Kieninger 2004b, p. 10 and Drobnig 2011, p. 1030 for more information. 
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In the United Kingdom, for example, so-called ‘transaction filing’ is in use, but the 
adoption of the notice filing system of Art. 9 UCC has been recommended several 
times since 1971 by various committees.44 In Belgian law, a notice filing was 
adopted in 2013, despite the fact that there is already some form of public filing in 
place.45 Some legal systems that are in the process of modernizing their secured 
transactions law are still very much in two minds about whether notice filing 
should be adopted and in what precise form, an example of which is Scotland.46  

 
The trend of (notice) filing for movable assets can also be found in central and 
eastern Europe, and parts of central Asia. 25 years ago none of the 29 countries 
served by the EBRD’s47 had any workable laws permitting non-possessory security 
over movable assets, but today many of them do and a majority of these countries 
have adopted a public filing system. According to several surveys conducted by the 
EBRD in each of these countries, these systems prove to function quite well.48 The 
development of these national laws has clearly been inspired by EBRD’s Model Law 
on Secured Transactions, which was published in 2004 and was designed to function as 
a guide and as a basis for national legislation, and to contribute to further 
harmonization.49  

                                            
44 The idea of adopting notice filing in English law was first recommended in 1971, by the 
Crowther Committee. The Diamond Committee picked up this proposal almost 20 years later, but 
without any success. The Company Law Review Steering Group put it back on the agenda in 2005. 
See ‘Company Security Interests’ (London: The Law Commission, 2005), p. 98. 
45 See supra footnote 38.  
46 When the revision process first began, the Scottish Law Commission explicitly rejected notice 
filing because it believed it did not suit Scottish law. See the Scottish Law Commission’s Discussion 
Paper on Registration of Rights in Security by Companies (2002), p. 8: “A system of notice filing suited 
to English property law could not readily be modified or adapted to accommodate the very different structures and 
concepts of Scots property law.” As the revision process progresses, the Law Commission seems to be 
becoming less rigid in rejecting the U.S. example, although it still explicitly rejects a few main 
features of the U.S. system, e.g. the difference between ‘attachment’ and ‘perfection’ and the 
concept of recharacterization. See Gretton 2012, p. 266. 
47 The EBRD is the European Bank of Reconstruction and Development, an international financial 
institution whose aim is to support projects from central Europe to central Asia, mainly by 
providing funding to private companies in these areas that are not able to get funding in the market 
themselves. The EBRD operates in 29 countries: Albania, Armenia, Azerbaijan, Belarus, Bosnia and 
Herzegovina, Bulgaria, Croatia, Estonia, FYR Macedonia, Georgia, Hungary, Kazakhstan, Kyrgyz 
Republic, Latvia, Lithuania, Moldova, Mongolia, Montenegro, Poland, Romania, Russia, Serbia, 
Slovak Republic, Slovenia, Tajikistan, Turkey, Turkmenistan, Ukraine and Uzbekistan. See infra next 
footnote. 
48 For a (quite up-to-date) overview of these 29 national secured transactions laws and a list of 
regional surveys on the operation of these laws in their respective jurisdictions (including a survey 
on the functioning of the public filing systems existing there), see 
<www.ebrd.com/pages/sector/legal/secured/facts.shtml> (last visited February 5, 2014). Related 
background information can also be found in e.g. ‘Publicity of Security Rights’ (London: EBRD, 
2004), Simpson & Menze 2000, p. 21 and Spanogle 2009, p. 288.  
49 Key to this model law was the adoption of a public notice filing system as inspired by Art. 9 
UCC. See ‘Model Law on Secured Transactions’ (London: EBRD, 2004) on 
<www.ebrd.com/pages/sector/legal/secured/core/modellaw.shtml> (last visited February 5, 
2014). 
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Some Asian countries not covered by the EBRD also have public filing systems for 
security rights in movable assets, e.g. Nepal,50 Cambodia, India, Singapore, Taiwan 
and Vietnam.51 Here too, many reforms seem to have been inspired by a model law, 
but in this case it is the Guide to Movables Registries, prepared by the Asian 
Development Bank (‘ADB’) in 2002.52 A similar development has taken place in 
Central and South America, where the Organization of American States (‘OAS’) 
produced the Inter-American Model Law on Secured Transactions in 2002. This model law 
provides for public disclosure of security interests in most types of collateral by 
means of the Registry of Movable Property Security Interests. The general purpose of this 
law is to induce lenders to provide credit at competitive rates in their local, regional 
or hemispheric markets, by protecting them through a modern secured transactions 
law.53 The Model Registry Regulations, which provide the legal foundation for 
implementing and operating the registry regime contemplated by the Model Law, 
were approved by the OAS General Assembly in 2009. Both the Model Law and the 
Regulations encourage the OAS member states54 to enact legislation that is 
consistent with these laws. Public filing systems for security rights in movable assets 
have also been adopted in Canada,55 New Zealand, South Africa and, quite recently, 
Australia.56  

In addition to the (many) national initiatives and the model laws mentioned 
above, public filing systems can be found in some important international regulatory 
frameworks. A significant example is the Unidroit Convention on International Interests in 

                                            
50 In 2006, the government of Nepal enacted a Secured Transactions Act, which provides the legal 
framework for e.g. the establishment of a public register for security rights in movable property. See 
‘Feasibility Study on Establishment of Secured Transactions Registry’ (Nepal: FIAS, 2008), to be 
found on: <www.wbginvestmentclimate.org/uploads/Nepal+Report_March2008.pdf> (last visited 
February 5, 2014). 
51 Rosenberg 2008, pp. 110-124.  
52 See ‘A Guide to Movables Registries’ (Manila: ADB, 2002), p. 3: “The purpose of this Guide is to 
describe the functions and the key features, including possible variants, of such a registry. The target readership 
comprises legislators and policy makers in the Asian and Pacific region who are considering modernization of the 
registry infrastructure for secured financing in their home countries, as well as system designers, credit suppliers and 
other potential registry users.” 
53 The ‘OAS Model Law on Secured Transactions’ (Washington D.C.: OAS, 2002), p. 5. 
54 The independent states of the Americas are members of the Organization: Antigua and Barbuda, 
Argentina, Barbados, Belize, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Cuba, Dominica 
(Commonwealth of), Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Guyana, 
Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Saint Kitts and Nevis, Saint 
Lucia, Saint Vincent and the Grenadines, Suriname, The Bahamas (Commonwealth of), Trinidad 
and Tobago, United States of America, Uruguay and Venezuela (Bolivarian Republic of). See 
<www.oas.org/en/member_states/default.asp> (last visited February 5, 2014). 
55 For more in-depth information on the Canadian filing system(s), see e.g. McCormack 2002, p. 113 
et seq. 
56 The Australian Personal Property Securities Act 2009 (‘the PPS Act’) creates a comprehensive national 
regime for personal property securities and became law on 14 December 2009. The substantive 
provisions took effect in 2012. Part of the PPS Act is that the perfection of security interests 
requires registration in the new ‘PPS register’. 
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Mobile Equipment (‘Cape Town Convention’), spearheaded by the International Institute 
for the Unification of Private Law (‘Unidroit’) in 2001. This Convention provides an 
international legal framework regulating security rights – including reservation of 
title agreements and leasing – in expensive goods, such as airplanes, satellites, trucks 
etc. In the same year, the Protocol on Matters Specific to Aircraft Equipment was adopted, 
and in 2007, the Protocol on Matters Specific to Railway Rolling Stock.57 The international 
register (referred to as ‘The International Registry’) is asset-based and accessible 
online.58 Although focusing on receivables, in 2001 the United Nations Commission 
on International Trade Law (‘UNCITRAL’) adopted the United Nations Convention on 
the Assignment of Receivables in International Trade with the aim of harmonizing and 
modernizing law in the field of international trade and finance. In relation to 
movable assets, the Legislative Guide on Secured Transactions was produced by 
UNCITRAL’s ‘Working Group VI - Security Interests’59 in 2010. The main 
objective of this Guide is “to assist States in developing modern secured transactions laws (that 
is, laws related to transactions creating a security right in a movable asset) with a view to promoting 
the availability of secured credit.”60 A key element in the recommendations of the 
Legislative Guide is the establishment of a public register for notice filing, which 
closely resembles the U.S. notice filing system.61 

 

4. Public filing: adhering to the principle of publicity 
Although differing on a variety of topics, the above-mentioned national laws, model 
laws, conventions and protocols contemplate the establishment of a public filing 
system, with the purpose of giving public notice to third parties regarding security 
affecting a debtor’s property.62 The idea of giving third parties such public notice of 

                                            
57 See <www.unidroit.org/publications/unidroit-publications> (last visited February 5, 2014). 
58 See <www.internationalregistry.aero> (last visited February 5, 2014). 
59 This working group is entrusted with the task of developing an efficient legal regime for security 
interests in goods involved in a commercial activity, including inventory. See the preface to ‘The 
UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010). 
60 See ‘The UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010), 
p. 1, at <www.uncitral.org/uncitral/en/uncitral_texts/security.html> (last visited February 5, 
2014). 
61 ‘The UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010), pp. 
149-183. 
62 See the Comments to Book IX of the DCFR: “The main objective of a system of publicity by registration is 
to provide information for prospective creditors and other third persons dealing with the security provider.” Comment 
B to IX. – 3:301 (DCFR). Cf. ‘A Guide to Movables Registries’ (Manila: ADB, 2002), p. iv and 
Gretton 2012, p. 264: “The main reason for registration is that what affects third parties should be discoverable by 
third parties: the point of security lies in its third party effect.” See also Kozolchyk & Furnish 2003, p. 31: “A 
functional and effective publicity of perfected security interests, easily discoverable by subsequent potential creditors, is 
at the heart of an effective secured transactions system” and De La Campa 2012, p. 3: “The main goals of 
collateral registries are to provide public notice of interests in movable assets and to establish priority in the assets 
described in the notice for secured creditors.” Cf. on p. 6: “The functions of registration are, or at least should be, to 
publicize a security interest and to perfect it against third parties.” 
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existing security interests stems from the principle of publicity:63 a principle that is 
fundamental to property law in the aforesaid jurisdictions.64 The principle of 
publicity is based on the assumption that enforceability of property rights against 
third parties can only be justified to the extent that they can be known by such third 
parties: 
 

“Because property rights affect third parties, natural justice requires that such rights should 
only arise in circumstances where they are apparent to third parties. In other words, 
property rights should be public.”65  

  
As a result of this principle, all European countries require that encumbrances of 
immovable goods are registered in land registers.66 For encumbrance of movable 
assets, several methods of achieving publicity have been used, such as ‘marking the 
property’, but most traditionally the requirement of transferring physical possession 
from the debtor to its credit supplier – i.e. the so-called Faustpfand-Prinzip – has been 
(whether or not intentionally) based on the notion that the creation of property 
rights must be made public: 

 
“It is one of the achievements of the classical model [of property law, DJYH] (…) that 
all property rights are public and not (…) completely hidden for third parties, especially 
creditors. This explains why a mortgage on immovable property has to be registered, why a 
pledge on movables can only be a possessory security right and why a pledge of claims can 
only be fully effective after notice of the pledge has been given to the debtor.”67 

 
This was why, although commercial practitioners and financiers welcomed it with 
open arms at the beginning of the 20th century, the introduction of non-possessory 
security rights was strongly criticized by several academics. They objected to the 
‘silent’ or ‘non-disclosed’ nature of these rights. When several European 
jurisdictions introduced Civil Codes in the 19th century, non-possessory security 
was not permitted in any form, reflecting an explicit choice in favor of the publicity 
principle.68 Giving up the requirement of dispossession of the debtor in the early 
20th century factually implied turning away from the principle of publicity. The need 
                                            
63 The term ‘publicity’ is mostly used by civil lawyers. Outside civil law countries, references to 
terms such as ‘(public) notice’ are more common; see Cf. Kozolchyk & Furnish 2003, p. 10 and infra 
footnote 1 of Chapter 2. 
64 Among many others, see Kozolchyk & Furnish 2003, p. 12: “Since Roman days, public notice of secured 
or preferential rights encumbering the debtor’s estate, as a whole or on specific assets thereof, has become an inevitable 
feature of Western legal systems”, Beale 2012, p. 280: “The publicity principle is an important one (…)” and 
‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 19, which 
mentions ‘publicity’ as one of the 5 main aspects of a secured transactions system. 
65 Benjamin 2000, pp. 105-106. 
66 See e.g. Dirix 2004, p. 82. 
67 Van Erp 2009a, p. 22. 
68 See on this e.g. Salomons 1994, p. 1261.  
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57 See <www.unidroit.org/publications/unidroit-publications> (last visited February 5, 2014). 
58 See <www.internationalregistry.aero> (last visited February 5, 2014). 
59 This working group is entrusted with the task of developing an efficient legal regime for security 
interests in goods involved in a commercial activity, including inventory. See the preface to ‘The 
UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010). 
60 See ‘The UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010), 
p. 1, at <www.uncitral.org/uncitral/en/uncitral_texts/security.html> (last visited February 5, 
2014). 
61 ‘The UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010), pp. 
149-183. 
62 See the Comments to Book IX of the DCFR: “The main objective of a system of publicity by registration is 
to provide information for prospective creditors and other third persons dealing with the security provider.” Comment 
B to IX. – 3:301 (DCFR). Cf. ‘A Guide to Movables Registries’ (Manila: ADB, 2002), p. iv and 
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at the heart of an effective secured transactions system” and De La Campa 2012, p. 3: “The main goals of 
collateral registries are to provide public notice of interests in movable assets and to establish priority in the assets 
described in the notice for secured creditors.” Cf. on p. 6: “The functions of registration are, or at least should be, to 
publicize a security interest and to perfect it against third parties.” 

 11 

existing security interests stems from the principle of publicity:63 a principle that is 
fundamental to property law in the aforesaid jurisdictions.64 The principle of 
publicity is based on the assumption that enforceability of property rights against 
third parties can only be justified to the extent that they can be known by such third 
parties: 
 

“Because property rights affect third parties, natural justice requires that such rights should 
only arise in circumstances where they are apparent to third parties. In other words, 
property rights should be public.”65  

  
As a result of this principle, all European countries require that encumbrances of 
immovable goods are registered in land registers.66 For encumbrance of movable 
assets, several methods of achieving publicity have been used, such as ‘marking the 
property’, but most traditionally the requirement of transferring physical possession 
from the debtor to its credit supplier – i.e. the so-called Faustpfand-Prinzip – has been 
(whether or not intentionally) based on the notion that the creation of property 
rights must be made public: 

 
“It is one of the achievements of the classical model [of property law, DJYH] (…) that 
all property rights are public and not (…) completely hidden for third parties, especially 
creditors. This explains why a mortgage on immovable property has to be registered, why a 
pledge on movables can only be a possessory security right and why a pledge of claims can 
only be fully effective after notice of the pledge has been given to the debtor.”67 

 
This was why, although commercial practitioners and financiers welcomed it with 
open arms at the beginning of the 20th century, the introduction of non-possessory 
security rights was strongly criticized by several academics. They objected to the 
‘silent’ or ‘non-disclosed’ nature of these rights. When several European 
jurisdictions introduced Civil Codes in the 19th century, non-possessory security 
was not permitted in any form, reflecting an explicit choice in favor of the publicity 
principle.68 Giving up the requirement of dispossession of the debtor in the early 
20th century factually implied turning away from the principle of publicity. The need 
                                            
63 The term ‘publicity’ is mostly used by civil lawyers. Outside civil law countries, references to 
terms such as ‘(public) notice’ are more common; see Cf. Kozolchyk & Furnish 2003, p. 10 and infra 
footnote 1 of Chapter 2. 
64 Among many others, see Kozolchyk & Furnish 2003, p. 12: “Since Roman days, public notice of secured 
or preferential rights encumbering the debtor’s estate, as a whole or on specific assets thereof, has become an inevitable 
feature of Western legal systems”, Beale 2012, p. 280: “The publicity principle is an important one (…)” and 
‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 19, which 
mentions ‘publicity’ as one of the 5 main aspects of a secured transactions system. 
65 Benjamin 2000, pp. 105-106. 
66 See e.g. Dirix 2004, p. 82. 
67 Van Erp 2009a, p. 22. 
68 See on this e.g. Salomons 1994, p. 1261.  

11



Chapter 1

 12 

to adopt non-possessory security therefore forced legislatures to deal with the 
question of whether (and if so, how) they should tackle this publicity issue:69 
 

“In order to make up for the loss of the functions of (…) dispossession (…), all legislators 
have introduced some more or less effective substitute for publicity so as to inform interested 
persons about the existence of charges upon certain assets of their (potential) debtor.”70 

 
While many European systems adopted national public filing systems, there were – 
and still are – a few important exceptions to the rule, namely the German, Dutch 
and Austrian legal systems. Germany has no register of security interests in movable 
assets at all, most probably inspired by the belief that legal practice works fine 
without such a system.71 In the Netherlands there is only a requirement for (non-
public) filing of non-possessory pledge transactions with the tax authorities, merely 
for the purpose of creating ‘date certainty’. Although the adoption of a public filing 
system was proposed in 1953, during the preparation of the New Dutch Civil Code, 
the Dutch legislator rejected the idea.72 Its objections related to e.g. asserted costs 
and increased bureaucracy caused by the filing requirement. In addition, the Dutch 
Parliament was not persuaded by the ‘false appearance of wealth’ argument, which 
public filing was said to solve.73 The discussion on whether a form of public filing 
should be adopted in Dutch law was put back on the agenda in 2009, when the 
Dutch Association of Notarial Practitioners74 appointed a committee (the ‘Commissie 
Pandregister & Aandeelhoudersregister’) to (re)consider the desirability and 
feasibility of adopting a public filing system. This committee was short-lived, 
however, being dissolved later that same year due to a widely felt lack of interest in 
such a register.75 In Austria, an academic proposal for the adoption of an electronic 
Register für Mobiliarsicherheiten was put forward in 2006,76 but this has received very 
little follow up, mainly due to opposition from banks and businesses.77 

                                            
69 It should be noted that this development is not unique to Europe; a development of this kind is 
described in most of the above-mentioned model laws. 
70 Drobnig 2011, p. 1032. Compare Merrill & Smith 2007a: “Security interests present a basic 
informational problem that is at the heart of property: How can people figure out which assets are subject to security 
interests?” 
71 See e.g. German author Lwowski 2008, p. 179: “(…) neither the German banking industry nor the 
business community see any benefit in a filing system for security interests.” Cf. Stürner 2008, p. 168: “German 
creditors and German economy survived without perfection and publicity.” 
72 Salomons 2013, p. 324. 
73 Ibidem. 
74 In Dutch, this is the Koninklijke Notariële Beroepsorganisatie (‘KNB’). 
75 Chapter 3 of this thesis will discuss this matter in more detail. 
76 The working group responsible for drafting this proposal was headed by Schauer; see Schauer 
2007. 
77 The main concern expressed was fear that businesses would become too transparent, i.e. that it 
would be (too) easy for third parties (including competing creditors) to discover the amount of their 
debts. The term “der gläserne Schuldner” was often used in this regard, referring to a ‘glass debtor’, 
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Many European legal scholars from other jurisdictions have expressed concern 
about these non-public legal systems or have dismissed them as being mere 
exceptions to the rule:  

 
“(…) the fundamental reforms adopted in many European domestic law systems (starting 
from the Netherlands, more recently in Hungary, Poland, France), or the reform projects in 
other countries (i.e. Austria), while not showing the emergence of a truly common model, do 
contain some shared features, such as for example the rejection of the German silent 
transfer of property by way of security in the field of movable goods and – with the 
exception of the Netherlands in this respect – the increased importance of publicity through 
a generally accessible registry system.”78, 79 

 
The Comments to Book IX of the DCFR take the need for a public filing system 
even a step further, by describing publicity by registration of security in movable 
assets as a principle of European private law.80 
 

5. The development of European secured transactions law  
As indicated in the previous subsection, many European jurisdictions have reacted 
to the perceived lack of publicity by introducing some form of registration of non-
possessory security rights in movable assets. In some legal systems, the validity and 
enforceability of retention of title arrangements are also subjected to these filing 
requirements, but there is no uniform approach to this matter.81 By adopting filing 

                                                                                                                                
 
 
 
 
 
 
allowing everyone to see through it. I thank Wolfgang Faber (Salzburg University, Austria) for 
providing me with this insight. For more information on the subject, see Faber 2012a, p. 354, Faber 
2012b and Koch 2010, p. 212. 
78 Veneziano 2012, p. 127. Cf. Van Erp 2009a, p. 22 and Comment A to IX. – 3:301 (DCFR): “Only 
a few national legal systems, notably the German and Austrian systems, have not yet introduced such a system of 
publicity by registration; also here, however, the modern legal development already appears to be directed to an 
approach that is more in line with international standards.” 
79 Compare ‘Discussion Paper on Moveable Transactions (no. 151)’ (Edinburgh: The Scottish Law 
Commission, 2011), on the fact that, under current Scots law, certain types of floating charge are 
exempt from registration: “This promotion of secret security rights seems to us contrary to public policy.” In 
footnote 13, the Scottish Law Commission adds to this: “Another regrettable move away from the publicity 
principle has been the abolition of the registration requirement for agricultural charges.” 
80 See Comment A to IX. – 3:301 (DCFR). 
81 Cf. Von Bar & Drobnig 2004, p. 338 and Comment A to IX. – 3:301 (DCFR): “The details of such 
registration systems (…) vary to a considerable extent between the individual Member States. Firstly, there are 
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requirements, a significant number of legislators appear to have been inspired by the 
notice filing system of Art. 9 of the Uniform Commercial Code (‘UCC’).82 

The drafters of Book IX of the DCFR also shared this source of 
inspiration.83 This is mainly attributable to the belief that Art. 9 UCC manages to 
provide uniformity in business laws among the various states, and simultaneously 
includes an elaborate system of priority rules. Within this framework, Art. 9 UCC’s 
notice filing system is seen as a way to adhere to (the principle of) publicity cheaply 
and efficiently: 
 

“One of the main virtues of the U.C.C. Article 9 absorption of all of the pre-existing 
security interest devices into a single, all-inclusive generic category is that it reduced to a 
minimum the pernicious effect of secret liens.”84 

 
And: 

 
“Under this system, for a nominal fee and the few minutes it takes to provide minimal 
data, a secured party can gain with certainty the priority accorded to a filed security interest 
that may cover millions of dollars of credit secured by millions of dollars worth of present 
and/or future collateral over a long period of time.”85 

 
It is therefore not surprising that Book IX DCFR bears many similarities to Art. 9 
UCC. A prominent Dutch scholar in the field even argues that ‘Book 9 = Article 
9’.86 Considering the basic concepts provided in both model laws, there seems to be 
some truth in this statement: both codes adopt a ‘uniform’ security interest in 

                                                                                                                                
 
 
 
 
 
 
differing general approaches as to the precise manner of the operation of the registration systems (…). (…). Secondly, 
the role of registration itself is not identical in all Member States.” 
82 Among many others, see Gretton 2012, p. 262: “Art. 9 of the UCC has had a great influence 
worldwide”, Von Wilmowski 1996, p. 155: “Zum Vorbild aller Registersysteme ist das amerikanische under 
Art. 9 des Uniform Commercial Code avanciert” (footnote omitted) and McCormack 2004b, p. 3-4: 
“Where the United States has gone before, others have followed.” 
83 Veneziano 2012, p. 129: “A key feature of the proposed regulation on secured transactions in the DCFR is 
represented by the publicity regime. (…). The proposed text, following the UCC model, has chosen a notice filing 
instead of a transaction filing (…).” Cf. Van Erp & Akkermans 2012, p. 1070: “[Book IX, DJYH] is 
inspired by the US system of Article 9 of the Uniform Commercial Code (UCC) (…)” and “The system introduced 
by Book IX of the DCFR follows the US Article 9 UCC system.” 
84 Cf. Kozolchyk & Furnish 2003, p. 14. 
85 Sigman 2004, p. 77. For similar references see e.g. Simpson & Menze 2000, p. 21. 
86 Struycken 2009, p. 171. 
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movable assets and embrace a ‘functional approach’,87 both make a distinction 
between the concepts of ‘creation’ of a security interest (making the security interest 
enforceable against the debtor) and its ‘effectiveness against third parties’ (under Art 
9 UCC, ‘perfection’), and, last but not least: both adopt a trans-state registry that is 
based on the concept of notice filing. 
 
B. Main question and brief outline of research 
Although the Commission’s proposal for a CESL indicates that we are a long way 
from the harmonization of European property law (including secured transactions 
law),88 the rules proposed by Book IX DCFR that relies on the concept of notice filing 
give reason to carefully consider whether this is an approach that the EU would be 
wise to adopt.89 The main question of this thesis is the following: 

 
Should a European notice filing system for security rights in movable assets be introduced, 
and if so, to what extent should Art. 9 UCC serve as an example? 

 
First and foremost, this thesis aims to assist the EU in making informed decisions 
about whether or not to adopt a European public notice filing system at all. In 
evaluating this question, this thesis focuses on the interests of several types of parties 
that are typically involved in or exposed to secured transactions operating within the 
borders of the European Union. More specifically and as will be discussed in more 
detail in section D, this thesis proceeds from the proposition that it is worthwhile to 
strive for a public notice filing system if (i) it effectively addresses the legal risks the 
aforementioned parties are exposed to in the absence of public information on 
security interests and (ii) does so in a manner that is cost-efficient for the parties 
concerned, i.e. in accordance with a cost-benefit analysis. Social costs or other 
externalities that the adoption of a public filing system may entail for the society as a 
whole will not be taken into account. 

                                            
87 This means that what parties call a transaction is simply not decisive: if the substance gives rise to 
a security interest, it qualifies as such. Hence, if parties intend to circumvent Art. 9 UCC by entering 
into a transaction that allows them to avoid the term ‘security’ or ‘security interest’, they will not 
succeed. Cf. Veneziano 2012, p. 128. 
88 Maybe we are not so far away from harmonization of European secured transactions law, given 
that some European jurisdictions have absorbed the groundwork laid by the DCFR by already 
implementing parts of it in their own national legislation; see supra footnote 38 on Belgian law. In 
Austria, Faber is pleading for modernization of Austrian secured transactions law along the lines of 
Book IX; see Faber 2012a and Faber 2012b. 
89 A survey conducted by IFC on registers of security interests for movable collateral, published in 
2012, was the first empirical study on this subject. See: De La Campa 2012, p. 4. 
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concerned, i.e. in accordance with a cost-benefit analysis. Social costs or other 
externalities that the adoption of a public filing system may entail for the society as a 
whole will not be taken into account. 

                                            
87 This means that what parties call a transaction is simply not decisive: if the substance gives rise to 
a security interest, it qualifies as such. Hence, if parties intend to circumvent Art. 9 UCC by entering 
into a transaction that allows them to avoid the term ‘security’ or ‘security interest’, they will not 
succeed. Cf. Veneziano 2012, p. 128. 
88 Maybe we are not so far away from harmonization of European secured transactions law, given 
that some European jurisdictions have absorbed the groundwork laid by the DCFR by already 
implementing parts of it in their own national legislation; see supra footnote 38 on Belgian law. In 
Austria, Faber is pleading for modernization of Austrian secured transactions law along the lines of 
Book IX; see Faber 2012a and Faber 2012b. 
89 A survey conducted by IFC on registers of security interests for movable collateral, published in 
2012, was the first empirical study on this subject. See: De La Campa 2012, p. 4. 
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Second, if the EU were to adopt such a system,90 this thesis aims to provide insight 
into its costs and benefits for the aforementioned parties on the one hand, while 
providing assistance on the other in designing the public notice filing system in the 
most efficient way possible. 

In brief, three parts are fundamental to answering the main research question: 
 

a) In Part I the need for public information on non-possessory security interests 
will be examined by mapping the problems and risks that exist in relation to 
several types of parties that conduct trade in a system where public filing is 
not available (a ‘non-public filing system’). 

b) Part II will evaluate whether Art. 9 UCC mitigates the risks that exist in a 
non-public filing system, and if so, at what cost for the parties that run these 
risks. 

c) Part III will map the similarities and differences between Art. 9 UCC and 
Book IX DCFR. It will examine which model law succeeds best in solving 
the risks that exist in a non-public filing system in an effective and cost-
efficient manner. Conclusions on this matter will be presented and evaluated 
in the light of a possible future European notice filing system. Additionally, 
recommendations on its possible design will be provided. 
 

C. Overview of research: extended 
1. Part I: Scrutinizing the need for publicity 
Part I of this research scrutinizes the need for public information on security interests, 
by first identifying the problems that exist in relation to third parties and the risks to 
which they are exposed in the absence of such public information. This will be done 
in three steps, set out in as many chapters (Chapters 2, 3 and 4). 

Chapter 2 (‘Introduction to the puzzling concepts of publicity and 
possession’91) explores the subject of publicity, by scrutinizing the various 
arguments that are often put forward to justify the enhancement of publicity. In 
doing so, in this chapter I will analyze the purpose of publicity from a purely 
theoretical perspective. At the same time, I aim to clarify many ambiguities that 

                                            
90 The EU may feel inclined to adopt a European notice filing system for reasons other than as 
examined in this thesis, for example, to fit in with the clear trend towards public filing; see supra 
A.3. By fitting in with this trend, the Commission may take the view that adopting a public filing 
system would enhance cross-border trade, as it would clearly create a level playing field; see in this 
regard also infra subsection E.3. 
91 Chapter 2 draws upon an article that has been published in European Property Law Journal (2012) 
1(2), pp. 299-316, and in Dutch, in the Dutch journal Weekblad voor Privaatrecht, Notariaat en 
Registratie, 142(6874), pp. 133–140. 

 17 

obfuscate the publicity issue, in particular with respect to the link between 
‘possession’ and ‘publicity’.92 

The second step in scrutinizing the need for publicity has its basis in Chapter 
3 (‘An example of non-public filing: Dutch secured transactions law’). This chapter 
will show what a system of non-public filing looks like, first of all by describing its 
legal rules. The aim of this description is to provide an illustration of a non-public 
filing system in a developed economy, especially for scholars who are not familiar 
with a system where public filing is not available. In addition, Chapter 3 will 
generally describe how parties that are involved in secured transactions deal with – 
and operate within the boundaries of – these rules. This serves an outright exploratory 
purpose: by describing how these parties operate in a non-public filing system, and 
what problems they encounter, we may get an idea of what problems a public filing 
system might be capable of solving, and if so, to what extent. In order to analyze the 
fate of third parties operating in a non-public filing system, three examples of a non-
public filing system would have been available to serve as an exploratory case study: 
the Netherlands, Germany and Austria, given that all three are examples of a non-
public filing system in a developed93 economy. I have chosen the Dutch legal system 
for two reasons. First, being a Dutch academic myself, I am most familiar with 
Dutch (secured transactions) law. No other compelling reason presents itself that it 
should not be Dutch, but either German or Austrian law that should be taken as a 
case study. Last but not least, the Dutch Civil Code is often referred to as the most 
modern Civil Code in Europe.94 I am inclined to believe that this minimizes the risk 

                                            
92 The link between these seems to be presumed by many, but in legal literature little attention is 
given to the question of how ‘publicity’ or ‘making public’ should be understood, or how physical 
possession – or transferring physical possession when creating a possessory charge – may (have) 
assist(ed) attempts to ‘make public’. See infra Chapter 2. 
93 The Netherlands is ranked 5th, Germany is ranked 6th and Austria is ranked 16th in the recently 
published ‘The Global Competitiveness Report 2012–2013’ (see 
<www3.weforum.org/docs/WEF_GlobalCompetitivenessReport_2012-13.pdf> (last visited 
February 5, 2014), pp. 13 and 21). The Global Competitiveness Report Series assesses the 
competitiveness of 144 economies worldwide, by providing in-depth information on the key factors 
that underpin a legal system’s economic growth and prosperity. The results shown in this report do 
not materially differ from those reflected in actual data produced by the International Monetary 
Fund (see <www.imf.org/external/pubs/ft/weo/2013/02/pdf/text.pdf>, (last visited February 5, 
2014), ‘The World Factbook’ (Washington D.C.: CIA) (see 
<www.cia.gov/library/publications/the-world-factbook/>, last visited February 5, 2014) and the 
United Nations (see <unstats.un.org/unsd/snaama/dnltransfer.asp?fID=2>) (last visited February 
5, 2014). 
94 Cf. Anderson & Biemans 2012, p. 25: “The most recent re-codification of private law in Western Europe, 
meanwhile, is Dutch law: not only did it adopt an entirely new civil code in 1992, it amended its assignation 
provisions in 2004.” In the course of writing this thesis, this was overtaken by the fact that France 
renewed its secured transactions law in 2006 and 2007 (see Civil Code Article 2355 et seq.). The 
Dutch Civil Code may nevertheless still be regarded as relatively modern. It is in any event the most 
modern Code in a system that has not adopted a public filing system for non-possessory security.  
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that the Code is not, or no longer, consistent with the needs of legal practice, in 
comparison with other non-public filing systems.  

As the third step, the synthesis of the findings of Chapters 2 and 3 will be 
presented in Chapter 4 (‘Analysis of the consequences of a non-public filing 
system’95), by identifying problems that exist in relation to parties involved in 
secured transactions in a system where public filing is not available. 

 

2. Part II: An examination of the U.S. approach: Art. 9 UCC 
Part II of this thesis evaluates if and to what extent Art. 9 UCC provides an 
effective solution for the problems and risks that were identified in Part I. More 
specifically, it will evaluate whether the Art. 9 UCC framework and rules mitigate 
the risks for parties operating in a non-public filing system, and if so, at what cost 
for these parties. To this end, a general description of U.S. secured transactions law 
will first be presented, in Chapter 5 (‘U.S. secured transactions law with regard to 
movable assets’).96 The examination of Art. 9 UCC’s ability to provide an effective 
solution for the problems and risks identified in Part I will be presented in Chapter 
6 (‘Examination of the Art. 9 UCC notice filing system’). 

In analyzing whether the adoption of a public notice filing system on a 
European scale would be useful and to whom, I have chosen to review and analyze 
the model law that influenced the Book IX DCFR drafters most, namely Art. 9 
UCC. Prior to and during the preparation phase of (Book IX of) the DCFR, Art. 9 
UCC was often cited as the prime example for future European secured transactions 
law.97 Book IX DCFR and Art. 9 UCC are comparable in many respects and share 
the same basic structure. I could have limited myself to researching the draft rules of 
Book IX DCFR only, but I have chosen not to, as Book IX DCFR is not currently 
operational in an existing market: any problems that might arise in operating this 
system may therefore not be easily identified.  
 

3. Part III: Towards a European public notice filing system? 
Part III will evaluate the research results of Part II in the light of a possible future 
notice filing system on a European scale. It will primarily consider the question: 
                                            
95 Earlier, slightly different parts of Chapter 4 have been published in the European Review of Private 
Law 19, 5 (2011), pp. 613-630, and in Dutch in the Dutch journal Tijdschrift voor Insolventierecht, 2011, 
01, pp. 6-13. 
96 Chapter 5 describes Art. 9 UCC in its totality, i.e. not only the Art. 9 UCC filing system. This is 
prompted by the belief that the operation of the Art. 9 UCC notice filing system cannot be 
understood without some idea of the legal rules that facilitate this system. See LoPucki 1995, p. 583 
in this regard: “(…) the essentials of the design of a filing system are imbedded in law, principally Art. 9 UCC.” 
In addition to the official text of the UCC, the Official Comments that are set out for the 
provisions will be taken into account. The Official Comments do not override clear textual 
provisions but are often used to clarify and explain ambiguities in the text. 
97 See supra footnotes 82 and 83. 
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should we head towards the adoption of a European public notice filing system, and 
if so, should this differ from Art. 9 UCC in any way? To this end, it will evaluate 
whether Book IX DCFR is designed in such a way that it mitigates the risks that 
exist in a non-public filing system, and if so, whether it does so more effectively and 
more efficiently than Art. 9 UCC. It will also present several proposals with the aim 
of further improving Book IX DCFR. Chapter 7 (‘From Art. 9 UCC to Book IX 
DCFR and beyond’) is in fact devoted to this analysis. Chapter 8 (‘Synopsis 
(summary)’) will provide an outline of the research. 
 
D. Research approach 
1. Object of research: ‘third parties’ and the debtor 
In evaluating the desirability of a public notice filing system, this thesis takes into 
account the position of parties that are typically involved in or affected by secured 
transactions, categorized by the nature of their involvement. The following types of 
parties will be discussed: 
 

i. Lenders: these are typically, but not necessarily,98 banks that are secured by a 
security interest over the debtor’s assets. I will discuss the position of both 
secured lenders and unsecured lenders.99 

ii. (Selling) trade creditors: these are e.g. sellers of movable assets that have sold 
and supplied their assets to the debtor on credit terms. I will discuss the 
position of both secured and unsecured trade creditors, noting that the latter will 
be discussed under category v, below. 

iii. Buyers: these are parties that have purchased movable assets from the 
debtor. Buyers can be divided into buyers in the ordinary course of business (of 
the seller)100 on the one hand and buyers not in the ordinary course of business (of 
the seller) on the other; both positions will be discussed in this thesis. 

iv. Attaching unsecured creditors or execution creditors: creditors that have 
commenced enforcement action against (part of) the debtor’s assets to 
recover their trade debts.101, 102 

                                            
98 Other creditors may hold security over the debtor’s property as well, for example a shareholder 
that extends a secured loan to the debtor. The same principles apply for these creditors as will be 
discussed in respect of secured lenders. 
99 I have chosen to use the term ‘lender’ rather than ‘bank’, because this is more consistent with the 
jargon used in legal practice. 
100 As will become clear in the following chapters, reference to ‘business’ here is reference to the 
business of the selling debtor. 
101 Many scholars tend to classify the trustee in bankruptcy as a ‘third party’ against which 
proprietary interests may or may not have effect. I will leaves this to an aside and will for purposes 
of my thesis consider the trustee in bankruptcy to be merely a representative of all the creditors that 
must be paid from the bankrupt estate, in practice mostly general unsecured creditors; I will 
therefore not treat the bankruptcy trustee as a separate category. Compare Livingston’s remark 
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v. General unsecured creditors: creditors that do not have the benefit of a 
security interest or any other preference.103 

vi. The debtor: the debtor is at the center of the above transactions, because it 
e.g. has borrowed funds from the lender, has bought from a trade creditor, 
has sold to a buyer or owes money to an (attaching) unsecured creditor. 

 
In addition to these categories of parties, I will briefly address the position of credit 
rating agencies104 and non-contractual creditors.105 

The above selection has been made on the basis of my belief that the extent 
of a party’s need for public information on security rights is mainly influenced by 
the nature of that party’s business, resulting in particular market behavior, 
expectations and needs; its legal position – for example whether it is secured or 
unsecured – is just one aspect of this. The parties are therefore categorized by the 
nature of their business, such as whether they are in the business of ‘lending’ or 
‘selling products’, and the nature of their relationship vis-à-vis the debtor, with due 
regard to the question of whether they are secured or not. A ‘lender’, for example, 
refers to a party that has actively lent and remitted funds to the debtor, thus drawing 
a distinction from parties that may have a money claim which has arisen in some 

                                                                                                                                
 
 
 
 
 
 
when discussing the position of the bankruptcy trustee under U.S. law: “(…) the trustee is not a reliance 
creditor. In other words, the trustee did not lend against the debtor’s assets based on having viewed information in the 
public files.” Michelson Hillinger, Leipold & Livingston 2004, p. 680. 
102 The category mentioned here may seem to overlap with the category of ‘general unsecured 
creditors’ mentioned under bullet v. I have decided to discuss both categories separately as in many 
legal unsecured creditors are treated differently for the purposes of law if they have commenced 
enforcement action against (part of) the debtor’s assets to recover their trade debts. 
103 Although the term ‘general unsecured creditor’ usually refers to a trade creditor that simply 
never intended to reap the benefit of a security interest, or to non-contractual creditors that never 
had the possibility to stipulate security (such as the victims of tort), lenders or buyers may also be 
covered by this term, so this category may overlap with other categories mentioned above. For 
example, an unsecured creditor can be a lender whose security interest has not attached (yet), or a 
lender that is only partly secured – and thus partly unsecured – because the security interest does not 
cover the whole amount of the loan. In addition, an individual who has purchased an item from the 
debtor but has not yet received the asset may qualify as a general unsecured creditor. 
104 The interest of credit rating agencies is in fact derived from those parties to which credit rating 
agencies provide information. Their position is nevertheless addressed in this thesis, because in the 
literature on the subject they are often described as parties that would (also) benefit from publicity 
provided by a public filing system. See infra Chapter 4. 
105 Parties that may also have interests in respect of the same collateral include e.g. lessees and 
licensees and the tax authorities, but these positions will not be discussed in this thesis. 
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other way than through the lending and remittance of funds, such as a trade creditor 
that grants a term for payment for the goods sold.106  

Although this thesis will discuss the position of all the aforementioned 
parties, it will mainly focus on the position of creditors, i.e. secured or unsecured 
lenders and secured or unsecured trade creditors; see categories i, ii, iv and v. 
Furthermore, the research is limited to non-possessory security over movable assets.107 
Accordingly, my analysis will primarily focus on the rules applicable to creating 
security over inventory and equipment. Security over immovable and intangible 
assets falls outside the scope of this thesis. In fact, I chose to select the 
aforementioned parties on the basis of a simplified perspective on commercial trade, 
by looking at a typical manufacturer of goods who purchases parts from ‘trade 
creditors’, manufactures product and then sells this product to its customers and 
traders. That manufacturer is referred to as ‘the debtor’, since this thesis will 
concentrate on its relationship with the suppliers that are its trade creditors, and the 
‘lenders’ that extend working capital to fund a manufacturing business. The 
following simplified business structure of the debtor will therefore be taken as a 
starting point for this research: 

 

                                            
106 Hence, the term ‘trade creditors’ is used to refer to the group of creditors whose business is to 
supply goods or services to the debtor; the term ‘lenders’ is used to refer to the group of creditors 
whose business is to supply credit, and only credit, to the debtor. The core activity of trade and 
general unsecured creditors is the sale of goods or services, and the claim of a trade creditor 
represents the consideration payable by the debtor for the goods or services purchased. Any 
extension of credit terms by the trade creditor in respect of the claim for payment is a by-product at 
best. The claim of a bank, on the contrary, will have its basis in the extension of credit itself. 
107 See supra footnote 10 of this Chapter. 
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unsecured – is just one aspect of this. The parties are therefore categorized by the 
nature of their business, such as whether they are in the business of ‘lending’ or 
‘selling products’, and the nature of their relationship vis-à-vis the debtor, with due 
regard to the question of whether they are secured or not. A ‘lender’, for example, 
refers to a party that has actively lent and remitted funds to the debtor, thus drawing 
a distinction from parties that may have a money claim which has arisen in some 

                                                                                                                                
 
 
 
 
 
 
when discussing the position of the bankruptcy trustee under U.S. law: “(…) the trustee is not a reliance 
creditor. In other words, the trustee did not lend against the debtor’s assets based on having viewed information in the 
public files.” Michelson Hillinger, Leipold & Livingston 2004, p. 680. 
102 The category mentioned here may seem to overlap with the category of ‘general unsecured 
creditors’ mentioned under bullet v. I have decided to discuss both categories separately as in many 
legal unsecured creditors are treated differently for the purposes of law if they have commenced 
enforcement action against (part of) the debtor’s assets to recover their trade debts. 
103 Although the term ‘general unsecured creditor’ usually refers to a trade creditor that simply 
never intended to reap the benefit of a security interest, or to non-contractual creditors that never 
had the possibility to stipulate security (such as the victims of tort), lenders or buyers may also be 
covered by this term, so this category may overlap with other categories mentioned above. For 
example, an unsecured creditor can be a lender whose security interest has not attached (yet), or a 
lender that is only partly secured – and thus partly unsecured – because the security interest does not 
cover the whole amount of the loan. In addition, an individual who has purchased an item from the 
debtor but has not yet received the asset may qualify as a general unsecured creditor. 
104 The interest of credit rating agencies is in fact derived from those parties to which credit rating 
agencies provide information. Their position is nevertheless addressed in this thesis, because in the 
literature on the subject they are often described as parties that would (also) benefit from publicity 
provided by a public filing system. See infra Chapter 4. 
105 Parties that may also have interests in respect of the same collateral include e.g. lessees and 
licensees and the tax authorities, but these positions will not be discussed in this thesis. 
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other way than through the lending and remittance of funds, such as a trade creditor 
that grants a term for payment for the goods sold.106  

Although this thesis will discuss the position of all the aforementioned 
parties, it will mainly focus on the position of creditors, i.e. secured or unsecured 
lenders and secured or unsecured trade creditors; see categories i, ii, iv and v. 
Furthermore, the research is limited to non-possessory security over movable assets.107 
Accordingly, my analysis will primarily focus on the rules applicable to creating 
security over inventory and equipment. Security over immovable and intangible 
assets falls outside the scope of this thesis. In fact, I chose to select the 
aforementioned parties on the basis of a simplified perspective on commercial trade, 
by looking at a typical manufacturer of goods who purchases parts from ‘trade 
creditors’, manufactures product and then sells this product to its customers and 
traders. That manufacturer is referred to as ‘the debtor’, since this thesis will 
concentrate on its relationship with the suppliers that are its trade creditors, and the 
‘lenders’ that extend working capital to fund a manufacturing business. The 
following simplified business structure of the debtor will therefore be taken as a 
starting point for this research: 

 

                                            
106 Hence, the term ‘trade creditors’ is used to refer to the group of creditors whose business is to 
supply goods or services to the debtor; the term ‘lenders’ is used to refer to the group of creditors 
whose business is to supply credit, and only credit, to the debtor. The core activity of trade and 
general unsecured creditors is the sale of goods or services, and the claim of a trade creditor 
represents the consideration payable by the debtor for the goods or services purchased. Any 
extension of credit terms by the trade creditor in respect of the claim for payment is a by-product at 
best. The claim of a bank, on the contrary, will have its basis in the extension of credit itself. 
107 See supra footnote 10 of this Chapter. 
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2. Cost-benefit analysis (‘CBA’) 
In evaluating the desirability of a public filing system, this thesis will adopt a cost-
benefit approach.108 In a nutshell, I will try to find an answer to the question 
whether the selected parties will be “better off” in a system where a public filing 
system exists, measured by both its effectiveness and cost-efficiency. In so doing, I 
will address what I consider to be the constituent parts for such cost-benefit 
analysis, without going as far to put a money amount on each of those parts. The 
ultimate aim of this approach is to assess whether it is likely that the adoption of a 
public filing system on a European scale will be economically efficient for the parties 
that are typically involved in secured transactions and operate within the borders of 
the European Union.109 

The motivation for taking this approach is twofold. First, it is based on the 
belief that although providing ‘publicity’ seems a good idea in the abstract, 
generating it by means of a public filing system will be neither easy nor free; it will 
come at a price, and will present difficult logistical issues for the parties using and 
relying on the system. The question whether publicity is desirable or not cannot be 
answered solely by reference to what would be best in an ideal world, but largely by 
what is feasible in practice for these parties. This therefore raises the question 

                                            
108 On the use of a cost-benefit analysis, see e.g. Wittman 2006, p. 21 et seq. and Faure 2011. 
109 Hence, I remind the reader that in making this cost-benefit analysis I will focus on the position 
of the selected parties only. I will not take account of social costs or other externalities that the 
adoption of a public filing system may entail for the society as a whole. 
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whether publicity is still so ‘convenient’ if it is provided in the form of a public filing 
system or, more specifically, in the form of a public notice filing system, as adopted in 
the U.S.. In my view it is therefore only logical that whether or not it is in the 
interests of the investigated (third) parties to introduce a public filing register, 
ultimately depends on a cost-benefit analysis; the main question is whether the filing 
system solves the problems of a non-public filing system, and if so, how effectively 
it does this and at what cost for the parties involved.110 The second motivation for 
taking this approach is that it is in line with the assumption often made in legal 
literature that a public filing system would improve the position of secured and 
unsecured creditors in the aforesaid manner. It is generally assumed that businesses, 
in their capacity of ‘third party’, would benefit from the adoption of a (European) 
public filing system ‘U.S. style’, e.g. because it would reduce legal uncertainty and – 
as a result of that – costs.111 Depending on context, the term ‘third parties’ is used 
here to refer to all conceivable kinds of parties operating in the market that have a 
right or claim vis-à-vis the debtor of any nature whatsoever, including but not 
limited to buyers, lenders, trade creditors, victims of tort and so on:112 
 

“(…) registration in a movables registry (…) reduces legal risk in secured financing 
transactions by publicizing notice of a charge over assets in the possession of the debtor to 
interested third parties, such as subsequent buyers or the debtor’s other secured and 
unsecured creditors.”113  

 
The assumption that public filing would improve the position of lenders is 
presumed to translate to the position of debtors, since lenders are said to pass on to 

                                            
110 I am not alone in this view. Cf. Smith 1995, p. 751: “(…) the cost/benefit analysis is key in judging the 
filing system (…)” and LoPucki 1995, p. 583: “(…) the filing system is a physical system composed of much 
more than law. The appropriate design for such a system depends on a series of cost-benefit analyses that depend in 
large part on how the system is actually used.” 
111 Compare Plank 2013, p. 461, who points out that “(…) simplifying secured transactions and enabling 
parties to enter into secured transactions with lower transaction costs” is a policy goal of Art. 9 UCC. 
112 These parties correspond to the parties mentioned in subsection D.1, categories i-v. It is perhaps 
for this reason, that these (and other) ‘third parties’ are also referred to as ‘the world at large’; see 
e.g. Goode 2004a, p. 648, Drobnig 2003, p. 644, Merrill & Smith 2007b, p. 1853 and Comment B to 
IX. – 2:201 (DCFR). 
113 ‘A Guide to Movables Registries’ (Manila: ADB, 2002), p. 7. Cf. e.g. Harris & Mooney 2006, p. 
193 on the U.S. notice filing system: “One generally acknowledged purpose of the Article 9 filing system is to 
provide information to third parties.” And on p. 170 of this source: “The filing system is designed to provide 
publicity about possible claims against a debtor’s property.” Likewise, Adams: “[By filing a financing 
statement, DJYH] (t)he secured party (…) puts the world on notice of her interest (i.e. cures the ostensible 
ownership problem) which is generally valid against persons who thereafter deal with the collateral.” Adams et al. 
1995, pp. 880-881. See DCFR (Outline Edition) 2009, p. 83 on the filing system provided for in 
Book IX DCFR: “The whole objective [of Book IX DCFR, DJYH] is to enable parties to provide and obtain 
security for the proper performance of obligations. The rules are comprehensive and cover all types of proprietary 
security over moveable assets, including retention of ownership devices. They aim at maximum certainty by 
recommending a registration system for the effectiveness of a proprietary security against third parties.” 
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their borrowers (i.e. ‘the debtor’) the risk that they run due to the absence of a public 
filing system. Debtors would therefore benefit from the adoption of a public filing 
system, as it would enable them to obtain credit more cheaply:  
 

“(...) it allowed them [i.e. debtors, DJYH] to obtain access to credit at a cost lower and 
more expeditiously than in systems where information about the assets of the debtor was not 
readily available.”114 

 
This thesis will thus discuss this assumption for both ‘third parties’ and ‘the debtor’: 
are they likely to be “better off” in a system where a public filing system is present, 
measured by effectiveness and cost-efficiency?  
 

Last but not least, the focus on ‘efficiency’ seems to be in line with the objectives 
set by the European Commission in its Green Paper on policy options for progress 
towards a European Contract Law for consumers and businesses (‘Green Paper 2010’) and 
preceding policy documents, drawing attention to the importance of reducing 
transactions costs and creating legal certainty.115 

 

2.1. Yardstick I: effectiveness (problem-solving approach) 

In evaluating whether a public notice filing is effective, a problem-solving approach is 
adopted: I will examine if and to what extent a public filing system solves the 
problems or mitigates the risks that exist in relation to the investigated parties in the 
absence of public information on the existence of non-possessory security. A certain 
situation is considered a problem or risk if the investigated parties incur, or are likely 
to incur, costs116 caused by the absence of public information on security 
interests.117 A certain legal rule represents a solution if it solves the problem, i.e. if it 
actually mitigates the risk.  
 

                                            
114 See e.g. ‘Official Records of the General Assembly, Thirty-fifth session, Supplement 
A/CN.9/512’ (New York: United Nations Commission on International Trade Law 2002), para. 
64. Compare E.-M Kieninger: “Usually, the creditor will therefore charge a lower interest or might extend credit 
more readily if the debtor is able to give collateral. Thus, a functioning system of security rights is not only beneficial 
for creditors but also for debtors, since it lowers the price of borrowing.” And: “In fact, all projects for a reform or 
harmonisation of the law on secured transactions invariably start from the proposition that a well-designed, 
harmonised or uniform law would enlarge the range of available low-cost credit and would therefore be economically 
beneficial to trade and industry in the individual jurisdiction or in the area where the harmonisation measure would 
be applicable.” Kieninger 2007, p. 7. 
115 See ‘Green Paper 2010’, section 1 on p. 2. 
116 For purposes of this thesis, the term ‘costs’ has a broad meaning: it includes e.g. direct and 
indirect costs, damages, actual losses, effort. Cf. the remainder of this subsection on ‘deciding 
factors’. 
117 With regard to the evaluation of what kind of risks third parties run, I have chosen to be guided 
by the common assumptions and assertions in contemporary legal literature and start the analysis 
from there. 
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2.2. Yardstick II: cost-efficiency  

In addition to the investigation of whether a public filing system solves the problems 
that exist in relation to the investigated parties due to the lack of publicity, this thesis 
will investigate whether it does so at a lower cost than those parties would have 
incurred if no such filing system had been provided. In other words, the filing 
system that is presented as the solution should not only be effective (see previous 
subsection), but also cost-efficient. A filing system is ‘cost-efficient’ if it reduces the 
costs the investigated parties would incur in a system where it is absent, i.e. in a non-
public filing system. The cost-efficiency aspects of the filing system will be 
addressed in mere conceptual terms and will be mapped on the basis of several 
‘deciding factors’, e.g. the direct costs that are incurred to make use of the filing system 
(such as search and filing fees), but also the indirect costs such as its user-friendliness 
and effort that parties must make in order to use it. This includes the difficulties in 
practice of needing to check and monitor the filing system, as well as the time 
required for updating and the risk of potential errors. It will be left to empirical law 
and economics experts118 to put more precise figures to these elements. 

Especially when the fate of various different parties is investigated, there 
could be different interpretations of what is ‘efficient’. In this thesis, a public filing 
system is considered to be ‘efficient’ – and hence desirable – if, on balance, its 
adoption is beneficial to the parties concerned, regardless how the benefits are 
allocated amongst them.119 This is in line with the most modern view regarding the 
term ‘efficiency’. 

 
E. Methodology and scope 
1. The role of comparative law 
Where it comes to the role of comparative law in this thesis, it must be stressed that 
an outright comparison of the legal similarities between the EU and the U.S., or 
between the Dutch legal system and that of the U.S. has not been undertaken. The 
description of Dutch law, in Part I, has a purely illustrative and exploratory role within 
the analysis of the problems that exist in a legal system where a public filing system 
is not available. In adopting this approach, the starting point taken is that the Dutch 
case study has the potential to unfold the problems and risks faced by parties that 
are involved in and exposed to secured transactions and operate within the borders 

                                            
118 See e.g. Lawless, Robbennolt & Ulen 2010. 
119 Economists often use the term ‘Kaldor-Hicks efficiency’ to refer to this efficiency concept; see 
e.g. Revesz & Stavins 2007, p. 505 et seq and Wittman 2006, pp. 22 et seq for more detailed 
information on this subject. If the outcome of this research is that the adoption of a public filing 
system will be ‘efficient’ to the selected parties, it will be likely that it will also be beneficial to 
society as a whole, if only because it will reduce the burden on the judicial system. In this thesis, 
however, I will not give attention to this question. 
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118 See e.g. Lawless, Robbennolt & Ulen 2010. 
119 Economists often use the term ‘Kaldor-Hicks efficiency’ to refer to this efficiency concept; see 
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of the European Union, because these parties have comparable commercial 
needs.120 

Part III of this research does contain a legal comparison. In this part, an 
examination is made of whether Art. 9 UCC and Book IX DCFR respectively are 
designed in such a way that they provide an effective and cost-efficient solution to 
the problems encountered by the investigated parties operating in a non-public filing 
system. This is followed by an analysis of the question which model law succeeds 
best in solving these problems in an effective and cost-efficient manner. 
 

2. The (limited) role of empirical research and source materials used 
Several sources of information will be used to analyze the existence and nature of 
the problems in a system of non-public filing (see Part I). First, this analysis will be 
conducted by describing the legal rules that exist in the Dutch system of non-public 
filing (Chapter 3; section 2).121 In addition to describing the Dutch legal rules, I will 
provide a general description of how the investigated parties operate in the practice 
of the Dutch system of non-public filing (how these rules are used or maybe not 
used or even avoided) wherever that behavior seems relevant to the question of 
whether the absence of a public notice filing system influences their behavior.122 In 
these descriptions, I will focus on the position of creditors, i.e. (secured or 
unsecured) lenders and (secured or unsecured) trade creditors.123 Accordingly, I will 
provide a general description of the practical process of lending by banks and 
supplying on credit terms by trade creditors, in which I will concentrate on mapping 
the following four issues: 
 

i. the process of entering into a credit relationship, with the focus on the most 
important considerations and deliberations that are made in this process 

                                            
120 Compare Zweigert & Kötz 1998, p. 26, who point out that in certain spheres of activity, such as 
wholesale trade in primary commodities or banking, there are general conditions or customs of 
business that are the same or similar in many countries. 
121 Compare in this regard ‘Secured Transactions Systems and Collateral Registries’ (Washington 
DC: IFC, 2010), p. 31: “The foundation of any modern secured transactions system is the legal basis upon which it 
is designed, constructed and operated. The legal framework determines all elements of the secured transactions regime, 
including execution of the security agreement, the registration process, determination of the relative priorities among 
conflicting claims to collateral and the enforcement of such claims.” The underlying idea of this is that such 
rules can to some extent be seen as the repercussions of the needs of – and hence: problems 
experienced by – the market parties operating in practice. Now it may be, of course, that a civil 
code is too outdated to serve the needs of practice, but the Dutch Civil Code is regarded as one of 
the most modern civil codes in Continental (Western) Europe. See supra footnote 94. 
122 The underlying idea of this is that a risk from the legal point of view can be resolved by all types 
of non-legal instruments or methods. Hence, mapping the legal risks encountered by third parties is 
not a sufficient basis for drawing conclusions, especially when we consider that the purpose of Art. 
9 UCC is precisely to facilitate economic, i.e. business transactions. 
123 See categories i, ii, iv and v in subsection D.1. 
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ii. the decision to stipulate collateral security in movable assets, the extent to 
which this is done, and relevant factors in this 

iii. the legal and non-legal tools to control the debtor in case of default, and 
finally 

iv. the methods for covering shortfalls in the event of the debtor’s default. 
 
These issues will be mapped on the basis of, in part, Dutch literature on Dutch 
financing practice, enhanced by other sources of information. With regard to 
mapping the behavior of lenders in particular, I examined the annual accounts of 
several leading banks. Furthermore, I interviewed 14 practitioners working in the 
banking industry, including bankruptcy trustees, lawyers but mainly bankers 
employed by leading banks. These bankers work in credit-related fields, ranging 
from account managers in the credit provision business to directors of such 
departments, as well as employees in the ‘Credit Risk’ and ‘Insolvency’ 
departments.124  With regard to mapping the behavior of trade suppliers, I examined 
the sales conditions of 25 randomly selected businesses in the SME segment. 
Furthermore, I examined large-scale surveys conducted by a major international 
trade credit insurer (Atradius).125 

 

3. Matters of scope 
Although the Commission says that the ultimate purpose of reducing transactions 
costs and creating legal certainty is to promote cross-border transactions,126 this 
thesis does not focus on whether the adoption of a European public filing system 
would improve cross-border trade as such. The justification for this is the belief that 
the adoption of a uniform approach to ‘publicity’ in secured transactions law – 
whether by adopting a European public filing system or by embracing a non-public 
approach – will always enhance cross-border trade, simply because uniformity 
creates a level playing field.127 Compare Veneziano, not so much on the adoption of a 
European filing system, but on the harmonization of European secured transactions 
law in itself: 
 

“Even jurisdictions with a relatively functioning domestic regime, however (such as 
Germany or England) would gain from the introduction of a common European model. 

                                            
124 Anonymized reports of these interviews are on file with author. 
125 Taking into consideration that the Atradius reports, given Atradius’ interest of selling credit 
insurance, may be one-sided or potentially be biased, in drawing conclusions as to the behavior of 
trade creditors, I have relied on the other aforementioned sources of information and the available 
literature. See infra Chapter 4, subsection 2.2. 
126 See ‘Green Paper 2010’, section 1 on p. 2. 
127 Cf. Veneziano 2012, p. 125. Cf. Zweigert & Kötz 1998, p. 25: “The advantage of unified law is that it 
makes business easier.” 

26



Main question, research approach and methodology 

 26 

of the European Union, because these parties have comparable commercial 
needs.120 
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120 Compare Zweigert & Kötz 1998, p. 26, who point out that in certain spheres of activity, such as 
wholesale trade in primary commodities or banking, there are general conditions or customs of 
business that are the same or similar in many countries. 
121 Compare in this regard ‘Secured Transactions Systems and Collateral Registries’ (Washington 
DC: IFC, 2010), p. 31: “The foundation of any modern secured transactions system is the legal basis upon which it 
is designed, constructed and operated. The legal framework determines all elements of the secured transactions regime, 
including execution of the security agreement, the registration process, determination of the relative priorities among 
conflicting claims to collateral and the enforcement of such claims.” The underlying idea of this is that such 
rules can to some extent be seen as the repercussions of the needs of – and hence: problems 
experienced by – the market parties operating in practice. Now it may be, of course, that a civil 
code is too outdated to serve the needs of practice, but the Dutch Civil Code is regarded as one of 
the most modern civil codes in Continental (Western) Europe. See supra footnote 94. 
122 The underlying idea of this is that a risk from the legal point of view can be resolved by all types 
of non-legal instruments or methods. Hence, mapping the legal risks encountered by third parties is 
not a sufficient basis for drawing conclusions, especially when we consider that the purpose of Art. 
9 UCC is precisely to facilitate economic, i.e. business transactions. 
123 See categories i, ii, iv and v in subsection D.1. 
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Though the devices existing in such legal systems may be generally perceived as working in a 
satisfactory way within the national boundaries, it is a fact that the domestic security rights 
do not easily cross borders at present, while goods and account receivables do or should do 
so.”128 

 
Hence, this thesis explores whether a public filing system on a European scale 
would, in addition to enhancing cross-border trade, be likely to produce efficiency 
benefits for parties that are generally involved in secured transactions and operate 
within the European Union.129  
 
  
  

                                            
128 Veneziano 2012, p. 125 (footnotes omitted). 
129 More specifically, it will address the question: would parties that are generally involved in secured 
transactions and operate within the European Union be able to operate more efficiently if secured 
transactions law (which is harmonized within the EU) is facilitated by a public filing system (‘system 
A’), or if this is not the case (‘system B’). Cf. Adler & Posner 1999, p. 177 on using such an 
approach. 
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1. Introduction 
As already indicated in the previous chapter,1 an important motive behind the 
universal call for public filing is the desire to do justice to the principle of publicity.2 
Although in legal literature on property law and related subjects only few in-depth 
analyses are devoted to this subject,3 in both civil and common-law tradition the 
principle of publicity is regarded as a fundamental principle of property law and 
accordingly of secured transactions law.4 In a nutshell, it is based on the idea that 
property rights (should) only have effect vis-à-vis third parties if they are actually 
public, i.e. can be known by such third parties: 
 

“Because property rights affect third parties, natural justice requires that such rights should 
only arise in circumstances where they are apparent to third parties. In other words, 
property rights should be public.”5 

 
The universal call for public filing of non-possessory security must be seen in the 
context of the fact that the publicity notion is also applied to security rights. The 
means to make security rights public is traditionally sought in the transfer of 
possession to the secured lender.6 In the 19th century various European legislators 
made an explicit choice in favor of the principle of publicity, by only permitting 
forms of possessory security in their Civil Codes.7 The introduction of non-possessory 

                                            
1 See Chapter 1, subsection A.4.  
2 The term ‘publicity’ is mostly used by civil lawyers. Outside civil law countries, references to terms 
such as ‘(public) notice’ are made more often. Cf. Kozolchyk & Furnish 2003, p. 10. I found two 
exceptions to the rule in Dunham 1949, p. 610 and LoPucki, Abraham & Delahaye 2013, p. 1798 
who speak of ‘publicity’ despite their U.S. roots. 
3 Two in depth-analyses worth mentioning are: Zhang 2004 and Borkhardt 2007. 
4 Van Erp refers to ‘the principle of transparency’ (which, in his view, comprises the principle of 
publicity and the principle of specificity) as one of the two most leading principles of property law. 
See Van Erp 2006, p. 13 and Van Erp 2009a, p. 27. Cf. Simpson & Menze 2000, p. 26, who refer to 
‘publicity (of security rights)’ as one of the ten core principles for a modern secured transactions 
law. In addition, see the report from Working Group VI (on security interests) as instituted by de 
General Assembly of the United Nations where one even speaks of a ‘universal principle of publicity 
and transparency’ (emphasis added). See ‘Official Records of the General Assembly, Thirty-fifth 
session, Supplement A/CN.9/512’ (New York: United Nations Commission on International 
Trade Law, 2002), para. 64. On publicity in common law, see Swadling 2004, p. 204. 
5 Benjamin 2000, pp. 105-106. Cf. ‘Discussion Paper on Moveable Transactions (no. 151)’ 
(Edinburgh: The Scottish law Commission, 2011), p. xxiv, in which the principle of publicity is 
defined as follows: “The principle that what affects third parties should be discoverable by third parties.” On p. 
93, it is added: “The traditional requirement for third-party effect is that there be some external (overt) act in 
addition to the private agreement. That idea goes by the name of the publicity principle.” (footnotes omitted). See 
furthermore ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), 
p. 19 describing publicity as “the means of making a claim against movable property transparent to third 
parties”, Dalhuisen II 2013, p. 465 and supra footnote 61 of Chapter 1. 
6 Among many others, see Kieninger 2004, p. 655. 
7 See on this matter e.g. Jansen 1999, Sagaert 2009, p. 25, Salomons 1994, p. 1261 and Steven 2008, 
p. 15-44. At the same time, in many European jurisdictions systems of publicity were established 
for immovable property, with mandatory filing of deeds in the public registers.  
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security throughout Europe, a century later, received much criticism because of its 
‘silent’ or ‘non-disclosed’ nature: 
 

“Secured transactions law has always recognized the possessory pledge and it is traditionally 
explained that possession of the collateral by the pledgee provides “publicity”.”8 

 
Similar concerns were expressed in relation to the recognition of the ‘silent’ delivery 
constituto possessorio (‘delivery c.p.’) to transfer ownership of an asset. This 
(constructive) form of delivery was also associated with the principle of publicity, or 
to put it more accurately, with a violation of that principle: 
 

“The publicity principle is a policy, and the actual law does not always adhere to it. For 
example, the ownership of goods can pass in a sale by simple agreement, so that the law 
confers on a contract external effect.”9 

 
The opposition to non-possessory security is widespread: it is not only reflected in 
Western European literature,10 but also in various Eastern-European, Asian, U.S.11 
and South-American model laws on public filing. Nonetheless, little attention is paid 
to the question how ‘publicity’ or ‘making public’ should be understood, or better 
put: how physical possession – or transferring physical possession when creating a 
possessory charge – may (have) assist(ed) attempts to ‘make public’ security rights. 
In this chapter, I will analyze the various arguments that are often put forward to 
justify the enhancement of publicity in several legal systems. In doing so, I aim to 

                                            
8 Sigman 2008, p. 148. Cf. Asser/Mijnssen, Van Mierlo & Van Velten 3-III 2010/147 (translated): 
This requirement [of placing the object within the power of the secured lender, DJYH] is a consequence 
of the principle of publicity. The act can be compared to the delivery of a movable tangible, which is completed by 
physical transfer of possession. Physical transfer of possession is performed by conferring to the transferee the power 
that the transferor was able to exercise over the tangible.” See also infra footnote 24 of this Chapter. 
9 ‘Discussion Paper on Moveable Transactions (no. 151)’ (Edinburgh: The Scottish law 
Commission, 2011), p. 93-94, on Scots law. Cf. Zwalve on this matter: “The question whether a legal 
system still draws upon publicity as a fundamental principle with respect to the transfer of movable tangibles has 
always been related to the question whether the legal system has remained faithful to the Roman tradition (loyal to the 
demand of providing possession or ‘traditio’), or has allowed consensus of parties to be decisive.” Zwalve 2006, p. 
240 et seq. (translated). Cf. Peter: “One of the principles of our property law is that proprietary relationships must 
be public to third parties. From this so-called principle of publicity it follows that a proprietary transaction is only 
effectuated if it is evident to the outside world. The delivery requirement can therefore be regarded as a consequence of 
this principle of publicity.” Peter 2007, p. 4 (translated). See on Dutch law also Salomons 1994, p. 1264-
1266, which translates as follows: “The principle of publicity was amply satisfied in the Dutch Civil Code of 
1838, because it, unlike the Consensual Code Civil, respected the traditio system: transfer requires delivery.” 
10 See e.g. Dirix 2004, p. 83. For this branch of criticism in Dutch law, see mainly Meijers 1936, p. 
237-284.  
11 See e.g. Livingston 2007, p. 115: “Courts had an instinctive abhorrence for these so-called secret liens-privately 
created security interests in favor of a particular lender that were hidden from view because the debtor retained 
possession of the encumbered property.” 
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clarify many ambiguities that obfuscate the publicity issue, in particular with respect 
to the link between ‘possession’ and ‘publicity’.12 
 
2. Two approaches to justify the need for publicity 
I already noted that in legal literature on property law, only few in-depth analyses are 
devoted to the publicity subject. In fact, most legal scholars make only brief 
reference to the general notion that property rights have third party effect and 
should therefore be public. Closer analysis makes clear that, within these brief 
references, two different lines of reasoning present themselves to justify the 
importance of public information regarding security rights on movable assets. 

On the one hand, the need for public information is based on the presumed 
existence in practice of a problem, often referred to as ‘the false appearance of 
creditworthiness’, ‘the false appearance of wealth’, or ‘the false appearance of 
ownership’.13 In U.S. literature, this problem is often referred to as the problem of 
‘ostensible ownership’, a doctrine that finds its roots in Clow vs. Woods,14 often 
summarized as follows: 

 
“Clow thus articulated what came to be known as the problem of ostensible ownership - the 
making of credit or other investment decisions in reliance on the potentially misleading 
appearance that a debtor has rights in property by virtue of physical possession.”15 

                                            
12 This chapter draws upon an article that has been published in European Property Law Journal (2012) 
1(2), p. 299-316 and in Dutch, in the Dutch journal Weekblad voor Privaatrecht, Notariaat en Registratie, 
142(6874), p. 133–140. 
13 See e.g. Dirix: “The requirement of ‘dépossession’ is explained with reference to the need to dispel the false 
impression of wealth if the pledgor would remain in control of the assets.” Dirix 2004, p. 83. Cf. Mooney 1988, 
p. 725 and LoPucki, Abraham & Delahaye 2013, p. 1788. 
14 Clow v. Woods, 5 Serg. & Rawle 275 (Pa. 1819). As far as the transfer of ownership is concerned, the 
problem of ‘ostensible ownership’ finds its roots in the Twyne’s case, 3 Coke 80b, 76 Eng. Rep. 809 
(Star Chamber 1601). Cf. LoPucki, Abraham & Delahaye 2013, p. 1788, footnote 18. 
15 Lipson 2004, p. 431. In Clow vs. Woods, Judge Gibson ruled e.g.: “Would it be less against sound 
policy to suffer a vendor to remain in possession, under an agreement to that effect expressed in the conveyance, and 
thus to create a secret incumbrance on his personal property, when to the world he appears to be the absolute owner, 
and gains credit as such?” Cf. Simkovic 2009, p. 256. See on the ostensible ownership problem also 
Picker 2009, p. 24-25: “If a debtor transferred a security interest yet kept in possession, possession and ownership 
were separated. If these “secret liens” were valid, it was no longer prudent to infer ownership from possession. An 
“ostensible ownership” problem would arise: the debtor would appear to own property, but, in truth, a third party 
would have an interest in it. The concern that the ostensible ownership problem would lead to widespread fraud led to 
a simple, bright-line rule: a valid security interest could be created only by transferring possession of the property. No 
separation of ownership and possesion was allowed” and Mooney 1988, p. 725-726: “Proponents of a filing 
requirement for leases consistently have relied on the doctrine of ostensible ownership as the principle policy justification 
for such a rule. When a lessor puts a lessee in possession of goods, the argument goes, the lessee’s possession creates the 
appearance of ownership by the lessee and may mislead third party creditors and purchasers, including secured 
creditors. Therefore, the lessor should be required to cure this ostensible ownership problem by giving notice (i.e. filing) 
of its otherwise secret interest at the pain of having its interest subordinated to a third party upon failure to file”, 
Harris 1986, p. 192: “Public notice arguably would ameliorate both aspects of the non-possessory lien problem. It 
would solve the problem of ostensible ownership because the debtor's creditors easily could discover encumbrances on 
goods in the debtor’s possession (...)” and Merrill & Smith 2007a, p. 834. 
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and gains credit as such?” Cf. Simkovic 2009, p. 256. See on the ostensible ownership problem also 
Picker 2009, p. 24-25: “If a debtor transferred a security interest yet kept in possession, possession and ownership 
were separated. If these “secret liens” were valid, it was no longer prudent to infer ownership from possession. An 
“ostensible ownership” problem would arise: the debtor would appear to own property, but, in truth, a third party 
would have an interest in it. The concern that the ostensible ownership problem would lead to widespread fraud led to 
a simple, bright-line rule: a valid security interest could be created only by transferring possession of the property. No 
separation of ownership and possesion was allowed” and Mooney 1988, p. 725-726: “Proponents of a filing 
requirement for leases consistently have relied on the doctrine of ostensible ownership as the principle policy justification 
for such a rule. When a lessor puts a lessee in possession of goods, the argument goes, the lessee’s possession creates the 
appearance of ownership by the lessee and may mislead third party creditors and purchasers, including secured 
creditors. Therefore, the lessor should be required to cure this ostensible ownership problem by giving notice (i.e. filing) 
of its otherwise secret interest at the pain of having its interest subordinated to a third party upon failure to file”, 
Harris 1986, p. 192: “Public notice arguably would ameliorate both aspects of the non-possessory lien problem. It 
would solve the problem of ostensible ownership because the debtor's creditors easily could discover encumbrances on 
goods in the debtor’s possession (...)” and Merrill & Smith 2007a, p. 834. 
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Hence, in this first line of reasoning (let us refer to it as the ‘problem solving’ 
approach), possession in the hands of someone who does not have any rights in the 
assets as suggested by its possession is said to cause the problem, whereas publicity 
would have prevented this problem.  

The second line of reasoning to justify the need for public information as 
presented in legal literature takes as its point of departure that third parties have a 
duty to respect property rights (including security rights) and should therefore be able 
to be aware of their existence. Hence, in this approach problems of ‘false 
appearance of wealth’ and the like are not considered. Instead, one abstracts from 
the practical problem by reasoning from the property law dogma that property rights 
have third party effect, whereas personal rights do not:16 

 
“Da die dinglichen Rechte als absolute Rechte gegenüber jedermann wirken und von jedem 
Dritten zu respektieren seien, müssen sie auch für jedermann erkennbar sein.”17 

 

In short, in this approach (let us refer to it as the ‘dogmatic’ approach) the reasoning 
seems to be that, because third parties are expected to respect proprietary rights, i.e. 
are bound by these rights,18 they must at least know what or which rights they 
should respect, i.e. what they are bound by. Van Erp in this sense: 
 

“Real rights must be known to third parties, otherwise no justification exists for their 
binding nature vis-à-vis these third parties. To put it differently, transparency is required: it 
must be clear upon which object a real right will rest and both object and real right must be 
visible to the outside world.”19 
 

3. The traditional means to make public: (the transfer of) possession 
When scrutinizing legal literature on publicity and related subjects more closely, 
both approaches seem to advocate the enhancement of publicity, whether or not in 

                                            
16 See e.g. Van Erp 2009a, p. 28. 
17 Translated: “Because property rights as absolute rights have effect against everyone and must be respected by all 
third parties, it must also be possible for everyone to know them.” Zhang 2004, p. 17. 
18 E.g. Van Erp 2009a, p. 16: “The essence of a real right is that a holder of such a right is entitled to respect from 
third parties (…).” 
19 Van Erp 2009a, p. 16. Furthermore, on p. 10 of this article Van Erp argues that predictability is a 
major aspect of property law. Cf. Van Erp 2009b, p. 1527: “If third parties are to be bound by a right the 
creation of which happened without their consent, they must at least be able to gather information on such a right 
(requirement of publicity)”, Merrill & Smith 2007b, p. 1852: “[Property rights] (…) are in rem rights 
imposing duties of abstention on all other members of the relevant community (…)” and Dalhuisen II 2013, p. 
465: “In fact, for proprietary rights of any sort to emerge and be recognised in their third-party effect, some outward 
sign of them may be desirable to warn and protect the public as it must accept and respect these rights and could only 
acquire the assets subject to them.” 
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the form of a public filing system. Furthermore, both approaches have their roots in 
reasoning that attributes a key role to possession20 or the transfer of possession: 
 

“(…) possession satisfies the publicity principle of property law.” 21 
 
In the ‘problem solving’ approach, the requirement of transferring possession to the 
secured lender is frequently justified by the following argument: 

 
“(…) as a result of the non-possessory pledge, the possibility arises that third parties can 
be deceived by a false appearance, (…) because now the outsider cannot see that the 
movable tangibles that he [the debtor, DJYH] has in his possession are encumbered with 
a security right, so that a false appearance of creditworthiness arises.”22 

 
According to the ‘dogmatic approach’, the explanation for the requirement of 
transferring possession to the secured lender is often one along the following lines: 
 

“(…) as regards most categories of movable property the law has to make use of possession 
as a means of publication.”23 

 

                                            
20 I remind the reader that when I use the term ‘possession’, I am referring solely to the factual 
situation in which a person has physical control over a movable asset, without intending to define 
such physical control in any legal sense. In Dutch law, for example, ‘possession’ tends to be used as 
the translation for ‘bezit’, which is a legal term that connotes a situation in which a person holds a 
movable asset for itself. This is to be distinguished from the situation in which a person holds the 
asset for another, which in Dutch may be best translated by the neutral term ‘holder’ or ‘holdership’ 
(houder or houderschap). In European literature the latter situation is also sometimes referred to as 
‘detention’. When I use the term ‘non-possessory security’, I am referring to the situation in which 
the debtor has given a security right to its lender, while at the same time remaining in possession – 
i.e. in physical control – of the assets. See supra Chapter 1, footnote 8. 
21 Steven 2008, p. 12. Cf. Cashin Ritaine 2012, p. 17: “(…) the universal effect of proprietary rights is subject 
to compliance with prescribed methods of publicity, based mainly in possession and registration (…).” In footnote 
91 she adds to this: “Especially for real rights in immovables, but also for certain rights (especially security rights) 
in movables (…)”. Cf. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 
2010), p. 19: “Publicity: the means of making a claim against movable property transparent to third parties, 
commonly provided by registration in a public registry, by taking possession or control of the movable property, by 
direct notice, or by other means”, Merrill & Smith 2007a, p. 832: “In earlier times, when registries were 
nonexistent and commerce was simpler, possession was usually taken as the best evidence of property rights” and 
Sagaert 2005, p. 989. 
22 Pitlo/Brahn, Groot & Breemhaar 1980, p. 474 (translated). For U.S. law, see Transp. Equip. Co. 
v. Guaranty State Bank, 518 F.2d 377, 381 (10th Cir. 1975): “The ostensible ownership exercised through 
possession is demonstrated through simple physical control. One who controls the collateral possesses it, and leads 
others to believe it is his.” 
23 Van Vliet 2000, p. 30. Cf. Baird & Jackson 1982, p. 180: “Since Twyne’s case, possession has been viewed 
as the best available source of information concerning “ownership” of most types of personal property.” See also 
‘Discussion Paper on Moveable Transactions (no. 151)’ (Edinburgh: The Scottish law Commission, 
2011), p. 50-51, making a statement that seems to adhere to the ‘dogmatic’ approach: “Possessory and 
non-possessory security. (…). The delivery to the creditor constitutes the external act that satisfies the publicity 
principle.” 
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At first sight, there would seem to be no fundamental difference between both 
approaches. Both types of reasoning seem to match perfectly: the purpose of making 
property rights public is presented as a means to prevent problems of ‘false 
appearance of wealth’ and the like. Hence, whereas the first approach seems to 
focus on whether one can or cannot see that a security right is created, the second 
approach describes the transfer of physical possession as having the purpose of 
(contributing to) providing that information:  
 

“It is one of the achievements of the classical model [of property law, DJYH] (…) that 
all property rights are public and not (…) completely hidden for third parties, especially 
creditors. This explains why a mortgage on immovable property has to be registered, why a 
pledge on movables can only be a possessory security right and why a pledge of claims can 
only be fully effective after notice of the pledge has been given to the debtor.”24  

 
Likewise:  
 

“The delivering of the property pledged by the pledger to the pledgee, and the acceptance and 
continued possession of the property by the pledgee, is that which gives the world notice of the 
pledgee’s interest and the extent of his rights to the property in his possession.”25 

 
That this is perhaps more nuanced is evidenced by the fact the explanations offered 
for requiring possession to be transferred to the secured lender seem to conflict 
with one another. In fact, an examination of the legal literature on the topic shows 
that both supporters and adversaries of the enhancement of publicity present the 
very same arguments in support of their view. This raises the question as to the 
validity of the arguments pro and con with respect of each of these approaches. 
When attempting to define the exact use of public information – the purpose of 
Part I of this thesis – it would seem fair to attempt to straighten out the logic. In the 
following two subsections I will therefore try to further analyze these arguments to 
better understand the relationship, if any, between publicity and possession.  

 
4. Analyzing the relationship between publicity and possession 
4.1. When you think that … 
The general point of departure in legal literature seems to be that problems such as 
e.g. the ‘false appearance of wealth’ are prevented by ‘making proprietary rights 
public’. If this is correct, the first question that comes to mind is what is understood 
by the phrase ‘making public’ or how this ‘making public’ is achieved. 

                                            
24 Van Erp 2009a, p. 22. Cf. Nieuwenhuis 1980, p. 15: “To increase the security of ownership, the transfer 
and encumbrance of goods is bound to a public act (…). With regard to movable property, it (the law) deems that, to 
ensure that publicity, a material act, a physical handover, is sufficient.” (translated) 
25 U.S. author Van Zile 1914, § 237a. 
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Arguing against the adoption of non-possessory security while warning for 
problems of ‘false appearance of wealth’ implies – at least to some scholars, 
including myself – that the formal requirements for creating a possessory security 
right (and the traditional, i.e. physical, delivery for transfer of ownership) in the 19th 
century had been introduced to publicize the fact that a security right is created. In 
this view ‘making public’ means making known to the world at large who is 
(becoming) the secured lender or the owner. It implies that the legal requirements of 
transferring physical possession were designed to convey substantive26 information 
to third parties, i.e. to actively inform them about the existence of these rights: 

 

“The existence of the pledge is made clear to third parties by the change in the exercise of 
power.”27 

 
It is not very hard to argue the contrary view by pointing out that the ability of 
informing third parties by means of physical possession is in fact very limited. The 
transfer of possession as traditionally required for the transfer of ownership or the 
creation of a possessory pledge indeed mark the (dynamic) moment the proprietary 
transaction takes place – as a result of which this moment indeed becomes ‘public’ – 
but once possession has passed, it is impossible to deduce relevant information 
from the static situation that has thus come about.28 But there is even more: even if 
we could have noticed the transfer of possession, this in itself does not tell us much. It is 
impossible to conclude from the dynamic movement (nor from the newly arrived at 
static situation) that a specific legal transaction must have taken place, let alone 
which one. It is therefore not surprising that this argument is brought up quite 
frequently in legal literature: 
 

“(…) possession by the pledge-holder cannot alone indicate that a lien over the item exists. 
The pledge-holder could also be the owner, lessee or custodian of the item.”29 

 
Since physical possession can mean a wide variety of things including leasing or 
borrowing, it hardly tells the observer anything. The introduction of the possibility 

                                            
26 Here, I mean substantive information on the question i) who holds an interest, ii) in what asset 
and iii) in what capacity. 
27 Asser/Van Mierlo & Van Velten 3-VI* (2010), no. 146 (translated). See also no. 147. 
28 Compare Dalhuisen II 2013, p. 465: “(…) if a person holds these assets, in the case of chattels for example 
on the basis of contractual user rights or a proprietary usufruct, or in the case of intangibles as a collection agent, who 
can say what the real proprietary structure in the assets is?” Moreover, it can be questioned whether third 
parties can be expected to see a movement of the asset from or to the (prospective) debtor, like 
Baird and Jackson seem to suggest: “(…) a possession-based system presumably would require enough external 
evidence of a change in possession to alert creditors of the manufacturer looking at the manufacturer’s operations.” 
Baird & Jackson 1982, p. 181, footnote 25. 
29 Lukas 2004, p. 99. Compare Davies 2002, p. 338. 
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of having a non-possessory interest in the asset, such as the adoption of the non-
possessory pledge, obviously does not alter this fact, so the argument goes.30 See for 
example Sigman: 
 

“(...) it is important to consider what we learn from the publicity provided by dispossession 
of the pledgor – in fact very little. (…). The fact of possession in a person other than the 
owner does not confirm that the possessor holds the asset as pledgee – it might instead hold 
the asset as a temporary user that has leased it, or borrowed it, or holds it for safekeeping 
or to repair or improve it, etc.”31 

 
It is beyond discussion that these arguments hold ground. Possession or the transfer 
of possession cannot make clear the relationship between the possessor and the 
asset that it has in its possession. That it can be very puzzling to assume the 
contrary, is illustrated by Kisch: 

 
“Why is the identifying characteristic ‘power’, despite the many objections that arise against 
it, so perpetually and so universally designated as an identifying characteristic? (…) For a 
very long time, much has been made of the objections against this identifying characteristic 
in more than one place – yet nevertheless, the term “physical possession” as a criterion for a 
right in rem recurs perpetually in law book and textbook.”  

“However, the development of the possibilities for rights in rem (…) shows ever-
increasing divergence from this principle of direct and simple visibility. The divergence 
between factual relationship and legal entitlement is, in its historical evolution, nothing 
other than the history of the development of ownership as against possession, and later of 
possession as against detention. With this development, the unity of rights in rem and 
physical possession also had to be lost.”32 

 
In point of fact, possession could only ‘publicize’ the creation of a security interest, 
if four requirements were met. First, every creation of a proprietary interest would 
have to be implemented by passing the asset to the acquirer of the interest. This 
would make every creation of a proprietary interest visible and, with that, identifiable 
by third parties.33 Second, any party who has acquired a proprietary interest should 
retain physical possession of the asset as long as he or she exercises the proprietary 
interest. Since third parties cannot look back in time,34 publicity of proprietary 

                                            
30 See Scheltema 1990, p. 404: “(…) anyone who, for instance, gives credit in the belief that there are sufficient 
unencumbered assets, and derives that belief only from the fact that the debtor has many movables in his possession, is 
acting imprudently; he should remember that our law happens to create the possibility of custodianship separate from 
ownership in many different ways.” (translated) 
31 Sigman 2008, p. 148-149. See also Kieninger 1996, p. 168, Mooney 1988, p. 739 and Davies 2002, 
p. 338. 
32 Kisch 1932, p. 14 (translated). 
33 On the identification of conceptual structures in the context of publicity, see Zhang 2004, p. 51. 
34 But also because seeing the transfer of the asset from the debtor to its creditor can actually only 
exist in theory. See supra footnote 28. 
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interests depends on what they can discover at the present time: the physical, 
‘visible’ situation would have to continue until the time that third parties are 
confronted with that interest. Third, every public act, i.e. every transfer of the asset 
should signify that a proprietary interest (and no other interest) is being created. In 
this way the ‘visibility’ as referred to in the first requirement becomes the information 
that is crucial in the context of publicity, since third parties are not only informed 
that something is happening, but also what is happening (or has happened). Finally, 
the above-mentioned asset(s) transfer should mark the creation of a specific, unique 
proprietary interest: a security interest. Only then will ‘publicity’ as referred to by e.g. 
Van Erp be realized:35 third parties will not only know that a proprietary interest is 
being created, but also which one. Therefore, it seems fair to conclude that possession, 
when described as a source of substantive information, should never be taken 
literally. The fact alone that modern legal systems recognize a variety of legal 
relationships of a proprietary and non-proprietary nature, simply renders possession 
a very weak (or perhaps even worthless) means of communication. 
 

4.2. … you are almost there … 
Still, if requiring the secured lender to obtain and hold possession would not serve 
the purpose of ‘making known’ the creation or existence of a security interest, then 
what is the purpose of the physical transfer of the asset? And why would a 
possessory security right do more justice to the principle of publicity than a non-
possessory one? 
 Some legal scholars habitually present the argument that the purpose of the 
possessory security was not to transfer the asset to the secured lender, but away from 
the debtor. These authors seem to focus on the dispossession of the debtor rather than 
on the secured lender acquiring possession. Instead of actively informing third 
parties about the creation of the possessory security (‘look, a security interest is 
being created!’), the requirement of transferring possession is said to have had the 
purpose of factually depriving the debtor of the possibility of misleading third 
parties. See e.g. Reinertsen Konow: 
 

“The traditional way of creating a security interest in a movable is to create a possessory 
security interest. In these cases the security interest will only be valid against third parties if 
the movable is taken away from the pledger either by handing it over to the pledgee, or by 
other means making it impossible for the pledger to get hold of or to use the movable.”36 

                                            
35 Van Erp 2009a, p. 16: “(…) it must be clear upon which object a real right will rest and both object and real 
right must be visible to the outside world.” 
36 Reinertsen Konow 2006, p. 640. See also Lukas in this sense: “(...) by a transfer of possession at least no 
impression is given that the debtor is entitled to unencumbered ownership of the property.” Lukas 2004, p. 99. Also 
Picker focuses on the debtor’s lack of possession: “What is the function of possession? Possession of chattels 
originally was the principal means of curing ostensible ownership associated with security interests. The rationale 
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of having a non-possessory interest in the asset, such as the adoption of the non-
possessory pledge, obviously does not alter this fact, so the argument goes.30 See for 
example Sigman: 
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It is beyond discussion that these arguments hold ground. Possession or the transfer 
of possession cannot make clear the relationship between the possessor and the 
asset that it has in its possession. That it can be very puzzling to assume the 
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“Why is the identifying characteristic ‘power’, despite the many objections that arise against 
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interest. Since third parties cannot look back in time,34 publicity of proprietary 

                                            
30 See Scheltema 1990, p. 404: “(…) anyone who, for instance, gives credit in the belief that there are sufficient 
unencumbered assets, and derives that belief only from the fact that the debtor has many movables in his possession, is 
acting imprudently; he should remember that our law happens to create the possibility of custodianship separate from 
ownership in many different ways.” (translated) 
31 Sigman 2008, p. 148-149. See also Kieninger 1996, p. 168, Mooney 1988, p. 739 and Davies 2002, 
p. 338. 
32 Kisch 1932, p. 14 (translated). 
33 On the identification of conceptual structures in the context of publicity, see Zhang 2004, p. 51. 
34 But also because seeing the transfer of the asset from the debtor to its creditor can actually only 
exist in theory. See supra footnote 28. 
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interests depends on what they can discover at the present time: the physical, 
‘visible’ situation would have to continue until the time that third parties are 
confronted with that interest. Third, every public act, i.e. every transfer of the asset 
should signify that a proprietary interest (and no other interest) is being created. In 
this way the ‘visibility’ as referred to in the first requirement becomes the information 
that is crucial in the context of publicity, since third parties are not only informed 
that something is happening, but also what is happening (or has happened). Finally, 
the above-mentioned asset(s) transfer should mark the creation of a specific, unique 
proprietary interest: a security interest. Only then will ‘publicity’ as referred to by e.g. 
Van Erp be realized:35 third parties will not only know that a proprietary interest is 
being created, but also which one. Therefore, it seems fair to conclude that possession, 
when described as a source of substantive information, should never be taken 
literally. The fact alone that modern legal systems recognize a variety of legal 
relationships of a proprietary and non-proprietary nature, simply renders possession 
a very weak (or perhaps even worthless) means of communication. 
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possessory security right do more justice to the principle of publicity than a non-
possessory one? 
 Some legal scholars habitually present the argument that the purpose of the 
possessory security was not to transfer the asset to the secured lender, but away from 
the debtor. These authors seem to focus on the dispossession of the debtor rather than 
on the secured lender acquiring possession. Instead of actively informing third 
parties about the creation of the possessory security (‘look, a security interest is 
being created!’), the requirement of transferring possession is said to have had the 
purpose of factually depriving the debtor of the possibility of misleading third 
parties. See e.g. Reinertsen Konow: 
 

“The traditional way of creating a security interest in a movable is to create a possessory 
security interest. In these cases the security interest will only be valid against third parties if 
the movable is taken away from the pledger either by handing it over to the pledgee, or by 
other means making it impossible for the pledger to get hold of or to use the movable.”36 

                                            
35 Van Erp 2009a, p. 16: “(…) it must be clear upon which object a real right will rest and both object and real 
right must be visible to the outside world.” 
36 Reinertsen Konow 2006, p. 640. See also Lukas in this sense: “(...) by a transfer of possession at least no 
impression is given that the debtor is entitled to unencumbered ownership of the property.” Lukas 2004, p. 99. Also 
Picker focuses on the debtor’s lack of possession: “What is the function of possession? Possession of chattels 
originally was the principal means of curing ostensible ownership associated with security interests. The rationale 
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These explanations for requiring the asset to be transferred to the secured lender 
seem to have some merit. If the law permits the debtor to hold possession of the 
goods, the debtor can indeed – at least in theory – pretend to (still) be the 
(unencumbered) owner of the assets. If the law does not allow the debtor to retain 
possession of the asset, the debtor simply cannot create a (false) impression at all. In 
this view, the possessory pledge was a legal concept that contributed to the 
prevention of mishaps, not to actively inform, i.e. provide substantive information 
to, third parties. It would explain why in creating a possessory security interest, the 
collateral may also be transferred to a third party, as an alternative to transferring the 
asset to the secured lender. In this line of reasoning it is not about what possession 
in the hands of the debtor can do (namely: inform), but what, once removed from 
him, it cannot do (namely: mislead). 
 

4.3. …you find yourself right back at the beginning 
Although this analysis would seem plausible so far, the question presents itself how 
possession – when held by the debtor – can create a misleading impression, and 
therefore, why dispossession would be necessary to avoid such a false impression. 
After all, if possession can signify many different legal relationships with regard to 
the asset and therefore does not provide any information, how can possession 
contribute to a false impression, by providing the wrong information? Furthermore, 
if one does assume that physical possession can be misleading when held by one 
party, does it not equally mislead when held by another? In other words, has the 
problem not simply shifted? Cf. Baird and Jackson: 

 
“Strictly speaking, pledges of chattels created ostensible ownership problems as well, because 
the creditor holding pledged property would appear to own property that in fact belonged to 
another.”37 

 

                                                                                                                                
 
 
 
 
 
 
commonly put forth for 9-313 is that the lack of possession of collateral by the debtor and the factual possession of it 
by the creditor, the creditor’s agent, or his bailee serves “to provide notice to prospective third party creditors that the 
debtor no longer has unfettered use of [its, DJYH] collateral.” Cf. Vriesendorp & Barendrecht 1993, p. 5, 
Drobnig 2011, p. 1027 and Adams et al 1995, p. 883: “Because the debtor lacked possession and control of 
the collateral, no reasonably alert party could have been misled about the true state of the debtor’s title to the property. 
In other words, possession on the part of the pledgee cured the ostensible ownership problem (…).” 
37 Baird 1983, p. 54, footnote 5. 
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Likewise: 
 

“(…) potential purchasers would not have to worry that their seller had given someone else 
a security interest in the property. They would, however, have to worry that their seller did 
not own the property outright, but simply possessed it as a collateral for a loan he had 
made.”38 

 
A full-blown Babylonian confusion presents itself: when held by one party, an asset 
is said to create a false impression, but when held by another party it is said to 
provide information. Or conversely: when held by one party, an asset is said to not 
give (correct) information and thus to create false impression. It is sometimes 
difficult to keep track. 

In the analysis as to whether the adoption of a public filing system would be 
useful, this Babylonian confusion may lead to the following result. Opponents of a 
public filing system may put forward that (transfer of) physical possession has never 
contributed to making rights public and can therefore not be put forward as a 
legitimate reason for introducing a public filing system.39 Supporters of a public 
filing system, on the other hand, may comfortably argue the exact opposite: from 
the fact that someone can hold an asset by virtue of countless different legal 
relationships, they may draw the conclusion that there are in fact many situations in 
which the risk of false appearance demands disclosure of public information. In 
their view, false appearance is created not only by the non-possessory pledge, but 
exists also if the debtor has borrowed or leased the asset. As a matter of fact, even 
putting the asset in the hands of the secured lender will then create a problem of ‘false 
appearance’ and a filing system can – and should – provide an answer to all of these 
problems.40 

                                            
38 Baird & Jackson 1984, p. 307. See also Baird & Jackson 1982, p. 181:“Should the lender cure the 
“ostensible ownership” problem by taking possession of the property himself, the focus of the ostensible ownership 
problem shifts from creditor of the manufacturer to creditor of the lender.” 
39 These scholars will be able to argue that publication of property rights by means of public notice 
filing would not provide additional value because publication would merely present facts already 
known to creditors. See e.g. Beekhoven van den Boezem & Goosmann 2010b, p. 44. Cf. Mooney: 
“Because it is commonly known that business equipment often is subject to security interests, one might argue that 
such common knowledge justifies the abolition of a filing requirement for secured transactions as well.” Mooney 
1988, p. 739. Cf. Van den Heuvel 2004, p. 91 and Pitlo/Brahn, Groot & Breemhaar 1980, p. 474. 
40 See, for example, Simkovic 2009, p. 290 arguing for a more-encompassing Art. 9 UCC filing 
system: “Unlike previous recordation systems, the system should be universal. It should incorporate all liens, in any 
form of property.” According to Van Erp, for example, retention of title (but also the transfer of 
ownership for security purpose) is looked upon with great suspicion, not only because these legal 
instruments result in ‘fragmented’ ownership between a creditor (‘legal owner’) and a debtor 
(‘economic owner’), but also because they are non public – in Van Erp’s words secret or ‘occult’ – 
forms of security rights, unknown to third parties; see Van Erp 2009a, p. 22. Cf. Baird & Jackson 
1982, 186. This does not culminate in requiring registration of all forms of detention other than on 
the basis of ownership, but that is as far as the American notice filing is concerned according to 
these American authors, merely a matter of choice, based on considerations of efficiency. 
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These explanations for requiring the asset to be transferred to the secured lender 
seem to have some merit. If the law permits the debtor to hold possession of the 
goods, the debtor can indeed – at least in theory – pretend to (still) be the 
(unencumbered) owner of the assets. If the law does not allow the debtor to retain 
possession of the asset, the debtor simply cannot create a (false) impression at all. In 
this view, the possessory pledge was a legal concept that contributed to the 
prevention of mishaps, not to actively inform, i.e. provide substantive information 
to, third parties. It would explain why in creating a possessory security interest, the 
collateral may also be transferred to a third party, as an alternative to transferring the 
asset to the secured lender. In this line of reasoning it is not about what possession 
in the hands of the debtor can do (namely: inform), but what, once removed from 
him, it cannot do (namely: mislead). 
 

4.3. …you find yourself right back at the beginning 
Although this analysis would seem plausible so far, the question presents itself how 
possession – when held by the debtor – can create a misleading impression, and 
therefore, why dispossession would be necessary to avoid such a false impression. 
After all, if possession can signify many different legal relationships with regard to 
the asset and therefore does not provide any information, how can possession 
contribute to a false impression, by providing the wrong information? Furthermore, 
if one does assume that physical possession can be misleading when held by one 
party, does it not equally mislead when held by another? In other words, has the 
problem not simply shifted? Cf. Baird and Jackson: 

 
“Strictly speaking, pledges of chattels created ostensible ownership problems as well, because 
the creditor holding pledged property would appear to own property that in fact belonged to 
another.”37 

 

                                                                                                                                
 
 
 
 
 
 
commonly put forth for 9-313 is that the lack of possession of collateral by the debtor and the factual possession of it 
by the creditor, the creditor’s agent, or his bailee serves “to provide notice to prospective third party creditors that the 
debtor no longer has unfettered use of [its, DJYH] collateral.” Cf. Vriesendorp & Barendrecht 1993, p. 5, 
Drobnig 2011, p. 1027 and Adams et al 1995, p. 883: “Because the debtor lacked possession and control of 
the collateral, no reasonably alert party could have been misled about the true state of the debtor’s title to the property. 
In other words, possession on the part of the pledgee cured the ostensible ownership problem (…).” 
37 Baird 1983, p. 54, footnote 5. 
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Likewise: 
 

“(…) potential purchasers would not have to worry that their seller had given someone else 
a security interest in the property. They would, however, have to worry that their seller did 
not own the property outright, but simply possessed it as a collateral for a loan he had 
made.”38 

 
A full-blown Babylonian confusion presents itself: when held by one party, an asset 
is said to create a false impression, but when held by another party it is said to 
provide information. Or conversely: when held by one party, an asset is said to not 
give (correct) information and thus to create false impression. It is sometimes 
difficult to keep track. 

In the analysis as to whether the adoption of a public filing system would be 
useful, this Babylonian confusion may lead to the following result. Opponents of a 
public filing system may put forward that (transfer of) physical possession has never 
contributed to making rights public and can therefore not be put forward as a 
legitimate reason for introducing a public filing system.39 Supporters of a public 
filing system, on the other hand, may comfortably argue the exact opposite: from 
the fact that someone can hold an asset by virtue of countless different legal 
relationships, they may draw the conclusion that there are in fact many situations in 
which the risk of false appearance demands disclosure of public information. In 
their view, false appearance is created not only by the non-possessory pledge, but 
exists also if the debtor has borrowed or leased the asset. As a matter of fact, even 
putting the asset in the hands of the secured lender will then create a problem of ‘false 
appearance’ and a filing system can – and should – provide an answer to all of these 
problems.40 

                                            
38 Baird & Jackson 1984, p. 307. See also Baird & Jackson 1982, p. 181:“Should the lender cure the 
“ostensible ownership” problem by taking possession of the property himself, the focus of the ostensible ownership 
problem shifts from creditor of the manufacturer to creditor of the lender.” 
39 These scholars will be able to argue that publication of property rights by means of public notice 
filing would not provide additional value because publication would merely present facts already 
known to creditors. See e.g. Beekhoven van den Boezem & Goosmann 2010b, p. 44. Cf. Mooney: 
“Because it is commonly known that business equipment often is subject to security interests, one might argue that 
such common knowledge justifies the abolition of a filing requirement for secured transactions as well.” Mooney 
1988, p. 739. Cf. Van den Heuvel 2004, p. 91 and Pitlo/Brahn, Groot & Breemhaar 1980, p. 474. 
40 See, for example, Simkovic 2009, p. 290 arguing for a more-encompassing Art. 9 UCC filing 
system: “Unlike previous recordation systems, the system should be universal. It should incorporate all liens, in any 
form of property.” According to Van Erp, for example, retention of title (but also the transfer of 
ownership for security purpose) is looked upon with great suspicion, not only because these legal 
instruments result in ‘fragmented’ ownership between a creditor (‘legal owner’) and a debtor 
(‘economic owner’), but also because they are non public – in Van Erp’s words secret or ‘occult’ – 
forms of security rights, unknown to third parties; see Van Erp 2009a, p. 22. Cf. Baird & Jackson 
1982, 186. This does not culminate in requiring registration of all forms of detention other than on 
the basis of ownership, but that is as far as the American notice filing is concerned according to 
these American authors, merely a matter of choice, based on considerations of efficiency. 
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5. Reasons for confusion and possible explanations 
5.1. ‘Possession’: a multi-headed dragon 
When the use of ‘possessory security’ or the aim of ‘publicity’ are discussed without 
a clear background and context, the battle between supporters and opponents of 
public filing will be endless, as it causes the publicity subject to be approached from 
completely different angles and abstraction levels. If one is not aware from what 
perspective any given author approaches the doctrine of publicity, one risks to be 
caught in one of Escher’s deceiving trompe l’oeil-drawings: when you think you are 
almost at the end, you suddenly find yourself right back at the beginning. If you 
look more closely, you will see that supporters of a public filing system may even be 
able to fight each other’s arguments, while nonetheless advocating the same goal. 
Sigman, for example, shows that the argument that everyone should know that most 
debtors tend to pledge all their assets to their lender can be reversed by assuming a 
‘false appearance of poverty’. 41 In this line of reasoning, public filing would be useful 
because third parties would have an interest to investigate whether perhaps the 
opposite could be true. In this subsection, I will demonstrate that the ambiguous 
concept of possession is the source of all evil, as it functions as a multi-headed 
dragon that can be used to argue both in favor and against public filing.42 It almost 
seems to be just a matter of taste whether the importance of (public) filing is 
applauded or downplayed. 

The main problem seems to be that scholars tend to rely very much on 
generalities such as the ‘false appearance of wealth’, ‘third parties’ and ‘the world at 
large’, while at the same time focusing too much on what possession may or may 
not be capable of. As a result, problems such as a ‘(false) appearance of wealth’ are 
presented as to be caused by possession itself – i.e. by the mere presence of the 
assets – rather than by the debtor. Accordingly, the need for publicity is presented as 
more pressing, i.e. of interest to more parties, than it really is. See, for example, 
Mubiana & Ngenda: 

 
“(…) it is often necessary to perform an act which puts third parties on notice of the 
security interest. This additional step is designed to give notice of the security interest to the 
world and any would-be purchaser or encumbrancer of the secured asset. Taking 

                                            
41 See Sigman 2008, pp. 143-165.   
42 See for example Lipson in this respect, which has a point, but abstracts too much from reality: 
“The ambiguity of possession also infects the creditor’s side of things. For example, even if a lender has actual physical 
possession, we still do not know what to make of potential creditors of the possessory creditor. After all, it is entirely 
conceivable that A (B’s creditor) may take possession of B’s property to secure B’s obligation. But it is at least 
theoretically possible that A may have its own creditor or purchaser (C). Why should C be any less gullible than B’s 
creditors? Does not A’s possession of B’s property signal to A’s secondary stakeholders, such as C, the very same 
thing that B’s possession would signal to B’s creditors, etc.? How could C know from observing A’s possession that B 
retains an interest (e.g. equity) in the property?” Lipson 2004, p. 434. 
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constructive or actual possession and registration or filing will suffice to give notice to the 
world and third parties generally.”43 

 
It seems to be even more irrelevant to focus on what possession might have been 
capable of in the past. Scholars who see merit in ‘more publicity’ may stress the 
importance of a public filing system by arguing that possessory security (or the 
traditional, physical, delivery) used to give substantive information about the 
proprietary position of its holder. The fact that it no longer does may then be used 
as an argument to promote a system that would provide this information once again:  

 
“In ancient times, factual and legal positions tended to coincide almost perfectly. (...) He 
only regarded himself the owner of the spear as long it was within reach.”44  

 
Scholars who see no merit in ‘more publicity’ may do the exact the opposite, by 
focusing entirely on the fact that possession – because it can signify a variety of 
relationships – is not, and never has been, capable of informing third parties about 
the existence of a security interest and thus cannot mislead them either. As a result, 
they can accuse the supporters of public filing of relying on arguments that 
constitute the ultimate contradictio in terminis. How can it be that possession is not in 
any way informative, whilst it can nonetheless be misleading? And if that is so, then 
why do we need public filing in the first place? 
 

“[The, DJYH] objection [that the non-possessory pledge gives rise to the 
possibility that third parties will be deceived by a false appearance of 
creditworthiness, DJYH] is weak. A false appearance of this kind also occurs when A 
[i.e. the debtor, DJYH] has something on rental, hire purchase or lease.”45 

 
In my view, the justifications for publicity must be found some place else. 
 

5.2. Justifications for publicity 
Public filing deserving pursuit because security rights have been public in the past is 
not a very convincing position to take. First of all, it is not very likely that (the 
transfer of) possession has ever contributed to making security rights ‘public’ in the 
                                            
43 Mubiana & Ngenda 2009, p. 279 (footnotes omitted). Cf. Comments A to IX. – 3:201 (DCFR): 
“(…) in the context of the traditional pledge, possession by the pledgee was and still is the central requirement to 
bestow proprietary effect, i.e. effect against all the world on the pledge”, and ‘A Guide to Movables Registries’ 
(Manila: ADB, 2002), p. 7: “(…) registration in a movables registry (…) reduces legal risk in secured financing 
transactions by publicizing notice of a charge over assets in the possession of the debtor to interested third parties, such 
as subsequent buyers or the debtor’s other secured and unsecured creditors.” Compare Van Erp & Akkermans 
2012, p. 1012: “The one overarching distinguishing characteristic of property rights is that they can be enforced 
against an indefinite number of people or – in other words – have an erga omnes effect.” 
44 Pitlo/Brahn, Groot & Breemhaar 1980, p. 333 (translated). 
45 Pitlo/Brahn, Groot & Breemhaar 1980, p. 469. (translated). 
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public filing will be endless, as it causes the publicity subject to be approached from 
completely different angles and abstraction levels. If one is not aware from what 
perspective any given author approaches the doctrine of publicity, one risks to be 
caught in one of Escher’s deceiving trompe l’oeil-drawings: when you think you are 
almost at the end, you suddenly find yourself right back at the beginning. If you 
look more closely, you will see that supporters of a public filing system may even be 
able to fight each other’s arguments, while nonetheless advocating the same goal. 
Sigman, for example, shows that the argument that everyone should know that most 
debtors tend to pledge all their assets to their lender can be reversed by assuming a 
‘false appearance of poverty’. 41 In this line of reasoning, public filing would be useful 
because third parties would have an interest to investigate whether perhaps the 
opposite could be true. In this subsection, I will demonstrate that the ambiguous 
concept of possession is the source of all evil, as it functions as a multi-headed 
dragon that can be used to argue both in favor and against public filing.42 It almost 
seems to be just a matter of taste whether the importance of (public) filing is 
applauded or downplayed. 

The main problem seems to be that scholars tend to rely very much on 
generalities such as the ‘false appearance of wealth’, ‘third parties’ and ‘the world at 
large’, while at the same time focusing too much on what possession may or may 
not be capable of. As a result, problems such as a ‘(false) appearance of wealth’ are 
presented as to be caused by possession itself – i.e. by the mere presence of the 
assets – rather than by the debtor. Accordingly, the need for publicity is presented as 
more pressing, i.e. of interest to more parties, than it really is. See, for example, 
Mubiana & Ngenda: 

 
“(…) it is often necessary to perform an act which puts third parties on notice of the 
security interest. This additional step is designed to give notice of the security interest to the 
world and any would-be purchaser or encumbrancer of the secured asset. Taking 

                                            
41 See Sigman 2008, pp. 143-165.   
42 See for example Lipson in this respect, which has a point, but abstracts too much from reality: 
“The ambiguity of possession also infects the creditor’s side of things. For example, even if a lender has actual physical 
possession, we still do not know what to make of potential creditors of the possessory creditor. After all, it is entirely 
conceivable that A (B’s creditor) may take possession of B’s property to secure B’s obligation. But it is at least 
theoretically possible that A may have its own creditor or purchaser (C). Why should C be any less gullible than B’s 
creditors? Does not A’s possession of B’s property signal to A’s secondary stakeholders, such as C, the very same 
thing that B’s possession would signal to B’s creditors, etc.? How could C know from observing A’s possession that B 
retains an interest (e.g. equity) in the property?” Lipson 2004, p. 434. 
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constructive or actual possession and registration or filing will suffice to give notice to the 
world and third parties generally.”43 

 
It seems to be even more irrelevant to focus on what possession might have been 
capable of in the past. Scholars who see merit in ‘more publicity’ may stress the 
importance of a public filing system by arguing that possessory security (or the 
traditional, physical, delivery) used to give substantive information about the 
proprietary position of its holder. The fact that it no longer does may then be used 
as an argument to promote a system that would provide this information once again:  

 
“In ancient times, factual and legal positions tended to coincide almost perfectly. (...) He 
only regarded himself the owner of the spear as long it was within reach.”44  

 
Scholars who see no merit in ‘more publicity’ may do the exact the opposite, by 
focusing entirely on the fact that possession – because it can signify a variety of 
relationships – is not, and never has been, capable of informing third parties about 
the existence of a security interest and thus cannot mislead them either. As a result, 
they can accuse the supporters of public filing of relying on arguments that 
constitute the ultimate contradictio in terminis. How can it be that possession is not in 
any way informative, whilst it can nonetheless be misleading? And if that is so, then 
why do we need public filing in the first place? 
 

“[The, DJYH] objection [that the non-possessory pledge gives rise to the 
possibility that third parties will be deceived by a false appearance of 
creditworthiness, DJYH] is weak. A false appearance of this kind also occurs when A 
[i.e. the debtor, DJYH] has something on rental, hire purchase or lease.”45 

 
In my view, the justifications for publicity must be found some place else. 
 

5.2. Justifications for publicity 
Public filing deserving pursuit because security rights have been public in the past is 
not a very convincing position to take. First of all, it is not very likely that (the 
transfer of) possession has ever contributed to making security rights ‘public’ in the 
                                            
43 Mubiana & Ngenda 2009, p. 279 (footnotes omitted). Cf. Comments A to IX. – 3:201 (DCFR): 
“(…) in the context of the traditional pledge, possession by the pledgee was and still is the central requirement to 
bestow proprietary effect, i.e. effect against all the world on the pledge”, and ‘A Guide to Movables Registries’ 
(Manila: ADB, 2002), p. 7: “(…) registration in a movables registry (…) reduces legal risk in secured financing 
transactions by publicizing notice of a charge over assets in the possession of the debtor to interested third parties, such 
as subsequent buyers or the debtor’s other secured and unsecured creditors.” Compare Van Erp & Akkermans 
2012, p. 1012: “The one overarching distinguishing characteristic of property rights is that they can be enforced 
against an indefinite number of people or – in other words – have an erga omnes effect.” 
44 Pitlo/Brahn, Groot & Breemhaar 1980, p. 333 (translated). 
45 Pitlo/Brahn, Groot & Breemhaar 1980, p. 469. (translated). 
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first place. Even before various European legislators in the 19th century began to 
only tolerate possessory security in their Civil Codes, it had been possible to own an 
asset while renting or leasing it out at the same time. Modern legal trade simply 
exists on the strength of the admission of a variety of personal and proprietary 
interests in respect of tangible assets. Moreover, even if a direct relationship between 
possession and proprietary rights did in fact exist in some distant past, this fact 
alone in my view provides insufficient basis for the pursuit of public filing. For the 
very same reasons it is not convincing to justify the need for public information by 
the publicity dogma, without any further scrutiny of that dogma or considering 
adjustment to the needs of modern times. It is just too easy to argue that the world 
at large is in need for public information; dogmas have usually developed in the 
concrete context of addressing certain problems or specific needs. 
 

For the very same reason those who argue that public filing does not deserve 
pursuit because a possessory pledge did at no time contribute to making security 
rights public (on the basis that possession in itself has never been capable of 
informing third parties about the legal relationship in respect of the asset because 
it can signify a variety of different (legal) relationships), equally miss the point. 
Although their observation represents an absolute truth, it disregards the 
question what purpose public information serves or should serve today. 

 
It is important to recognize what needs existed when the publicity dogma developed 
and to consider whether these may exist still today. Where it comes to the problem 
that is cited most, ‘the false appearance of wealth’, it is beyond doubt that this 
problem does not exist – and has never existed – in the abstract, i.e. in relation to the 
world at large. Assuming the contrary would imply that third parties are misled by 
the mere presence of the assets, rather than by the debtor interacting with others in 
respect of them. Hence, scholars who criticize the false appearance of wealth 
doctrine on these grounds have a point: modern legal systems permitting various 
legal relationships to exist in or with regard to one asset is not only a matter of fact 
(see supra subsection 4.1.), it is also a fact of common knowledge. But one could 
also carry these doubts too far. The mere fact that possession can signify many 
different relationships does not mean that certain types of third parties cannot be 
misled by the debtor holding possession and, moreover, that this problem may not be 
effectively addressed by the introduction of a public filing system. In other words, 
the truth would seem to be somewhere in the middle. When the false appearance of 
wealth doctrine is redefined to a problem of ‘deceit’46 that may be committed by the 

                                            
46 Mooney presents a similar argument: “The common thread running through the development of chattel 
security law was a pervasive judicial and legislative concern about fraud. This fraud concern is separable from the 
ostensible ownership concern that possession of personal property begets misleading appearances of ownership upon 
which creditors and purchasers may rely. Unfortunately, the failure of many courts and commentators to make this 
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debtor in relation to specific types of parties,47 this would better explain why the non-
possessory pledge was castigated in the 19th century. Although such kind of deceit 
undeniably also existed before the introduction of the non-possessory security (the 
debtor could also create false impressions with regard to leased or borrowed assets), the 
possibility of taking non-possessory security did indeed intensify the problem, as it 
resulted in another possibility of deceit, but now committed by the debtor with 
respect to assets that were already pledged.48 At the same time it would clarify what 
practical purpose possessory security served, given that such fraud was clearly and 
understandably in the first place a concern in the context of businesses, i.e. debtors. 
Requiring the debtor to hand over its assets to its lender simply made it impossible 
for the former to pledge such assets again or to transfer them without being 
authorized to doing so. 
 

The idea that third parties would be put on notice by the fact that they can 
observe the assets being moved to the lender is perhaps somewhat theoretical,49 
but the fact that the assets were no longer present with the debtor at least warned 
buyers or second-in-time lenders that something might be wrong as it implies the 
assets are held by another party.50 In my view, this was the logical explanation for 
only permitting possessory security: this was to eliminate the risk of the debtor 
fraudulently pledging an asset twice to secure two unrelated loans.51 

                                                                                                                                
 
 
 
 
 
 
distinction has led to much confusion and mystery (…)” and: “The concern was fraud, actual or potential, and not 
merely an estoppel-like reliance on the debtor’s ostensible ownership.” Mooney 1988, p. 683, 726 and 735. 
47 When a factual situation does not correspond with the substance of a legal relationship – which is 
often the case, such as custody, non-possessory pledge, retention of title, lease etc. – third parties by 
definition run that risk of being misled, simply because these concepts give room to the debtor to 
pretend it is the (unencumbered) owner of the good it holds. Generally, these rules apply to 
successors in title only, because these successors are considered to be potential victims of deceit. 
48 Thus, the argument that publicity has no additional value because before the adoption of non-
possessory security it had not been either possible to recognize the legal relationship between the 
debtor and its assets is therefore beside the point. 
49 Cf. Livingston for U.S. law: “Because the debtor had to surrender physical possession of the goods to the 
pawnbroker, that action by itself put third parties on alert that the debtor had already given an interest in its property 
to someone else.” Livingston 2007, p. 115.  
50 This should put third party-buyers or lenders on inquiry. See previous footnote, Mubiana & 
Ngenda 2009, p. 279: “Possession of security was developed at common law. It is the safest method of perfection as 
it puts all those dealing with a debtor, of whom possession has been divested, on inquiry and is thus as good as notice 
to the world at large” and Goode 2010, p. 690: “Divesting the debtor of possession puts anyone dealing with him 
on inquiry and is thus equivalent to notice to the world at large.” This is sometimes referred to as ‘negative 
publicity’, see infra footnote 61. 
51 Different: Simkovic 2009, p. 257: “Under secret lien doctrine, it is not fraudulent intent that matters, but a 
lack of notice and meaningful disclosure.” Simkovic is even of the view “that a lack of transparency threatens 
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The result of this interpretation of the false appearance of wealth doctrine is that the 
contradictio in terminis as to the alleged shift of the problem (now the lender, having 
possession, can pretend to be the owner of the assets, although it is nothing more 
than a secured lender; see supra subsection 4.2.) is without merit. While it is 
conceivable that the secured lenders could thus commit deceit of this kind, it is 
likely that the possessory pledge was mainly designed to protect lenders against 
fraud committed by their debtors and not to prevent lenders to commit such deceit.52 

 

5.3. The roots of the modern publicity principle and its development 
The foregoing observations have led me to believe that the principle of publicity can 
be read in two different ways. It could be interpreted as an outright call to publicize 
security rights as much as possible (i.e. to adopt a public filing system), but it could 
also be interpreted as an expression of the belief that property rights should not be 
enforceable against third parties, unless these rights were public to them. In this last 
interpretation, the principle of publicity would embody the belief that certain types 
of parties deserve protection from the risk that a debtor may abuse the fact that 
property rights are not public, but nothing more than that. In my view, it is very 
likely that the publicity principle originally developed from this last idea as it can be 
found as the basis of typical bona fide protection rules. I also believe that references 
to ‘possession’ as a means to ‘making public’ of security rights should be seen in the 
light of the development of these rules. 

At the time that technology was not so far developed that security rights 
could be easily publicized, many legal systems introduced third party protection 
rules to address situations in which debtors could deceive third party buyers or 

                                                                                                                                
 
 
 
 
 
 
not only individual creditors, but the financial system as a whole (…)”. He believes that recordation of all 
liens will result in “a financial system that is more stable, more efficient, and more just.” Simkovic 2009, p. 
295. 
52 Some scholars have pointed out, and in theory this is correct, that lenders can also be borrowers 
and therefore even they could be tempted to re-pledge the assets that they have taken in possessory 
pledge: ““Courts and commentators ignored this problem, perhaps on the ground that those who were creditors were 
not likely to be borrowers as well. Regardless of whether this rationale was ever sound, it is no longer. Many legal 
institutions (such as banks) are also borrowers.” See Baird 1983, p. 54, footnote 5. I agree with this 
observation, but I believe that this was not considered a serious problem in practice in the 19th 
century. Given the nature of the assets on which lenders would have had a possessory pledge, for 
example, it would not have been easy to succeed in committing such deceit. 
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secured lenders.53 Pursuant to these rules buyers and secured lenders that mistakenly 
relied on the debtor’s pretention of (unencumbered) ownership were granted 
protection, by allowing them to keep the right they anticipated at the expense of a 
prior-in-time owner or secured lender. Books have been written about the question 
where to strike a balance between the entitled party and the disappointed successor, 
and there is no single answer among the different legal systems.54 Despite these 
differences in outcome, it is an established fact that many jurisdictions take the fact 
that the debtor had possession of the assets as one of the elements to establish a 
third party’s good faith: 
 

“For decades, law students have been taught that the acquirer of a movable deserves 
protection because he should be able to rely upon the actual possession of the transferor: this 
actual possession legitimizes the transferor as the owner, or – in the words of the National 
Report of Slovenia the possession of the transferor “creates an image of ownership”.”55 

 
That possession plays an important role in these third party protection rules is 
understandable as it will always be one the main factors why third parties have put 
confidence in the debtor that has sold or offered its assets as collateral. It does not, 
however, render possession a viable means to provide information in respect of the 
questions i) who holds an interest, ii) what kind of interest, iii) in what asset and iv) 
in what capacity; questions that really matter in the context of the doctrine of 
publicity or, in my view, that are considered to be important nowadays.56 
 

Another possible explanation for the fact that possession is often referred to as a 
means to make property rights public, may relate to the fact that in many legal 
systems possession raises a prima facie title or a presumption of the right of 
property in the asset so possessed (according to the concept of possession vaut 
titre).57 In my view, such rules serve solely the procedural purpose of evidence for 
the protection of the entitled party. Since in practice the asset will remain most of 
the time in the physical possession of the entitled party, that party deserves the 

                                            
53 Cf. Adams et al 1995, p. 882: “Where there was no system for recording encumbrances on chattels, creditors or 
purchasers had no reliable means for discovering a secured creditor’s interest, which therefore was a secret lien. For this 
reason security arrangements that left a debtor in possession of the collateral generally were unenforceable against 
innocent third parties.” See in particular footnote 22, which sets forth illustrative case law. 
54 See e.g. Salomons 2007 and Salomons 2011b, who presents an overview of the different solutions 
to the problem of bona fide acquisition in different European legal systems. 
55 Salomons 2007, p. 11. (footnotes omitted) 
56 Compare Von Wilmowski 1996, p. 154: “Die sachenrechtliche Publicität kann zum Inhalt haben, die 
Rechtsverhältnisse an Sachen vollständig offenzulegen. Dann läßt sich für jede Sache feststellen, wem sie gehört und 
welche dinglichen Teilrechte an ihr bestehen. Diese Form der Publizität macht sämtliche Verfügungen über die Sache 
nach außen sichtbar. Geschützt wird der Verkehr mit der Sache.” 
57 In Dutch law, for example, there is a statutory rule to the effect that the ‘holder’ of an asset is 
presumed to hold such asset for itself (Art. 3:109 BW), as well as a rule to the effect that if one 
holds an asset for itself this creates the statutory presumption of ownership (Art. 3:119 BW). 
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53 Cf. Adams et al 1995, p. 882: “Where there was no system for recording encumbrances on chattels, creditors or 
purchasers had no reliable means for discovering a secured creditor’s interest, which therefore was a secret lien. For this 
reason security arrangements that left a debtor in possession of the collateral generally were unenforceable against 
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55 Salomons 2007, p. 11. (footnotes omitted) 
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benefit of procedural advantage should anyone contest its right.58 Such rules also, 
however, are not to the effect that physical possession would produce any 
substantive information about the relationship between the possessor and the 
asset that he/she has in possession.59  

 
This does not mean that publicizing security rights may not be useful, quite the 
contrary. When third parties can verify the existence of security interests in a public 
filing system, deceitful transactions will be minimized rather than settled at the 
expense of one of the parties concerned. Publication of security rights will therefore 
contribute to the prevention of the aforementioned conflicts between first-in-time 
owners or lenders on the one hand and second-in-time owners or secured lenders 
on the other. In my opinion, advances made in technology have caused the publicity 
principle to develop into the idea that publicizing security and other proprietary 
rights is something we should strive for, simply because it seems easily attainable.60 
Hence, I believe that the original publicity principle has given way for a more 
modern reading of the publicity principle as to entail a call for public filing. In 
theory, this modern version of the publicity principle is better than the old one 
because it serves the interests of third parties across the full spectrum: both first-in-
time owners and lenders and not second-in-time (‘third’) parties ‘win’ as the 
conflicted is avoided in the first place.61 The question posed in this thesis is whether 
such kind of deceit is still a serious risk today, and if so, whether a public filing 
system can prevent this risk in a cost-efficient manner for the parties involved in such 
conflicts. In addition, this thesis will investigate whether perhaps there are other 
third parties that experience problems that could be avoided by publicity. 
 

                                            
58 Different: Asser /Mijnssen/Van Velten/Van Mierlo 2003, nr. 203: “A third party desiring to acquire 
an asset will, on the basis of the physical possession by the party with the right of use, presume such party to be the 
owner of the asset. After all, on the basis of Art. 3:109 that third party may assume that whoever has physical 
possession of a tangible asset has such possession for himself. That possession legitimizes the possessor as being the 
legal owner on the basis of Art. 119 BW.” (translated) 
59 Cf. ‘Discussion Paper on Moveable Transactions (no. 151)’ (Edinburgh: The Scottish law 
Commission, 2011), p. 94: “Even outwith the context of security, there can be possessors who are not owners and 
owners who are not possessors, so that the link between possession and ownership is not strong: though possession 
raises a presumption of ownership, it is a presumption not hard to rebut. A third party can never expect to be certain 
about title to goods.” (footnotes omitted) 
60 See supra Chapter 1, section A.3. 
61 I already mentioned above that I believe that in the 19th century allowing possessory security only 
may have served a similar (practical) function: by taking away the assets from the debtor, the debtor 
was simply prevented from fraudulently transferring assets that were not (yet) his own or from 
fraudulently pledging its assets to two different lenders. It was only the method that was different: 
in the past ‘negative publicity’ resulted from taking the possession away from the pledgor, while at 
present registration is expected to provide ‘positive publicity’; see Dirix 2004, p. 84 and supra 
footnote 49 and 50. 
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6. Concluding remarks 
The discussion about the use of ‘more publicity’, i.e. the use of public filing is 
severely polluted by a Babylonian confusion.62 This is caused by a variety of reasons. 
First of all, the subject is not in itself discussed in any great detail and secondly 
‘publicity’ and ‘making public’ are – to say the least – vague notions. In many cases, 
it is not made clear by the writer what he means by publicity and in what respect 
publicity is pursued: should it be seen as substantive information about who holds a 
security interest, does it serve as a mere warning that a security interest is in place or 
are there perhaps other hidden motives or meanings? Consequently, arguments 
based on one view may be used to rebut positions taken on the basis of the other 
and vice versa. If we allow ourselves to believe that forms of possessory security as 
well as the traditional requirement of physical delivery were once introduced to 
provide substantive information, i.e. ‘publicity’, to third parties, we are bound to lose 
track, especially if the purported problem of false appearance of wealth – for which 
this substantive information would be the purported solution – is taken as a 
justification to provide this information. The temptation to lump both approaches 
together is considerable, because they lead to the same result: irrespective whether 
one wants to ‘inform’ third parties or to ‘prevent a false appearance of wealth’, the 
point seems to be to make information public. The dogma concerning publicity fits 
both ideas perfectly: 

 
“The principle that property rights have third party effect requires those rights to be 
public.”63 
 

The means to achieve both goals also seem to be the same: transfer of the asset from 
the debtor to the secured lender. Yet, the publicity concept has greater nuance than 
meets the eye and ‘informing’ and ‘preventing a false appearance’ are not necessarily 
two sides of the same coin. On the one hand, possession being ‘informative’ should 
be interpreted mostly metaphorically, since it refers to generally acknowledged 
notions that afford ‘physical possession’ an important place in certain rules on third 
party protection (see infra subsection 5.3.). On the other hand, the idea that a 
prohibition of non-possessory security rights ‘contributed’ to the publicity doctrine 
should not be taken literally either: the objection against the introduction of non-
possessory security was in my view based on the fear of a potential statistical increase 
in the risk that the businesses would deceive their lenders in asking for credit; the issue 

                                            
62 When referring to ‘the Babylonian confusion’, I mean the confusion which allows some scholars 
to argue ‘that possession can mean anything’ (incl. lease, etc.) and therefore cannot inform, while 
others can argue that possession is not capable of creating a misleading impression ‘because it can 
mean anything (lease, etc.)’. 
63 See Asser/Mijnssen, De Haan & Van Dam 3-I (2006), no. 302 (translated). 
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benefit of procedural advantage should anyone contest its right.58 Such rules also, 
however, are not to the effect that physical possession would produce any 
substantive information about the relationship between the possessor and the 
asset that he/she has in possession.59  

 
This does not mean that publicizing security rights may not be useful, quite the 
contrary. When third parties can verify the existence of security interests in a public 
filing system, deceitful transactions will be minimized rather than settled at the 
expense of one of the parties concerned. Publication of security rights will therefore 
contribute to the prevention of the aforementioned conflicts between first-in-time 
owners or lenders on the one hand and second-in-time owners or secured lenders 
on the other. In my opinion, advances made in technology have caused the publicity 
principle to develop into the idea that publicizing security and other proprietary 
rights is something we should strive for, simply because it seems easily attainable.60 
Hence, I believe that the original publicity principle has given way for a more 
modern reading of the publicity principle as to entail a call for public filing. In 
theory, this modern version of the publicity principle is better than the old one 
because it serves the interests of third parties across the full spectrum: both first-in-
time owners and lenders and not second-in-time (‘third’) parties ‘win’ as the 
conflicted is avoided in the first place.61 The question posed in this thesis is whether 
such kind of deceit is still a serious risk today, and if so, whether a public filing 
system can prevent this risk in a cost-efficient manner for the parties involved in such 
conflicts. In addition, this thesis will investigate whether perhaps there are other 
third parties that experience problems that could be avoided by publicity. 
 

                                            
58 Different: Asser /Mijnssen/Van Velten/Van Mierlo 2003, nr. 203: “A third party desiring to acquire 
an asset will, on the basis of the physical possession by the party with the right of use, presume such party to be the 
owner of the asset. After all, on the basis of Art. 3:109 that third party may assume that whoever has physical 
possession of a tangible asset has such possession for himself. That possession legitimizes the possessor as being the 
legal owner on the basis of Art. 119 BW.” (translated) 
59 Cf. ‘Discussion Paper on Moveable Transactions (no. 151)’ (Edinburgh: The Scottish law 
Commission, 2011), p. 94: “Even outwith the context of security, there can be possessors who are not owners and 
owners who are not possessors, so that the link between possession and ownership is not strong: though possession 
raises a presumption of ownership, it is a presumption not hard to rebut. A third party can never expect to be certain 
about title to goods.” (footnotes omitted) 
60 See supra Chapter 1, section A.3. 
61 I already mentioned above that I believe that in the 19th century allowing possessory security only 
may have served a similar (practical) function: by taking away the assets from the debtor, the debtor 
was simply prevented from fraudulently transferring assets that were not (yet) his own or from 
fraudulently pledging its assets to two different lenders. It was only the method that was different: 
in the past ‘negative publicity’ resulted from taking the possession away from the pledgor, while at 
present registration is expected to provide ‘positive publicity’; see Dirix 2004, p. 84 and supra 
footnote 49 and 50. 
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6. Concluding remarks 
The discussion about the use of ‘more publicity’, i.e. the use of public filing is 
severely polluted by a Babylonian confusion.62 This is caused by a variety of reasons. 
First of all, the subject is not in itself discussed in any great detail and secondly 
‘publicity’ and ‘making public’ are – to say the least – vague notions. In many cases, 
it is not made clear by the writer what he means by publicity and in what respect 
publicity is pursued: should it be seen as substantive information about who holds a 
security interest, does it serve as a mere warning that a security interest is in place or 
are there perhaps other hidden motives or meanings? Consequently, arguments 
based on one view may be used to rebut positions taken on the basis of the other 
and vice versa. If we allow ourselves to believe that forms of possessory security as 
well as the traditional requirement of physical delivery were once introduced to 
provide substantive information, i.e. ‘publicity’, to third parties, we are bound to lose 
track, especially if the purported problem of false appearance of wealth – for which 
this substantive information would be the purported solution – is taken as a 
justification to provide this information. The temptation to lump both approaches 
together is considerable, because they lead to the same result: irrespective whether 
one wants to ‘inform’ third parties or to ‘prevent a false appearance of wealth’, the 
point seems to be to make information public. The dogma concerning publicity fits 
both ideas perfectly: 

 
“The principle that property rights have third party effect requires those rights to be 
public.”63 
 

The means to achieve both goals also seem to be the same: transfer of the asset from 
the debtor to the secured lender. Yet, the publicity concept has greater nuance than 
meets the eye and ‘informing’ and ‘preventing a false appearance’ are not necessarily 
two sides of the same coin. On the one hand, possession being ‘informative’ should 
be interpreted mostly metaphorically, since it refers to generally acknowledged 
notions that afford ‘physical possession’ an important place in certain rules on third 
party protection (see infra subsection 5.3.). On the other hand, the idea that a 
prohibition of non-possessory security rights ‘contributed’ to the publicity doctrine 
should not be taken literally either: the objection against the introduction of non-
possessory security was in my view based on the fear of a potential statistical increase 
in the risk that the businesses would deceive their lenders in asking for credit; the issue 

                                            
62 When referring to ‘the Babylonian confusion’, I mean the confusion which allows some scholars 
to argue ‘that possession can mean anything’ (incl. lease, etc.) and therefore cannot inform, while 
others can argue that possession is not capable of creating a misleading impression ‘because it can 
mean anything (lease, etc.)’. 
63 See Asser/Mijnssen, De Haan & Van Dam 3-I (2006), no. 302 (translated). 
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was thus not that possession in the hands of the secured lenders had at one time 
given correct information to third parties, and now no longer does.64 Not were 
secured lenders seriously suspected of such deceit. Insofar as the possessory pledge 
had hitherto been applauded for these reasons, it was therefore in my view on 
incorrect grounds. 

Now, one might ask what is so bad about juggling with the abstract notion of 
possession. It undoubtedly gives academics a great opportunity for philosophizing, 
but it clouds our vision. It prevents us from getting down to the real nitty gritty, the 
true substance of the question: why is public information on security interests so 
important and to whom? This analysis will be conducted in Chapters 3 through 4. 
 

  

                                            
64 This could involve deliberate deceit, which would be pure fraud; however, the debtor can also 
commit deceit and be unaware of it, for example because it does not know which of its assets were 
pledged to an earlier creditor. 
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1. Introduction 

                           No matter how interesting thought exercises on the subject matter may be, for the 
purpose of this research it might be less interesting than looking into a system in which a 
public filing system is not available to parties that are generally involved in secured 
transactions law and in which therefore problems presumed to result from such absence 
must have materialized. After all, a purely theoretical discussion on the puzzling concepts 
of publicity and of possession, as conducted in the previous chapter, is only one way to 
approach the publicity issue. It would seem useful to approach the existence of problems 
such as ‘false appearance of wealth’ also from a practical angle, by considering the 
expectations and needs of the alleged beneficiaries of publicity (hereafter for 
convenience’s sake, ‘third parties’), given the legal context in which they operate. After all, 
much more relevant than an asset’s – or a debtor’s – ability to deceive certain parties, is 
the precise respect in which such parties can be deceived given their true interests in 
public information on existing security rights, with a view to e.g. the nature of their 
business, their market behavior, their common use of legal instruments etc. Taking these 
observations into consideration, this chapter will provide a description of one of the few 
remaining legal systems of secured transactions law that does not make use of a public 
filing system: the Dutch legal system. It will provide both a description of the Dutch legal 
rules and concepts on secured transactions law and a description of the way Dutch 
lenders and trade creditors deal with these rules in practice. The consequences of the lack 
of public filing for third parties and of the debtor will be analyzed in Chapter 4. That 
same chapter will present conclusions on the use of public information on security 
interests for these parties. 
 
2. Dutch legal rules on secured transactions law 
2.1. General introduction 
2.1.1. Core elements of the Dutch secured transactions law system 
Dutch legal rules on secured transactions law, e.g. the rules on the creation of security 
rights in movable property, their effect against third parties and priority rules, are found in 
Book 3 (‘The Law of Property, Proprietary Rights and Interests’) and Book 5 (‘Rights in rem’) of 
the Dutch Civil Code (in Dutch: Burgerlijk Wetboek (‘BW’)). 
  

The Dutch BW consists of 10 parts – ‘Books’ – in which the core subjects of private law 
are addressed: Book 1: Family Law and the Law of Persons, Book 2: Legal Persons, Book 3: The 
Law of Property, Proprietary Rights and Interests, Book 4: Inheritance Law, Book 5: Rights in rem, 
Book 6: General Part of the Law of Obligations, Book 7: Specific Contracts, Book 7A: Specific 
Contracts, continued, Book 8: The Law of Carriage and Means of Transportation and Book 10: 
International Private Law.1, 2 

                                            
1 Although most Books were enacted separately, roughly between 1970 and 2003, the core (including 
Book 3 and Book 5) entered into force on 1 January 1992. There are two exceptions to this: parts of Book 
7 entered into force between 1992 and 2007 and Book 10 entered into force on 1 January 2012. The 
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Both between the Books and within each Book of the BW, a hierarchical or ‘layered’ 
structure can be found.3 Book 3 contains general provisions and key definitions used in 
patrimonial law – such as ‘property’,4 ‘property rights’5 and ‘things’6. In addition, it deals 
with e.g. the acquisition and loss of property in general, the rights of pledge and mortgage, 
and the rights of recourse that creditors have against the debtor’s property. Book 5 deals 
only with things, and therefore only with the right of ownership of (movable and 
immovable) things and limited rights that apply only to things, such as: easement, 
leasehold, the right of superficies and apartment rights. Limited rights that can apply to all 
property, i.e. to both things and property rights, are dealt with in Book 3.7 

 
Like most European legal systems, Dutch law adheres to the numerus clausus principle, 
which forbids parties to create proprietary rights “outside the box”: these rights are 
restricted to the types of proprietary rights that are provided by law.8 Hence, unlike U.S. 
law, Dutch law has adopted a so-called ‘dogmatic’ (i.e. not functional) approach to 
property rights (including security interests).9 As a consequence, Dutch law recognizes 

                                                                                                                                        
 
 
 
 
 
 
Dutch BW has been cited regularly as the most modern Civil Code in Europe. See Von Bar & Drobnig 
2004, no. 470: “The most modern European Civil Code is the Dutch code, whose books on patrimonial law (books 3, 5 
and 6) entered into force on 1 January 1992.” Cf. Anderson & Biemans 2012, p. 25: “The most recent re-codification 
of private law in Western Europe, meanwhile, is Dutch law: not only did it adopt an entirely new civil code in 1992, it 
amended its assignation provisions in 2004.” In the course of writing this thesis, this was overtaken by the fact 
that France has renewed its secured transactions law in 2006 and 2007 (see Civil Code Article 2355 et seq.) 
and by Belgian law; see supra Chapter 1, footnote 38 and 45. The Dutch Civil Code may nevertheless still 
be considered as relatively modern. It is in any event the most modern Code in a system that has not 
adopted public filing. 
2 All translations of Dutch legal rules in this thesis are taken from Warendorf, Thomas & Curry-Sumner 
2009.  
3 This means that the rules are structured hierarchically, i.e. from ‘general’ to ‘specific’. Snijders & Rank-
Berenschot 2012, nos. 13-14 and Salomons 2011a, p. 9. 
4 Art. 3:1 BW: “Property is comprised of all things and of all proprietary rights and interests.” 
5 Art. 3:6 BW: “Property rights are any rights of a proprietary nature which, either separately or together with another right, 
are transferable; rights which are intended to procure a tangible benefit to the holder; or rights which have been acquired in 
exchange for actual or expected tangible benefit.”  
6 Art. 3:2 BW: “Things are corporeal objects which can be subject to human control.”   
7 Cf. Salomons 2011a, p. 9-10 and Von Bar & Drobnig 2004, no. 470. For more details on the structure of 
Dutch patrimonial law, see e.g. Snijders & Rank-Berenschot 2012, nos. 10-13. 
8 Cf. Von Bar & Drobnig 2004, no. 472: “According to the doctrine of numerus clausus, only the proprietary rights 
admitted by law are available for use by the parties, and these are unable to recur to, or to create, any other real rights.” Cf. 
Struycken 2007. For an in-depth analysis of the numerus clausus principle in European property law, see 
Akkermans 2008.  
9 This follows from Art. 3:81(1) BW, first sentence: “A person who is entitled to an independent and transferable 
right, may, within the limits of that right, establish the limited rights recognized by law.” See also Asser/Mijnssen, De 
Haan & Van Dam 3-I 2006/39. Some scholars are of the view that, when it comes to adherence of the 
Dutch legal system to the numerus clausus rule, the Dutch system is ‘half-open’ rather than ‘closed’. See 
for example Snijders 2002, p. 27-28. Cf. Salomons 2011a, p.11. 
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only eight types of property rights: long leasehold, easement, usufruct, apartment rights 
and the right of superficies, pledge and mortgage. Each property right gives the entitled 
party a right to the object, and has erga omnes effect and droit de suite. In the case of 
successive rights, the rule of prior tempore applies (‘first come, first served’).10 The most 
important property right is the right of ownership.  
 

The Dutch approach to the concept of ownership has its roots in the civil law tradition: 
rather than adopting the ‘bundle of rights’ doctrine – as known from the common law 
tradition – ownership cannot be divided: one person alone can be the owner, and with 
that, exercise the owner’s powers.11 These powers include, most importantly, the right 
to use, to revindicate and to dispose of the asset.12 However, Dutch law does recognize the 
concept of ‘relative ownership’, which refers to the phenomenon of a transfer having 
effect vis-à-vis certain third parties only: the acquirer is considered to be a (mere) 
‘relative’ owner.13  
 Only movable assets14 (in the Dutch BW: ‘things’) can be subject to the right of 
ownership,15 but a similar concept applies to intangible assets such as claims – in which 
case the ‘owner’ is called ‘the entitled party’. 

 
In order to transfer ownership or to create a limited proprietary right with respect to an 
asset, there must be a valid title, the debtor must be entitled to dispose and the asset must 
‘delivered’16 to the acquirer.17 

A sharp distinction is made in Dutch law between ‘ownership’ on the one hand 
and ‘security’ on the other. Of the eight property rights listed above, the pledge and the 
mortgage are the only security rights. A pledge is vested in movable assets; whereas the 
mortgage is vested in immovable property.18 The law does not allow the transfer 
ownership for purposes of security; the fiduciary transfer is explicitly prohibited in Dutch 

                                            
10 For a detailed description of all the principles that apply to property rights in Dutch law, see Salomons 
2011a, pp. 12-16. 
11 Accordingly, if ownership is transferred, all of the owner’s powers pass to the acquirer, i.e. the new 
owner, at one moment in time. Cf. Salomons 2011a, p. 52. Although Dutch law does not recognize the 
‘bundle of rights doctrine’, it permits so-called ‘joint ownership’ (Cf. Art. 3:166 BW et seq.). In this case 
multiple persons are entitled to a pro-rata share of the property. 
12 See Art. 5:1(2) BW, Art. 5:2 BW, Art. 3:81(1) BW and Art. 3:83 BW. For more details on the extent of 
these powers, see Salomons 2011a, pp. 16-23. 
13 This can apply with or without retroactive effect. For more information on the subject of relative 
ownership in Dutch law, see Damsteegt-Molier 2009. 
14 When I use the term ‘movable assets’ in this thesis, I am referring solely to movable corporeal goods. 
See supra Chapter 1, footnote 10. 
15 See Art. 5:1 BW in conjunction with 3:2 BW. Art. 5:1 BW: “Ownership is the most comprehensive right that a 
person can have in a thing.” Art. 3:2 BW: “Things are corporeal objects which can be subject to human control.” 
16 When a limited proprietary right is created, instead of having to be ‘delivered’, one speaks of ‘additional 
formalities for establishment’ that have to be fulfilled. 
17 This follows from Art. 3:84(1) BW in conjunction with Art. 3:98 BW. See also on this subject Kieninger 
2004a, p. 201. More detailed information on these requirements follows in subsection 2.2. 
18 For the definition of movable property and immovable property, see Art. 3:3(2) BW: “All things which are 
not immovable, are movable” and Art. 3:3(1) BW: “The following are immovable: land, unextracted minerals, plants 
growing on land, buildings and works durably united with land, either directly or by incorporation with other buildings or 
works.” 
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10 For a detailed description of all the principles that apply to property rights in Dutch law, see Salomons 
2011a, pp. 12-16. 
11 Accordingly, if ownership is transferred, all of the owner’s powers pass to the acquirer, i.e. the new 
owner, at one moment in time. Cf. Salomons 2011a, p. 52. Although Dutch law does not recognize the 
‘bundle of rights doctrine’, it permits so-called ‘joint ownership’ (Cf. Art. 3:166 BW et seq.). In this case 
multiple persons are entitled to a pro-rata share of the property. 
12 See Art. 5:1(2) BW, Art. 5:2 BW, Art. 3:81(1) BW and Art. 3:83 BW. For more details on the extent of 
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See supra Chapter 1, footnote 10. 
15 See Art. 5:1 BW in conjunction with 3:2 BW. Art. 5:1 BW: “Ownership is the most comprehensive right that a 
person can have in a thing.” Art. 3:2 BW: “Things are corporeal objects which can be subject to human control.” 
16 When a limited proprietary right is created, instead of having to be ‘delivered’, one speaks of ‘additional 
formalities for establishment’ that have to be fulfilled. 
17 This follows from Art. 3:84(1) BW in conjunction with Art. 3:98 BW. See also on this subject Kieninger 
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law.19 It is, however, possible for a seller to retain ownership; this qualifies as ‘retention of 
title’. In addition, Dutch law contains a rule that gives unpaid sellers of movable assets the 
right to terminate the contract and reclaim unpaid goods as the rightful ‘owner’, under the 
right of reclamation.20 

Dutch law recognizes two different types of pledge with respect to movable assets: 
the possessory pledge and the non-possessory pledge. A right of pledge can secure both 
existing and future claims (art 3:231 BW),21 and is automatically terminated when the debt 
has been paid off. The right of pledge ‘depends on’ the claim that it secures. This means 
that the right of pledge terminates or passes to the acquirer of the claim respectively, 
when the debt is paid off (with the result that the claim ceases to exist) or the claim is 
transferred to a third party.22  

Before explaining how a right of pledge is created, I will provide a brief description 
of the transition from possessory security to non-possessory security in Dutch law in the 
next subsection 2.1.2. 

 
2.1.2. The transition from possessory to non-possessory security in Dutch law 
When the Dutch legislature adopted the Civil Code in 1838 (hereafter ‘BW (former)’), 25 
years after the Dutch regained their independence from France, the possessory pledge was 
adopted as the only possible form of security. The BW (former) explicitly stated that a 
movable asset, in order to be pledged, had to be handed over to the pledgee or a third 
party who was appointed by the contracting parties (Art. 1198(1) BW (former)).23 In 
doing so, the BW (former) followed the example of most European jurisdictions.24 
 

The Dutch legislature deviated from the French Civil Code (Code Civil, ‘Cc’) in two 
important ways. First, it required ‘delivery’ of the asset – a factual handing over of the 
asset – in order to transfer ownership of the asset, instead of allowing parties to transfer 

                                            
19 Art. 3:84(3) BW: “A juridical act intended to transfer property for purposes of security or which does not have the 
purpose of vesting title in the acquirer, after transfer, does not constitute valid title for transfer of that property.” 
20 A retention of title is created by adopting a retention of title clause, in Dutch called an 
‘eigendomsvoorbehoud’, in the contract of sale, see Art. 3:92 BW. The right of reclamation (in Dutch 
referred to as ‘recht van reclame’) is provided in Art. 7:39 BW. Since both the retention of title clause and 
the right of reclamation are constructions that facilitate creditors in ensuring that their debts are repaid, 
they are both discussed in this chapter. 
21 See also on this subject Veder 2007, p. 195. However, the claims for which security is created must be 
sufficiently identifiable. It is not required that the claims are described in the deed of pledge, but that is 
often done: the deed customarily contains either a concrete description of the secured liabilities, or a 
broader reference to such liabilities and the legal relationship from which they will or may arise. A broad 
description of this kind will be sufficient to meet this requirement. See infra subsection 2.2.2. 
22 See Art. 3:7 BW in conjunction with Art. 3:82 BW and Art. 6:142(1) BW. Cf. Asser/Van Mierlo & Van 
Velten 3-VI* 2010/52 and 135. 
23 Art. 1198(2) BW (former) made this even clearer by stating that a right of pledge in a tangible asset 
became invalid as soon as the movable asset was transferred back to the debtor. Asser/Van Mierlo & Van 
Velten 3-VI* 2010/21. Now, this requirement is adopted in Art. 3:258(1) BW. 
24 See supra Chapter 1, subsection A.1 and A.4. 
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property only by consent (i.e. it adopted the so-called ‘tradition system’).25 Second, with 
regard to immovable goods, a public register was established in which the transfer of 
ownership had to be filed.26 As mentioned in the previous chapter, both measures are 
based on the belief that property rights – e.g. the right of ownership in movable and 
immovable things – should be made public to third parties.27 

 
Since the need for a form of non-possessory security was strongly felt in commercial practice 
in not only the Netherlands but throughout Europe, all possible means were used to 
evade the requirement of dispossession. One such means was the attempt to interpret the 
act of handing over of the asset to the secured lender broadly, for example by (merely) 
handing over the key of the company premises to the secured lender.28 Initially, the judges 
were uncompromising as to stretching the rules: if there was no public handing over of 
the asset, the transaction was simply declared invalid.29 Nonetheless, commercial practice 
came up with the construction of the fiduciary transfer, whereby the lender acquired a right 
of ownership rather than a right of pledge.30 The fiduciary transfer did not require the 
debtor to be dispossessed, since the parties involved could make use of ‘constructive 
delivery’ (the delivery constitutum possessorium, ‘delivery c.p.’), recognized by the Dutch 
Supreme Court (in Dutch: Hoge Raad, hereafter ‘HR’ or ‘Supreme Court’) in 1885.31 
 

In a nutshell, the fiduciary transfer entailed the debtor and its lender agreeing that the 
latter would be entitled to the assets in case of default of the debtor, under the condition 
that the lender would return the assets to the debtor (by means of delivery brevi manu) as 
soon as the debt had been paid off. 

 
Since use of the fiduciary transfer was no more than a means to create a non-possessory 
security right, the question arose as to whether this construction should be regarded as a 
breach of Art. 1198 BW (former). In 1929 the Dutch Supreme Court ruled that the 

                                            
25 See Dutch author Scheltema on this in 1938: “Our legislator abandoned the system of the Code, under which 
ownership can be obtained inter alia “par l’effet des obligations” (art. 711), and in art. 639 returned to the ancient legal 
rule: traditionis et usucapionibus dominia rerum transferuntur, non nudis pactis. The notion underlying such a system is 
evidently this, that the existence of a personal obligation – generally arising from agreement – to cause the thing to be 
transferred into the property of another is not deemed sufficient to accept the transfer of the right of ownership, but for this it is 
required that, to perform the said personal obligation, de facto power over the thing is granted by the transferor to the 
transferee.” (translated) Scheltema 1990, p. 395. Cf. Salomons 1994, pp. 1264-1266. 
26 Meijers 1932, p. 65. 
27 See supra Chapter 1, subsection A.4. 
28 For an overview of the attempts made to evade the requirement of Art. 1198 BW (former), see Blom 
1929, p. 43 et seq. and p. 107 et seq. and Jarolímek 1956, pp. 6-10. 
29 Jarolímek 1956, p. 10. A few examples of case law in which this was the issue: Rb. Maastricht 5 October 
1922, NJ 1923, 64 and Hof Den Bosch 3 February 1925, W. 11570, NJ 1925, 927. 
30 According to Jansen, this construction – and also the construction of the retention of title – was copied 
from the German legal system. See Jansen 1999. 
31 HR 21 February 1885, W 5146 (Peters/Van Herzeele). Cf. Salomons 1994, p. 1264. Some argue that the 
recognition of the delivery c.p. in the Dutch legal system took place earlier, in 1841 (in HR 26 November 
1841, W 249); see for example Reehuis 1987, p. 36. 
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construction of the fiduciary transfer by means of a delivery c.p. was not a breach of Art. 
1198 BW (former) and was therefore valid.32, 33 

Despite its practicality from the perspective of commercial trade, there was 
objection to the recognition of the fiduciary transfer due to its ‘silent’ character. The 
leading critic in this respect was Professor Meijers, the legal scholar entrusted with the 
monumental task of drafting the New Civil Code between 1947 and 1954. Meijers argued 
for abolishing the fiduciary transfer and replacing it with a non-possessory right of pledge 
that had to be filed publicly.34 He believed that fiduciary transfers allowed the debtor to 
antedate existing deeds or to feign non-existing deeds of transfer, simply because they 
were not public, resulting in harm for unsecured creditors.35 Meijers’ proposal to replace 
the fiduciary transfer with a non-possessory pledge was successful, but the requirement to 
file it in a public register failed in the adoption process and did not become law due to 
many objections from members of the Dutch Parliament. First of all, many members of 
the Dutch Parliament were not persuaded by Meijers’ ‘false appearance of wealth’ 
argument: 

 
“(…) the Committee first considered that the legislator can never prevent a debtor from being able 
to pose as wealthier than he really is. It will always be possible, using hired or borrowed goods or 
objects on hire-purchase, to live in grand style. A prospective creditor must therefore not rely on 
appearance, but must exercise great caution.”36 

 
Moreover, members stated explicitly that they were fearful of publicity with regard to 
granting credit: it could actually obstruct the granting of credit, as such publicity could be 
harmful to businesses. Other objections related to the alleged costs and bureaucracy that 
the filing requirement would bring about.37 The Dutch Parliament was therefore more 

                                            
32 HR 25 January 1929, NJ 1929 (Brouwerij), p. 616 and 21 June 1929, NJ 1929 (Hakkers/Van Tilburg), p. 
1096. It is important to note that the issue was not the validity of the fiduciary transfer itself, but the fact 
that such transfer was effectuated by means of a delivery c.p. Cf. Pitlo/Brahn, Groot & Breemhaar 1980, 
p. 475. 
33 Even so, in several instances of case law the fiduciary transfer was, as far as its legal consequences were 
concerned, in many ways equated with the right of pledge. See HR 3 January 1941, NJ 1941, 470 
(Hazerswoude-Los), HR 30 January 1953, NJ 1953, 578. HR 7 March 1975, NJ 1976, 91 (Van Gend & 
Loos), HR 18 December 1945, NJ 1946, 750 and HR 28 June 1957, NJ 1957, 514. For more detailed 
information on this topic, see e.g. Jansen 1999, p. 19 and 29, note 42. 
34 Meijers referred to a survey of bailiffs in both urban and rural areas, that found that they were 
unsuccessful in their attempt to seize the goods of defaulting debtors in over 50% of cases because the 
assets had been transferred ‘secretly’ – i.e. by means of a c.p. delivery – to the debtor’s lenders. According 
to Meijers, the alleged loan deeds were all fake deeds. As a result, according to Meijers, the entire legal 
system was undermined, in particular the position of unsecured creditors. Meijers 1936, p. 184. The 
debates in the Dutch Parliament also showed that the value of this survey (already 20 years old by then) 
was questioned. See Parliamentary History, Book 3, p. 2692. Cf. Jarolimek 1956, p. 32. 
35 Meijers 1936, p. 184. 
36 Parliamentary History, Book 3, p. 685 (translated). Cf. Snijders 1970, p. 25 et seq. and Asser/Van Mierlo 
& Van Velten 3-VI* 2010/165. 
37 Parliamentary History, Book 3, p. 691. 
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receptive to the argument concerning the risk of antedating and fraud by falsified deeds 
whose inherent risks it was prepared to address by introducing statutory provisions to 
ensure date certainty: 
 

“The requirement of a fixed date stamp would in no way obstruct the granting of credit. Filing in 
public registers, on the other hand, would indeed have this effect; after all, it is known from 
practice that people are fearful of publicity about the granting of credit secured by movable 
goods.”38 

 
With regard to the argument of fraud by falsified deeds, Meijers’ objection against the 
proposed solution was – rightly – that date certainty is not a sufficient remedy. The only 
way for this risk to be resolved, in Meijers’ view, was by introducing a publicly filed non-
possessory pledge. Yet Meijers’ resistance was fruitless: his proposal for a public non-
possessory pledge never made it through Parliament.39 As a result, the New Civil Code 
introduced the non-possessory pledge, but its ‘silent’ character remained in force: in order 
to create the non-possessory pledge a written deed of pledge was required. This was 
effectuated by the drawing up a notarial (i.e. authentic) deed or registering a private (i.e. 
non-authentic) deed of pledge with the competent tax authority, whose ‘register’ was not 
public to third parties. The fiduciary transfer was explicitly banned in the BW.40, 41 

 

2.2. The most important security rights and the requirements for creation 
2.2.1. General introduction to the right of pledge (possessory and non-possessory) 
The basic requirements for creating a right of (possessory or non-possessory) pledge are 
the same as those for transferring ownership: there must be a valid title, the debtor42 must 

                                            
38 See Parliamentary History, Book 3, p. 686 (translated).  
39 See on this subject extensively Salomons 2013, p. 321-325. 
40 Art. 3:84(3) BW: “A juridical act intended to transfer property for purposes of security or which does not have the 
purpose of vesting title in the acquirer, after transfer, does not constitute valid title for transfer of that property.” The most 
important case on the subject of the fiduciary transfer, the Sogelease case (HR 19 May 1995 (Keereweer 
q.q./Sogelease), NJ 1996, 119), shows that the scope of Art. 3:84(3) BW is rather limited. In the Sogelease 
case the Supreme Court held that a financing construction in which a lessee is financed by the lessor, 
while the former transferred full ownership to the latter for security purposes, is valid as long as a ‘true 
transfer’ has taken place. Evidence of this ‘true transfer’ character must mainly be that the lessee is not just 
given preferential treatment in relation to other creditors by merely been given a right of priority. Hence, 
if the lessee has received more than just a right to take recourse on the assets, the transaction passes the 
Art. 3:84(3) BW test. For more details of the Sogelease case see Pitlo/Reehuis-Heisterkamp 2012, nos. 
119a and 760 and Snijders & Rank-Berenschot 2012, nos. 194, 198 and 485. 
41 Despite the prohibition, there are a number of legal concepts in Dutch law that have a fiduciary 
character: retention of title, hire-purchase and also financial leasing, which was developed in commercial 
practice. See Asser/Mijnssen, De Haan & Van Dam 3-I 2006/472-473. See also Parliamentary History 
Book 3, p. 1197, Pitlo/Reehuis-Heisterkamp 2012, no. 760 and Snijders & Rank-Berenschot 2012, no. 
194. For more information about the history of the fiduciary transfer, see e.g. Reehuis 1987 and Van 
Mierlo 1988. 
42 I note that the debtor is not necessarily always the pledgor, given that a third party may also create a 
pledge over its assets to secure an obligation of the debtor (third party pledge or in Dutch ‘derdenpand’). 
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be entitled to dispose of the asset and several formal requirements must be fulfilled,43 
which will be discussed in subsections 2.2.3-2.2.4. 

The first requirement, that establishment of a proprietary interest does not take 
effect if there is no valid title (causa traditionis, in Dutch: ‘titel’), is commonly defined as the 
legal ground that underlies the proprietary transaction and serves as a justification for that 
transaction.44  If the title is invalidated after creation of the pledge, the pledge 
automatically ceases to exist.45 When establishing a right of pledge, the title is commonly 
represented by a clause in the credit agreement to the effect that a right of pledge is to be 
created.46 

The second requirement for creating a pledge – that the debtor must be entitled to 
dispose – follows from the nemo plus principle: one cannot give what one does not have. 
This means that such a right can only be established if, and to the extent that, the debtor 
either owns the assets or is empowered to dispose of them by either the owner or by 
statute. In the absence of proper authorization, the debtor has no power to dispose if for 
example it had leased or stolen the assets, if its supplier has retained title to the assets or, 
alternatively, if the debtor has taken custody of the assets. If the debtor is declared 
bankrupt, it is also not entitled to dispose. To satisfy commercial necessity, however, a 
debtor can fulfill the formalities necessary for the creation of a right of pledge despite the 
fact that it is not (yet) the owner.47 In that case, the pledge will come into existence as 

                                                                                                                                        
 
 
 
 
 
 
For purposes of this thesis, however, this possibility is irrelevant and when speaking of ‘debtor’ in the 
context of the creation of a pledge, this will always be reference to the debtor acting as pledgor. 
43 See supra footnote 17; this follows from Art. 3:98 BW: “Unless otherwise provided by law, this Section on the 
transfer of property applies, mutatis mutandis, to the establishment, transfer and abandonment of a limited right to such 
property.” See also Parliamentary History, Book 3, p. 404 and Asser/Van Mierlo & Van Velten 3-VI* 
2010/26. 
44 Snijders & Rank-Berenschot 2012, no. 314. Alternatively, it is described as legal cause, or the legal 
relationship that commits parties to transfer or encumber the asset. Pitlo/Reehuis-Heisterkamp 2012, nos. 
113-116. 
45 This consequence is part of a policy choice made by the Dutch legislator to adopt the causal system with 
regard to the transfer and encumbrance of goods. The choice in favor of this causal system was first made 
in 1950 by the Supreme Court in the Damhof/Staat case (HR 5 May 1950, NJ 1951, 1. This causal system 
was also adopted in Belgium, France and England and Wales and is the ‘opposite’ of the abstract system. 
The abstract system, adopted in e.g. Germany, abstracts from the validity of the title; this means that 
avoidance of the contract by e.g. committed fraud or abuse has no influence on the validity of the transfer. 
46 It can also be provided by statute. See for example, Art 3:206 BW. The title is invalid, for example when 
avoided by one of the parties on the basis of coercion of duress. It is obvious that such situations are rare. 
47 This is done in the same way as prescribed for pledging an existing asset. Asser/Van Mierlo & Van 
Velten 3-VI* 2010/179-180. It follows from Art. 3:97(1) BW in conjunction with Art. 3:98 BW. Whereas 
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soon as the debtor acquires the ownership of the assets. Nonetheless, Dutch law does not 
recognize a ‘floating lien’ concept de jure.48 

The third general requirement is that the pledge must be executed in the form 
statutorily prescribed for that precise type of pledge. The applicable formalities differ 
according to the nature of the asset in respect of which a pledge is created: there is no 
‘one size fits all’ form by which all assets, regardless of their nature, may be pledged. 
 
2.2.2. The possessory pledge 
In order to fulfill the ‘specific formalities’ for creating a non-possessory pledge, the assets 
must be placed effectively in the possession of the pledgee or a third party agreed upon 
by both parties, and that they must remain out of the control of the debtor for as long as 
the pledge exists.49 In line with this reasoning, Art. 3:258(1) BW provides that the 
possessory pledge will automatically end if the pledgor regains control over the collateral. 
 
2.2.3. Non-possessory pledge (I): filing a private deed with the tax authorities 
In order to fulfill the ‘specific formalities’ to create a possessory pledge, parties can draw 
up a private agreement and ‘file’ this agreement with the tax authorities or draw up a 
notarial deed (the notarial deed is, eventually, also filed with the tax authorities). The 
databases for these files at the tax authorities, however, are not open to public inspection; 
the only purpose of both ways of creation is to fix the date on which the right of pledge 

                                                                                                                                        
 
 
 
 
 
 
Art. 3:97(1) BW provides: “With the exception of registered property and property which is prohibited to be the subject 
matter of a contract, future property may be delivered in advance”, Art. 3:98 BW makes this also applicable to 
pledging: “Unless otherwise provided by law, this Section on the transfer of property applies, mutatis mutandis, to the 
establishment, transfer and abandonment of a limited right to such property.” 
48 This does not apply to all European jurisdictions. A ‘floating lien’ is available in the United Kingdom 
and is, to a certain extent, recognized in Belgian law (the Belgian ‘gage’). 
49 Art. 3:236(1) BW: “The right of pledge on a movable thing, on a right payable to bearer or order, or on the usufruct of 
such a thing or right, is established by bringing the thing or the paper to bearer or order under the control of the pledgee or of a 
third person agreed upon by the parties. Furthermore, endorsement is required for the establishment of a right of pledge on a 
right payable to order or on the usufruct thereof.” If the assets are placed in the possession of a third party, the 
latter cannot be an agent or other representative of the pledgee. In addition, the third party will not be 
permitted to hand over the assets to the pledgor without the permission of the pledgee. If the collateral is 
already in the possession of the pledgee or a third party, the possessory pledge can being created by 
issuing a bilateral declaration to the pledgee or the third party that a right of possessory pledge is created. 
See Asser/Van Mierlo & Van Velten 3-VI* 2010/146-147, Pitlo/Reehuis-Heisterkamp 2012, no. 763-764 
and Parliamentary History, Book 3, p. 1264. 
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be entitled to dispose of the asset and several formal requirements must be fulfilled,43 
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bankrupt, it is also not entitled to dispose. To satisfy commercial necessity, however, a 
debtor can fulfill the formalities necessary for the creation of a right of pledge despite the 
fact that it is not (yet) the owner.47 In that case, the pledge will come into existence as 
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was created.50 In the current subsection (from subsection 2.2.3.1 et seq.) the option of 
drawing up a private agreement that has to be filed with the tax authorities will be 
elaborated on; in subsection 2.2.4 the option of drawing up the notarial deed will be 
discussed. 

 

2.2.3.1. Drawing up the private deed 
The first option for the creation of a non-possessory pledge is the option of drawing up a 
private agreement (sometimes referred to as a ‘non-authentic deed’) and filing the deed 
with the tax authorities. Before explaining how a private deed is ‘filed’ with a tax officer 
and how the ‘register’ is organized, I will briefly elaborate on what the private deed must 
contain to be valid. 

For a private deed to be valid, it is sufficient that there is an agreement signed by 
the debtor, in which the debtor declares that it creates a right of pledge in favor of its 
lender.51 This deed needs to be signed by the debtor, and may also be signed by the 
secured lender. In the deed, the debtor is required by law to declare that it is entitled to 
grant a right of pledge in the collateral at stake to the pledgee, and furthermore that it has 
not granted other proprietary limited rights in the collateral at an earlier time. If the 
debtor nonetheless has done so, it is required to declare to what extent and to whom such 
limited rights have been granted.52, 53 There is no requirement that the maximum amount 
of the secured claim – insofar as agreed upon – is stated in the deed. 

                                            
50 For private deeds, see HR 14 October 1994, NJ 1995, 447. The Parliamentary History of the BW makes 
clear that this has the purpose of preventing antedating. The Parliamentary History of the Registratiewet 
(Zitting 1969-1970, doc. no. 10559, no. 3) gives the same argument for registration: “Thus the registration 
means there is proof that the registered deed exists or existed at the time of registration. (…) The registration therefore 
provides a guarantee against embezzlement and antedating or other irregular alteration or addition to the deeds.” 
(translated). With regard to authentic deeds, the prevention of antedating is achieved by the fact that the 
declaration of the tax inspector provides peremptory proof of the date to everyone (see Art. 157 Rv.). In 
addition, the Registratiewet mentions other purposes that filing seeks to achieve, e.g. supervising the 
compliance with the statutory rules that are applicable in drawing up notarial deeds, such as the Notaries 
Act (in Dutch: ‘Wet op het Notarisambt’). See Parliamentary History, Sitting 1969-1970, doc. no. 10559, 
no. 3. For more information on this subject, see Struycken 2009, p. 131. 
51 Art. 3:237(1) BW. See also Snijders & Rank-Berenschot 2012, no. 469 and Asser/Van Mierlo & Van 
Velten 3-VI* 2010/166. 
52 Art. 3:237(2): “The pledgor must declare in the instrument that he is entitled to pledge the property and furthermore that 
the property is not encumbered with limited rights or, if it is, by which rights it is encumbered.” This is not required when 
a possessory pledge is created. The debtor can give this declaration even if it has not yet received the 
assets it intends to encumber, but knows that it will receive them in the (near) future. The debtor will then 
have to declare that it has not previously established a non-possessory pledge on the goods concerned in 
advance of their receipt. When it is not possible to make a declaration about entitlement – for example 
because a non-possessory pledge is established in advance on future goods, which will be supplied under 
retention of title – an obligation to give this declaration does not exist. See Asser/Van Mierlo & Van 
Velten 3-VI* 2010/170 and Parliamentary History, Book 3, p. 749, Snijders & Rank-Berenschot 2012, no. 
533. 
53 If the deed lacks this declaration this does not influence the validity of the creation of the right of 
pledge. However, if the debtor makes false statements in the deed, it can be liable to prosecution for 
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Although it is not required that the maximum amount of the secured claim is stated in the 
deed, the debtor can ask its lender for a written declaration concerning the nature and, if 
possible, the amount of the secured claim. The lender is obliged to account for this 
information (Art. 3:241 BW).54  

 
The assets that are the subject of the proprietary transaction need to be described in the 
deed in such a way that they can be properly identified. This means that the deed of pledge 
has to contain a description of the assets by reference to which one is able to ascertain 
which precise assets are made the subject of the pledge.55 It is common practice to 
provide a broad description of the collateral; as long as the assets are described ‘in a 
sufficiently precise manner’, it will not be necessary to attach a list identifying the assets 
concerned in greater detail. The current view of the Dutch Supreme Court concerning the 
degree of description for goods, described in a ‘sufficiently precise manner’ is that the 
amount of information in the deed must be sufficient to determine, which specific assets 
have been actually pledged even in hindsight.56 

 
Given that secured lenders want as much assets as possible to be included in this 
description – think in this respect mainly of after-acquired property – one might consider 
that the boundaries of this doctrine are pushed. However, with regard to movable assets, 
a description like ‘all movable assets the debtor owns or will acquire in the future’ is 
considered to be sufficient. I reiterate that a lender may be interested in keeping a list with 
an enumeration of the collateral to gain an impression of what assets are owned by the 
debtor, but this is not necessary for the creation as such.  

 
The previous requirement should not be confused with the requirement of ‘identifiability’ 
that applies to the claims for which security is created (hereafter ‘secured liabilities’). The 
secured liabilities must be ‘sufficiently identifiable’ on the basis of Art. 3:231(2) BW. The 
deed of pledge customarily contains either a concrete description of the secured liabilities, 
or a broader reference to such liabilities and the legal relationship from which they will or 
may arise. Given that a broad description of this kind will be sufficient, the requirement 
of identifiability in this context is easily met. 

                                                                                                                                        
 
 
 
 
 
 
forgery (see Art. 225 of the Dutch Criminal Code, in Dutch: Wetboek van Strafrecht, hereafter ‘Sr.’) or fraud 
(Art. 326 Sr.). Asser/Van Mierlo & Van Velten 3-VI* 2010/170. 
54 Snijders & Rank-Berenschot 2012, no. 553, Parliamentary History Book 3. p. 766, Asser/Van Mierlo & 
Van Velten 3-VI* 2010/129 and Pitlo/Reehuis-Heisterkamp 2012, no. 783. 
55 Art. 3:84(2) BW and Art. 3:98 BW. Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/179. 
56 This is established in a series of cases, see e.g. HR 14 October 1994, NJ 1995, 447 
(Rivierenland/Gispen). 
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2.2.3.2. Filing the private deed; authority to file and costs of filing 
Parties are required to register their private deed with the tax officer in Rotterdam.57 
Given that Dutch judges are quite generous when it comes to the ‘sufficient’ description 
of the collateral, the deed consists mostly of no more than a few pages. The deed can be 
offered to a tax officer in person or by mail; electronic filing has not yet been 
introduced.58 

 
If the deed is offered in person, this can be done only on working days between 9 a.m. 
and 3 p.m. If the deed is offered after 5 PM, it is considered to have been offered on the 
next working day. If the deed is offered by mail, the day of delivery is regarded as the day 
of registration.59 In 2001, the Supreme Court decided that a faxed copy of the original 
deed is also sufficient to establish the non-possessory pledge, but this is fairly 
uncommon.60 In practice, lenders – or lawyers acting on their behalf – normally send a 
clerk to the tax authority, who offers the documents to a tax officer. 

 
Registration entails that the tax officer enters a certain amount of information in its 
computer (the details on the type of information will be discussed in the next subsection). 
In addition, it entails that the tax officer provides the filer with a declaration containing 
most of these information elements (often called ‘relaas van registratie’).61 For the 
purposes of this subsection it is sufficient to note that this declaration mentions the type 
of the deed, the name of the party that had submitted the document for registration and 
the date at which the deed is offered for registration. An example of such a declaration:  

                                            
57 This follows from Art. 1(2)(b) of the Registratiewet 1970 (‘Registratiewet’) in conjunction with Art. 4 of the 
Uitvoeringsbeschikking Registratiewet 1970  (‘Uitvoeringsbeschikking’) and the change in statute that became 
effective January 1, 2013. Before January 1, 2013 parties were allowed to register private deeds at a tax 
office of their own choice, but for budgetary reasons this function has now been concentrated at the tax office 
in Rotterdam only. See 
<www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/standaard_functies/prive/contact/andere_on
derwerpen/registratie_van_onderhandse_akten/belastingkantoor_dat_akten_registreert> (last visited 
February 5, 2014). 
58 See 
<www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/standaard_functies/prive/contact/andere_on
der werpen/registratie_van_onderhandse_akten/hoe_biedt_u_een_akte_aan_voor_registratie> (last 
visited February 5, 2014). 
59 Ibidem. 
60 HR 29 June 2001, NJ 2001, 662 (Meijs q.q./Bank of Tokyo-Mitsubishi). From this case it also follows 
that the pledge can be declared invalid if, at a later stage, the copy is found not to be identical to the 
original private deed of pledge. Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/166 and Struycken 2009, 
p. 137 and Kaptein 2012, p. 141, footnote 22. 
61 See Schuttevâer & Bongard 1993, p. 205. 
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derwerpen/registratie_van_onderhandse_akten/belastingkantoor_dat_akten_registreert> (last visited 
February 5, 2014). 
58 See 
<www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/standaard_functies/prive/contact/andere_on
der werpen/registratie_van_onderhandse_akten/hoe_biedt_u_een_akte_aan_voor_registratie> (last 
visited February 5, 2014). 
59 Ibidem. 
60 HR 29 June 2001, NJ 2001, 662 (Meijs q.q./Bank of Tokyo-Mitsubishi). From this case it also follows 
that the pledge can be declared invalid if, at a later stage, the copy is found not to be identical to the 
original private deed of pledge. Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/166 and Struycken 2009, 
p. 137 and Kaptein 2012, p. 141, footnote 22. 
61 See Schuttevâer & Bongard 1993, p. 205. 
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In addition to the declaration, registration involves affixing a label with a unique number, 
the date of registration and the signature (or its initials) of the tax officer to the last page 
of the deed. An example: 
 

   
 
The signature (or its initials) of the tax officer, as exemplified above, is placed not only on 
the label itself, but at the bottom of every page. If the deed is offered in person, it is not 
possible to wait for the label at the time of issue; a receipt will be issued and the official 
proof will be sent a few weeks thereafter.62 It is common practice that the parties, for 
want of a better system, rely on this receipt until the official proof arrives.63  

Which of the two parties may file the private deed is not clear from either the 
Registratiewet or the Uitvoeringsbeschikking, nor can it be derived from the BW itself. In the 
legal literature64 and in practice, each of the parties is considered to be entitled to do so. 
Since January 1, 2008 registration of the private deed is free of charge. Register searches 
are free as well (although it should incidentally be noted that the search options are, as 
will be explained in the next subsection, very limited anyway).65, 66 
 

2.2.3.3. Organization of the tax office’ database; possibilities to search  
As mentioned in the previous subsection, it is not the deed itself that is filed. After (a 
copy or a fax of) the deed has been received, the tax officer will only enter key data 
concerning the deed into the computer files of the tax authority.67 These key data (the so-

                                            
62<www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/standaard_functies/prive/contact/andere_o
nderwerpen/registratie_van_onderhandse_akten/wat_gebeurt_er_na_registratie> (last visited February 5, 
2014). 
63 Cf. Struycken 2009, p. 127. The receipt normally takes the form of a stamp on the accompanying letter 
that the pledgee offered together with the deed. 
64 See e.g. Struycken 2009, p. 127. 
65 Formerly, registration and inspection cost € 3 for every deed. See Schuttevâer & Bongard 1993, p. 206. 
66 On top of that, of course, the costs of preparing the deed should be accounted for. This comes down to 
a few billable hours of a lawyer. Sophisticated parties, such as banks, however, prepare such deeds 
themselves. 
67 In the Uitvoeringsbeschikking these files are referred to by ‘Registration numbers’: the private deeds that 
are registered directly at the tax authority have to be filed under Registration no. 4; the authentic deeds, 
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called ‘libellé van registratie’68) are: a serial number that is consecutive in each part (of the 
register), the type of the deed,69 the name, initials and place of residence of at least one of 
the two contract parties, the total number of copies of the deed that are offered, the total 
number of pages comprising the deed, and the total number of alterations70 made in the 
deed.71 Finally, special mention must be made if the deed has not been signed by the 
persons referred to in the deed.72 After the tax officer has completed the data processing 
– which in practice takes about two weeks – the (copy or fax of the) document receives 
the label and is returned to the party that had submitted the document (in practice most 
often, the secured lender). 

In accordance with the aim of providing date certainty – i.e. not substantive73 
publicity –tax officers are subject to a strict duty of confidentiality as regards the (content 
of the) documents they receive. The information may be disclosed only to a very limited 
group of persons; in a nutshell, the parties to a deed, their heirs or their successors in 
title.74, 75 

                                                                                                                                        
 
 
 
 
 
 
filed by the notaries themselves, have to be filed under Registration no. 3. See Art. 8, 11 and 12 of the 
Uitvoeringsbeschikking. 
68 See Schuttevâer & Bongard 1993, p. 204. 
69 Before January 1, 2013 other types of deeds could also be filed with the tax authorities also to provide 
them with date certainty, such as lease contracts. When the Registratiewet was amended effective January 
1, 2013, this possibility was abolished since the legislator no longer saw any added value in such 
option. See subsection 2.4 of the Explanatory Memorandum (33 406, nr. 3, 2012-2013) to the Amendment of 
the ‘Registratiewet’. 
70 An alteration is an addition, change or deletion of the text, to which reference is made in the margin or 
at the end of the text. 
71 See Arts. 11 and 12 of the Uitvoeringsbeschikking. See also Struycken 2009, p. 130 and 
<www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/standaard_functies/prive/contact/andere_on
derwerpen/registratie_van_onderhandse_akten/welke_gegevens_registreert_de_belastingdienst/> (last 
visited February 5, 2014). 
72 This follows from Article 14 of the Uitvoeringsbeschikking. 
73 I reiterate that this is information on the question i) who holds an interest, ii) in what asset and iii) in 
what capacity. See supra Chapter 2, subsection 4.1. 
74 See 
<www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/standaard_functies/prive/contact/andere_ 
onderwerpen/registratie_van_onderhandse_akten/wie_mogen_geregistreerde_gegevens_inzien> (last 
visited February 5, 2014). From inquiries made to the tax office it follows that a subsequent pledgee does 
not qualify as a ‘successors in title’. 
75 In addition to the parties to a deed, their heirs or their successors in title, the public official who drew 
up the deed or offered it for registration, his deputy or his successor will upon request, in the matter of 
the deed, be granted leave to inspect the registers of registration, or be provided with an extract from 
those registers. See Art. 10(1),(2) and (4) of the Registratiewet. Cf. Struycken 2009, p. 130. 
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In practice, requests of this kind are very rare. It was found, on inquiry, that if anyone 
telephones at all, it is at most to ask ‘if anything is known on that date’ or ‘under that 
name’. The person who wants to know this must, however, inform the unit where the 
registration took place, often in writing, who he is (after all, it must be possible to 
ascertain whether that person is actually entitled to know). In practice, it turns out to be 
at most a bankruptcy trustee, who occasionally wants to verify whether a pledge was 
indeed created on a certain date. Although the Ministry has no official policy line on this, 
the bankruptcy trustee is usually assumed to be acting on behalf of the bankrupt debtor 
(as its legal representative), so providing an answer to such a request is not a problem 
(Art. 10(1) Registratiewet). Provision of this information therefore does not require 
authorization pursuant to Art. 10(3) Registratiewet. 

 
It follows from the above that prospective pledgees and unsecured creditors have no 
possibility to inspect the registers. Even if they were accorded this access, it would be of 
no benefit to them anyway. After all, if this category would search for a deed of pledge, 
only the name, initials and place of residence of at least one of the two parties involved in 
drawing up the deed, the date of registration and the number of pages of the deed would 
have been entered in the files of the tax authority. Furthermore, a copy of the deed is not 
included in the files either.76 Hence, no intrinsic information is available; what has been 
pledged and in favor of whom can barely be deduced from this information. 
 

2.2.3.4. Time of creation; periodic filing update 
Since neither the provisions of the Registratiewet nor those of the BW clarify as to which 
moment is decisive to determine the moment of creation of the right of pledge, the 
Supreme Court had to decide on this matter. In 1994, the Supreme Court decided that the 
moment that the deed is offered to the public servant of the tax authority is decisive (even 
if the deeds are stamped with the fixed date and entered in the register at a later time).77, 78 
Yet this method of filing only fixes the date, not the hour or minute on which the right of 
pledge is created. Therefore, when two pledges have been created on one day in the same 

                                            
76<www.belastingdienst.nl/wps/wcm/connect/bldcontentnl/standaard_functies/prive/contact/andere_o
nderwerpen/registratie_van_onderhandse_akten/wat_gebeurt_er_na_registratie> (last visited February 5, 
2014). Cf. Struycken 2009, p. 130. 
77 HR 14 October 1994, NJ 1995, 447 (Rivierenland/Gispen). This outcome is not very surprising: the 
person who offers the deed should be responsible and thus in control with regard to the moment of 
creation. It would cause a great deal of legal uncertainty if this moment depended on the speed with which 
the public servant did his job. This was also the line of reasoning of the Dutch Supreme Court. 
Furthermore, the Dutch Supreme Court referred to the rules applicable with regard to immovable goods 
(in Dutch called ‘registergoederen’), whose transfer or encumbrance has to be filed in the public register 
(see Art. 3:19(2) BW): in this case, the date that the deed is offered to the register is also considered to be 
the moment of creation. Cf. Struycken 2009, p. 128 and p. 136 and Asser/Van Mierlo & Van Velten 3-VI* 
2010/168. 
78 In case law, the question arose whether registration in the context of creating a non-possessory pledge 
by private deed can be replaced by drawing up a notarial deed of deposit of a private deed. The Dutch 
Supreme Court answered this question in the negative in its judgment of 19 November 2004, NJ 2006, 
215 (Bannenberg/Rosenberg Polak q.q.). 
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collateral by means of a registered private deed, the two rights are considered to have the 
same ranking.79 

The registration of just one deed (with a generic description of the collateral) is 
sufficient to establish a non-possessory pledge with regard to existing and after-acquired 
property in tangible assets. There are no provisions in the Registratiewet or the 
Uitvoeringsbeschikking that make it compulsory to update the filing periodically. This is 
simply because the purpose of filing is to provide the deed with date certainty, not to 
create the possibility for third parties to review that deed. 

 
2.2.4. Non-possessory pledge (II): drawing up a notarial deed  
2.2.4.1. Drawing up the deed  
If parties choose to have a notary draw up the deed, the deed is not a private deed, but a 
so-called ‘notarial deed’.80 

One advantage of choosing to have a notarial deed drawn up is that, on the basis 
of this type of deed, the bailiff can directly claim the collateral from the pledgor in case of 
default, without the need to go to court.81 In practice, however, most pledges are 
accomplished by drawing up private deeds, because the costs of the notarial deed are 
much higher than those of the private deed. From inquires made, the costs of drawing up 
a notarial deed vary from €400 to €1500. 

A notarial deed is drawn up by a private party who exercises a public function: the 
notary.82 The notary is required to state the names, the place of residence and the type of 
entity of the legal persons that are party to the deed,83 and also the place and the time 
(including the year, the month and the day) on which the deed was executed.84 In 
addition, the notary must sign the deed and state the time of its signature.85 This is the 
same information required for private deeds as discussed in the previous subsection, but 
the information entered must also include the serial number under which the deed is 
recorded in the notary’s register (repertorium),86 the name and practice location of the 
notary and the number of documents (annexes) attached by means of the notary's official 

                                            
79 Asser/Van Mierlo & Van Velten 3-VI* 2010/128. This is different if parties make use of a notarial 
deed, see subsection 2.2.3. 
80 Unlike private deeds, notarial deeds provide all parties with conclusive evidence of what the notary, 
within his competence, has declared regarding his observations and actions. See Art. 157 Rv. 
81 See Art. 496 Rv. Cf. Van den Bosch et al. 2008, p. 18 and Kaptein 2012, p. 140. 
82 See Art. 156(2) Rv. 
83 See Art. 40(1) of the Wet op het Notarisambt (Notaries Act). 
84 See Art. 40(2), preamble and under c of the Wet op het Notarisambt. If the deed lacks these details, it is 
invalid; see Art. 40(4) Wet op het Notarisambt. 
85 Art. 40(3) Wet op het Notarisambt. Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/166. 
86 In this register (repertorium), the notary records the (time and place of all) deeds that he draws up (Art. 
7(1) Registratiewet). Pursuant to Art. 7(2) Registratiewet, this register must be submitted to the inspector for 
verification within 10 days of the end of each year, by the notary or his deputy or successor. Cf. Struycken 
2009, p. 130. 
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79 Asser/Van Mierlo & Van Velten 3-VI* 2010/128. This is different if parties make use of a notarial 
deed, see subsection 2.2.3. 
80 Unlike private deeds, notarial deeds provide all parties with conclusive evidence of what the notary, 
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seal, if any.87  In addition, in congruence with the requirements for a private deed, the 
notarial deed must contain a declaration from the debtor stating that it is entitled to grant 
a security interest in the collateral at stake to the secured lender, and furthermore that it 
has not granted other limited rights in the collateral at an earlier time. If the debtor 
nonetheless has done so, it is required to declare to what extent and to whom such 
limited rights have been granted.88 As mentioned above, if the deed lacks this declaration 
this has no influence on the validity of the creation of the security right, but the debtor 
can be liable to prosecution for forgery (see Art. 227 Sr.) or fraud (Art. 326 Sr.) if it makes 
false statements in the deed.89 

 

2.2.4.2. Filing the notarial deed; authority to file 
Notarial deeds are filed not by the parties themselves, but by the notary. Since January 1, 
2013 the Registratiewet prescribes that the notary must file notarial deeds with the Royal 
Netherlands Notarial Organization (in Dutch: Koninklijke Notariële Beroepsorganisatie; ‘KNB’).90 
Filing of notarial deeds has to take place within 10 days of drawing up the deed, in an 
electronic register held by the KNB (repertorium).91 The KNB has the duty to send an 
electronic copy of every notarial deed to the tax authority.92 
 

Before this amendment of statute, the notary registered the notarial deeds directly with 
the tax authorities. As a result, each year approximately 1.5 million private and notarial 
deeds were registered with the Dutch tax authority.93 These deeds were copied and filed 
manually, a task that occupied 120 government officials per day. Although only a small 
proportion of these deeds actually related to tax matters, the handling costs for the tax 
authority – and hence for the Dutch government – amounted to approximately $ 8 
million per year. In an attempt to reduce costs, the Dutch government decided that as 
of January 1, 2014 notarial deeds of pledge could no longer be registered with the tax 
authority, but instead by the KNB. As a result, registration takes place closer to the 
source, and it has eliminated the present postal transfer of documents between the 
notaries and the tax offices.94 

                                            
87 See Art. 40 Wet op het Notarisambt and Art. 11 Uitvoeringsbeschikking. Cf. Struycken 2009, p. 130. 
88 See supra footnote 52. 
89 Asser/Van Mierlo & Van Velten 3-VI* 2010/170. 
90 See Art. 3(2) Registratiewet and section 3 of the Explanatory Memorandum (33 406, nr. 3, 2012-2013) to 
the Amendment of the ‘Registratiewet’. This amendment will not take effect until January 1, 2014, but the 
tax authorities have already started to implement it in practice. 
91 See Art. 3(1)-(2) and Art. 7(1) of the Registratiewet. Pursuant to Art. 4 under a) of the 
Uitvoeringsbeschikking, the deed is registered with the inspector in whose area the practice location of the 
notary lies. See also Struycken 2009, p. 129. 
92 Art. 7a(1) of the Registratiewet. 
93 Before the amendment of statute of January 1, 2013 other types of writings could also be filed with the 
tax authority to provide for date certainty, such as lease contracts, security agreements or simple letters 
etc. Only some of these categories relate to tax matters. Letter from the State Secretary of Finance to the 
Lower House of the Dutch Parliament, 2011-2012, 31 066, No. 117, p. 2. Hence, this amount of 1.5. 
million deeds did not consist of deeds of pledge only. 
94 See subsection 2.3 and section 3 of the Explanatory Memorandum (33 406, nr. 3, 2012-2013) to the 
Amendment of the ‘Registratiewet’. There have been calls before for electronic registration; see for 
example Kaptein 2012, p. 145. 
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Filing the deed, however, is not a constitutive requirement for establishing the right of 
pledge: the date and time when the deed is executed is deemed to determine when the 
right of pledge comes into existence (see subsection 2.2.3.1.).  
 

2.2.4.3. Organization of the tax office’ database; abilities to search 
For the purposes of implementation of the above-mentioned changes in law, the KNB 
has set up a central deeds administration system which serves to keep an electronic 
register (repertorium) of any and all notarial deeds that are executed.95 The KNB as 
keeper of the register does not have access to substantive information contained in the 
deeds that are registered.96 The tax authorities will gain such access only to the extent 
required to perform their supervisory function.  The searching possibilities for third 
parties are similar to those mentioned under the filing of private deeds: i.e. practically non-
existent (see supra subsection 2.2.3.3).  

 
2.2.4.4. Time of creation; periodic update of filing 
The time when the deed is executed is deemed the time when the right of pledge comes 
into existence. The ranking between competing rights of pledge is to be established by 
comparing the dates and times stated in the notarial deeds. When the deeds are drawn up 
on the same day, the time of drawing up the deed is considered to be decisive.97 
 
2.2.5. Retention of title 
An important instrument for selling trade creditors to secure payment of the purchase 
price of the assets they sell to their debtors is the retention of title clause.98 One of the 
primary consequences of stipulating a retention of title clause is that the debtor, will not 
become the owner of the assets. Most typically, selling trade creditors adopt such a clause 
in (the general conditions of) their contracts of sale; it makes the transfer of title to the 
buyer conditional upon the payment of the purchase price. In legal terms, the retention of 
title clause is a species of transfer under condition precedent.99 It has its basis in Art. 
3:92(1) BW: 
 

“Where a contract is intended to reserve to one party the ownership of a thing over which the other 
party is given control, until an obligation owed by the latter has been performed, the former is 

                                            
95 See subsection 5 of the Explanatory Memorandum (33 406, nr. 3, 2012-2013) to the Amendment of the 
‘Registratiewet’. 
96 See subsection 2.2 of the Explanatory Memorandum (33 406, nr. 3, 2012-2013) to the Amendment of the 
‘Registratiewet’. 
97 Asser/Van Mierlo & Van Velten 3-VI* 2010/166. 
98 For a study of international retention of title clauses, with a focus on Dutch, French and German 
private international law, see Rutgers 1999. 
99 Asser/Van Mierlo & Van Velten 3-VI* 2010/522. 
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seal, if any.87  In addition, in congruence with the requirements for a private deed, the 
notarial deed must contain a declaration from the debtor stating that it is entitled to grant 
a security interest in the collateral at stake to the secured lender, and furthermore that it 
has not granted other limited rights in the collateral at an earlier time. If the debtor 
nonetheless has done so, it is required to declare to what extent and to whom such 
limited rights have been granted.88 As mentioned above, if the deed lacks this declaration 
this has no influence on the validity of the creation of the security right, but the debtor 
can be liable to prosecution for forgery (see Art. 227 Sr.) or fraud (Art. 326 Sr.) if it makes 
false statements in the deed.89 

 

2.2.4.2. Filing the notarial deed; authority to file 
Notarial deeds are filed not by the parties themselves, but by the notary. Since January 1, 
2013 the Registratiewet prescribes that the notary must file notarial deeds with the Royal 
Netherlands Notarial Organization (in Dutch: Koninklijke Notariële Beroepsorganisatie; ‘KNB’).90 
Filing of notarial deeds has to take place within 10 days of drawing up the deed, in an 
electronic register held by the KNB (repertorium).91 The KNB has the duty to send an 
electronic copy of every notarial deed to the tax authority.92 
 

Before this amendment of statute, the notary registered the notarial deeds directly with 
the tax authorities. As a result, each year approximately 1.5 million private and notarial 
deeds were registered with the Dutch tax authority.93 These deeds were copied and filed 
manually, a task that occupied 120 government officials per day. Although only a small 
proportion of these deeds actually related to tax matters, the handling costs for the tax 
authority – and hence for the Dutch government – amounted to approximately $ 8 
million per year. In an attempt to reduce costs, the Dutch government decided that as 
of January 1, 2014 notarial deeds of pledge could no longer be registered with the tax 
authority, but instead by the KNB. As a result, registration takes place closer to the 
source, and it has eliminated the present postal transfer of documents between the 
notaries and the tax offices.94 

                                            
87 See Art. 40 Wet op het Notarisambt and Art. 11 Uitvoeringsbeschikking. Cf. Struycken 2009, p. 130. 
88 See supra footnote 52. 
89 Asser/Van Mierlo & Van Velten 3-VI* 2010/170. 
90 See Art. 3(2) Registratiewet and section 3 of the Explanatory Memorandum (33 406, nr. 3, 2012-2013) to 
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presumed to obligate himself to transfer the thing to the latter under a condition precedent of 
performance of that obligation.” 

 
Although the existence of a retention of title clause can usually be derived from the 
wording in the agreement, there are no specific requirements as to the wording of an 
effective retention of title clause: if the agreement has the purpose of retaining ownership 
of the assets that are physically transferred to the debtor (i.e. the buyer), there is a 
statutory presumption that retention of title has been created.100 In order to successfully 
retain ownership of the assets, it is sufficient to make a contractual provision to that 
effect101 and to give the debtor physical power over the asset (in Dutch this is called 
‘machtsverschaffing’). Furthermore, there are no other formalities that have to be 
fulfilled, such as a label with a fixed date or some other form of registration. Since a 
retention of title clause is a species of transfer under condition precedent, the seller 
remains the owner until the condition precedent – payment of the purchase price – is 
fulfilled; and, conversely, the debtor will not become the owner until the condition is 
fulfilled.102 A retention of title clause, however, is valid only as far as it secures so-called 
‘supplier’s credit’. This means that it may only secure the purchase price; other claims may 
be secured if, and to the extent that, they are related to the purchase price.103 If the 
retention of title clause is formulated so as to cover other claims as well, the clause is only 
void with regard to the part that attempts to include more claims than is permitted. Since 
many types of assets are used to manufacture products and semi-finished products, this 
can, and mostly will, result in a loss of identity of the assets. The assets will, in other 
words, transform into other assets. When this occurs, the selling trade creditor will not 
manage to retain ownership in the assets, as the debtor becomes the owner of the new 
assets by means of accession, conversion or commingling.104 In Dutch law, it is not 

                                            
100 See also, Pitlo/Reehuis-Heisterkamp 2012, no. 963. 
101 Retention of title clauses are commonly part of the seller's general conditions of sale. 
102 This ensues from Art. 3:84(4) BW, which provides: “Where delivery is made in the performance of a conditional 
obligation, the right so acquired is subject to the same condition as the obligation.” 
103 This follows from Art. 3:92(2) BW: “Reservation of title may be validly stipulated only with respect to claims for the 
counter-obligation for things delivered or to be delivered by the debtor to the acquirer pursuant to a contract, or for work 
performed or to be performed pursuant to such a contract, for the benefit of the acquirer, as well as with respect to claims for 
failure to perform such contracts. To the extent that a condition is null and void on this basis, it is held to be unwritten.” 
The underlying idea of this rule is that a supplier of assets should not be given preference in relation to 
other creditors solely on the ground that the supplier could retain title in the assets sold. See Parliamentary 
History, Book 3, p. 388 and p. 1240. Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 967. 
104 Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/539, Pitlo/Reehuis-Heisterkamp 2012, no. 967 and 
Bartels 2012, pp. 27-33. In the context of this study, it would be going too far to elaborate on the 
technical details of accession, commingling and conversion. Only necessary elements relating to these 
doctrines will be discussed where relevant. Detailed information on this topic can be found in e.g. 
Pitlo/Reehuis-Heisterkamp 2012, no. 509 et seq. and 967, Asser/Van Mierlo & Van Velten 3-VI* 
2010/539 and Salomons 2011a. 
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possible to stipulate a clause with the purpose of extending the retention of title to the 
newly created assets.105 
 
2.2.6. The right of reclamation 
In addition to the possibility of stipulating a retention of title clause, suppliers of assets 
have a statutory ‘right of reclamation’ (in Dutch: ‘reclamerecht’). Hence, unlike the 
retention of title, the right of reclamation has its basis directly in statute (Art. 7:39 BW).106 
The right of reclamation gives the supplier who remains unpaid, after invoking this right, 
the right to reclaim the assets sold as its property (in Dutch, this right is said to have 
‘proprietary effect’).107 In a nutshell, the right of reclamation applies only when the 
following five requirements are met. First, the movable assets must have been delivered 
to the debtor. Second, the purchase price must have remained unpaid, as a result of which 
the seller is entitled to terminate the contract.108 Third, the right of reclamation must be 
invoked by means of a written declaration by the seller directed to the debtor. Fourth, the 
right of reclamation can only be exercised to the extent that the assets delivered are in the 
same state as they were when delivered.109 Finally, the right of reclamation will lapse upon 
the expiry of six weeks after payment of the purchase price has become due and sixty 
days from the day on which the goods were deposited with the debtor or a person 
designated to act on its behalf.110 
 

2.3. Remedies of secured lenders and trade creditors in case of default 
2.3.1. Remedies of secured lenders 
Upon the occurrence of a payment default, the secured lender becomes entitled to 
enforce the pledge by a sale of the secured asset111 and to recover from the proceeds the 
secured liabilities, which include principal, interest and costs.112 The lender is entitled to 

                                            
105 Furthermore, the rules on accession, commingling and conversion as set out in Art. 3:4 BW and Art. 
5:14-16 BW are rules of imperative law, which means that they cannot be set aside by a contract. 
106 Art. 7:39 BW: “The seller of a movable thing, other than registered property, which has been delivered to the buyer can 
reclaim the thing by a written declaration addressed to the buyer, if the price was not paid and if, in connection therewith, the 
requirements to set aside the contract as referred to in Article 265 of Book 6 have been met. This declaration sets aside and 
terminates the right of the buyer or his successor; Articles 271, 273, 275 and 276 of Book 6 apply, mutatis mutandis.”  
107 Asser/Van Mierlo & Van Velten 3-VI* 2010/184. 
108 In applying this test, the requirements of Art. 6:265 BW must be fulfilled. Briefly put, this means that 
the party must have failed in the performance of one of its obligations (unless the failure, given its special 
nature or minor significance, does not justify the setting aside of the contract and the consequences 
following therefrom). 
109 See Art. 7:41 BW: “The right of reclamation may be exercised to the extent that the thing delivered is still in the same 
condition as it was when delivered.” 
110 Art. 7:44 BW: “The seller’s right described in Article 39 shall lapse on the expiry of six weeks since payment of the 
purchase price became due and sixty days from the day on which the thing was deposited with the buyer or with someone on 
his behalf.” See also Pitlo/Reehuis-Heisterkamp 2012, no. 961. 
111 See Arts. 3:248-3:251 BW. 
112 See Art. 3:248 BW: “Where the obligor is in default of performing that for which the pledge serves as security, the 
pledgee is entitled to sell the pledged property and to have recourse against the proceeds for what is owed to him.” If there are 
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sell the collateral without authorization by the court (in Dutch it is therefore referred to as 
‘het recht van parate executie’, meaning ‘the right to summary execution’). The sale has to 
take place by public auction ‘according to local custom and upon the usual conditions’.113 
Depending on the nature of the secured asset, an enforced sale may also take the form of 
a private sale with consent of either the pledgor or the court.114 Secured lenders (i.e. 
pledgees) have the same right in the event of the debtor’s insolvency; in that case, this 
right is referred to as ‘separatistpositie’, meaning ‘the right to enforce without the need to 
first obtain a money judgment from a court’.115 
 

When a secured lender enforces the pledge by a sale of the secured asset, it does not 
become the owner of the assets. The debtor’s right of ownership is transferred to the 
buyer, and the secured lender, in its capacity of pledgee, may recover from the sale 
proceeds. Any surplus has to be returned to the debtor. Secured lenders may not 
appropriate the collateral, unless with court permission.116 

  A right of pledge can only be exercised with regard to the collateral as a whole. It is 
impossible for the pledgor to claim a partial release of the collateral if just a portion of the 
claim remains unpaid. In fact the reverse applies: if just part of the claim remains unpaid, 
the entire collateral can be foreclosed on.117, 118 

                                                                                                                                        
 
 
 
 
 
 
a number of pledgees, every pledgee has the right to sell the collateral. However, if a lower ranking 
pledgee (a ‘junior pledgee’) decides to sell the collateral, it can only do so subject to pledges with a higher 
ranking (‘senior pledgees’); see Art. 3:248(3) BW. Therefore, in practice, it is usually the senior pledgee 
who sells the collateral. Inversely, if a senior pledgee decides to sell the collateral, the junior rights of 
pledge terminate, but the senior pledgee must account for the proceeds in accordance with the priority 
rules that will be explained in subsection 2.4 (see Art. 3:253(1) BW). Cf. Pitlo/Reehuis-Heisterkamp 2012, 
no. 790a. 
113 Art. 3:250(1) BW. In practice, the sale always takes place under the supervision of either a civil law 
notary or a bailiff. 
114 For more information on the requirements for this execution sale, see e.g. Asser/Van Mierlo & Van 
Velten 3-VI* 2010/156, 104 and 135-138, Snijders & Rank-Berenschot 2012, nos. 514-517 and 
Pitlo/Reehuis-Heisterkamp 2012, nos. 790-794. 
115 Art. 57 of the Bankruptcy Act (in Dutch: Faillissementswet, abbreviated and hereafter ‘Fw’): “Pledgees and 
mortgagees may exercise their rights as if there was no bankruptcy.” (translated). The pledgee must exercise its 
power within a reasonable time limit, to be set by the bankruptcy trustee; this restriction can be found in 
Art. 58(1) Fw. Another restriction follows from Art. 63a Fw, which provides that the bankruptcy judge 
can suspend the pledgee’s exercise of its power for two months, with the possibility of extension for 
another two months. See also Asser/Van Mierlo & Van Velten 3-VI* 2010/ 93, 97 and 104. 
116 This is prohibited by Art. 3:235 BW: “Any stipulation whereby the pledgee or the mortgagee is given the power to 
appropriate the secured property is null and void.” See also Asser/Van Mierlo & Van Velten 3-VI* 2010/63. 
117 See Art. 3:230 BW: “A right of pledge or mortgage is indivisible even if the obligation it secured has two or more 
obligees or obligors and the obligation is divided amongst them.” If a lender decides to do this, it obviously has to 
return the surplus to the debtor. See also Asser/Van Mierlo & Van Velten 3-VI* 2010/56. 
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Defaults119 other than with respect to payment, such as financial covenant breaches,120 
may give the lender the right to invoke contractual remedies under the so-called finance 
agreement, but do not warrant enforcement action under the security document in the sense of 
execution of the security. Defaults that are not remedied in due time, or are not capable 
of remedy, may justify the lender in terminating and accelerating the loan, on the basis of 
either the provisions in the finance agreement or statutory remedies in contract law. The 
effect of acceleration is that the agreed payment date is brought forward and whatever 
payment might be outstanding needs to be paid immediately. Failure to do so results in a 
payment default and entitles the secured lender to enforce the security by a sale of the 
secured asset (after all). 

In addition to the grounds of default as formulated in the loan documents, secured 
lenders have a few statutory remedies available to them in their capacity of pledgee, i.e. 
based on statute. For example, if the lender that is secured by a non-possessory pledge has 
reason to believe that the debtor will no longer be able to meet its obligations under the 
finance agreement, the secured lender may demand the surrender of possession of the 
asset that is subject to the non-possessory pledge, in order to promote it to a possessory 
pledge.121  
 

Possessory secured lenders have the right to retain possession of the assets until the 
amount due (including interest and costs) has been paid off. In the meantime, they (or the 

                                                                                                                                        
 
 
 
 
 
 
118 If, in certain specific circumstances, the collateral reduces in value, e.g. as a result of fire, the pledgees 
obtains by statute a right of pledge on all claims that the pledgor is entitled to as compensation for the 
reduced value of the good at stake. This occurs automatically and has its basis directly in the law, see Art. 
3:229 BW. See also Asser/Van Mierlo & Van Velten 3-VI* 2010/58-61. 
119 ‘Default’ will mostly refer to the debtor’s duty to pay the secured claim, but can also express 
shortcomings that consist of other duties, such as the debtor’s duty to take good care of the collateral or 
the duty to not transfer the assets to third parties.  These duties may be contractual in nature or may 
follow from statute. See also Pitlo/Reehuis-Heisterkamp 2012, no. 786. 
120 A ‘financial covenant breach’ refers to a debtor’s breach of promises made to its lender concerning the 
debtor’s financial stability standing as reflected in e.g. its balance sheet or in terms of certain ratios, such as 
debt to equity or interest rate cover. 
121 See Art. 3:237(3) BW: “Where the pledgor or the obligor fails to perform his obligations as regards the pledgee, or gives 
him good cause for concern that there will be such a failure, the pledgee is entitled to demand that the thing or the paper to 
bearer be brought under his control or that of a third person. (…).” When a non-possessory pledge is created by a 
private deed – rather than a notarial deed – the secured lender needs permission of the court in order to 
take possession of the assets in order to sell the collateral. See Art. 496 Rv. 
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sell the collateral without authorization by the court (in Dutch it is therefore referred to as 
‘het recht van parate executie’, meaning ‘the right to summary execution’). The sale has to 
take place by public auction ‘according to local custom and upon the usual conditions’.113 
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right is referred to as ‘separatistpositie’, meaning ‘the right to enforce without the need to 
first obtain a money judgment from a court’.115 
 

When a secured lender enforces the pledge by a sale of the secured asset, it does not 
become the owner of the assets. The debtor’s right of ownership is transferred to the 
buyer, and the secured lender, in its capacity of pledgee, may recover from the sale 
proceeds. Any surplus has to be returned to the debtor. Secured lenders may not 
appropriate the collateral, unless with court permission.116 

  A right of pledge can only be exercised with regard to the collateral as a whole. It is 
impossible for the pledgor to claim a partial release of the collateral if just a portion of the 
claim remains unpaid. In fact the reverse applies: if just part of the claim remains unpaid, 
the entire collateral can be foreclosed on.117, 118 

                                                                                                                                        
 
 
 
 
 
 
a number of pledgees, every pledgee has the right to sell the collateral. However, if a lower ranking 
pledgee (a ‘junior pledgee’) decides to sell the collateral, it can only do so subject to pledges with a higher 
ranking (‘senior pledgees’); see Art. 3:248(3) BW. Therefore, in practice, it is usually the senior pledgee 
who sells the collateral. Inversely, if a senior pledgee decides to sell the collateral, the junior rights of 
pledge terminate, but the senior pledgee must account for the proceeds in accordance with the priority 
rules that will be explained in subsection 2.4 (see Art. 3:253(1) BW). Cf. Pitlo/Reehuis-Heisterkamp 2012, 
no. 790a. 
113 Art. 3:250(1) BW. In practice, the sale always takes place under the supervision of either a civil law 
notary or a bailiff. 
114 For more information on the requirements for this execution sale, see e.g. Asser/Van Mierlo & Van 
Velten 3-VI* 2010/156, 104 and 135-138, Snijders & Rank-Berenschot 2012, nos. 514-517 and 
Pitlo/Reehuis-Heisterkamp 2012, nos. 790-794. 
115 Art. 57 of the Bankruptcy Act (in Dutch: Faillissementswet, abbreviated and hereafter ‘Fw’): “Pledgees and 
mortgagees may exercise their rights as if there was no bankruptcy.” (translated). The pledgee must exercise its 
power within a reasonable time limit, to be set by the bankruptcy trustee; this restriction can be found in 
Art. 58(1) Fw. Another restriction follows from Art. 63a Fw, which provides that the bankruptcy judge 
can suspend the pledgee’s exercise of its power for two months, with the possibility of extension for 
another two months. See also Asser/Van Mierlo & Van Velten 3-VI* 2010/ 93, 97 and 104. 
116 This is prohibited by Art. 3:235 BW: “Any stipulation whereby the pledgee or the mortgagee is given the power to 
appropriate the secured property is null and void.” See also Asser/Van Mierlo & Van Velten 3-VI* 2010/63. 
117 See Art. 3:230 BW: “A right of pledge or mortgage is indivisible even if the obligation it secured has two or more 
obligees or obligors and the obligation is divided amongst them.” If a lender decides to do this, it obviously has to 
return the surplus to the debtor. See also Asser/Van Mierlo & Van Velten 3-VI* 2010/56. 
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Defaults119 other than with respect to payment, such as financial covenant breaches,120 
may give the lender the right to invoke contractual remedies under the so-called finance 
agreement, but do not warrant enforcement action under the security document in the sense of 
execution of the security. Defaults that are not remedied in due time, or are not capable 
of remedy, may justify the lender in terminating and accelerating the loan, on the basis of 
either the provisions in the finance agreement or statutory remedies in contract law. The 
effect of acceleration is that the agreed payment date is brought forward and whatever 
payment might be outstanding needs to be paid immediately. Failure to do so results in a 
payment default and entitles the secured lender to enforce the security by a sale of the 
secured asset (after all). 

In addition to the grounds of default as formulated in the loan documents, secured 
lenders have a few statutory remedies available to them in their capacity of pledgee, i.e. 
based on statute. For example, if the lender that is secured by a non-possessory pledge has 
reason to believe that the debtor will no longer be able to meet its obligations under the 
finance agreement, the secured lender may demand the surrender of possession of the 
asset that is subject to the non-possessory pledge, in order to promote it to a possessory 
pledge.121  
 

Possessory secured lenders have the right to retain possession of the assets until the 
amount due (including interest and costs) has been paid off. In the meantime, they (or the 

                                                                                                                                        
 
 
 
 
 
 
118 If, in certain specific circumstances, the collateral reduces in value, e.g. as a result of fire, the pledgees 
obtains by statute a right of pledge on all claims that the pledgor is entitled to as compensation for the 
reduced value of the good at stake. This occurs automatically and has its basis directly in the law, see Art. 
3:229 BW. See also Asser/Van Mierlo & Van Velten 3-VI* 2010/58-61. 
119 ‘Default’ will mostly refer to the debtor’s duty to pay the secured claim, but can also express 
shortcomings that consist of other duties, such as the debtor’s duty to take good care of the collateral or 
the duty to not transfer the assets to third parties.  These duties may be contractual in nature or may 
follow from statute. See also Pitlo/Reehuis-Heisterkamp 2012, no. 786. 
120 A ‘financial covenant breach’ refers to a debtor’s breach of promises made to its lender concerning the 
debtor’s financial stability standing as reflected in e.g. its balance sheet or in terms of certain ratios, such as 
debt to equity or interest rate cover. 
121 See Art. 3:237(3) BW: “Where the pledgor or the obligor fails to perform his obligations as regards the pledgee, or gives 
him good cause for concern that there will be such a failure, the pledgee is entitled to demand that the thing or the paper to 
bearer be brought under his control or that of a third person. (…).” When a non-possessory pledge is created by a 
private deed – rather than a notarial deed – the secured lender needs permission of the court in order to 
take possession of the assets in order to sell the collateral. See Art. 496 Rv. 
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appointed third party) have to take good care of the collateral.122 When the loan has been 
paid off, the pledgee has the duty to return the collateral to the debtor.123  

 
In practice, asking the debtor to surrender possession engenders the debtor’s bankruptcy. 
 
2.3.2. Remedies of (secured) selling trade creditors 
2.3.2.1. Retention of title 
A selling trade creditor that is secured by retention of title can reclaim control over the assets 
as its property if the debtor defaults on payment of the purchase price.124 Should the 
debtor refuse to return the assets voluntarily, the seller may enforce its claim for 
surrender of the assets by a pre-judgment attachment on such assets, and upon receipt of 
a final judgment seek the return of the assets through a bailiff. 

In the event of the debtor’s bankruptcy, the bankruptcy trustee may opt to 
perform the contract by paying the purchase price to the selling trade creditor. As a result, 
the assets automatically become part of the debtor’s estate. The trustee may also decide 
not to perform the contract, or may fail to decide within a reasonable time; in that case, 
the selling trade creditor has the right to terminate the contract and claim back control 
over the goods sold.125 Hence, the contract is not terminated automatically as a result of 
the commencement of the insolvency proceedings.126 
 

2.3.2.2. Right of reclamation 
If the selling trade creditor invokes the right of reclamation, two main consequences 
come to the fore. First, the contract is terminated by force of law.127 Second, the right of 
ownership of the debtor (or its successor, if the assets have been sold on) ends. Hence, 
the right of reclamation has ‘proprietary effect’: the selling trade creditor can reclaim 
control over the assets as its property, in the hands of the debtor, but also in the hands of 
the debtor’s buyer or pledgee. 
                                            
122 Art. 3:243(1) BW: “A person who holds a thing pursuant to a right of pledge must take care of it as a good pledgee.” 
For more information on what this duty entails, see e.g. Pitlo/Reehuis-Heisterkamp 2012, no. 783 and 
Asser/Van Mierlo & Van Velten 3-VI* 2010/151-154. 
123 Art. 3:256 BW: “After the extinction of the right of pledge, the pledgee must do all that is necessary for the pledgor to 
recover the actual control of the property to which the latter is entitled and, if so demanded, the pledgee must give written proof 
to the pledgor that the right of pledge has been terminated. (…).” See also Art. 3:258(1) BW. 
124 After all, as a result of the retention of title, the seller has remained simply the owner. Art. 5:2 BW: 
“The owner of a thing is entitled to recover it from any person who holds it without right.” 
125 Art. 37(1) Fw: “If, at the time of the declaration of bankruptcy, all or part of a reciprocal contract has not been 
performed by either the debtor or his counterparty, and the bankruptcy trustee does not state, within a reasonable period set 
for this purpose in writing by the counterparty, that he is willing to perform the contract, then the bankruptcy trustee will lose 
his right to claim performance of the contract.” (translated). 
126 Cf. Kieninger 2004a, p. 269. 
127 To reiterate, Art. 7:39(1) BW: “The seller of a movable thing, other than registered property, which has been delivered 
to the buyer can reclaim the thing by a written declaration addressed to the buyer, if the price was not paid and if, in 
connection therewith, the requirements to set aside the contract as referred to in Article 265 of Book 6 have been met. This 
declaration sets the sale aside and terminates the right of the buyer or his successor (…).” This termination does not 
have retroactive effect. See Art. 6:265 BW. 
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Unlike the right of pledge, the right of reclamation can be applied to only part of the assets 
that have been delivered but not paid for; i.e. it is possible to only claim back the goods 
that have not been paid for.128 In addition, the right of reclamation is not, as with the 
right of pledge and the mortgage, “dependent” on the claim that it secures. Hence, if the 
claim is transferred to a third party, that third party does not acquire the right of 
reclamation that the seller had.129 

 
The right to reclaim the assets on the basis of 7:39 BW remains effective in the event of 
the debtor’s (i.e. buyer’s) insolvency. In that case, the selling trade creditor must give 
reasonable notice by means of a written declaration to the bankruptcy trustee. The 
bankruptcy trustee who wishes to retain the assets within the estate can achieve this end 
by paying the purchase price, or alternatively by providing security for payment.130 
 
2.4. Priority rules 
2.4.1. Introduction 
Since Dutch law makes no distinction between the creation of a proprietary interest and 
its effect against third parties, a proprietary interest (including a security interest) has 
effect against third parties as soon as it is created.131 In other words, Dutch law does not 
have perfection requirements.132 While subsection 2.2 explained how security interests are 
created, and subsection 2.3 explained the legal consequences of this creation in relation to 
the debtor, this subsection will discuss the legal consequences in relation to several parties 
that are involved in secured transactions law, in particular the priority rules. I reiterate 
from Chapter 1 that the parties that may have interests in respect of the same collateral 
include the following categories:133 
 

i. Lenders: these are typically, but not necessarily, banks that are secured by a 
security interest over the debtor’s assets. 

ii. (Selling) trade creditors: these are e.g. sellers of movable assets that have sold and 
supplied their assets to the debtor on credit terms. 

iii. Buyers: these are parties that have purchased movable assets from the debtor. 

                                            
128 See Art. 7:39(2) BW. Obviously, this is possible only if the type of goods allows this ‘division’. If the 
goods cannot be divided, Art. 7:39(3) allows the seller to reclaim all the goods in exchange for 
reimbursement of what has already been paid. Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 956. 
129 Pitlo/Reehuis-Heisterkamp 2012, no. 961. 
130 See Art. 7:40(1) BW. See also Kieninger 2004a, p. 203 and 269 and Pitlo/Reehuis-Heisterkamp 2012, 
no. 960. 
131 The same applies if a right of ownership is either transferred or retained (by means of a retention of 
title clause). Dutch law does recognize the concept of ‘relative ownership’, see Damsteegt 2009. 
132 Since in Dutch law a secured party either has a proprietary interest or it does not, it might perhaps be 
better to say that Dutch law does know ‘perfection’ or ‘attachment’. The mere fact that for certain types of 
pledges registration is required does not change this, since registration is an integral part of creation of the 
security interest. One cannot speak of a proprietary interest that has effect between parties only. Cf. 
Patrick 2012, p. 275. 
133 For an in-depth discussion of these categories of parties, see supra Chapter 1, subsection D.1. 
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iv. Attaching unsecured creditors or execution creditors: creditors that have 
commenced enforcement action against (part of) the debtor’s assets to recover 
their trade debts. 

v. General unsecured creditors: creditors that do not have the benefit of a security 
interest or any other preference. 

 

Main rules; outline 
Creditors can have recourse for their claims against any and all of the debtor’s assets.134 
This right is effectuated by attachment of the relevant assets followed by public auction, 
on the basis of a judgment obtained against the debtor. All creditors have an equal right 
to be paid their pro rata share from the proceeds of sale, unless a creditor has the benefit 
of a preference – in more common parlance – priority.135, 136 This also applies if these 
creditors have made attempts to enforce their rights by attaching the property; between 
enforcing general unsecured creditors, attachment does not produce any form of 
preference.137 Preference results from pledge, mortgage, privilege and any other grounds provided 
for by law.138 Rights of pledge and mortgage take priority over privileges, unless determined 
otherwise by statute.139 There is, for example, an express exception to this rule for certain 
categories of tax claims and in respect of certain qualifying assets (‘bodemgoederen’). In 
respect of such tax claims, by seizing the assets concerned the Dutch tax receiver takes 
priority over non-possessory security existing in respect of such assets; this will be further 
discussed in subsection 2.4.3. Rights of pledge and mortgage give the secured lender 
priority over other creditors with respect to the proceeds realized from an enforced sale 
of the secured assets. 
 
2.4.2. Secured lenders vs. (enforcing) general unsecured creditors 
Secured lenders with a right of pledge have priority over general unsecured creditors on 
the basis of the statute. Since Dutch law makes no distinction between the creation of a 

                                            
134 Unless otherwise provided by law or contract; see Art. 3:276 BW. See also Asser/Van Mierlo & Van 
Velten 3-VI* 2010/4-5. 
135 See Art. 3:277 BW: “Except for the grounds for preference recognized by law, after payment of the costs of foreclosure, 
creditors have, amongst themselves, an equal right to be paid from the net proceeds of the property of their debtor in proportion 
to their claims.” This main rule of equality of creditors is known as paritas creditorum. See also Snijders & 
Rank-Berenschot 2012, no. 707 and Asser/Mijnssen, De Haan & Van Dam 3-I 2006/29, Asser/Van 
Mierlo & Van Velten 3-VI* 2010/6 and Pitlo/Reehuis-Heisterkamp 2012, no. 737 on this doctrine. 
136 An agreement by which a creditor accepts a lower rank than afforded by statute for the benefit of one 
or more other creditors – ‘contractual subordination’ – is also permitted, on the basis of Art. 3:277(2) BW: 
“A contract between a creditor and a debtor may stipulate that the claim of the creditor shall take, in respect of all or certain 
other creditors, a ranking lower than that conferred by law.” See on this subject also Snijders & Rank-Berenschot 
2012, nos. 707 and 484, and Pitlo/Reehuis-Heisterkamp 2012, no. 744. 
137 Cf. Snijders & Rank-Berenschot 2012, no. 707. 
138 Art. 3:278(1) BW. 
139 Art. 3:279 BW. As to the right of pledge, this applies regardless of whether it is possessory or non-
possessory in nature. 
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right of pledge and its effect against third parties, a pledge has effect – I reiterate – against 
general unsecured creditors as soon as it is created, regardless of whether the lender 
benefits from a possessory or a non-possessory pledge. 
 

As already briefly mentioned in the previous subsection, the only way for general 
unsecured creditors to collect their debts is by attaching the property. This can be done by 
authorization of – i.e. a judgment from – the court, but a pre-judgment attachment of the 
debtor’s assets at the outset of a lawsuit is also permitted. In the latter case, the property 
seized pursuant to attachment is held by the bailiff pending the outcome of a judgment. 

 

If a general unsecured creditor attaches assets of the debtor that have already been 
pledged to a lender,  it is bound to be left empty-handed if an attempt is made to pursue 
the attachment and recover what was owed from the proceeds of enforced sale, simply 
because the lender, as a pledgee, will be satisfied first, on the basis of its priority. The 
lender may invoke its right of pledge against an enforcing general unsecured creditor even 
if the former’s claim arises only after attachment by the enforcing creditor: the moment of 
creation of the pledge is decisive.140 Obviously, the pledgee or mortgagee must hold an 
existing claim to have the right of execution.141                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               
 

Although they have only limited capacity to enable unsecured creditors to recover their 
claims, attachments by general unsecured creditors are nonetheless frequently made in 
practice, since they also serve as a means of putting pressure on the debtor to pay its due 
debts. 

 
If the secured lender proceeds to execution, any surplus will go to a general unsecured 
creditor that has attached the secured assets.142 In most cases, however, execution of the 
collateral by the secured lender results in the debtor’s bankruptcy.143 
 If a general unsecured creditor attaches the debtor’s property before the debtor 
grants a right of pledge to its lender, the lender cannot invoke its right against the 
enforcing general unsecured creditor.144 This means that the general unsecured creditor 
can proceed to execution without cooperation of the secured lender. The attaching 
creditor may pay itself with priority from the proceeds of sale; the lender is only entitled 
to the surplus. 
 

                                            
140 This follows from Art. 3:231(1) BW, according to which the existence of a claim is not a condition for 
the creation of a right of pledge. Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 753. 
141 Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/46. 
142 The description in this subsection is based on the assumption that no creditors other than the 
enforcing general unsecured creditor are involved. 
143 The conflict between secured lenders and enforcing general unsecured creditors in the event of 
bankruptcy of the debtor will be discussed in the next subsection. 
144 This follows from Art. 453a(1) Rv (in conjunction with Art. 712 Rv). See Art. 453a(1) Rv: “There shall be 
no entitlement to claim any right as against the attachor arising from an alienation, establishment of an encumbrance, 
creation of a regime of fiduciary administration or lease of the thing, entered into after it has been attached.” (translated). 
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other creditors, a ranking lower than that conferred by law.” See on this subject also Snijders & Rank-Berenschot 
2012, nos. 707 and 484, and Pitlo/Reehuis-Heisterkamp 2012, no. 744. 
137 Cf. Snijders & Rank-Berenschot 2012, no. 707. 
138 Art. 3:278(1) BW. 
139 Art. 3:279 BW. As to the right of pledge, this applies regardless of whether it is possessory or non-
possessory in nature. 
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right of pledge and its effect against third parties, a pledge has effect – I reiterate – against 
general unsecured creditors as soon as it is created, regardless of whether the lender 
benefits from a possessory or a non-possessory pledge. 
 

As already briefly mentioned in the previous subsection, the only way for general 
unsecured creditors to collect their debts is by attaching the property. This can be done by 
authorization of – i.e. a judgment from – the court, but a pre-judgment attachment of the 
debtor’s assets at the outset of a lawsuit is also permitted. In the latter case, the property 
seized pursuant to attachment is held by the bailiff pending the outcome of a judgment. 

 

If a general unsecured creditor attaches assets of the debtor that have already been 
pledged to a lender,  it is bound to be left empty-handed if an attempt is made to pursue 
the attachment and recover what was owed from the proceeds of enforced sale, simply 
because the lender, as a pledgee, will be satisfied first, on the basis of its priority. The 
lender may invoke its right of pledge against an enforcing general unsecured creditor even 
if the former’s claim arises only after attachment by the enforcing creditor: the moment of 
creation of the pledge is decisive.140 Obviously, the pledgee or mortgagee must hold an 
existing claim to have the right of execution.141                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               
 

Although they have only limited capacity to enable unsecured creditors to recover their 
claims, attachments by general unsecured creditors are nonetheless frequently made in 
practice, since they also serve as a means of putting pressure on the debtor to pay its due 
debts. 

 
If the secured lender proceeds to execution, any surplus will go to a general unsecured 
creditor that has attached the secured assets.142 In most cases, however, execution of the 
collateral by the secured lender results in the debtor’s bankruptcy.143 
 If a general unsecured creditor attaches the debtor’s property before the debtor 
grants a right of pledge to its lender, the lender cannot invoke its right against the 
enforcing general unsecured creditor.144 This means that the general unsecured creditor 
can proceed to execution without cooperation of the secured lender. The attaching 
creditor may pay itself with priority from the proceeds of sale; the lender is only entitled 
to the surplus. 
 

                                            
140 This follows from Art. 3:231(1) BW, according to which the existence of a claim is not a condition for 
the creation of a right of pledge. Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 753. 
141 Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/46. 
142 The description in this subsection is based on the assumption that no creditors other than the 
enforcing general unsecured creditor are involved. 
143 The conflict between secured lenders and enforcing general unsecured creditors in the event of 
bankruptcy of the debtor will be discussed in the next subsection. 
144 This follows from Art. 453a(1) Rv (in conjunction with Art. 712 Rv). See Art. 453a(1) Rv: “There shall be 
no entitlement to claim any right as against the attachor arising from an alienation, establishment of an encumbrance, 
creation of a regime of fiduciary administration or lease of the thing, entered into after it has been attached.” (translated). 
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Hence, it can be said that secured lenders and general unsecured creditors that have 
attached the property are ranked according to the prior tempore rule: the one that created 
the security interest or attached the property first has priority. An exception to this can 
be found in subsection 2 of Art. 453(a) Rv. This article provides that if the lender has 
received a possessory pledge and acted in good faith with regard to the attachment by the 
enforcing general unsecured creditor, it may take over the execution from the latter and 
pay itself from the proceeds of sale with priority. 145, 146 

 
Bankruptcy 
In the event of the debtor’s bankruptcy,147 all attachments of general unsecured creditors 
cease to exist.148 This means that if a general unsecured creditor has seized the assets of 
the debtor, but finds that the debtor is declared bankrupt before enforcement is 
completed, the creditor has to release the assets. From that moment, all general unsecured 
creditors must file their claims against the bankruptcy estate. The debtor loses its ability to 
dispose of assets.149 From this time forward, the bankruptcy trustee has the duty to 
manage the assets of the debtor, to execute them and to distribute the resulting proceeds 
among creditors in accordance with the priority rules. When the bankruptcy trustee 
distributes the proceeds, general unsecured creditors are satisfied only to the extent that 
the value of the collateral exceeds the secured and preferred debt(s). In this (rare) case, 
general unsecured creditors are paid pro rata, in proportion to their claims. 
 

                                            
145 Art 453(a)(2): “Rights acquired by a third party, otherwise than by gratuitous title, shall be respected, provided that the 
thing has come into his hands and at the time he was in good faith.” (translated). 
146 See Art. 480(1) and (2) Rv. Art. 480(1) Rv: “If there is no other creditor who has attached the goods or the proceeds 
of execution, and there is no known holder of a limited right, whose right is extinguished by the execution, the bailiff shall pay 
the net proceeds to the enforcing creditor up to the amount of his claim. The balance, if any, shall be paid to the debtor.” 
(translated). Art. 480(2) Rv: “Where there are creditors or holders of a limited right, as referred to in the first paragraph, 
the bailiff shall immediately deposit the net proceeds with a custodian (…). When the aforementioned creditors and holders of 
a limited right and the debtor and the enforcing creditor reach agreement on the division of the net proceeds, the bailiff or, on 
his order, the custodian shall pay to each what is owed to him.” (translated). See also Pitlo/Reehuis-Heisterkamp 
2012, nos. 762, 773 and 797. 
147 In Dutch law, there is not duty for the debtor to file for bankruptcy. If the debtor does not file for 
bankruptcy itself, it may be forced into bankruptcy by a petition for that purpose by of one or more of its 
creditors. To succeed in this petition, the applying creditor must prove that the debtor ‘has ceased to pay 
its debts’. Evidence of this is deemed to be sufficient if it can be established that two or more creditors 
have unpaid debts. In practice this is known as the requirement of ‘plurality of creditors’; the applicant 
must prove that at least one supporting claim exists. 
148 This follows from Art. 33(1) and (2) Fw. Art. 33 (1) Fw: “A bankruptcy order shall have the effect that all 
judicial executions of any part of the debtor’s estate, started before the bankruptcy, shall immediately end, and that, also from 
that time, no judgment may be enforced by committal of the debtor.” (translated). Art. 33 (2) Fw: “Attachments made 
prior to the bankruptcy shall lapse; the registration of a declaration to that effect from the bankruptcy judge shall authorize 
the registrar of the public registers to cancel the entries regarding the attachments. (…).” (translated). 
149 See Art. 23 and Art. 35 Fw. The same is true in a ‘surseance van betaling’, meaning ‘suspension of 
payments’. This is a moratorium prior to bankruptcy that can only be filed for by the debtor, in order to 
give the debtor the opportunity to put its debts in order, by keeping creditors at a distance; see Art. 214 
Fw. 
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2.4.3. Secured lenders vs. secured lenders 
A debtor is entitled to create more than one pledge in the same collateral.150 The ranking 
of these pledges is in principle determined by the prior tempore rule: ‘first151 come, first 
served’. The same applies to security rights that are created in relation to future assets: the 
lender that fulfilled the requirements for creating the pledge in advance first is ranked 
ahead of a creditor that fulfilled these requirements later in time.152 

Regardless of whether the existence of a previously established pledge is 
communicated the prior tempore rule dictates that the prospective lender will obtain a right 
of pledge, but with a second ranking. The second-in-time pledgee may nevertheless be 
protected on the basis of Art. 3:238(2) BW against the pledge that was established first.153 
The second-in-time pledgee must obtain a possessory pledge154 and act in good faith with regard 
to a first-in-time pledge when the assets are brought into its possession.155 Turning to the 
requirement of good faith, Art. 3:238(2) BW provides in more specific terms that the 
secured lender may not have knowledge nor ought to have knowledge of the earlier established 
right of pledge. This entails that the second-in-time lender has a certain duty to investigate 
the debtor’s entitlement to dispose. It seems to be generally accepted that this duty has 
not been fulfilled if the deed of pledge lacks the declaration of the debtor referred to in 
Art. 3:237(2) BW,156 and that this duty has been fulfilled if this declaration is included. The 
inclusion of such a declaration in the security agreement is therefore standard practice.157 
Provided that the conditions of Art. 3:238(2) BW are met, both pledges will be valid and 

                                            
150 Some scholars use terms such as the debtor is only ‘partly’ entitled to dispose, because it cannot grant 
the second-in-time pledgee a pledge that is first in time. Cf. e.g. Snijders & Rank-Berenschot 2012, no. 361 
Pitlo/Reehuis-Heisterkamp 2012, no. 141. Whatever terms are used: the pledgor can pledge its collateral 
several times. Since physical possession of the good cannot be transferred twice, the accumulation of 
pledges in the same collateral has only been possible since the non-possessory pledge was introduced in 
1992. 
151 I reiterate from subsection 2.2.2 that if parties create a pledge by drawing up a private deed that is 
registered with the tax authorities, the day on which the parties offer the deed to the tax authorities counts 
as the moment when the pledge is created. If they choose to go to the notary, the moment when the 
notary signs the deed is decisive in determining the moment of creation. 
152 See supra subsection 2.2.1 (especially footnote 47) for the requirements to create a pledge in advance. 
153 This follows from Art 3:238(1) and (2) BW. Art 3:238(1) BW: “A right of pledge on a movable thing (…), 
established by a pledgor who lacks the right to dispose of such a thing (…), is valid if the pledgee is in good faith at the time 
the thing (…) was brought under his control or that of a third person.” Art. 3:238(2) BW: “Where property referred to in 
paragraph 1 is encumbered with a limited right, knowledge of which the pledgee does not have nor ought to have at the time 
referred to in that paragraph, the right of pledge ranks ahead of such limited right.” 
154 This protection rule will also apply if, and at the moment that, a non-possessory secured lender 
‘promotes’ its pledge to a possessory pledge, by taking possession of the assets. See infra following 
footnote. 
155 Or into the possession of a third party. Art. 3:238(2) BW makes clear that the moment of establishing 
good faith is crucial for deserving protection: if the second-in-time pledgee acts in good faith at the moment 
of creation, but is no longer in good faith at the moment the assets are brought into its possession, it will not 
deserve to be protected by Art. 3:238(2) BW. Cf. Pitlo/Reehuis-Heisterkamp 2012, nos. 770-771. 
156 Art. 3:237(2) BW provides: “The pledgor must declare in the instrument that he is entitled to pledge the property and 
furthermore that the property is not encumbered with limited rights or, of it is, by which rights it is encumbered.” 
157 Asser/Van Mierlo & Van Velten 3-VI* 2010/170. 
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Hence, it can be said that secured lenders and general unsecured creditors that have 
attached the property are ranked according to the prior tempore rule: the one that created 
the security interest or attached the property first has priority. An exception to this can 
be found in subsection 2 of Art. 453(a) Rv. This article provides that if the lender has 
received a possessory pledge and acted in good faith with regard to the attachment by the 
enforcing general unsecured creditor, it may take over the execution from the latter and 
pay itself from the proceeds of sale with priority. 145, 146 

 
Bankruptcy 
In the event of the debtor’s bankruptcy,147 all attachments of general unsecured creditors 
cease to exist.148 This means that if a general unsecured creditor has seized the assets of 
the debtor, but finds that the debtor is declared bankrupt before enforcement is 
completed, the creditor has to release the assets. From that moment, all general unsecured 
creditors must file their claims against the bankruptcy estate. The debtor loses its ability to 
dispose of assets.149 From this time forward, the bankruptcy trustee has the duty to 
manage the assets of the debtor, to execute them and to distribute the resulting proceeds 
among creditors in accordance with the priority rules. When the bankruptcy trustee 
distributes the proceeds, general unsecured creditors are satisfied only to the extent that 
the value of the collateral exceeds the secured and preferred debt(s). In this (rare) case, 
general unsecured creditors are paid pro rata, in proportion to their claims. 
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prior to the bankruptcy shall lapse; the registration of a declaration to that effect from the bankruptcy judge shall authorize 
the registrar of the public registers to cancel the entries regarding the attachments. (…).” (translated). 
149 See Art. 23 and Art. 35 Fw. The same is true in a ‘surseance van betaling’, meaning ‘suspension of 
payments’. This is a moratorium prior to bankruptcy that can only be filed for by the debtor, in order to 
give the debtor the opportunity to put its debts in order, by keeping creditors at a distance; see Art. 214 
Fw. 
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A debtor is entitled to create more than one pledge in the same collateral.150 The ranking 
of these pledges is in principle determined by the prior tempore rule: ‘first151 come, first 
served’. The same applies to security rights that are created in relation to future assets: the 
lender that fulfilled the requirements for creating the pledge in advance first is ranked 
ahead of a creditor that fulfilled these requirements later in time.152 

Regardless of whether the existence of a previously established pledge is 
communicated the prior tempore rule dictates that the prospective lender will obtain a right 
of pledge, but with a second ranking. The second-in-time pledgee may nevertheless be 
protected on the basis of Art. 3:238(2) BW against the pledge that was established first.153 
The second-in-time pledgee must obtain a possessory pledge154 and act in good faith with regard 
to a first-in-time pledge when the assets are brought into its possession.155 Turning to the 
requirement of good faith, Art. 3:238(2) BW provides in more specific terms that the 
secured lender may not have knowledge nor ought to have knowledge of the earlier established 
right of pledge. This entails that the second-in-time lender has a certain duty to investigate 
the debtor’s entitlement to dispose. It seems to be generally accepted that this duty has 
not been fulfilled if the deed of pledge lacks the declaration of the debtor referred to in 
Art. 3:237(2) BW,156 and that this duty has been fulfilled if this declaration is included. The 
inclusion of such a declaration in the security agreement is therefore standard practice.157 
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of creation, but is no longer in good faith at the moment the assets are brought into its possession, it will not 
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enforceable, but their ranking will be reversed. This creates an important exception to the 
prior tempore rule. 

It follows from the foregoing that non-possessory secured lenders – in practice the 
majority of them – do not have the benefit of the protection provided by Art. 3:238(2) 
BW:158 the fact that they may have been acting completely in good faith at the time of 
creation of non-possessory security rights is simply irrelevant; it is solely the question of 
whether the assets are brought into their possession (and the existence of good faith at 
that particular moment in time) that matters.159 

 
In practice, one would perhaps expect the effect of this rule to be of little importance, 
given that possessory pledges are rarely used in the context of financing operational 
businesses. Although this is true, it is nuanced by the fact that in order to protect their 
rights and enforce the non-possessory pledge, lenders regularly make use of a so-called 
‘bodemverhuurconstructie’ (freely translated: ‘premises lease construction’). The basis 
for this construction is that although as a general rule rights of pledge take priority over 
claims preferred by statute, there is an express exception to this rule for certain 
categories of tax claims and in respect of certain qualifying assets (‘bodemgoederen’) 
only.160 In respect of such tax claims, by seizing the assets concerned the Dutch tax 
receiver takes priority over non-possessory security existing in respect of such assets.161 
This exception applies only, however, with respect to assets physically located in the 
premises in use by the debtor and only to the extent that such assets serve to upholster 
the premises (such as inventory (furniture) and equipment, but not stock).162 In the 
wake of an insolvency where the secured lender may have reason to believe the tax 
authorities may exercise their priority right by seizing the assets concerned, the secured 
lenders can fence off this risk by physically promoting their non-possessory security to 
possessory security. This requires taking possession of the assets concerned, which is 
normally effectuated by the secured lender removing the assets concerned from the 
debtor's premises and taking them into its own custody. However, this is sometimes 
impracticable in view of the number or size of the assets concerned, or the timing for 
completion of the operation before the tax receiver effectuates its seizure. The 
alternative developed in Dutch legal practice is for the debtor and the secured lender to 
instead enter into a lease arrangement regarding the premises where the assets are 
located. As a result of the lease, the right of use of the premises passes from the debtor 
to the secured lender and the former will no longer have access to those premises or to 
the assets concerned. If successfully implemented, this structure results in the premises 
no longer being in the debtor’s use and the assets concerned no longer qualifying as 
those over which the tax receiver can lay a priority claim. Instead, the assets will have 
come into the possession of the secured lender and the pledge will have been promoted 
to possessory security that the tax receiver will be bound to respect. By its nature, this 
structure is almost invariably only put into effect when bankruptcy of the debtor has 
become inevitable and the secured lender has cancelled or is about to cancel the credit 

                                            
158 I reiterate that protection will be granted after all, if the non-possessory secured lender ‘promotes’ its 
pledge to a possessory pledge, given that at that moment all the conditions for protection as provided in 
Art. 3:238(2) BW are met. 
159 Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 771 and Asser/Van Mierlo & Van Velten 3-VI* 2010/172 
and 129. 
160 See Art. 3:278 BW and Art. 21(2) Invorderingswet (‘Inv. wet’). 
161 The tax priority takes effect automatically once bankruptcy or suspension of payments proceedings 
have commenced in respect of the debtor. 
162 To be more precise, ‘bodem’ literally translates as ‘floor’, but for current purposes reference to 
‘premises’ is sufficiently accurate. 
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lines. This conflict is often referred to as ‘the race between the tax authority and the 
bank’ and the Dutch legislature has recently introduced new legislation designed to 
enhance the position of the tax receiver, by requiring the secured lender to give at least 
4 weeks’ notice to the tax receiver before implementing a premises lease construction.163 

Although the permissibility of the ‘premises lease construction’ is not 
undisputed, what this boils down to – and the point of this description was to make this 
clear – is that the use of this ‘bodemverhuurconstructie’ means that although possessory 
pledges are still rare, they do in fact exist, be it mostly in respect of assets of non-
operating businesses only. If lenders make use of this construction, they have the 
possibility to benefiting from protection on the basis of Art. 3:238(1) BW as against 
pledgees that were earlier in time, provided that the good faith requirement is also met, 
simply because the pledge is now possessory in nature.  

 

Bankruptcy 
In the event of bankruptcy, secured lenders may enforce a sale of their secured assets 
without the cooperation of the bankruptcy trustee. They must exercise these powers 
within a reasonable time limit set by the bankruptcy trustee.164 The prior tempore rule and 
the exception of Art. 3:238(2) BW apply fully with regard to the conflict between secured 
lenders, in bankruptcy. This means that if the debtor is financed by more than one 
secured lender and both know of one another’s existence, the ‘first come, first served’ 
principle applies. Secured lenders have to prove the ranking of their right to the 
bankruptcy trustee by showing the deed of pledge, which contains a fixed date.165 If this 
can be established without any problems – which is mostly the case – the secured lender 
and the bankruptcy trustee often agree that the latter will organize the execution of the 
collateral, in consideration for a contribution for the efforts made.166 If the situation 
occurs in which a second-in-time lender is surprised by the existence of a first-in-time 
lender, I reiterate that it can only be protected if it has both taken possession of the assets 
and acted in good faith with regard to the first pledge at the moment it received 

                                            
163 See ‘Belastingplan 2013’, mainly Art. 22bis to be found on: 
<www.rijksbegroting.nl/2013/voorbereiding/ begroting,kst173902.html> (last visited February 5, 2014). 
164 This restriction can be found in Art. 58(1) Fw: “The bankruptcy trustee may require the pledgees and mortgagees 
to proceed to exercise their rights in accordance with the preceding article within a reasonable period. If the pledgee or 
mortgagee has not sold the collateral within this period, the bankruptcy trustee may claim the property and sell it (…), 
notwithstanding the right of the pledgee or mortgagee to the proceeds. The bankruptcy judge may extend the period one or more 
times at the request of the pledgee or mortgagee.” (translated). Another restriction follows from Art. 63a Fw, 
which provides that the bankruptcy judge can suspend the pledgee’s exercise of its power for two months, 
with the possibility of extension by another two months. Cf. Asser/Van Mierlo & Van Velten 3-VI* 
2010/ 93, 97 and 104. 
165 See supra subsection 2.2.3 and 2.2.4. Compare Strucyken, p. 131 on this subject. 
166 The so-called ‘Separatistenregeling’ (freely translated: ‘secured creditors arrangement (in respect of 
remuneration)’) is a guideline that provides indicative standards for the amount of the bankruptcy trustee’s 
remuneration for the services that he performs regarding the execution sale. It was approved by the 
RECOFA (national consultative committee of bankruptcy judges, in Dutch: ‘landelijk overleg van 
rechters-commissarissen insolventies’), after consultation with INSOLAD (the Dutch Insolvency Lawyers 
Association, in Dutch ‘de Vereniging Insolventierecht Advocaten’), the NOvA (Dutch Bar Association, in 
Dutch ‘De Nederlandse Orde van Advocaten’; the regulatory authority for the legal profession) and the 
NVB (Dutch Banking Association, in Dutch ‘De Nederlandse Verenging van Banken’). 
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enforceable, but their ranking will be reversed. This creates an important exception to the 
prior tempore rule. 

It follows from the foregoing that non-possessory secured lenders – in practice the 
majority of them – do not have the benefit of the protection provided by Art. 3:238(2) 
BW:158 the fact that they may have been acting completely in good faith at the time of 
creation of non-possessory security rights is simply irrelevant; it is solely the question of 
whether the assets are brought into their possession (and the existence of good faith at 
that particular moment in time) that matters.159 

 
In practice, one would perhaps expect the effect of this rule to be of little importance, 
given that possessory pledges are rarely used in the context of financing operational 
businesses. Although this is true, it is nuanced by the fact that in order to protect their 
rights and enforce the non-possessory pledge, lenders regularly make use of a so-called 
‘bodemverhuurconstructie’ (freely translated: ‘premises lease construction’). The basis 
for this construction is that although as a general rule rights of pledge take priority over 
claims preferred by statute, there is an express exception to this rule for certain 
categories of tax claims and in respect of certain qualifying assets (‘bodemgoederen’) 
only.160 In respect of such tax claims, by seizing the assets concerned the Dutch tax 
receiver takes priority over non-possessory security existing in respect of such assets.161 
This exception applies only, however, with respect to assets physically located in the 
premises in use by the debtor and only to the extent that such assets serve to upholster 
the premises (such as inventory (furniture) and equipment, but not stock).162 In the 
wake of an insolvency where the secured lender may have reason to believe the tax 
authorities may exercise their priority right by seizing the assets concerned, the secured 
lenders can fence off this risk by physically promoting their non-possessory security to 
possessory security. This requires taking possession of the assets concerned, which is 
normally effectuated by the secured lender removing the assets concerned from the 
debtor's premises and taking them into its own custody. However, this is sometimes 
impracticable in view of the number or size of the assets concerned, or the timing for 
completion of the operation before the tax receiver effectuates its seizure. The 
alternative developed in Dutch legal practice is for the debtor and the secured lender to 
instead enter into a lease arrangement regarding the premises where the assets are 
located. As a result of the lease, the right of use of the premises passes from the debtor 
to the secured lender and the former will no longer have access to those premises or to 
the assets concerned. If successfully implemented, this structure results in the premises 
no longer being in the debtor’s use and the assets concerned no longer qualifying as 
those over which the tax receiver can lay a priority claim. Instead, the assets will have 
come into the possession of the secured lender and the pledge will have been promoted 
to possessory security that the tax receiver will be bound to respect. By its nature, this 
structure is almost invariably only put into effect when bankruptcy of the debtor has 
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158 I reiterate that protection will be granted after all, if the non-possessory secured lender ‘promotes’ its 
pledge to a possessory pledge, given that at that moment all the conditions for protection as provided in 
Art. 3:238(2) BW are met. 
159 Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 771 and Asser/Van Mierlo & Van Velten 3-VI* 2010/172 
and 129. 
160 See Art. 3:278 BW and Art. 21(2) Invorderingswet (‘Inv. wet’). 
161 The tax priority takes effect automatically once bankruptcy or suspension of payments proceedings 
have commenced in respect of the debtor. 
162 To be more precise, ‘bodem’ literally translates as ‘floor’, but for current purposes reference to 
‘premises’ is sufficiently accurate. 
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lines. This conflict is often referred to as ‘the race between the tax authority and the 
bank’ and the Dutch legislature has recently introduced new legislation designed to 
enhance the position of the tax receiver, by requiring the secured lender to give at least 
4 weeks’ notice to the tax receiver before implementing a premises lease construction.163 
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Bankruptcy 
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163 See ‘Belastingplan 2013’, mainly Art. 22bis to be found on: 
<www.rijksbegroting.nl/2013/voorbereiding/ begroting,kst173902.html> (last visited February 5, 2014). 
164 This restriction can be found in Art. 58(1) Fw: “The bankruptcy trustee may require the pledgees and mortgagees 
to proceed to exercise their rights in accordance with the preceding article within a reasonable period. If the pledgee or 
mortgagee has not sold the collateral within this period, the bankruptcy trustee may claim the property and sell it (…), 
notwithstanding the right of the pledgee or mortgagee to the proceeds. The bankruptcy judge may extend the period one or more 
times at the request of the pledgee or mortgagee.” (translated). Another restriction follows from Art. 63a Fw, 
which provides that the bankruptcy judge can suspend the pledgee’s exercise of its power for two months, 
with the possibility of extension by another two months. Cf. Asser/Van Mierlo & Van Velten 3-VI* 
2010/ 93, 97 and 104. 
165 See supra subsection 2.2.3 and 2.2.4. Compare Strucyken, p. 131 on this subject. 
166 The so-called ‘Separatistenregeling’ (freely translated: ‘secured creditors arrangement (in respect of 
remuneration)’) is a guideline that provides indicative standards for the amount of the bankruptcy trustee’s 
remuneration for the services that he performs regarding the execution sale. It was approved by the 
RECOFA (national consultative committee of bankruptcy judges, in Dutch: ‘landelijk overleg van 
rechters-commissarissen insolventies’), after consultation with INSOLAD (the Dutch Insolvency Lawyers 
Association, in Dutch ‘de Vereniging Insolventierecht Advocaten’), the NOvA (Dutch Bar Association, in 
Dutch ‘De Nederlandse Orde van Advocaten’; the regulatory authority for the legal profession) and the 
NVB (Dutch Banking Association, in Dutch ‘De Nederlandse Verenging van Banken’). 
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possession of the assets. In that case, both pledges will be valid and enforceable, but their 
ranking will be reversed (Art. 3:238(2) BW). 

 
2.4.4. Secured lenders vs. (secured) sellers 
2.4.4.1. Secured lenders vs. sellers secured by retention of title 
Traditionally, a lender provides the debtor with a regular (working capital) loan in 
exchange for a right of pledge in all or part of the debtor’s assets, while a seller conducts 
business with the debtor by supplying assets on credit. If a seller has stipulated retention 
of title, the debtor will not become entitled to dispose until after it has paid for the assets, 
since it becomes the owner of the assets only at that moment. If the debtor nevertheless 
pledges the assets, one might be tempted to think that the seller would ‘trump’ the 
secured lender, but in fact: with regard to these assets the prospective lender will in 
principle not become a pledgee at all. 
 

In practice, suppliers of movable assets authorize their buyer (i.e. in this thesis: the 
debtor) to sell goods that have the purpose of being sold167 in the ordinary course of 
business. This is referred to as ‘restrictive retention of title’ (in Dutch: ‘geclausuleerd 
eigendomsvoorbehoud’). It is obviously not in the ordinary course of business if goods 
are pledged to the debtor’s lender. 

 
There is an exception to this rule if the prospective secured lender obtains a possessory 
pledge and acts in good faith with regard to the fact that the debtor was not the owner at 
the time it granted the lender the right of pledge. In that case, the latter can be protected 
on the basis of Art. 3:238(1) BW.168 This rule is comparable to the protection of Art. 
3:238(2) BW, except that there is no reverse ranking: as a result of the protection 
provided by Art. 3:238(1) BW, the seller’s retention of title terminates and the secured 
lenders acquires a right of pledge. 
 

For the same reasons as mentioned in relation to secured lenders among themselves, this 
rule does not apply very often in practice: lenders rarely take possession of the movable 
assets that are subject to retention of title, given the nature of these assets; and for the 
same reasons as mentioned in that subsection, the rule may after all apply when the 
‘bodemverhuurconstructie’ is used and the pledge becomes possessory in nature.169 

 
The seller can also invoke its retained ownership against prospective pledgees that 
established a right of pledge with regard to future assets. Since the retention of title prevents 
the debtor from becoming the owner of the assets, the pledge does not take effect until 

                                            
167 It should be noted that the power to (re)sell the assets in the ordinary course of business is to be 
understood as a power to dispose. 
168 See supra footnote 153 for Art. 3:238(1) BW. Additional information concerning this rule can be found 
in e.g. Asser/Van Mierlo & Van Velten 3-VI* 2010/565. 
169 For more information, see supra subsection 2.4.3. 
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the debtor has paid the purchase price to its seller (as a result of which the retention of 
title ceases to be effective and the debtor becomes entitled to dispose of the assets).170 

Sellers do, however, run the risk of losing their entitlement when the assets 
become the debtor’s property, for example as a result of accession or commingling. As of 
that moment the debtor will be entitled to dispose of them and, accordingly, any rights of 
pledge created in advance will automatically become effective. Dutch law does not 
recognize extended retention of title, i.e. a clause with the purpose of extending the 
retention of title to the newly created assets. Therefore the only way for a supplier of 
movable assets to mitigate this risk is to create a right of pledge ‘in advance’ over the 
newly created assets. Only if the supplier had done so earlier in time than a competing 
secured lender, it would have priority over the latter.171 Here, the same protection rules as 
discussed in respect of secured lenders apply; see supra subsection 2.4.3. However, a 
supplier will hardly ever find itself in such a luxury position, since lenders tend to stipulate 
and acquire rights of pledge on all of the debtor’s existing and future assets. As a result, 
the supplier will often at best only be second in line or in the worst case will have lost its 
security altogether. 172 
 

2.4.4.2. Secured lenders vs. sellers secured by right of reclamation 
If a selling trade creditor discovers that the debtor is not able or not willing to pay the 
purchase price, the seller has the right to reclaim the assets sold as its property. The right of 
reclamation has so-called ‘proprietary effect’. 173 Exercise of the right of reclamation does 
not have retroactive effect. This means that the debtor is and has been the owner as long 
as the seller has not invoked the right of reclamation. As a result, a right of pledge is valid if 
the debtor granted this right to the lender before the seller invoked the right of 
reclamation. In spite of this consideration, however, it follows from Art. 7:39 BW that 
upon invocation the right of reclamation allows the seller to reclaim the assets as its 
property, not only when the goods are in the hands of the debtor, but also when they are 
in the hands of the debtor’s buyer or pledgee.174 This can lead to an exception if the 
prospective buyer or pledgee acted in good faith with regard to the question of whether it 
was likely that the right of reclamation would be invoked, whether the prospective buyer 

                                            
170 Pitlo/Reehuis-Heisterkamp 2012, no. 969. 
171 Asser/Van Mierlo & Van Velten 3-VI* 2010/539. Cf. Kieninger 2004a, p. 381. 
172 Compare HR 3 February 2012, LJN BT6947 (Dix q.q./ING Bank) and Verstijlen 2012 on this subject. 
173 I reiterate from subsection 2.2.7 that the right of reclamation applies only when the following five 
requirements are met. First of all, the movable assets must have been delivered to the buyer. Second, the 
purchase price must have remained unpaid, as a result of which the seller is entitled to terminate the 
contract. Third, the right of reclamation must be invoked by means of a written declaration of the seller 
directed to the buyer. Fourth, the right of reclamation can only be exercised to the extent that the assets 
delivered are in the same state as they were when delivered. Finally, the right of reclamation will lapse on 
the expiry of six weeks after payment of the purchase price has become due and sixty days from the day 
on which the goods were deposited with the buyer or someone on his behalf; see supra subsection 2.2.7. 
174 See Art. 7:39 BW: “(…). This declaration sets aside and terminates the right of the buyer or his successor; (…).” 
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170 Pitlo/Reehuis-Heisterkamp 2012, no. 969. 
171 Asser/Van Mierlo & Van Velten 3-VI* 2010/539. Cf. Kieninger 2004a, p. 381. 
172 Compare HR 3 February 2012, LJN BT6947 (Dix q.q./ING Bank) and Verstijlen 2012 on this subject. 
173 I reiterate from subsection 2.2.7 that the right of reclamation applies only when the following five 
requirements are met. First of all, the movable assets must have been delivered to the buyer. Second, the 
purchase price must have remained unpaid, as a result of which the seller is entitled to terminate the 
contract. Third, the right of reclamation must be invoked by means of a written declaration of the seller 
directed to the buyer. Fourth, the right of reclamation can only be exercised to the extent that the assets 
delivered are in the same state as they were when delivered. Finally, the right of reclamation will lapse on 
the expiry of six weeks after payment of the purchase price has become due and sixty days from the day 
on which the goods were deposited with the buyer or someone on his behalf; see supra subsection 2.2.7. 
174 See Art. 7:39 BW: “(…). This declaration sets aside and terminates the right of the buyer or his successor; (…).” 
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has paid for the assets and has taken delivery of them.175 Requiring the assets to be 
physically delivered to the buyer means that it is not possible to reclaim the assets if they 
were delivered through constitutum possessorium.176 In the case of a pledge, this means that 
only possessory pledgees are afforded protection. Hence, this rule bears similarity to Art. 
3:238 BW, and as we will see in subsection 2.4.5, also to Art. 3:86 BW.177 
 

2.4.4.3. Bankruptcy 
The bankruptcy trustee can choose to perform the debtor’s contract of sale by paying the 
purchase price to a seller that is secured by retention of title. As a result, the assets 
become part of the bankruptcy estate from that moment.178 A comparable effect takes 
place when the bankruptcy trustee fences off a seller’s right of reclamation by paying the 
seller the purchase price, or, alternatively, by providing security for payment within a 
reasonable period.179 In the latter case, the assets are retained for the bankruptcy estate. 
 In the first situation discussed above, ownership to the assets is transferred to the 
(insolvent) debtor after bankruptcy has been declared. Consequently, the assets become 
part of the debtor’s property after declared bankrupt. Due to the status of bankruptcy at 
that moment, however, the debtor will not become entitled to dispose these assets. 
Accordingly, the right of pledge created in advance over future assets will not come into 
existence.180 Hence, in bankruptcy, selling trade creditors with retention of title are paid in 
full or can claim back the assets, while a competing secured lender has no rights 
whatsoever with regard to these assets. 
 

                                            
175 This follows form Art. 7:42(1) and (2) BW. Art. 7:42(1) BW: “Unless the thing has remained in the hands of 
the buyer, the right to reclaim lapses when (…) the thing has been transferred, otherwise than by gratuitous title, to a third 
person who could not reasonably have expected that the right would be exercised.” Art. 7:42(2) BW: “Where, after the 
delivery, a usufruct or pledge has been created over the thing, otherwise than by gratuitous title, paragraph 1 applies, mutatis 
mutandis.” 
176 See supra subsection 2.2.1. 
177 Asser/Van Mierlo & Van Velten 3-VI* 2010/184. Art. 3:238 BW and Art. 3:86 BW are not applicable 
because these articles only apply to debtors that are not, or only partially entitled to dispose. The 
peculiarity of the right of reclamation is that, before it was invoked, the debtor was fully entitled to 
dispose, since it does not have retroactive effect. 
178 The trustee may also decide not to perform the contract, or may fail to decide within a reasonable time. 
In that case, the seller has the right to terminate the contract and claim back the assets sold. See Art. 37(1) 
Fw: “If, at the time of the declaration of bankruptcy, all or part of a reciprocal contract has not been performed by either the 
debtor or his counterparty, and the bankruptcy trustee does not state, within a reasonable period set for this purpose in writing 
by the counterparty, that he is willing to perform the contract, then the bankruptcy trustee will lose his right to claim 
performance of the contract.” (translated). Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 972 
179 It follows from Art. 7:40 BW that the right of reclamation has the same effect in the case of insolvency 
of the debtor. Cf. Pitlo/Reehuis-Heisterkamp 2012, no. 960 and Kieninger 2004a, p. 203. 
180 This follows from Art. 35(2) Fw in conjunction with Art. 3:98 BW. Art. 35(2) Fw reads: “If, before the day 
of the declaration of bankruptcy, the debtor delivered future property in advance, then if he first acquired it after the beginning 
of that day, this property forms part of the bankruptcy estate.” (translated). Art. 3:98 BW declared this paragraph 
equally applicable in case a right of pledge is created: “Unless otherwise provided by law, this Section on the transfer 
of property applies, mutatis mutandis, to the establishment, transfer and abandonment of a limited right to such property.” 
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If the assets have become part of the debtor’s property before the debtor has been 
declared bankrupt, either because the seller was paid off just before that time, or 
because the assets were commingled with other assets before that time, any rights of 
pledge created in advance will become effective before bankruptcy and will have full 
effect in bankruptcy. In that case, it is the lender that ‘wins’ against the competing 
selling trade creditor. 

 
If the selling trade creditor invokes the right of reclamation – for example because the 
creditor does not have the benefit of retention of title – the situation changes, because the 
debtor does have ownership to the assets as long as the right of reclamation has not been 
invoked. As a result, the debtor was entitled to dispose and to create rights of pledge in 
favor of a lender before that moment. Because the right of reclamation has ‘proprietary 
effect’, however, the seller can claim the assets as its property from the debtor, and from the 
bankruptcy trustee acting on the debtor’s behalf. In addition, the seller can claim the 
assets that are covered by the right of pledge established by debtor’s secured lender, 
despite the fact that this right of pledge was valid.181 The secured lender may benefit from 
protection if it was acting in good faith with regard to the question of whether there was a 
reasonable expectation that the right of reclamation would be invoked and received 
delivery of the assets. Thus, only possessory pledgees may benefit from the protection 
offered by Art. 7:42 BW.182 
 
2.4.5. Secured lenders vs. buyers 
As a general rule between secured lenders and buyers, a right of pledge continues in the 
collateral notwithstanding its disposition by the debtor to a buyer, unless the secured 
lender has authorized the disposition free of the right of pledge. This strong right of the 
secured lender does not have its basis in statute, but in a general principle of property law, 
which dictates that a person cannot transfer more rights than he has himself (‘nemo 
plus’).183 This in turn relates to the absolute effect of property rights and hence to another 
important principle of property law, usually known as the principle of ‘zaaksgevolg’ (‘droit 
de suite’): if the secured lender did not authorize the disposition of particular collateral, the 
pledge continues to ‘stick’ to that collateral and the buyer will acquire the asset subject to 
a right of pledge.184 Lenders that benefit from a non-possessory pledge will normally 
allow the debtor to sell secured assets in the ordinary course of business, simply because 
these sales will generate the cash from which the lenders could expect the debtor to 

                                            
181 See Art. 7:39(1) BW; see supra footnote 174. Cf. Snijders & Rank-Berenschot 2012, no. 540. 
182 See supra previous footnote. I reiterate, this rule is very similar to Art. 3:86 BW and Art. 3:238 BW. Art. 
3:86 BW and Art. 3:238 BW are not applicable because they only apply to debtors that are not entitled to 
dispose. The peculiarity of the right of reclamation is that the debtor was entitled to dispose before it was 
invoked, since it does not have retroactive effect. 
183 See supra subsection 2.2.1. 
184 Cf. Salomons 2011, p. 15: “(…) property rights have absolute effect (from the Latin absolutus: dissolved, detached) 
and can be invoked against whomever is in possession of the object.” 
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which dictates that a person cannot transfer more rights than he has himself (‘nemo 
plus’).183 This in turn relates to the absolute effect of property rights and hence to another 
important principle of property law, usually known as the principle of ‘zaaksgevolg’ (‘droit 
de suite’): if the secured lender did not authorize the disposition of particular collateral, the 
pledge continues to ‘stick’ to that collateral and the buyer will acquire the asset subject to 
a right of pledge.184 Lenders that benefit from a non-possessory pledge will normally 
allow the debtor to sell secured assets in the ordinary course of business, simply because 
these sales will generate the cash from which the lenders could expect the debtor to 

                                            
181 See Art. 7:39(1) BW; see supra footnote 174. Cf. Snijders & Rank-Berenschot 2012, no. 540. 
182 See supra previous footnote. I reiterate, this rule is very similar to Art. 3:86 BW and Art. 3:238 BW. Art. 
3:86 BW and Art. 3:238 BW are not applicable because they only apply to debtors that are not entitled to 
dispose. The peculiarity of the right of reclamation is that the debtor was entitled to dispose before it was 
invoked, since it does not have retroactive effect. 
183 See supra subsection 2.2.1. 
184 Cf. Salomons 2011, p. 15: “(…) property rights have absolute effect (from the Latin absolutus: dissolved, detached) 
and can be invoked against whomever is in possession of the object.” 
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service the debt.185 In these cases, the right of pledge will terminate as soon as the asset is 
transferred to the debtor. Such termination of the security can be an implied term of the 
security agreement or can be expressly agreed. If a secured lender did not authorize the 
sale, in principle the debtor is not permitted to transfer title to the assets free of the right 
of pledge. Buyers may nevertheless take assets free of existing security interests if the 
requirements for third party protection are met. These requirements will be explained in 
the next subsection. 

 

2.4.5.1. Secured lenders vs. buyers 
If a debtor has not been authorized to sell the collateral by the secured lender in the 
ordinary course of business, or if the debtor sells other assets (that do not have this 
purpose), the buyer will acquire the asset subject to a right of pledge, unless it deserves 
protection on the basis of Art. 3:86(2) BW.186 In summary, the article requires the buyer 
to have acted in good faith, to have paid for the assets and to have received the assets.187 
With regard to the rights of pledge that have been created in the collateral, this means that 
the buyer must have had no knowledge of the pledge whatsoever, or – if it did possess 
this knowledge – had no reason to believe that the sale violated the rights of the pledgee. 
Since security agreements normally authorize the debtor to sell the collateral free of 
security in the case of sales in the ordinary course of the debtor’s business, most 
buyers will have no reason to ask questions and will therefore be protected. 
 

2.4.5.2. Bankruptcy 
If a buyer has obtained good and valid title prior to bankruptcy, the buyer is not affected 
by the event of bankruptcy: the secured lender already ‘lost’ the security to the buyer, and 
bankruptcy in itself will not create a conflict between the two. However, buyers that 
choose to perform the contract without taking possession of the assets run the risk that, 
in the event of bankruptcy of the debtor, the secured lenders will promote their right of 
pledge to a possessory pledge. In that (rare) case, the buyer will enjoy no protection on 
the basis of Art. 3:86(2) BW, because it has not taken possession of the assets and, as 
from that moment, no longer will have the possibility of taking possession. 

                                            
185 Whether such a clause has been agreed to is to be determined on the basis of the security agreement. 
Asser/Van Mierlo & Van Velten 3-VI* 2010/126. 
186 Art. 3:86(2) BW: “Where property mentioned in paragraph 1 and having been transferred, otherwise than by gratuitous 
title (…), is encumbered with a limited right of which the acquirer does not know or ought to have known at that time, such 
right is extinguished (…).” This Article has to be read in conjunction with Art. 3:86(1) BW: “Although an debtor 
lacks the right to dispose of the property, a transfer (…) of a movable thing (…) is valid, if the transfer is not by gratuitous 
title and the acquirer acts in good faith.” 
187 The requirement that the assets have to be physically transferred to the buyer (or a third person) in 
order for this protection to be provided follows from Art. 3:90(2) BW, which reads: “Delivery of a thing 
which remains in the actual possession of the debtor has no effect as regards a third person who has a prior right to the thing, 
until the thing comes into the actual possession of the acquirer, unless the person with the prior right consented to the 
alienation.” 
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2.4.6. Secured sellers vs. (enforcing) general unsecured creditors 
2.4.6.1. Sellers secured by retention of title vs. (enforcing) general unsecured creditors 
A seller that has retained title in the assets can claim them back from anyone who holds 
them without right, including general unsecured creditors that have levied the assets. If 
the seller deems this necessary, it can even lodge an official protest against the attachment 
by following the procedures set out in Art. 456 Rv.188 General unsecured creditors that 
attach the goods acting in good faith with regard to the retention of title, do not have the 
benefit from a protection rule. 
 

2.4.6.2. Sellers secured by right of reclamation vs. (enforcing) general unsecured creditors 
A selling trade creditor’s right of reclamation can be invoked against the debtor, despite 
the fact that general unsecured creditors of the debtor may have seized the latter’s 
property.189 Furthermore, it is generally assumed that this right causes the attachments of 
general unsecured creditors to lapse.190 
 

2.4.6.3. Bankruptcy 
A selling trade creditor that has retained title in the assets can also exercise this right when 
the buyer has filed for bankruptcy. The same applies for the right of reclamation: when 
invoked, it has full effect, also in bankruptcy.191 
 
2.4.7. (Secured) sellers vs. buyers 
2.4.7.1. Sellers secured by retention of title vs. buyers 
If a selling trade creditor is secured by a retention of title, the debtor is not entitled to 
transfer ownership to the assets, simply because the debtor is not the owner (yet). 
However, selling trade creditors generally allow their debtors to sell goods in the ordinary 
course of business, for the same reasons as secured lenders: they want to be repaid from 
the sale proceeds.192 
 

Whether the selling trade creditor has indeed authorized the debtor to resell the assets 
depends on the purchase agreement between the seller and the debtor.193 According to 
the Love-Love case, this conclusion can be based on the use of explicit wording to this 
end, but this is not necessary. However, this conclusion cannot be based on the mere 

                                            
188 Pitlo/Reehuis-Heisterkamp 2012, no. 972. 
189 Art. 453a(1) Rv does not apply. 
190 According to Pitlo, this assumption is based on the fact that the right of reclamation remains effective 
in the event of the debtor’s insolvency. See Pitlo/Reehuis-Heisterkamp 2012, no. 960. 
191 See supra subsection 2.4.4.3 for more information on this. 
192 Once again, this is known as ‘restrictive retention of title’. See also Asser/Van Mierlo & Van Velten 3-
VI* 2010/545 and also Kieninger 2004a, p. 293. 
193 Asser/Van Mierlo & Van Velten 3-VI* 2010/545, and Pitlo/Reehuis-Heisterkamp 2012, no. 968. 
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the next subsection. 
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security in the case of sales in the ordinary course of the debtor’s business, most 
buyers will have no reason to ask questions and will therefore be protected. 
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by the event of bankruptcy: the secured lender already ‘lost’ the security to the buyer, and 
bankruptcy in itself will not create a conflict between the two. However, buyers that 
choose to perform the contract without taking possession of the assets run the risk that, 
in the event of bankruptcy of the debtor, the secured lenders will promote their right of 
pledge to a possessory pledge. In that (rare) case, the buyer will enjoy no protection on 
the basis of Art. 3:86(2) BW, because it has not taken possession of the assets and, as 
from that moment, no longer will have the possibility of taking possession. 

                                            
185 Whether such a clause has been agreed to is to be determined on the basis of the security agreement. 
Asser/Van Mierlo & Van Velten 3-VI* 2010/126. 
186 Art. 3:86(2) BW: “Where property mentioned in paragraph 1 and having been transferred, otherwise than by gratuitous 
title (…), is encumbered with a limited right of which the acquirer does not know or ought to have known at that time, such 
right is extinguished (…).” This Article has to be read in conjunction with Art. 3:86(1) BW: “Although an debtor 
lacks the right to dispose of the property, a transfer (…) of a movable thing (…) is valid, if the transfer is not by gratuitous 
title and the acquirer acts in good faith.” 
187 The requirement that the assets have to be physically transferred to the buyer (or a third person) in 
order for this protection to be provided follows from Art. 3:90(2) BW, which reads: “Delivery of a thing 
which remains in the actual possession of the debtor has no effect as regards a third person who has a prior right to the thing, 
until the thing comes into the actual possession of the acquirer, unless the person with the prior right consented to the 
alienation.” 
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2.4.6.1. Sellers secured by retention of title vs. (enforcing) general unsecured creditors 
A seller that has retained title in the assets can claim them back from anyone who holds 
them without right, including general unsecured creditors that have levied the assets. If 
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the sale proceeds.192 
 

Whether the selling trade creditor has indeed authorized the debtor to resell the assets 
depends on the purchase agreement between the seller and the debtor.193 According to 
the Love-Love case, this conclusion can be based on the use of explicit wording to this 
end, but this is not necessary. However, this conclusion cannot be based on the mere 

                                            
188 Pitlo/Reehuis-Heisterkamp 2012, no. 972. 
189 Art. 453a(1) Rv does not apply. 
190 According to Pitlo, this assumption is based on the fact that the right of reclamation remains effective 
in the event of the debtor’s insolvency. See Pitlo/Reehuis-Heisterkamp 2012, no. 960. 
191 See supra subsection 2.4.4.3 for more information on this. 
192 Once again, this is known as ‘restrictive retention of title’. See also Asser/Van Mierlo & Van Velten 3-
VI* 2010/545 and also Kieninger 2004a, p. 293. 
193 Asser/Van Mierlo & Van Velten 3-VI* 2010/545, and Pitlo/Reehuis-Heisterkamp 2012, no. 968. 
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fact that the assets have the purpose of being resold in the ordinary course of 
business.194 

 
If a secured seller did not authorize the sale, the debtor is in principle not permitted to 
transfer ownership. Buyers may nevertheless take goods free of existing security interests 
if the requirements for third party protection rules are met. 

In this context of third party protection, the interpretations are similar to those 
described in relation to buyers that take assets subject to a right of pledge created in favor 
of a secured lender.195 In order to qualify as a buyer acting in good faith, the buyer has to 
reasonably believe that the seller is entitled to dispose; this conclusion can still be drawn if 
the buyer knows that the seller and the debtor (first and second hand) agreed to a 
retention of title clause. Hence, if the assets are sold under normal conditions, and the 
buyer had no reason to believe that the retention of title would be exercised by the seller, 
good faith is deemed to exist.196 The buyer must also have taken possession of the assets 
and paid for the assets. 
 

2.4.7.2. Sellers secured by right of reclamation vs. buyers 
Another type of conflict between the debtor’s selling trade creditors and the debtor’s 
buyers occurs when the seller invokes the right of reclamation. I reiterate from subsection 
2.4.4.2 that this right has absolute effect against all the parties that derive a right from the 
debtor, except if the requirements of Art. 7:42(1) BW are met. In summary, this article 
provides that protection on this basis is given when the assets have been physically 
handed over to the buyer, and the buyer has paid for the assets and acted in good faith.197 
In establishing good faith, the main question is not whether the buyer could reasonably 
have expected that the seller was not entitled to dispose, but whether the debtor or the 
debtor’s seller exercise of the right of reclamation falls within the realm of reasonable 
expectation. This means that the buyer must have had no reason to believe that the 
transaction would not have been settled normally.198 The line of reasoning behind this 
rule is parallel to the reasoning in Art. 3:86 BW and Art. 3:238(1) or (2) BW. 
 

2.4.7.3. Bankruptcy 
A selling trade creditor that has retained title in its assets can also exercise its right when 
the debtor, has filed for bankruptcy. The same applies for the right of reclamation: when 
invoked, it has full effect, even in bankruptcy.199 
 
                                            
194 HR 14 February 1992, NJ 1993, 623 (Love-Love). 
195 See supra subsection 2.4.5. 
196 Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/563-564. 
197 See Asser/Van Mierlo & Van Velten 3-VI* 2010/184 and Pitlo/Reehuis-Heisterkamp 2012, no. 959. 
198 Pitlo/Reehuis-Heisterkamp 2012, nos. 959 and 968. 
199 For further information, see subsection 2.4.4.3. 
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2.4.8. Buyers vs. (enforcing) general unsecured creditors 
In theory, a buyer can purchase collateral from the debtor that, at the time of transfer, 
was subject to an attachment by a general unsecured creditor. Conversely, a general 
unsecured creditor can levy upon an asset that has already been sold, but not physically 
transferred. The second situation is very rare, since buyers normally take the assets they 
buy with them at the moment of sale. Art. 453a Rv applies to the first situation. To 
summarize, this means that the buyer takes the asset subject to the levy.200 This can only 
lead to an exception if the prospective buyer was acting in good faith with regard to the 
levy, has paid for the assets and has taken receipt of them.201 
 
3. Dutch legal practice of lenders and trade creditors 
The previous subsection gave an overview of the legal rules and concepts of Dutch 
secured transactions law. It explained, for instance, that Dutch law provides for the 
possessory pledge (Art. 3:236(1) BW) and the non-possessory pledge (Art. 3:237(1) BW). In 
addition, it explained that two other ways to secure payment are embodied in the retention 
of title (Art. 3:92 BW) and the right of reclamation (Art. 7:39 BW). None of these proprietary 
rights are (made) public via a public filing system: the retention of title and the right of 
reclamation require no registration whatsoever, while the deed for non-possessory pledge 
requires that the deed is ‘stamped’, to serve the purpose of date certainty.202 Hence, the 
“register” in which the deeds are entered is – apart from one minor exception203 – not 
open for public inspection. 

In order to gain some idea whether any problems exist in relation to parties 
involved in secured transactions in a system where public filing is not available – which 
analysis will be conducted in the next chapter – this section will provide a general 
description of how these parties deal with these legal rules in their common legal practice. 
Since this research focuses on lenders and trade creditors, I will provide a general 
description of the practical process of lending by banks and supplying on credit terms by 
trade creditors, in which I will concentrate on the following four main issues follows:  

 
i. the process of entering into a (credit) relationship, with the focus on the most 

important considerations and deliberations that are made in this process 
(subsection 3.1.1 and 3.2.1); 

                                            
200 Art. 453a(1) Rv: “A transfer, charge, trust or lease of the asset created or effectuated subsequent to its attachment, 
cannot be held against the attaching creditor.” (translated) 
201Art. 453a(2) Rv: “Rights acquired by a third party other than for no-consideration are respected, provided that the asset 
has passed into its hands and at that time such party was acting in good faith.” (translated) 
202 Reasons of cost and efficiency usually compel Dutch lenders to use the option of drawing up a private 
agreement and filing that deed with the tax authorities, instead of applying for a notarial deed. See supra 
subsection 2.2.3, Beekhoven van den Boezem & Goosmann 2010b, p. 45. Cf. Van den Bosch et al. 2008, 
p. 18. 
203 The information in the register may be disclosed only to a very limited group of persons; in a nutshell, 
the parties to a deed, their heirs or their successors in title; supra subsection 2.2.3.3 and 2.2.4.3. 
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fact that the assets have the purpose of being resold in the ordinary course of 
business.194 
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and paid for the assets. 
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2.4.4.2 that this right has absolute effect against all the parties that derive a right from the 
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provides that protection on this basis is given when the assets have been physically 
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have expected that the seller was not entitled to dispose, but whether the debtor or the 
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expectation. This means that the buyer must have had no reason to believe that the 
transaction would not have been settled normally.198 The line of reasoning behind this 
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A selling trade creditor that has retained title in its assets can also exercise its right when 
the debtor, has filed for bankruptcy. The same applies for the right of reclamation: when 
invoked, it has full effect, even in bankruptcy.199 
 
                                            
194 HR 14 February 1992, NJ 1993, 623 (Love-Love). 
195 See supra subsection 2.4.5. 
196 Cf. Asser/Van Mierlo & Van Velten 3-VI* 2010/563-564. 
197 See Asser/Van Mierlo & Van Velten 3-VI* 2010/184 and Pitlo/Reehuis-Heisterkamp 2012, no. 959. 
198 Pitlo/Reehuis-Heisterkamp 2012, nos. 959 and 968. 
199 For further information, see subsection 2.4.4.3. 
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possessory pledge (Art. 3:236(1) BW) and the non-possessory pledge (Art. 3:237(1) BW). In 
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reclamation require no registration whatsoever, while the deed for non-possessory pledge 
requires that the deed is ‘stamped’, to serve the purpose of date certainty.202 Hence, the 
“register” in which the deeds are entered is – apart from one minor exception203 – not 
open for public inspection. 

In order to gain some idea whether any problems exist in relation to parties 
involved in secured transactions in a system where public filing is not available – which 
analysis will be conducted in the next chapter – this section will provide a general 
description of how these parties deal with these legal rules in their common legal practice. 
Since this research focuses on lenders and trade creditors, I will provide a general 
description of the practical process of lending by banks and supplying on credit terms by 
trade creditors, in which I will concentrate on the following four main issues follows:  

 
i. the process of entering into a (credit) relationship, with the focus on the most 

important considerations and deliberations that are made in this process 
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200 Art. 453a(1) Rv: “A transfer, charge, trust or lease of the asset created or effectuated subsequent to its attachment, 
cannot be held against the attaching creditor.” (translated) 
201Art. 453a(2) Rv: “Rights acquired by a third party other than for no-consideration are respected, provided that the asset 
has passed into its hands and at that time such party was acting in good faith.” (translated) 
202 Reasons of cost and efficiency usually compel Dutch lenders to use the option of drawing up a private 
agreement and filing that deed with the tax authorities, instead of applying for a notarial deed. See supra 
subsection 2.2.3, Beekhoven van den Boezem & Goosmann 2010b, p. 45. Cf. Van den Bosch et al. 2008, 
p. 18. 
203 The information in the register may be disclosed only to a very limited group of persons; in a nutshell, 
the parties to a deed, their heirs or their successors in title; supra subsection 2.2.3.3 and 2.2.4.3. 
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ii. the decision to stipulate collateral security, the extent to which this is done, and 
relevant factors in making this decision (subsection 3.1.2 and 3.2.2); 

iii. the legal and non-legal tools to control the debtor in case of default (subsection 
3.1.3 and 3.2.3); 

iv. the methods for covering shortfalls in the event of their debtor’s default 
(subsection 3.1.4 and 3.2.4). 

 

3.1. The lending practices of Dutch lenders vis-à-vis customers  
3.1.1. The process of entering into a credit relationship  
The process of granting credit – in Dutch often referred to as ‘het kredietbedrijf’ – is a 
core activity for all banks. The structure of a bank’s credit business is highly complex and 
therefore cannot be explained in mere few pages. For the purposes of this thesis, 
however, it is sufficient to merely present an outline.  

The first point of contact for prospective borrowers (hereafter ‘debtors’204) are 
account managers: they are responsible for the loan applications. Debtors must provide the 
account manager with necessary (or required) information.205 Customarily, this 
information includes at least:  

- The annual accounts of the last 3 financial years 
- The interim financial results of the last 3 financial years 
- An operating budget for the current financial year and, if possible, the expectations 

for the next 12 months 
- A liquidity plan for the next 12 months.206 
 

Account managers investigate various aspects of the debtor’s business before they can 
approve any loan. First, they conduct a ‘financial analysis’ of the debtor’s business, focused 
on solvency, liquidity and profitability. Then ‘business-related aspects’ are analyzed, such as 
the type of business, its legal structure, its market position, the structure of the 
management, the quality of the management, etc. Further, the reliability of the financial 
accounts will be critically analyzed, which reliability is considered to be greater if an 
accountancy audit has taken place. After the account manager has gathered the 
appropriate information, he/she will determine what types of credit can be extended and 
                                            
204 Only the fate of commercial debtors is discussed in this thesis; see Introduction subsection D.1. 
205 Drontmann & Kampfraath give an example of what they call the ‘perfect loan application’, see 
Drontmann & Kampfraath 1993, p. 57-61. 
206 Vos 2009, p. 22. This is consistent with what I have learned from interviews with various bankers. As 
to the financial results, however, several bankers indicated that, in days of recession, good results achieved 
in the past are less and less a guarantee for achieving positive results in the future. Consequently, bankers 
pay more attention to the financial figures of the past six months and, moreover, to the soundness of the 
business plan in contrast to prior practice. Interview, Practitioner 2 (banker), March 5, 2012; Interview, 
Practitioner 10 (banker), April 16, 2012. Sometimes, a ‘management letter’ is also submitted, i.e. a document 
that is set up by the accountant and addressed to the management. It includes the relevant information 
about vulnerabilities of the company. See Beekhoven van den Boezem & Goosmann 2010b, p. 47, n. 12. 
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subsequently negotiate and decide on the nature, the terms, and the conditions of the 
loan.207 

Whether or not the loan application is granted depends on a multiplicity of 
objective and subjective (i.e. to be assessed by the account managers) factors. Financial 
analysis is the most important factor in this assessment, with the expected continuity of 
the business a matter of the utmost importance.208 Most loan applications go through 
several stages before the final decisions are actually made. At each stage, several 
departments assess the loan application according to their specialized angle of approach 
and experience. The frequency of these double checks depends mostly on the size and 
complexity of the loan: small loans can often be granted by the account manager himself. 

 
When the account manager has prepared a loan application on the basis of the required 
information, this is submitted for assessment – in accordance with the ‘Two Man rule’ 
or ‘four-eye principle’ – to a department within the bank that must approve the loan 
application. This department is often called the ‘(Credit) Risk Management Department’ 
(hereafter, for simplicity: the ‘Risk Department’) or something of that nature. While the 
account manager is responsible for structuring the loan, the Risk Department checks 
whether the account manager’s deliberations are sound, in view of their own knowledge 
and experiences of the market. Depending on the size and complexity of the loan209 the 
loan application (and the advice of the Risk Department) can then be re-assessed by one 
or more internal so-called ‘credit committee(s)’. These committees examine the application 
with a certain seniority, and also assess how the loan fits into the credit portfolio of the 
bank.210 Very occasionally, i.e. in the case of very large and complex loans, permission at 
board level is also required. 

 
3.1.2. The decision to stipulate collateral security 
If collateral security is stipulated in the form of a pledge, Dutch banks nearly always make 
use of non-possessory pledges.211 However, whether collateral security is stipulated or not 
depends primarily on the type of financing that is granted. In some business segments 
security is never stipulated for loans, the so-called ratio or blank loans.212 Conversely, there 

                                            
207 Interview, Practitioner 2 (banker), March 5, 2012. Vos refers to these last two steps of the lending 
process as the ‘credit analysis' and the ‘grantability analysis’ (translated); see Vos 2009, pp. 23-26. 
208 See e.g. Beekhoven van den Boezem & Goosmann 2010b, p. 55 and Vos 2009, p. 24.  
209 Banks classify companies into different categories within their credit business, according to size 
(measured in terms of turnover and number of employees) or according to the type of financing that they 
grant to those companies. The categories vary from one bank to another, but measured in terms of size 
they are (very) roughly: i) loans up to 500,000 euros (Small Businesses), ii) loans up to ten or sometimes 25 
million euros (Small and Medium-sized Enterprises (‘SME’s’)), iii) loans up to 250 million euros (Large 
Businesses), and finally iv) loans above 250 million euros (‘Corporate Clients’). 
210 Interview, Practitioner 4 (banker), March 5, 2012 and Interview, Practitioner 7 (banker), March 15, 
2012. Cf. Vos 2009, p. 27. 
211 See supra Chapter 1, subsection A.1. Cf. Beekhoven van den Boezem & Goosmann 2010b, p. 45. 
Needless to say, considerable use is also made of personal security, such as guarantees, suretyships etc. 
212 In the case of ratio loans, it is often agreed upon that they will become immediately repayable as soon 
as the business no longer satisfies certain financial ratios, or that as soon as this occurs the debtor will 
have to give security rights. Interview, Practitioner 7 (banker), March 15, 2012. Cf. Beekhoven van den 
Boezem & Goosmann 2010b, p. 47-48. 
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ii. the decision to stipulate collateral security, the extent to which this is done, and 
relevant factors in making this decision (subsection 3.1.2 and 3.2.2); 

iii. the legal and non-legal tools to control the debtor in case of default (subsection 
3.1.3 and 3.2.3); 

iv. the methods for covering shortfalls in the event of their debtor’s default 
(subsection 3.1.4 and 3.2.4). 

 

3.1. The lending practices of Dutch lenders vis-à-vis customers  
3.1.1. The process of entering into a credit relationship  
The process of granting credit – in Dutch often referred to as ‘het kredietbedrijf’ – is a 
core activity for all banks. The structure of a bank’s credit business is highly complex and 
therefore cannot be explained in mere few pages. For the purposes of this thesis, 
however, it is sufficient to merely present an outline.  

The first point of contact for prospective borrowers (hereafter ‘debtors’204) are 
account managers: they are responsible for the loan applications. Debtors must provide the 
account manager with necessary (or required) information.205 Customarily, this 
information includes at least:  

- The annual accounts of the last 3 financial years 
- The interim financial results of the last 3 financial years 
- An operating budget for the current financial year and, if possible, the expectations 

for the next 12 months 
- A liquidity plan for the next 12 months.206 
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approve any loan. First, they conduct a ‘financial analysis’ of the debtor’s business, focused 
on solvency, liquidity and profitability. Then ‘business-related aspects’ are analyzed, such as 
the type of business, its legal structure, its market position, the structure of the 
management, the quality of the management, etc. Further, the reliability of the financial 
accounts will be critically analyzed, which reliability is considered to be greater if an 
accountancy audit has taken place. After the account manager has gathered the 
appropriate information, he/she will determine what types of credit can be extended and 
                                            
204 Only the fate of commercial debtors is discussed in this thesis; see Introduction subsection D.1. 
205 Drontmann & Kampfraath give an example of what they call the ‘perfect loan application’, see 
Drontmann & Kampfraath 1993, p. 57-61. 
206 Vos 2009, p. 22. This is consistent with what I have learned from interviews with various bankers. As 
to the financial results, however, several bankers indicated that, in days of recession, good results achieved 
in the past are less and less a guarantee for achieving positive results in the future. Consequently, bankers 
pay more attention to the financial figures of the past six months and, moreover, to the soundness of the 
business plan in contrast to prior practice. Interview, Practitioner 2 (banker), March 5, 2012; Interview, 
Practitioner 10 (banker), April 16, 2012. Sometimes, a ‘management letter’ is also submitted, i.e. a document 
that is set up by the accountant and addressed to the management. It includes the relevant information 
about vulnerabilities of the company. See Beekhoven van den Boezem & Goosmann 2010b, p. 47, n. 12. 
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subsequently negotiate and decide on the nature, the terms, and the conditions of the 
loan.207 

Whether or not the loan application is granted depends on a multiplicity of 
objective and subjective (i.e. to be assessed by the account managers) factors. Financial 
analysis is the most important factor in this assessment, with the expected continuity of 
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departments assess the loan application according to their specialized angle of approach 
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are loans that are only granted on the basis of assets, asset-based loans. Hence, the type of 
loan that is granted (i.e. secured or unsecured) is dictated by the nature of the business: 
certain types of loans are therefore granted more often in one sector than in another. 

 
Supermarket chains, for example, are pre-eminently suitable for blank loans, because the 
assets in the business are either of little value (e.g. cabinets, shelves etc.) or are not very 
suitable to be used as collateral (stock has a very short turnover time), while the future 
cash flows are steady (i.e. the risk that people will stop buying food is very 
low). Examples of asset-based loans are leasing and factoring, where the loan is linked 
one-on-one to the (value of the) collateral.213 

 
The bargaining power of the companies concerned also plays an important role: security 
will rarely be required for plain vanilla working capital loans to the very large 
companies214 – the Unilever and Shell corporations of this world – simply because these 
multinationals have banks lining up to finance them. In other words, the level of 
competition offered by other banks is very high.215 When loans are granted to SME’s, 
however, the stipulation of security is actually standard practice. Undertakings that have a 
growing need for credit, are often financed by means of syndicates, in case of which 
security rights are distributed to the multiple lenders involved.216 
 

3.1.2.1. The capital requirements pursuant to Basel II (and III)217 (Pillar 1) 
The question of whether a Dutch bank stipulates security for a loan has an impact on 
several important issues concerning its own position. First of all, it has an impact on the 
amount of capital that it must hold on its balance sheet on the basis of the Basel II 
rules,218 which found their way in European Directives and accordingly have been 

                                            
213 Interview, Practitioner 7 (banker), March 15, 2012 and Interview, Practitioner 10 (banker), April 16, 
2012. 
214 Cf. Beekhoven van den Boezem & Goosmann 2010b, p. 47. This is not unique to the Dutch legal 
practice; see ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 8. 
215 In the case of these loans, it is often agreed with the company that the lender will provide blank 
financing as long as the company is performing well, and that security will be requested as soon as the 
company falls below a certain ratio. Cf. supra footnote 212. 
216 See e.g. Beekhoven van den Boezem & Goosmann 2010b, p. 47. 
217 At the time of closing the manuscript for this thesis, a new set of rules is in the process of coming into 
force. These are based on proposals by the members of the Basel Committee on Banking Supervision in 
2010/2011 (<www.bis.org/publ/bcbs189.pdf>, last visited February 5, 2014) to strengthen bank 
regulatory capital requirements and which build on the three pillars of the Basel II framework (Third Basel 
Accord or Basel III). Basel III has been transposed into Directive 2013/36/EU dated 26 June 2013 and 
into Regulation (EU) No 575/2013 dated 26 June 2013. These provide for a phased introduction of new 
rules over a period of time between 1 January 2014 and 31 December 2017. My analysis is based on Basel 
II, but this will not be affected by the substance of the Basel III rules, other than that these signify even 
greater importance of collateral security for purposes of bank regulatory capital requirements. 
218 Basel II (2004) was the second of the Basel Accords adopted by the Bank for International Settlements 
(‘BIS’), under the auspices of the Basel Committee on Banking Supervision. It sets international capital adequacy 
standards for lenders and investment firms and was implemented in the EU in two Directives: Directive 
2006/48/EC, OJ L 177, better known as ‘the Banking Directive’, and Directive 2006/49/EC, OJ L 177, 
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implemented in the Netherlands. According to Pillar 1 of the Basel II rules, lenders must 
hold a minimum amount of regulatory capital on their balance sheet; in Basel 
terminology: ‘own funds’. In short, lenders may not lend or invest this capital, because it 
must serve as cover for outstanding loans. Under Basel I (in force until 2007), a lender 
was required to hold approximately 8% of the total amount of outstanding loans. Basel II 
made this cover dependent on the risk profile of the total credit portfolio and this will 
remain largely unaffected under Basel III.219 Under the Basel rules, the minimum amount 
of ‘own funds’ or regulatory capital is defined by three parameters: credit risk, market risk 
and operational risk.220 For the purposes of this thesis, it is especially the credit risk 
parameter that is relevant.221 Credit risk is understood to be ‘the risk of a financial loss 
that occurs if a client or counterparty fails to meet the terms of a contract or otherwise 
fails to perform as agrees’.222 This parameter is expressed in the ‘Expected Loss’ (‘EL’)223 
that the lender expects to incur on the borrower concerned for every loan on the one hand 
and the maturity of the loan (‘M’) on the other.224 The amount of the EL for each (type of) 
loan can either be directly derived from the Basel rules or calculated by lenders on the 
basis of requirements set out in Basel; this depends on the choice that they make between 
the Standardized Approach (‘SA’) and the Internal Ratings Based Approach (‘IRB approach’).225 

Under the SA, lenders assess the amount of regulatory capital they must hold on 
the basis of the clusters defined by Basel used to categorize their individual loans (i.e. this 
is not rated internally). 
 

                                                                                                                                        
 
 
 
 
 
 
better known as ‘the Capital Adequacy Directive’. The EU Member States adopted the directives into their 
national legislation; in the Netherlands this was mainly in the Financial Supervision Act (Wet op het financieel 
toezicht) and the Prudential Rules (Financial Supervision Act) Decree (Besluit prudentiële regels Wft) and was 
completed in January 2008. 
219 See supra footnote 217. 
220 Regulation (EU) No 575/2013, Article 1(a), ABN AMRO Annual Report 2012, p. 136 and Interview, 
Practitioner 9 (banker), April 3, 2012. 
221 For more information on Market Risk and Operational Risk, see e.g. ABN AMRO Annual Report 2012, 
p. 135 et seq. and Rabobank Group Annual Summary 2013, p. 16 and 49-50. 
222 ABN AMRO Annual Report 2012, p. 140. 
223 For a definition of ‘Expected Loss’, see Article 4; no. 29 of Directive 2006/48/EC, OJ L 177 and 
Article 5, no. 3 of Regulation (EU) No 575/2013. 
224 For an illustration, see ABN AMRO Annual Account 2012, p. 144. 
225 See Directive 2006/48/EC, OJ L 177, chapter 3, section 3, subsection 1 and 2 and Regulation (EU) No 
575/2013, Article 107. 
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The SA is similar to the method used under Basel I, but is more refined because the 
Expected Loss must be calculated for every individual loan granted. For exposures secured by 
mortgage on residential property, for example, is assigned a risk weight of 35%; for 
exposures to multilateral development banks (such as the EBRD) 0%, and for exposure to 
corporates the risk weight may vary from 20% to 150%.226 

 
Under the IRB approach, lenders calculate the EL by reference to the following formula 
in simplified form: PD x LGD x EAD = EL, where:  

§ The Probability of Default (‘PD’) is the likelihood that the debtor will be unable 
to meet its interest and repayment obligations to the lender within one year. The 
PD is measured at the level of the debtor and depends on, among other things, 
the debtor’s solvency, profitability, liquidity, quality of the management, etc.227 

§ The Exposure At Default (‘EAD’) gives an estimate of the total amount that the 
debtor will owe to the bank at the time of default. This largely depends on the 
type of facility available to the debtor.228 

§ The Loss Given Default (‘LGD’) is the loss that the bank will incur on the debtor, 
after liquidation of the security and setoff of the credit balances held at the bank, 
in the event of definitive default of the debtor. The LGD is therefore measured at 
facility level and depends on, among other things, the quality of the security, the 
loss of interest in the period between the moment of default and the time of 
liquidation, agreed guarantees and covenants, and the costs incurred by the bank 
in order to collect its claim.229 

§ The Expected Loss (‘EL’) is the loss that the bank expects to incur on the loan to 
the debtor.230 

 
Under the IRB approach lenders are allowed to calculate either their debtor’s PD or their 
debtor’s PD and LGD, depending on which IRB variant they choose.231 These 
calculations are performed using the ‘internal rating models’ developed internally by the 

                                            
226 See Annex VI, Part I, of Directive 2006/48/EC, OJ L 177 and Regulation (EU) No 575/2013, Article 
117, 122 and 125, also for more examples. 
227 For a definition of ‘Probability of Default’, see Directive 2006/48/EC, OJ L 177, Article 4; no. 25 and 
Regulation (EU) No 575/2013, Article 4, no. 54. Cf. Staal 2011, p. 3. The PD of strong start-up companies 
is generally less than 1%, while that of weaker start-ups is around 4 to 5%. In the review of existing 
borrowers, it can happen that a PD has gone up to 20%. Interview, Practitioner 4 (banker), March 5, 
2012. 
228 Cf. Staal 2011, p. 3. 
229 For a definition of ‘Loss Given Default’ see Directive 2006/48/EC, OJ L 177, Article 4; no. 27 and 
Regulation (EU) No 575/2013, Article 4, no. 55. Cf. Ibrahim & Koch 2009, p. 21, Veldman 2007, p. 36 
and Staal 2011, p. 3. Even if the lender still manages to collect (some of) its claim, the bank always incurs 
costs that cannot be recovered from the debtor. This explains why the LGD can never be calculated as 
0%. 
230 See supra footnote 223. Cf. Vos 2009, p. 12-13 and ING Group Annual Report 2012, p. 234 et seq. 
231 Under the Foundation variant (‘F-IRB’), lenders calculate their debtor’s PD only; under the Advanced 
variant (‘A-IRB’) lenders calculate both the PD and LGD. For an example, see ABN AMRO, Annual 
Report 2012, p. 136. 
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lenders,232 which in turn are based on extensive empirical data from their entire 
organization, reflecting their lending experience with customers. Lenders can 
consequently opt for the IRB approach only if they have sufficient empirical data 
(“mass”) to develop these models.233 Use is therefore subject to approval from national 
regulators. Accordingly, smaller banks will be more inclined to use the SA approach, while 
larger banks, who have greater resource, are more likely to apply the IRB approach.234 
 

From Directive 2013/36/EU, it follows: “Member States shall require that institutions provide 
the competent authorities of their home Member States with all the information necessary for the 
assessment of their compliance with the rules adopted in accordance with this Directive and Regulation 
(EU) No 575/2013. Member States shall also ensure that internal control mechanisms and 
administrative and accounting procedures of the institutions permit the checking of their compliance with 
such rules at all times.”235 

In the Netherlands De Nederlandsche Bank (‘DNB’) supervises compliance with 
these rules, which it does on the basis of these banks’ periodic reports, among other 
things. The rating models are evaluated on e.g. quality and transparency.236 

 
Calculating the PD and LGD in practice 
In practice, the PD and LGD calculations based on these rating models are performed by 
account managers who, when granting each individual loan to a prospective borrower, 
enter both quantitative and qualitative variables regarding the debtor,237 its company238 
and the proposed loan239 in a computer system that calculates the applicable PD and 
LGD percentages.240  Both the PD and the LGD are characteristic of – and therefore 
different for – each e.g. type of business, size of business (SME, Large Corporates etc.), 
market segment (commodities, energy, real estate, etc.) and type of loan (project 
financing, working capital financing, acquisition finance, etc.).241 Large banks use a total 
of no less than 40 to 50 categories and their concomitant rating models, including private 
individuals. In principle, the models provide a conclusive answer, but account managers 
can propose an override on the model outcome if there are specific circumstances not 

                                            
232 These are referred to as ‘PD models’ and ‘LGD models’. In addition, lenders are allowed to use ratings 
issued by external rating agencies, such as Moody’s etc. Directive 2006/48/EC, OJ L 177, Preamble, nos. 
38-39 and Regulation (EU) No 575/2013, nos. 42. Cf. ABN AMRO, Annual Report 2012, p. 135. 
233 Cf. Heitling 2010, p. 15-16.  
234 See for example Rabobank Group Annual Summary 2013, p. 41 and ING Group Annual Report 2012, 
p. 346. 
235 See Directive 2013/36/EU, Section II, Article 4(5). 
236 Interview, Practitioner 9 (banker), April 3, 2012. Cf. Staal 2011, p. 1. For more information on this 
process in the Dutch legal system, see Vos 2009, pp. 10-13. 
237 Such as the debtor’s main activity, its financial accounts, profit and loss account of the past year, etc.. 
Cf. Staal 2011, p. 2. 
238 Such as how long the company has been in existence, whether there have been any recent management 
changes, etc. Cf. Staal 2011, p. 2. 
239 Such as the duration of the loan, what goods are offered as collateral, etc.. 
240 Interview, Practitioner 2 (banker), March 5, 2012. 
241 Cf. Ibrahim & Koch 2009, p. 21. 
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226 See Annex VI, Part I, of Directive 2006/48/EC, OJ L 177 and Regulation (EU) No 575/2013, Article 
117, 122 and 125, also for more examples. 
227 For a definition of ‘Probability of Default’, see Directive 2006/48/EC, OJ L 177, Article 4; no. 25 and 
Regulation (EU) No 575/2013, Article 4, no. 54. Cf. Staal 2011, p. 3. The PD of strong start-up companies 
is generally less than 1%, while that of weaker start-ups is around 4 to 5%. In the review of existing 
borrowers, it can happen that a PD has gone up to 20%. Interview, Practitioner 4 (banker), March 5, 
2012. 
228 Cf. Staal 2011, p. 3. 
229 For a definition of ‘Loss Given Default’ see Directive 2006/48/EC, OJ L 177, Article 4; no. 27 and 
Regulation (EU) No 575/2013, Article 4, no. 55. Cf. Ibrahim & Koch 2009, p. 21, Veldman 2007, p. 36 
and Staal 2011, p. 3. Even if the lender still manages to collect (some of) its claim, the bank always incurs 
costs that cannot be recovered from the debtor. This explains why the LGD can never be calculated as 
0%. 
230 See supra footnote 223. Cf. Vos 2009, p. 12-13 and ING Group Annual Report 2012, p. 234 et seq. 
231 Under the Foundation variant (‘F-IRB’), lenders calculate their debtor’s PD only; under the Advanced 
variant (‘A-IRB’) lenders calculate both the PD and LGD. For an example, see ABN AMRO, Annual 
Report 2012, p. 136. 
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lenders,232 which in turn are based on extensive empirical data from their entire 
organization, reflecting their lending experience with customers. Lenders can 
consequently opt for the IRB approach only if they have sufficient empirical data 
(“mass”) to develop these models.233 Use is therefore subject to approval from national 
regulators. Accordingly, smaller banks will be more inclined to use the SA approach, while 
larger banks, who have greater resource, are more likely to apply the IRB approach.234 
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such rules at all times.”235 
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232 These are referred to as ‘PD models’ and ‘LGD models’. In addition, lenders are allowed to use ratings 
issued by external rating agencies, such as Moody’s etc. Directive 2006/48/EC, OJ L 177, Preamble, nos. 
38-39 and Regulation (EU) No 575/2013, nos. 42. Cf. ABN AMRO, Annual Report 2012, p. 135. 
233 Cf. Heitling 2010, p. 15-16.  
234 See for example Rabobank Group Annual Summary 2013, p. 41 and ING Group Annual Report 2012, 
p. 346. 
235 See Directive 2013/36/EU, Section II, Article 4(5). 
236 Interview, Practitioner 9 (banker), April 3, 2012. Cf. Staal 2011, p. 1. For more information on this 
process in the Dutch legal system, see Vos 2009, pp. 10-13. 
237 Such as the debtor’s main activity, its financial accounts, profit and loss account of the past year, etc.. 
Cf. Staal 2011, p. 2. 
238 Such as how long the company has been in existence, whether there have been any recent management 
changes, etc. Cf. Staal 2011, p. 2. 
239 Such as the duration of the loan, what goods are offered as collateral, etc.. 
240 Interview, Practitioner 2 (banker), March 5, 2012. 
241 Cf. Ibrahim & Koch 2009, p. 21. 
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considered within the ramifications of the model.242 The same applies to those involved 
in the decision making process. 
 

3.1.2.2. How the ‘EL’ affects the level of the credit risk surcharge and solvency surcharge 
The loss that lenders expect to incur with regard to debtors – hence, the Expected Loss 
(EL) – impacts their relationship with debtors in two ways. First, it reflects the credit risk 
they run on their debtors.243 After all, the losses that lenders expect to incur with regard to 
their debtors will materialize somewhere in their credit portfolio; this is, after all, what these 
lenders have calculated on the basis of their internal rating models. Second, the EL 
reflects the extent to which lenders are not allowed to lend capital to new debtors, or 
invest it in projects.244 To reiterate from the previous subsection, that this is explained by 
the fact that the EL reflects the amount of regulatory capital (‘own funds’) that Dutch 
banks must hold on the basis of the Basel rules. 

Both issues cause repercussions on the price of credit, i.e. the interest.245 First, this 
is because the credit risk run by lenders is captured by the inclusion of a ‘credit risk 
surcharge’ in the price of credit.246 Second, the fact that lenders cannot lend the capital 
reflected in the EL means that this capital does not, so to speak, ‘make any money’. Banks 
pass on this ‘lost profit’ in their price of credit, in the form of a ‘solvency surcharge’.247 
These surcharges are added to the costs made to attract funding in the market, known as 
the funding costs of credit, based on the Euribor248 and developments within the capital 
market. In addition, a profit surcharge and an operational costs surcharge are often also 
charged; the latter covers the administrative costs that lenders incur to arrange the loan 
(such as the costs of (computer) systems, the creation of security rights, etc.). 
 

                                            
242 Interview, Practitioner 2 (banker), March 5, 2012. Cf. Staal 2011, p. 1. This is also illustrated in the 
ABN AMRO Annual account 2012, p. 141. An example would be the situation where a company received 
a large order, half of which has already been paid, the day before the loan application, while the rating 
model in principle uses only the most recent profit and loss account. In that case, an account manager can 
make a positive adjustment to the PD obtained from the ‘black box’. Interview, Practitioner 9 (banker), 
April 3, 2012. 
243 Credit risk is the risk that a debtor will be unable to meet interest and repayment obligations to its 
lender. Cf. Leenaars 2003, p. 341. 
244 Interview, Practitioner 9 (banker), April 3, 2012. See also supra subsection 3.1.2.1. 
245 Cf. Leenaars 2003, p. 342-343. 
246 With regard to the interest margin on loans that are granted against cover of collateral, compared with 
loans that are granted without such cover, Vos says that the difference is about 1%: “As a rule of thumb, well 
covered loans are granted with an (interest) surcharge on an annual basis of 1% to 1.5%; for loans that are not so well 
covered, the surcharge will be 2% to 2.5%.” (translated). Vos 2009, p. 29. 
247 In Dutch legal practice, this solvency surcharge is also known as a ‘balance sheet surcharge’ or ‘capital 
surcharge’ (translated). 
248 Euribor stands for Euro Interbank Offered Rate; briefly put, this is the interest rate at which European 
banks lend to each other (or say they do). 
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3.1.2.3. The impact of collateral security on surcharges, and with that: the interest rate 
Relevant to this research is the question of how the stipulation of collateral security 
affects the two above-mentioned surcharges, and hence the price of credit. The answer to 
this is, in short, that the amount and quality of the assets that are offered to the bank as 
collateral have an impact on the lender’s Loss Given Default, i.e. the loss that the lender will 
suffer after liquidation of the security in case of the debtor’s default. The more a lender 
will be able to recover from (collateral) security, the lower the loss – and therefore the 
Expected Loss – will be. Because both the credit risk surcharge and the solvency surcharge 
are related to the amount of the Expected Loss, security has a positive impact on the price 
that debtors pay for their credit.249 The exact price of the credit is different in each case 
given that other important factors, such as the bargaining power of the debtor concerned 
and the competition offered by other banks play a role.250 Contrary to common 
assumptions, it is not always standard practice to take all of the debtor’s assets as security 
by the lender. In certain sectors, blank loans are given as a result of the nature of the 
businesses (e.g. supermarket chains). In the segment in which the stipulation of collateral 
security is customary, such as the SME segment, debtors have the possibility to negotiate, 
which they frequently use.  

 
Interviews with various account managers indicated that some debtors blindly go for 
the lowest price by simply offering all their assets as security; others are more assertive 
and critical, refusing to give certain assets as security, for instance if these assets are not 
related to the type of financing granted to them (e.g. they refuse to give claims as 
security if only the working capital is financed), or if this is not required by another 
bank with a comparable financing proposal.251 

 
3.1.2.4. Concluding remarks 
In view of the foregoing, it can be said that if it is customary for a particular segment to 
request security from the debtor (e.g. SME), account managers feel encouraged to ask for 
it as much as possible. This is because, the more security that can be stipulated, the lower 
the interest those lenders can offer to the debtor, enabling them to win the competitive 
battle with other banks. In this way, they not only gain the loyalty of these borrowers, 
they also unlock more capital, which can be used to grant credit to others and hence 
increase capital returns.252 
 
3.1.3. The tools to prevent the debtor from going into default  
As a consequence, it is in the interest of both the debtor and the lender that the Expected 
Loss is as low as possible in as many cases as possible. Thus, it is important first to mitigate 

                                            
249 Interview, Practitioner 9 (banker), April 3, 2012. Cf. Ibrahim & Koch 2009, p. 2. 
250 Interview, Practitioner 9 (banker), April 3, 2012 and Vos 2009, pp. 29-30. 
251 Interview, Practitioner 2 (banker), March 5, 2012; Interview, Practitioner 9 (banker), April 3, 2012 and 
Interview, Practitioner 10 (banker), April 16, 2012. 
252 Cf. Leenaars 2003, p. 342 and Veldman 2007, p. 36. 
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249 Interview, Practitioner 9 (banker), April 3, 2012. Cf. Ibrahim & Koch 2009, p. 2. 
250 Interview, Practitioner 9 (banker), April 3, 2012 and Vos 2009, pp. 29-30. 
251 Interview, Practitioner 2 (banker), March 5, 2012; Interview, Practitioner 9 (banker), April 3, 2012 and 
Interview, Practitioner 10 (banker), April 16, 2012. 
252 Cf. Leenaars 2003, p. 342 and Veldman 2007, p. 36. 
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the debtor’s Probability of Default. Apart from careful screening of the debtors at the gate 
(see supra subsection 3.1.1), existing borrowers are carefully monitored. Individual loans 
are, for instance, monitored and if necessary revised on the basis of e.g. (interim) financial 
results, periodic interviews with the management and liquidity forecasts. Monitoring also 
takes place at the portfolio level, by looking periodically for negative signs, such as 
companies that show sharply reduced turnover or reach their credit limit,253 or by a 
revision of the market segments that have become more risky and require extra attention. 
This is sometimes referred to as ‘loan quality control’. 

As long as there is no evidence of negative signs, the task of monitoring and 
revising existing credit lines is the responsibility of the account managers. 
 

In monitoring the credit lines, the account managers are often assisted for the somewhat 
smaller loans by ‘logistic advisors’ or ‘insurance specialists’, who monitor the payment 
systems. Larger clients receive a more specialized service, and often have their own 
internal specialists of this kind. 

 
As soon as a lender notices that a business starts to become unstable, more intensive 
supervision is initiated; the department that deals with these issues is often called 
‘Restructuring’. At this stage, the debtor’s management is often called in, and if necessary 
persuaded to restructure activities or take other measures. In this process, lenders have a 
grip on the debtor on the basis of many types of contractual agreements. The most 
important of these is perhaps the personal surety, which acts as a spur to the management 
to keep the business running, since it entails the risk of being personally liable for any 
shortfalls. 

If a business is really going downhill, it is transferred to the department known as  
‘Insolvency & Special Risks’ or ‘Financial Restructuring & Recovery’254 for the most 
intensive form of supervision. At this stage, outgoing payments by the debtor from 
extended credit lines are very closely monitored.255 An important part of this intensive 
supervision is to ensure the integrity of the security that has already been established. If 
necessary, additional security will be stipulated on the basis of Art. 26 of the General 
Banking Conditions (in Dutch, the ‘Algemene Bank Voorwaarden’; ‘ABV’).256 

                                            
253 The computer systems are designed in such a way that the people who perform the monitoring 
automatically receive a red flag if a company reaches its limit. Interview, Practitioner 3 (banker), March 5, 
2012. 
254 ABN AMRO Annual account 2012, p. 140. 
255 Sometimes, for instance, payments may only be made if they have been approved by the lender. 
Interview, Practitioner 6 (banker), March 5, 2012. 
256 Article 26 (Collateral) ABV: “As a result of the General Banking Conditions becoming applicable, the Customer has 
undertaken vis-à-vis the Bank to provide (additional) collateral for all existing and future amounts that the Customer owes 
to the Bank, on any account whatsoever, at the first request of the Bank and to the Bank's satisfaction. This collateral must 
be such, and if necessary must be replaced and/or supplement by the Customer to the Bank's satisfaction, that the Bank, 
taking into account the Customer's risk profile, the cover value of the security and any other factors relevant to the Bank, 
continually has sufficient collateral. At the Customer's request, the Bank shall inform the Customer of the reason of the 
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3.1.4. Methods for covering shortfalls in the event of their debtor’s default 
This subsection will discuss the methods for covering shortfalls if the debtor fails to pay 
the outstanding debt and if the collateral security – if stipulated – turns out to be 
insufficient. In lenders’ terminology, these are methods to mitigate the Loss Given 
Default. 

 
3.1.4.1. Mitigating the LGD 
The second important method to keep the EL as low as possible is to mitigate the loss 
that the bank will incur from the debtor, after liquidation of the security and setoff of the 
credit balances held at the bank, in the event of definitive default of the debtor (i.e. the 
LGD). The LGD is lower when e.g. the quality of the security is better, the period 
between the start of the liquidation situation and the time of liquidation is shorter 
(because the loss of interest is as limited as possible and collateral values realized tend to 
decrease with the passing of time), guarantees or covenants have been agreed, etc.257 
Furthermore, the agreed ranking of security is another aspect of this. 

 
We saw above that it varies from one segment to another whether security is stipulated 
at all, and also, if this is the case, how many lenders are involved in a loan. From large 
businesses, the ‘Corporate Clients’, security will almost never be asked for. In the SME 
segment, however, it is usual for there to be just one lender, known as the ‘principal 
bank’. In case of syndicates, the security rights, and their corresponding ranking, are 
distributed by the banks among themselves.258 

 
When security is stipulated for in a loan, Dutch lenders are guided strongly by the 
explanatory notes to the debtor’s financial statements that specify if they have the ranking 
that they agreed with the debtor (when multiple lenders are involved) or whether they are 
indeed the only secured lender (in case of SME’s). According to Art. 2:375(3) BW, these 
explanatory notes to the financial statements must specify the number of lenders 
providing credit to the debtor and what security has been stipulated.259 Although this 

                                                                                                                                        
 
 
 
 
 
 
demand for collateral, or the replacement or supplement thereof. The amount of the required collateral must reasonably be in 
proportion to the Customer's obligations.”  
257 Cf. ABN AMRO Annual account 2012, p. 162-163. 
258 See on this subject extensively Thiele 2003 and Thiele 2009. 
259 Art. 2:375(3) BW is part of Title 9, on the Annual Accounts and Annual Report. Section 3 contains 
Provisions in Respect of the Balance Sheet and the Notes Thereon. Cf. Beekhoven van den Boezem & 
Goosmann 2010a, p. 751. 
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demand for collateral, or the replacement or supplement thereof. The amount of the required collateral must reasonably be in 
proportion to the Customer's obligations.”  
257 Cf. ABN AMRO Annual account 2012, p. 162-163. 
258 See on this subject extensively Thiele 2003 and Thiele 2009. 
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article does not require that the explanatory notes state to whom the security rights have 
been given, lenders claim that this information can be deduced from the ‘informal’ 
interim financial statements that they ask the business to submit.260 If these statements 
show that there is in fact a first-in-time lender, it is customary for the second lender to 
require the earlier lender to release its security rights in the SME segment. The latter will 
normally be prepared to agree to do so if the outstanding debt is paid in full; to this end, 
the first lender will normally issue a ‘Release Declaration’, stating the amount owing to the 
first lender and confirming release of the security upon receipt of the outstanding 
amount. As soon as the debt owing to the first lender has been paid in full, the security 
ceases to have effect.261 

 
This seems to be a chicken-and-egg problem. After all, the first-in-time lender will only 
release the security when the debt has been paid in full, whereas the second-in-time 
lender will not be prepared to put the debtor in funds to pay the debt of the first-in-
time lender until after the security has been released. It is therefore standard practice for 
the loan documents of the second lender to contain a condition precedent to the effect 
that the debtor must have given written payment instructions to the second lender for 
the amount of the loan owing to the first lender.262 This way the second lender can be 
assured that the first loan is repaid and accordingly, the Release Declaration becoming 
effective. In practice, all this communication takes place via the debtor; in principle, 
lenders have no contact with each other.263   

 

3.1.4.2. Mitigating the risk of a conflicting or intervening security interest 
Sometimes lenders agree to refrain from taking security, on the understanding that the 
debtor will not provide security to other lenders either. Alternatively, a secured lender 
may want to ensure, for a variety of reasons, that no subsequent security is created for the 
benefit of other creditors over the same assets over which it holds its first ranking 
security. To achieve such result, lenders often use negative pledge and pari passu clauses, 
both when granting blank loans as secured loans.  
 

Negative pledge clauses have the purpose of prohibiting the debtor from creating a 
right of pledge in favor of another lender, as this would frustrate the first lender’s right 
to take first ranking security itself or to recover its unpaid debt on a pari passu basis with 
other creditors. A pari passu clause requires the debtor to grant the first lender a security 
right of the same kind and ranking as was granted to the competing lender.264 The 
negative pledge clause also helps to better protect the secured lenders interests in the 
secured assets and avoids conflicts and complications if a prospective lender took 
second ranking security which it enforced against upon the occurrence of a payment 
default prior to the first lender’s loan having matured or defaulted.  

 

                                            
260 Beekhoven van den Boezem & Goosmann 2010a, p. 47. 
261 Cf. Beekhoven van den Boezem & Goosmann 2010b, p. 47 and Beekhoven van den Boezem & 
Goosmann 2010a, p. 751. 
262 Interview, Practitioner 8 (lawyer), March 15, 2012. 
263 Interview, Practitioner 2 (banker), March 5, 2012. 
264 See e.g. Beekhoven van den Boezem & Goosmann 2010b, p. 47. 
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To mitigate the risk of a conflicting pledge that has been stipulated at an earlier time, banks 
use several methods. When security is stipulated for in a loan, the debtor is obliged by law 
to declare in the deed of pledge that it is entitled to grant a security interest in the 
collateral concerned to the pledgee, and furthermore that it either has not granted other 
limited rights (which would include rights of pledge) in the collateral at an earlier time 
(Art. 3:237(2) BW) or if it did, what limited rights are already in existence and given to 
whom.265 As discussed previously, in subsection 2.2.3.1, if the deed lacks this declaration 
this bears no influence on the validity of the creation of the security right, however, the 
debtor can be liable for forgery (see Art. 227 Sr.) or fraud (Art. 326 Sr.) if false statements 
were made in the deed.266 In addition, if a company has the obligation to have its annual 
accounts audited by an accountant,267 this audit (and the corresponding accountant’s 
judgment) is seen as a strong comfort that the debtor has not created any security rights 
earlier in time. This is largely because the accountant examines the accounts in 
considerable depth, looking into e.g. credit lines and important payments: the existence of 
an older right of pledge would then certainly be found.268 Banks derive a certain degree of 
comfort from the ‘compilation report’ that is issued below the level at which an audit is 
obligatory, in situations when an outsourced bookkeeper completes the day-to-day 
accounts. Here, the bookkeeper explains the basis upon which the accounts were made 
without a disclosure concerning the accuracy of these findings. 

If the debtor is indeed deceptive and deliberately fails to disclose an earlier created 
pledge, this information will be entered by name in the ‘EVA register’,269 an interbank 
system from the Dutch Banking Association (in Dutch: Nederlandse Verenging van Banken; 
‘NVB’) and the Association of Funding Providers in the Netherlands (in Dutch: Vereniging van 
Financieringsondernemingen in Nederland; ‘VFN’) that aims to prevent (or restrict) all kinds of 
fraud by businesses.270 If a company is entered in the register as a result of fraud, then – 
partly due to the damage to their reputation – the company is ‘finished’ as far as doing 

                                            
265 See supra footnote 52. 
266 This applies to both the private deed and the notarial deed creating a right of pledge. Cf. Asser/Van 
Mierlo & Van Velten 3-VI* 2010/170 and supra subsections 2.2.3 and 2.2.4. 
267 According to Art. 2:393(2) BW, a business has an audit obligation if it has satisfied two of the following 
three criteria for at least two successive financial years: i) turnover of more than 8.8 million euros, ii) 
balance sheet total of more than 4.4 million euros, iii) more than 50 employees. 
268 Interview, Practitioner 2 (banker), March 5, 2012. Compare Beekhoven van den Boezem & Goosmann 
2010b, p. 47. 
269 EVA stands for Externe Verwijzings Applicatie, which means: External Reference Application (freely 
translated). The EVA register only contains so-called ‘reference information’ (such as the name and date 
of birth of the director or trade register number). This information is open for inspection under strict 
conditions by affiliated banks and other financial institutions. 
270 See <www.bkr.nl/OverBKR.aspx?pid=94> (last visited February 5, 2014) and Protocol 
Incidentenwaarschuwingssysteem Financiële Instellingen (‘Protocol Incidentenwaarschuwingssysteem 
Financiële Instellingen’) (to be found on: <www.nvb.nl/publicaties/1683/protocol-
incidentenwaarschuwingssysteem-financiele-instellingen.html>, last visited February 5, 2014). 
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article does not require that the explanatory notes state to whom the security rights have 
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business is concerned. Such registration expires after 8 years, unless a new event 
materialized prior to such date that justifies a new entry of the company in the register.271 
 

3.1.4.3. The materialization of the risk of a hidden pledge in the Dutch finance practice 
In Dutch financing practice, lenders are confronted only rarely with an existing pledge 
that was unknown to them. In the case of syndicated loans, this happens only very 
occasionally and is usually related to insufficient communication between the lenders and 
the parties due to commercial pressure, which results in the documentation (such as the 
explicit release of security) being incomplete and therefore incorrectly arranged. 

In the segment of SME’s banks seem to be equally unaffected by this problem. 
Interviews with ‘Insolvency & Special Risks’ or ‘Insolvency & Special Risks’ departments 
brought to light that, in most cases debtors are honest about earlier created pledges, 
mentioning them or reporting them in the (interim) financial statements.272 

 
As discussed above, on the rare occasion that an earlier secured lender can indeed be 
discovered, use is made of the ‘Release Declaration’. Still, even if the first lender were 
not to release the security, strictly speaking that would not meet any objections, because 
the first lender no longer has anything to claim from the debtor.  

 
One interviewee mentioned that a debtor in the SME segment, even if it has honestly 
stated that an earlier lender exists, sometimes still commits deceit by impulse, by not 
actually repaying the debt to the first lender when the second lender has already provided 
the loan. If a second lender provided the loan without making sure that the debtor uses 
the funds to repay the first lender, the debtor de facto ends up with two loans at its 
disposal, whilst the first lender continues to have priority. The banker indicated that it 
regarded this as ‘its own fault’ as it, being second lender, simply should have taken 
appropriate measures to avoid this.273 

The risk of deceit either on purpose or by accident is greatest in the segment of 
small business facilities,274 because the provision of such loans is becoming more and 
more automated. Thus, face-to-face contact with the debtor is decreasing, since loan 
applications are more and more completed online. Even so, experienced bankers say that 
such deceit does not occur more than a few times a year, mostly in small credit 

                                            
271 See Protocol Incidentenwaarschuwingssysteem Financiële Instellingen, Art. 4.3.2. A registration may 
also be deleted prior to the 8 years expiry period, if the conditions set by art. 5.2.1 of the Protocol are no 
longer met. From the interviews it emerged that sometimes the fraud specialists at different banks will 
contact each other informally about possible (extreme) cases of fraud. Interview, Practitioner 6 (banker), 
March 5, 2012. 
272 Interview, Practitioner 5 (banker), March 5, 2012; Interview, Practitioner 6 (banker), March 5, 2012; 
Interview, Practitioner 12 (banker), April 25, 2012, Interview; Practitioner 13 (banker), April 25, 2012 and 
Interview, Practitioner 14 (banker), April 25, 2012. 
273 Interview, Practitioner 4 (banker), March 5, 2012. 
274 Verstijlen refers to loans of this kind as ‘the bargain basement of the credit market’ (translated). 
Verstijlen 2011, p. 272. 

 109 

facilities.275 What is more important, however, is the observation that in this segment, 
loans are granted not so much on the basis of whether or not there is collateral available 
for recovery, but more on the basis of the risk profile of the future debtor, such as the 
track and payment record due to the nature of the assets that these businesses have to 
offer (a couple of desks and chairs). In other words, the standard stipulation of a pledge 
on all assets in this segment does not occur because lenders depend on such security; it is 
more just a matter of: ‘nice to have’.276 

 
When asked about the ‘double pledge problem’, the bankers I interviewed that were 
most experienced made comments such as: “in my 25 years of experience, those cases can be 
counted on one hand.”277 This corresponds to a quick and light search for published case 
law in the past 20 years: only 4 conflicts of this nature came to the light. The risk of 
unauthorized sale of the assets just before bankruptcy was perceived to be slightly 
greater.278 

 

3.1.4.4. Hidden retention of title or unauthorized sale in Dutch financing practice 
The existence of retention of title clauses is not perceived in Dutch practice as a ‘hidden’ 
proprietary interest: lenders know that the suppliers to their debtors often rely on 
retention of title clauses in their supply contracts and lenders take this into account. For 
the reasons mention in subsection 4.2.2.1, with regard to these assets the prospective (non-
possessory) secured lender will not acquire a valid right of pledge, since the debtor does 
not have ownership title to and cannot dispose of the assets until after he has paid for 
them. 

Something that is perceived as a risk, however, at least in the preliminary stage of 
bankruptcy, is the likelihood of unauthorized sale of assets by the debtor to prospective 
buyers. In practice, this risk only exists in relation to non-consumer buyers, since lenders 
usually give the debtor permission to sell the assets to consumers, i.e. end users, simply 
because lenders will be paid from the proceeds of sale.279 Interviews with bankers 
revealed that the risk of unauthorized sales occurs particularly in the SME segment at the 
preliminary stage of bankruptcy: for example when the lender wants to proceed to 
execution and discovers that the factory is completely empty.280 Even when the 
prospective buyer can be traced and cannot place reliance on a bona fide third party 
protection rule, lenders may not always easily recover the value of the sold assets. Clearly, 

                                            
275 Interview, Practitioner 12 (banker), April 25, 2012; Interview, Practitioner 12 (banker), April 25, 2012. 
276 Interview, Practitioner 12 (banker), April 25, 2012. Compare Beekhoven van den Boezem & 
Goosmann 2010b, p. 48. 
277 Interview, Practitioner 5 (banker), March 5, 2012 and Interview, Practitioner 13 (banker), April 25, 
2012. 
278 Interview, Practitioner 11 (banker), April 19, 2012. 
279 In the loan agreement with its lender, the debtor is therefore usually allowed to sell the goods to end 
users free from security. Yet, even without such permission, consumers are protected if they acted in good 
faith and meet the additional requirements set by Art. 3:86 BW; see supra subsection 2.4.5.1. 
280 Interview, Practitioner 11 (banker), April 19, 2012. 
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271 See Protocol Incidentenwaarschuwingssysteem Financiële Instellingen, Art. 4.3.2. A registration may 
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275 Interview, Practitioner 12 (banker), April 25, 2012; Interview, Practitioner 12 (banker), April 25, 2012. 
276 Interview, Practitioner 12 (banker), April 25, 2012. Compare Beekhoven van den Boezem & 
Goosmann 2010b, p. 48. 
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unauthorized sales are an issue only if the proceeds were not used to reduce the secured 
indebtedness. 
 

3.2. Trade creditors’ selling practice 
3.2.1. The process of entering into a trade relationship  
Suppliers of product or services often allow their customers to make payment only after 
delivery of the product or service concerned. The term allowed for payment often ranges 
between 30 to 90 days and the extension of such term for payment represents ‘short-term 
trade credit’ for the benefit of the purchaser of the product or service. Such short-term 
credit is an important source of financing for businesses, as it alleviates working capital 
needs. It is quite common in trade worldwide and the Netherlands makes no exception to 
this.281 

Only limited information is available to answer the question on what grounds trade 
creditors base their decision to enter into a business relationship on credit terms or, if 
they have a choice, how they select one customer over another.282 As to the first aspect – 
I will call this the ‘operational motives’ to supply on credit terms – it is simply standard 
practice in many segments of business to grant the purchaser a term for payment. It is not 
difficult to imagine that such practice differs from segment to segment.283 Common sense 
dictates that adherence to business customs in any given segment helps to cement solid 
and durable business relationships. By allowing a term for payment, for example, 
purchasers are given the opportunity to satisfy themselves that the product supplied is 
found to be in order.284 As to the second aspect, – how trade suppliers select one 

                                            
281 The largest credit insurer in the Netherlands Atradius conducts large-scale annual surveys of the 
payment practices by companies in various different countries, including the Netherlands. The purpose of 
these surveys is to provide insight into the payment practices of companies that engage in national and 
international trade. The results are published twice a year in the ‘Atradius Betalingsbarometer’ (Payment 
Practices Barometer). In the most recent survey, conducted in spring 2013, 2,943 companies from 14 
countries were surveyed (Belgium, Denmark, France, Germany, Greece, Great Britain, Ireland, Italy, the 
Netherlands, Spain, Austria, Turkey, Sweden and Switzerland). Surveys conducted in previous years 
included more companies from more countries. With the express caveat that these surveys might be one-
sided or potentially biased (cf. caveat made in Chapter 1, subsection E.2), they claim that Dutch companies 
sell to a large degree on credit terms: sales on credit terms were said to account for about 48.6% of total 
domestic sales in 2013. Compared to other Western European jurisdictions this is claimed to be slightly 
above average. See ‘Atradius Betalingsbarometer’ (Payment Practices Barometer), core result for the 
Netherlands (Spring 2013), p. 4 to be found on <www.atradius.nl> (last visited February 5, 2014). 
282 Dekker & Ligterink do mention one thing that seemed relevant for the purpose of this topic: “(…) the 
conditions under which a supplier supplies trade credit, does not strongly depend on its buyers’ credit worthiness, (…)”. 
Dekker & Ligterink 2004, p. 118 (translated). 
283 The Atradius Barometers also suggest that the extent to which trade suppliers sell their assets on credit 
terms, varies according to the sector concerned, such as manufacturer sector, the wholesale sector, the 
retail sector, the distribution sector or the services sector and also depends on the size of the business. See 
‘Atradius Betalingsbarometer’ (Payment Practices Barometer), International survey of B2B payment 
behaviour, Core results Western Europe (Spring 2012), p. 8. 
284 Dekker & Ligterink 2004, p. 117-126. Cf. ‘Atradius Betalingsbarometer’ (Payment Practices Barometer) 
of 2010-2013, which provide similar reasons to grant trade credit to business-to-business customers 
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customer over another – limited information are available. A large-scale Atradius survey 
conducted in 2010285 reported four main elements that play a role in Western-European 
companies’ decision making to that effect: credit check, familiarity, track record en 
‘reputation’. ‘Track record’ and ‘credit check’ give a perspective on the debtor’s payment 
history, whereas ‘familiarity’ refers to knowledge of the customer from experience or as a 
result of economic, cultural or geographical proximity.286 These elements are mirrored by 
most jurisdictions included in the survey, be it not always in the same order of priority. 
For Dutch trade suppliers these considerations were, in reported order of importance: 
‘track record’ of the debtor, ‘familiarity’ and ‘credit check’.287  
 

3.2.2. The decision to stipulate collateral security (e.g. retention of title) 
With regard to the decision to stipulate security rights, examination of the sales conditions 
of 25 randomly selected businesses in the SME segment involved in the sale of movable 
property showed that in 23 out of 25 cases, trade creditors stipulate retention of title on 
the goods that they will supply. Non stipulate the creation of a right of pledge, which is 
hardly surprising given the much more relaxed formalities for stipulating retention of title 
as opposed to taking a non-possessory pledge. The examination of the sales conditions of 
13 randomly selected sector organizations in the SME segment has yielded a similar result: 12 
out of 13 showed a retention of title clause. 

This finding corresponds with the estimation by various employees from the 
‘Insolvency & Special Risks’ departments of different banks. They indicated that 80-90% 
of trade creditors make use of retention of title clauses; they are not used by the other 10-
20% because of old-fashioned business methods, a certain mentality in a certain sector,288 
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unauthorized sales are an issue only if the proceeds were not used to reduce the secured 
indebtedness. 
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281 The largest credit insurer in the Netherlands Atradius conducts large-scale annual surveys of the 
payment practices by companies in various different countries, including the Netherlands. The purpose of 
these surveys is to provide insight into the payment practices of companies that engage in national and 
international trade. The results are published twice a year in the ‘Atradius Betalingsbarometer’ (Payment 
Practices Barometer). In the most recent survey, conducted in spring 2013, 2,943 companies from 14 
countries were surveyed (Belgium, Denmark, France, Germany, Greece, Great Britain, Ireland, Italy, the 
Netherlands, Spain, Austria, Turkey, Sweden and Switzerland). Surveys conducted in previous years 
included more companies from more countries. With the express caveat that these surveys might be one-
sided or potentially biased (cf. caveat made in Chapter 1, subsection E.2), they claim that Dutch companies 
sell to a large degree on credit terms: sales on credit terms were said to account for about 48.6% of total 
domestic sales in 2013. Compared to other Western European jurisdictions this is claimed to be slightly 
above average. See ‘Atradius Betalingsbarometer’ (Payment Practices Barometer), core result for the 
Netherlands (Spring 2013), p. 4 to be found on <www.atradius.nl> (last visited February 5, 2014). 
282 Dekker & Ligterink do mention one thing that seemed relevant for the purpose of this topic: “(…) the 
conditions under which a supplier supplies trade credit, does not strongly depend on its buyers’ credit worthiness, (…)”. 
Dekker & Ligterink 2004, p. 118 (translated). 
283 The Atradius Barometers also suggest that the extent to which trade suppliers sell their assets on credit 
terms, varies according to the sector concerned, such as manufacturer sector, the wholesale sector, the 
retail sector, the distribution sector or the services sector and also depends on the size of the business. See 
‘Atradius Betalingsbarometer’ (Payment Practices Barometer), International survey of B2B payment 
behaviour, Core results Western Europe (Spring 2012), p. 8. 
284 Dekker & Ligterink 2004, p. 117-126. Cf. ‘Atradius Betalingsbarometer’ (Payment Practices Barometer) 
of 2010-2013, which provide similar reasons to grant trade credit to business-to-business customers 
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customer over another – limited information are available. A large-scale Atradius survey 
conducted in 2010285 reported four main elements that play a role in Western-European 
companies’ decision making to that effect: credit check, familiarity, track record en 
‘reputation’. ‘Track record’ and ‘credit check’ give a perspective on the debtor’s payment 
history, whereas ‘familiarity’ refers to knowledge of the customer from experience or as a 
result of economic, cultural or geographical proximity.286 These elements are mirrored by 
most jurisdictions included in the survey, be it not always in the same order of priority. 
For Dutch trade suppliers these considerations were, in reported order of importance: 
‘track record’ of the debtor, ‘familiarity’ and ‘credit check’.287  
 

3.2.2. The decision to stipulate collateral security (e.g. retention of title) 
With regard to the decision to stipulate security rights, examination of the sales conditions 
of 25 randomly selected businesses in the SME segment involved in the sale of movable 
property showed that in 23 out of 25 cases, trade creditors stipulate retention of title on 
the goods that they will supply. Non stipulate the creation of a right of pledge, which is 
hardly surprising given the much more relaxed formalities for stipulating retention of title 
as opposed to taking a non-possessory pledge. The examination of the sales conditions of 
13 randomly selected sector organizations in the SME segment has yielded a similar result: 12 
out of 13 showed a retention of title clause. 

This finding corresponds with the estimation by various employees from the 
‘Insolvency & Special Risks’ departments of different banks. They indicated that 80-90% 
of trade creditors make use of retention of title clauses; they are not used by the other 10-
20% because of old-fashioned business methods, a certain mentality in a certain sector,288 
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or because it this is not customary in the sector.289 A small minority (about 1/5th) of the 
80-90% that use retention of title clauses were said to make use of the option of the 
‘extended retention of title’ that is offered by Dutch law in Art. 3:92(2) BW.290 This 
corresponds with the examination of the sales conditions of 25 SME businesses, where 2 
out of 25 indeed deployed such ‘extended retention of title’. 
 
3.2.3. Tools to control the debtor in case of default 
The relationship between businesses is very different from the relationship between a 
business and a lender. Unlike lenders, trade creditors do not monitor their debtors’ 
business at close range and therefore do not have, as lenders do, methods to mitigate their 
debtor’s probability of default. 
 
3.2.4. Method’s for covering shortfalls in the event of their debtor’s default 
In spite of the fact that trade creditors do not have methods at their disposal to mitigate 
the debtor’s probability of default, they can cover themselves against possible losses in the 
event of the debtor’s default. As subsection 3.2.2 shows, they do this by e.g. stipulating 
retention of title, for appropriate sectors. Trade creditors also tend to protect themselves 
against possible losses by closely watching payment arrears or by taking out credit 
insurance.291 The Atradius reports suggest that smaller business have a greater preference 
for cash payment, whereas larger business – having greater credit management resource – 
tend to also use tools, such as active monitoring and pursuing debtors for payment, 
checking their creditworthiness and track record etc.292 Larger businesses can also 
monitor the market in terms of sectors that – or are expected to – experience difficulties, 
but smaller businesses normally not have the possibility to do so. 

If a business is going downhill and trade creditors become aware of this situation, 
the Dutch business culture is such that, according to ‘common knowledge’, trade 
creditors will either reduce the term allowed for payment,293 ultimately resulting in 
demanding cash against delivery or will stop supplying.294 For this reason, rescue 
operations performed by Dutch lenders for businesses in financial difficulties are often 
                                            
289 Interview, Practitioner 6 (banker), March 5, 2012 and Interview, Practitioner 14 (banker), April 25, 
2012. This corresponds with what other authors tend to assume about this practice. See for example, Van 
den Heuvel 2009, p. 91. 
290 See supra subsection 2.2.6. 
291 Cf. ‘Atradius Betalingsbarometer’ (Payment Practices Barometer), International survey of B2B payment 
behaviour, Core results overall survey (Fall 2011), p. 15 mentioning several ‘credit management tools’ e.g. 
checking a buyer’s creditworthiness, active credit management (dunning etc.) selling on cash terms and use 
of credit insurance. 
292 See ‘Atradius Betalingsbarometer’ (Payment Practices Barometer), International survey of B2B 
payment behaviour, Core results overall survey (Fall 2011), p. 15. 
293 The Atradius surveys report that ‘financial stability of the buyer’ is one of the factors in determining the 
length of the payment terms set by Dutch companies. See Atradius Betalingsbarometer (Payment Practices 
Barometer), Core results – The Netherlands, Summer 2010, pp. 10, 13-15. 
294 See e.g. Hamwijk 2006, p. 726-728, Luttikhuis 2007, p. 5, Hamwijk 2008, p. 267.  
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kept secret (also known as ‘silent restructurings’), because if the business has lost trade 
credit, it will find itself in an acute liquidity crisis, with bankruptcy as the usual – but 
undesirable – result. 
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1. Introduction 
The previous chapter illustrated how a system of non-public filing is structured, giving a 
description of its legal rules and a general description of how lenders and trade creditors 
use – and operate within the boundaries of – these rules. The aim of that description was 
to show how such a non-public filing system functions, simply because very few such 
systems remain. More importantly, it served as an exploratory example. By demonstrating 
what happens when certain types of parties involved in secured transactions cannot inspect 
a filing system, we may get an idea of what problems a public filing system might be 
capable of solving, and if so, to what extent.1 

This chapter will recapitulate the findings, re-analyzing them and drawing 
conclusions concerning the relevance of public information for various types of parties 
involved in secured transactions. First, I will investigate whether, and if so to what extent, 
the absence of publicized information on security rights can be a source of harm to 
several types of parties dealing with the debtor, because it puts them in a more adverse 
position than if that information had been publicly available. Furthermore, I will analyze 
the consequences for the debtor.2 In doing so, I will try to fathom the essence of the 
principle of publicity: to what extent should property rights be public and to whom – or 
for whose benefit? The answer that this chapter gives to the question what problems are 
caused specifically by the absence of publicity will allow us to investigate if and to what 
extent the U.S. notice filing system would solve these problems, in Part II, and hence to 
answer the main question of this research, i.e. whether we should strive for a European 
equivalent of this notice filing system, in Part III.  

 
2. Unsecured creditors 
2.1. Introduction; the perceived problem(s) 
One of the perceived problems relating to the absence of public information – as is the 
case in the Dutch, the German and the Austrian legal system – concerns the position of 
unsecured creditors.3 The reasoning seems to be that if information on security rights is not 
publicly available, potential unsecured creditors run the risk of conducting trade on the 
false proposition that the assets of their debtor will be available for recovery of an unpaid 
debt. In other words, the debtor would seem to be wealthier than it actually is. As Bridge 
illustrates, this was an important motive for adopting a public register in the U.K., back in 
1900: 
 

                                            
1 Cf. supra Chapter 1; subsection C.1. 
2 Cf. supra Chapter 1; subsection D.1. 
3 Among many others, see Beale 2008, p. 96, mentioning ‘unsecured creditors’ as one of the categories in 
need of publicity: “There should be adequate warning to other potential secured parties, to unsecured creditors, and to 
persons who may wish to buy or lease the debtor’s property when it is or may be subject to a security right.” 
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“A clear motivation behind the duty to register from the outset was the belief that the concealment 
of secured credit was an evil calculated to mislead those dealing with the company. The 
requirement of registration was designed for the protection of those doing business with the 
company so that they might see how much of a company’s assets would be available for 
distribution in any insolvent liquidation.”4 

 
Similar considerations seemed to have played a role in the U.S.: 
 

“A history of chattel security could be well written in terms of 400 year-struggle by debtors and 
their secured creditors to create security interests of various sorts in the debtor’s property without 
affording notice to buyers or other creditors, and the attendant demands by unsecured creditors 
generally for some kind of notice when all or part of the debtor’s assets become subject to security 
interests.”5 

 
Although some consider this notion to be rather outdated, similar arguments can still be 
found in contemporary European6 and U.S.7 literature where the use of a public filing 
system is discussed. For the European context, see e.g. Drobnig, recalling the motives for 
the requirement of dispossession of the debtor, and hence one of the perceived functions 
of publicity for potential (unsecured) creditors (see in the context of this subsection his 
referral to the second function): 
 

“The debtor’s dispossession fulfills two major functions: it makes it more difficult for the debtor to 
dispose of the pledged goods to a third person; and the debtor can no longer create the misleading 
impression in the minds of his other creditors of owning the pledged goods which might be available 
for the satisfaction of their claims.”8 

 
It seems that the arguments stem from the belief that information with regard to security 
rights in the debtor’s assets is useful to the latter’s potential creditors, because it gives 
them the opportunity to decide whether to enter into a (credit) relationship, and if so, under 

                                            
4 See Bridge 2008, p. 186. Bridge says further that registration would also (hence, apparently not mainly) do 
much to clarify the rights of secured creditors if the company went into liquidation and the rights of those 
purchasing the company’s property, since it avoids the evils of backdated documents and provides the 
charge with a badge of authenticity. This function of publicity will be discussed in subsection 3.2 of this 
Chapter. 
5 Coogan 1962, p. 289. 
6 See the many references in Chapter 2, section 2 and e.g. ‘Company Security Interests’ (London: The Law 
Commission, 2005), p. 32 on the related subject of the registration of outright sales of receivables: 
“Requiring that outright sales be registered would also provide unsecured creditors with valuable information about the 
company’s finances.” And on p. 133: “The reason for denying effect to a charge that has not been perfected by either filing 
or control is to make sure that unsecured creditors and other parties (including potential second secured parties) dealing with 
the company have a chance to discover the charge.” 
7 LoPucki, Abraham & Delahaye 2013, p. 1788 describe ‘The Deception Problem’ as one of the two main 
policy objections to security: “The essence of the Deception Problem is that debtors who have granted security interests 
appear to have wealth, but do not. The effect is to deceive third parties who extend credit without knowledge of the pre-existing 
security.” 
8 Drobnig 2011, p. 1027. 
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what conditions.9 The assumed problem seems to be that, unless such information is 
publicly available, potential creditors run the risk of entering into a (credit) relationship 
which they would not have done had they known the facts, or without having had the 
opportunity to stipulate additional (protective) conditions, such as taking collateral or – if 
that is not possible or feasible – asking for a higher price. See e.g. Van den Heuvel: 
 

“The safeguard offered by publicity is that potential creditors, by consulting the register, can find 
out whether, and if so to what extent, the assets are already encumbered with security rights in 
favour of other creditors. This information is important for creditors who, before proceeding to 
grant credit, want to find out the scope of their right of recourse in concreto. On the basis of this, 
they can decide not to grant credit because of the lack of unencumbered assets, or to take account of 
the increased risk due to those security rights by increasing the price of the credit they grant.” 10 

 
See also commentary by Schwartz:  
 

“Secured creditors will charge lower interest rates because security reduces their risks, but 
unsecured creditors will raise their rates in response because security reduces the assets on which 
they can levy, and so increases their risks.”11 

 
This therefore boils down to a feeling that unsecured creditors, i.e. creditors that have not 
stipulated security, have missed out on something by not having public information with 
regard to security rights if they have not raised their price either. That this is also one of 
the motives underlying the U.S. public filing system can be seen from many U.S. based 
sources, including Dunham, describing the main reasons for filing in the U.S. immediately 
prior to the adoption of the U.S. notice filing system in 1949: 
 

“As far as inventory financing is concerned, the traditional protection [of unsecured creditors, 
DJYH] has been sort of publicity to the secured lending – that is, to require notice of the lien to 
be in the public records as a condition to the lien’s validity against creditors. This, it is argued, 
gives creditors a chance to find out that they cannot rely on a prospective debtor’s assets as a source 
of payment of debts.”12 

                                            
9 Cf. Simkovic 2009, p. 290: “With such detailed and reliable information, creditors could rationally decide for themselves 
whether to extend credit, on what terms and at what price.” 
10 Van den Heuvel 2004, p. 91 (translated). Here Van den Heuvel makes it clear that she understands the 
provision of credit to also include ‘trade credit’. She therefore understands potential credit providers to 
also include potential trade creditors. However, she adopts a critical attitude toward the importance of 
publicity precisely in relation to these trade creditors. 
11 Schwartz 1984, p. 1054. See also Livingston 2007, p. 149, Wittman 2006, p. 286: “By having collateral, they 
are willing to lend at lower rates” and Steven 2008, p. 11. 
12 Dunham 1949, p. 610. Cf. Philips 1979, p. 7: “Because perfection is a legal conclusion that enhances the rights of the 
secured party to the collateral in relation to the rights of others-including purchasers of collateral, transferees of the collateral, 
unsecured creditors, or other secured creditors these other parties should be able to make their credit or purchase decisions with 
the perfected secured party's interest in mind” and Harris & Mooney 1994, p. 2064: “We see nothing unfair or 
untoward about permitting a secured creditor to go to the head of the line when earlier-in-time creditors have not chosen to 
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“As far as inventory financing is concerned, the traditional protection [of unsecured creditors, 
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be in the public records as a condition to the lien’s validity against creditors. This, it is argued, 
gives creditors a chance to find out that they cannot rely on a prospective debtor’s assets as a source 
of payment of debts.”12 

                                            
9 Cf. Simkovic 2009, p. 290: “With such detailed and reliable information, creditors could rationally decide for themselves 
whether to extend credit, on what terms and at what price.” 
10 Van den Heuvel 2004, p. 91 (translated). Here Van den Heuvel makes it clear that she understands the 
provision of credit to also include ‘trade credit’. She therefore understands potential credit providers to 
also include potential trade creditors. However, she adopts a critical attitude toward the importance of 
publicity precisely in relation to these trade creditors. 
11 Schwartz 1984, p. 1054. See also Livingston 2007, p. 149, Wittman 2006, p. 286: “By having collateral, they 
are willing to lend at lower rates” and Steven 2008, p. 11. 
12 Dunham 1949, p. 610. Cf. Philips 1979, p. 7: “Because perfection is a legal conclusion that enhances the rights of the 
secured party to the collateral in relation to the rights of others-including purchasers of collateral, transferees of the collateral, 
unsecured creditors, or other secured creditors these other parties should be able to make their credit or purchase decisions with 
the perfected secured party's interest in mind” and Harris & Mooney 1994, p. 2064: “We see nothing unfair or 
untoward about permitting a secured creditor to go to the head of the line when earlier-in-time creditors have not chosen to 
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And, more recently, Adler, Baird & Jackson: 
  

“Concern about the problem of ostensible ownership animates Article 9. Article 9 creates a strong 
policy (respected, we shall see, in bankruptcy) against “secret liens,” that is, security interests that 
purport to give a property interest to a creditor while the debtor appears to the world to own such 
property.”13 

 
This assumption can also be found present in international reports on the use of public 
filing.14 In the following subsections I will examine if and to what extent, this assumption 
is actually realistic, using the Dutch legal system as an exploratory example. 
 
2.1.1. Point of departure 
Taking the fate of unsecured creditors to heart makes sense, given that their sole prospect 
of recovery is to take recourse on the debtor’s assets. In consideration of this interest, it 
cannot be denied that availability of the debtor’s assets says something in the abstract 
about whether or not creditors would be satisfied. After all: the more assets are ‘free’ for 
recourse, the more proceeds can be used to pay unsecured creditors by means of 
attachment or execution of the assets. However, to assume that this information would 
actually help to provide guidance as to whether these creditors should enter into the 
relationship at all, or whether this should be done on a secured or unsecured basis, is 
quite another thing. In relation to both unsecured trade creditors and unsecured lenders 
this seems to be unlikely or, at least, to be more nuanced. 

Trade creditors15 are commonly considered as unsecured creditors,16 both in 
practice and in legal literature, thus their position will be discussed first. 

                                                                                                                                        
 
 
 
 
 
 
obtain security themselves and all creditors have an opportunity to discover the existence of the secured creditor.” See also 
LoPucki, Abraham & Delahaye 2013, p. 1798 et seq. 
13 Adler, Baird & Jackson 2007, p. 15. 
14 See e.g. De La Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 
Jurisdictions’ (Washington DC: IFC, 2012), p. 6: “Grantors, potential secured and unsecured creditors, and potential 
competing claims have an interest in the information contained in a collateral registry and in its availability.” 
15 In U.S. and European literature, the terms ‘general creditors’, ‘unsecured creditors’, ‘ordinary creditors’ 
and ‘trade creditors’ are used interchangeably. In this thesis, I use the term ‘trade creditors’ to allude to 
sellers of movable assets that have sold and supplied their assets to the debtor on credit terms. The term 
‘unsecured trade creditors’ should be understood to mean suppliers of movable assets that have not 
stipulated a security interest or retention of title. See also Chapter 1, subsection D.1. on this. 
16 It seems that ‘secured creditors’ are often considered by implication as a synonym for lenders, because 
lenders typically require collateral security for their credit exposure to companies. Unsecured creditors, on 
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2.2. (Potential) trade creditors that decide to enter into a relationship on an 
unsecured basis 
On the question on what grounds trade creditors base their decision to enter into a 
business relationship on credit terms and what those terms should be and, if they have a 
choice, how they select one customer over another, only limited information is available.17 
The cited Atradius credit insurance surveys suggest that trade creditors, when deciding to 
sell on supplier credit terms, take no account of whether their potential debtor’s assets 
have been pledged. Not only is the question whether security rights have been created in 
the debtor’s assets not mentioned at all as a factor that would influence the decision to 
enter into a trade relationship on credit terms, the reports also indicate that the main 
reasons for Dutch companies to decide to sell on credit terms were found to be (in order 
of importance): ‘track record’ of the debtor, ‘familiarity’ and ‘credit check’. Here, ‘track 
record’ and ‘credit check’ provide a perspective on the debtor’s payment history, whereas 
‘familiarity’ refers to the knowledge of the customer based on experience or as a result of 
economic, cultural or geographical proximity.18 

The aforementioned results as presented in the Atradius reports could be 
explained in several ways. The interviewees involved in the surveys may simply not have 
been asked the relevant specific and open questions; the reports make no mention of what 
questions were asked. But even if the relevant questions were asked, the results may be 
explained by the fact that Dutch trade creditors simply do not have the opportunity to 
check a public filing system, as Dutch law simply does not provide for it. Given that the 
Atradius reports on other participating countries where a public register is available 
produce similar results, this is not necessarily a logical explanation. For the businesses in a 
country with a (well-) functioning filing system, such as France, the main factors that play 
an important role in the decision to sell products or services on credit terms are found to 
be: ‘track record’, followed by ‘familiarity’ and ‘reputation’.19 The same goes for Great 
Britain, where respondents ranked ‘credit check’ first in terms of importance, followed by 

                                                                                                                                        
 
 
 
 
 
 
the other hand – also quite frequently referred to by other names; see supra the previous footnote – seem 
to be implicitly taken to mean suppliers of movable assets, i.e. ‘trade creditors’. 
17 Supplier credit is an important source of financing for businesses, as it alleviates working capital needs. 
This applies to business in and outside the Netherlands; see supra Chapter 3, footnote 281. 
18 Cf. supra Chapter 3; subsection 3.2.1.  
19 ““Reputation” is an intangible factor related to the perception that stakeholders have of a company from an 
economic/social/ethical point of view.” See Atradius Payment Practices Barometer – Survey of payment 
behaviour of international companies – Summer 2010, p. 10. 
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‘reputation’ and ‘track record’.20 The most important reason for approaching these 
reports with caution is the fact that they were not written in the line of independent 
scientific research, but were instead created by a commercial entity that has an interest in 
selling credit insurance. They may therefore not be free from bias.21 The fact, however, 
that trade creditors take no account of whether their potential debtor’s assets have been 
pledged can also – and should in my view – be argued by reference to common sense. 

The proposition that trade creditors enter into an unsecured business relationship 
simply because they had no access to public records concerning existing security is in my 
view without merit for several reasons. First, this suggests that certain trade creditors, in 
conducting trade, assume that their prospective debtor’s assets are unencumbered.22 The 
adoption of a public filing system, which after all is said to be designed to make security 
rights public, would in that view assist those creditors. I do not share this line of thought, 
however, since the extensive encumbrance of assets is standard business practice (both in 
and outside the Netherlands) and in any event in the Netherlands is a matter of common 
knowledge.23 Secondly, this line of thought implies that trade creditors would refrain from 
taking security, not only because they have satisfied themselves by reference to the public 
register that their debtors assets were unencumbered, but also because they must have 
made the assumption that the assets will remain unencumbered until such time that the 
supplier has been paid: after all, an unsecured creditor always ranks behind another 
creditor from the moment the latter takes a security interest.24 Clearly such assumption is 
illogical. The existence and extent of encumbrances that prospective creditors can see at 
the time of supplying credit says absolutely nothing about whether this may change in the 
future, when they have become a creditor. The pool of assets can and will shrink or swell 
every day and in fact creditors are, or should be, aware of that fact: 
 

                                            
20 Atradius Payment Practices Barometer – A survey of the payment behaviour in European companies – 
Results Winter 2010, pp. 18 and 22.  
21 For example, Atradius might feel encouraged to create the impression that selling on credit terms is 
riskier than it actually is. 
22 At least, this is what the often referred to false appearance of wealth-argument suggests: that unsecured 
creditors are induced to entering into a business relationship with the debtor by the (false) appearance of 
wealth caused by the physical presence of the assets. See, amongst many others Pitlo/Brahn, Groot & 
Breemhaar 1980, p. 474 (translated): “(…) as a result of the non-possessory pledge, the possibility arises that third 
parties can be deceived by a false appearance, (…) because now the outsider cannot see that the movable tangibles that he 
[the debtor, DJYH] has in his possession are encumbered with a security right, so that a false appearance of 
creditworthiness arises.” See Chapter 2 on this subject. 
 23 Therefore, if one might assume anything in the absence of public information that proves the contrary, 
it would be logical to assume the most usual scenario (and moreover it would be wisest to take account of 
the most ‘adverse’ scenario). Cf. e.g. Van den Heuvel at p. 91. 
24 For Dutch law, see Art. 3:277(1) BW and Art. 3:278(1) BW, as discussed in subsection 2.4.1 and 2.4.2 of 
Chapter 3. Such a security right can secure both new and existing debt. 
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“The general creditor whose debtor falsely indicates that a piece of property is unencumbered is 
ultimately no worse off than one whose debtor later encumbers the property in violation of an 
express promise not to.”25 

 
“Ascertaining that there is no filing against a debtor would not provide an existing or prospective 
unsecured creditor with any protection against the debtor subsequently encumbering some or all of 
its assets.”26 

 
Some scholars seem to believe that this risk would be addressed by the introduction of a 
public filing system, because unsecured (trade) creditors27  – despite the risk they have 
either consciously taken or had no choice but to accept from a commercial business 
perspective – would be able to check the register every day, or at least on a regular basis.28 
In this argument, publicity is deemed to be in the interest of existing trade creditors; and 
the ‘warning’ that would be provided in the form of a public filing would give these 
creditors the opportunity to tighten their conditions. That this argument is not necessarily 
convincing follows from the fact that this type of signal will always come too late: 
unsecured creditors already run the risk from the moment they have extended unsecured 
trade credit. If trade creditors really make a one-to-one link between the existence of 
security rights and the creditworthiness of their potential debtor, they should not have 
entered into the relationship at all, precisely because everyone knows that it is not 
uncommon for debtors to pledge their assets to their banks. The basic point here, 
however, is that information on the availability of assets of the debtor in fact says very 
little about whether the debtor will be able to pay its debts when these fall due. Put more 
subtly: if assets are encumbered with security rights, this does not mean that there is a 
greater risk that trade creditors will not be paid. Sometimes, it may be an indication that 
trade creditors will continue to be paid, since there is a lender willing to fund the business 
with new money. In such case, the pledging of the debtor’s assets is an indication that the 
debtor is receiving credit, which will keep the business running and is good news, precisely 
because the general trade creditors are paid from it. Consult the notable observation of 
U.S. practice by Smith with relation to the publicity topic: 

 

                                            
25 Baird 1983, pp. 60-61. 
26 Harris & Mooney 2006, p. 159. Cf. Baird 1983, p. 60: “(…) a general creditor (…) does not look to a particular 
piece of property to satisfy the debt. Even if he did, he could not effectively prevent the debtor from later encumbering or 
disposing of the property, because any promises that the debtor makes not to encumber the property are not enforceable against 
subsequent good faith purchasers.” In U.S. law, ‘purchasers’ is understood to include parties that take a security 
interest. See also Smith 1995, p. 718: “The filing system cannot possibly protect an unsecured creditor from having its 
claim “primed” by a secured party, because the day after the unsecured creditor’s search is made, the debtor could grant a 
security interest and a filing could be made.” 
27 Or credit rating agencies that consult the register on their behalf. See subsection 2.6 concerning this 
specific issue. 
28 This argument has often been brought forward by audiences when I gave a presentation on the subject. 
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25 Baird 1983, pp. 60-61. 
26 Harris & Mooney 2006, p. 159. Cf. Baird 1983, p. 60: “(…) a general creditor (…) does not look to a particular 
piece of property to satisfy the debt. Even if he did, he could not effectively prevent the debtor from later encumbering or 
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“(…) the filing system does provide other benefits by creating a means of public notice for 
transactions that the parties might want to publicize. Some debtors appear comfortable with 
financing statements in favor of their secured lenders, as a recorded means of assuring their 
suppliers that they have lines of credit to pay for the goods shipped.”29 

 
This is equally true if the debtor is in financial difficulties, but receives new money against 
security. There will undoubtedly also be cases, however, where a lender is about to ‘pull 
the plug’ and is reinforcing its security package without providing new money. The credit 
line may be terminated at a time that is convenient for the lender but not for the trade 
creditors. Hence, the pledging of the debtor’s assets in itself is not informative. 

It is my view that to the extent that trade creditors choose to enter into the 
relationship without stipulating security, this is because what interests them is the cash flow 
from which they should expect to be paid, not the scope of existing security on the 
debtor’s assets. The fact that the debtor’s assets become pledged does not logically induce 
existing creditors to reconsider their sales conditions in relation to future supplies, simply 
because in isolation this does not provide information about (any decrease of) their 
debtor’s creditworthiness (or better put: its ability to pay its outstanding debts).30 It is for 
exactly the same reason that it cannot be true that potential trade creditors (should) feel 
inclined to stipulate security or would not enter into the relationship at all because the 
assets of the debtor have already been pledged. Consider Baird: 
 

“(…) general creditors rely only in part on the debtor’s assets when extending credit. General 
creditors base their decision to lend on the debtor’s general financial health, of which a present or 
potential encumbrance on the debtor’s property is only one factor. 

Cases in which general creditors decide to lend because of their mistaken belief that an 
asset is unencumbered are rare. A security interest should not greatly affect a general creditor’s 
assessment of the riskiness of his loan, because as a general creditor, he does not look to a 
particular piece of property to satisfy the debt.”31 

 
To conclude, in my view trade creditors enter into a business relationship on an 
unsecured basis, because they deliberately decide to do so, or because they were left no 
other choice by their buyers (i.e. the debtors). Not only is it in certain business sectors simply 
uncommon to stipulate for any form of security, the extent to which suppliers can do so 
also depends to a large degree on their bargaining power in relation to their buyers. It is 
not very likely that the introduction of a filing system will have an impact on both of 
these aspects. 
 

                                            
29 Smith 1995, p. 718. 
30 Cf. Philips 1979, p. 12. 
31 Baird 1983, p. 60. 
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When trade creditors do decide to stipulate some form of security, for example because it its 
common practice in their business sector or because the crisis sets in,32 public filing can in my 
view be useful for the reasons that will be discussed in subsection 4.1.2. 

 

2.3. (Potential) lenders that decide to enter into a relationship on an unsecured 
basis 
The assumption that potential creditors run the risk of entering into a (credit) relationship 
while they would have preferred not to, or to have done so under different (protective) 
conditions, such as taking collateral or asking for a higher price, is perhaps regarded as 
even more applicable to the debtor’s creditors that are potential lenders. In the discussion 
of the question which parties have an interest in publicity (or public filing), the emphasis 
is often placed on the providers of unsecured credit.33 The most noteworthy illustration of 
this can be found in the comments to Book IX DCFR: 
 

“While a security provider may appear wealthy, persons intending to grant unsecured credit can 
access the register in order to obtain information as to whether assets held by the security provider 
would in fact be available to satisfy their claims in the event of the latter’s default or whether these 
assets are already encumbered in favor of other creditors.”34 

 

For the same reasons discussed in relation to trade creditors, it is not very likely that 
lenders will enter into the relationship on an unsecured basis because they assume that the 
assets are unencumbered and will remain so. Here too, such an assumption fails to 
recognize that in the interrelation between unsecured and secured creditors, it is not so 
much the date of origination of the debt that is relevant, but the moment in time that the 
security for such debt was taken. Moreover, insofar as one assumes that this information 
relates to the debtor’s creditworthiness, such legal information is ascribed a business-
economic quality that it does not possess. In the previous chapter we saw that the 
debtor’s creditworthiness mainly depends on cash flow and other financial information 
with respect to the business (see Chapter 3, subsection 3.1). 

Lenders commonly stipulate a surcharge precisely because they are aware of the 
risk of providing unsecured credit (see Chapter 3, subsection 3.1.2). Although they are 
obviously not entirely equivalent, this surcharge can be seen as an ‘alternative cover’ for a 
security right. In fact, rather than referring to a ‘surcharge’, it is perhaps better to use the 
term ‘discount’ when a debtor provides security, due to the mitigation of the risk of non-
payment that this entails. Therefore, if lenders offer a ‘discount’ because they stipulate 

                                            
32 The Atradius Payment Practices Barometer published in spring 2012 suggests that many Western-
European businesses tend to increase their requests for secured forms of payment in times of crisis with 
the aim to protect their business from e.g. payment defaults. Atradius Payment Practices barometer, 
International survey of B2B payment behavior, Core results Western-Europe (Spring 2012), p. 5. 
33 Although ‘trade credit’ is also a form of credit, the provision of a loan by a bank is what first comes to 
mind in relation to the term ‘credit (provision)’. 
34 Cf. DCFR (Full Edition) 2009, pp. 5495-5496. 
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“(…) the filing system does provide other benefits by creating a means of public notice for 
transactions that the parties might want to publicize. Some debtors appear comfortable with 
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suppliers that they have lines of credit to pay for the goods shipped.”29 
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debtor’s assets. The fact that the debtor’s assets become pledged does not logically induce 
existing creditors to reconsider their sales conditions in relation to future supplies, simply 
because in isolation this does not provide information about (any decrease of) their 
debtor’s creditworthiness (or better put: its ability to pay its outstanding debts).30 It is for 
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To conclude, in my view trade creditors enter into a business relationship on an 
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29 Smith 1995, p. 718. 
30 Cf. Philips 1979, p. 12. 
31 Baird 1983, p. 60. 
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When trade creditors do decide to stipulate some form of security, for example because it its 
common practice in their business sector or because the crisis sets in,32 public filing can in my 
view be useful for the reasons that will be discussed in subsection 4.1.2. 

 

2.3. (Potential) lenders that decide to enter into a relationship on an unsecured 
basis 
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obviously not entirely equivalent, this surcharge can be seen as an ‘alternative cover’ for a 
security right. In fact, rather than referring to a ‘surcharge’, it is perhaps better to use the 
term ‘discount’ when a debtor provides security, due to the mitigation of the risk of non-
payment that this entails. Therefore, if lenders offer a ‘discount’ because they stipulate 

                                            
32 The Atradius Payment Practices Barometer published in spring 2012 suggests that many Western-
European businesses tend to increase their requests for secured forms of payment in times of crisis with 
the aim to protect their business from e.g. payment defaults. Atradius Payment Practices barometer, 
International survey of B2B payment behavior, Core results Western-Europe (Spring 2012), p. 5. 
33 Although ‘trade credit’ is also a form of credit, the provision of a loan by a bank is what first comes to 
mind in relation to the term ‘credit (provision)’. 
34 Cf. DCFR (Full Edition) 2009, pp. 5495-5496. 
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collateral security, they will need to know for certain that they actually have the benefit of 
the collateral security they count on. As section 4 discusses, it is therefore only in this 
context – i.e. in the context where a lender has already decided to take a security right, e.g. 
because the segment is suitable for this) – that the question of whether the debtor’s assets 
are still “free” for recourse or for the creation of a first-ranking security is relevant. 

 
After all, if it turns out that this lender was misled, for instance because there was an 
earlier secured lender that the debtor failed to mention, the lender concerned has 
become ends up in a lose-lose situation: not only does it have no collateral security to 
fall back on, it also settled for a discount, while the whole point of the ‘surcharge’ was 
to cover the loss of not being secured.35  

 
As a result, lenders that decide to enter into a credit relationship without stipulating 
collateral security, do so while – and because of – having the back-up of a stipulated 
surcharge; not because they believed their debtor was “credit worthy” enough to refrain 
from stipulating collateral security. 
 
2.3.1. The main difference between trade creditors and lenders 
Neither trade creditors nor lenders that conduct business with the debtor on an unsecured 
basis (and in case of lenders, consequently stipulate e.g. a higher surcharge due to the 
greater risk resulting from this choice), will benefit from public information on security 
rights, but we should be careful putting trade creditors and lenders on a par. If trade 
creditors decide to do business with the debtor or do so on an unsecured basis (and also 
do not stipulate a surcharge), they engage in this business relationship because their 
market position is just different from that of lenders. 

Accordingly, the nature of the relationship of a debtor with trade creditors is very 
different from the relationship of a debtor with lenders. While a debtor enters into 
relationships with many trade creditors simultaneously, a debtor is usually served by only 
a few banks. Even when trade creditors conduct business with the debtor on a regular 
basis, the relationship will only last as long as the payment term, which by its nature is 
normally a relatively short period of time. By contrast, the relationships with lenders, 
usually providing most of the working capital (from which many trade creditors will be 
paid), will normally be of a much more protracted nature. As a consequence, lenders – 
both in terms of tenure and amount – run a concentrated risk on the debtor, while trade 
creditors only run the risk for their last (unpaid) supplies. The regulatory rules (Basel II 
and III) that lenders must comply with, as discussed in the previous chapter (subsection 
3.1.2.1), include specific rules designed to limit these risks. These rules have a direct 
influence on the type and content of the credit that banks can provide. For instance, 

                                            
35 Throughout this thesis these types of lenders are classified as ‘secured lenders’, because these lenders 
were misled in their deliberate decision to stipulate collateral security. A discussion of their position is 
found in section 4 of the Chapter. 

 127 

unsecured credit results in a higher risk weighting, and a higher percentage of capital that 
must be held against it on the bank’s balance sheet, than secured credit.36 In an 
oversimplified form, one can say that a bank, when selling its products and services, needs 
to find a match with the customer that satisfies the profile associated with the product. 
This is in my view the main reason why a surcharge of this kind is only imposed by 
lenders: unlike lenders, trade creditors are not dependent on restrictions regarding the 
structure of their balance sheet.37 Whether trade creditors stipulate a security right or 
retention of title depends rather on whether this is common practice in the sector in 
which they operate or their bargaining power.38 
 

While a lender that has doubts about the debtor’s creditworthiness will simply not enter 
into the credit relationship at all or will ask for collateral when these doubts are minor, the 
trade creditor will not need to make the decision between asking for collateral or not 
supplying: it can demand cash payment against delivery. I bring into memory that in 
Dutch law this is actually standard practice if the supplier knows that the debtor is having 
payment difficulties (Cf. Chapter 3, subsection 3.2.4). It would not be logical for the 
supplier, having noted the presumed greater credit risk, to increase the price instead.  
 

For this reason, it is not to be expected that trade creditors would have acted differently if 
publicity had been present, i.e. that they will act differently (‘more wisely’) if a public register 
is introduced. The same applies to lenders that decide to enter into a relationship on an 
unsecured basis (and stipulate a surcharge in their interest rate instead).39 

 

2.4. Interim conclusion 
An interim conclusion can be drawn: publicity of existing security rights serves no useful 
purpose for either trade creditors or lenders that decide to enter into a relationship on an 
unsecured basis. Or put differently: they are not enticed into taking that unsecured status 
by the absence of such public information. In choosing an unsecured status, both trade 
creditors and lenders have opted for the risk that they could eventually rank below a 
prospective secured creditor; the one type of creditor (the trade creditor) takes that risk 
because it can fall back on asking for cash payment or because this practice is common in 
the industry or dictated by the buyer; the other type of creditor (the lender) – assuming it 

                                            
36 This does not mean that banks would only be willing to lend on a secured basis; profit margin and 
product diversity are important considerations in this respect. See supra Chapter 3, subsection 3.1.2. 
37 Cf. Baird in this respect: “(…) many creditors know before they even meet their debtor that they will lend, if at all, 
either on a secured or unsecured basis.” Baird 1983, p. 66. 
38 Compare LoPucki & Warren 2012, p. 23: “Others may understand the implications of assuming unsecured status, 
but be constrained by business custom and practice from seeking secured status.”  Cf. Van den Heuvel 2004, p. 91. 
39 Compare Livingston on unsecured lenders’ practice in the U.S.: “The unsecured creditors normally have already 
compensated themselves for their increased risk through higher interest rates and, in addition, usually do not search the public 
records before engaging in a transaction with the debtor. Because these creditors have not bargained for security and do not rely 
on the public notice filing system before lending, it makes no sense to penalize the secured party for mistakes in perfection.” 
Livingston 2007, p. 149. 
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35 Throughout this thesis these types of lenders are classified as ‘secured lenders’, because these lenders 
were misled in their deliberate decision to stipulate collateral security. A discussion of their position is 
found in section 4 of the Chapter. 
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36 This does not mean that banks would only be willing to lend on a secured basis; profit margin and 
product diversity are important considerations in this respect. See supra Chapter 3, subsection 3.1.2. 
37 Cf. Baird in this respect: “(…) many creditors know before they even meet their debtor that they will lend, if at all, 
either on a secured or unsecured basis.” Baird 1983, p. 66. 
38 Compare LoPucki & Warren 2012, p. 23: “Others may understand the implications of assuming unsecured status, 
but be constrained by business custom and practice from seeking secured status.”  Cf. Van den Heuvel 2004, p. 91. 
39 Compare Livingston on unsecured lenders’ practice in the U.S.: “The unsecured creditors normally have already 
compensated themselves for their increased risk through higher interest rates and, in addition, usually do not search the public 
records before engaging in a transaction with the debtor. Because these creditors have not bargained for security and do not rely 
on the public notice filing system before lending, it makes no sense to penalize the secured party for mistakes in perfection.” 
Livingston 2007, p. 149. 
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is sensible – offsets that risk by stipulating a credit risk surcharge.40 In terms of risk-
mitigating behavior, there is thus an essential difference between lenders and trade 
creditors; yet once they have opted for that unsecured status, there is no longer any 
difference whatsoever between them as regards their alleged need for publicity (whether 
or not made possible by means of a public register): because then neither of them needs 
it.41 
 

This therefore also applies for lenders that have asked the debtor for a security right but – 
for whatever reason – have not stipulated it. If they nevertheless enter into the trade 
relationship (under different conditions, but still) on an unsecured basis, then they can 
hardly complain if things go wrong. I reiterate that this differs from the situation of 
lenders that have become unsecured, because although they stipulated a (first-ranking) 
security right, it subsequently turned out that they did not obtain it (for instance, because 
it turned out that there was actually a first-in-time secured lender). These lenders were not 
misled in the (deliberate) decision to be unsecured, but were deceived in the (deliberate) 
decision to be secured. In this thesis they are referred to as ‘secured creditors’, and their 
fate will be discussed in section 4 of this chapter. 

 
Keeping the aforementioned observations in mind, for the sake of clarity we must 
eliminate a common misconception. Whether or not the debtor has already granted 
security rights to a third party says nothing whatsoever about whether the debtor is 
‘creditworthy’, that is to say: ‘worthy’ of being given credit (i.e. capable of repaying it).42 
An analysis of the debtor’s creditworthiness comprises a risk assessment in respect of 
every particular debtor’s financials. If a bank decides to lend against security, and the 
debtor is able and willing to provide this, the basic premise from which the bank proceeds 
is to trust the debtor’s creditworthiness. (Collateral) security is (no more than) a safety cap 
for the situation where the debtor’s business fails to yield the profits to meet its 
obligations. This is illustrated by the fact that in jurisdictions where a public filing system 
is in place, such as the U.S., lenders do not postpone the decision about whether to 
supply credit – even with new customers – or about the terms under which they will do 
so, until after they have checked the register. This decision is made beforehand, and the 
register is only checked upon consummation of the transaction. This is because their 
decision to lend is based on other factors.43 

                                            
40 This will not only be the same credit under different conditions (such as a higher price) but also a different 
kind of credit. Although ‘credit’ is usually understood to refer to a specific amount of money, from the 
lender’s perspective the concept is decidedly more complicated. Because the conditions under which the 
credit is provided impact its balance sheet structure, the lender distinguishes different forms of credit. 
Thus for a lender, a loan of a specific amount against collateral is a fundamentally different (form of) 
credit than a loan of the same amount without collateral. 
41 Also White argues that it is doubtful that general creditors such as the plumber or the carpenter check 
the files or collect data from the files through credit rating agencies. White 1995, p. 531. 
42 Cf. Baird 1983, p. 60. 
43 This applies to new customers as well. The filing system merely offers the possibility to double check 
the information provided by the debtor. Cf. Baird: “The need to check the files arises when the ‘i’s have to be dotted 
and the ‘t’s crossed. The information in the filing system primarily provides reassurance that all is as it appears to be and that 
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The outcome of negotiations on a loan between a lender and a debtor can naturally be 
that the loan will still not be provided, if the debtor does not accept or cannot fulfill the 
conditions under which the credit is granted (for example, because the debtor has a first 
lender, and refuses to grant its second lender a first ranked right of pledge). In that case, 
the existence of the first lender’s security right has de facto the result that the second 
lender ultimately does not enter into the relationship with the debtor. My purpose in 
mentioning this is to emphasize that this is always the second step in the lending 
process.44 It is not the case that a lender’s decision about whether to grant credit, or the 
specific conditions under which it will do this, is dependent in the first instance on 
whether or not the debtor has given security rights to another party.  

 
As a consequence, while the decision whether to take security oneself (or to stipulate a 
surcharge instead) does bear a relationship with the presumed creditworthiness of the 
debtor concerned, it is not dictated by the fact that the debtor is known to have granted 
rights in its assets to a third party alone. In other words, whether or not the debtor’s 
assets are free plays no part whatsoever in the creditor’s desire to stipulate security. 
 

2.5. (Existing) unsecured lenders that have stipulated negat ive  p ledge  or pari  passu  
clauses  
A related question is how to view the position of unsecured lenders that stipulate so-
called negative pledge or pari passu clauses with the debtor when providing a loan on an 
unsecured basis: would they be in need of publicity? 
 

I reiterate from subsection 3.1.4 of Chapter 2, that negative pledge clauses have the 
purpose of prohibiting the debtor from creating a right of pledge in favor of another 
lender, as this would frustrate the first lender’s right to take first ranking security itself 
or to recover its unpaid debt on a pari passu basis with other creditors. A pari passu clause 

                                                                                                                                        
 
 
 
 
 
 
the debtor does not have unannounced encumbrances on its assets.” Baird 1983, p. 66. Compare Smith 1995, p. 718: 
“Indeed, that the filing serves to perfect a secured party’s security interest against a bankruptcy trustee, as a hypothetical lien 
creditor, will drive the secured party to file. But such a rule in itself would not necessarily cause the secured party to search 
those files before extending credit. The secured party searches largely, it appears, to assure the secured party of the priority of 
its security interest in the collateral against competing secured claimants.”  
44 That this order of priorities is clearly not unique to banks operating in the Netherlands follows from 
‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 15: “Though 
collateral is often described as secondary to character and capacity during the evaluation process, it very frequently influences 
the eventual approval of a credit application.” In this report in footnote 23, ‘character’ is defined as: “(…) the 
willingness of a company to repay based on past credit repayment history of the business and the principal business owners 
together with an analysis of business and personal stability (e.g. length of time in business, length of time at residence, etc.).” 
Footnote 24 defines ‘capacity’ as follows: “(…) the analysis of the enterprise’s capacity to repay the loan. Qualitative 
indicators include an evaluation of management capacity whereas quantitative indicators include inventory turnover, 
profitability, cash flow analysis, debt service coverage ratios, etc.” 
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its security interest in the collateral against competing secured claimants.”  
44 That this order of priorities is clearly not unique to banks operating in the Netherlands follows from 
‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 15: “Though 
collateral is often described as secondary to character and capacity during the evaluation process, it very frequently influences 
the eventual approval of a credit application.” In this report in footnote 23, ‘character’ is defined as: “(…) the 
willingness of a company to repay based on past credit repayment history of the business and the principal business owners 
together with an analysis of business and personal stability (e.g. length of time in business, length of time at residence, etc.).” 
Footnote 24 defines ‘capacity’ as follows: “(…) the analysis of the enterprise’s capacity to repay the loan. Qualitative 
indicators include an evaluation of management capacity whereas quantitative indicators include inventory turnover, 
profitability, cash flow analysis, debt service coverage ratios, etc.” 
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requires the debtor to grant the first lender a security right of the same kind and ranking 
as was granted to the competing lender.45 The negative pledge clause also helps to better 
protect the secured lenders interests in the secured assets and avoids conflicts and 
complications if a prospective lender took second ranking security which it enforced 
against upon the occurrence of a payment default prior to the first lender’s loan having 
matured or defaulted.  

 
Could it perhaps be argued that these lenders, without publicity, were motivated to enter 
into the relationship on an unsecured basis because – in view of these clauses – since they 
can count on obtaining the required security when it is needed, i.e. if the debtor enters 
into a secured loan with another lender? Given that the negative pledge and pari passu clauses 
apply to security rights to be created by the debtor in the future, in my view, little can 
actually be expected of publicity in this type of situation. Despite the fact that the debtor 
is prohibited from granting collateral security to another lender (or is required to grant the 
first lender a security right of the same kind and ranking as was granted to the competing 
lender), these clauses are no more than contractual obligations, which can be violated.46 
Hence, if this situation occurs, these unsecured lenders are also not missing out on 
protection due to the absence of publicity, not even if this information were available in a 
register that could be checked on a daily basis. After all, if the debtor indeed violates a 
negative pledge or pari passu clause, any check of the filing system will always be after the 
fact.47 The results presented in the interim conclusion can therefore be upheld. 
 

2.6. Concluding remarks concerning the relevance of publicity for unsecured 
creditors 
The aforementioned arguments prove that it is not to be expected that creditors that have 
willingly entered into a relationship on an unsecured basis will act differently (‘more 
wisely’), or end up in a better position, if a public register is introduced. This applies to 
both trade creditors and lenders that decide to enter into a relationship on an unsecured 
basis. 

                                            
45 See e.g. Beekhoven van den Boezem & Goosmann 2010b, p. 47. 
46 Cf. Comment A to IX. – 2:104 (DCFR): “Even though the owner may become liable towards the creditor for non-
performance of the obligation, such a negative pledge clause does not prevent the creation of a security right, i.e. a secured 
creditor may obtain a proprietary right even if the security provider had promised to another creditor not to create such an 
encumbrance.” 
47 If a debtor is not honest about the fact that it has already given security to an earlier lender, and this is 
why the lender enters into the relationship on this (unsecured) basis, the situation is somewhat different. 
After all, if this lender had known about the existence of earlier secured lenders, it would perhaps not 
have entered into the loan at all, or would have done so under different conditions. Because this type of 
deceit corresponds with deceit toward third parties that – instead of or in addition to a negative pledge 
clause – do indeed stipulate security, see section 4 for additional information. Cf. Leebron 1991, p. 1646: 
“A persuasive theory of secured credit financing has been elusive, but the priority of a secured creditor over other financial 
creditors can be justified on the grounds that non-secured creditors grant a loan knowing that some assets are subject to 
security interests or could be subjected to security interests without their permission. If particular creditors will not tolerate 
other creditors having security interests in the borrower's assets, they can refuse to make a loan or make it only if the borrower 
agrees not to subject its assets to any security interests.” 
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There are then three additional related topics worth addressing. These topics touch on the 
question of whether there are perhaps parties whose interests are derived from unsecured 
creditors that might call for publicity or a public filing system. The first point worth 
mentioning in this respect is that it has often been argued that although unsecured 
creditors do not themselves consult the register, their credit rating agencies or credit 
insurers do: 

 
“Credit reference agencies, in particular, may be seen as substitutes for unsecured creditors in the 
examination of a company charges register.”48 

 
The fact that trade creditors do not in practice take the trouble to consult the register 
does not mean that this interest does not exist, so the argument often runs. Referring 
back to previous arguments found above, my comments can be brief: to the extent that 
unsecured creditors do not take the trouble to consult the register, the explanation is 
simply that they can deduce very little from information about the extent of 
encumbrances (except that it forms part of the overall picture of a business). That this 
information can be obtained through credit rating agencies and credit insurance companies 
does not alter this observation. 

Second, the question is sometimes raised as to whether or not precisely non-
contractual unsecured creditors, such as victims of tort or unjust enrichment, would have 
an interest in public information, since they – unlike contractual unsecured creditors – have 
not chosen their own fate: 

 
“Some creditors may prefer unsecured status because they are compensated by receiving a higher 
rate of interest. (…) Others, such as the victim of a car accident or an employee with an action for 
wrongful discharge, do not choose the role of unsecured creditor: they are thrown into it without the 
opportunity to negotiate.”49  

 
The answer is obviously negative: tort victims did not rely on anything to begin with. 
Unlike prospective pledgees or buyers, their actions were not based in any way on public 
information of security rights.50 

                                            
48 Bridge 2008, p. 186. Cf. ‘Company Security Interests’ (London: The Law Commission, 2005), p. 51: “We 
agree that unsecured creditors may seldom (consult the register, DJYH) but we understand that the register of company 
charges is consulted by credit rating agencies and others on whose information unsecured creditors rely (…)” and Simkovic 
2009, p. 261: “(…) U.C.C. filings are a critical source of information for creditors because they are incorporated into credit 
reports and ratings by private agencies such as Dun and Bradstreet and Experian.” See also e.g. Mooney 1988, p. 762 
et seq. 
49 LoPucki & Warren 2012, p. 23. Dutch author W. Snijders also makes use of this argument; see Snijders 
1995, p. 34. See on this subject Leebron 1991, p. 1647-1648. 
50 Cf. Harris & Mooney 1994, p. 2059: “Because tort victims do not choose their tort-feasors (at least not in any 
meaningful way), whether a security interest is disclosed in the public record (or otherwise) seems irrelevant to that class of 
creditors.” I agree with Harris & Mooney, however, that public information on security rights may have 
relevance to tort creditors after all when they have obtained “judgments against the debtor and seek to determine 
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A third and last question that is sometimes raised is whether public information on 
existing security rights could perhaps prevent unsecured creditors incurring unnecessary 
attachment costs, by warning them about the existence of encumbrances on the assets 
concerned, which may render these assets worthless from a perspective of recovery.51 In 
my view, this is not entirely without merit. Although attachment also serves the purpose 
of putting the debtor under pressure,52 it cannot be ignored that when unsecured 
creditors attempt to seize the assets to recover their claims, they may be disappointed 
when the assets turn out to have been pledged. Given that from the time of attachment 
both enforcing unsecured creditors and the secured lender claim the assets concerned, a 
semi-‘proprietary conflict’ arises and who will win depends on political choice. The basis 
of this conflict, however, is different than in respect of secured creditors (see infra section 
4): attaching unsecured creditors do not become involved in a proprietary conflict 
because the debtor misinformed them, but because they had no other choice than to give it 
a try. This does not alter the fact that the lack of publicity prevents those creditors from 
avoiding unnecessary attachment costs, given that they are not warned about the fact that 
these assets are worthless from the perspective of recovery. From this perspective, 
unsecured creditors could benefit from public information on whether security interests 
exist.  
 
3. The genuine interest of unsecured (trade) creditors and effective ways to 
protect them 
In assuming that publicity is useful to the position of unsecured creditors, it seems to me 
that attempts are sometimes made to ‘put right’ the position of trade creditors and other 
general unsecured creditors, who all too often (rightly or wrongly) are seen as pitiable, by 
seeking the solution in (providing more) public information on security rights. There 
would seem to be a broadly felt sympathy for the position of unsecured creditors (in or 

                                                                                                                                        
 
 
 
 
 
 
whether unencumbered property is available for satisfaction of the judgments.” See Harris & Mooney 1994, p. 2059, 
including footnote 107. In that case these creditors qualify as attaching unsecured creditors; see the 
remainder of this subsection for a discussion of their fate. 
51 In practice this will apply more to trade creditors than to lenders, mainly because lenders often take a 
security right when they enter into the credit relationship, or stipulate security after entering into a credit 
relationship. Attachment will therefore sometimes occur in the case of unsecured lenders, but to a lesser 
extent than in the case of unsecured trade creditors and other general creditors. 
52 For this reason, the introduction of a public filing system will not necessarily lead to fewer attachment 
attempts made. 
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outside bankruptcy), because they are mostly left empty-handed and – unlike prospective 
buyers and pledgees – are not in any way protected, while at the same time they might not 
have known that certain movable assets were encumbered with a security right:53 
 

“A creditor’s right of recourse can turn out to be worthless as a result of the security rights created 
by the debtor in favor of other creditors. If publicity is linked to security rights, the consequence is 
that the other creditors of the debtor/pledgor can be aware of the fact that, because of the security 
rights that have been created, there are few if any unencumbered assets available for them. The 
consequences of security rights could, in a certain sense, become justified because the other creditors 
were able to find out about them before proceeding to grant credit.”54 

 
The most striking, and often cited quote in this respect is from LoPucki who describes 
security as ‘a contract between A and B that C take nothing’.55 It seems that information 
is seen as the answer to a question that relates not to publicity, but to policy: why is it 
justified that there are security rights in the first place that give certain creditors (mostly 
lenders) priority over others? The assumption in this reasoning appears to be that the 
priority brought about by a security right can be justified only if all the third parties 
against which the security right has effect are able to know about it: 
  

“Da die dinglichen Rechte als absolute Rechte gegenüber jedermann wirken und von jedem 
Dritten zu respektieren sein, müssen sie auch für jedermann erkennbar sein.”56 

 

Or, in the same line of thought, that as a normative matter the benefits of a security 
interest should not be easily obtained in order for it to be justified against the debtor’s 
unsecured creditors. See in this respect Harris & Mooney, who in discussing the Art. 9 
UCC filing rules speak of “a hurdle that a secured party must clear in order to justify its entitlement 
to collateral at the expense of a debtor’s unsecured creditors”.57 A similar attitude was expressed 
early in the process of drafting Article 9 UCC, just before the notice filing system was 
                                            
53 This might also be because in secured transactions law – which turns into bankruptcy law if the debtor 
goes into default – the question of what secured creditors receive and what remains for distribution 
among unsecured creditors is a frequently debated issue. It mostly boils down to the conflict between 
secured lenders and the general unsecured creditors (who are mostly suppliers of goods or services). In 
practice, unsecured trade creditors usually receive no more than a few percent of their claims. See e.g. 
Hamwijk 2006. 
54 Van den Heuvel 2004, p. 88 (translated). For the sake of completeness, I note that Van den Heuvel also 
takes a critical stance as regards this view (correctly in my opinion), by asking whether making security 
rights public sufficiently protects the interests of these creditors. 
55 LoPucki 1994, p. 1899. 
56 Zhang 2004, p. 17. 
57 Harris & Mooney 2006, p. 160. It is at least illustrative to note that one of the comparative studies 
conducted under the umbrella of the ‘Common Core of European Private Law’ project’ was called 
‘Conflicts among secured and unsecured creditors in relation to movable assets’. This project is also 
known as the ‘Trento project’, since the study was undertaken at the Law Department of the University of 
Trent, Italy. For more information see <www.common-core.org/> (last visited February 5, 2014) and 
Simpson & Menze 2000, p. 43. 
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introduced. The reporters proposed to give secured creditors the duty to make sure that 
the debtor’s financial records made full disclosure of any security interest. Creditors and 
buyers misled by this failure had the right to recover any loss caused by their good faith 
reliance, not only against the issuer of the statement but also against the secured creditor 
‘who had failed to perform his policing duty’.58 The proposal never made it to law 
because, in Gilmore’s words, ‘the Reporters were unable to convince anyone of the 
soundness of their position’.59 

As explained above, however, publicity of security rights is of not much relevance to 
an unsecured creditor (which in practice, is usually a trade creditor).60 Yet if creditors do 
not want to be disappointed in their ability to take recourse, they will have to stipulate a 
pledge or retention of title, no matter how wealthy or creditworthy the debtor may appear 
to be:  
  

“Perhaps that absence of notification to unsecured creditors should not concern us as much as the 
plight of the secured party because the former have freely chosen their inferior class.”61 

 
It is true, of course, that trade creditors are not always in a position to impose their 
business terms, e.g. to stipulate security, but the presence of a public notice filing system 
does not change this. Likewise and just for the sake of clarity, a public register is of no 
relevance to trade creditors who supply goods and who choose to take a security right or 
stipulate a retention of title over the goods so supplied, i.e. secured trade creditors. There 
is no question of any risk that the debtor is dishonest with regard to the legal status of 
such assets, because those assets do not (yet) belong to the debtor’s estate and trade 
suppliers can simply transfer those assets subject to retention of title or subject to the 
retention of a right of pledge.62 Since the debtor does not actually grant these to its 
supplying trade creditor(s), the debtor cannot be guilty of deceiving these creditors 
either.63  

 
There is a nuance to this. Secured trade creditors run the risk of losing their entitlement 
when the secured assets that they supplied become the debtor’s property if, for example 

                                            
58 Gilmore 1 1965, p. 464. 
59 Gilmore 1 1965, p. 464. 
60 This does not apply to unsecured creditors attempting to seize the debtor’s assets; see supra subsection 
2.6. 
61 See Philips 1979, p. 12. However, he continues: “The equitable basis of according priority to the perfected secured 
party, however, depends not only upon the unsecured creditors’ lack of action, but also upon their ability to assess accurately 
the consequences of belonging to the class they have chosen.” I agree with him on this nuance. 
62 For Dutch law; see Art. 3:92 BW for retention of title and Art. 3:81(1) BW for right of pledge. The 
latter enables an owner of an asset to transfer such asset subject to a right of pledge retained by that 
owner; accordingly, the transferor does not acquire its right of pledge from its successor and never 
depended on its authority to create such pledge, but will simply have ‘retained’ it from the outset.   
63 It is important for secured sellers, of course, that they do not lose their retained title as a result of a 
disposition by the debtor. This will be discussed in subsection 4.1 of this chapter. 
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they become part of a newly formed asset that the debtor has created (accession). Rights 
of pledge on all of the debtor existing and future assets as commonly stipulated by 
lenders will take priority and accordingly the supplier will at best only be second in line or 
in the worst case will have lost its security altogether. Only if the supplier had stipulated a 
right over the newly formed asset earlier in time than a competing secured lender, it 
would have priority over the latter.64 This will make that supplier a secured trade creditor 
whose position will be discussed in subsection 4.1.1. 

 

3.1. Effective ways to protect unsecured (trade) creditors 
It is my view that those who believe unsecured creditors benefit from publicity (or public 
filing), as a means to inform them about the deteriorating financial position of the debtor 
resulting from further encumbrances, are wrong. Unsecured (trade) creditors do not need 
a warning that the pool of unencumbered assets is decreasing as such, because such a 
decrease in itself, without understanding the reason and context, will be meaningless to 
them. As discussed in subsection 2.2 above, creditworthiness cannot be deduced 
from information about the (decrease in) quantity of unencumbered assets. This is also 
true for the risk of bankruptcy, which after all is just an extreme manifestation of (non-) 
creditworthiness. So, whilst arguably for example unsecured trade creditors may benefit 
from early warning systems so that they know when it is no longer wise to continue 
supplying goods on credit terms65 (without additional protective conditions),66 precisely 
because assets or encumbrances in themselves are incapable of informing, publicity or 
filing systems are simply not the suitable agent to convey early warning signals.67  

If one really wants to come to the assistance of unsecured (trade) creditors – in my 
view an honorable cause – one should think of something other than providing public 
information on security rights.68 The very existence of security rights (or their preferential 
position) could be re-examined,69 or unsecured creditors could be compensated in other 
ways, for example by means of a 20% rule, in existence in the United Kingdom70 or 

                                            
64 Asser/Van Mierlo & Van Velten 3-VI* 2010/539. Cf. Kieninger 2004a, p. 381. Compare HR 3 February 
2012, LJN BT6947 (Dix q.q./ING Bank) and Verstijlen 2012 on this subject. 
65 Even if a trade creditor regularly does business with the debtor, the relationship with the debtor as 
regards each supply will only last as long as the payment term. ‘Continuing to supply’ therefore amounts de 
facto to entering into a new commercial relationship each time. 
66 In this respect, Philips argued for U.S. law, that to protect unsecured creditors, more information 
should be included in the public filing system, because information about whether assets are encumbered 
or not says nothing about the business’s creditworthiness. See Philips 1979. 
67 Contrast Harris & Mooney: “Unsecured creditors sometimes may be interested in whether there are filings against a 
debtor for other reasons however. For debtors in some lines of business a filing against receivables or inventory may be seen by 
trade creditors as a signal of financial distress whereas a filing against equipment would be viewed differently.” Harris & 
Mooney 2006, p. 159. 
68 Compare Reinersten Konow 2006, p. 657 and Beale 2008, p. 100. 
69 This is a frequently debated topic in the Netherlands. See e.g. Van Eeghen 2006, p. 196, Van den Heuvel 
2004, and Verstijlen & Van Nieuwstadt 2005, p. 14. 
70 This is a complex rule – often referred to as Carve-out – that in essence entails that the unsecured 
creditors can receive a proportion of the proceeds from a floating charge. In theory, this proportion is 20%, 
but in practice it often turns out lower or is even not paid at all, because (application of) the rule is subject 
to many exceptions. For more detailed information, see Art. 176A of the Insolvency Act 1986 (as amended 
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introduced. The reporters proposed to give secured creditors the duty to make sure that 
the debtor’s financial records made full disclosure of any security interest. Creditors and 
buyers misled by this failure had the right to recover any loss caused by their good faith 
reliance, not only against the issuer of the statement but also against the secured creditor 
‘who had failed to perform his policing duty’.58 The proposal never made it to law 
because, in Gilmore’s words, ‘the Reporters were unable to convince anyone of the 
soundness of their position’.59 

As explained above, however, publicity of security rights is of not much relevance to 
an unsecured creditor (which in practice, is usually a trade creditor).60 Yet if creditors do 
not want to be disappointed in their ability to take recourse, they will have to stipulate a 
pledge or retention of title, no matter how wealthy or creditworthy the debtor may appear 
to be:  
  

“Perhaps that absence of notification to unsecured creditors should not concern us as much as the 
plight of the secured party because the former have freely chosen their inferior class.”61 

 
It is true, of course, that trade creditors are not always in a position to impose their 
business terms, e.g. to stipulate security, but the presence of a public notice filing system 
does not change this. Likewise and just for the sake of clarity, a public register is of no 
relevance to trade creditors who supply goods and who choose to take a security right or 
stipulate a retention of title over the goods so supplied, i.e. secured trade creditors. There 
is no question of any risk that the debtor is dishonest with regard to the legal status of 
such assets, because those assets do not (yet) belong to the debtor’s estate and trade 
suppliers can simply transfer those assets subject to retention of title or subject to the 
retention of a right of pledge.62 Since the debtor does not actually grant these to its 
supplying trade creditor(s), the debtor cannot be guilty of deceiving these creditors 
either.63  

 
There is a nuance to this. Secured trade creditors run the risk of losing their entitlement 
when the secured assets that they supplied become the debtor’s property if, for example 

                                            
58 Gilmore 1 1965, p. 464. 
59 Gilmore 1 1965, p. 464. 
60 This does not apply to unsecured creditors attempting to seize the debtor’s assets; see supra subsection 
2.6. 
61 See Philips 1979, p. 12. However, he continues: “The equitable basis of according priority to the perfected secured 
party, however, depends not only upon the unsecured creditors’ lack of action, but also upon their ability to assess accurately 
the consequences of belonging to the class they have chosen.” I agree with him on this nuance. 
62 For Dutch law; see Art. 3:92 BW for retention of title and Art. 3:81(1) BW for right of pledge. The 
latter enables an owner of an asset to transfer such asset subject to a right of pledge retained by that 
owner; accordingly, the transferor does not acquire its right of pledge from its successor and never 
depended on its authority to create such pledge, but will simply have ‘retained’ it from the outset.   
63 It is important for secured sellers, of course, that they do not lose their retained title as a result of a 
disposition by the debtor. This will be discussed in subsection 4.1 of this chapter. 
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they become part of a newly formed asset that the debtor has created (accession). Rights 
of pledge on all of the debtor existing and future assets as commonly stipulated by 
lenders will take priority and accordingly the supplier will at best only be second in line or 
in the worst case will have lost its security altogether. Only if the supplier had stipulated a 
right over the newly formed asset earlier in time than a competing secured lender, it 
would have priority over the latter.64 This will make that supplier a secured trade creditor 
whose position will be discussed in subsection 4.1.1. 

 

3.1. Effective ways to protect unsecured (trade) creditors 
It is my view that those who believe unsecured creditors benefit from publicity (or public 
filing), as a means to inform them about the deteriorating financial position of the debtor 
resulting from further encumbrances, are wrong. Unsecured (trade) creditors do not need 
a warning that the pool of unencumbered assets is decreasing as such, because such a 
decrease in itself, without understanding the reason and context, will be meaningless to 
them. As discussed in subsection 2.2 above, creditworthiness cannot be deduced 
from information about the (decrease in) quantity of unencumbered assets. This is also 
true for the risk of bankruptcy, which after all is just an extreme manifestation of (non-) 
creditworthiness. So, whilst arguably for example unsecured trade creditors may benefit 
from early warning systems so that they know when it is no longer wise to continue 
supplying goods on credit terms65 (without additional protective conditions),66 precisely 
because assets or encumbrances in themselves are incapable of informing, publicity or 
filing systems are simply not the suitable agent to convey early warning signals.67  

If one really wants to come to the assistance of unsecured (trade) creditors – in my 
view an honorable cause – one should think of something other than providing public 
information on security rights.68 The very existence of security rights (or their preferential 
position) could be re-examined,69 or unsecured creditors could be compensated in other 
ways, for example by means of a 20% rule, in existence in the United Kingdom70 or 

                                            
64 Asser/Van Mierlo & Van Velten 3-VI* 2010/539. Cf. Kieninger 2004a, p. 381. Compare HR 3 February 
2012, LJN BT6947 (Dix q.q./ING Bank) and Verstijlen 2012 on this subject. 
65 Even if a trade creditor regularly does business with the debtor, the relationship with the debtor as 
regards each supply will only last as long as the payment term. ‘Continuing to supply’ therefore amounts de 
facto to entering into a new commercial relationship each time. 
66 In this respect, Philips argued for U.S. law, that to protect unsecured creditors, more information 
should be included in the public filing system, because information about whether assets are encumbered 
or not says nothing about the business’s creditworthiness. See Philips 1979. 
67 Contrast Harris & Mooney: “Unsecured creditors sometimes may be interested in whether there are filings against a 
debtor for other reasons however. For debtors in some lines of business a filing against receivables or inventory may be seen by 
trade creditors as a signal of financial distress whereas a filing against equipment would be viewed differently.” Harris & 
Mooney 2006, p. 159. 
68 Compare Reinersten Konow 2006, p. 657 and Beale 2008, p. 100. 
69 This is a frequently debated topic in the Netherlands. See e.g. Van Eeghen 2006, p. 196, Van den Heuvel 
2004, and Verstijlen & Van Nieuwstadt 2005, p. 14. 
70 This is a complex rule – often referred to as Carve-out – that in essence entails that the unsecured 
creditors can receive a proportion of the proceeds from a floating charge. In theory, this proportion is 20%, 
but in practice it often turns out lower or is even not paid at all, because (application of) the rule is subject 
to many exceptions. For more detailed information, see Art. 176A of the Insolvency Act 1986 (as amended 
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Sweden.71 This also applies to the perceived problem that lenders often have a security 
right on all of the debtor’s assets, which translates into the problem that in the event of 
bankruptcy there is nothing left for the unsecured creditors after distribution of assets. In 
addition, it could compensate trade creditors for losing their retention of title or their 
stipulated rights of pledge on future goods, due to accession, commingling and the like.72 
It is not my aim to argue in favor of any one of these alternatives. My only objective is to 
put forward the argument that perceived dissatisfaction as regards the position of 
unsecured creditors cannot in any event be solved by introducing a public filing system.73 

 

3.2. An alternative reading of the term ‘publicity’: objective information as a means 
to prevent fraud 
There is in my view, however, another problem that could possibly be solved by publicity 
and which is important mainly to unsecured (trade) creditors. In other words, I believe 
that there is a need for a ‘notice’, i.e. for publicity in a very different context than the 
context described above, namely when attempts are made to decrease the assets by means 
of bogus proprietary transactions or manipulation of the precise moment in time at which 
proprietary transactions are said to have taken place. In the case of such fraud, creditors 
(both unsecured trade creditors and other unsecured or secured lenders) do not feel the 
adverse consequences of the bankruptcy itself – in a concursus the consequences of their 
unsecured position will naturally manifest themselves – but rather are harmed because the 
debtor’s estate is manipulated. In fact it is only faked that the available assets are reduced, 

                                                                                                                                        
 
 
 
 
 
 
by the Enterprise Act 2003) and the Insolvency Act 1986, Order 2003 SI 2003/2097 and LoPucki, Abraham & 
Delahaye 2013, p. 1810-1817.  
71 In Sweden, one type of security interest (the so-called ‘Företagsinteckning’: a security interest on all the 
assets of the debtor’s enterprise) is limited to 55% of the value of the assets. This limitation is set in order 
to be sure that there are valuables left for unsecured creditors. See Reinertsen Konow 2006, p. 647. Other 
(also non-European) countries have also adopted Carve-out rules for several types of unsecured creditors; 
see LoPucki, Abraham & Delahaye 2013, p. 1857, footnote 346 for a brief overview and further 
references. For the Netherlands, see static.basenet.nl/cms/105928/website/brief-aan-minister.pdf. 
72 Or for the risk they run that a security right created by anticipation for the benefit of a supplier over 
finished product ranks after an earlier security right created by anticipation by a bank, as is a considerable 
risk in Dutch law. 
73 Another question is whether creditors should be facilitated in withdrawing their supplies, or imposing 
extra conditions on them, in the twilight zone before bankruptcy; at least, if this is based on an unreliable 
signal (‘encumbrance of the debtor’s assets with a security right’). See in this sense also Lwowski 2008, pp. 
214-222. In my view, this depends entirely on the reorganization culture of a certain jurisdiction. It would 
provide an additional argument for introducing something akin to the 20% rule. 
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but the distinction from actual reduction of the available assets appears to be very thin if 
security rights can be created with few if any formal requirements. 
 

In Dutch law it was Professor Meijers who, when working on Dutch New Civil Code 
and a proposal for the introduction of a non-possessory pledge, drew attention to the 
problem of antedating or making false deeds (of pledge) to the detriment of general 
creditors. Meijers had argued against the recognition of the fiduciary transfer back in 
1929, primarily because it was ‘not sufficiently public’. After looking more closely, it 
seems to me that he particularly objected to the fact that fiduciary transfers (without 
registration) opened up the possibility of malpractice in the form of making false deeds 
that could be enforced against creditors seeking attachment (general creditors).74 

 
It is important for (all) unsecured creditors, or for a bankruptcy trustee acting on their 
behalf, to prevent these manipulations to the greatest extent possible. One could say that 
the introduction of a non-possessory security right takes away the ‘objectively 
determinable moment’ – a notice, or: ‘warning’ – at which the asset is handed over from the 
debtor to its lender, and thus makes room for such manipulation: if the moment of 
handover depends purely on what the debtor and secured lender agree in their contract, 
this is difficult to justify in relation to third parties because of the risk of fraud of that 
date.75 This risk can be counteracted by requiring that the security right is filed in a public 
register from the moment of its creation.76 However, strictly speaking, this does not have 
to be public; it just needs to be verifiable.77 After all, the point is to reveal transactions that 
have been manipulated. For this it is necessary, but also sufficient, that the moment of the 
manipulated transaction can in some way be found, i.e. determined with certainty. 
Objectivity regarding the moment at which already completed (and not necessarily disputed 
as to their validity) legal acts have taken place can be accomplished by making this 
moment verifiable: 
 

                                            
74 Meijers 1936, p. 184. 
75 Seen from this perspective, it was the change in possession that ‘made public’ the creation of a security 
right, not possession itself. In this respect, some authors do indeed – consciously or not – refer to the 
‘change in possession’ rather than to ‘possession’ (by one or the other) itself. See also Spanogle 2009, p. 
284. 
76 Compare Comment B to IX. – 3:301 (DCFR): “The registration could (…) serve as a means of proof of the time 
as from which the security is effective. (…) It also works as between the secured creditor and a security provider who attempts 
to obstruct execution against its assets by the secured creditor by claiming that the assets concerned are actually subject to an 
earlier security right created in favor of another creditor (who participates in the security provider’s fraudulent conduct). A 
requirement of publicity by registration could give protection against the backdating of a security.” 
77 Compare Anderson expressing a critical view on the Scottish law reform process: “Although I think that a 
Register of Moveable Transactions us unnecessary, I acknowledge that registration is one way of achieving certainty and 
publicity. My own view, however, is that the date of (notarial) execution of a security document is more in line with 
commercial expectations.” Anderson 2012, p. 271. 
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bankruptcy there is nothing left for the unsecured creditors after distribution of assets. In 
addition, it could compensate trade creditors for losing their retention of title or their 
stipulated rights of pledge on future goods, due to accession, commingling and the like.72 
It is not my aim to argue in favor of any one of these alternatives. My only objective is to 
put forward the argument that perceived dissatisfaction as regards the position of 
unsecured creditors cannot in any event be solved by introducing a public filing system.73 

 

3.2. An alternative reading of the term ‘publicity’: objective information as a means 
to prevent fraud 
There is in my view, however, another problem that could possibly be solved by publicity 
and which is important mainly to unsecured (trade) creditors. In other words, I believe 
that there is a need for a ‘notice’, i.e. for publicity in a very different context than the 
context described above, namely when attempts are made to decrease the assets by means 
of bogus proprietary transactions or manipulation of the precise moment in time at which 
proprietary transactions are said to have taken place. In the case of such fraud, creditors 
(both unsecured trade creditors and other unsecured or secured lenders) do not feel the 
adverse consequences of the bankruptcy itself – in a concursus the consequences of their 
unsecured position will naturally manifest themselves – but rather are harmed because the 
debtor’s estate is manipulated. In fact it is only faked that the available assets are reduced, 
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but the distinction from actual reduction of the available assets appears to be very thin if 
security rights can be created with few if any formal requirements. 
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and a proposal for the introduction of a non-possessory pledge, drew attention to the 
problem of antedating or making false deeds (of pledge) to the detriment of general 
creditors. Meijers had argued against the recognition of the fiduciary transfer back in 
1929, primarily because it was ‘not sufficiently public’. After looking more closely, it 
seems to me that he particularly objected to the fact that fiduciary transfers (without 
registration) opened up the possibility of malpractice in the form of making false deeds 
that could be enforced against creditors seeking attachment (general creditors).74 

 
It is important for (all) unsecured creditors, or for a bankruptcy trustee acting on their 
behalf, to prevent these manipulations to the greatest extent possible. One could say that 
the introduction of a non-possessory security right takes away the ‘objectively 
determinable moment’ – a notice, or: ‘warning’ – at which the asset is handed over from the 
debtor to its lender, and thus makes room for such manipulation: if the moment of 
handover depends purely on what the debtor and secured lender agree in their contract, 
this is difficult to justify in relation to third parties because of the risk of fraud of that 
date.75 This risk can be counteracted by requiring that the security right is filed in a public 
register from the moment of its creation.76 However, strictly speaking, this does not have 
to be public; it just needs to be verifiable.77 After all, the point is to reveal transactions that 
have been manipulated. For this it is necessary, but also sufficient, that the moment of the 
manipulated transaction can in some way be found, i.e. determined with certainty. 
Objectivity regarding the moment at which already completed (and not necessarily disputed 
as to their validity) legal acts have taken place can be accomplished by making this 
moment verifiable: 
 

                                            
74 Meijers 1936, p. 184. 
75 Seen from this perspective, it was the change in possession that ‘made public’ the creation of a security 
right, not possession itself. In this respect, some authors do indeed – consciously or not – refer to the 
‘change in possession’ rather than to ‘possession’ (by one or the other) itself. See also Spanogle 2009, p. 
284. 
76 Compare Comment B to IX. – 3:301 (DCFR): “The registration could (…) serve as a means of proof of the time 
as from which the security is effective. (…) It also works as between the secured creditor and a security provider who attempts 
to obstruct execution against its assets by the secured creditor by claiming that the assets concerned are actually subject to an 
earlier security right created in favor of another creditor (who participates in the security provider’s fraudulent conduct). A 
requirement of publicity by registration could give protection against the backdating of a security.” 
77 Compare Anderson expressing a critical view on the Scottish law reform process: “Although I think that a 
Register of Moveable Transactions us unnecessary, I acknowledge that registration is one way of achieving certainty and 
publicity. My own view, however, is that the date of (notarial) execution of a security document is more in line with 
commercial expectations.” Anderson 2012, p. 271. 
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“In order to have a right that is enforceable against third parties and to determine the ranking 
with competing entitlements, it is sufficient that there is a fixed point in time that allows, without 
discussion, to establish the creation of a security right.”78  

 
In Dutch law, this is achieved by requiring a non-possessory pledge in movable assets and 
claims to be created by a notarial deed, or by a private deed that is registered with the tax 
authorities and is not open to public inspection (see supra subsections 2.2.3-2.2.4 of 
Chapter 3). The purpose of this action is to ensure date certainty.79 German law, having 
no such filing requirements, no means are provided at all to ensure date certainty.  
 

Manipulation of this kind, i.e. the risk of antedating, should in my view be sharply 
distinguished from the transactions that are counteracted (in the Netherlands) by the 
actio Pauliana, a remedy available to bankruptcy trustees to avoid transactions that would 
be detrimental to the general body of creditors. While the first case concerns 
manipulation of legal acts or legal moments, the actio Pauliana concerns violation of the 
paritas creditorum rule by legal acts that are in fact known to have taken place prior to 
bankruptcy, but have prejudiced the general body of creditors.80 The problem of 
malpractice of the debtor and secured lender immediately prior to bankruptcy, by the 
withdrawal of assets at the expense of the other creditors, is sometimes lumped together 
with the problem of ‘secret liens’, i.e. the publicity subject.81 One of the authors who 
wrote about the doctrine of publicity and drew attention to this risk is the American 
author Lipson. In the discussion of the secret liens problem he cites the 1973 Report of 
the Commission on Bankruptcy, a report that ultimately led to the American 
Bankruptcy Code: “[o]ne of the essential features of any bankruptcy law is the inclusion of provisions 
designed to invalidate secret transfers made by the bankrupt prior to the date of filing of petition.”82 
Although the term ‘secret transfer’ might make it seem that this is a problem caused by 
the lack of publicity (i.e. a ‘secret lien’ problem), in my view it must be emphasized that 
they are two clearly distinct problems, being two very different forms of deceit: the 
‘deceit’ that a debtor practices by pledging an asset twice (e.g. in order to obtain two 
loans, or under more favorable conditions) with no question as yet of imminent 
bankruptcy is very different in nature than the deceit that a debtor practices by 
transferring its assets to friendly parties while it knows that bankruptcy is approaching: 

                                            
78 Dirix 2004, pp. 85; see also p. 93. An interesting question is whether secured creditors should take 
responsibility for claiming their ranking, as is the case in Dutch law, or whether this should be centrally 
organized by giving a bankruptcy trustee access to a filing system. Scholars tend to argue in favor of the 
latter option, since it would enable priority conflicts to be resolved more ‘easily’ or more ‘efficiently’. 
Harris & Mooney, for example, argue that Art. 9 UCC’s priority rules based on the time of filing reduce 
evidentiary costs and disputes on priority, since the public office filing system memorializes the time of 
filing and constitutes a visible and (generally) reliable ‘scoreboard’. Harris & Mooney 2011, p. 159. 
79 Cf. ‘Discussion Paper on Moveable Transactions (no. 151)’ (Edinburgh: The Scottish law Commission, 
2011), p. 93, mentioning fraudulent antedating as one of the functions of the publicity principle. 
Furthermore, Cf. Anderson 2012, p. 268. 
80 In Dutch legal practice the transactions that are contested by means of actio Pauliana are much more 
important than the risk of antedating. The main concern is hardly ever to pinpoint the moment at which a 
transaction took place; much more often the issue is whether the transaction was still permitted at a 
particular moment in time. 
81 See for example Simkovic 2009, p. 258: “Secret lien doctrine continues today as the “strong-arm power” in § 
544(a)(1) of the Bankruptcy Code-the power of the bankruptcy trustees to void secret transfers made prior to bankruptcy.” 
See Anderson 2012, p. 268 for recent commentary on this subject. 
82 Lipson 2004, p. 448-449. Lipson refers to a quote by the Commission on the Bankruptcy Laws of the 
United States (1973), H.R. Rep. No. 93-137 at p. 18. 
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in the latter case, it potentially disadvantages not just one single existing lender (e.g. the 
secured lender that believes it is first in line) – and after all, it is far from certain that the 
prospective secured lender will really not be repaid – but all creditors of the bankrupt 
estate. Moreover, in the latter case a very different (more malicious) motive is involved, 
precisely because the debtor knows that it will end up bankrupt.83 

 
4. Secured creditors 

4.1. Introduction 
4.1.1. Second-in-time lenders and trade creditors that decide to enter into a relationship on a secured basis 
We now turn to the fate of creditors that choose to enter into a relationship on a secured 
basis.84 While we established in section 2 that the absence of public information on 
existing security rights does not put unsecured creditors in a worse position than if that 
information had been available, it was briefly mentioned in subsection 2.3 that this differs 
from the situation of lenders that do opt to take collateral security. 
 

I repeat again that this decision – the decision to stipulate security – is not dictated by 
the fact that the debtor has already given security rights to a third party, but by an 
estimation of its actual creditworthiness and other considerations; for this, see 
subsection 2.4.  

 
If a lender requires a first ranking right of pledge for its credit exposure but this turns out 
to have already been given to another (i.e. earlier) lender,85 the former will miss out, unless 
it is granted good faith protection by law. This equally applies to the (quite exceptional) 
case that secured trade creditors stipulate a right of pledge on newly formed assets that the 
debtor has created (accession). Only if the trade creditor stipulates this security right over 
the newly formed asset earlier in time than a competing secured lender, it will have 
priority over the latter. Since such creditors, unlike unsecured creditors, have deliberately 
taken action to avoid the risk of being left unsecured, they run the risk that – apart from 
the possibility of invoking third party protection – their ‘risk-mitigating action’ will be 
nullified.86 Therefore, and by contrast to unsecured creditors, in this context one can 
indeed speak of a “false impression” or a “false appearance”; after all, the debtor is not 

                                            
83 In my view, it is not really surprising that at the time when a non-possessory form of security was 
introduced, the risk of fraudulent transfers was regarded as greater than in the situation before its 
introduction: after all, when the transfer of possession was still a requirement in the creation of security, 
one had to physically move the asset to the secured lender if one wanted to make a fraudulent transfer; it 
was possible – the idea was – to see that malpractice, and the creditors could therefore prevent or reverse 
it, at least in theory. After the introduction of non-possessory security, the bankruptcy trustee could arrive 
at the bankrupt estate and find that everything had already been pledged, without having had the 
possibility of noticing it. 
84 See supra footnote 35 of this chapter. 
85 Or its right of pledge turns out to be not (yet) in existence at all, because a seller has stipulated retention 
of title on the assets. See supra Chapter 3, subsection 2.4.4.1. 
86 In other words, they will have no security at all, or they will have the benefit of a security interest with a 
lower ranking than expected. 
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2011), p. 93, mentioning fraudulent antedating as one of the functions of the publicity principle. 
Furthermore, Cf. Anderson 2012, p. 268. 
80 In Dutch legal practice the transactions that are contested by means of actio Pauliana are much more 
important than the risk of antedating. The main concern is hardly ever to pinpoint the moment at which a 
transaction took place; much more often the issue is whether the transaction was still permitted at a 
particular moment in time. 
81 See for example Simkovic 2009, p. 258: “Secret lien doctrine continues today as the “strong-arm power” in § 
544(a)(1) of the Bankruptcy Code-the power of the bankruptcy trustees to void secret transfers made prior to bankruptcy.” 
See Anderson 2012, p. 268 for recent commentary on this subject. 
82 Lipson 2004, p. 448-449. Lipson refers to a quote by the Commission on the Bankruptcy Laws of the 
United States (1973), H.R. Rep. No. 93-137 at p. 18. 
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in the latter case, it potentially disadvantages not just one single existing lender (e.g. the 
secured lender that believes it is first in line) – and after all, it is far from certain that the 
prospective secured lender will really not be repaid – but all creditors of the bankrupt 
estate. Moreover, in the latter case a very different (more malicious) motive is involved, 
precisely because the debtor knows that it will end up bankrupt.83 

 
4. Secured creditors 

4.1. Introduction 
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basis.84 While we established in section 2 that the absence of public information on 
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subsection 2.4.  

 
If a lender requires a first ranking right of pledge for its credit exposure but this turns out 
to have already been given to another (i.e. earlier) lender,85 the former will miss out, unless 
it is granted good faith protection by law. This equally applies to the (quite exceptional) 
case that secured trade creditors stipulate a right of pledge on newly formed assets that the 
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the newly formed asset earlier in time than a competing secured lender, it will have 
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83 In my view, it is not really surprising that at the time when a non-possessory form of security was 
introduced, the risk of fraudulent transfers was regarded as greater than in the situation before its 
introduction: after all, when the transfer of possession was still a requirement in the creation of security, 
one had to physically move the asset to the secured lender if one wanted to make a fraudulent transfer; it 
was possible – the idea was – to see that malpractice, and the creditors could therefore prevent or reverse 
it, at least in theory. After the introduction of non-possessory security, the bankruptcy trustee could arrive 
at the bankrupt estate and find that everything had already been pledged, without having had the 
possibility of noticing it. 
84 See supra footnote 35 of this chapter. 
85 Or its right of pledge turns out to be not (yet) in existence at all, because a seller has stipulated retention 
of title on the assets. See supra Chapter 3, subsection 2.4.4.1. 
86 In other words, they will have no security at all, or they will have the benefit of a security interest with a 
lower ranking than expected. 
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simply trading its assets, it is offering them as collateral in disregard of the earlier 
encumbrance. 
 

In my view, it was for this reason that, when most national laws in Europe only provided 
for a form of possessory pledge, back in the 19th century – with the introduction of the Civil 
Codes – the collateral had to be handed over to the lender: “(…) to make it more difficult for 
the debtor to dispose of the pledged goods to a third person (….)”;87 see supra Chapter 2; subsection 
5.1. 

 
In Chapter 3 it has been discussed that in Dutch law, second-in-time pledgees will only be 
protected if their security right is possessory in nature and only if they have acted in good faith 
with regard to a first-in-time pledge when the goods are brought into their possession 
(Art. 3:238(2) BW).88 However, possessory pledges are not used very often in commercial 
practice. The consequence of the absence of public information on who holds a security 
interest is therefore that these secured parties, can be confronted with an earlier existing 
security right, without being protected from this unanticipated situation.89 For lenders, 
this means that they runs the risk of ending up with a security right of a different ranking 
than anticipated when entering into the loan agreement, while at the same time not having 
stipulated a surcharge, and thus is not covered to the extent it assumed. A similar 
situation occurs when a lender stipulates a security right on assets that turn out to be not 
(yet) owned by the debtor, because they were subject to a retention of title clause. In this 
context, the second-in-time lender will not become a pledgee at all, unless it obtains a 
possessory pledge and acts in good faith regarding the fact that the debtor was not the owner 
at the time it granted the lender the right of pledge (Art. 3:238(1) BW).90 
 

For the same reasons as mentioned in relation to secured lenders among themselves, 
this rule does not apply very often in practice: lenders rarely take possession of the 
assets that are subject to retention of title, given the nature of these assets.91 

 
4.1.2. First-in-time secured lenders and selling secured trade creditors 
The fact that third party protection rules may be applicable means that the absence of 
public information on security rights also creates a risk for the existing secured creditors, i.e. 

                                            
87 Drobnig 2011, p. 1027. 
88 Or, this passes into the possession of a third party. Art. 3:238(2) BW makes clear that the moment of 
establishing good faith is crucial for deserving protection: if the second-in-time pledgee acts in good faith 
at the moment of creation, but is no longer in good faith at the moment the goods are brought into its possession, it 
will not deserve to be protected. See supra Chapter 3, subsection 2.4.3. 
89 The same applies to secured trade creditors that have stipulated a right of pledge on newly formed assets; 
the debtor can make these suppliers believe that its lender does not have the benefit of a security right on 
future (newly formed) assets. 
90 As a result of this protection, the seller’s retention of title terminates and the pledgee acquires a right of 
pledge; see supra Chapter 3; subsection 2.4.4.1. 
91 For the same reasons as mentioned in subsection 2.4.3 of Chapter 3, the rule may after all apply when 
the ‘bodemverhuurconstructie’ is used and the pledge becomes possessory in nature. 
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first-in-time secured lenders and first-in-time secured sellers: namely, the risk that a 
prospective lender will be protected at the expense of their own claim on the asset. If a 
lender takes a possessory pledge, and acts in good faith with regard to a first-in-time secured 
lender when the goods are brought into the formers possession, the first-in-time secured 
lender or seller will rank second (see Art. 3:238(2) BW).92 If existing secured sellers have 
retained ownership in the assets, they run a similar risk, the only difference being that in 
the same circumstances, they run the risk of losing title to the assets sold; see Art. 3:238(1) 
BW).93 

First-in-time secured lenders and secured selling trade creditors run these risks not 
only in relation to prospective lenders, but also in relation to prospective buyers, to whom 
goods that have already been pledged or are subject to retention of title can be (re-)sold, 
while not being authorized to do so. If a debtor has not been authorized by its secured 
lender or seller to sell the collateral in the ordinary course of business94, or if the debtor 
sells other assets (that do not have this purpose), the buyer will only acquire 
unencumbered ownership of the asset if it deserves protection on the basis of Art. 3:86(2) 
BW in the case of retention of title, or Art. 3:86(1) BW if the goods are subject to a right 
of pledge.95 I reiterate that, in a nutshell, both paragraphs of Article 3:86 BW require that 
the buyer acted in good faith, paid for the assets and received physical delivery of them.96 

 

4.2. Interim conclusion 
Depending on the perspective from which one views a transaction conducted by the 
debtor (‘B’), the absence of public information in a system of non-public filing can thus 
lead to loss, in two ways:97 entitled parties – the ‘A’s’ – can lose their already established 
proprietary interest to prospective bona fide buyers and pledgees – the ‘C’s – while at the 
same time these ‘C’s’ run the risk of falling outside these third party protection rules (and 
therefore not obtaining the right or ranking they stipulated).98 Hence, the absence of 
public information results in all these cases in a conflict of interests between A and C. 
Depending on which interest has greater weight in this conflict, one of the two will 

                                            
92 See supra Chapter 3, subsection 2.4.3. 
93 See supra Chapter 3, subsection 2.4.4.1. 
94 Lenders with the benefit of non-possessory security will normally allow the debtor to sell secured assets 
in the ordinary course of business, simply because these sales will generate the cash from which the 
lenders would expect the debtor to be servicing the debt. The same applies to the selling trade creditors. 
In practice, therefore, existing secured selling trade creditors and lenders only run this risk in relation to 
sales conducted not in the ordinary course of business. 
95 See supra subsections 2.4.5.1 and 2.4.7.1. 
96 See supra Chapter 3; subsection 2.4.5.1 for more details. 
97 This proceeds from the assumption that modern legal systems offer some kind of bona fide protection 
to ‘C’s. 
98 In Dutch law, for instance, this would be because second-in-time lenders take a non-possessory rather 
than possessory pledge: in that case, they will lose out to an earlier established undisclosed non-possessory 
pledge or retention of title. 

140



Analysis of  the consequences of  a non-public filing system 

 140 

simply trading its assets, it is offering them as collateral in disregard of the earlier 
encumbrance. 
 

In my view, it was for this reason that, when most national laws in Europe only provided 
for a form of possessory pledge, back in the 19th century – with the introduction of the Civil 
Codes – the collateral had to be handed over to the lender: “(…) to make it more difficult for 
the debtor to dispose of the pledged goods to a third person (….)”;87 see supra Chapter 2; subsection 
5.1. 

 
In Chapter 3 it has been discussed that in Dutch law, second-in-time pledgees will only be 
protected if their security right is possessory in nature and only if they have acted in good faith 
with regard to a first-in-time pledge when the goods are brought into their possession 
(Art. 3:238(2) BW).88 However, possessory pledges are not used very often in commercial 
practice. The consequence of the absence of public information on who holds a security 
interest is therefore that these secured parties, can be confronted with an earlier existing 
security right, without being protected from this unanticipated situation.89 For lenders, 
this means that they runs the risk of ending up with a security right of a different ranking 
than anticipated when entering into the loan agreement, while at the same time not having 
stipulated a surcharge, and thus is not covered to the extent it assumed. A similar 
situation occurs when a lender stipulates a security right on assets that turn out to be not 
(yet) owned by the debtor, because they were subject to a retention of title clause. In this 
context, the second-in-time lender will not become a pledgee at all, unless it obtains a 
possessory pledge and acts in good faith regarding the fact that the debtor was not the owner 
at the time it granted the lender the right of pledge (Art. 3:238(1) BW).90 
 

For the same reasons as mentioned in relation to secured lenders among themselves, 
this rule does not apply very often in practice: lenders rarely take possession of the 
assets that are subject to retention of title, given the nature of these assets.91 

 
4.1.2. First-in-time secured lenders and selling secured trade creditors 
The fact that third party protection rules may be applicable means that the absence of 
public information on security rights also creates a risk for the existing secured creditors, i.e. 

                                            
87 Drobnig 2011, p. 1027. 
88 Or, this passes into the possession of a third party. Art. 3:238(2) BW makes clear that the moment of 
establishing good faith is crucial for deserving protection: if the second-in-time pledgee acts in good faith 
at the moment of creation, but is no longer in good faith at the moment the goods are brought into its possession, it 
will not deserve to be protected. See supra Chapter 3, subsection 2.4.3. 
89 The same applies to secured trade creditors that have stipulated a right of pledge on newly formed assets; 
the debtor can make these suppliers believe that its lender does not have the benefit of a security right on 
future (newly formed) assets. 
90 As a result of this protection, the seller’s retention of title terminates and the pledgee acquires a right of 
pledge; see supra Chapter 3; subsection 2.4.4.1. 
91 For the same reasons as mentioned in subsection 2.4.3 of Chapter 3, the rule may after all apply when 
the ‘bodemverhuurconstructie’ is used and the pledge becomes possessory in nature. 

 141 

first-in-time secured lenders and first-in-time secured sellers: namely, the risk that a 
prospective lender will be protected at the expense of their own claim on the asset. If a 
lender takes a possessory pledge, and acts in good faith with regard to a first-in-time secured 
lender when the goods are brought into the formers possession, the first-in-time secured 
lender or seller will rank second (see Art. 3:238(2) BW).92 If existing secured sellers have 
retained ownership in the assets, they run a similar risk, the only difference being that in 
the same circumstances, they run the risk of losing title to the assets sold; see Art. 3:238(1) 
BW).93 

First-in-time secured lenders and secured selling trade creditors run these risks not 
only in relation to prospective lenders, but also in relation to prospective buyers, to whom 
goods that have already been pledged or are subject to retention of title can be (re-)sold, 
while not being authorized to do so. If a debtor has not been authorized by its secured 
lender or seller to sell the collateral in the ordinary course of business94, or if the debtor 
sells other assets (that do not have this purpose), the buyer will only acquire 
unencumbered ownership of the asset if it deserves protection on the basis of Art. 3:86(2) 
BW in the case of retention of title, or Art. 3:86(1) BW if the goods are subject to a right 
of pledge.95 I reiterate that, in a nutshell, both paragraphs of Article 3:86 BW require that 
the buyer acted in good faith, paid for the assets and received physical delivery of them.96 

 

4.2. Interim conclusion 
Depending on the perspective from which one views a transaction conducted by the 
debtor (‘B’), the absence of public information in a system of non-public filing can thus 
lead to loss, in two ways:97 entitled parties – the ‘A’s’ – can lose their already established 
proprietary interest to prospective bona fide buyers and pledgees – the ‘C’s – while at the 
same time these ‘C’s’ run the risk of falling outside these third party protection rules (and 
therefore not obtaining the right or ranking they stipulated).98 Hence, the absence of 
public information results in all these cases in a conflict of interests between A and C. 
Depending on which interest has greater weight in this conflict, one of the two will 

                                            
92 See supra Chapter 3, subsection 2.4.3. 
93 See supra Chapter 3, subsection 2.4.4.1. 
94 Lenders with the benefit of non-possessory security will normally allow the debtor to sell secured assets 
in the ordinary course of business, simply because these sales will generate the cash from which the 
lenders would expect the debtor to be servicing the debt. The same applies to the selling trade creditors. 
In practice, therefore, existing secured selling trade creditors and lenders only run this risk in relation to 
sales conducted not in the ordinary course of business. 
95 See supra subsections 2.4.5.1 and 2.4.7.1. 
96 See supra Chapter 3; subsection 2.4.5.1 for more details. 
97 This proceeds from the assumption that modern legal systems offer some kind of bona fide protection 
to ‘C’s. 
98 In Dutch law, for instance, this would be because second-in-time lenders take a non-possessory rather 
than possessory pledge: in that case, they will lose out to an earlier established undisclosed non-possessory 
pledge or retention of title. 

141



Chapter 4

 142 

ultimately be protected, and the other will lose out. A legislature in a non-public filing 
system is logically forced to make a choice: which party should win? 
 

There has been written quite a lot about the conflict of interests that arises if a debtor 
without being authorized to do so transfers or pledges the asset to a third party that acts 
in good faith, and different European jurisdictions have chosen different solutions for 
this conflict.99 The design of third party protection rules is purely a matter of political 
choices, whether or not based on economic considerations: must C take possession of 
the assets? Must it act in good faith? When is it acting in good faith? 

 
The purpose served by public information on existing property rights seems to be clear: 
without information on the true entitled party, at least one of the two parties will be 
victimized. Because prevention of such conflicts seems better than having to resolve 
them, it seems useful to provide publicity about who has the benefit of a proprietary 
(security) right.100 That the main purpose of publicity is to publicize security rights for this 
reason – i.e. so that prospective third parties can verify the existence of security rights, and 
‘proprietary conflicts’ are thus prevented – is a standard view to be found in many Dutch, 
(Western and Eastern) European, Asian and U.S. sources on the subject of publicity. To 
quote just one example of these many sources: 
 

“The need for publicity derives from the desire to avoid the problems that arise when one 
person who has, or wishes to acquire, rights in an asset is not able to ascertain what 
rights others may have in the same asset.”101 
 

Presumably precisely because of the existence of third party protection rules, several, tend 
to focus on the interests of existing secured parties, i.e. first-in-time lenders and sellers 
scholars, in discussing the use of a filing system. Publicity would not so much be intended 
to protect the ‘third parties’ – the second-in-time parties that are misled by the debtor102 – 
but rather entitled, i.e. first-in-time parties, because it gives them the possibility of 
publicizing their right. This would prevent them from losing their right to prospective 
bona fide ‘third parties’.103 Tailored to the position of the lenders and sellers, the main 

                                            
99 On this conflict in the case of an authorized sale by the debtor, see e.g. Salomons 2007. 
100 Whether this publicity should be realized at any price, e.g. by introducing a public register, will be 
addressed in Part III of this thesis. 
101 ‘Publicity of Security Rights: setting standards for charges registries’ (London: EBRD, 2005), p. 22. To 
be found at: <www.ebrd.com/pages/sector/legal/secured/core/guidingprinciples.shtml> (last visited 
February 5, 2014). 
102 See in this respect e.g. ‘Publicity of Security Rights: setting standards for charges registries’ (London: 
EBRD, 2005), p. 22: “Publicity also enables the creditor to ascertain existing charges affecting charged assets.” 
103 See for example Comment B to IX. – 3:301 (DCFR): “The secured creditor also benefits from registration of its 
security rights. Publicity by registration gives notice to third parties of the existence of the encumbrance or retention of 
ownership device in the secured creditor’s favour. Third persons can then be regarded as having actual or constructive notice 
preventing them from acquiring the collateral free of the original secured creditor’s rights on the basis of good faith 
acquisition.” Cf. Jackson & Kronman 1979, p. 1143: “To a considerable extent, the value of a security interest depends 
upon the degree to which it insulates the secured party from the claims of the debtor's other creditors.” 
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focuses of this research, this then relates to the possibility of prospective lenders and 
buyers104 that will have the ability to verify the existence of earlier established security 
rights, so that the rights of the first-in-time lenders and sellers remain intact. For lenders: 
 

“The filing system is a means for a secured creditor who takes a non-possessory security interest in 
property of a debtor to communicate the existence of that security interest to others who may later 
consider extending credit to that debtor.”105 

 
If we look more closely, we see that the purpose served by public information actually 
amounts to the mitigation of the risk that the debtor through its behavior (deliberately or 
not) causes lenders and buyers to believe that the assets are unencumbered when they 
intend to obtain a security right or to buy the asset. After all, it is not evident that (either 
existing or future) secured creditors run the risk of being confronted with earlier rights: 
surely one can simply ask the debtor whether it has already given security rights to an 
earlier lender or seller? White, for example, puts forward the following question in 
relation to secured lenders operating in the U.S.: 
 

“But what reliance do these filers place in the filing system? And more to the point, how would 
they behave in the absence of a filing system? Any creditor that is to be the principal inventory, 
equipment, or account receivable lender to a substantial mercantile enterprise will have many 
sources of information about the prospective borrower; the filing system is unlikely to be the most 
important source. The debtor and the debtor’s records are obvious sources of information.”106 

 
The literature on this viewpoint seems to reveal that the perceived problem, when there is 
no public filing system to check, seems to be that lenders have to rely on the debtor when 
obtaining security for their claim.107 For the most part, this seems to boil down on a felt 
risk of deceit committed by the debtor regarding whether someone has an earlier claim on 
its assets: 
 

“But because of the possibility of debtor misbehavior, it is undesirable to rely on the debtor for 
information about claims to his own assets.”108 

                                            
104 And in exceptional cases subsequent secured trade creditors, namely when they stipulate a right of 
pledge on newly formed assets that the debtor has created (accession). Only if the trade creditor stipulates 
this security right over the newly formed asset earlier in time than a competing secured lender, it will have 
priority over the latter; see section 3 and subsection 4.1.1. 
105 LoPucki & Warren 2009, p. 404. 
106 White 1995, p. 531. Cf. Livingston 2007, p. 163: “In the best of all possible worlds, the information-seeking party 
would simply ask the debtor whether there were any prior security interests in particular collateral, and the debtor would 
respond truthfully and accurately that there were or were not.” 
107 The supra footnote 109. 
108 Baird & Jackson 1982, p. 179. Cf. Simkovic 2009, p. 290: “They would not need to rely on disclosures from 
debtors, who are by definition conflicted and might also be mistaken.” See also Comment B to IX. – 3:319 (DCFR): 
“Any prospective creditor or other interested party might as a matter of course also inquire from the security provider whether 
certain assets are encumbered with a security right or subject to a retention of ownership device or not. However, especially if 
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In addition, there would be the risk of “undeliberate deceit”, i.e. of simple mistakes made 
by the debtor as to whether its assets have been pledged at all, or – in more complex 
transactions – which ones.109 In other words, an objective source is called for: if a lender 
(for whatever reason) decides that it wants to enter into the trade relationship with a 
certain debtor on a secured basis, this lender wants to ascertain that it actually has that 
security right or that ranking with respect to particular collateral and that it will be granted 
the legal position it is promised.110 
 

4.3. Further analysis & critical remarks 
4.3.1. Dutch lenders’ practice 
In spite of the foregoing, neither the German nor the Dutch banking practice seems to 
see any advantage in a public filing system.111 In the Netherlands, this is mainly supported 
by the argument that publicity is already available in the form of the (most recent) annual 
financial statements and management letter that banks ask from their debtors, which are 
audited by an accountant.112 Anderson recently made a similar argument in the Scottish 
law reform process: 
 

“(…) those most likely to use the register – sophisticated, professionally advised financiers – have 
limited need for the Register because it tells them what they already know. The information 
sophisticated parties really need is normally obtained during a due diligence process, by forcing the 
debtor to disclose copies of all security documents.”113 

 

                                                                                                                                        
 
 
 
 
 
 
the security provider is identical with the debtor of the obligation covered by the security, any declaration as to whether its 
assets are or are not already subject to security rights or retention of ownership devices might not be very reliable.” 
109 Especially in light of the fact that generic bulk pledges are becoming increasingly popular, debtors may 
simply not be so aware (anymore) which of their assets have been pledged to their (first) lender or to what 
extent there is overlap. Likewise, in complex finance transactions the loan documents can be so 
complicated that the legal advisors concerned make errors, possibly due to the commercial pressure 
involved in making the transaction. 
110 Ibidem. Cf. Beekhoven van den Boezem & Goosmann 2010a, p. 52. 
111 See e.g. German author Lwowski 2008, p. 179: “(…) neither the German banking industry nor the business 
community see any benefit in a filing system for security interests.” In addition see supra the Chapter 1, subsection 
A.4. 
112 Beekhoven van den Boezem & Goosmann 2010a, p. 753 and Beekhoven van den Boezem & 
Goosmann 2010b, pp. 44 and 53. 
113 Anderson 2012, p. 269. 
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At first sight, these opponents seem to be jumping to conclusions. After all, the debtor’s 
(semi-annual) financial statements are little more than a reflection of what the debtor 
itself wants to make public. The same applies to the debtor’s declaration as to whether or 
not it has already pledged it assets (Art. 3:237(2) BW): this may easily be a false 
statement.114 

When we consider the findings of the previous chapter, however, we see why 
aforementioned authors nevertheless have a point, in terms of the limited risks of these 
problems materializing in practice. In Dutch legal practice, the risk of undisclosed pledges 
(for simplicity: ‘the double pledge problem’) appears to be insignificant. When asked 
about the ‘double pledge problem’, most interviewees indicated that fraud of such kind 
occurs rarely, which corresponded to a quick and light search for published case law in 
the past 20 years, where only 4 conflicts of this nature came to the light.115 In addition, we 
saw that lenders take the existence of retention of title clauses in stride: there is no 
question of deceit committed. Further, although we have seen that the risk of 
unauthorized sales is somewhat more common than the double pledge problem, in 
general this risk is also relatively small. Even if this risk materializes in practice, a 
prospective buyer will often have reason to believe that the sales were made in the 
ordinary course of business and, hence, in good faith. Accordingly, the question is 
whether publicity would be of much help in this context, since in a system where a filing 
system is available, such unauthorized sales are likely to take place too (i.e. it is hard to 
believe that buyers in the ordinary course will be expected to consult the filing system: 
this would obstruct trade).116 Even when the subsequent buyer can be traced and cannot 
place reliance on a bona fide third party protection rule, lenders may not always easily 
recover the value of the sold assets. Hence, when we give some consideration to the 
extent of these legal risks due to the absence of public filing in practice, the question 
arises whether the cure is not worse than the disease. The fact that Dutch lenders argue 
that it is not cost-efficient to adopt a register to fight the problems due to the absence of 
public filing should in any event be taken seriously. It is telling that lenders claim to not 
always investigate whether earlier security rights have been created. They argue that it 
sometimes makes more sense to suffer occasional credit loss when the debtor defaults, 
and to factor this into the price of the credit, than to check whether (in a small number of 
cases) the debtor commits deceit, i.e. to know with certainty that the debtor who is 
applying for credit has not created earlier non-possessory pledges on its movable assets. 
Hence, by putting the focus on scale efficiency, the lenders’ lax attitude on proposals to 
adopt a public filing system should not be traced back to perceived costs resulting from 

                                            
114 See supra subsection 2.4.3 of Chapter 3. 
115 See supra Chapter 3, subsection 3.1.4.3. 
116 This is obviously different if the unauthorized sales concerned equipment, but such sales are even more 
infrequent. 
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114 See supra subsection 2.4.3 of Chapter 3. 
115 See supra Chapter 3, subsection 3.1.4.3. 
116 This is obviously different if the unauthorized sales concerned equipment, but such sales are even more 
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searching this system, but to the fact that the disease is no more than an occasional 
cough:117 

 
“In the rare event that things actually go wrong (because there is an earlier pledge), this constitutes 
breach of contract by the business in relation to the second bank. After all, the business is obliged 
to provide that bank with a first pledge. If this is not done, and the second bank thus suffers loss, 
the business must compensate it.”118 

 
In my view, an important reason for the limited existence of deceit committed in Dutch 
legal practice is that the means to keep the debtor honest are effective and sufficient. First 
of all, a debtor that pledges its assets twice without being authorized to do so will simply 
be ‘done’ doing business. Or as bankers put it: ‘clients can commit such deceit only once’. 
Second, Dutch legislation has a significant deterring effect, exposing the deceiving debtor 
to criminal liability.119 Third, businesses that need to have their accounts audited are 
subject to the scrutiny of the auditors, who bear their own responsibility in conducting 
such audits. Strictly speaking, it is not impossible to also deceive the auditors since the 
accountant can confirm that a debtor has already pledged the assets to another lender, but 
not that the assets have not been pledged again. However, I believe that the obligation to 
go through an audit process will restrain debtors in doing so. With regard to the risk that 
a debtor pledges its assets twice, it would require professional skill to hide both pledges 
from the bank concerned and from an accountant conducting an audit on the annual 
accounts.  

In relation to small business facilities, the risk of deceit does not seem a serious 
concern for other reasons.120 For those loans, lenders claim that especially when the 
collateral has little value, they in fact do not count on being able to realize value from the 
collateral and that such collateral is almost just a ‘nice to have’. Hence, although the risk 
of deceit would be greatest in this category – due to the fact that applications for loans are 
made and processed online – the following assumption on the use of publicity, precisely 
for these smaller businesses cannot be endorsed: 
 

                                            
117 Beekhoven van den Boezem & Goosmann 2010b, p. 49. The position of debtors will be discussed in 
subsection 5. Whether it is really not cost-efficient to adopt public filing, would obviously only be known 
by lenders once they knew what the actual costs of a filing system would be. In any case, it is illustrative 
that the existing risks are so insignificant that lenders have not considered it worthwhile to think of 
another solution. 
118 Beekhoven van den Boezem & Goosmann 2010a, pp. 44 and 53. 
119 The debtor must declare that it is authorized to pledge the property and furthermore that the property 
is not encumbered with limited rights (which include rights of pledge), or if it is, by which rights it is 
encumbered); see art. 3:237(2) BW. See subsection 2.4.3 of Chapter 3. The debtor runs the risk of being 
criminally liable for forgery (see Art. 227 Sr.) or fraud (Art. 326 Sr.) 
120 Beekhoven van den Boezem & Goosmann 2010b, p. 49. 
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“(…) it is precisely with smaller firms that publicity becomes more important, both as a means of 
preventing fraudulent backdating as well as one of informing third parties, and it is with less 
valuable transactions that we stand to gain most from reducing search costs.”121 

 
Furthermore, I do not get the impression that lenders in a non-public filing system are in 
any way discouraged to provide loans, as Beale seems to suggest:  
 

“It is generally agreed that, where a non-possessory security right is taken over assets other the 
financing collateral, a warning should be given to other people who may deal with the debtor. If 
that is not done, it may well be hard to discover whether there is a security interest; and this may 
discourage financiers from coming forward who cannot find out in other ways whether the debtor 
has created security over its property.”122 

 
In sum, it seems fair to conclude that the costs incurred by secured lenders as a result of 
the absence of public filing are de minimis for two reasons. The first reason is that debtors 
simply do not commit such deceit very often in practice. Accordingly, lenders do not 
suffer much loss in their credit portfolio. At the same time – and this is the second reason 
– the means to mitigate this risk are not very costly for lenders, as the means to restrain 
the debtor from committing deceit are the fear from reputation damage and Dutch laws 
on liability. To the extent that the accountant has a role in mitigating this deceit, these 
costs cannot be replaced by a public filing system, given that the annual accounts will 
have to be audited regardless of whether a public filing system is present. To the extent 
that lenders do incur costs as a result of the fact that publicity is absent – both in terms of 
‘mitigation costs’ and the materialization of the risk in their credit portfolio – these costs 
are passed on to the borrowers in the form of one or more credit surcharges. 

 
“The chance that the business – which in practice is by now bankrupt – turns out to be no longer 
capable of this has already been taken into account in the price of the credit.” 123 

 
The position of debtors will be dealt with in section 5 of this chapter. 
 
4.3.2. Selling trade creditors’ practice 
The legal risk of proprietary conflicts is also very small in practice in relation to first-in-
time secured trade creditors. First of all, with regard to the risk of deceit concerning earlier 
created security rights there is no question of any risk that the debtor is dishonest with 
regard to the legal status of such assets, because those assets do not (yet) belong to the 
debtor’s estate and trade suppliers can simply transfer those assets subject to retention of 

                                            
121 Beale 2012, p. 280-281. 
122 Beale 2008, p. 100. 
123 Beekhoven van den Boezem & Goosmann 2010a, p. 48 (translated). 
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“(…) it is precisely with smaller firms that publicity becomes more important, both as a means of 
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valuable transactions that we stand to gain most from reducing search costs.”121 
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121 Beale 2012, p. 280-281. 
122 Beale 2008, p. 100. 
123 Beekhoven van den Boezem & Goosmann 2010a, p. 48 (translated). 

147



Chapter 4

 148 

title or subject to the retention of a right of pledge.124 Put differently: given that the 
debtor does not actually grant these to the supplying trade creditor(s), but rather retains 
them at the time of transfer, the debtor cannot be guilty of deceiving these creditors. 
Consequently, a public filing system will be of no relevance to trade creditors who supply 
goods and who choose to take a security right or stipulate a retention of title over the 
goods so supplied. First-in-time secured trade creditors do run the risk of getting involved 
in proprietary conflict with future lenders and buyers. After all, secured trade creditors 
run the risk of losing their validly retained title if the latter are bona fide protected by 
law.125 Also in this context, however, loss of title will usually be caused by an accession or 
amalgamation or co-mingling, and rarely by an unauthorized sale on the part of the 
debtor. On the few occasions that this does occur, however, the same applies here as for 
lenders (because the same types of assets are involved): more often than not, prospective 
buyers will have reason to assume that the sales were made in the ordinary course and, 
hence, be acting in good faith, with the result that sellers are left empty-handed. 
Furthermore, even if a prospective buyer can be traced and cannot place reliance on a 
bona fide third party protection rule, it may not be easy to recover the value of the sold 
assets. 
 
5. The consequences for debtors 
The question of whether lenders suffer from the absence of public filing, and 
consequently incur costs was discussed in section 4. I concluded that the absence of 
publicity causes secured lenders to incur only minimal costs. To the extent that secured 
lenders do incur costs, however, these costs are passed on to the debtor in the form of 
one or more credit surcharges. Therefore, while lenders and other credit suppliers are 
happy to keep doing things “the way they were always done” and do not want to hear 
about reforms,126 it is appropriate to pay attention to the position of debtors themselves; 
this is the topic of the present section. 

An oft-repeated argument in favor of the adoption of a public filing system and – 
as can be deduced from information presented in subsection 3.1.2 of Chapter 3 – quite 
rightly so, is that the absence of public information on security rights may have an adverse 
effect on the price of credit, and with that: on the debtor’s position.127 In Chapter 3, we 

                                            
124 For Dutch law; see Art. 3:92 BW for retention of title and Art. 3:81(1) BW for right of pledge. The 
latter enables an owner of an asset to transfer such asset subject to a right of pledge retained by that 
owner; accordingly, the transferor does not acquire its right of pledge from its successor and never 
depended on its authority to create such pledge, but will simply have ‘retained’ it from the outset.   
125 In Dutch law this would be on the basis of Art. 3:86 BW or Art. 3:238(1) BW. 
126 See Simpson & Menze 2000, p. 19 
127 See e.g. Stein 1972, p. 325, Vriesendorp & Barendrecht 1993, p. 55 and Comment B to IX. – 3:301 
(DCFR): “[The, DJYH] possibility of obtaining information obviously also works to the advantage of the security provider. 
By being able to show that no security rights or retention of ownership devices are registered in relation to certain assets owned 
by the security provider, the latter can ensure the parties it is dealing with that they will be able to acquire unencumbered 
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saw that the amount and quality of the assets that are offered to the lender as collateral 
have an impact on the lender’s Loss Given Default (‘LGD’), i.e. the loss that the lender will 
suffer after liquidation of the security in case of default. In simplified form, the more a 
lender is able to recover from the security, the lower the loss – and therefore also the 
Expected Loss – will be. Because both the credit risk surcharge and the solvency surcharge 
are related to the amount of the Expected Loss, (collateral) security – but also its quality – 
has a positive impact on the price that debtors must pay for their credit.128 

Whether public information on security rights would lead to a quantifiably129 lower 
price of credit, however, is open to doubt. This is mainly because the influence of 
publicity in this matter is almost negligible. The amount of the LGD is influenced most 
by whether security is stipulated at all and, if it is, its ranking: these are both questions that 
are not resolved by publicity. Publicity may only help ensure that lenders actually have the 
rank that they agreed with the debtor to be given. As a result, publicity can only mitigate 
the costs that are incurred if the debtor is dishonest, or makes mistakes, in this regard. We 
just learned that the extent of this risk, although it differs from one sector to another, is 
generally very small.130 More importantly, this is just one of the risks to which the quality 
of the collateral is exposed. When it comes to the risk of loss, lenders run much greater 
“risks” with respect to their collateral, such as: the fact that it is subject to retention of 
title, the risk that the tax authorities have a certain higher ranking claim on the assets131 or 
the risk that the assets cannot be sold in an execution or only at a much lower price than 
anticipated. As a result of a change in market conditions, for example, certain types of 
assets may no longer be in demand, assets may no longer be sold at going-concern value, 
or must be sold unbranded (due to rules of brand protection). Last but not least, the 

                                                                                                                                        
 
 
 
 
 
 
rights in these assets (whether security rights or ownership) and on this basis the security provider will be likely to obtain a 
better price or at least better conditions for a secured credit.” Compare Kieninger 2004a, p. 8. 
128 See supra subsection 3.1.2.2 of Chapter 3. Cf. Ibrahim & Koch 2009, p. 2. See e.g. Vos 2009, p. 29: “The 
weaker the cover for the credit, the higher the charged interest margin will be.” (translated). 
129 Quantifiable means: can be expressed in a number of basis points of the interest rate. 
130 The risk of the debtor committing deceit, either by being dishonest about an existing earlier lender or 
by selling the goods to third parties without permission, is “of all sectors” and is apportioned among all 
debtors. 
131 I reiterate from Chapter 3 that the Dutch tax receiver, in respect to certain categories of tax claims 
takes priority over non-possessory security, but only in respect to assets physically located ‘on the floor’ of 
the premises in use by the debtor and to the extent that such assets serve to upholster the floor (such as 
inventory (furniture) and equipment, but not stock). This is called the tax authority’s ‘bodemrecht’. See 
supra subsection 2.4.3 of Chapter 3.  
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lenders do incur costs, however, these costs are passed on to the debtor in the form of 
one or more credit surcharges. Therefore, while lenders and other credit suppliers are 
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127 See e.g. Stein 1972, p. 325, Vriesendorp & Barendrecht 1993, p. 55 and Comment B to IX. – 3:301 
(DCFR): “[The, DJYH] possibility of obtaining information obviously also works to the advantage of the security provider. 
By being able to show that no security rights or retention of ownership devices are registered in relation to certain assets owned 
by the security provider, the latter can ensure the parties it is dealing with that they will be able to acquire unencumbered 
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saw that the amount and quality of the assets that are offered to the lender as collateral 
have an impact on the lender’s Loss Given Default (‘LGD’), i.e. the loss that the lender will 
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rights in these assets (whether security rights or ownership) and on this basis the security provider will be likely to obtain a 
better price or at least better conditions for a secured credit.” Compare Kieninger 2004a, p. 8. 
128 See supra subsection 3.1.2.2 of Chapter 3. Cf. Ibrahim & Koch 2009, p. 2. See e.g. Vos 2009, p. 29: “The 
weaker the cover for the credit, the higher the charged interest margin will be.” (translated). 
129 Quantifiable means: can be expressed in a number of basis points of the interest rate. 
130 The risk of the debtor committing deceit, either by being dishonest about an existing earlier lender or 
by selling the goods to third parties without permission, is “of all sectors” and is apportioned among all 
debtors. 
131 I reiterate from Chapter 3 that the Dutch tax receiver, in respect to certain categories of tax claims 
takes priority over non-possessory security, but only in respect to assets physically located ‘on the floor’ of 
the premises in use by the debtor and to the extent that such assets serve to upholster the floor (such as 
inventory (furniture) and equipment, but not stock). This is called the tax authority’s ‘bodemrecht’. See 
supra subsection 2.4.3 of Chapter 3.  
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LGD is part of a wider formula, PD x LGD x EAD = EL, which determines (part of) the 
credit risk, and hence the corresponding price surcharges: the debtors PD has to be taken 
into account also. Hence, when public information on security rights would lead to a 
lower price of credit, this part is unlikely to fall beyond a few basis points of the interest 
rate. The costs of adopting and maintaining a filing system (and possible new conflicts to 
arise in this new system), however, are yet to be assessed. Last but not least, it is not clear 
whether lenders would actually reduce the surcharges in the case that publicity would be 
made available through the adoption of a public filing system. In theory, however, the 
absence of a public filing system may indeed have a negative impact on the price debtors 
pay for their credit. 

 
6. Conclusions 
Part I of this thesis scrutinized the need for public information on security interests. For 
this purpose, the current chapter identified the risks that several types of parties involved 
in secured transactions are exposed to when operating in a ‘non-public filing system’, i.e. 
in the absence of public information on security interests.132 The research produced 
various outcomes. 
 One important consequence of the absence of ‘publicity’ is that the debtor is in a 
position to cause lenders and buyers who intend to obtain a security right respectively to 
buy the asset, to believe that the assets are unencumbered, while in fact they are 
encumbered with a security interest or subject to retention of title. This may have adverse 
consequences for pertinent categories of creditors in several respects. First, it exposes 
first and second-in-time secured trade creditors, secured lenders133 and attaching 
unsecured creditors134 to a risk of ‘proprietary conflict’, i.e. a conflict where parties fight 
for the same (proprietary position in the) asset. This is undesirable viewed from the 

                                            
132 In adopting this approach, the starting point taken is that the Dutch case study has the ability to unfold 
the problems and risks faced by parties that are involved in secured transactions and operate within the 
borders of the European Union, because these parties have comparable commercial needs across borders; 
see supra Chapter 1, subsection E.1. 
133 If the debtor offers certain (already encumbered) assets for collateral, second-in-time secured lenders and 
trade creditors (‘C’s) may not be protected by a third party protection rule because they do not satisfy the 
legal requirements, leaving them second in ranking or empty-handed. If they do meet the requirements for 
bona fide protection, this conversely entails a risk for first-in-time secured lenders and sellers (‘A’s): namely, 
that they may lose their interest or their ranking in the asset. See ‘Publicity of Security Rights: setting 
standards for charges registries’ (London: EBRD, 2005), p. 22: “Publicity enables third parties to discover that the 
creditor has a prior right in the asset. Publicity also enables the creditor to ascertain existing charges affecting charged assets.” 
On the position of ‘A’s in particular, see Jackson & Kronman 1979, p. 1143: “To a considerable extent, the 
value of a security interest depends upon the degree to which it insulates the secured party from the claims of the debtor’s other 
creditors.” 
134 Unsecured creditors run the risk of becoming involved in a semi-proprietary conflict when they attach 
(part of) the debtor’s assets that have already been encumbered with a security interest. This is not a direct 
result of the debtor’s misbehavior and in that sense this proprietary conflict is of a slightly different 
nature. The lack of publicity prevents them from avoiding unnecessary attachment costs, given that they 
are not warned about the fact that these assets are worthless from the perspective of recovery. 
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perspective of various parties investigated in this thesis, since at least one of the parties 
involved will lose the proprietary conflict at its expense. Moreover, to the extent that this 
risk materializes in practice and lenders pass on these costs to their debtors in the form of 
one or more credit surcharges, these debtors pay a higher interest rate for their loans, i.e. 
incur costs they would not have incurred had publicity – in the abstract – been available. 

Another important consequence of the absence of public information is that the 
moment that security interests take effect (against third parties) can be antedated 
fraudulently.135 This entails a risk for all (secured and unsecured) creditors of the debtor 
except the defrauding creditor itself, since the latter, by committing such fraud, feathers 
its nest at the expense of the debtor’s other creditors. This equally causes the parties 
investigated in this thesis to incur costs and sustain damage, which would had been 
avoided had publicity been available.136, 137 

Whether or not it is in the interests of the investigated parties to promote publicity 
in the form of a public filing system will ultimately depend on whether such filing system 
effectively addresses the aforementioned legal risks, and if so, if it does so in a manner that 
is cost-efficient for the parties concerned, i.e. in accordance with a cost-benefit analysis.138 
Before moving to Part II and III of this thesis to explore whether Art. 9 UCC and Book 
IX DCFR have the ability respectively the potential to do so, I will give some thought, 
although in conceptual terms only, to the extent to which the aforementioned legal risks – 
proprietary conflicts and fraudulent antedating – manifest themselves in a non-public 
filing system. The Dutch case study did not only allow us to identify these risks, it also 

                                            
135 This is only not so if the creation of undisclosed non-possessory security is subject to a requirement to 
ensure date-certainty, such as in the Netherlands. See supra Chapter 3, subsections 2.2.3-2.2.4.  
136 The World Bank names precisely these two functions as legitimate purposes of registration: “Registration 
should serve only the legitimate purposes of registration. Those purposes are (i) to give notice that a security interest may exist 
in the identified collateral and (ii) to provide evidence of publicity as the basis for the secured party’s priority in the collateral 
(…).” ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 67. 
137 This outcome coincides to a great extent with legal literature on the publicity subject, in and outside 
Europe (see e.g. the previous footnote), except where public information is assumed to have the aim of 
informing prospective unsecured creditors about whether to enter into a relationship with the debtor. For the 
latter, it will not have escaped the reader’s attention that in my view publicity is of no relevance for 
unsecured (trade) creditors, no matter how pitiful their may seem to be. When considering the need to 
introduce such system, this particular interest of position of (unsecured) trade creditors should not put any 
weight in the scale, except to the extent that this information is to protect unsecured creditors that 
attempt to attach the debtor’s assets or, alternatively, to protect them (and other creditors) against 
fraudulent antedating. Cf. Baird about the use of public notice filing and the position of general unsecured 
creditors: “(…) article 9 provides virtually no assistance to unsecured creditors. Parties without ownership interests in the 
debtor’s property rarely check the filing system, and if they do they rarely learn anything. Article 9 UCC principally serves 
the interests of secured creditors. (…) A notice filing system (…) sorts out property claims among those who have or seek 
property claims; its function is not to give the world at large notice of security interests.” See Baird 1983, p. 55. On p. 66 
Baird continues: “In short, the Code’s notice filing system addresses principally only one kind of ostensible ownership 
problem – the one arising from competition between secured creditors.” 
138 The ultimate aim of this approach is to assess whether it is likely that the adoption of a public filing 
system on a European scale will be economically efficient for the parties that are typically involved in 
secured transactions and operate within the borders of the European Union; see supra Chapter 2, 
subsection D.2. 
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gave some insight into the extent to which these legal risks materialize in legal practice 
and, as a consequence, the extent to which they contribute to costs. As both legal risks 
find their basis in fraud committed by the debtor (or by both the debtor and its secured 
lender) or incidental errors, it seems fair to conclude that such risks will only incidentally 
materialize. As a result, on average, the resulting unnecessary costs and potential damage 
for the investigated parties affected by such fraud will not be significant.139 This precise 
analysis does not equally apply to attaching unsecured creditors, given that these creditors 
do not become involved in the same proprietary conflict in the sense that they have not 
been misinformed by the debtor. In other words, the nature of the legal risks they are 
exposed to is different: they are not defrauded. As a result, the number of cases that 
unsecured creditors attach already encumbered assets may be less rare, although no 
accurate figures to document this are available.  

To conclude, when taking the interests of all140 of the investigated parties into 
account, I believe that the costs incurred by those parties in the absence of public 
information on security interests are unlikely to be significant.141 Hence, if the Dutch legal 
system was representative for all other EU-member states, in order to justify adoption a 
public filing system should – in addition to effectively addressing the legal risks above – 
meet a rather high minimum standard of efficiency in doing so. European literature 
shows that as far as the nature of the problems is concerned as discussed in this chapter, 
clear parallels can be drawn between the Netherlands and other EU-jurisdictions. 
However, not having expanded my research to all other EU-member states, it is unclear 
whether the Dutch results justify extrapolation to the EU as a whole: conceivably there 
may be differences in the extent to which the described problems and risks materialize in 
practice. With that caveat, Part II and Part III of this thesis will investigate whether Art. 9 
UCC and Book IX DCFR meet this rather high standard. 

                                            
139 That non-public filing systems are not doing so badly was already predicted by White in 1995: 
“Recognizing that there are effective and apparently efficient lending systems in Europe, in countries that do not have filing 
systems like our own, and understanding that there are alternative sources for much of the information that a filing system 
provides, the drafters should approach the assertions of secured creditors with some skepticism, and should at least understand 
that they are drafting law based on assumptions about and in considerable ignorance of credit behavior.”  See White 1995, 
p. 531. 
140 In this thesis, a public filing system is considered to be ‘efficient’ – and hence desirable – if, on balance, 
its adoption is beneficial to the parties concerned, regardless how the benefits are allocated amongst them; 
see supra subsection D.2.3. 
141 I am aware that this research is limited to non-possessory security in movable, i.e. tangible assets only 
and that conclusions based on this research may not equally apply to other categories of assets that are 
covered by Art. 9 UCC and Book IX of the DCFR. 
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“(…) if you want to understand Revised Article 9, don’t read it.” 
 

Scott J. Burnham 
 
 
 
1. Introduction 
1.1. General 
American commercial law is set forth in the Uniform Commercial Code (‘UCC’). The UCC is 
one of the many uniform acts established by the National Conference of Commissioners on 
Uniform State Laws (‘NCCUSL’1) and the American Law Institute (‘ALI’2). First published in 
1951, the UCC is divided into 11 articles that address the core subjects of commercial 
private law: 
 

§ Article 1: General Provisions  
§ Article 2: Sales  
§ Article 2a: Leases 
§ Article 3: Negotiable Instruments  
§ Article 4: Bank Deposits and Collections 
§ Article 4a: Funds Transfers 
§ Article 5: Letters of Credit 
§ Article 6: Bulk Sales 
§ Article 7: Warehouse Receipts, Bills of Lading and Other Documents of Title 
§ Article 8: Investment Securities 
§ Article 9: Secured Transactions; Sales of Accounts and Chattel Paper3 

 

                                            
1 The NCCUSL is a state-supported, non-profit organization that drafts and promotes the enactment of 
uniform state laws, called ‘Uniform Acts’, in areas of state law where uniformity is needed. NCCUSL 
members must be members of the bar. According to its website the NCCUSL “provides states with non-
partisan, well-conceived and well-drafted legislation that brings clarity and stability to critical areas of state statutory law.” 
See <uniformlaws.org> (last visited February 5, 2014). Officially, the Uniform Law Commission (‘ULC’) does 
the drafting of the state laws, and its sponsor, the NCCUSL approves these drafts. Because of their close 
connection, however, the NCCUSL and the ULC are often lumped together, i.e. the names are used 
interchangeably. Hereafter, ‘NCCUSL’ will be used only to refer to (either of) both. 
2 The ALI is similar to NCCUSL. According to its website it is ‘the’ leading independent organization in 
the U.S. that produces scholarly work to clarify, modernize, and otherwise improve the law. Moreover, its 
website provides: “The Institute (made up of 4,000 lawyers, judges, and legal scholars of the highest qualifications) drafts, 
discusses, revises, and publishes Restatements of the Law, model statutes, and principles of law that are enormously 
influential in the courts and legislatures, as well as in legal scholarship and education.” See <www.ali.org> (last visited 
February 5, 2014). 
3 For information on the several modifications and enactments of the UCC since 1951, see e.g. Kelly & 
Puckett 1995, p. 287 et seq., the Uniform Commercial Code, Official Text and Comments 2004 (West), p. 
III and Harris & Mooney 2006, p. 4. 
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The UCC’s principal aim is to provide uniformity in business laws in the United States. It 
functions as a ‘model law’ for all 50 states: each state can choose to incorporate the UCC 
in its local state law. Hence, the UCC does not have actual force of law: each state is 
permitted to make changes to this model law before it is incorporated. Because every 
state has adopted the UCC with minor changes, it is commonly held that the UCC has 
indeed achieved uniformity.4 

Article 9 UCC deals with the law on secured transactions.5 Contrary to what the 
UCC’s name might suggest, the scope of Art. 9 UCC is not limited to dealings between 
commercial parties; it covers all types of creditors and all types of debtors. Its main 
objective is to facilitate transactions between market parties who engage in secured 
financing, by making this type of financing more uniform, efficient, and flexible, thus 
more accessible. This is achieved by providing a uniform set of market-oriented rules to 
regulate core issues in secured transaction law. Most importantly, these rules address the 
creation of security rights, their effect against third parties and priority issues between the 
different types of creditors.6 
 

1.2. Background 
1.2.1. Background of Art. 9 UCC 
Prior to the adoption of Art. 9 UCC, a bewildering number of security devices existed.7 
The common devices included: right of pledge, chattel mortgage, conditional sale, trust 
receipt, factor’s lien8 and assignments of accounts receivable.9 Different bodies of law 

                                            
4 Two nuances should be made with regard to this ‘uniformity’. First of all, Art. 1 UCC provides some 
general guidelines and terms that apply throughout the whole UCC and therefore also to Art. 9 UCC, 
whereas only 37 states have enacted the Revised Art. 1 UCC. Furthermore, many contracts have been 
implemented under former versions of Art. 9. UCC, which has led to case law still under litigation. 
However, the basic concepts of both versions of Art. 9 UCC are considered to have remained unchanged. 
Moreover, in the 2010 amendments to Art. 9 UCC, transition provisions (§§ 9-801-809 UCC) were 
adopted to address transition problems of this kind. This thesis will take the model law as a basis for 
description; particular changes made by the states will be ignored. 
5 An electronic version of Art. 9 UCC can be found on the website of the Legal Information Institute of the 
Cornell University Law School: <www.law.cornell.edu/ucc/9> (last visited February 5, 2014). 
6 Cf. e.g. Sigman 2004, p. 55 and Adams et al 1995, p. 887. 
7 Cf. Livingston 2007, p. 111: “Before Article 9, personal property secured transactions were governed by a myriad of 
state laws.” 
8 In U.S. secured transaction law, the term ‘lien’ generally refers to a wide-ranging variety of encumbrances 
on the debtor’s property. Both ‘consensual liens’, such as a security right or a mortgage, and ‘non-
consensual liens’, such as a tax lien, are covered by the term ‘lien’. For more information on the ‘factor’s 
lien’ specifically, see Adams et al 1995, p. 886.  
9 Official Comment 1 to § 9-101 UCC. It is beyond the scope of this thesis to elaborate on the features of 
these different devices, but in a nutshell the following might be noteworthy. The right of pledge was the 
most basic form of a security right; like the German ‘Faustpfand’ the pledgee was required to take 
possession of the collateral. The chattel mortgage was a security device that was adopted for reasons 
comparable to those for the adoption of fiduciary transfer in the Netherlands, as both were a response to 
the need for a non-possessory security right after the Industrial Revolution. The conditional sale was a 
kind of ‘retention of title device’ as it comprised a sale and delivery to the buyer of the movable asset 
under the condition that the buyer would not obtain title in the assets until and unless the buyer paid the 
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covered these several devices with the result that the scope and the procedures for their 
validation and enforcement were very complex and unclear.10 An important reason to 
introduce Art. 9 UCC was to create uniformity: 
 

“(…) differences between one device and another persisted, in formal requisites, in the secured 
party’s rights against the debtor and third parties, in the debtor’s rights against the secured party, 
and in filing requirements, although many of those differences no longer served any useful 
function.”11 

 
Not only the diversity of security devices in and of itself was considered to be a problem; 
the fact that many security rights did not have to be publicly filed also encountered much 
criticism. A majority of American legal scholars criticized the idea of ‘secret liens’, which 
was an important reason for supporting the adoption of a uniform public notice filing 
system.12 This thesis focuses on the current (2010) version of Art. 9 UCC.13 
 

Since its adoption, Art. 9 UCC has been revised several times. The most significant 
revision took place in 1972 (‘Art. 9 (1972) UCC’), 2001 (‘Art. 9 (2001) UCC’) and – less 
far reaching – in 2010 (‘Art. 9 (2010) UCC’ or ‘Art. 9 UCC’). All revisions had been 
prompted by commercial practice needs.14 The 1972 revision did not affect the basic 
structure of Art. 9 UCC, but the 2001 UCC revision – the result of a decade of work – 
did, since it encompassed an expansion of the types of property to be secured under 

                                                                                                                                        
 
 
 
 
 
 
purchase price. For more information on the several pre-Art. 9 UCC devices, see Adams et al 1995, p. 
883-889, White & Summers 2002, § 30-1 and Harris & Mooney 2006, p. 87. 
10 See Harris & Mooney 2006, p. 87 and Livingston 2007, p. 116. 
11 Official Comment 1 to § 9-101 (1999) UCC. Dana mentions a few examples of this ‘non-uniformity’: 
“An unfiled chattel mortgage was by the law of many states “void” against creditors generally; a conditional sale, often 
available as a substitute for the chattel mortgage, was in some states valid against all creditors without filing, and in states 
where filing is required was, if unfiled, void only against lien creditors”, and: “The recognition of so many separate security 
devices had the result that half a dozen filing systems covering chattel security devices might be maintained within a state, some 
on a country basis, others on a state-wide basis, each of them had to be separately checked to determine a debtor’s status.” 
Dana 2002, p. 356. Cf. Gilmore 1 1965, p. 463 and Winship 1998, p. 267. 
12 See e.g. Lipson 2004, p. 425, footnote 10: “(…) are secret liens universally castigated”. See Lipson for further 
references. Karl Llewellyn, the Chief Reporter of the UCC described a secret lien as ‘that rat in Denmark’. 
Llewellyn 1939, p. 730. 
13 Except where otherwise indicated, references to provisions of Art. 9 UCC are to the 2012 version (that 
is, after giving effect to the 2010 amendments), though it should be noted that – except the provisions on 
filing – most other provisions have not been altered since its introduction in 2001. References to prior 
versions of Art. 9 UCC will indicate the year of that particular version in parentheses. 
14 Picker 2009, p. 20. 
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Art. 9 UCC and at the same time, contained several new priority and perfection rules.15 
The 2010 amendments most importantly addressed filing issues that had been 
experienced since the adoption of Art. 9 (2001) UCC; it did not affect Art. 9 UCC’s 
basic structure and also much of the terminology has remained unchanged.16 At present, 
Art. 9 (2010) UCC has been enacted in all states.17, 18 The effective date of adoption by 
all states was July 1, 2013.  

 
A few basic elements of U.S. property law will be provided in the subsection 1.2.2 before 
continuing further with an explanation of Art. 9 UCC. 
 
1.2.2. Basic elements of U.S. property law 
U.S. property law distinguishes between real rights (rights in rem) and personal rights 
(rights in personam). The first category carries the distinction further to include movable 
(tangible and intangible) property (commonly referred to as ‘personal property’) and 
immovable property (‘real property’). Art. 9 UCC covers security rights that take the form 
of rights in rem in personal property and fixtures; guarantees and other personal rights fall 
outside the scope of Art. 9 UCC. 

The U.S. concept of ownership differs from the classic civil law definition. While 
both systems recognize ownership held in common, under U.S. law each of the co-
owners is regarded as the owner of an individual fractional interest in the property.19 
Furthermore, the right of ownership in property is regarded as a so-called ‘bundle of 
rights’, the underlying idea is that every such right can be individually conveyed to a third 
party.  

 
An example of this would be the conveyance of powers that go with the exercise of a 
limited right or with the grant of a lease: in the latter case the lessee ‘owns’ the right to 

                                            
15 In a nutshell the 2001 revision entailed a modernization, fine-tuning and clarification of ambiguities in 
Art. 9 UCC. Due to its magnitude, the promulgation of Art. 9 (2001) UCC was postponed until July 1, 
2001. All states had adopted this version by the end of 2006. For more information about the most 
significant changes made to Art. 9 (2001) UCC compared with Art. 9 (1972) UCC see Official Comment 4 
to § 9-101 UCC, Harris & Mooney 1999, p. 857. White & Summers 2002, § 30-1, Harris & Mooney 2006, 
p.  87-88 and Picker 2009, p. 20. Sigman 2004 also provides some useful background information with 
regards to the 2001 revision of Art. 9 UCC on p. 63. 
16 Official Comment 4h to § 9-101 UCC. 
17 See <www.uniformlaws.org/Act.aspx?title=UCC%20Article%209%20Amendments%20(2010)> (last 
visited February 5, 2014). 
18 Louisiana was one of the states to adopt Art. 9 UCC (2001) in 2001 and the 2010 amendments in 2012. 
It has in fact adopted most UCC articles, except Art. 2 UCC, because it prefers to maintain its own civil 
law tradition for governing the sale of goods. Since the term ‘articles’ is used in Louisiana to refer to 
provisions of the Louisiana Civil Code, it is customary in Lousiana, e.g. in case law, to refer to the major 
subdivisions of the UCC as ‘chapters’ instead of articles. 
19 Many Civil law jurisdictions only recognize the concept of ‘co-ownership’ of assets (for Dutch law, see 
title 3.7 BW), which must be distinguished from individual ownership of fractions, or parts, of the asset 
concerned. 
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use and to possess the collateral during the lease term20, whereas the lessor ‘owns’ the 
bare ownership, i.e. the other powers.21 

 

As a basic rule, a security right in collateral can be created only if and to the extent the 
debtor has rights in the collateral, known as the principle of ‘nemo dat quod non habet’: 
one cannot give what one does not have.22, 23 The Official Comment to Art. 9 UCC 
makes clear that in accordance with personal property law principles the security interest 
only attaches to whatever interest the debtor may have himself.24 Due to its adherence to 
the bundle of rights doctrine, however, in the U.S. the ‘nemo dat’ principle is interpreted 
differently than in civil law tradition: U.S. law allows the debtor to grant a security interest 
in separate rights that are part of the bundle that constitutes full ownership. Accordingly, 
a debtor can grant a security interest in an asset that he does not fully own but, for 
example, merely leases. 

 

1.3. Art. 9 UCC: an overview 
1.3.1. Structure 
Art. 9 UCC comprises six Parts. Part 1 contains general provisions and the scope of the 
Article; Part 2 lays down rules for the effectiveness of the security agreement, 
‘attachment’ of a security interest and rights of the parties to the security agreement; Part 
3 contains rules about ‘perfection’ and priority; Part 4 is about rights of third parties; Part 
5 gives detailed rules on filing; and Part 6 contains rules on default and enforcement. The 
concepts above will be explained in more detail in the next subsections.  
 

1.3.2. Key features 
Art. 9 UCC applies to all security interests with regard to personal property and fixtures. 
‘Personal property’25 refers to all movable tangible and intangible property, except 
immovable property.26 ‘Fixtures’ are defined as ‘goods that have become so related to 

                                            
20 See § 2A-103(1)(m) UCC and Revised § 2A-103(1)(s) UCC for the definition of ‘leasehold interest’. 
21 See § 2A-103(1)(q) UCC and Revised § R2A-103(1)(w) UCC. See also Harris & Mooney 2006, p. 89 and 
Rusch 1995, p. 567. It is beyond the scope of this thesis to delve into the bundle of rights doctrine in 
more detail. For more information on this subject, see e.g. Schroeder 1994a, p. 239-319 and Schroeder 
1996b, p. 1281-1341. 
22 This follows from the fact that debtor must have ‘rights in the collateral or the power to transfer rights 
in the collateral to a secured party’ (§ 9-203(b)(2) UCC); see infra subsection 2.1.2 for more details. 
23 Or in old English law: ‘He who hath not, cannot give’, see LoPucki & Warren 2012, p. 144, Harris & 
Mooney 2006, p. 138 and White & Summers 2002, § 31-3(f). This is sometimes also referred to as ‘the 
concept of derivative title’, see Rusch 1995, p. 567. For more in-debt information on this concept, see e.g. 
Kozolchyk 1987 and Tabac 1991. 
24 Official Comment 6 to § 9-203 UCC. 
25 ‘Personal property’ is not defined in the UCC. 
26 Hence, Art. 9 UCC covers the area of law that should be distinguished from real property law – the area 
of law that covers property rights in immovable property. Immovable property is fixed to the ground, 
such as land and buildings. 
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particular real property that an interest arises under real property law’ (§ 9-102(a)(41) 
UCC).27 Art. 9 UCC adopts a so-called ‘unitary approach’. This means that in principle 
Art. 9 UCC governs all transactions in personal property and fixtures that serve the 
purpose of providing security for an obligation.28 It covers all forms of personal property, 
e.g. movable assets, claims, securities, intellectual property rights.29 Moreover, Art. 9 UCC 
applies regardless of the form of the transaction conducted by the parties or the name 
that parties have given to the transaction. This ‘functional approach’ is another key 
feature of Art. 9 UCC:  

 
“(…) this article applies to: (1) a transaction, regardless of its form, that creates a security 
interest in personal property or fixtures by contract.”30  

 
Consequently, both security in the form of a limited right and ownership used as security 
fall under the rubric of Art. 9 UCC as ‘security interest’. Therefore, whereas past law 
would speak of pledgors, pledgees, vendors, vendees, entrusters and trustees, present law 
would require a ‘Debtor’ pursuant to a ‘Security Agreement’ to grant a ‘Security Interest’ 

covering ‘Collateral X’ to a ‘Secured Party’ to secure a(n) (future) obligation.31 
Art. 9 UCC distinguishes between the ‘attachment’ of a security interest and its 

‘perfection’. ‘Attachment’ stands for the enforceability of the security interest against the 
debtor (and a limited group of third parties), whereas the concept of ‘perfection’ points to 
the moment the security interest becomes enforceable against (all other) third parties. As 

                                            
27 § 9-102(a)(41) UCC is considered to be a cross-reference to real property law; that law determines 
‘whether goods have become so related to particular real property that an interest in them arises under real 
property law’. This means that the details as to this determination vary from state to state. Moreover, 
whether something has to be qualified as a ‘fixture’ depends for a large part on the facts and 
circumstances of a particular case. As a result, it is an uncertain area of the law. Mostly, courts take several 
factors into account such as the (objectively manifested) intent of the parties (‘intention’), the degree of 
the equipment's physical affixation to the real property (‘attachment’’), but also the common function and 
use of certain goods. This last element is sometimes referred to as the ‘institutional doctrine’. Common 
examples of fixtures are a fireplace or an elevator in a house. See e.g. White & Summers 2002, § 33-5, 
Harris & Mooney 2006, p. 504-505 and Livingston 2011, p. 197-198. For more examples of fixtures, see 
Livingston 2011, p. 198-199. 
28 Cf. Sigman 2004, p. 57. 
29 The adoption of the ‘unitary approach’ is considered to be one of the UCC’s most important 
contributions to the American legal system. Harris & Mooney 2006, p. 87. 
30 § 9-109(a) UCC. The rationale for this rule was formulated in Peugh v. Davis, 96 U.S. 332 (1877). See 
LoPucki & Warren 2012, p. 28 for an analysis of this case. See also Official Comment 1 to § 9-109(a) 
UCC, White & Summers 2002, § 30-2 and Cf. Sigman 2004, p. 58: “(…) the apparent form of the transaction and 
the language of the documentation are disregarded; it is the economic substance that governs.” In Art. 9 (1972) UCC this 
notion was formulated somewhat differently in § 9-102(1)(a) UCC: “(…) this Article applies to any transaction 
(regardless of its form) which is intended to create a security interest in personal property.” Sigman correctly points out 
that form and language could have consequences for other purposes, such as tax consequences and 
balance sheet presentation. See Sigman 2004, p.  58. 
31 Hence, in contrast to the ‘numerus clausus’ principle used in the civil law tradition, Art. 9 UCC stands 
for an ‘open’ system of security rights. See e.g. White & Summers 2002, § 30-1(a) and Dana 2002, p. 359-
360. 
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section 2 will clarify, attachment requires the security agreement to be signed, value to be 
given to the debtor and the debtor to ‘have rights’ in the collateral. For perfection to 
occur, additional formalities must be satisfied, such as taking possession of the collateral 
or filing a financing statement in the public register (Cf. section 3). 

An important feature of Art. 9 UCC was the adoption of a uniform32 notice filing 
system: secured creditors are required to file their security right in a filing system that is 
publicly accessible, in order for that right to have effect against (all) third parties.33 This 
‘notice filing’ received its name because the public is put on notice of the possible existence 
of security. This is achieved by means of (electronic) filing of one page – a ‘financing 
statement’34  –, which contains the name of the debtor, the name of the secured party and 
an indication of the collateral. This notice serves the purpose to warn potential creditors 
of the possible existence of security interests in the debtor’s property (by searching under 
the latter’s name) and to do so in an efficient manner, cost- and otherwise.35 This warning 
does not mean that security is actually in place or that the assets concerned may not be 
available to be put up as security, in the first place because a financing statement can be 
filed in advance of any finance transaction.36 A financing statement may therefore be on 
file, even at a time when parties have not (yet) engaged in a secured transaction. Similarly, 
a valid security interest still on record as such may have ceased to exist because the 
secured claim has been discharged without the release of the properly recorded security: 
 

 “(…) the filed notice gives no information about the actual state of affairs. The only conclusion 
which can be drawn from the notice is that the parties (whose addresses are given) evidently 
intended, at the time of filing, to engage in some kind of financing transaction. No transaction 
may have ever taken place; or all the loans may have been repaid so that nothing is left 
outstanding; or all the debtor’s assets of the types covered by the notice may in fact be subject to 
lien to secure a continuing indebtedness.”37 

 
Hence, if creditors come across a financing statement during a search, further inquiry will 
always be necessary to establish the extent of another’s claim with regard to the debtor’s 
property. Because filing creates priority in connection with all future transactions, a 
                                            
32 Before the adoption of a uniform filing system, several states already adopted some form of public 
filing. See quote from Dana in footnote 11 of this Chapter. 
33 Section 3 will provide an explanation of how a filing or taking possession results in perfection. Section 4 
will discuss the legal consequences of perfection in relation to third parties – essentially the priority rules. 
34 A financing statement is completely separate from and is not to be confused with a so-called ‘financial 
statement’, which has an accounting connotation. More information on financing statements will be 
provided in section 3. 
35 Cf. White & Summers 2002, § 30-1(b). 
36 This possibility of filing a financing statement at an early stage, i.e. even before the loan has been 
granted, is expressly provided by § 9-502(d) UCC: “A financing statement may be filed before a security agreement is 
made or a security interest otherwise attaches.” Cf. Livingston 2007, p. 117, footnote 26. 
37 Gilmore 1 1965, pp. 469. See also: ““The essence of notice filing is that the document placed on record, instead of 
describing a particular transaction or particular collateral, merely states that the parties “are or expect to be” engaged in a 
course of financing transactions.”” Gilmore 1 1965, pp. 468. 
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particular real property that an interest arises under real property law’ (§ 9-102(a)(41) 
UCC).27 Art. 9 UCC adopts a so-called ‘unitary approach’. This means that in principle 
Art. 9 UCC governs all transactions in personal property and fixtures that serve the 
purpose of providing security for an obligation.28 It covers all forms of personal property, 
e.g. movable assets, claims, securities, intellectual property rights.29 Moreover, Art. 9 UCC 
applies regardless of the form of the transaction conducted by the parties or the name 
that parties have given to the transaction. This ‘functional approach’ is another key 
feature of Art. 9 UCC:  

 
“(…) this article applies to: (1) a transaction, regardless of its form, that creates a security 
interest in personal property or fixtures by contract.”30  

 
Consequently, both security in the form of a limited right and ownership used as security 
fall under the rubric of Art. 9 UCC as ‘security interest’. Therefore, whereas past law 
would speak of pledgors, pledgees, vendors, vendees, entrusters and trustees, present law 
would require a ‘Debtor’ pursuant to a ‘Security Agreement’ to grant a ‘Security Interest’ 

covering ‘Collateral X’ to a ‘Secured Party’ to secure a(n) (future) obligation.31 
Art. 9 UCC distinguishes between the ‘attachment’ of a security interest and its 

‘perfection’. ‘Attachment’ stands for the enforceability of the security interest against the 
debtor (and a limited group of third parties), whereas the concept of ‘perfection’ points to 
the moment the security interest becomes enforceable against (all other) third parties. As 

                                            
27 § 9-102(a)(41) UCC is considered to be a cross-reference to real property law; that law determines 
‘whether goods have become so related to particular real property that an interest in them arises under real 
property law’. This means that the details as to this determination vary from state to state. Moreover, 
whether something has to be qualified as a ‘fixture’ depends for a large part on the facts and 
circumstances of a particular case. As a result, it is an uncertain area of the law. Mostly, courts take several 
factors into account such as the (objectively manifested) intent of the parties (‘intention’), the degree of 
the equipment's physical affixation to the real property (‘attachment’’), but also the common function and 
use of certain goods. This last element is sometimes referred to as the ‘institutional doctrine’. Common 
examples of fixtures are a fireplace or an elevator in a house. See e.g. White & Summers 2002, § 33-5, 
Harris & Mooney 2006, p. 504-505 and Livingston 2011, p. 197-198. For more examples of fixtures, see 
Livingston 2011, p. 198-199. 
28 Cf. Sigman 2004, p. 57. 
29 The adoption of the ‘unitary approach’ is considered to be one of the UCC’s most important 
contributions to the American legal system. Harris & Mooney 2006, p. 87. 
30 § 9-109(a) UCC. The rationale for this rule was formulated in Peugh v. Davis, 96 U.S. 332 (1877). See 
LoPucki & Warren 2012, p. 28 for an analysis of this case. See also Official Comment 1 to § 9-109(a) 
UCC, White & Summers 2002, § 30-2 and Cf. Sigman 2004, p. 58: “(…) the apparent form of the transaction and 
the language of the documentation are disregarded; it is the economic substance that governs.” In Art. 9 (1972) UCC this 
notion was formulated somewhat differently in § 9-102(1)(a) UCC: “(…) this Article applies to any transaction 
(regardless of its form) which is intended to create a security interest in personal property.” Sigman correctly points out 
that form and language could have consequences for other purposes, such as tax consequences and 
balance sheet presentation. See Sigman 2004, p.  58. 
31 Hence, in contrast to the ‘numerus clausus’ principle used in the civil law tradition, Art. 9 UCC stands 
for an ‘open’ system of security rights. See e.g. White & Summers 2002, § 30-1(a) and Dana 2002, p. 359-
360. 
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always be necessary to establish the extent of another’s claim with regard to the debtor’s 
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32 Before the adoption of a uniform filing system, several states already adopted some form of public 
filing. See quote from Dana in footnote 11 of this Chapter. 
33 Section 3 will provide an explanation of how a filing or taking possession results in perfection. Section 4 
will discuss the legal consequences of perfection in relation to third parties – essentially the priority rules. 
34 A financing statement is completely separate from and is not to be confused with a so-called ‘financial 
statement’, which has an accounting connotation. More information on financing statements will be 
provided in section 3. 
35 Cf. White & Summers 2002, § 30-1(b). 
36 This possibility of filing a financing statement at an early stage, i.e. even before the loan has been 
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finance party is encouraged to file early to take advantage of the tools that ensure priority 
and to avoid the risk of intervention by prospective secured parties (see infra subsection 
4.3.1). This type of filing can be contrasted to ‘transaction filing’, whereby the security 
interest is created at the moment the security documentation itself, containing all relevant 
transaction particulars, is filed.38 Transaction filing always takes place after the security 
interest has been created – it cannot be filed in advance – and its priority relates to a 
single transaction rather than to a chain of potential transactions.39 
 

An important disadvantage of transaction filing is that it is not suitable for finance 
structures in which collateral must be provided on a recurring basis during the term of 
the financing, for example in the context of asset based finance of inventories. Not only 
does the lender have to monitor whether new purchase contracts for the supply of 
inventory are executed by the borrower, it must also assure that the consecutive 
purchase contracts are timely filed, each time new inventory comes in.  This is 
cumbersome not only for the secured lenders concerned (i.e. filers), but also for those 
who search for security interests on file (i.e. to searchers).40 

 

1.3.3. Main concepts and definitions 
Although Art. 9 UCC has introduced a ‘functional’ security device, Art. 9 UCC still 
contains some distinctions typical of pre-UCC devices, notably distinctions based on 
different types and use of the property. If necessary, for instance, rules are specifically 
geared to e.g. ‘consumer goods’,41 ‘inventory’42 (business), ‘equipment’43 (industrial and 
commercial) and ‘farm products’44.45 This difference in treatment for different types of 

                                            
38 See more specifically, McCormack: “Under transaction filing, registration does not confer priority over a pre-existing 
charge that is duly registered later in time, whereas the opposite is true under a notice filing system. Moreover, under a notice 
filing system, what is filed is not the security agreement itself but a financing statement that contains abridged details of 
whatever security interests have been created or may be created between the parties.” McCormack 2004a, p. 161. For 
more information on ‘transaction filing’ in English law, see McCormack 2004a, p. 83 and p. 129 et seq. A 
filing system that facilitates ‘transaction filing’ is sometimes referred to as a ‘document based’-registry (as 
opposed to a ‘notice based’-registry), see ‘The UNCITRAL Legislative Guide on Secured Transactions’ 
(Vienna: UNCITRAL, 2010), p. 110-111, or as ‘systems of (full) registration’; see Comment B to IX. – 
3:301 (DCFR). 
39  Cf. Gilmore I 1965, p. 469: “Thus under notice filing the questions of validity and of perfection, which are almost 
impossible to separate under “transaction filing”, become quite distinct. If the notice is properly filed, it serves to perfect 
subsequent transactions, which are themselves valid; the notice does nothing to validate subsequent transactions which do not 
meet the statutory requirements for validity.”  
40 Gilmore 1 1965, pp. 467-468. 
41 § 9-102(a)(23) UCC: ““Consumer goods” means goods that are used or bought for use primarily for personal, family, or 
household purposes.” 
42 § 9-102(a)(48) UCC: ““Inventory” means goods, other than farm products, which: (A) are leased by a person as lessor; 
(B) are held by a person for sale or lease or to be furnished under a contract of service; (C) are furnished by a person under a 
contract of service; or (D) consist of raw materials, work in process, or materials used or consumed in a business.” 
43 § 9-102(33) UCC: ““Equipment" means goods other than inventory, farm products, or consumer goods.” 
44 § 9-102(a)(34) UCC: ““Farm products” means goods, other than standing timber, with respect to which the debtor is 
engaged in a farming operation and which are: (A) crops grown, growing, or to be grown, including: (i) crops produced on 
trees, vines, and bushes; and (ii) aquatic goods produced in aquacultural operations; (B) livestock, born or unborn, including 
aquatic goods produced in aquacultural operations; (C) supplies used or produced in a farming operation; or (D) products of 
crops or livestock in their unmanufactured states.” 
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collateral is prompted mainly by finance patterns.46 A solid understanding of the different 
types of collateral is important because not every mode of perfection is permitted for 
every type of collateral and the rights of third parties vary in accordance with the type of 
asset that is the subject of a transaction.47 Moreover, the use of the correct terminology is 
significant mostly for the secured creditor because the accurate description of the 
collateral in the financing statement is decisive to determine whether the security interest 
is actually enforceable vis-à-vis third parties.48 
 

In view of this, it is useful to shortly identify the various types of Art. 9 UCC collateral. 
In finance transactions, ‘collateral’ is a generally used term for any asset, tangible or 
intangible, movable or immovable, that belongs to the debtor and in which he grants a 
security interest to his creditor. Under Art. 9 UCC, however, ‘collateral’ has a broader 
and more specific meaning: “(…) the property subject to a security interest or agricultural lien. 
The term includes: (A) proceeds to which a security interest attaches; (B) accounts, chattel paper, 
payment intangibles, and promissory notes that have been sold; and (C) goods that are the subject of a 
consignment.”49 ‘Goods’ can be (part of) the collateral and refers to tangible movable 
assets.50 The category of ‘goods’ itself can be subdivided into four categories, namely: 
‘inventory’, ‘farm products’, ‘consumer goods’ and ‘equipment’.51 I reiterate that if a 
movable asset ‘becomes so related to particular real property that an interest in them 
arises under real property law’, it becomes a ‘fixture’. Hence fixtures have characteristics 
of both personal property and real property.52 ‘General intangibles’53, to conclude, is a 

                                                                                                                                        
 
 
 
 
 
 
45 Dana 2002, p. 358. 
46 See e.g. Harris & Mooney 2006, p. 91. 
47 An important example will be discussed in section 4 with regard to the right of a bona fide purchaser if 
there is a prior security interest: if the collateral is categorized as ‘inventory’ the purchaser buys free of the 
security interest, but does not buy free if the collateral is ‘equipment’. See also White & Summers 2002, § 
30-1(b). 
48 See infra subsections 3.3.1.3. 
49 § 9-102(a)(12) UCC. 
50 More specifically, § 9-102(a)(44) UCC provides: ““Goods” means all things that are movable when a security 
interest attaches. The term includes (i) fixtures, (ii) standing timber that is to be cut and removed under a conveyance or 
contract for sale, (iii) the unborn young of animals, (iv) crops grown, growing, or to be grown, even if the crops are produced on 
trees, vines, or bushes, and (v) manufactured homes. The term also includes a computer program embedded in goods and any 
supporting information provided in connection with a transaction relating to the program if (i) the program is associated with 
the goods in such a manner that it customarily is considered part of the goods, or (ii) by becoming the owner of the goods, a 
person acquires a right to use the program in connection with the goods. The term does not include a computer program 
embedded in goods that consist solely of the medium in which the program is embedded. The term also does not include 
accounts, chattel paper, commercial tort claims, deposit accounts, documents, general intangibles, instruments, investment 
property, letter-of-credit rights, letters of credit, money, or oil, gas, or other minerals before extraction.” 
51 Art. 9 (1972) UCC made this distinction explicitly in § 9-109 UCC: “[Classification of Goods: "Consumer 
Goods"; "Equipment"; "Farm Products"; "Inventory"] (…).” 
52 According to the Official Comment 3 to § 9-334 UCC, there are in fact three categories of goods in this 
respect: “(1) those that retain their chattel character entirely and are not part of the real property; (2) ordinary building 
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47 An important example will be discussed in section 4 with regard to the right of a bona fide purchaser if 
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term referring to goods that cannot be physically held, such as ‘deposit accounts’54 and 
‘letter of credit rights’55.56  

 

Distinctions are not only based on different types and use of the property, but also on the 
functioning of a security interest: i.e. on whether the secured loan facilitates the acquisition 
of goods or whether is does not have such purpose.57 Furthermore, the UCC’s rules are 
tailored to deal with specific types of creditors. Some of these creditors are defined in Art. 9 
UCC: e.g. the ‘Secured Party’58 and the ‘Lien Creditor’.59 Other creditors are 
defined elsewhere in the UCC, and these definitions apply by way of cross-reference, such 
as ‘Buyer in the ordinary course of business’,60 and ‘Purchaser’.61 
 
1.3.4. Scope 
As regards the scope of Art. 9 UCC, the following is noteworthy. First of all, the definition 
of ‘security interest’62 extends beyond interests that ‘secure payment or performance of an 
obligation’. Not only does Art. 9 UCC encompass any interest of a ‘consignor’ when a 
transaction meets the requirements applicable; it also covers some interests arising under 

                                                                                                                                        
 
 
 
 
 
 
materials that have become an integral part of the real property and cannot retain their chattel character for purposes of 
finance; and (3) an intermediate class that has become real property for certain purposes, but as to which chattel financing 
may be preserved.” See also White & Summers 2002, § 33-5 and Harris & Mooney 2006, p. 503-506. See 
supra footnote 25. 
53 § 9-102(42) UCC: ““General intangible” means any personal property, including things in action, other than accounts, 
chattel paper, commercial tort claims, deposit accounts, documents, goods, instruments, investment property, letter-of-credit 
rights, letters of credit, money, and oil, gas, or other minerals before extraction. The term includes payment intangibles and 
software.” 
54 See § 9-102(a)(29) UCC for a definition of ‘deposit account’. 
55 See § 9-102(a)(51) UCC for a definition of ‘letter-of-credit-right”. 
56 Cf. White & Summers 2002, § 30-1(b). For purposes of this thesis I will limit myself to discuss the rules 
on movable assets; more specifically to rules on inventory and equipment only. No attention will be paid 
to other tangible movable assets, such as ‘tangible negotiable documents’, ‘instruments’, ‘money’ and 
‘tangible chattel paper’. 
57 White & Summers 2002, § 30-1(a). 
58 See § 9-102(a)(73) UCC. 
59 § 9-102(a)(52) UCC. 
60 § 1-201(b)(9) UCC. 
61 § 1-201(b)(30) UCC. These definitions sometimes overlap: ‘Purchaser’, for example, includes both a 
buyer in the vernacular sense of the word and, surprisingly, a secured party. 
62 See Rev. § 1-201(b)(35) UCC. ‘Security interest’ is defined in Art. 1 UCC rather than in Art. 9 UCC 
because it is applicable to the UCC as a whole, see § 9-102(c) UCC: “[Article 1 definitions and principles.] 
Article 1 contains general definitions and principles of construction and interpretation applicable throughout this article.” 
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other articles such as the interest of a buyer and a seller under Art. 2 UCC.63 Moreover, 
Art. 9 UCC applies to some interests arising under Art. 2A UCC (in favor of a lessee), 
Art. 4 UCC (in favor of a bank that takes an item for collection) and Art. 5 UCC (in favor 
of an issuer of, or nominated person with respect to, a letter of credit).64 Furthermore, 
while Art. 9 UCC is primarily designed for contractual transactions, it nevertheless applies 
to ‘agricultural liens’ on farm products that fall under the category of statutory liens, not 
consensual security interests.65 Other statutory liens, such as mechanics liens, are in 
general not governed by Art. 9 UCC, but by the law of the individual statute that creates 
them.66 Yet, some interests that do secure an obligation fall outside the scope of Art. 9 
UCC: § 9-109(d) UCC contains a long list of exceptions. These include real estate 
transactions and certain security rights in copyrights and patents.67 In addition, there are 
transactions that require close examination to establish whether or not they fall inside the 
scope of Art. 9 UCC. The key example of this is a ‘true’ lease, which is covered by Art. 2 
UCC and 2A UCC. Some forms of leases are characterized as a security interest. This 
thesis will not discuss what determines such characterization or the thin line between 
security interest and leases.68 
 
2. The creation of an enforceable security interest and legal consequences  
2.1. Requirements for ‘attachment’ of a security interest 
A ‘security interest’ is defined as an interest in personal property or fixtures, which 
secures payment or performance of an obligation (§ 1-201(35) UCC).69 An obligation is 

                                            
63 For consignors, see § 1-201(b)(35) UCC: ““Security interest” (…) includes any interest of a consignor (…)”. Cf. § 
9-109(a)(4) UCC and § 9-102(a)(20) UCC. For buyers, see § 1-201(b)(35) UCC: ““Security interest” (…) 
includes any interest of (…) a buyer of accounts, chattel paper, a payment intangible, or a promissory note in a transaction 
that is subject to Article 9 (…)”. Cf. § 9-109(a)(3) UCC and § 9-102(a)(12). To be more specific: a ‘security 
interest’ does not include the special property interest of a buyer of goods on identification of those goods 
to a contract for sale under § 2-401 UCC, but a buyer may acquire a security interest by complying with 
Art. 9 UCC (see § 1-201(b)(35) UCC). The same goes for sellers and lessors: despite the fact that their 
right under Art. 2 or 2A UCC to retain or acquire possession of the goods is not a ‘security interest’, they 
may acquire a ‘security interest’ by complying with Art. 9 UCC. Moreover, a retention or reservation of 
title by a seller of goods under Art. 2 UCC is limited in effect to a reservation of a ‘security interest’ (see § 
1-201(b)(35) UCC, § 2-401 UCC and subsection 4.2.2.1). 
64 See Harris & Mooney 2006, p. 305-306 and 351. 
65 § 9-109(a)(2) UCC provides: “(a) [General scope of article.] (…) this article applies to: (…) (2) an agricultural 
lien.” See § 9-102(a)(5) UCC for a definition of an ‘agricultural lien’. 
66 See § 9-109(d)(2) UCC. 
67 For more information on these subjects, see Picker 2009, p. 404-452. 
68 See § 1-201(b)(35) UCC. Whether a transaction in the form of a lease creates a security interest is 
determined pursuant to § 1-203 UCC. It is of primary importance to parties that they are aware of the 
distinction between two legal figures, since negligence of the need to perfect their interest (in this case: to 
file) can result in serious loss and damages: if the ‘lessor’ fails to file a financing statement, its security 
interest will be unperfected and can be subordinated to an interest of a competing claimant. For more 
information on this rule, i.e. about the exact distinction between a security interest and a lease, see e.g. 
Harris & Mooney 2006, pp. 308 and 323. 
69 See supra footnote 62. 

166



U.S. secured transactions law with regard to movable assets 

 166 

term referring to goods that cannot be physically held, such as ‘deposit accounts’54 and 
‘letter of credit rights’55.56  

 

Distinctions are not only based on different types and use of the property, but also on the 
functioning of a security interest: i.e. on whether the secured loan facilitates the acquisition 
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tailored to deal with specific types of creditors. Some of these creditors are defined in Art. 9 
UCC: e.g. the ‘Secured Party’58 and the ‘Lien Creditor’.59 Other creditors are 
defined elsewhere in the UCC, and these definitions apply by way of cross-reference, such 
as ‘Buyer in the ordinary course of business’,60 and ‘Purchaser’.61 
 
1.3.4. Scope 
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materials that have become an integral part of the real property and cannot retain their chattel character for purposes of 
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53 § 9-102(42) UCC: ““General intangible” means any personal property, including things in action, other than accounts, 
chattel paper, commercial tort claims, deposit accounts, documents, goods, instruments, investment property, letter-of-credit 
rights, letters of credit, money, and oil, gas, or other minerals before extraction. The term includes payment intangibles and 
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54 See § 9-102(a)(29) UCC for a definition of ‘deposit account’. 
55 See § 9-102(a)(51) UCC for a definition of ‘letter-of-credit-right”. 
56 Cf. White & Summers 2002, § 30-1(b). For purposes of this thesis I will limit myself to discuss the rules 
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57 White & Summers 2002, § 30-1(a). 
58 See § 9-102(a)(73) UCC. 
59 § 9-102(a)(52) UCC. 
60 § 1-201(b)(9) UCC. 
61 § 1-201(b)(30) UCC. These definitions sometimes overlap: ‘Purchaser’, for example, includes both a 
buyer in the vernacular sense of the word and, surprisingly, a secured party. 
62 See Rev. § 1-201(b)(35) UCC. ‘Security interest’ is defined in Art. 1 UCC rather than in Art. 9 UCC 
because it is applicable to the UCC as a whole, see § 9-102(c) UCC: “[Article 1 definitions and principles.] 
Article 1 contains general definitions and principles of construction and interpretation applicable throughout this article.” 
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other articles such as the interest of a buyer and a seller under Art. 2 UCC.63 Moreover, 
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usually a contractual promise to repay a loan or to pay the price of goods bought.70 The 
‘debtor’71 is the person having an interest (other than a security interest or other lien) in 
the collateral; the ‘secured party’72 is the person in whose favor a security interest has 
been created. The asset in which the security interest exists is the ‘collateral’.73 

The requirements for the creation of a security interest are threefold (§ 9-203(a) 
and (b) UCC). Until these requirements have been met, a security interest is not 
enforceable against the debtor, i.e. it has not ‘attached’: (1) ‘value’ must have been given to 
the debtor; (2) the debtor must have ‘rights in the collateral or the power to transfer rights 
in the collateral to a secured party’, and (3) there must be a ‘security agreement’ that meets 
certain formal requirements or the collateral must be in the possession of the secured 
creditor. The following subsections will address each of these requirements successively. 
 
2.1.1. ‘Value’ 
A security interest is only enforceable if value has been given to the debtor. The definition 
of value’ shows that it is quite easy to comply with this requirement (§ 1-204(44) UCC):  
 

“(…) a person gives value for rights [i.e. for the security interest, DJYH] if the person 
acquires them:  
(1) in return for a binding commitment to extend credit or for the extension of immediately 
available credit, whether or not drawn upon and whether or not a charge-back is provided for in 
the event of difficulties in collection;  
(2) as security for, or in total or partial satisfaction of, a preexisting claim;  
(3) by accepting delivery under a preexisting contract for purchase; or  
(4) in return for any consideration[74] sufficient to support a simple contract.” 

                                            
70 However, in theory a security interest can secure virtually any obligation. Other laws deal with the 
question of whether or not an obligation exists. See also Harris & Mooney 2006, p. 89.  
71 Under Art. 9 UCC ‘debtor’ is defined as: “(A) a person having an interest, other than a security interest or other 
lien, in the collateral, whether or not the person is an obligor; (B) a seller of accounts, chattel paper, payment intangibles, or 
promissory notes; or (C) a consignee.” § 9-102(a)(28) UCC. 
72 Under Art. 9 UCC ‘secured party’ is defined as: “(A) a person in whose favor a security interest is created or 
provided for under a security agreement, whether or not any obligation to be secured is outstanding; (B) a person that holds an 
agricultural lien; (C) a consignor; (D) a person to which accounts, chattel paper, payment intangibles, or promissory notes 
have been sold; (E) a trustee, indenture trustee, agent, collateral agent, or other representative in whose favor a security interest 
or agricultural lien is created or provided for; or (F) a person that holds a security interest arising under Section 2-401, 2-
505, 2-711(3), 2A-508(5), 4-210, or 5-118.” § 9-102(a)(73) UCC. In common usage, however, ‘secured 
party’ often connotes the first category. In this thesis I will do the same, unless I indicate otherwise. 
73 To reiterate, under Art. 9 UCC ‘collateral’ is defined as: “(…) the property subject to a security interest or 
agricultural lien. The term includes: (A) proceeds to which a security interest attaches; (B) accounts, chattel paper, payment 
intangibles, and promissory notes that have been sold; and (C) goods that are the subject of a consignment.” § 9-102(a)(12) 
UCC. See supra subsection 1.3.3. 
74 ‘Consideration’ is a central concept in the field of contract law in common law, reflecting the notion 
that a transaction requires deliberation or value to have been given, in order to constitute 
an enforceable contract. Consideration can take a number of forms, varying from the payment of a price 
to making a simple promise. Cf. White & Summers 2002, § 31-3, note 96 on this matter; they make clear 
that consideration in the form of a promise, forbearance, or forgiveness of debt is value. See White and 
Summers for further references to case law on this subject. 
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In the normal course of events, a lender will have lent money to its debtor or promises to 
do so, in return for a security interest in certain assets of the latter. As a result, sub (1) or 
(4) will practically always be fulfilled.75 For commercial practice, section (2) is of great 
importance as it makes clear that also pre-existing debt also qualifies as ‘value’ so that 
security may be given. Hence, a loan made without security in the first instance (‘past 
consideration’) counts as value sufficient to allow a security interest to attach in collateral 
at a later time.76 In addition, value is given if an entity ‘contingently’ lends money by only 
guaranteeing someone else’s debt.77  

 
If it turns out value has not been given, it is very unlikely that the creditor will take the 
matter to court; the debtor does not owe anything to the creditor, so the latter suffers 
no loss.78 If there would be any issue to arise as regards the condition of ‘value’, it is 
more likely to concern the question which debt is secured rather than whether any debt is 
secured.79 In addition, it sometimes poses difficulties determining when value has been 
given, i.e. the timing, since that can be relevant for priority purposes.80 This will be 
discussed in more detail in subsection 3. In sum it can be said that as to whether value 
has been given, there is often little room for dispute. 

 
2.1.2. Rights in the collateral 
The second requirement for attachment is that the debtor has ‘rights in the collateral or 
the power to transfer rights in the collateral to a secured party’ (§ 9-203(b)(2) UCC).81 
This matter is dealt with by Articles 2 and 2A and by common law.82 It follows that U.S. 
law employs a different concept of ownership than civil law countries: although the 
‘nemo dat’- rule is advocated in both legal traditions, in the United States ‘having rights’ is 
not restricted to full ownership. As a consequence, a debtor has rights in the collateral or 
the power to transfer rights in the collateral – and hence, can grant a security interest with 
respect to it – if it merely leases the property or has possession of the collateral pursuant 
to a contract of purchase, a consignment or bailment agreement. The same applies to the 

                                            
75 See White & Summers: “Nine times out of ten an enforceable security interest will arise from a loan or extension of 
credit by the creditor to the debtor (value), the debtor’s ownership of the collateral (rights in the collateral), and written 
agreement that describes the collateral and is signed by the debtor (9-203(b)(3)(A)). The remaining 10% of the cases, or 
perhaps 1%, involve no writing but only possession of the collateral by the creditor, an electronic record or control.” White & 
Summers 2002, § 31-2 and § 31-3(e). Cf. Dana 2002, p. 386, Picker 2009, p. 26 and p. 87, and LoPucki & 
Warren 2012, p. 143. 
76 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
77 Picker 2009, p. 87. 
78 Cf. LoPucki & Warren 2012, p. 144. 
79 Harris & Mooney 2006, p. 138. 
80 Picker 2009, p. 87. 
81 Hereafter, I will refer to this requirement by referring to ‘has rights in the collateral’. Given that § 9-
203(1) (1972) UCC referred only to ‘rights in the collateral’, § 9-203(b)(2) (2001) UCC has broadened the 
circumstances under which an effective security interest can be created. See Official Comment 6 to this 
section.  
82 Hence, local certificate of title law, such as § 2-401 UCC, § 2-403 UCC, § 2-501(1)(a) UCC, § 2-502 
UCC or common law rules dealing with bailment and the like determine the debtor's ‘title’. White & 
Summers 2002, § 31-3(f) and Picker 2009, p. 72. 
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situation in which a debtor has possession despite a retention of title clause, or despite 
clauses restricting the debtor’s right to encumber or dispose of the property.83 Still, the 
debtor can only grant a security interest to the extent it has ‘rights’ in the goods itself. 
Hence, in the case of a lease, the security interest gives the creditor only a right to 
foreclose under the debtor’s rights as a lessee. This means that the secured creditor would 
have a right to sell the lease contract.84 

 
Likewise, if the debtor only has a license in a trademark (for example in Levi’s jeans), 
the secured party will have a security interest in the license only. Hence, in the event of 
foreclosure, the secured party will acquire the borrower’s license to operate this Levi’s 
jeans distributorship only.85  

The debtor can also have rights in the collateral when he has so-called ‘voidable 
title’ in collateral, for example if the debtor has not paid for the asset it has bought. In 
that case the secured party has a security interest in that voidable title only. From the 
moment the debtor pays its seller, the voidable title matures to full title, with the result 
that the bank’s security interest also attaches to full title.86 

 
In most situations the debtor creates a security interest in favor of a third party, it owns 
the property or has a limited interest in it. When the debtor does not have rights in the 
collateral, attachment does not take place until after the debtor acquires such rights.87 
 
2.1.3. Authenticated security agreement (or possession) and related formalities 
A security interest cannot attach in the absence of an authenticated security agreement. 
This is the last of the three requirements for creation of an enforceable security interest (§ 
9-203(b)(3) UCC). In a nutshell, this requirement can be fulfilled in two ways: the debtor 
can ‘authenticate’ a record or the secured creditor can take possession of the collateral. 
The latter option is considered an alternative evidentiary test for authentication, but it has 
to occur pursuant to an (oral)88 agreement in order to be valid.89 In addition, the secured 

                                            
83 In establishing whether a debtor has ‘rights in the collateral’ courts tend to look at factors such as the 
debtor’s actual control over the property and the extent to which the risks of ownership have been 
shifted. For more information concerning the factors judges take into account to establish whether the 
debtor has rights in the collateral, see White & Summers 2002, § 31-3(f). 
84 LoPucki & Warren 2012, p. 144-145. 
85 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
86 As we will see in section 4, there is an exception to this rule: a debtor can transfer or grant rights in 
assets that it does not own to someone who can be characterized as a bona fide purchaser (§ 2-403 UCC). 
A thief, by contrast, has no rights (‘void’ title), which means that the thief can convey no rights, not even 
to a bona fide purchaser. 
87 White & Summers 2002, § 31-3(f). 
88 With regard to oral agreements, in In re 4-R Management, Inc., 208 B.R. 232 (Bankr. N.D. Ala. 1997) the 
court found that an oral security agreement attaches when the creditor takes possession of the collateral. 
For the limits of an oral agreement, see White & Summers 2002, § 31-3, especially footnote 1. 
89 Official Comment 4 to § 9-203 UCC provides: “In the unlikely event that possession is obtained without the 
debtor’s agreement, possession would not suffice as a substitute for an authenticated security agreement. However, once the 
security interest has become enforceable and has attached, it is not impaired by the fact that the secured party’s possession is 
maintained without the agreement of a subsequent debtor (e.g., a transferee).” 
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creditor must prove that its possession is ‘pursuant to the debtor’s security agreement’.90 
Pawns are perhaps the most familiar example of this.91 
 

With regard to pawns, the U.S. law tradition is that the pawnbroker can sell the goods if 
the debtor does not ‘redeem’ his pawn. In contrast to many Civil law countries, 
however, the pawnbroker can keep the surplus if the sale attracts a price that is higher 
than the debt. Conversely, the pawnbroker has to accept the shortfall if the proceeds of 
sale of the goods is insufficient to cover the loan.92 If applicable, ‘reasonable expenses’, 
such as the cost of insurance and payment of taxes or other charges, incurred in the 
custody, preservation, use, or operation can be chargeable to the debtor and are secured 
by the collateral. Moreover, the debtor bears the risk of accidental loss or damage to the 
extent of a deficiency in any effective insurance coverage (§ 9-207(b) UCC). For more 
information on the duties and rights when the secured party is in possession, see § 9-
207(c) UCC.  

In line with the core topic of this thesis – non-possessory security rights in 
movable assets – I will from now on leave the subject of possessory security aside and 
focus entirely on the requirement of the authenticated security agreement.   

 
A ‘security agreement’ is an agreement that creates or provides for a security interest (§ 9-
102(74) UCC). The security agreement contains the conveyance of a property interest to 
the lender. At the same time it contains various asset and security specific promises of the 
debtor, such as the debtor’s representation of unencumbered legal title to the collateral 
and the promise to insure the collateral.93 The ‘loan agreement’ tends to be documented 
separately, containing typical arrangements concerning the loan, such as term, maturity 
date, principle, repayment schedule, interest, financial covenant, etc.94 

In order for the security agreement to meet the requirements of § 9-203 UCC, it 
should show first that the debtor actually provides the security interest, which means that 
the document must show the debtor’s intention to grant the secured party a security 
interest.95 The inclusion of a provision: “Debtor hereby grants the Secured Party a security interest 
in (…)” would serve this purpose.96 If this requirement has not been properly fulfilled, 
there must be an inquiry as to whether the parties actually intended to create the security 
                                            
90 Harris & Mooney 2006, p. 140. However, Official Comment 4 to § 9-203 UCC makes clear that 
possession as contemplated by § 9-313 UCC does also suffice for purposes of § 9–203(b)(3)(B) UCC, 
even though it may not constitute possession ‘pursuant to the debtor’s agreement’ and consequently might 
not serve as a substitute for an authenticated security agreement under subsection (b)(3)(A). 
91 Several legal sources discussing the historical development of pawns can be found in Adams et al 1995, 
p. 883, footnote 25. 
92 LoPucki & Warren 2012, p. 135. 
93 See e.g. White & Summers 2002, § 3-1(b). An example of a typical security agreement can be found on 
pp. 89-98 of Picker 2009. 
94 This is also common practice in Europe. See Comment B to IX. – 1:101 (DCFR) and the Comments to 
IX. – 1:201 (DCFR). 
95 According to White & Summers, the fact that the debtor transfers the interest ‘as security’ should be 
readily deducible by an objective server. See White & Summers 2002, § 31-3. 
96 This is usually referred to as the ‘grant clause’. See Picker 2009, p 26. Courts take, however, varying 
approaches to this matter, that is: some courts are more strict than others in actually requiring an actual 
grant clause. For illustrative case law on this matter (such as the ‘American card’-rule, referring to the case 
imposing the requirement of a formal grant), see Picker 2009 p. 50-51. 
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situation in which a debtor has possession despite a retention of title clause, or despite 
clauses restricting the debtor’s right to encumber or dispose of the property.83 Still, the 
debtor can only grant a security interest to the extent it has ‘rights’ in the goods itself. 
Hence, in the case of a lease, the security interest gives the creditor only a right to 
foreclose under the debtor’s rights as a lessee. This means that the secured creditor would 
have a right to sell the lease contract.84 

 
Likewise, if the debtor only has a license in a trademark (for example in Levi’s jeans), 
the secured party will have a security interest in the license only. Hence, in the event of 
foreclosure, the secured party will acquire the borrower’s license to operate this Levi’s 
jeans distributorship only.85  

The debtor can also have rights in the collateral when he has so-called ‘voidable 
title’ in collateral, for example if the debtor has not paid for the asset it has bought. In 
that case the secured party has a security interest in that voidable title only. From the 
moment the debtor pays its seller, the voidable title matures to full title, with the result 
that the bank’s security interest also attaches to full title.86 

 
In most situations the debtor creates a security interest in favor of a third party, it owns 
the property or has a limited interest in it. When the debtor does not have rights in the 
collateral, attachment does not take place until after the debtor acquires such rights.87 
 
2.1.3. Authenticated security agreement (or possession) and related formalities 
A security interest cannot attach in the absence of an authenticated security agreement. 
This is the last of the three requirements for creation of an enforceable security interest (§ 
9-203(b)(3) UCC). In a nutshell, this requirement can be fulfilled in two ways: the debtor 
can ‘authenticate’ a record or the secured creditor can take possession of the collateral. 
The latter option is considered an alternative evidentiary test for authentication, but it has 
to occur pursuant to an (oral)88 agreement in order to be valid.89 In addition, the secured 

                                            
83 In establishing whether a debtor has ‘rights in the collateral’ courts tend to look at factors such as the 
debtor’s actual control over the property and the extent to which the risks of ownership have been 
shifted. For more information concerning the factors judges take into account to establish whether the 
debtor has rights in the collateral, see White & Summers 2002, § 31-3(f). 
84 LoPucki & Warren 2012, p. 144-145. 
85 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
86 As we will see in section 4, there is an exception to this rule: a debtor can transfer or grant rights in 
assets that it does not own to someone who can be characterized as a bona fide purchaser (§ 2-403 UCC). 
A thief, by contrast, has no rights (‘void’ title), which means that the thief can convey no rights, not even 
to a bona fide purchaser. 
87 White & Summers 2002, § 31-3(f). 
88 With regard to oral agreements, in In re 4-R Management, Inc., 208 B.R. 232 (Bankr. N.D. Ala. 1997) the 
court found that an oral security agreement attaches when the creditor takes possession of the collateral. 
For the limits of an oral agreement, see White & Summers 2002, § 31-3, especially footnote 1. 
89 Official Comment 4 to § 9-203 UCC provides: “In the unlikely event that possession is obtained without the 
debtor’s agreement, possession would not suffice as a substitute for an authenticated security agreement. However, once the 
security interest has become enforceable and has attached, it is not impaired by the fact that the secured party’s possession is 
maintained without the agreement of a subsequent debtor (e.g., a transferee).” 
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creditor must prove that its possession is ‘pursuant to the debtor’s security agreement’.90 
Pawns are perhaps the most familiar example of this.91 
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should show first that the debtor actually provides the security interest, which means that 
the document must show the debtor’s intention to grant the secured party a security 
interest.95 The inclusion of a provision: “Debtor hereby grants the Secured Party a security interest 
in (…)” would serve this purpose.96 If this requirement has not been properly fulfilled, 
there must be an inquiry as to whether the parties actually intended to create the security 
                                            
90 Harris & Mooney 2006, p. 140. However, Official Comment 4 to § 9-203 UCC makes clear that 
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pp. 89-98 of Picker 2009. 
94 This is also common practice in Europe. See Comment B to IX. – 1:101 (DCFR) and the Comments to 
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95 According to White & Summers, the fact that the debtor transfers the interest ‘as security’ should be 
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grant clause. For illustrative case law on this matter (such as the ‘American card’-rule, referring to the case 
imposing the requirement of a formal grant), see Picker 2009 p. 50-51. 
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interest (‘meeting of minds’). The UCC does not explicitly require certain words or 
precise form to evidence the existence of a security interest, but the courts differ in their 
approach to this matter.97 

Second, the debtor has to ‘authenticate’ the security agreement in order for it to be 
valid. This means to ‘sign; or with present intent to adopt or accept a record, to attach to 
or logically associate with the record an electronic sound, symbol, or process (§ 9-
102(a)(7) UCC)’.98 ‘Record’, in turn, is defined as: ‘(…) information that is inscribed on a 
tangible medium or which is stored in an electronic or other medium and is retrievable in 
perceivable form (§ 9-102(a)(70) UCC).’99 In short, this means that authentication is no 
more than an inscription on a record. Consequently, an inscription on a Word document 
that is electronically stored on a USB stick would amount to ‘authentication’. Moreover, 
email, magnetic media, optical disk, digital voice messaging systems, audiotapes, 
photographic media and paper are considered as ‘records’.100 

 
In the Art. 9 (2001) UCC revision, the term ‘signed’ was replaced everywhere in the UCC 
by the medium-neutral term ‘authenticated’ and the term ‘writing’ was replaced by the 
medium-neutral term ‘record’. This can be seen as a reflection of Art. 9 UCC’s embrace 
of modern technology: besides the usual signing – which is in fact still by far the most 
common form of authenticating a security agreement – the debtor can arrange some 
other ‘authenticating’ event, such as an electronic communication. The 2010 amendments 
modified the definition of ‘authenticate’ to conform to definitions of other Articles in the 
UCC.101 

 

                                            
97 This follows from case law White and Summers mention in footnote 2, 3 and 5 and 22 of § 31-3. For 
example, a signed promissory note containing only a description of goods to be acquired with the 
proceeds does not cross the threshold, nor does a written document indicating an intent to create an 
interest sometime in the future. Parol evidence is considered to be admissible in this inquiry. See Official 
Comment 3 to § 9-203 UCC and also White & Summers 2009, § 31-3. 
98 This is a – the only – requirement ‘in the statute of frauds’, which means that certain kinds of contracts 
are required to be written (not oral or ‘verbal’) and be signed by all parties to an agreement in order to be 
binding. According to the Official Comment 3 and 5 to this section, an evidentiary function is served by 
requiring a signed security agreement, since it is to minimize the possibility of disputes as to the terms of a 
security agreement (e.g. as to the property that serves as collateral for the obligations secured). See also 
Sigman 2004, p. 65. 
99 In addition, Official Comment 9(a) to § 9-102(a)(70) UCC states: “A “record” need not be permanent or 
indestructible, but the term does not include any oral or other communication that is not stored or preserved by any means. 
The information must be stored on paper or in some other medium. Information that has not been retained other than 
through human memory does not qualify as a record.” White & Summers 2002, § 31-3, add to this: “Nor is it 
necessary that the “symbol” has the characteristics of a signature or secret code; the symbol adopted with the intention of 
identifying a person need not be unique like a signature or a fingerprint. Typing the name “John Jones” or “First Day 
Ditching Company by John Jones” (with Jones’ approval) into a document which is recorded on a floppy disk would in itself 
be adequate to authenticate, even though the typed name would give no assurance that the person whose name appears at the 
end of the document authorized the use of this name.” 
100 See Official Comment 9 to § 9-102 UCC. 
101 Before the 2010 amendments, authenticate was defined as ‘to sign; or to execute or otherwise adopt a 
symbol, or encrypt or similarly process a record in whole or in part, with the present intent of the 
authenticating person to identify the person and adopt or accept a record’ (§ 9-102(a)(7) (2001) UCC). 
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Courts appear to take quite a liberal approach as to what constitutes the signature of the 
debtor. A typed name may be sufficient, and so may a photocopy of a signed signature, as 
well as many other symbols.102 Usually, a representative individual such as an officer or a 
general partner of the company does the signing.103 If the debtor makes use of an agent to 
execute the security agreement, one must resort to non-UCC laws of partnership, 
corporations or agency in order to determine how business entities may sign a security 
agreement (§ 1-103(b) UCC). (To encumber the assets of the company, the agent must 
obviously be authorized to do so.) There must in any event be ‘present intent’, meaning 
that any subsequent modifications or additions to a description of the collateral also need 
the debtor’s approval.104 The lender does not have to sign any documents because the 
lender is not making a promise. 
 Finally, the security agreement must provide a description of the collateral in order 
to be valid.105 Consequently, there will be at least two descriptions of the collateral in 
most secured transactions: a description in the security agreement that exists between 
parties and a description in the financing statement, which will be filed in the public 
register.106, 107  

 
Despite the fact that printed forms of security agreements that meet the skeletal 
requirements of § 9-203 UCC are readily available,108 many parties are being taken to 
court because the security agreement does not adequately describes the collateral. The 
most frequently litigated questions in this respect are the so-called ‘multiple documents’: 
cases in which parties present various loan documents collectively and hope that a judge 
will accept that this establishes the existence of a security agreement with respect to 
particular collateral.109 In such cases, courts are asked what minimum record will suffice 
in order for a security interest to be created. Soon after Art. 9 UCC’s enactment, for 

                                            
102 See also White & Summers 2002, § 31-2, especially footnote 81.  
103 Harris & Mooney 2006, p. 140. The absence of a true business name does not make the security 
interest invalid, as long as the evidence indicates that the signer had the intent to bind the entity by the 
signature, see White & Summers § 31-3(c), especially footnote 85. 
104 White & Summers 2002, § 31-3(c), especially note 82. 
105 One should distinguish between the question of whether parties fulfilled the minimum requirements of 
§ 9-203 UCC (statute of frauds) – at stake here – and the question which assets parties intended to bring 
within the scope of the security interest (discussed in the subsection 2.1.4.). If the secured party chooses 
to take possession as an alternative to authenticate a security agreement, there is, obviously, no need to 
describe the collateral. 
106 Although, in the financing statement an indication of the collateral is sufficient; see infra subsection 
3.3.1.3. 
107 According to White & Summers, the reason for this differentiation is not clear. It seems that there is 
also no consensus on this issue between courts. Opinions vary from: “because the financing statement speaks to 
the world, it must do this in a standard manner” (In re Cilek, 115 B.R. 974 (Bankr. W.D.Wis. 1990)), to: “financing 
statement description cannot expand security agreement’s narrower description because of the different functions performed by 
the two instruments” (Allis-Chalmers Corp. v. Staggs, 37 UCC REP 262 (1983)). For more examples, see 
footnote 45 of White & Summers 2002, § 31-3(b). Rules on the description of the collateral in the security 
agreement are laid down in § 9-108 UCC and will be discussed in subsection 2.1.4; rules on the description 
of the collateral in the financing statement can be found in § 9-504 UCC and will be discussed in 
subsection 3.3.1. 
108 Harris & Mooney 2006, p. 140. 
109 Harris & Mooney 2006, p. 137. 
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interest (‘meeting of minds’). The UCC does not explicitly require certain words or 
precise form to evidence the existence of a security interest, but the courts differ in their 
approach to this matter.97 
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In the Art. 9 (2001) UCC revision, the term ‘signed’ was replaced everywhere in the UCC 
by the medium-neutral term ‘authenticated’ and the term ‘writing’ was replaced by the 
medium-neutral term ‘record’. This can be seen as a reflection of Art. 9 UCC’s embrace 
of modern technology: besides the usual signing – which is in fact still by far the most 
common form of authenticating a security agreement – the debtor can arrange some 
other ‘authenticating’ event, such as an electronic communication. The 2010 amendments 
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example, a signed promissory note containing only a description of goods to be acquired with the 
proceeds does not cross the threshold, nor does a written document indicating an intent to create an 
interest sometime in the future. Parol evidence is considered to be admissible in this inquiry. See Official 
Comment 3 to § 9-203 UCC and also White & Summers 2009, § 31-3. 
98 This is a – the only – requirement ‘in the statute of frauds’, which means that certain kinds of contracts 
are required to be written (not oral or ‘verbal’) and be signed by all parties to an agreement in order to be 
binding. According to the Official Comment 3 and 5 to this section, an evidentiary function is served by 
requiring a signed security agreement, since it is to minimize the possibility of disputes as to the terms of a 
security agreement (e.g. as to the property that serves as collateral for the obligations secured). See also 
Sigman 2004, p. 65. 
99 In addition, Official Comment 9(a) to § 9-102(a)(70) UCC states: “A “record” need not be permanent or 
indestructible, but the term does not include any oral or other communication that is not stored or preserved by any means. 
The information must be stored on paper or in some other medium. Information that has not been retained other than 
through human memory does not qualify as a record.” White & Summers 2002, § 31-3, add to this: “Nor is it 
necessary that the “symbol” has the characteristics of a signature or secret code; the symbol adopted with the intention of 
identifying a person need not be unique like a signature or a fingerprint. Typing the name “John Jones” or “First Day 
Ditching Company by John Jones” (with Jones’ approval) into a document which is recorded on a floppy disk would in itself 
be adequate to authenticate, even though the typed name would give no assurance that the person whose name appears at the 
end of the document authorized the use of this name.” 
100 See Official Comment 9 to § 9-102 UCC. 
101 Before the 2010 amendments, authenticate was defined as ‘to sign; or to execute or otherwise adopt a 
symbol, or encrypt or similarly process a record in whole or in part, with the present intent of the 
authenticating person to identify the person and adopt or accept a record’ (§ 9-102(a)(7) (2001) UCC). 
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to be valid.105 Consequently, there will be at least two descriptions of the collateral in 
most secured transactions: a description in the security agreement that exists between 
parties and a description in the financing statement, which will be filed in the public 
register.106, 107  

 
Despite the fact that printed forms of security agreements that meet the skeletal 
requirements of § 9-203 UCC are readily available,108 many parties are being taken to 
court because the security agreement does not adequately describes the collateral. The 
most frequently litigated questions in this respect are the so-called ‘multiple documents’: 
cases in which parties present various loan documents collectively and hope that a judge 
will accept that this establishes the existence of a security agreement with respect to 
particular collateral.109 In such cases, courts are asked what minimum record will suffice 
in order for a security interest to be created. Soon after Art. 9 UCC’s enactment, for 

                                            
102 See also White & Summers 2002, § 31-2, especially footnote 81.  
103 Harris & Mooney 2006, p. 140. The absence of a true business name does not make the security 
interest invalid, as long as the evidence indicates that the signer had the intent to bind the entity by the 
signature, see White & Summers § 31-3(c), especially footnote 85. 
104 White & Summers 2002, § 31-3(c), especially note 82. 
105 One should distinguish between the question of whether parties fulfilled the minimum requirements of 
§ 9-203 UCC (statute of frauds) – at stake here – and the question which assets parties intended to bring 
within the scope of the security interest (discussed in the subsection 2.1.4.). If the secured party chooses 
to take possession as an alternative to authenticate a security agreement, there is, obviously, no need to 
describe the collateral. 
106 Although, in the financing statement an indication of the collateral is sufficient; see infra subsection 
3.3.1.3. 
107 According to White & Summers, the reason for this differentiation is not clear. It seems that there is 
also no consensus on this issue between courts. Opinions vary from: “because the financing statement speaks to 
the world, it must do this in a standard manner” (In re Cilek, 115 B.R. 974 (Bankr. W.D.Wis. 1990)), to: “financing 
statement description cannot expand security agreement’s narrower description because of the different functions performed by 
the two instruments” (Allis-Chalmers Corp. v. Staggs, 37 UCC REP 262 (1983)). For more examples, see 
footnote 45 of White & Summers 2002, § 31-3(b). Rules on the description of the collateral in the security 
agreement are laid down in § 9-108 UCC and will be discussed in subsection 2.1.4; rules on the description 
of the collateral in the financing statement can be found in § 9-504 UCC and will be discussed in 
subsection 3.3.1. 
108 Harris & Mooney 2006, p. 140. 
109 Harris & Mooney 2006, p. 137. 
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example, it was often argued that a financing statement could perform the function of a 
security agreement if it was supported by other documents, such as a board of directors’ 
resolution.110 In re Numeric111 – still a leading case on this matter – the judges decided that 
the existence of an authenticated security agreement can be proven by more than one 
document:112 courts can make use of the so-called ‘composite document rule’, which 
holds that e.g. a promissory note, a financing statement and correspondence between 
parties can be read together in order to establish a security right.113 In spite of this, courts 
seem to maintain different approaches to this matter: some courts are very strict, allowing 
only a signed security agreement; others are rather indulgent.114 A financing statement 
alone is generally considered as insufficient.115 

 
If the debtor changes its business structure, i.e. its identity, for example by merging with 
another company, a security interest is not enforceable against the ‘new debtor’116 unless 
the (original) debtor has authenticated a security agreement describing the collateral.117 
Hence, the security agreement entered into by the original debtor automatically binds118 the 
successor i.e. the new debtor (§ 9-203(d) UCC.119, 120 If the minimum (‘statute of frauds’-) 
requirements of § 9-203 UCC have been fulfilled, an important subsequent question is: 
which of the liabilities and assets parties intended to bring within the scope of the security 
interest fall within the scope? Subsection 2.1.4 will address this issue. 
 

                                            
110 See LoPucki & Warren 2012, p. 136, White & Summers 2002, § 31-3, Harris & Mooney 2006, p. 141 
and Picker 2009, p. 49-50. 
111 In re Numeric Corp., 485 F. 2d 1328 (1st Cir. 1973). 
112 White & Summers 2002, § 31-3. 
113 For more details on this doctrine and other related case law, see Harris & Mooney 2006, p. 136-137 
and p. 141-142. 
114 See e.g. LoPucki & Warren 2012, p. 138-142. 
115 White & Summers 2002, § 31-3, note 26. See also, Harris & Mooney 2006, p. 136. 
116 § 9-102(56) UCC provides: ““New debtor” means a person that becomes bound as debtor under Section 9-203(d) by 
a security agreement previously entered into by another person.” 
117 § 9-203(b) UCC. 
118 § 9-203(d) UCC: “A person becomes bound as debtor by a security agreement entered into by another person if, by 
operation of law other than this article or by contract: (1) the security agreement becomes effective to create a security interest in 
the persons’ property; or (2) the person becomes generally obligated for the obligations of the other person, including the 
obligation secured under the security agreement, and acquires or succeeds to all or substantially all of the assets of the other 
person.” According to the Official Comment 7 to this article, persons who become bound under this 
paragraph are limited to those who both become primarily liable for the original debtor’s obligations and 
succeed to (or acquire) the assets. Hence, sureties and other secondary obligors as well as persons who 
become obligated through veil piercing and other non-successorship doctrines would not fall within the 
scope. Harris & Mooney point out that one may need to look to non-UCC law to determine whether a 
person becomes a new debtor. In this respect, they question whether this is consistent with the need for 
uniformity, since these rules vary from state to state. Harris & Mooney 2006, p. 496-497.   
119 See also § 9-203(e) UCC, which provides: “If a new debtor becomes bound as debtor by a security agreement 
entered into by another person: (1) the agreement satisfies subsection (b)(3) with respect to existing or after-acquired property 
of the new debtor to the extent that the property is described in the security agreement; and (2) another security agreement is 
not necessary to make a security interest enforceable.” 
120 This rule is prompted by the widely shared idea that a debtor should not “(…) be able to evade the 
obligations of a validly executed security agreement by the simple expedient of an alteration in its business structure”. See 
Harris & Mooney 2006, p. 496, where they refer to the case In re West Coast Food Sales, Inc. 637 F. 2d 707 
(9th Cir. 1981). 
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2.1.4. Scope of the security interest I: future advances and after-acquired collateral 
2.1.4.1. Description of the secured liabilities in the security agreement 
With regard to the description of the secured liabilities general rules apply, and there is 
virtually no limit to the obligations that can be secured, as long as the parties have clearly 
expressed their intention (§ 9-204(c) UCC).121 In practice, most lenders make use of 
expansive definitions that purport to secure both existing and ‘future advances’122 and 
other liabilities, such as: 
 

““Secured liabilities” shall mean and include all loans, advances, debts, liabilities, obligations, 
covenants and duties owing to the Bank by the Borrower, whether now existing, or hereafter 
created or arising, including, without limitation (…).”123 

 
These ‘future advance clauses’ or ‘dragnet clauses’ assure lenders that future advances are 
secured from their inception. In these clauses ‘non-advance provisions’ are generally also 
considered to be valid.124 In the absence of a clear description of the secured liabilities, 
the courts should determine which liabilities are secured, by construing the parties’ 
agreement under applicable law. By doing so, conventional, sensible rules of 
interpretation should apply. 
 

Hence, the 2001 version of Art. 9 UCC rejected case law decided under Art. 9 (1972) 
UCC that applied other tests, such as whether a future advance or other subsequently 
incurred obligation was of the same or a similar type or class as earlier advances and 
obligations secured by the collateral, also referred to as the ‘relatedness rule’, and this 
remained unchanged with the 2010 amendments of Art. 9 UCC.125 

 

                                            
121 § 9-204(c) UCC provides: “[Future advances and other value.] A security agreement may provide that collateral 
secures, or that accounts, chattel paper, payment intangibles, or promissory notes are sold in connection with, future advances 
or other value, whether or not the advances or value are given pursuant to commitment.” § 9-102(a)(69) UCC specifies 
what it means when something is given pursuant to commitment: ““Pursuant to commitment”, with respect to an 
advance made or other value given by a secured party, means pursuant to the secured party’s obligation, whether or not a 
subsequent event of default or other event not within the secured party’s control has relieved or may relieve the secured party 
from its obligation.” See also LoPucki & Warren 2012, p. 158 and Harris & Mooney 2006, p. 145. 
122 For the sake of clarity: an ‘advance’ refers to a payment of money to the debtor as a loan; ‘future 
advance’ means an advance made after the security agreement has been signed; ‘non-advance’ refers to an 
amount that was not advanced to the debtor as a loan, but which the latter is still obligated to pay, such as 
interest and attorney’s fees. Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia 
University, New York). 
123 Example definition taken ‘Commercial Law Practice Tips: A Compendium of Advice for Lawyers from 
Lawyers’ (newsletter by American Bar Association), p. 8, to be found at apps.americanbar.org. See also 
White & Summers 2002, note 78, § 31-3(c). 
124 See supra footnote 121; these include, for example, the clause that the debtor should pay the creditor’s 
attorney’s fees, other expenses of collection, and interest. LoPucki & Warren 2012, p. 158. 
125 See Official Comment 5 to § 9-204 UCC and White & Summers 2002, § 31-3(c) and illustrative case 
law mentioned in that section. 
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example, it was often argued that a financing statement could perform the function of a 
security agreement if it was supported by other documents, such as a board of directors’ 
resolution.110 In re Numeric111 – still a leading case on this matter – the judges decided that 
the existence of an authenticated security agreement can be proven by more than one 
document:112 courts can make use of the so-called ‘composite document rule’, which 
holds that e.g. a promissory note, a financing statement and correspondence between 
parties can be read together in order to establish a security right.113 In spite of this, courts 
seem to maintain different approaches to this matter: some courts are very strict, allowing 
only a signed security agreement; others are rather indulgent.114 A financing statement 
alone is generally considered as insufficient.115 

 
If the debtor changes its business structure, i.e. its identity, for example by merging with 
another company, a security interest is not enforceable against the ‘new debtor’116 unless 
the (original) debtor has authenticated a security agreement describing the collateral.117 
Hence, the security agreement entered into by the original debtor automatically binds118 the 
successor i.e. the new debtor (§ 9-203(d) UCC.119, 120 If the minimum (‘statute of frauds’-) 
requirements of § 9-203 UCC have been fulfilled, an important subsequent question is: 
which of the liabilities and assets parties intended to bring within the scope of the security 
interest fall within the scope? Subsection 2.1.4 will address this issue. 
 

                                            
110 See LoPucki & Warren 2012, p. 136, White & Summers 2002, § 31-3, Harris & Mooney 2006, p. 141 
and Picker 2009, p. 49-50. 
111 In re Numeric Corp., 485 F. 2d 1328 (1st Cir. 1973). 
112 White & Summers 2002, § 31-3. 
113 For more details on this doctrine and other related case law, see Harris & Mooney 2006, p. 136-137 
and p. 141-142. 
114 See e.g. LoPucki & Warren 2012, p. 138-142. 
115 White & Summers 2002, § 31-3, note 26. See also, Harris & Mooney 2006, p. 136. 
116 § 9-102(56) UCC provides: ““New debtor” means a person that becomes bound as debtor under Section 9-203(d) by 
a security agreement previously entered into by another person.” 
117 § 9-203(b) UCC. 
118 § 9-203(d) UCC: “A person becomes bound as debtor by a security agreement entered into by another person if, by 
operation of law other than this article or by contract: (1) the security agreement becomes effective to create a security interest in 
the persons’ property; or (2) the person becomes generally obligated for the obligations of the other person, including the 
obligation secured under the security agreement, and acquires or succeeds to all or substantially all of the assets of the other 
person.” According to the Official Comment 7 to this article, persons who become bound under this 
paragraph are limited to those who both become primarily liable for the original debtor’s obligations and 
succeed to (or acquire) the assets. Hence, sureties and other secondary obligors as well as persons who 
become obligated through veil piercing and other non-successorship doctrines would not fall within the 
scope. Harris & Mooney point out that one may need to look to non-UCC law to determine whether a 
person becomes a new debtor. In this respect, they question whether this is consistent with the need for 
uniformity, since these rules vary from state to state. Harris & Mooney 2006, p. 496-497.   
119 See also § 9-203(e) UCC, which provides: “If a new debtor becomes bound as debtor by a security agreement 
entered into by another person: (1) the agreement satisfies subsection (b)(3) with respect to existing or after-acquired property 
of the new debtor to the extent that the property is described in the security agreement; and (2) another security agreement is 
not necessary to make a security interest enforceable.” 
120 This rule is prompted by the widely shared idea that a debtor should not “(…) be able to evade the 
obligations of a validly executed security agreement by the simple expedient of an alteration in its business structure”. See 
Harris & Mooney 2006, p. 496, where they refer to the case In re West Coast Food Sales, Inc. 637 F. 2d 707 
(9th Cir. 1981). 
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2.1.4. Scope of the security interest I: future advances and after-acquired collateral 
2.1.4.1. Description of the secured liabilities in the security agreement 
With regard to the description of the secured liabilities general rules apply, and there is 
virtually no limit to the obligations that can be secured, as long as the parties have clearly 
expressed their intention (§ 9-204(c) UCC).121 In practice, most lenders make use of 
expansive definitions that purport to secure both existing and ‘future advances’122 and 
other liabilities, such as: 
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Hence, the 2001 version of Art. 9 UCC rejected case law decided under Art. 9 (1972) 
UCC that applied other tests, such as whether a future advance or other subsequently 
incurred obligation was of the same or a similar type or class as earlier advances and 
obligations secured by the collateral, also referred to as the ‘relatedness rule’, and this 
remained unchanged with the 2010 amendments of Art. 9 UCC.125 

 

                                            
121 § 9-204(c) UCC provides: “[Future advances and other value.] A security agreement may provide that collateral 
secures, or that accounts, chattel paper, payment intangibles, or promissory notes are sold in connection with, future advances 
or other value, whether or not the advances or value are given pursuant to commitment.” § 9-102(a)(69) UCC specifies 
what it means when something is given pursuant to commitment: ““Pursuant to commitment”, with respect to an 
advance made or other value given by a secured party, means pursuant to the secured party’s obligation, whether or not a 
subsequent event of default or other event not within the secured party’s control has relieved or may relieve the secured party 
from its obligation.” See also LoPucki & Warren 2012, p. 158 and Harris & Mooney 2006, p. 145. 
122 For the sake of clarity: an ‘advance’ refers to a payment of money to the debtor as a loan; ‘future 
advance’ means an advance made after the security agreement has been signed; ‘non-advance’ refers to an 
amount that was not advanced to the debtor as a loan, but which the latter is still obligated to pay, such as 
interest and attorney’s fees. Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia 
University, New York). 
123 Example definition taken ‘Commercial Law Practice Tips: A Compendium of Advice for Lawyers from 
Lawyers’ (newsletter by American Bar Association), p. 8, to be found at apps.americanbar.org. See also 
White & Summers 2002, note 78, § 31-3(c). 
124 See supra footnote 121; these include, for example, the clause that the debtor should pay the creditor’s 
attorney’s fees, other expenses of collection, and interest. LoPucki & Warren 2012, p. 158. 
125 See Official Comment 5 to § 9-204 UCC and White & Summers 2002, § 31-3(c) and illustrative case 
law mentioned in that section. 
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2.1.4.2. Description of the collateral in the security agreement 
A description of the collateral is sufficient, whether or not it is specific, if it reasonably 
identifies what is described (§ 9-108 (a) UCC). This has a sole evidentiary purpose: it 
should identify the collateral described.126 Subsection (b) provides a few examples of what 
‘reasonable identification’ constitutes as this description is quite open-ended:  

 
“(…) a description of collateral reasonably identifies the collateral if it identifies the collateral by: 
(1) specific listing; (2) category; (3) except as otherwise provided in subsection (e), a type of 
collateral defined in [the Uniform Commercial Code]; (4) quantity; (5) computational or 
allocational formula or procedure; or (6) except as otherwise provided in subsection (c), any other 
method, if the identity of the collateral is objectively determinable.”127 

 
Yet, according to subsection (c), ‘all the debtor’s personal property’ or words of similar 
purport does not reasonably identify the collateral.128 In view of section (b), however, this 
proves to be a limit in form, not in substance: parties that wish to include all of the 
debtor’s assets could list by all the different types of goods specified by Art. 9 UCC 
(‘inventory, farm products, equipment etc.’).129 
 

If two parties disagree on whether other, less or more collateral is included under the 
security interest, White & Summers argue that two independent inquiries should be made 
in resolving this issue. Firstly, a court should determine whether the terminology used by 
the parties objectively indicates that what parties intended to agree upon. (In this inquiry 
parol evidence would not be admissible.) Subsequently, the court must establish whether 
parties did actually intend to create the security interest in that particular collateral.130 

Hence, judges should not give in to the temptation to focus only on the question put 
forward by law, i.e. whether the description could plausibly be read to include the 
property claimed.131 See also LoPucki & Warren: “[With regard to descriptions in security 

                                            
126 Official Comment 2 to § 9-108 UCC. Cf. Picker 2009, p. 58-71. 
127 Some illustrations to simplify: subsection 1 would allow a security agreement to show ‘collateral is 
computer No. 1234’; subsection 2 would allow a security agreement to show ‘all rice in depot X’; 
subsection 3 would allow the definitions in the UCC such as ‘equipment’ or ‘inventory’; subsection 4 
would allow e.g. the statement ‘50% of the debtor’s rice stored in depot X’. At last, subsection 6 leaves 
slack to allow the debtor to show how the description ‘objectively determines’ the identity of the 
collateral. Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New 
York) and White & Summers 2002, 31-3(b.) 
128 Super generic descriptions are not sufficient for purposes of the security agreement, nevertheless they 
are permitted for financing statements. This will be discussed in subsection 3.3.1. 
129 Cf. LoPucki, Abraham & Delahaye 2013, p. 1794: “American lawyers combine all possible categories of property 
to create descriptions that cover all property of the debtor that can serve as collateral.” White and Summers argue that 
the prohibition of the use of super generic descriptions in security agreements is surprising because it 
applies to all debtors from the largest corporation to the smallest consumer. See White & Summers 2002, 
§ 31-3(b). 
130 Cf. Official Comment 3 to § 9-203 UCC and LoPucki & Warren 2012, p. 138-143. 
131 Although the UCC’s definitions are strong evidence of the parties’ actual intentions, these intentions 
must be established separately, White & Summers argue, because the last question is a factual one. See 
White & Summers 2002, § 31-3(b). 
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agreements, DJYH] the words should mean whatever the parties intended them to mean provided the 
intent was expressed objectively.”132 

This approach is, explicitly or not, regularly taken by judges: since the general rules 
to the interpretation of contracts are applicable,133 they try to determine the intention as 
objectively expressed in the security agreement and can use extrinsic evidence if the 
agreement is ambiguous.134 In practice, nine times out of ten this evidence establishes 
parties’ intent to secure a particular loan by particular collateral.135 If third parties are 
involved, courts tend to interpret security agreements (including the sections on the 
description of the collateral) more literally, rather than focusing on the actual intent of the 
parties.136 If these third parties happen to be consumers, courts seem to be even less 
liberal in interpreting the security agreements.137 

 

Art. 9 UCC allows a secured party to assert a security interest in ‘after acquired property’: 
property that the debtor has acquired after authenticating the security agreement. This so-
called ‘floating lien’ concept is expressly sanctioned by § 9-204(a) UCC: “(…) a security 
agreement may create or provide for a security interest in after-acquired collateral.”138 There are two 
exceptions to this rule: after-acquired property clauses are ineffective with respect to (1) 
‘consumer goods’,139 other than an accession when given as additional security, unless the 
debtor acquires rights in them within 10 days after the secured party gives value and (2) 
future commercial tort claims (§ 9-204(b) UCC).140 The first limitation is based on the 
conviction that security interests in consumer goods should not be permitted unless those 
interests secure the purchase price of the collateral.141 The reason that tort claims have to 
be in existence at the time of authentication in order for the security interest to attach is a 
result of a conscious decision to that effect by the drafters of Art. 9 UCC.142 

                                            
132 LoPucki & Warren 2009, p. 318.  
133 A security agreement is a contract, so these rules apply. See § 9-201(a) UCC, § 1-201(3) UCC (Rev. §9-
201(b)(3)), and § 1-205 (UCC Rev. §1-303). 
134 LoPucki & Warren 2012, p. 152. 
135 White & Summers 2002, § 31-3(b). 
136 See for example In re Shirel, 251 B.R. 157 (Bankr. W.D. Okla 2000): “It is understandable for a creditor to 
desire one catch all phrase which creates a security agreement in every possible situation. However, in doing so, it may not 
ignore one of the primary reasons for creating a security agreement, which is to give notice to a secured party. This can only be 
achieved by describing what property is subject to the security interest.” The judge continues: “A reasonable third party 
would understand those descriptions alone, with no need to inquire further. One could be reasonably certain, based on those 
descriptions, of what collateral is secured. This is not so with the description “all merchandise”. This description could 
conceivably cover any type of item.” See LoPucki & Warren 2012, p. 151, 153 and 154. 
137 According to LoPucki & Warren, these judges take into account the fact that the question of whether a 
description enables third parties to identify collateral depends on who the third parties are, what 
information they start with and what obligations can be placed on them to gather additional information. 
LoPucki & Warren 2012, p. 154. 
138 Cf. Official Comment 2 to § 9-204 UCC: “[Section (a)] validates a security interest in the debtor’s existing and 
(upon acquisition) future assets, even though the debtor has liberty to use or dispose of collateral without being required to 
account for proceeds or substitute new collateral.”  
139 See supra footnote 41. 
140 See Official Comment 2 to § 9-204 UCC, which refers to § 9-335 UCC and see LoPucki & Warren 
2012, p. 156. 
141 Official Comment 3 to § 9-203 UCC and LoPucki & Warren 2012, p. 156. 
142 Cf. Official Comment 4 to § 9-204 UCC and LoPucki & Warren 2012, p. 197. According to LoPucki & 
Warren, the concern is that even sophisticated business debtors would be surprised by the consequences 
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be in existence at the time of authentication in order for the security interest to attach is a 
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132 LoPucki & Warren 2009, p. 318.  
133 A security agreement is a contract, so these rules apply. See § 9-201(a) UCC, § 1-201(3) UCC (Rev. §9-
201(b)(3)), and § 1-205 (UCC Rev. §1-303). 
134 LoPucki & Warren 2012, p. 152. 
135 White & Summers 2002, § 31-3(b). 
136 See for example In re Shirel, 251 B.R. 157 (Bankr. W.D. Okla 2000): “It is understandable for a creditor to 
desire one catch all phrase which creates a security agreement in every possible situation. However, in doing so, it may not 
ignore one of the primary reasons for creating a security agreement, which is to give notice to a secured party. This can only be 
achieved by describing what property is subject to the security interest.” The judge continues: “A reasonable third party 
would understand those descriptions alone, with no need to inquire further. One could be reasonably certain, based on those 
descriptions, of what collateral is secured. This is not so with the description “all merchandise”. This description could 
conceivably cover any type of item.” See LoPucki & Warren 2012, p. 151, 153 and 154. 
137 According to LoPucki & Warren, these judges take into account the fact that the question of whether a 
description enables third parties to identify collateral depends on who the third parties are, what 
information they start with and what obligations can be placed on them to gather additional information. 
LoPucki & Warren 2012, p. 154. 
138 Cf. Official Comment 2 to § 9-204 UCC: “[Section (a)] validates a security interest in the debtor’s existing and 
(upon acquisition) future assets, even though the debtor has liberty to use or dispose of collateral without being required to 
account for proceeds or substitute new collateral.”  
139 See supra footnote 41. 
140 See Official Comment 2 to § 9-204 UCC, which refers to § 9-335 UCC and see LoPucki & Warren 
2012, p. 156. 
141 Official Comment 3 to § 9-203 UCC and LoPucki & Warren 2012, p. 156. 
142 Cf. Official Comment 4 to § 9-204 UCC and LoPucki & Warren 2012, p. 197. According to LoPucki & 
Warren, the concern is that even sophisticated business debtors would be surprised by the consequences 
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Whether a description in a security agreement is sufficient to include after-acquired 
collateral if the security agreement does not state this expressly is a frequent topic of 
litigation in the American courts.143 Judges take different approaches to this matter.144 
Official Comment 3 to § 9-108 UCC provides explicitly that the rules on the 
interpretation of contracts are applicable, which means that the intention of the parties – 
as objectively expressed in the security agreement – is supposed to govern.145 

Despite the fact that every case depends on the details, the majority view seems 
to be that, although some courts require express language in the security agreement 
stating that claims automatically attach to after-acquired collateral, no express language is 
required.146 However, the nature of the property concerned always plays an important 
role in this assessment. In the case of property that turns over rapidly, such as inventory 
or accounts, most courts find that after-acquired property is automatically included.147 

When another type of property is at stake, judges are often much less liberal. 
‘Equipment’, for example, would mostly be read as ‘all equipment presently owned’. In 
difficult cases, judges typically take other factors into account, such as the practice of the 
industry in which parties work or testimonies by the parties.148 

 

2.1.5. Scope of the security interest II: accessions and commingling 
 ‘Accession’ occurs when goods are physically united with other goods in such a manner 
that the identity of the original goods is not lost (§ 9-102(a)(1) UCC). The question 
whether a security interest covers also accessions of the collateral depends on the 
description of the collateral in the security agreement.149 ‘Commingling’ occurs when 
goods are physically united with other goods in such a manner that their identity is lost in 
a product or mass (§ 9-336(a) UCC). As a result of commingling the identity of the 
original collateral does get lost. As a rule, the secured party’s security interest is 
transferred from the original collateral to the product or mass (§ 9-336(c) UCC).150  
 

                                                                                                                                        
 
 
 
 
 
 
of such a grant. Moreover, the security agreement must describe the tort claim with greater specificity than 
simply “all tort claims”, see § 9-108(e) UCC. 
143 Official Comment 3 to § 9-108 UCC. 
144 Harris & Mooney 2006, p. 144. 
145 Besides Official Comment 3 to 9-108 UCC, also Lectures Secured Transactions Law by Prof. R. Mann, 
Spring 2010 (Columbia University, New York). 
146  For illustrative case law of this view, see Harris & Mooney 2006, p. 145 and LoPucki & Warren 2012, p 
157.  
147  White & Summers 2002, § 31-3, footnote 67 and Harris & Mooney 2006, p. 144. 
148 White & Summers 2002, § 31-3. 
149 Official Comment 5 to § 9-335 UCC. 
150 See also Official Comment 2 and 3 to § 9-336 UCC. It is beyond the scope of this thesis to elaborate 
on the details on when accession or commingling occurs. 
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2.2. Legal consequences of ‘attachment’ of a security interest 
2.2.1. General enforceability of the security interest 
A security interest that has attached has effect between two parties: the debtor and the – 
from now on: secured – creditor.151 In addition to this enforceability against the debtor, a 
security interest becomes enforceable (often referred to as ‘generally effective’) against 
third parties, unless the UCC provides otherwise, according to § 9-201(a) UCC: 
 

“[General Effectiveness of Security Agreement.] Except as otherwise provided in [the Uniform 
Commercial Code], a security agreement is effective according to its terms between the parties, 
against purchasers of the collateral, and against creditors.” 152 

 
Notwithstanding the suggestion of general effectiveness, this rule should not be 
paraphrased to the effect that a security interest is effective against all third parties, i.e. 
‘good as against the world’. In fact this ‘general effectiveness’ applies only to unsecured 
creditors that have not (yet) seized the debtor’s assets and subsequent unperfected secured 
creditors of the debtor.153  Hence, for the sake of clarity, an unperfected security interest 
is not effective against perfected secured creditors, lien creditors154 and the trustee in 
bankruptcy; see infra section 4 for more details. 
 
2.2.2. The secured party’s right to proceeds: value tracing 
A second consequence of attachment of a security interest is that the secured party is 
given an automatic right to proceeds of the collateral. This finds its roots in the ‘value 
tracing’-concepts employed in U.S. law. These concepts ensure that the security interest 
of the secured party follows the value of the collateral as it changes – i.e. transforms into 
another object – or if the debtor disposes of it to a third party. The most important value-
tracing concept used in Art. 9 UCC is ‘proceeds’.155 Under Art. 9 UCC, proceeds include:  
 

(A) whatever is acquired upon the sale, lease, license, exchange, or other disposition of collateral; 
(B) whatever is collected on, or distributed on account of, collateral; 
(C) rights arising out of collateral; 
(D) to the extent of the value of collateral, claims arising out of the loss, nonconformity, or 
interference with the use of, defects or infringement of rights in, or damage to, the collateral; or 

                                            
151 Or put differently: a security interest ‘attaches’ to collateral when it becomes enforceable against the 
debtor. An agreement may expressly postpone the time of attachment; see § 9-203(a) UCC. Cf. Harris & 
Mooney 2006, p. 90 and Picker 2009, p. 26. 
152 See also Official Comment 2 to § 9-201(a) UCC. For a definition of ‘purchaser’, see supra footnote 61. 
See also footnote 403 and 487. 
153  White & Summers 2002, § 31-1 UCC. 
154 After an unsecured creditor has acquired a lien on the property by attachment, levy or the like (§ 9-
102(a)(52) UCC), it becomes a ‘lien creditor’. See infra subsection 4.1. 
155 See Harris & Mooney 2006, p. 202. Other important value tracing concepts in the UCC are ‘products’, 
‘rents’, ‘profits’ and ‘offspring’. Debtors and creditors use these ‘terms of art’ in their security agreements, 
whereas legislators use them in statutes. See LoPucki & Warren 2012, p. 164 and p. 177. 
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Whether a description in a security agreement is sufficient to include after-acquired 
collateral if the security agreement does not state this expressly is a frequent topic of 
litigation in the American courts.143 Judges take different approaches to this matter.144 
Official Comment 3 to § 9-108 UCC provides explicitly that the rules on the 
interpretation of contracts are applicable, which means that the intention of the parties – 
as objectively expressed in the security agreement – is supposed to govern.145 

Despite the fact that every case depends on the details, the majority view seems 
to be that, although some courts require express language in the security agreement 
stating that claims automatically attach to after-acquired collateral, no express language is 
required.146 However, the nature of the property concerned always plays an important 
role in this assessment. In the case of property that turns over rapidly, such as inventory 
or accounts, most courts find that after-acquired property is automatically included.147 

When another type of property is at stake, judges are often much less liberal. 
‘Equipment’, for example, would mostly be read as ‘all equipment presently owned’. In 
difficult cases, judges typically take other factors into account, such as the practice of the 
industry in which parties work or testimonies by the parties.148 

 

2.1.5. Scope of the security interest II: accessions and commingling 
 ‘Accession’ occurs when goods are physically united with other goods in such a manner 
that the identity of the original goods is not lost (§ 9-102(a)(1) UCC). The question 
whether a security interest covers also accessions of the collateral depends on the 
description of the collateral in the security agreement.149 ‘Commingling’ occurs when 
goods are physically united with other goods in such a manner that their identity is lost in 
a product or mass (§ 9-336(a) UCC). As a result of commingling the identity of the 
original collateral does get lost. As a rule, the secured party’s security interest is 
transferred from the original collateral to the product or mass (§ 9-336(c) UCC).150  
 

                                                                                                                                        
 
 
 
 
 
 
of such a grant. Moreover, the security agreement must describe the tort claim with greater specificity than 
simply “all tort claims”, see § 9-108(e) UCC. 
143 Official Comment 3 to § 9-108 UCC. 
144 Harris & Mooney 2006, p. 144. 
145 Besides Official Comment 3 to 9-108 UCC, also Lectures Secured Transactions Law by Prof. R. Mann, 
Spring 2010 (Columbia University, New York). 
146  For illustrative case law of this view, see Harris & Mooney 2006, p. 145 and LoPucki & Warren 2012, p 
157.  
147  White & Summers 2002, § 31-3, footnote 67 and Harris & Mooney 2006, p. 144. 
148 White & Summers 2002, § 31-3. 
149 Official Comment 5 to § 9-335 UCC. 
150 See also Official Comment 2 and 3 to § 9-336 UCC. It is beyond the scope of this thesis to elaborate 
on the details on when accession or commingling occurs. 
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2.2. Legal consequences of ‘attachment’ of a security interest 
2.2.1. General enforceability of the security interest 
A security interest that has attached has effect between two parties: the debtor and the – 
from now on: secured – creditor.151 In addition to this enforceability against the debtor, a 
security interest becomes enforceable (often referred to as ‘generally effective’) against 
third parties, unless the UCC provides otherwise, according to § 9-201(a) UCC: 
 

“[General Effectiveness of Security Agreement.] Except as otherwise provided in [the Uniform 
Commercial Code], a security agreement is effective according to its terms between the parties, 
against purchasers of the collateral, and against creditors.” 152 

 
Notwithstanding the suggestion of general effectiveness, this rule should not be 
paraphrased to the effect that a security interest is effective against all third parties, i.e. 
‘good as against the world’. In fact this ‘general effectiveness’ applies only to unsecured 
creditors that have not (yet) seized the debtor’s assets and subsequent unperfected secured 
creditors of the debtor.153  Hence, for the sake of clarity, an unperfected security interest 
is not effective against perfected secured creditors, lien creditors154 and the trustee in 
bankruptcy; see infra section 4 for more details. 
 
2.2.2. The secured party’s right to proceeds: value tracing 
A second consequence of attachment of a security interest is that the secured party is 
given an automatic right to proceeds of the collateral. This finds its roots in the ‘value 
tracing’-concepts employed in U.S. law. These concepts ensure that the security interest 
of the secured party follows the value of the collateral as it changes – i.e. transforms into 
another object – or if the debtor disposes of it to a third party. The most important value-
tracing concept used in Art. 9 UCC is ‘proceeds’.155 Under Art. 9 UCC, proceeds include:  
 

(A) whatever is acquired upon the sale, lease, license, exchange, or other disposition of collateral; 
(B) whatever is collected on, or distributed on account of, collateral; 
(C) rights arising out of collateral; 
(D) to the extent of the value of collateral, claims arising out of the loss, nonconformity, or 
interference with the use of, defects or infringement of rights in, or damage to, the collateral; or 

                                            
151 Or put differently: a security interest ‘attaches’ to collateral when it becomes enforceable against the 
debtor. An agreement may expressly postpone the time of attachment; see § 9-203(a) UCC. Cf. Harris & 
Mooney 2006, p. 90 and Picker 2009, p. 26. 
152 See also Official Comment 2 to § 9-201(a) UCC. For a definition of ‘purchaser’, see supra footnote 61. 
See also footnote 403 and 487. 
153  White & Summers 2002, § 31-1 UCC. 
154 After an unsecured creditor has acquired a lien on the property by attachment, levy or the like (§ 9-
102(a)(52) UCC), it becomes a ‘lien creditor’. See infra subsection 4.1. 
155 See Harris & Mooney 2006, p. 202. Other important value tracing concepts in the UCC are ‘products’, 
‘rents’, ‘profits’ and ‘offspring’. Debtors and creditors use these ‘terms of art’ in their security agreements, 
whereas legislators use them in statutes. See LoPucki & Warren 2012, p. 164 and p. 177. 
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(E) to the extent of the value of collateral and to the extent payable to the debtor or the secured 
party, insurance payable by reason of the loss or nonconformity of, defects or infringement of rights 
in, or damage to, the collateral.156  

 
Hence, as a result of § 9-102(a)(64) UCC, a lender can ‘trace’ the value of the collateral as 
it changes or is disposed by the debtor. If the debtor sells or leases machines, for 
example, and receives cash in return, the cash is considered to be ‘proceeds’ under sub (a). 
Likewise, if the debtor acquires an account receivable or a promissory note in return for 
an asset sold, they are also qualified as ‘proceeds’ under subsection (a).157 Dividends on 
stock, in turn, are ‘proceeds’ under sub b.158 An example of ‘rights arising out of collateral’ 
under subsection (c) would be rights to convert a debt security; an example of subsection 
(d) is a warranty claim.159  Subsection (e) entails that money received by the debtor from 
its insurance company, for example in the case of an accident involving his car, is to be 
qualified as ‘proceeds’, and so is the right to sue if the debtor is not paid.160 Moreover, 
because ‘proceeds’ fall within the definition of ‘collateral’ in § 9-102(a)(12) UCC, whatever 
is received when they are disposed of is considered to be ‘proceeds’ as well. Hence, in 
Mann’s words: “[T]he proceeds of proceeds are proceeds”. If the debtor sells bikes and deposits 
the purchase price received in his account, that money is ‘proceeds’; if the debtor buys 
new bikes with that money, the new bikes are also ‘proceeds’ (of the old bikes).161 

 
Proceeds are mainly important in the context of financed inventory or accounts. In this 
type of business, proceeds are the most important means for the debtor to repay the 
outstanding credit loan. Proceeds can, however, also be important in the context of 
dispositions that have taken place in violation of the security agreement, such as the sale 
of equipment. In that case, secured parties cannot always assert their interest against the 
acquirer, for example because the collateral cannot be located or the acquirer deserves 
‘good faith purchaser’-protection. In such case, the purchase price will accrue to the 
secured creditors as ‘proceeds’.162 Hence, the concept of proceeds allows the secured 
party to ‘double-dip’: it can chase the assets in the hands of the debtor and take the 

                                            
156 The definition of ‘proceeds’ has gradually changed and expanded: all of these sections were established 
according to the outcome of different cases decided before the last revision and adapted into the current 
version of Art. 9 UCC. White and Summers 2002, § 31-17 and Lectures Secured Transactions Law by Prof. R. 
Mann, Spring 2010 (Columbia University, New York). 
157 Lectures Secured Transactions Law by Prof. R. Mann, spring 2010 (Columbia University, New York). 
158 Official Comment 13a to §9-102(a)(64) UCC. See also White and Summers 2002, § 31-17. Natural 
products such as a cow’s milk are not proceeds, but products; see White & Summers 2002, § 31-17. 
159 Wood, § 7-024. According to LoPucki & Warren subsection (c) is so broad that virtually any property 
linked to the collateral in any way is ‘proceeds’. LoPucki & Warren 2012, p. 166-167. 
160 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York) and 
White and Summers 2002, § 31-17. If the debtor has a claim for 300, sues and manages to recover 100, 
those 100 are the ‘proceeds’. Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia 
University, New York). 
161 In his lectures, Professor Mann gave another clear example of how this works: if a lender lends a 
debtor $ 500 to buy a $ 500 sofa, and the debtor sells it to a customer for $ 1000, the $ 1000 is ‘proceeds’ 
and thus covered by the security interest. Cf. Official Comment 13c to § 9-102 UCC. 
162 Harris & Mooney 2006, p. 202. 
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proceeds the debtor has received upon sale of the goods.163 Despite the fact that the 
secured party can claim both, it can obviously only be satisfied once.164 

 
The secured party has an automatic right to proceeds even when the security agreement is 
silent:165 the only condition is that the proceeds are ‘identifiable’ (§ 9-315(a)(2) UCC). 

Proceeds cease to be identifiable when they are commingled or dissipated. In that case, 
the security interest ceases to attach.166 

 ‘Proceeds’ and ‘after acquired property’ frequently overlap: if a secured party has 
forgotten to describe certain collateral in the security agreement (see supra subsection 
2.1.4), there is a good chance that the collateral is still covered as ‘proceeds’ of the 
collateral that has been described in the security agreement.167 Hence, the right to after-
acquired property finds both its source and the scope of the right in the security 
agreement (i.e. it has to be written down specifically), whereas the right to proceeds finds 
its source168 and the scope of the right169 solely in the statutes of Art. 9 UCC. Aside from 
bankruptcy, it makes no difference whether a creditor obtained a security interest in 
property by means of an after-acquired property clause or through attachment of the 
proceeds; what matters is that at least one of the concepts covers the collateral at stake.170 

Once the debtor has filed for bankruptcy, however, after-acquired property clauses are 
ineffective with regard to collateral the debtor acquires after the petition in bankruptcy (§ 

                                            
163 Picker 2009, p. 283-284. 
164 See Official Comment 2 to § 9-315 UCC. 
165 This follows from § 9-203(f) UCC, in conjunction with § 9-102(a)(12) UCC and § 9-315(a)(2) UCC. § 
9-203(f) UCC: “The attachment of a security interest in collateral gives the secured party the rights to proceeds provided by 
Section 9-315 (…)”; § 9-102(a)(12) UCC: ““Collateral” (…) includes (…) proceeds to which a security interest attaches 
(…)”, and § 9-315(a)(2) UCC: “(…) a security interest attaches to any identifiable proceeds of collateral.” 
Furthermore, the security interest will attach in any ‘supporting obligation’, such as a guarantee (§ 9-203(f) 
UCC). See also § 9-102(a)(78) UCC. 
166 With regard to commingling, the following might be noteworthy. If proceeds are ‘goods’, ‘commingled 
goods’ are ‘goods that are physically united with other goods in such a manner that their identity is lost in 
a product or mass’, see § 9-315(b) and § 9-336 UCC. Several clear-cut examples: wine in a barrel or grain 
in a silo. If the proceeds are not goods, but for example cash, they are identifiable ‘to the extent that the 
secured party identifies the proceeds by a method of tracing, including application of equitable principles, 
that is permitted under law other than this article with respect to commingled property of the type 
involved’, see § 9-315(b) UCC. An example of such an equitable principle is the ‘lowest intermediate 
balance rule’ (‘LIBR’). This rule was developed in case law in order to identify what otherwise would not 
have been identifiable (anymore), for example when ‘cash proceeds’ are commingled in a bank account 
containing non-proceeds. See Harris & Mooney 2006, p. 225. The narrow context of this thesis does not 
allow for further elaboration. 
167 Thus, if a first lender has not described certain collateral in the security agreement whereas a 
subsequent lender did, it is still covered as proceeds of the collateral the first lender did describe in the 
security agreement. To overcome this problem, inter-creditor agreements are often agreed upon. In these 
agreements the various lien positions and the rights and liabilities of each (secured) party and its impact on 
the other secured parties are specified. Since this matter touches upon the subject of perfection (see § 9-
315(c) UCC), it will be discussed in more detail in section 3.  
168 § 9-203(f) UCC. 
169 § 9-102(a)(64) UCC 
170 LoPucki & Warren 2012, p. 183. 

180



U.S. secured transactions law with regard to movable assets 

 180 

(E) to the extent of the value of collateral and to the extent payable to the debtor or the secured 
party, insurance payable by reason of the loss or nonconformity of, defects or infringement of rights 
in, or damage to, the collateral.156  

 
Hence, as a result of § 9-102(a)(64) UCC, a lender can ‘trace’ the value of the collateral as 
it changes or is disposed by the debtor. If the debtor sells or leases machines, for 
example, and receives cash in return, the cash is considered to be ‘proceeds’ under sub (a). 
Likewise, if the debtor acquires an account receivable or a promissory note in return for 
an asset sold, they are also qualified as ‘proceeds’ under subsection (a).157 Dividends on 
stock, in turn, are ‘proceeds’ under sub b.158 An example of ‘rights arising out of collateral’ 
under subsection (c) would be rights to convert a debt security; an example of subsection 
(d) is a warranty claim.159  Subsection (e) entails that money received by the debtor from 
its insurance company, for example in the case of an accident involving his car, is to be 
qualified as ‘proceeds’, and so is the right to sue if the debtor is not paid.160 Moreover, 
because ‘proceeds’ fall within the definition of ‘collateral’ in § 9-102(a)(12) UCC, whatever 
is received when they are disposed of is considered to be ‘proceeds’ as well. Hence, in 
Mann’s words: “[T]he proceeds of proceeds are proceeds”. If the debtor sells bikes and deposits 
the purchase price received in his account, that money is ‘proceeds’; if the debtor buys 
new bikes with that money, the new bikes are also ‘proceeds’ (of the old bikes).161 

 
Proceeds are mainly important in the context of financed inventory or accounts. In this 
type of business, proceeds are the most important means for the debtor to repay the 
outstanding credit loan. Proceeds can, however, also be important in the context of 
dispositions that have taken place in violation of the security agreement, such as the sale 
of equipment. In that case, secured parties cannot always assert their interest against the 
acquirer, for example because the collateral cannot be located or the acquirer deserves 
‘good faith purchaser’-protection. In such case, the purchase price will accrue to the 
secured creditors as ‘proceeds’.162 Hence, the concept of proceeds allows the secured 
party to ‘double-dip’: it can chase the assets in the hands of the debtor and take the 

                                            
156 The definition of ‘proceeds’ has gradually changed and expanded: all of these sections were established 
according to the outcome of different cases decided before the last revision and adapted into the current 
version of Art. 9 UCC. White and Summers 2002, § 31-17 and Lectures Secured Transactions Law by Prof. R. 
Mann, Spring 2010 (Columbia University, New York). 
157 Lectures Secured Transactions Law by Prof. R. Mann, spring 2010 (Columbia University, New York). 
158 Official Comment 13a to §9-102(a)(64) UCC. See also White and Summers 2002, § 31-17. Natural 
products such as a cow’s milk are not proceeds, but products; see White & Summers 2002, § 31-17. 
159 Wood, § 7-024. According to LoPucki & Warren subsection (c) is so broad that virtually any property 
linked to the collateral in any way is ‘proceeds’. LoPucki & Warren 2012, p. 166-167. 
160 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York) and 
White and Summers 2002, § 31-17. If the debtor has a claim for 300, sues and manages to recover 100, 
those 100 are the ‘proceeds’. Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia 
University, New York). 
161 In his lectures, Professor Mann gave another clear example of how this works: if a lender lends a 
debtor $ 500 to buy a $ 500 sofa, and the debtor sells it to a customer for $ 1000, the $ 1000 is ‘proceeds’ 
and thus covered by the security interest. Cf. Official Comment 13c to § 9-102 UCC. 
162 Harris & Mooney 2006, p. 202. 
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proceeds the debtor has received upon sale of the goods.163 Despite the fact that the 
secured party can claim both, it can obviously only be satisfied once.164 

 
The secured party has an automatic right to proceeds even when the security agreement is 
silent:165 the only condition is that the proceeds are ‘identifiable’ (§ 9-315(a)(2) UCC). 

Proceeds cease to be identifiable when they are commingled or dissipated. In that case, 
the security interest ceases to attach.166 

 ‘Proceeds’ and ‘after acquired property’ frequently overlap: if a secured party has 
forgotten to describe certain collateral in the security agreement (see supra subsection 
2.1.4), there is a good chance that the collateral is still covered as ‘proceeds’ of the 
collateral that has been described in the security agreement.167 Hence, the right to after-
acquired property finds both its source and the scope of the right in the security 
agreement (i.e. it has to be written down specifically), whereas the right to proceeds finds 
its source168 and the scope of the right169 solely in the statutes of Art. 9 UCC. Aside from 
bankruptcy, it makes no difference whether a creditor obtained a security interest in 
property by means of an after-acquired property clause or through attachment of the 
proceeds; what matters is that at least one of the concepts covers the collateral at stake.170 

Once the debtor has filed for bankruptcy, however, after-acquired property clauses are 
ineffective with regard to collateral the debtor acquires after the petition in bankruptcy (§ 

                                            
163 Picker 2009, p. 283-284. 
164 See Official Comment 2 to § 9-315 UCC. 
165 This follows from § 9-203(f) UCC, in conjunction with § 9-102(a)(12) UCC and § 9-315(a)(2) UCC. § 
9-203(f) UCC: “The attachment of a security interest in collateral gives the secured party the rights to proceeds provided by 
Section 9-315 (…)”; § 9-102(a)(12) UCC: ““Collateral” (…) includes (…) proceeds to which a security interest attaches 
(…)”, and § 9-315(a)(2) UCC: “(…) a security interest attaches to any identifiable proceeds of collateral.” 
Furthermore, the security interest will attach in any ‘supporting obligation’, such as a guarantee (§ 9-203(f) 
UCC). See also § 9-102(a)(78) UCC. 
166 With regard to commingling, the following might be noteworthy. If proceeds are ‘goods’, ‘commingled 
goods’ are ‘goods that are physically united with other goods in such a manner that their identity is lost in 
a product or mass’, see § 9-315(b) and § 9-336 UCC. Several clear-cut examples: wine in a barrel or grain 
in a silo. If the proceeds are not goods, but for example cash, they are identifiable ‘to the extent that the 
secured party identifies the proceeds by a method of tracing, including application of equitable principles, 
that is permitted under law other than this article with respect to commingled property of the type 
involved’, see § 9-315(b) UCC. An example of such an equitable principle is the ‘lowest intermediate 
balance rule’ (‘LIBR’). This rule was developed in case law in order to identify what otherwise would not 
have been identifiable (anymore), for example when ‘cash proceeds’ are commingled in a bank account 
containing non-proceeds. See Harris & Mooney 2006, p. 225. The narrow context of this thesis does not 
allow for further elaboration. 
167 Thus, if a first lender has not described certain collateral in the security agreement whereas a 
subsequent lender did, it is still covered as proceeds of the collateral the first lender did describe in the 
security agreement. To overcome this problem, inter-creditor agreements are often agreed upon. In these 
agreements the various lien positions and the rights and liabilities of each (secured) party and its impact on 
the other secured parties are specified. Since this matter touches upon the subject of perfection (see § 9-
315(c) UCC), it will be discussed in more detail in section 3.  
168 § 9-203(f) UCC. 
169 § 9-102(a)(64) UCC 
170 LoPucki & Warren 2012, p. 183. 
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11 U.S.C. 552(a)).171, 172 Hence, after bankruptcy newly acquired property – such as 
inventory and accounts – will not be covered by the security interest. The secured party 
will, however, continue to have its right to proceeds of existing collateral (§ 11 U.S.C. 
552(b)(1)).173  
 

For this reason, the key question lawyers often tease their brains with is: what conversion 
took place after bankruptcy?174 There have been innumerable judgments rendered on the 
exact difference between ‘proceeds’ and ‘after-acquired property’. What it boils down to is 
the perception that, under U.S. bankruptcy law, a secured party is allowed to ‘trace’ its 
collateral value when this is converted into something else, but is not allowed to improve 
its position at the expense of the bankruptcy estate (i.e. unsecured creditors) by acquiring 
additional value after commencement of the case.175 

This distinction is dictated by the difference in policy that is presumed to 
underlie the different procedures. The (perceived) purpose of Art. 9 UCC is to safeguard 
the position of secured creditors, whereas the purpose of the Bankruptcy Code is to 
preserve some value for other secured and unsecured creditors, and to keeping the 
business alive, which will also be beneficial to those who are (technically speaking) non-
creditors.176  

 
Attachment of the proceeds is only half the battle, thus section 3 will address what steps 
the secured party should take to (continue to) perfect a security interest in proceeds. 
Whether the secured party can chase the collateral in the possession of an acquirer will be 
discussed in section 4. 
 
2.2.3. The secured party’s remedies in case of the debtor’s default 
A third important consequence of attachment of a security interest relates to the remedies 
that can be exercised by the secured lender in case of the debtor’s default.177 First, secured 

                                            
171 Citations to the Bankruptcy Code in this thesis are to Title 11 of the United States Code as in effect on 
December 31, 1998 July 1, 2010. Bankruptcy Code is a synonym for Title 11 of the United States Code (’11 
U.S.C.’), not to be confused with Chapter 11, which is one of the chapters of that Code. 
172 § 11 U.S.C. 552(a): “Except as provided in subsection (b) of this section, property acquired by the estate or by the 
debtor after the commencement of the case is not subject to any lien resulting from any security agreement entered into by the 
debtor before the commencement of the case.”  Cf. LoPucki & Warren 2012, p. 183 and White and Summers 2002, 
§§ 31-17, 32-6. 
173 § 11 U.S.C. 552(b)(1): “(…) if the debtor and an entity entered into a security agreement before the commencement of 
the case and if the security interest created by such agreement extends to property (…) acquired before the commencement of 
the case and to proceeds (…) of such property, then such security interest extends to such proceeds (…) acquired by the estate 
after the commencement of the case to the extent provided by such security agreement (…).” Besides ‘proceeds’, § 11 
U.S.C. 552(b) mentions 4 other categories with regard to which value tracing is allowed: ‘products’, 
‘offspring’, ‘rents’ and ‘profits’. For more information about these concepts, see e.g. LoPucki & Warren 
2012, p. 182-183. See also, White and Summers 2002, § 32-6 and § 32-7. 
174 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
175 LoPucki & Warren 2012, p. 183. 
176 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
177 ‘Default’ is the debtor’s failure to pay the debt when due or failure to otherwise perform under the loan 
agreement. LoPucki & Warren 2012, p. 217. Default typically includes the debtor’s insolvency, 
bankruptcy, breach of a loan covenant, but also the existence of a conflicting lien on the collateral. Harris 
& Mooney 2006, p. 93. What contributes to default and what the circumstances are under which a bank is 
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lenders can make use of self-help remedies, such as repossession of the collateral without 
going to court,178 refusal to make further advances to the debtor under a line of credit or 
acceleration of the loan. 
 

‘Acceleration’ means that the agreed date to payment is brought forward and that 
whatever is outstanding needs to be paid immediately. In principle, acceleration occurs 
whenever the contract says so. Usually, i.e. in individual loan transactions (whether to 
businesses or persons) with a payment schedule (as opposed to a line of credit payable 
on demand) that have not been securitized, the lender proceeds to acceleration if the 
default on the payments becomes serious enough.179 Still, many courts tend to rule that 
a creditor must take ‘affirmative action’ to put the debtor on notice that it intends to 
exercise its right to accelerate, even when the terms of the security agreement do not 
require notice or demand as a prerequisite to accelerating the loan. There is some 
tension here, since many lenders are reluctant to give notice to the debtor because it 
could incite the debtor to file for bankruptcy (unwanted and/or unexpectedly). The 
debtor can ‘cure’ the default by tendering performance of the missed term before the 
creditor accelerates. This means that the debtor can prevent acceleration by tendering 
the arrears due. Sometimes the debtor needs to pay a ‘late-fee’, and normally the lenders 
take that and do not accelerate the whole amount.180 

 

                                                                                                                                        
 
 
 
 
 
 
permitted to ‘call the loan’ fall outside the scope of this thesis, as does the issue of whether a secured party 
waived the default by such conduct. Cf. Official Comment 3 to § 9-601 UCC. 
178 Notwithstanding the suggestion, taking something back exemplified by ‘repossession’ is generally used 
to refer to a lender taking physical control of the collateral when the debtor is in default. Unless otherwise 
agreed upon, a secured party may take possession of the collateral immediately upon default as long as the 
repossession takes place without breach of the peace, § 9-609 sub (b) UCC. This is referred to by the term 
‘self help repossession’. See Picker 2009, p. 26, LoPucki & Warren 2012, p. 43 and White & Summers 
2002, § 34-1, 34-7 and 34-8. Many judgments have been rendered concerning the phrase ‘breach of the 
peace’’; see White & Summers 2002, § 34-8 and the case law mentioned in footnote 4. According to White 
& Summers, the two main factors judges take into account are: whether the debtor has given his consent 
to the entry and whether there was an entry by the creditor upon the debtor’s premises. The disabling of 
equipment is one example explicitly mentioned in subsection (a)(2) that would amount to a breach of the 
peace. If the secured party violates the rule on breach of the peace, the party risks tort liability, including 
punitive damages, criminal penalties and more. This rule cannot be waived, see §9-602(6) UCC. For more 
information and illustrative case law, see White & Summers 2002, § 34-8, footnotes 1, 2 and 3 and Picker 
p. 366-384. See also, LoPucki & Warren 2012, p. 46-48 and Official Comment 3 to § 9-609 UCC. The 
latter source provides that in considering whether a secured party has engaged in a breach of the peace 
courts should hold the secured party responsible for the actions of others taken on the secured party’s 
behalf, including independent contractors engaged by the secured party to take possession of the 
collateral. I will not elaborate further on this matter. 
179 This is different under most European jurisdictions; under English law, for example, a payment default 
is tantamount to committing sacrilege. The lender can and most typically will accelerate at an earlier stage, 
e.g. when there are other types of default such as a breach of a financial covenant. 
180 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
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11 U.S.C. 552(a)).171, 172 Hence, after bankruptcy newly acquired property – such as 
inventory and accounts – will not be covered by the security interest. The secured party 
will, however, continue to have its right to proceeds of existing collateral (§ 11 U.S.C. 
552(b)(1)).173  
 

For this reason, the key question lawyers often tease their brains with is: what conversion 
took place after bankruptcy?174 There have been innumerable judgments rendered on the 
exact difference between ‘proceeds’ and ‘after-acquired property’. What it boils down to is 
the perception that, under U.S. bankruptcy law, a secured party is allowed to ‘trace’ its 
collateral value when this is converted into something else, but is not allowed to improve 
its position at the expense of the bankruptcy estate (i.e. unsecured creditors) by acquiring 
additional value after commencement of the case.175 

This distinction is dictated by the difference in policy that is presumed to 
underlie the different procedures. The (perceived) purpose of Art. 9 UCC is to safeguard 
the position of secured creditors, whereas the purpose of the Bankruptcy Code is to 
preserve some value for other secured and unsecured creditors, and to keeping the 
business alive, which will also be beneficial to those who are (technically speaking) non-
creditors.176  

 
Attachment of the proceeds is only half the battle, thus section 3 will address what steps 
the secured party should take to (continue to) perfect a security interest in proceeds. 
Whether the secured party can chase the collateral in the possession of an acquirer will be 
discussed in section 4. 
 
2.2.3. The secured party’s remedies in case of the debtor’s default 
A third important consequence of attachment of a security interest relates to the remedies 
that can be exercised by the secured lender in case of the debtor’s default.177 First, secured 

                                            
171 Citations to the Bankruptcy Code in this thesis are to Title 11 of the United States Code as in effect on 
December 31, 1998 July 1, 2010. Bankruptcy Code is a synonym for Title 11 of the United States Code (’11 
U.S.C.’), not to be confused with Chapter 11, which is one of the chapters of that Code. 
172 § 11 U.S.C. 552(a): “Except as provided in subsection (b) of this section, property acquired by the estate or by the 
debtor after the commencement of the case is not subject to any lien resulting from any security agreement entered into by the 
debtor before the commencement of the case.”  Cf. LoPucki & Warren 2012, p. 183 and White and Summers 2002, 
§§ 31-17, 32-6. 
173 § 11 U.S.C. 552(b)(1): “(…) if the debtor and an entity entered into a security agreement before the commencement of 
the case and if the security interest created by such agreement extends to property (…) acquired before the commencement of 
the case and to proceeds (…) of such property, then such security interest extends to such proceeds (…) acquired by the estate 
after the commencement of the case to the extent provided by such security agreement (…).” Besides ‘proceeds’, § 11 
U.S.C. 552(b) mentions 4 other categories with regard to which value tracing is allowed: ‘products’, 
‘offspring’, ‘rents’ and ‘profits’. For more information about these concepts, see e.g. LoPucki & Warren 
2012, p. 182-183. See also, White and Summers 2002, § 32-6 and § 32-7. 
174 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
175 LoPucki & Warren 2012, p. 183. 
176 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
177 ‘Default’ is the debtor’s failure to pay the debt when due or failure to otherwise perform under the loan 
agreement. LoPucki & Warren 2012, p. 217. Default typically includes the debtor’s insolvency, 
bankruptcy, breach of a loan covenant, but also the existence of a conflicting lien on the collateral. Harris 
& Mooney 2006, p. 93. What contributes to default and what the circumstances are under which a bank is 
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lenders can make use of self-help remedies, such as repossession of the collateral without 
going to court,178 refusal to make further advances to the debtor under a line of credit or 
acceleration of the loan. 
 

‘Acceleration’ means that the agreed date to payment is brought forward and that 
whatever is outstanding needs to be paid immediately. In principle, acceleration occurs 
whenever the contract says so. Usually, i.e. in individual loan transactions (whether to 
businesses or persons) with a payment schedule (as opposed to a line of credit payable 
on demand) that have not been securitized, the lender proceeds to acceleration if the 
default on the payments becomes serious enough.179 Still, many courts tend to rule that 
a creditor must take ‘affirmative action’ to put the debtor on notice that it intends to 
exercise its right to accelerate, even when the terms of the security agreement do not 
require notice or demand as a prerequisite to accelerating the loan. There is some 
tension here, since many lenders are reluctant to give notice to the debtor because it 
could incite the debtor to file for bankruptcy (unwanted and/or unexpectedly). The 
debtor can ‘cure’ the default by tendering performance of the missed term before the 
creditor accelerates. This means that the debtor can prevent acceleration by tendering 
the arrears due. Sometimes the debtor needs to pay a ‘late-fee’, and normally the lenders 
take that and do not accelerate the whole amount.180 

 

                                                                                                                                        
 
 
 
 
 
 
permitted to ‘call the loan’ fall outside the scope of this thesis, as does the issue of whether a secured party 
waived the default by such conduct. Cf. Official Comment 3 to § 9-601 UCC. 
178 Notwithstanding the suggestion, taking something back exemplified by ‘repossession’ is generally used 
to refer to a lender taking physical control of the collateral when the debtor is in default. Unless otherwise 
agreed upon, a secured party may take possession of the collateral immediately upon default as long as the 
repossession takes place without breach of the peace, § 9-609 sub (b) UCC. This is referred to by the term 
‘self help repossession’. See Picker 2009, p. 26, LoPucki & Warren 2012, p. 43 and White & Summers 
2002, § 34-1, 34-7 and 34-8. Many judgments have been rendered concerning the phrase ‘breach of the 
peace’’; see White & Summers 2002, § 34-8 and the case law mentioned in footnote 4. According to White 
& Summers, the two main factors judges take into account are: whether the debtor has given his consent 
to the entry and whether there was an entry by the creditor upon the debtor’s premises. The disabling of 
equipment is one example explicitly mentioned in subsection (a)(2) that would amount to a breach of the 
peace. If the secured party violates the rule on breach of the peace, the party risks tort liability, including 
punitive damages, criminal penalties and more. This rule cannot be waived, see §9-602(6) UCC. For more 
information and illustrative case law, see White & Summers 2002, § 34-8, footnotes 1, 2 and 3 and Picker 
p. 366-384. See also, LoPucki & Warren 2012, p. 46-48 and Official Comment 3 to § 9-609 UCC. The 
latter source provides that in considering whether a secured party has engaged in a breach of the peace 
courts should hold the secured party responsible for the actions of others taken on the secured party’s 
behalf, including independent contractors engaged by the secured party to take possession of the 
collateral. I will not elaborate further on this matter. 
179 This is different under most European jurisdictions; under English law, for example, a payment default 
is tantamount to committing sacrilege. The lender can and most typically will accelerate at an earlier stage, 
e.g. when there are other types of default such as a breach of a financial covenant. 
180 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
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Alternatively, secured parties can make use of judicial remedies, such as foreclosure and 
replevin,181 which are administered by the courts. If a secured creditor exercises these 
remedies under state law before the debtor goes into default, the creditor acts wrongfully 
and is liable for any damage sustained by the debtor. Moreover, if a secured party fails to 
comply with the rules on default procedures of Part 6 of Article 9 it can lose its rights 
against the debtor.182 In this subsection, only the two most commonly used judicial 
remedies, foreclosure and deed in lieu will be discussed.183 

The purpose of foreclosure is to terminate the debtor’s ‘equitable right of 
redemption’ – i.e. to terminate the debtor’s right to repay the lender the outstanding 
principal loan and interest due. As a result of foreclosure, the lender acquires clear, 
definitive and reliable title to the assets. However, the lender must remit the surplus 
proceeds to the debtor.184 
 

Every borrower has a so-called ‘equitable right of redemption’, i.e. the right to pay off the 
debt. This is often referred to as the debtor’s ‘right to redeem’. This right cannot be taken 
away by any type of contract. It was developed by the English courts of equity with 
respect to real estate.185  

 
If the secured party decides to foreclose, i.e. to sell the property, the secured party can 
choose between ‘judicial foreclosure’ and ‘Art. 9 UCC foreclosure’.186 In a judicial 
foreclosure, the collateral is sold in a public sale whereby strict procedural requirements 
must be observed.187 The court that orders a foreclosure sale has some discretion as to 
certain aspects of the judicial sale, such as the period of advertising and the manner in 
which bidders identify themselves. In practice, the procedures for foreclosure and other 
                                            
181 When the debtor is not willing to give his consent, a secured party can repossess the collateral through 
judicial action. The easiest way to obtain such an order is by filing an ‘action for replevin’. Secured 
creditors entitled to the possession of collateral pursuant to § 9-609 UCC commonly resort to replevin. In 
that case, the writ directs the sheriff to take possession of the property from the debtor and give it to the 
secured party. 
182  See § 9-625 UCC,  § 9-602 UCC. See also White & Summers 2002, § 31-1 and LoPucki & Warren 
2012, p. 217. 
183 For more detailed information on related issues, see LoPucki & Warren 2012, p. 58-77 and 78-92. 
184 See § 9-608(a)(4) UCC for the rules on surplus in an Art. 9 foreclosure. 
185 Harris & Mooney 2006, p. 93. 
186 Strictly speaking there are three options, because there is also the concept of ‘strict foreclosure’. In a 
strict foreclosure the secured creditor accepts the collateral in (full or partial) satisfaction of the debt, 
without repossessing and reselling the collateral (see §§ 9-620 UCC, 9-621, 9-622 UCC). It is a procedure 
by which the secured party acquires the debtor’s interest in the collateral without the need for a sale or 
other disposition under § 9-610 UCC. Cf. Official Comment 2 to § 9-620 UCC. This consent is considered 
to be given by the debtor even if the debtor does not respond to a proposal by the secured creditor. 
LoPucki & Warren 2012, p. 78. Strict foreclosure is fairly unusual; in many legal systems it is not tolerated 
but Comment 2 to § 9-620 UCC states that strict foreclosures should be encouraged and often will 
produce better results than a disposition for all concerned. The conditions are to be found in § 9-620 
UCC. 
187 Since statutes in most states specify the manner in which a foreclosure sale must be held, not many 
mistakes are made in these kinds of judicial foreclosures. See LoPucki & Warren 2012, p. 59 and Lectures 
Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
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judicial sales appear to be inefficient: bids tendered rarely represent the actual market 
value and often generate insufficient proceeds to cover the outstanding loan.188 
Consequently, secured parties seldom choose to foreclose judicially.189 
 

In practice, a judicial sale is often carried out in a two-sale process (‘double sale’), since 
the creditor who brings the foreclosure case typically is the highest bidder at the sale. 
After the secured creditor has bought the collateral at the foreclosure sale himself, it sells 
it to a third party for market value. Judicial foreclosures are considered to be slow and 
tedious, as they normally take between 12-37 months.190 

 
‘Art. 9 UCC foreclosures’ serve essentially the same purposes as judicial sales, but are 
used much more frequently. The most important difference is that there is no need for 
court involvement. Hence, it is the secured creditor, not a public official, who conducts 
the sale.191 The secured creditor determines the value of the collateral, converts that value 
into cash and recovers from the proceeds whatever is owed to it. The sale procedure is 
governed by § 9-610(a) and (b) UCC, which give the creditor broad latitude to determine 
the method and timing of the sale. 
 

Despite this leeway, the secured party has to dispose of192 the collateral in a ‘commercially 
reasonable’ way.193 In fact, every aspect of a disposition of collateral, including the 
method, manner, time, place, and other terms, must be commercially reasonable.194 There 
is frequent litigation about this legal standard, but it would be going too far to elaborate 
on this. In a nutshell, the UCC sale procedure is, to a much greater extent than most 
judicial procedures, aimed at realizing a fair price for the collateral. The manner of sale, its 
timing and location largely depend on the nature of the collateral concerned.195 

 
As an alternative to foreclosure, a secured party may propose to accept the collateral in 
satisfaction of the secured obligation. In 80% of the commercial transactions in which the 
debtor is not able to pay, there is such a so-called ‘deed in lieu’. This is a voluntary 
transfer of the debtor’s ownership to the lender and the debtor’s right to redeem. The 
main reason for the debtor to do this is that the lender releases the debtor from further 

                                            
188 LoPucki & Warren summarize the use of judicial sales as follows: “Threatening to blow the property to bits 
would accomplish as much, and the explosives might be less expensive.” LoPucki & Warren 2012, p. 59 and 75. 
189 LoPucki & Warren 2012, p. 59. 
190 LoPucki & Warren 2012, p. 59 and 74 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 
2010 (Columbia University, New York). 
191 LoPucki & Warren 2012, p. 78 and 79. 
192 ‘Dispose of’ includes to sell, lease, license or otherwise dispose of the collateral. 
193 See § 9-607 (c)(1) and (2) and § 9-610 UCC. 
194 Whether this is commercially reasonable or not has to be determined with the help of the comments to 
§ 9-610 UCC, but more specifically with § 9-627 UCC. According to subsection (b), a secured party may 
dispose of collateral by either public or private proceedings. It is noted in Official Comment 2 that “(…) 
this section encourages private dispositions on the assumption that they frequently will result in higher realization on collateral 
for the benefit of all concerned.” Also White and Summers reduce the content of § 9-627 to a single “price is 
everything”. See White & Summers 2002, § 34-11 and Picker 2009, p. 398. 
195 LoPucki & Warren 2012, p. 79-84. 
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183 For more detailed information on related issues, see LoPucki & Warren 2012, p. 58-77 and 78-92. 
184 See § 9-608(a)(4) UCC for the rules on surplus in an Art. 9 foreclosure. 
185 Harris & Mooney 2006, p. 93. 
186 Strictly speaking there are three options, because there is also the concept of ‘strict foreclosure’. In a 
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188 LoPucki & Warren summarize the use of judicial sales as follows: “Threatening to blow the property to bits 
would accomplish as much, and the explosives might be less expensive.” LoPucki & Warren 2012, p. 59 and 75. 
189 LoPucki & Warren 2012, p. 59. 
190 LoPucki & Warren 2012, p. 59 and 74 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 
2010 (Columbia University, New York). 
191 LoPucki & Warren 2012, p. 78 and 79. 
192 ‘Dispose of’ includes to sell, lease, license or otherwise dispose of the collateral. 
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195 LoPucki & Warren 2012, p. 79-84. 
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pursuit. However, lien creditors and certain junior196 secured parties are entitled to object. 
In that case, the secured party that made the proposal is forced to dispose of the collateral 
(§ 9-620 UCC).197 
 

2.3. Requirements for creating a purchase money security interest (‘PMSI’) 
2.3.1. Introduction to ‘purchase money’- financing 
If a creditor – whether lender or seller – facilitates the acquisition of goods198 or 
software199 by the debtor, the security interest in this collateral is called a ‘purchase money 
security interest’, often abbreviated as ‘PMSI’. A PMSI is somewhat of a stranger in our 
midst, since it is established purely for priority reasons. Section 4 will discuss the most 
important consequence of a PMSI: it has ‘super priority’ over prior conflicting security 
interests, even though these latter interests had already been perfected at an earlier moment 
in time. 
 Since a PMSI is a type of security interest, it shares a few basic characteristics with 
a regular security interest. First of all, it will ‘attach’ if the three requirements discussed in 
subsection 2.1 – i.e. rights in the collateral, value to be given and a security agreement – 
are met. The requirement that the debtor must have ‘rights in the collateral’ is easily 
fulfilled when the PMSI holder is a lender: the debtor is the owner of the property acquired 
from the seller by making use of the funds received from the lender. If the PMSI holder is 
a seller, this becomes complicated: how can a PMSI be created in favor of a seller, if at the 
moment of creation the debtor does not yet hold legal title to the asset? U.S. law is not 
very dogmatic with regard to this issue: the debtor has ‘rights in the collateral’ as soon as 
the debtor bought the property after which a PMSI is considered to be granted to the seller. 
This occurs regardless of what the contract between the seller and the buyer provides (§ 
9-109(a)(1) UCC). 

Moreover, a lender or seller can enforce its PMSI just like they can enforce an 
ordinary security interest.200 Unlike a regular security interest, however, a PMSI can arise 
only in goods and software. Moreover, unlike a regular security interest, it is not possible 
to stipulate a PMSI by means of a contract if the nature of the relationship does not qualify 

                                            
196 In the context of this paragraph, the term ‘junior interest’ refers to parties who have a security interest 
in the collateral that ranks behind the security interests of another secured creditor, for example because it 
was perfected later in time. This term should be sharply distinguished from the common 
terminology  ‘junior debt (or ‘junior creditor’) vs. ‘senior debt (or ‘senior creditor’), which are normally 
used to refer to the phenomenon of contractual subordination by which one creditor subordinates its debt 
(i.e. accepts a lower rank than afforded by statute) for the benefit of one or more other creditors. 
197 Harris & Mooney 2006, p. 93. 
198 I reiterate from subsection 1.3.3 that ‘goods’ refers to movable tangible assets; see § 9-102(a)(44) UCC. 
It includes ‘inventory’, ‘farm products’, ‘consumer goods’ and ‘equipment’. 
199 § 9-102(a)(76) UCC: ““Software” means a computer program and any supporting information provided in connection 
with a transaction relating to the program. The term does not include a computer program that is included in the definition of 
goods.” 
200 See Part 6 Art. 9 UCC. 
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as such. A PMSI is conditioned upon the nature of the finance relationship: the value 
received must enable the debtor to acquire rights in (or the use of) the collateral and, 
second, the value should be in fact so used.201,202 

Since both lenders and suppliers of goods can facilitate the acquisition of goods or 
software, there are two types of ‘purchase-money secured parties’: ‘purchase-money 
sellers’ and ‘purchase-money lenders’.  
 

In a nutshell, in case of a ‘purchase money seller’, the goods sold are the ‘purchase-money 
collateral’; the obligation to pay for the goods is the ‘purchase-money obligation’; and, 
accordingly, the security interest in the goods qualifies as a ‘PMSI’. A ‘purchase-money 
lender’ has a security interest in goods the debtor has bought with ‘value given [by that 
lender, DJYH] to enable the debtor to acquire rights in or the use of the collateral if the 
value is in fact so used’ (§ 9-103(a)(2) UCC). In this case, the goods bought by the debtor 
qualify as the ‘purchase-money collateral’; the obligation to repay the loan used by the 
debtor to acquire the goods qualifies as the ‘purchase-money obligation’.  

 
When seeking to make a purchase money financing, it is important that the creditor 
concerned (i.e. seller or lender) fulfills the conditions provided for in § 9-103 UCC. The 
most important requirement is that the value has to ‘enable’203 the debtor to acquire rights 
in the collateral and that the loan proceeds have to be ‘in fact so used’. This means that § 
9-103 UCC incorporates a strict tracing requirement: if a loan was intended to enable the 
debtor to acquire certain collateral, but was not in fact used to buy that property, the 
security interest in that collateral it is not categorized as a PMSI. Moreover, a security 
interest does not qualify as a PMSI if a debtor acquires property on unsecured credit 
terms and subsequently creates the security interest to secure the purchase price.204 

 
The question whether loan proceeds have been ‘in fact so used’ to acquire certain 
collateral, hence the question whether or not a PMSI has been established, does usually 
not result in a tracing problem when the creditor claiming a PMSI is a seller. Mostly, such 
problems occur only when the creditor claiming a PMSI is a lender. When the loan is paid 
directly to the debtor, usually the proceeds are transferred directly to the debtor’s bank 
account with the result that the proceeds commingle with the money the debtor has 
deposited in its bank account himself. As a result, it is not immediately clear whether the 
debtor used the loan proceeds to buy the collateral. American courts generally allow 

                                            
201 White & Summers 2002, § 33-4(b). 
202 This first step, that of determining the PMSI status, is set forth in the sections (a)(1), (2) and (b) of § 9-
103 UCC, containing three essential definitions of what constitutes a PMSI in goods. Under § 9-103(b)(1) 
UCC, a security interest in goods is a PMSI ‘to the extent that the goods are purchase money collateral 
with respect to that security interest’. § 9-103(a)(1) UCC defines ‘purchase-money collateral’ as goods (or 
software) that secures a ‘purchase-money obligation’ incurred with respect to that collateral. A ‘purchase-
money obligation’, subsequently, is defined as an obligation of an obligor incurred as all or part of the 
price of the collateral or for value given to enable the debtor to acquire rights in or the use of the collateral 
if the value is in fact so used (§9-103(a)(2) UCC). 
203 This value is often called ‘the enabling loan’, see Harris & Mooney 2006, p. 253. 
204 Official Comment 3 to § 9-103 UCC. Cf. Harris & Mooney 2006, p. 253-256. 
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196 In the context of this paragraph, the term ‘junior interest’ refers to parties who have a security interest 
in the collateral that ranks behind the security interests of another secured creditor, for example because it 
was perfected later in time. This term should be sharply distinguished from the common 
terminology  ‘junior debt (or ‘junior creditor’) vs. ‘senior debt (or ‘senior creditor’), which are normally 
used to refer to the phenomenon of contractual subordination by which one creditor subordinates its debt 
(i.e. accepts a lower rank than afforded by statute) for the benefit of one or more other creditors. 
197 Harris & Mooney 2006, p. 93. 
198 I reiterate from subsection 1.3.3 that ‘goods’ refers to movable tangible assets; see § 9-102(a)(44) UCC. 
It includes ‘inventory’, ‘farm products’, ‘consumer goods’ and ‘equipment’. 
199 § 9-102(a)(76) UCC: ““Software” means a computer program and any supporting information provided in connection 
with a transaction relating to the program. The term does not include a computer program that is included in the definition of 
goods.” 
200 See Part 6 Art. 9 UCC. 
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as such. A PMSI is conditioned upon the nature of the finance relationship: the value 
received must enable the debtor to acquire rights in (or the use of) the collateral and, 
second, the value should be in fact so used.201,202 

Since both lenders and suppliers of goods can facilitate the acquisition of goods or 
software, there are two types of ‘purchase-money secured parties’: ‘purchase-money 
sellers’ and ‘purchase-money lenders’.  
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201 White & Summers 2002, § 33-4(b). 
202 This first step, that of determining the PMSI status, is set forth in the sections (a)(1), (2) and (b) of § 9-
103 UCC, containing three essential definitions of what constitutes a PMSI in goods. Under § 9-103(b)(1) 
UCC, a security interest in goods is a PMSI ‘to the extent that the goods are purchase money collateral 
with respect to that security interest’. § 9-103(a)(1) UCC defines ‘purchase-money collateral’ as goods (or 
software) that secures a ‘purchase-money obligation’ incurred with respect to that collateral. A ‘purchase-
money obligation’, subsequently, is defined as an obligation of an obligor incurred as all or part of the 
price of the collateral or for value given to enable the debtor to acquire rights in or the use of the collateral 
if the value is in fact so used (§9-103(a)(2) UCC). 
203 This value is often called ‘the enabling loan’, see Harris & Mooney 2006, p. 253. 
204 Official Comment 3 to § 9-103 UCC. Cf. Harris & Mooney 2006, p. 253-256. 
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banks to use so-called ‘tracing rules’ which help them to meet their burden of proof205 in 
satisfying the ‘tracing’- requirement imposed by § 9-103(a)(2) UCC. These tracing rules 
allow to ‘earmarking’ (part of) the loan proceeds as ‘being paid for the collateral’, as a 
result of which the obligation to repay the loan qualifies as a ‘purchase-money 
obligation’. The most important tracing rule is the so-called lowest intermediate balance 
rule (‘LIBR’), as already briefly discussed in footnote 166. It is beyond the scope of this 
thesis to discuss this rule in more detail.206 The safest way for the purchase money lender to 
meet its burden of proof is to write out a check that is handed to the debtor to the seller’s 
order or to pay the seller directly.207  

 
Where § 9-103 UCC tells us when a certain relationship qualifies as a ‘purchase money’- 
relationship, § 9-324 tells us what procedural requirements must be met for a purchase 
money lender to actually trump prior secured parties.208 Since these rules relate more 
directly to priority, § 9-324 will be discussed in section 4.209  
 
2.3.2. Scope of PMSI: future advances and after-acquired property (cross-collateralization) 
The concepts of future advances and after acquired property (‘cross collateralization’) do 
not sit well with the legal concept of PMSI, since a security interest in goods can be 
qualified as a PMSI only to the extent that the goods secure the enabling loan – hence, not 
other loans – and only to the extent only that that loan secures PMSI financed collateral (§ 9-
103 (b)(1) UCC). 

 
Under Art. 9 (1972) UCC, courts had developed several rules to solve this problem, such 
as the ‘dual status rule’ and the ‘transformation rule’. When courts construed the secured 
obligation in cross collateralization clauses as having a ‘dual status’, the secured obligation 
was understood to consist of two parts: the debt incurred to purchase the collateral as the 
‘PMSI part’ and the extent to which that they secured other loans as the ‘non-PMSI part’. 
Other courts were even stricter by ‘transforming’ what otherwise would be a PMSI into a 
non-PMSI – hence denying PMSI status – whenever the PMSI financed other collateral 
or when the PMSI secured obligation other than the enabling loan.210  
 

The current Art. 9 UCC addresses this issue in § 9-103(b)(2) UCC, which makes clear that 
the use of cross-collateralization clauses that involve inventory, will not harm the purchase 
money status of the PMSI. A ‘transformation’ rule is applied that defines all of the 
security interests involved to be as purchase money: 
 

                                            
205 See § 9-103(g) UCC: “[Burden of proof in non-consumer-goods transaction.] In a transaction other than a consumer-
goods transaction, a secured party claiming a purchase-money security interest has the burden of establishing the extent to 
which the security interest is a purchase-money security interest.” 
206 For more information on the lowest intermediate balance rule, see e.g. Smith 2000.  
207 Picker 2009, p. 237 and Harris & Mooney 2006, p. 253. 
208 Cf. Picker 2009, p. 237 and Harris & Mooney 2006, p. 250. 
209 In that same section, we will see that in some cases a PMSI is perfected without any further act on the 
part of the holder. This applies for example to consumer goods; in such case, the PMSI is so-called 
‘automatically perfected upon attachment’, see §§ 9-309(1) UCC, 9-310(b)(2) UCC. 
210 Harris & Mooney 2006, p. 254-268. 
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“A security interest in goods is a purchase money security interest: (…) (2) If the security interest 
is in inventory that is or was purchase-money collateral, also to the extent that the security interest 
secures a purchase-money obligation incurred with respect to other inventory in which the secured 
party holds or held a purchase money security interest.”  

 
This rule addresses complications that would otherwise arise in the context of allocation 
of payments.211 When (non inventory) non-consumer goods212 are the subject of a PMSI, the 
drafters have chosen a so-called ‘dual status’- rule: the security interest is deemed to be 
partly ‘PMSI’ and partly ‘non-PMSI’.213 As a result, there is a need for a method of 
allocation to determine what part of each debt (purchase money or non purchase money) 
has been discharged by the debtor’s otherwise undifferentiated payments.214 The burden 
of establishing the extent to which the security interest is a PMSI is on the secured party 
claiming the PMSI.215 This thesis will not elaborate further on this subject. 
 
3. Perfection of a security interest in movable assets 
3.1. Introduction 
If a lender is willing to enter into a finance relationship with the debtor and to grant the 
latter a secured loan, it will want to make sure that its security right ranks ahead of all 
others. This means that the lender has to be satisfied that no security rights have been 
established prior to their own (or if they do, that they will rank after its own) and (2) that 
prospective financiers who take a security interest in the asset(s) will rank second or third in 
line. In order for that result to be achieved, the secured creditor has to give public notice 
of its security interest in a specifically prescribed manner. At this point, we come to the 
issue of perfection, which will be discussed in this section. 

In legal literature ‘perfection’ is often described as the step that makes a security 
interest enforceable against third parties, as opposed to ‘attachment’ that makes a security 
interest solely enforceable against the debtor. However true in general terms, one must be 
warned that this is an over-simplification. In a nutshell, an unperfected security interest is 
not effective against perfected secured creditors, lien creditors and the trustee in 
bankruptcy, but does have effect against general unsecured creditors and later-in-time 

                                            
211 See also White & Summers 2002, § 33-4. 
212 For example, this rule would apply to equipment that is not covered by § 9-103(b)(2) UCC.  
213 § 9-103(f) UCC. 
214 Parties can make this allocation by agreement. If they do not, parties have to allocate they payments 
according to § 9-103(e): “(…) (e)(3) in the absence of an agreement to a reasonable method and a timely manifestation of 
the obligor’s intention, [payments are allocated, DJYH] in the following order: (A) to obligations that are not 
secured; (B) if more than one obligation is secured, to obligations secured by purchase-money security interests in the order in 
which those obligations were incurred.” See also White & Summers 2002, § 33-4 on this matter. 
215 § 9-103(g) UCC. 
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211 See also White & Summers 2002, § 33-4. 
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unperfected secured creditors.216 Before explaining these priority rules in more detail in 
section 4, this section will discuss the requirements for perfection.  

 
3.1.1. The basics of perfection 
The basic rule for perfection is set out in § 9-308(a) UCC: a security interest is perfected if 
it has attached and all of the applicable requirements for perfection (to be found § 9-310 
UCC through § 9-316 UCC) have been satisfied. Security interests can be perfected in any 
of four ways: (i) by filing a financing statement, (ii) by taking possession, (iii) by taking 
control and by (iv) compliance with so-called state certificate-of-title legislation covering 
motor vehicles.217  
 

Strictly speaking, there are two more ways to perfect a security interest. First, a security 
interest can become perfected ‘automatically’. ‘Automatic perfection’ essentially means 
that it will be sufficient for the security interest to have attached; no additional formalities 
have to be fulfilled. The subject of automatic perfection will be discussed in section 4. 
Second, some security interests are perfected by compliance with a pre-empting statute, 
regulation, or treaty of the United States. This way of perfection will not be further 
discussed in this thesis. 

 
The key factor to determine which method of perfection should be chosen is the nature of 
the collateral. For some types of collateral, only one of the above-mentioned methods can 
be used; for other types of collateral, different perfection methods are permissible.218 
Since this thesis is concerned with the fate of movable assets, the discussion will be 
restricted to the methods of perfection that count for these types of assets, that is to say: 
(1) taking possession (subsection 3.2.1), (2) ‘certificates of title’ notation (subsection 3.2.2) 
and (3) filing a financing statement (subsection 3.3.). Before proceeding, it is important to 
note that the general rule is that perfection takes place by filing and that a security interest 
is perfected if it has attached and if all of the applicable requirements have been satisfied; 
i.e. both are constitutive. This means that, as a rule, if the applicable requirements for 

                                            
216 Thus, in general, unlike Dutch law (and the law of many other European jurisdictions), U.S. law makes 
a distinction between the effect of a security interest against the debtor (for this to occur, the security interest 
has to be attached) and its effect against (all) third parties (for this to occur, the security interest has to be 
perfected). 
217 This way of perfection will be discussed in subsection 3.2.2 and 3.4.1.9. 
218 In brief, perfection by means of filing is nearly always permissible. Taking possession is possible only 
with regard to several types of movable assets; see infra subsection 3.2.1. Perfection by means of taking 
control is possible only with respect to investment property, deposit accounts, letter-of-credit rights and 
electronic chattel paper. With regard to highly negotiable collateral, such as cash or bearer instruments, 
filing is entirely ineffective or subject to the interests of those who do have possession. This is because 
those who acquire such property in good faith are entitled to infer ownership from possession, see Adler, 
Baird & Jackson 2007, p. 16. Security interests in intangible goods (e.g. general intangibles, (deposit) 
accounts, electronic chattel paper) may not be perfected by possession. For more in-depth information on 
the various methods of perfection in various types of property, see e.g. LoPucki & Warren 2012, p. 332 et 
seq., Sigman 2004, p. 70 and Picker 2009, p. 157. 
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perfection are satisfied before the security interest attaches, perfection of the security 
interest occurs upon attachment.219  

Furthermore, a security interest can be ‘continuously’ perfected if two different 
perfection methods are used, for example if the secured creditor first takes possession of 
an asset and then substitutes that with filing a financing statement. As long as the 
successive stages succeed one another without an intervening gap the security interest is 
continuously perfected. In that case, the date of perfection is when it first became 
perfected (i.e. when the secured party first received possession of the goods).220 
 

3.2. Taking possession and certificate-of-title perfection 
Taking possession and certificate-of-title notation are two important exceptions to the 
general rule that perfection should be effectuated by filing a financing statement (§ 9-
310(a) UCC). These two methods of perfection will be discussed in the next two 
subsections. 
 
3.2.1. Taking possession 
Taking possession is a permissible method for perfection of a security interest in ‘tangible 
negotiable documents’, ‘goods’, ‘instruments’, ‘money’221 and ‘tangible chattel paper’ (§ 9-
313(a) UCC).222 I reiterate that this thesis will focus mainly on inventory and equipment 
(both of which are ‘goods’).223  

Possession is not defined in Art. 9 UCC, but the principles of agency apply to 
determine whether a particular person has possession.224 Perfection occurs no earlier than 
the time the secured party takes possession and continues only when the secured party 
retains possession (§ 9-313(d) UCC). The secured party can also take possession by means 
of an agent. For this to occur, the agent may not also be an agent of the debtor: only 
actual, not constructive or other fictitious possession will suffice.225 Alternatively, a 

                                            
219 See § 9-308(a) UCC and § 9-502(d) UCC. This would be the case when a security interest is perfected 
before value has been given or before the security agreement has been signed. Likewise, if the security 
agreement covers ‘after-acquired’ as well as existing property the security interest would attach and 
become perfected in the new inventory, upon the debtor’s acquisition of ‘rights in the collateral’, i.e. in the 
new inventory. In section 4, we will discuss who will actually ‘win’, if there are several secured parties with 
respect to the same collateral and (only) one of them chooses to perfect the security interest before 
signing the security interest, i.e. before it attached. 
220 See Official Comment 4 to § 9-308 UCC. 
221 With regard to money, perfection is possible only by taking possession (§ 9-312(b)(3) UCC). Infra 
footnote 224. 
222 It is provided for by § 9-310(b)(6): “(…) the filing of a financing statement is not necessary to perfect a security 
interest in collateral in the secured party's possession under § 9-313 UCC.” 
223 See supra footnote 56. 
224 Art. 9 (2001) UCC adopted the general concept of possession as it developed under Art. 9 (1972) UCC  
(see Official Comment 3 to § 9-313 UCC and § 1-103(b) UCC) and these provisions have not been 
amended in the 2010 revision of Art 9 UCC. 
225 A court may determine that a person in possession is so closely connected to or controlled by the 
debtor that the latter has not given up possession. This can be true, even though this person has agreed to 
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become perfected in the new inventory, upon the debtor’s acquisition of ‘rights in the collateral’, i.e. in the 
new inventory. In section 4, we will discuss who will actually ‘win’, if there are several secured parties with 
respect to the same collateral and (only) one of them chooses to perfect the security interest before 
signing the security interest, i.e. before it attached. 
220 See Official Comment 4 to § 9-308 UCC. 
221 With regard to money, perfection is possible only by taking possession (§ 9-312(b)(3) UCC). Infra 
footnote 224. 
222 It is provided for by § 9-310(b)(6): “(…) the filing of a financing statement is not necessary to perfect a security 
interest in collateral in the secured party's possession under § 9-313 UCC.” 
223 See supra footnote 56. 
224 Art. 9 (2001) UCC adopted the general concept of possession as it developed under Art. 9 (1972) UCC  
(see Official Comment 3 to § 9-313 UCC and § 1-103(b) UCC) and these provisions have not been 
amended in the 2010 revision of Art 9 UCC. 
225 A court may determine that a person in possession is so closely connected to or controlled by the 
debtor that the latter has not given up possession. This can be true, even though this person has agreed to 
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secured party can perfect by taking possession, when the goods are in the possession of a 
third party who is not the secured party’s agent (§ 9-313(c) UCC). In that case perfection 
takes place when the person authenticates a record acknowledging that it holds 
possession of the collateral for the secured party’s benefit (§ 9-313(c)(1) UCC).226 Hence, 
a sole notification does not suffice.227 If, for whatever legitimate reason, the collateral 
consisting of goods must be released temporarily to the debtor, there is no immediate 
need to file: § 9-312(f) UCC affords the possibility of 20-day perfection in goods that are 
in the possession of a bailee but not covered by a negotiable document.228 
 

An interesting question is why the drafters of the notice filing system in Art. 9 UCC 
decided to keep the option of taking possession of the collateral instead of adopting the 
requirement of filing for all forms of perfecting security. Surely the purpose of all this was 
to make things as easy and straightforward as possible? According to Professor Mann, the 
premise is the fact that perfection in any system implies that people within the industry 
are charged with an obligation to discover, and as regards tangible goods, possession is 
traditionally considered to be something that people (should) notice. In addition, in most 
cases there is no real doubt about whether people are, or are not, in possession. The 
exceptions are quite rare.229 

 
As taking possession with regard to most of the debtor’s assets is impractical, both for 
lenders and debtors, it is not used often in practice.230 
 

                                                                                                                                        
 
 
 
 
 
 
take possession on behalf of the secured party. Official Comment 3 to § 9-313 UCC. See also Sigman 
2004, p. 71 on this matter. 
226 When this person takes possession of the collateral after having authenticated this record, ‘taking of 
possession’ takes place at the latter of the two moments. i.e. when the debtor takes possession (§ 9-
313(c)(2) UCC). A person who holds possession of the collateral is not required to acknowledge that it 
holds possession for the secured party’s benefit. If it does so nevertheless, it owes no duty whatsoever to 
the secured party and is not required to confirm the acknowledgement to another person. In addition, the 
acknowledgement is effective even if it violates the rights of the debtor. See §§ 9-313(f) and (g)(1) and (2) 
UCC). 
227 This was different before; see Picker 2009, p. 158. 
228 The same holds true for negotiable documents. See Official Comment 9 to § 9-312 UCC and also 
LoPucki & Warren 2012, p. 390. 
229 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
230 For an overview of the reasons a secured party may choose possession instead of, or after, filing a 
financing statement, see Adler, Baird & Jackson 2007, p. 15, Harris & Mooney 2006, p. 191-192 and 
Picker 2009, p. 169. 
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3.2.2. Certificate-of-title systems 
With respect to vehicles (e.g. cars, motor vehicles, trucks, buses), airplanes and waterborne 
vessels (e.g. boats) security interests are perfected through a system of notation on 
‘certificates of title’.231 Certificates of title – sometimes referred to as ‘certificates of 
ownership’ – are pursuant to ‘certificate-of-title legislation’, which is enacted in each state 
(§ 9-311 UCC).232 Compliance with certificate-of-title legislation is treated as the 
equivalent of filing a financing statement.233 An exception is made for vehicles in the 
dealer’s inventory; in that case the usual filing rules apply and perfection takes place by 
filing a financing statement (§ 9-311(d) UCC). 

 

The reason for prescribing a different means of perfection for vehicles and the like lies in 
their very nature and function: security over these types of goods will almost invariably234 
take the form of non-possessory security (the assets remain in possession of the debtor 
because surrendering possession to the lender is considered impractical). Moreover, these 
goods tend to move about, both within and between states. This makes it impractical to 
make them subject to a system of constructive notice through filing in a single state. Notice 
of this type of security interest is therefore considered to be achieved best by identifying 
the security interest on a certificate of title that travels with the collateral.235 

 
Certificates of title are issued236 by a designated central state office, frequently called the 
Department of Motor Vehicles (‘DMV’).237 States use different standards for perfection of 
security interests covered by a certificate of title. Some provide that perfection is 
conditioned upon indication of the security interest on the certificate, while other statutes 

                                            
231 See and § 9-303(b) UCC: “Goods become covered by a certificate of title when a valid application for the certificate of 
title and the applicable fee are delivered to the appropriate authority. Goods cease to be covered by a certificate of title at the 
earlier of the time the certificate of title ceases to be effective under the law of the issuing jurisdiction or the time the goods 
become covered subsequently by a certificate of title issued by another jurisdiction.” and § 9-102(a)(10) UCC: ““Certificate 
of title” means a certificate of title with respect to which a statute provides for the security interest in question to be indicated 
on the certificate as a condition or result of the security interest’s obtaining priority over the rights of a lien creditor with respect 
to the collateral. The term includes another record maintained as an alternative to a certificate of title by the governmental unit 
that issues certificates of title if a statute permits the security interest in question to be indicated on the record as a condition or 
result of the security interest’s obtaining priority over the rights of a lien creditor with respect to the collateral.” For two 
clear examples of the operation of certificate of title systems, see Official Comment 5 to § 9-316 UCC. See 
also Comment 5 to § 9-311 UCC. 
232 Certificate of title legislation varies materially from state to state. Moreover, there are separate certificate 
of title systems for vehicles, boats and planes. LoPucki & Warren 2012, p. 423. 
233 § 9-311 (b) UCC. Cf. Harris & Mooney 2006, p. 119 and 199-123 and LoPucki & Warren 2012, p. 423-
438. 
234 LoPucki & Warren estimate that new car financing alone results in about 12 million notations on 
certificates of title annually, which is about four times the number of initial UCC financing statements 
annually. LoPucki & Warren 2012, p. 423. 
235 Compare Picker 2009, p. 187. 
236 In many States, certificates of title are delivered to the secured party by the Department of Motor Vehicles, 
but many states are in the process of revising their certificate of title-statutes to permit these departments 
to maintain certificates of title electronically. In 2010, § 9-102(a)(10) UCC was revised to make clear that 
such electronic records also qualify as ‘certificate of title’. See Official Comment 11 to § 9-102 UCC. 
237 See e.g. Picker 2009, p. 187 and LoPucki & Warren 2012, p. 423. These offices are physically separate 
form the UCC filing system. LoPucki & Warren 2012, p. 423. 
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secured party can perfect by taking possession, when the goods are in the possession of a 
third party who is not the secured party’s agent (§ 9-313(c) UCC). In that case perfection 
takes place when the person authenticates a record acknowledging that it holds 
possession of the collateral for the secured party’s benefit (§ 9-313(c)(1) UCC).226 Hence, 
a sole notification does not suffice.227 If, for whatever legitimate reason, the collateral 
consisting of goods must be released temporarily to the debtor, there is no immediate 
need to file: § 9-312(f) UCC affords the possibility of 20-day perfection in goods that are 
in the possession of a bailee but not covered by a negotiable document.228 
 

An interesting question is why the drafters of the notice filing system in Art. 9 UCC 
decided to keep the option of taking possession of the collateral instead of adopting the 
requirement of filing for all forms of perfecting security. Surely the purpose of all this was 
to make things as easy and straightforward as possible? According to Professor Mann, the 
premise is the fact that perfection in any system implies that people within the industry 
are charged with an obligation to discover, and as regards tangible goods, possession is 
traditionally considered to be something that people (should) notice. In addition, in most 
cases there is no real doubt about whether people are, or are not, in possession. The 
exceptions are quite rare.229 

 
As taking possession with regard to most of the debtor’s assets is impractical, both for 
lenders and debtors, it is not used often in practice.230 
 

                                                                                                                                        
 
 
 
 
 
 
take possession on behalf of the secured party. Official Comment 3 to § 9-313 UCC. See also Sigman 
2004, p. 71 on this matter. 
226 When this person takes possession of the collateral after having authenticated this record, ‘taking of 
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313(c)(2) UCC). A person who holds possession of the collateral is not required to acknowledge that it 
holds possession for the secured party’s benefit. If it does so nevertheless, it owes no duty whatsoever to 
the secured party and is not required to confirm the acknowledgement to another person. In addition, the 
acknowledgement is effective even if it violates the rights of the debtor. See §§ 9-313(f) and (g)(1) and (2) 
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227 This was different before; see Picker 2009, p. 158. 
228 The same holds true for negotiable documents. See Official Comment 9 to § 9-312 UCC and also 
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229 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
230 For an overview of the reasons a secured party may choose possession instead of, or after, filing a 
financing statement, see Adler, Baird & Jackson 2007, p. 15, Harris & Mooney 2006, p. 191-192 and 
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3.2.2. Certificate-of-title systems 
With respect to vehicles (e.g. cars, motor vehicles, trucks, buses), airplanes and waterborne 
vessels (e.g. boats) security interests are perfected through a system of notation on 
‘certificates of title’.231 Certificates of title – sometimes referred to as ‘certificates of 
ownership’ – are pursuant to ‘certificate-of-title legislation’, which is enacted in each state 
(§ 9-311 UCC).232 Compliance with certificate-of-title legislation is treated as the 
equivalent of filing a financing statement.233 An exception is made for vehicles in the 
dealer’s inventory; in that case the usual filing rules apply and perfection takes place by 
filing a financing statement (§ 9-311(d) UCC). 

 

The reason for prescribing a different means of perfection for vehicles and the like lies in 
their very nature and function: security over these types of goods will almost invariably234 
take the form of non-possessory security (the assets remain in possession of the debtor 
because surrendering possession to the lender is considered impractical). Moreover, these 
goods tend to move about, both within and between states. This makes it impractical to 
make them subject to a system of constructive notice through filing in a single state. Notice 
of this type of security interest is therefore considered to be achieved best by identifying 
the security interest on a certificate of title that travels with the collateral.235 

 
Certificates of title are issued236 by a designated central state office, frequently called the 
Department of Motor Vehicles (‘DMV’).237 States use different standards for perfection of 
security interests covered by a certificate of title. Some provide that perfection is 
conditioned upon indication of the security interest on the certificate, while other statutes 

                                            
231 See and § 9-303(b) UCC: “Goods become covered by a certificate of title when a valid application for the certificate of 
title and the applicable fee are delivered to the appropriate authority. Goods cease to be covered by a certificate of title at the 
earlier of the time the certificate of title ceases to be effective under the law of the issuing jurisdiction or the time the goods 
become covered subsequently by a certificate of title issued by another jurisdiction.” and § 9-102(a)(10) UCC: ““Certificate 
of title” means a certificate of title with respect to which a statute provides for the security interest in question to be indicated 
on the certificate as a condition or result of the security interest’s obtaining priority over the rights of a lien creditor with respect 
to the collateral. The term includes another record maintained as an alternative to a certificate of title by the governmental unit 
that issues certificates of title if a statute permits the security interest in question to be indicated on the record as a condition or 
result of the security interest’s obtaining priority over the rights of a lien creditor with respect to the collateral.” For two 
clear examples of the operation of certificate of title systems, see Official Comment 5 to § 9-316 UCC. See 
also Comment 5 to § 9-311 UCC. 
232 Certificate of title legislation varies materially from state to state. Moreover, there are separate certificate 
of title systems for vehicles, boats and planes. LoPucki & Warren 2012, p. 423. 
233 § 9-311 (b) UCC. Cf. Harris & Mooney 2006, p. 119 and 199-123 and LoPucki & Warren 2012, p. 423-
438. 
234 LoPucki & Warren estimate that new car financing alone results in about 12 million notations on 
certificates of title annually, which is about four times the number of initial UCC financing statements 
annually. LoPucki & Warren 2012, p. 423. 
235 Compare Picker 2009, p. 187. 
236 In many States, certificates of title are delivered to the secured party by the Department of Motor Vehicles, 
but many states are in the process of revising their certificate of title-statutes to permit these departments 
to maintain certificates of title electronically. In 2010, § 9-102(a)(10) UCC was revised to make clear that 
such electronic records also qualify as ‘certificate of title’. See Official Comment 11 to § 9-102 UCC. 
237 See e.g. Picker 2009, p. 187 and LoPucki & Warren 2012, p. 423. These offices are physically separate 
form the UCC filing system. LoPucki & Warren 2012, p. 423. 
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contemplate that perfection is accomplished when the secured party applies for a notation 
by the Department of Motor Vehicles by offering the proper documents and the filing fee – 
i.e. not the moment of the notation itself.238, 239 Along with an identification of the owner, 
a certificate of title will provide other valuable information about the vehicle, such as the 
‘VIN’240, make and model, and other existing liens on the vehicle.241 Despite them being 
perfected by certificate of title legislation, security interests in these vehicles are subject to 
the provisions of Art. 9 UCC e.g. rules on default and priority rules (§ 9-311(c) UCC).242  
 

3.3. Filing a financing statement  
An overwhelming majority of security interests are perfected by filing. According to § 9-
310(a) UCC, filing a financing statement is the general rule for the perfection of security 
interests.243 For the purpose of this study it is sufficient to understand that filing is 
required with regard to movable assets – in Art. 9 UCC terminology ‘goods’ – including 
fixtures244.245 As briefly explained in subsection 1.3.2, Art. 9 UCC adopted a system of 
‘notice filing’. Essentially, notice filing boils down to delivering the message ‘to whom it 
may concern, I have filed before you’, its purpose is to give prospective creditors a 
warning on potential existing security rights (see infra subsection 1.3.2).246 Thus, it is not 
required to file the security agreement; a simple record – a ‘financing statement’ – 

                                            
238 This is analogous to the moment a security interest is perfected by a financing statement, see § 9-516(a) 
UCC, which will be discussed in subsection 3.3.4.1. For more information on the standards used by 
different states for perfection of security interests covered by a certificate of title, see Official Comment 
11 to § 9-102 UCC. 
239 Both ways of perfection qualify as ‘certificate of title’ under Art. 9 UCC, even if the statute of a 
particular state does not explicitly state the connection between the notation and perfection. Official 
Comment 11 to § 9-102 UCC.  
240 The Vehicle Identification Number (‘VIN’) is a unique number that identifies the vehicle. 
241 See e.g. LoPucki & Warren 2012, p. 423-438. 
242 It is beyond the scope of this thesis to elaborate on the details concerning certificate of title legislation. 
For more details, see Picker 2009, p. 187 et seq., Harris & Mooney 2006, p. 119 et seq. and LoPucki & 
Warren 2012, p. 423 et seq. 
243 The Official Comment to § 9-310 UCC even describes it as a ‘central Article 9 principle’. 
244 As we will see in subsection 3.3.3.2, a security interest in fixtures can be perfected by filing a financing 
statement in the Secretary of State’s office, by filing a ‘record of mortgage’ in the real estate records, or 
both.  
245 More specifically, filing a financing statement is necessary for perfection of security interests in chattel 
paper, negotiable documents, investment property and goods. Filing a financing statement is also 
necessary for perfection of agricultural liens, but these fall outside the scope of this thesis. In addition, 
filing is required with regard to other (non-tangible) assets, e.g. accounts, general intangibles and 
instruments. §§ 9-310(a), 9-312(a) and (d) UCC. The exceptions to the requirement to file a financing 
statement are listed in § 9-310(b) UCC). 
246 As Official Comment 2 to § 9-502 UCC puts it: “the notice itself indicates merely that a person may have a 
security interest in the collateral indicated. Further inquiry from the parties concerned will be necessary to disclose the complete 
state of affairs”. Cf. Sigman 1999a, p. 74: “A financing statement is intended merely as a notice that a potential 
competing claimant may exist. Specific information is obtained not from the public record, but from the debtor and other third 
party sources as credit information services.” 
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providing a limited amount of information will do. Subsection 3.3.1 will provide more 
information on what a financing statement should contain. 
 
3.3.1. Documents to be filed: content of the financing statement 
A financing statement247 is sufficient if it identifies the debtor, (a representative of) the 
secured creditor, and the collateral against which the creditor has a claim (§ 9-502(a) 
UCC). It does not have to provide addresses of the debtor nor that of the secured 
party.248 No information concerning the nature or amount of the secured indebtedness 
needs to be provided.249 
 

This is different in case of real estate, where the mortgage is typically recorded in 
extenso.250 

 
In the following subsections the items of information required on the financing statement 
will be analyzed one by one, starting with the requirement of the name of the debtor. 
 

3.3.1.1. The debtor’s name 
The first formal requirement for a sufficient financing statement is that it must state the 
name of the debtor (§ 9-502(a)(1) UCC). The minimum requirements of Art. 9 UCC 
concerning the debtor’s identity are quite strict because the debtor’s name is key to 
discovering prior security interests in the collateral. If a debtor is to be characterized as a 
‘registered organization’251 – ordinarily to include corporations, limited partnerships, 
limited liability companies and statutory trusts – the debtor’s name entered on the 
financing statement must be the name indicated on the ‘public organic record’ of the 
debtor’s ‘jurisdiction of organization’. In a nutshell, the ‘public organic record’ is the 
record that was initially filed with or issued by a State or the United States to form or 
organize an organization (§ 9-102(a)(68) UCC).252 The ‘jurisdiction of organization’ refers 

                                            
247 It reiterate from footnote 34 that a ‘financing statement’ should not be confused with a ‘financial 
statement’, which refers to a document describing e.g. the financial health of a company. 
248 Hence, as we will see in subsection 3.6 et seq., a financing statement without each of both addresses is 
effective if it is accepted by a filing officer (assuming that the financing statement does satisfy the formal 
requirements of § 9-502(a) UCC and that it is authorized by the debtor), see § 9-509(a) UCC.  
249 Cf. Sigman 2004, p. 76-78 on this subject. 
250 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
251 See § 9-102(71) UCC: ““Registered organization” means an organization formed or organized solely under the law of 
a single State or the United States by the filing of a public organic record with, the issuance of a public organic record by, or 
the enactment of legislation by the State or the United States. The term includes a business trust that is formed or organized 
under the law of a single State if a statute of the State governing business trusts requires that the business trust’s organic 
record be filed with the State.” Former Art. 9 (2001) UCC (§ 9-102(70) UCC) defined a ‘registered 
organization’ as: “(…) an organization organized solely under the law of a single State or the United States and as to 
which the State or the United States must maintain a public record showing the organization to have been organized.” 
252 Livingston refers to this concept as the organization’s “birth certificate”. Livingston 2011, p. 181 
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contemplate that perfection is accomplished when the secured party applies for a notation 
by the Department of Motor Vehicles by offering the proper documents and the filing fee – 
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‘VIN’240, make and model, and other existing liens on the vehicle.241 Despite them being 
perfected by certificate of title legislation, security interests in these vehicles are subject to 
the provisions of Art. 9 UCC e.g. rules on default and priority rules (§ 9-311(c) UCC).242  
 

3.3. Filing a financing statement  
An overwhelming majority of security interests are perfected by filing. According to § 9-
310(a) UCC, filing a financing statement is the general rule for the perfection of security 
interests.243 For the purpose of this study it is sufficient to understand that filing is 
required with regard to movable assets – in Art. 9 UCC terminology ‘goods’ – including 
fixtures244.245 As briefly explained in subsection 1.3.2, Art. 9 UCC adopted a system of 
‘notice filing’. Essentially, notice filing boils down to delivering the message ‘to whom it 
may concern, I have filed before you’, its purpose is to give prospective creditors a 
warning on potential existing security rights (see infra subsection 1.3.2).246 Thus, it is not 
required to file the security agreement; a simple record – a ‘financing statement’ – 
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competing claimant may exist. Specific information is obtained not from the public record, but from the debtor and other third 
party sources as credit information services.” 

 195 

providing a limited amount of information will do. Subsection 3.3.1 will provide more 
information on what a financing statement should contain. 
 
3.3.1. Documents to be filed: content of the financing statement 
A financing statement247 is sufficient if it identifies the debtor, (a representative of) the 
secured creditor, and the collateral against which the creditor has a claim (§ 9-502(a) 
UCC). It does not have to provide addresses of the debtor nor that of the secured 
party.248 No information concerning the nature or amount of the secured indebtedness 
needs to be provided.249 
 

This is different in case of real estate, where the mortgage is typically recorded in 
extenso.250 

 
In the following subsections the items of information required on the financing statement 
will be analyzed one by one, starting with the requirement of the name of the debtor. 
 

3.3.1.1. The debtor’s name 
The first formal requirement for a sufficient financing statement is that it must state the 
name of the debtor (§ 9-502(a)(1) UCC). The minimum requirements of Art. 9 UCC 
concerning the debtor’s identity are quite strict because the debtor’s name is key to 
discovering prior security interests in the collateral. If a debtor is to be characterized as a 
‘registered organization’251 – ordinarily to include corporations, limited partnerships, 
limited liability companies and statutory trusts – the debtor’s name entered on the 
financing statement must be the name indicated on the ‘public organic record’ of the 
debtor’s ‘jurisdiction of organization’. In a nutshell, the ‘public organic record’ is the 
record that was initially filed with or issued by a State or the United States to form or 
organize an organization (§ 9-102(a)(68) UCC).252 The ‘jurisdiction of organization’ refers 

                                            
247 It reiterate from footnote 34 that a ‘financing statement’ should not be confused with a ‘financial 
statement’, which refers to a document describing e.g. the financial health of a company. 
248 Hence, as we will see in subsection 3.6 et seq., a financing statement without each of both addresses is 
effective if it is accepted by a filing officer (assuming that the financing statement does satisfy the formal 
requirements of § 9-502(a) UCC and that it is authorized by the debtor), see § 9-509(a) UCC.  
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to the state under whose law the organization is organized (§ 9-503(a) UCC).253 The 
definition of ‘public organic record’ was adopted with the 2010 amendments to clarify 
which records should be used to verify the debtor’s correct name: articles of 
incorporation would qualify as such. 
 

In the United States, most corporations are incorporated254 in the individual states by 
filing the proper documents with the appropriate state agency, which is in most states the 
Secretary of State.255 The documents to be filed – so-called ‘articles of incorporation’, 
‘certificate of incorporation’ or the ‘charter’ – include the name of the corporation.256 All 
statutes require that the name may not resemble too closely the name of any other 
corporation formed or qualified to conduct business in that state, the purpose being that 
each corporation should have a unique name. In addition, the name must show that the 
entity is a corporation, by including e.g. ‘Corp.’, ‘Co.’, ‘Inc.’, or ‘L.L.C.’. Since two 
corporations can have the same name only if incorporated in different states, the 
requirement of an added state functions as a unique identifier as well. The corporation 
can change its name only by filing an amendment with the Secretary of State.257  

When the charter is submitted to the state official of the Secretary of State’s 
office, it will check the records to see whether the name is still available, usually by means 
of a(n) (online) list that proposed new names are checked against. Consequently, a 
corporation only has a single correct ‘official name’, at any given time, which appears 
both in its certificate of incorporation and in the records of the secretary of state. This 
makes it possible for every searcher to discover the precise spelling of a corporate name, 
including punctuation, hyphenation, capitalization and the correct designator (‘Inc.’ 
etc.).258 

It is in line with this, that the instructions that go with the standard UCC financing 
statement259 advise the filer to examine the debtor’s current filed charter documents to 
determine the debtor's correct name, organization type, and jurisdiction of organization. 
The filed charter documents are often readily available to the public on websites of the 
local Secretary of State offices. These websites usually allow free searches in ‘Business 
Registry Databases’ or databases of a similar kind. See for example 
<sos.oregon.gov/Pages/default.aspx> (last visited February 5, 2014) (Secretary of State 
of Oregon) and <www.sos.state.ia.us/Search/corp/ corp_ search. Aspx> (last visited 
February 5, 2014)(Secretary of State of Iowa).260A few states, such as Maine, have online 

                                            
253 § 9-503(a)(1) UCC: “A financing statement sufficiently provides the name of the debtor (…) if the debtor is a registered 
organization (…), only if the financing statement provides the name that is stated to be the registered organization’s name on 
the public organic record most recently filed with or issued or enacted by the registered organization’s jurisdiction of 
organization which purports to state, amend, or restate the registered organization’s name (…)”. On the rationale behind 
this rule, Sigman 2011, p. 483: “The amended rule focuses not only on the public record by which the organization was 
formed or organized, but, taking into account the possibility of a subsequent name change, it also now specifies that the name 
to be provided is that which is “stated to be the [debtor’s] name on the public organic record most recently filed that ‘purports 
to state, amend, or restate the [debtor’s] name.” This new text responds to issues raised by some who observed that it is not 
uncommon to find a corporate charter (or an amendment to a charter) that itself sets forth multiple versions of the name (e.g., 
in a heading, in a provision expressly purporting to state the name, in a signature block, etc.). Likewise, the amended text 
would disregard a different version of the name set forth on a charter amendment that didn’t purport to be changing the name 
but was instead filed to change a provision other than the name.” 
254 A corporation ‘incorporated in’ a certain state is created under the laws of that particular state. 
255 Only very few special types of corporations, such as national banks, are incorporated by the federal 
government. 
256 Choper, Coffee & Gilson 2008, p. 238 and Bainbridge 2009, p. 1. 
257 Bainbridge 2009, p. 1 and LoPucki & Warren 2012, p. 303.  
258 LoPucki & Warren 2012, p. 302. 
259 This is ‘Form UCC 1’, an example of which can be found in subsection 3.3.1.4. 
260 Compare Harris & Mooney 2006, p. 164. 
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filing systems that offer users the possibility of selecting the debtor from a list of names 
rather than attempting to type the debtor’s name correctly. See Chapter 6, for more 
information on how this system operates. 

 
In the case of a ‘non-registered organization’,261 it is sufficient to provide the actual 
individual or organizational name of the debtor on the financing statement (§ 9-
503(a)(5)/(6) UCC). It is not necessary to state the debtor’s trade name – the name by 
which the debtor is commonly known, but which is different from its legal name – on the 
financing statement nor to mention the names of partners, associates, or other persons 
comprising the debtor.262 Failure to indicate the representative capacity of a secured party 
or representative of a secured party does not affect the sufficiency of a financing 
statement either.263 When the organization does not have a name, the financing statement 
should provide the names of the individuals or other entities which comprise the 
organization (§ 9-503(a)(5)/(6)(b) UCC). The financing statement may provide the names 
of more than one debtor (§ 9-503(e) UCC).264 
 

3.3.1.2. The secured party’s name 
The second formal requirement for a sufficient financing statement is that it must state 
the name of the secured party (§ 9-502(a)(2) UCC).265 It is possible to provide the name 
of more than one secured party (§ 9-503(e) UCC). The person whose name is listed as the 
name of the secured party or a representative of the secured party in the initial financing 
statement is the ‘secured party of record’ (§ 9-511(a) UCC).266 
 

Where complex finance structures involve multiple lenders, Art. 9 UCC offers substantial 
flexibility in satisfying § 9-502(a)(2) UCC. For example, providing the name of all secured 
lenders will suffice to create multiple secured parties of record, each of which will have 
the power to exercise their rights as a secured party individually.267 Alternatively, a 
financing statement will be valid if it states the name of a(n) (collateral) agent for the 
secured party(/ies) only, even if the agent is not a secured party himself, and even if the 

                                            
261 A ‘non-registered organization’ is to include entities that are not formed or organized by the filing of a 
record with, or the issuance of a record by, a State or the United States. See Official Comment 11 to § 9-
102(a) UCC. Examples are general partnerships, joint ventures and sole proprietorships. Lectures Secured 
Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
262 § 9-503(b)(1) and (2) UCC. The trade name may be provided, but it is never sufficient to state the 
debtor by the trade name alone (§ 9-503(c) UCC). See Harris & Mooney 2006, p. 165-166 for applicable 
case law on this matter held under Art. 9 (1972) UCC. 
263 § 9-503(d) UCC. 
264 Cf. § 1-106(1) UCC: “In the Uniform Commercial Code, unless the statutory context otherwise requires: (1) words in 
the singular number include the plural, and those in the plural include the singular (…)”. See also Official Comment 4 
to § 9-503(e) UCC. 
265 The requirement that a financing statement should contain the signature of the secured party was 
eliminated by the amendment of Art. 9 UCC in 1972. Official Comment 2 to § 9-509 UCC. 
266 Only the secured party of record has the power to terminate the financing statement’s effectiveness, 
see § 9-509(d)(1) UCC. See also Harris & Mooney 2006, p. 170. 
267 Harris & Mooney 2006, p. 170. 
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to the state under whose law the organization is organized (§ 9-503(a) UCC).253 The 
definition of ‘public organic record’ was adopted with the 2010 amendments to clarify 
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etc.).258 
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financing statement omits the agent’s representative capacity, see § 9-503(d).268 This 
possibility of omission of the agent’s representative capacity is considered convenient in 
case the secured party(/ies) and/or the debtor wish(es) to keep the relationship 
confidential.269 

 
Subsection 3.7 discusses what happens if a debtor’s or secured party’s name is stated 
incorrectly.  
 

3.3.1.3. Indication of the collateral in the financing statement 
Since the security agreement and the financing statement serve different functions, the 
requirements for description of the collateral differ accordingly.270 Whereas the 
description of the collateral in the security agreement serves the purpose of identifying the 
collateral by the secured party in order for him to foreclose if necessary, the purpose of 
the financing statement is to put third parties on notice that the debtor’s property is 
encumbered. It is not expected that the financing statement will disclose what collateral is 
covered by that prior interest; for that, further inquiry will be necessary. Thus, if the 
description of the collateral makes it possible for a prospective creditor to make further 
inquiries, it is sufficient. As a consequence, a mere indication271 of the collateral is 
sufficient for the financing statement (§ 9-502(a)(3) UCC). 
 

Hence, whereas generic language is not sufficient for description of the collateral in the 
security agreement (§ 9-108(c) UCC), it is sufficient for description of the collateral in the 
financing statement. The following description, for example, will suffice: ‘Debtor grants a 
security interest to Secured Party in all of Debtor’s present and future assets, in favor of 
Secured Party’.272 
 The attentive reader probably wonders: if ‘notice’ to make further inquiries is the 
only purpose of the financing statement, why is there any requirement at all to provide a 

                                            
268 See also Official Comment 3and Harris & Mooney 2006, p. 170-171. 
269 See Sigman 2004, p. 78. 
270 Nonetheless, according to LoPucki & Warren, the description of collateral in a financing statement is 
often identical to that in the security agreement. LoPucki & Warren 2012, p. 318. 
271 This differs from previous UCC articles, under which the financing statement had to contain a 
‘description’ rather than an ‘indication’ of the collateral, see § 9-402 (1972) UCC. Cf. Sigman 1999a, p. 76 
on this topic. 
272 More specifically, § 9-504(1) UCC prescribes two ‘safe harbors’ for a sufficient financing statement: 
firstly, it may provide a ‘description’ of the collateral pursuant to § 9-108 UCC. This refers to the 
description requirement of the collateral of the security agreement, i.e. that it has to ‘reasonably identify’ the 
collateral. As already touched upon in section 2, this is the case when the collateral is identified by type or 
by category (§ 9-108(b) UCC). The second safe harbor is when the financing statement states that the 
financing statement covers ‘all assets or all personal property’ (§ 9-504(2) UCC). According to Official 
Comment 2 to § 9-504 UCC, both safe harbors are in accordance with the purpose of conditioning 
perfection on the filing of a financing statement, since both provide notice that a person may have a 
security interest in the collateral claimed. This (‘traditional’) view was expressed in the Grabowski case, see 
In re Grabowski, 227 B.R. 388 (Bankr. S.D. III 2002): “In the case of a financing statement, a creditor my either 
describe its collateral by “type” or “category” as set forth in § 9-108 or may simply indicate its lien on “all assets” of the 
debtor. (…). A financing statement need not specify the property encumbered by a secured party’s lien, but need merely notify 
subsequent creditors that a lien may exist and that further inquiry is necessary “to disclose the complete state of affairs.” See 
also LoPucki & Warren 2012, p. 318 on this subject.  
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description of the collateral in the financing statement?273 Surely, the debtor’s and the 
creditor’s name gives you sufficient information to know where to look for more? 
However much that is true, the financing statement also serves a purpose other than 
giving notice: it limits the prior secured party’s rights with regard to particular property 
vis-à-vis prospective creditors. It is precisely the description of the collateral in the 
financing statement that defines the extent of that priority. If a description refers to a 
piece of equipment with a specific serial number, for example, the secured party is not 
considered to be perfected in a piece of equipment with another serial number.274 
Overbroad descriptions could make second lenders worry about subsequent collateral 
grants to the first (filed) lender, so they complicate the debtor’s financing life ‘going 
forward’, in Picker’s words. Therefore, there seems to be a natural limit to this.275  

 
To allow generic language in the financing statement implies that a financing statement is 
effective to cover after-acquired property of the type indicated, regardless of whether an 
after-acquired property clause is adopted in the security agreement. The secured party’s 
priority relates back to the moment a filing with respect of the original collateral was 
made. This is helpful in ongoing financing arrangements in which collateral must be 
provided on a recurring basis during the term of the financing, for example in the context 
of asset based finance of inventories: there is no need to refile for every new 
transaction.276 But even when a single item of equipment is financed, there is no pressure 
to refile; the key to cover the collateral concerned is whether the indication of collateral in 
the financing statement is sufficient, not whether the transaction under the security 
agreement existed or whether the parties had contemplated the transaction at the time the 
financing statement was authorized to being filed.277 
 

3.3.1.4. Example form 
Art. 9 UCC contains an example form in § 9-521 UCC (‘Form UCC 1’), which is shown 
below. This form consists of one page with a few prescribed headings and fields. Since it 
is designed to be electronic278, it is also possible to download and type the required 
information. Non-uniform forms are permissible as long as additional charges are paid.279 
 
 
   
 
 

                                            
273 Compare Picker 2009, p. 154. 
274 This follows from In re Pickle Logging, Inc., 286 Bankr. 181, 49 U.C.C.2d 971 (M.D. Ga 2002). It stands 
for the proposition that if a financing statement collateral description clearly does not include the 
collateral of interest to the searcher, the searcher need inquire no further. LoPucki & Warren 2012, p. 320.  
275 Picker 2009, p. 154-156. 
276 Cf. supra subsection 1.3.2. Cf. LoPucki & Warren 2012, p. 517. 
277 See Official Comment 2 to Art. 9 (1972) UCC. 
278  Subsection 3.3.4.1 will discuss that almost every filing office accepts electronic forms. 
279 The filing office can refuse to accept a filing on the official form only for the limited reasons set forth 
in § 9-516(b) UCC. See infra subsection 3.6. 
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273 Compare Picker 2009, p. 154. 
274 This follows from In re Pickle Logging, Inc., 286 Bankr. 181, 49 U.C.C.2d 971 (M.D. Ga 2002). It stands 
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B. E-MAIL CONTACT AT FILER (optional)

FILING OFFICE COPY — UCC FINANCING STATEMENT (Form UCC1) (Rev. 04/20/11)

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS

A. NAME & PHONE OF CONTACT AT FILER (optional)

OR

1a. ORGANIZATION'S NAME

POSTAL CODECITY1c.  MAILING ADDRESS

1b. INDIVIDUAL'S SURNAME

STATE COUNTRY

8. OPTIONAL FILER REFERENCE DATA:

A Debtor is a Transmitting UtilityManufactured-Home TransactionPublic-Finance Transaction

6a. Check only if applicable and check only one box:

7. ALTERNATIVE DESIGNATION (if applicable): Seller/Buyer Bailee/BailorConsignee/ConsignorLessee/Lessor

Agricultural Lien Non-UCC Filing

OR 3b. INDIVIDUAL'S SURNAME FIRST PERSONAL NAME

POSTAL CODE3c.  MAILING ADDRESS CITY

ADDITIONAL NAME(S)/INITIAL(S)

STATE

SUFFIX

COUNTRY

3a. ORGANIZATION'S NAME
3. SECURED PARTY'S NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY):  Provide only one Secured Party name (3a or 3b)

4. COLLATERAL:  This financing statement covers the following collateral:

C. SEND ACKNOWLEDGMENT TO:   (Name and Address)

6b. Check only if applicable and check only one box:

Licensee/Licensor

Collateral is5. Check only if applicable and check only one box: held in a Trust (see UCC1Ad, item 17 and Instructions) being administered by a Decedent’s Personal Representative

OR

2a. ORGANIZATION'S NAME

POSTAL CODECITY2c.  MAILING ADDRESS

2b. INDIVIDUAL'S SURNAME

STATE

SUFFIX

COUNTRY

FIRST PERSONAL NAME ADDITIONAL NAME(S)/INITIAL(S) SUFFIX

ADDITIONAL NAME(S)/INITIAL(S)FIRST PERSONAL NAME

1. DEBTOR'S NAME:  Provide only one Debtor name (1a or 1b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor’s name); if any part of the Individual Debtor’s
name will not fit in line 1b, leave all of item 1 blank, check here and provide the Individual Debtor information in item 10 of the Financing Statement Addendum (Form UCC1Ad)

2. DEBTOR'S NAME:  Provide only one Debtor name (2a or 2b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor’s name); if any part of the Individual Debtor’s
name will not fit in line 2b, leave all of item 2 blank, check here and provide the Individual Debtor information in item 10 of the Financing Statement Addendum (Form UCC1Ad)

Example: UCC Financing Statement 1 
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3.3.2. Authority to file  
A financing statement is not effective unless its filing is authorized by the debtor.280 This 
requirement of authorization is quite easy to fulfill, since the debtor does not have to sign 
the financing statement.281 In fact, by signing the security agreement the debtor authorizes 
ipso facto the filing of a financing statement (or an amendment282 thereof) covering the 
collateral described in the security agreement and proceeds thereof, whether or not the 
security agreement expressly covers proceeds.283 Hence, evidence of debtor’s 
authorization does not need to be placed in the public files nor is this authorization 
checked by the filing officer.284  
 

The identity of the person who performs a filing is immaterial; it does not have to be 
placed in the public files either. In practice lenders often do it themselves. It is common 
practice that lenders ask their prospective debtors to sign an authorization to file a 
financing statement, even before both parties have agreed upon the (terms of the) loan.285 
I reiterate from subsection 1.3.2, that the possibility of filing a financing statement at an 
early stage (§ 9-502(d) UCC), i.e. even before the loan has been granted, is a means for 
lenders to ascertain their priority vis-à-vis other lenders. Section 4 will discuss this subject 
in more detail. 
 It is noteworthy that part of the conducted ‘unauthorized filings’, are executed by 
displeased citizens, whether or not organized in groups, to thwart public officials.286 
Hence, these filings are made maliciously, i.e. with the only purpose of preventing 
purported debtors to obtain credit. How Art. 9 UCC responds to these so-called ‘bogus 
filings’ or ‘bogus financing statements’ will be discussed in subsection 3.4.3.2. 

 
A financing statement can also be only partially effective. If, for example, the debtor 
authorizes the filing of a financing statement covering inventory and the lender files a 
financing statement covering other, or more collateral than that, the financing statement 

                                            
280 §§ 9-509(a)(1) UCC, 9-510(a) UCC. 
281 Art. 9 (1972) UCC (§ 9-402 UCC) required the debtor to sign the financing statement. See e.g. Harris & 
Mooney 2006, p. 172 and Sigman 1999a, p. 68-69. 
282 If an amendment adds a debtor, this debtor must also authorize the amendment. Official Comment 3 
to § 9-509(a)(1) UCC. However, if a new debtor will be bound by the security agreement, this 
automatically constitutes the new debtor’s authorization of the filing of a financing statement covering the 
collateral described in the security agreement. Official Comment 4 to § 9-509 UCC. See also Sigman 
1999a, p. 70-71. 
283 See §§ 9-509(b)(1) and (2) UCC and § 9-315(a)(2) UCC. Not only do the filing offices simply lack the 
resources to make such an inquiry, it would not have been possible either without having a severely 
adverse impact on efficiency of the filing and search process. Cf. Official Comment 3 to 9-502 UCC. As 
there is an increase in fraudulent filings, however, some states are adopting statutes that are allowing them 
to reject filing that are clearly fraudulent.  These statutes are all state-based and vary greatly amongst the 
jurisdictions. See infra 2.4.2.2 of Chapter 6. 
284 According to Official Comment 2 to § 9-509 UCC, this is consistent with, and a necessary aspect of, 
eliminating signatures or other evidence of authorization from the system. See also Sigman 2004, p. 77 
and Harris & Mooney 2006, p. 172. 
285 LoPucki & Warren 2012, p. 132 et seq. 
286 Harris & Mooney 2006, p. 173. Harris & Mooney mention the example of an unauthorized financing 
statement filed against the Governor of Hawaii. 
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B. E-MAIL CONTACT AT FILER (optional)

FILING OFFICE COPY — UCC FINANCING STATEMENT (Form UCC1) (Rev. 04/20/11)

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS

A. NAME & PHONE OF CONTACT AT FILER (optional)

OR

1a. ORGANIZATION'S NAME

POSTAL CODECITY1c.  MAILING ADDRESS

1b. INDIVIDUAL'S SURNAME

STATE COUNTRY

8. OPTIONAL FILER REFERENCE DATA:

A Debtor is a Transmitting UtilityManufactured-Home TransactionPublic-Finance Transaction

6a. Check only if applicable and check only one box:

7. ALTERNATIVE DESIGNATION (if applicable): Seller/Buyer Bailee/BailorConsignee/ConsignorLessee/Lessor

Agricultural Lien Non-UCC Filing

OR 3b. INDIVIDUAL'S SURNAME FIRST PERSONAL NAME

POSTAL CODE3c.  MAILING ADDRESS CITY

ADDITIONAL NAME(S)/INITIAL(S)

STATE

SUFFIX

COUNTRY

3a. ORGANIZATION'S NAME
3. SECURED PARTY'S NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY):  Provide only one Secured Party name (3a or 3b)

4. COLLATERAL:  This financing statement covers the following collateral:

C. SEND ACKNOWLEDGMENT TO:   (Name and Address)

6b. Check only if applicable and check only one box:

Licensee/Licensor

Collateral is5. Check only if applicable and check only one box: held in a Trust (see UCC1Ad, item 17 and Instructions) being administered by a Decedent’s Personal Representative

OR

2a. ORGANIZATION'S NAME

POSTAL CODECITY2c.  MAILING ADDRESS

2b. INDIVIDUAL'S SURNAME

STATE

SUFFIX

COUNTRY

FIRST PERSONAL NAME ADDITIONAL NAME(S)/INITIAL(S) SUFFIX

ADDITIONAL NAME(S)/INITIAL(S)FIRST PERSONAL NAME

1. DEBTOR'S NAME:  Provide only one Debtor name (1a or 1b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor’s name); if any part of the Individual Debtor’s
name will not fit in line 1b, leave all of item 1 blank, check here and provide the Individual Debtor information in item 10 of the Financing Statement Addendum (Form UCC1Ad)

2. DEBTOR'S NAME:  Provide only one Debtor name (2a or 2b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor’s name); if any part of the Individual Debtor’s
name will not fit in line 2b, leave all of item 2 blank, check here and provide the Individual Debtor information in item 10 of the Financing Statement Addendum (Form UCC1Ad)

Example: UCC Financing Statement 1 
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3.3.2. Authority to file  
A financing statement is not effective unless its filing is authorized by the debtor.280 This 
requirement of authorization is quite easy to fulfill, since the debtor does not have to sign 
the financing statement.281 In fact, by signing the security agreement the debtor authorizes 
ipso facto the filing of a financing statement (or an amendment282 thereof) covering the 
collateral described in the security agreement and proceeds thereof, whether or not the 
security agreement expressly covers proceeds.283 Hence, evidence of debtor’s 
authorization does not need to be placed in the public files nor is this authorization 
checked by the filing officer.284  
 

The identity of the person who performs a filing is immaterial; it does not have to be 
placed in the public files either. In practice lenders often do it themselves. It is common 
practice that lenders ask their prospective debtors to sign an authorization to file a 
financing statement, even before both parties have agreed upon the (terms of the) loan.285 
I reiterate from subsection 1.3.2, that the possibility of filing a financing statement at an 
early stage (§ 9-502(d) UCC), i.e. even before the loan has been granted, is a means for 
lenders to ascertain their priority vis-à-vis other lenders. Section 4 will discuss this subject 
in more detail. 
 It is noteworthy that part of the conducted ‘unauthorized filings’, are executed by 
displeased citizens, whether or not organized in groups, to thwart public officials.286 
Hence, these filings are made maliciously, i.e. with the only purpose of preventing 
purported debtors to obtain credit. How Art. 9 UCC responds to these so-called ‘bogus 
filings’ or ‘bogus financing statements’ will be discussed in subsection 3.4.3.2. 

 
A financing statement can also be only partially effective. If, for example, the debtor 
authorizes the filing of a financing statement covering inventory and the lender files a 
financing statement covering other, or more collateral than that, the financing statement 

                                            
280 §§ 9-509(a)(1) UCC, 9-510(a) UCC. 
281 Art. 9 (1972) UCC (§ 9-402 UCC) required the debtor to sign the financing statement. See e.g. Harris & 
Mooney 2006, p. 172 and Sigman 1999a, p. 68-69. 
282 If an amendment adds a debtor, this debtor must also authorize the amendment. Official Comment 3 
to § 9-509(a)(1) UCC. However, if a new debtor will be bound by the security agreement, this 
automatically constitutes the new debtor’s authorization of the filing of a financing statement covering the 
collateral described in the security agreement. Official Comment 4 to § 9-509 UCC. See also Sigman 
1999a, p. 70-71. 
283 See §§ 9-509(b)(1) and (2) UCC and § 9-315(a)(2) UCC. Not only do the filing offices simply lack the 
resources to make such an inquiry, it would not have been possible either without having a severely 
adverse impact on efficiency of the filing and search process. Cf. Official Comment 3 to 9-502 UCC. As 
there is an increase in fraudulent filings, however, some states are adopting statutes that are allowing them 
to reject filing that are clearly fraudulent.  These statutes are all state-based and vary greatly amongst the 
jurisdictions. See infra 2.4.2.2 of Chapter 6. 
284 According to Official Comment 2 to § 9-509 UCC, this is consistent with, and a necessary aspect of, 
eliminating signatures or other evidence of authorization from the system. See also Sigman 2004, p. 77 
and Harris & Mooney 2006, p. 172. 
285 LoPucki & Warren 2012, p. 132 et seq. 
286 Harris & Mooney 2006, p. 173. Harris & Mooney mention the example of an unauthorized financing 
statement filed against the Governor of Hawaii. 
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is effective (and thus perfected) only with regard to inventory.287 When a financing 
statement is ineffective when filed, it becomes effective upon the debtor’s post-filing 
authorization or ratification of the filing.288 
 
3.3.3. Where to file 
Throughout the United States there are more than four thousand filing offices, divided 
into central filing offices (‘UCC filing office’ or ‘the Secretary of State’) and local filing 
offices. Each state contains many local filing offices, dedicated to specific types of 
collateral or to specific types of liens, but only one UCC filing office. UCC filing offices 
cover a broad range of collateral security rights on personal property and fixtures.289 
 

Often when scholars refer to the United States’ filing system, they use the term ‘one big 
filing system’, as if there were one single filing system for the entire United States that is 
operated by the federal government. However, Art. 9 UCC adopts a state-based system, 
which requires that filing takes place in a particular state. Initially, Grant Gilmore – the 
main drafter of Art. 9 UCC – lobbied for such a ‘country-level’ filing system, but with no 
success.290 When Gilmore actually proposed the introduction of a filing system in the 
1940’s, he meant that one should be introduced in each state, which is what was done.291 

 
Art. 9 UCC and other statutes guide lenders and other creditors to the single correct filing 
office in which to file.292 Since a notice cannot serve its purpose unless it is found, these 
rules are designed to ensure that both the filer and the searcher make the same 
determinations as to where to file and where to search. This subsection deals with Art. 9 
UCC filing only. 
 

3.3.3.1. Applicable law 
The first step in determining where to file, is to assess which state law governs perfection. 
In case of a non-possessory security interest, the local law293 of the state where the debtor 

                                            
287 See Official Comment 2 to § 9-510 UCC and Sigman 1999a, p. 71, footnote 75. 
288 According to Official Comment 3 to § 9-509 (2010) UCC, this is because the notice value of the 
financing statement is independent of the timing of authorization or ratification. 
289 Chapter 6, subsection 2.3.1.1 will deal with these different types of filing offices in more detail.  
290 According to LoPucki & Warren, the main obstacle was that filing officers were already in place at the 
state level, and both jobs and political power would be shifted. LoPucki & Warren 2012, p. 417. For more 
information on the ‘one big filing system’ philosophy as set forth in the original proposals, see Gilmore 1 
1965, p. 465. 
291 Real estate excepted. LoPucki & Warren 2012, p. 417. 
292 LoPucki & Warren 2012, p. 363. Under Art. 9 (1972) UCC, filers had to figure out whether to file: in 
the Secretary of State Office, in the county where the property was located or in both places, because each 
State allowed to file in three alternative ways. See e.g. LoPucki 1995, p. 620-622. The revision of 2001 was 
partly prompted by the need to reduce the number of potential ‘wrong filing office’ situations at both 
intrastate and interstate level and thus to reduce litigation on this matter. See Official Comment 2 to § 9-
501 UCC. 
293 ‘Local law’ should be understood to mean the substantive law of the relevant state. See e.g. Picker 2009, 
p. 295. 
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is located governs the question whether a security interest is perfected (§ 9-301 UCC).294 
Consequently, the actual first step in determining where to file is therefore where the debtor 
is located. The ‘debtor’s location’ is determined by the type of the entity concerned (§ 9-
307 UCC). A debtor that is a (non-registered) ‘organization’ and has only one ‘place of 
business’295 is considered to be located at that place of business (§ 9-307(b)(2) UCC). If 
the debtor has more than one place of business, it is considered to be located at its ‘chief 
executive office’296 (§ 9-307(b)(3) UCC). If the debtor is a ‘registered organization’297 – e.g. 
a corporation, a limited partnership a limited liability company, or a statutory trust – the 
debtor is located in its state of organization (§ 9-307(e) UCC).298 These methods are 
referred to as ‘debtor-based filing’ (where the headquarters are) vs. ‘incorporation-based 
filing’. 
 

This means that a corporation is incorporated under Illinois law is located in Illinois, even 
if its principal office and all of its business is in California and its chief executive office is 
located in, for example, Chicago.299 

 
With respect to debtors located outside the United States, the law of the foreign country 
governs perfection, only if that law calls for public notice of security interests (§ 9-307(c) 
UCC).300 If not, the debtor files in the District of Columbia.301 Companies organized 

                                            
294 This is different from Art. 9 (1972) UCC, under which one had to file where the property was located. 
The 2001 revision of Art. 9 UCC had the effect of reducing significantly the number of filings since 
financing statements with regard to movable collateral, such as inventory, which has to be filed in one 
single filing office of the debtor’s location—rather than in each of the states in which the collateral was 
located. Official Comment 4 to § 9-301 UCC, Sigman 2004, p. 64 and White & Summers 2002, § 31-16a. 
295 Place of business’ means a place where a debtor conducts its affairs. § 9-307(a) UCC and Official 
Comment 2 to § 9-307 UCC. 
296 Although the UCC does not define ‘chief executive office’, this is the place from which the debtor 
manages the main part of the business operations or other affairs – under case law developed as the ‘nerve 
center’. It is presumed to be the place where persons dealing with the debtor would normally look for 
credit information, thus it is the appropriate place for filing; see Official Comment 2 to § 9-307 UCC, 
LoPucki & Warren 2012, p. 413 and White & Summers 2002, § 31-16b. Official Comment 2 also states 
that it will be relatively easy to determine which of the debtor’s offices is the chief executive office with 
regard to most multistate debtors and that, in the rare case that doubt arises, the secured party should file 
under the law of each possible jurisdiction. 
297 See supra footnote 251 for a definition of ‘registered organization’. 
298 If the debtor is an individual, the debtor is located in the state in which its principal residence is 
located. 
299 White & Summers 2002, § 31-16. In their words: “The messy, practical question about where the CEO goes to 
work and whether that is the chief office will not be relevant.” This was different under the Art. 9 (1972) UCC, see 
e.g. LoPucki 1995. 
300 Hence, § 9-307(c) UCC establishes an ‘equivalence test’: if the laws of the debtor’s jurisdiction are not 
substantially equivalent to the filing system of Art. 9 UCC, as measured by the criteria set forth in § 9-
307(c) UCC, the debtor is deemed to be located in – and thus, may perfect according to the laws of – the 
District of Columbia. In 1995, 6,6% of all filings were against foreign corporations, see LoPucki 1995, p. 
581, footnote 14. 
301 Cf. Official Comment 3 to § 9-307 UCC and Sigman 2004, p. 68. 
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is effective (and thus perfected) only with regard to inventory.287 When a financing 
statement is ineffective when filed, it becomes effective upon the debtor’s post-filing 
authorization or ratification of the filing.288 
 
3.3.3. Where to file 
Throughout the United States there are more than four thousand filing offices, divided 
into central filing offices (‘UCC filing office’ or ‘the Secretary of State’) and local filing 
offices. Each state contains many local filing offices, dedicated to specific types of 
collateral or to specific types of liens, but only one UCC filing office. UCC filing offices 
cover a broad range of collateral security rights on personal property and fixtures.289 
 

Often when scholars refer to the United States’ filing system, they use the term ‘one big 
filing system’, as if there were one single filing system for the entire United States that is 
operated by the federal government. However, Art. 9 UCC adopts a state-based system, 
which requires that filing takes place in a particular state. Initially, Grant Gilmore – the 
main drafter of Art. 9 UCC – lobbied for such a ‘country-level’ filing system, but with no 
success.290 When Gilmore actually proposed the introduction of a filing system in the 
1940’s, he meant that one should be introduced in each state, which is what was done.291 

 
Art. 9 UCC and other statutes guide lenders and other creditors to the single correct filing 
office in which to file.292 Since a notice cannot serve its purpose unless it is found, these 
rules are designed to ensure that both the filer and the searcher make the same 
determinations as to where to file and where to search. This subsection deals with Art. 9 
UCC filing only. 
 

3.3.3.1. Applicable law 
The first step in determining where to file, is to assess which state law governs perfection. 
In case of a non-possessory security interest, the local law293 of the state where the debtor 

                                            
287 See Official Comment 2 to § 9-510 UCC and Sigman 1999a, p. 71, footnote 75. 
288 According to Official Comment 3 to § 9-509 (2010) UCC, this is because the notice value of the 
financing statement is independent of the timing of authorization or ratification. 
289 Chapter 6, subsection 2.3.1.1 will deal with these different types of filing offices in more detail.  
290 According to LoPucki & Warren, the main obstacle was that filing officers were already in place at the 
state level, and both jobs and political power would be shifted. LoPucki & Warren 2012, p. 417. For more 
information on the ‘one big filing system’ philosophy as set forth in the original proposals, see Gilmore 1 
1965, p. 465. 
291 Real estate excepted. LoPucki & Warren 2012, p. 417. 
292 LoPucki & Warren 2012, p. 363. Under Art. 9 (1972) UCC, filers had to figure out whether to file: in 
the Secretary of State Office, in the county where the property was located or in both places, because each 
State allowed to file in three alternative ways. See e.g. LoPucki 1995, p. 620-622. The revision of 2001 was 
partly prompted by the need to reduce the number of potential ‘wrong filing office’ situations at both 
intrastate and interstate level and thus to reduce litigation on this matter. See Official Comment 2 to § 9-
501 UCC. 
293 ‘Local law’ should be understood to mean the substantive law of the relevant state. See e.g. Picker 2009, 
p. 295. 
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is located governs the question whether a security interest is perfected (§ 9-301 UCC).294 
Consequently, the actual first step in determining where to file is therefore where the debtor 
is located. The ‘debtor’s location’ is determined by the type of the entity concerned (§ 9-
307 UCC). A debtor that is a (non-registered) ‘organization’ and has only one ‘place of 
business’295 is considered to be located at that place of business (§ 9-307(b)(2) UCC). If 
the debtor has more than one place of business, it is considered to be located at its ‘chief 
executive office’296 (§ 9-307(b)(3) UCC). If the debtor is a ‘registered organization’297 – e.g. 
a corporation, a limited partnership a limited liability company, or a statutory trust – the 
debtor is located in its state of organization (§ 9-307(e) UCC).298 These methods are 
referred to as ‘debtor-based filing’ (where the headquarters are) vs. ‘incorporation-based 
filing’. 
 

This means that a corporation is incorporated under Illinois law is located in Illinois, even 
if its principal office and all of its business is in California and its chief executive office is 
located in, for example, Chicago.299 

 
With respect to debtors located outside the United States, the law of the foreign country 
governs perfection, only if that law calls for public notice of security interests (§ 9-307(c) 
UCC).300 If not, the debtor files in the District of Columbia.301 Companies organized 

                                            
294 This is different from Art. 9 (1972) UCC, under which one had to file where the property was located. 
The 2001 revision of Art. 9 UCC had the effect of reducing significantly the number of filings since 
financing statements with regard to movable collateral, such as inventory, which has to be filed in one 
single filing office of the debtor’s location—rather than in each of the states in which the collateral was 
located. Official Comment 4 to § 9-301 UCC, Sigman 2004, p. 64 and White & Summers 2002, § 31-16a. 
295 Place of business’ means a place where a debtor conducts its affairs. § 9-307(a) UCC and Official 
Comment 2 to § 9-307 UCC. 
296 Although the UCC does not define ‘chief executive office’, this is the place from which the debtor 
manages the main part of the business operations or other affairs – under case law developed as the ‘nerve 
center’. It is presumed to be the place where persons dealing with the debtor would normally look for 
credit information, thus it is the appropriate place for filing; see Official Comment 2 to § 9-307 UCC, 
LoPucki & Warren 2012, p. 413 and White & Summers 2002, § 31-16b. Official Comment 2 also states 
that it will be relatively easy to determine which of the debtor’s offices is the chief executive office with 
regard to most multistate debtors and that, in the rare case that doubt arises, the secured party should file 
under the law of each possible jurisdiction. 
297 See supra footnote 251 for a definition of ‘registered organization’. 
298 If the debtor is an individual, the debtor is located in the state in which its principal residence is 
located. 
299 White & Summers 2002, § 31-16. In their words: “The messy, practical question about where the CEO goes to 
work and whether that is the chief office will not be relevant.” This was different under the Art. 9 (1972) UCC, see 
e.g. LoPucki 1995. 
300 Hence, § 9-307(c) UCC establishes an ‘equivalence test’: if the laws of the debtor’s jurisdiction are not 
substantially equivalent to the filing system of Art. 9 UCC, as measured by the criteria set forth in § 9-
307(c) UCC, the debtor is deemed to be located in – and thus, may perfect according to the laws of – the 
District of Columbia. In 1995, 6,6% of all filings were against foreign corporations, see LoPucki 1995, p. 
581, footnote 14. 
301 Cf. Official Comment 3 to § 9-307 UCC and Sigman 2004, p. 68. 
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under the law of the United States, i.e. under federal law, are located in the state 
designated by that law.302  
 

In case of a possessory security interest, the local law of the jurisdiction where the collateral 
is located governs perfection, the effect of perfection or non-perfection, and the priority 
(§ 9-301(2) UCC). The same applies to perfection of a security interest in goods by filing 
a fixture filing303 and agricultural liens on farm products: the local law of the jurisdiction 
in which farm products are located governs the perfection, effect of perfection, and 
priority (§§ 9-301(3)(A) and § 9-302 UCC). Under § 9-303(c) UCC, perfection of goods 
covered by a certificate of title is governed by the state under whose certificate of title law 
the goods are covered.  

 
Once the debtor’s location is established by reference to § 9-301 and 9-307 UCC and 
which state’s law governs perfection, the particular state’s version of § 9-501 UCC has be 
examined in order to determine where to file the financing statement.304 
 

3.3.3.2. Filing rules 
Art. 9 UCC leaves it open to each state to designate the filing office where the financing 
statement should be filed, see the square brackets in § 9-501(a) UCC: 
 

“(…) if the law of a particular state governs perfection of a security interest, the office in which to 
file a financing statement to perfect the security interest or agricultural lien is:  
(2) the office of [ ].” 

 
By allowing only for the indication of a governmental agency (e.g., the Secretary of State) 
or a private party that maintains the State’s filing system, Art. 9 UCC dictates central – 
not local – filing.305 Each state version of § 9-501 UCC makes this indication, but each 
state will refer to the (i.e. its own) Secretary of State office. 
 

Hence, ‘central filing’ does not refer to a ‘country level’ filing office (see supra the first 
paragraph of subsection 3.3.3). ‘Central filing’ means that the financing statement should 
be filed at the centralized – hence, the one and only – Secretary of State office of a 
particular state, which is located in the capital city of that state. Hence, in Illinois the 
Secretary of State office is located in Springfield, in Ohio the office is located in 
Columbus, in North Carolina the office is in Raleigh etc. ‘Local filing’, on the other hand, 
refers to a type of office that is not centralized. Such local offices are located in several 
districts/counties and are called the (local) ‘Register of Deeds Office’. Each state, and to some 
degree, the cities, counties and other subdivisions of a state, determine how local filing is 

                                            
302 § 9-307(f) UCC. Here too, if such a designation is absent, filing should take place in the District of 
Columbia. 
303 More details on ‘fixture filings’ will follow down below in this subsection. 
304 Picker 2009, p. 296. 
305 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). See 
also Sigman 1999a, p. 62. 
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organized. As a result, local filing offices differ as to what can be filed and how it is to be 
filed.306 

Local filing is prescribed for financing statements with regard to (i) ‘as-extracted 
collateral’307; (ii) ‘timber to be cut’308; and (iii) financing statements filed as fixture filings 
with respect to goods that are or are to become fixtures. The subject of fixture filings will 
be discussed further down below in this subsection. In addition, Art. 9 UCC provides 
special filing provisions for transmitting utilities (e.g., railroad, electric company).309 

 
Hence, by means of example: it is established that the debtor’s location is the state of 
Wyoming, thus the local law of Wyoming is applicable to the question of where to 
perfect. Since local law (Wyoming’s version of § 9-501 UCC) will refer to its own 
Secretary of State’s office for filing, for perfection to take place, one has to file the 
financing statement in that particular office.310 Since most debtors are ‘registered 
companies’, in most cases, incorporation-based filing is dictated and many filings will take 
place in Delaware.311 Accordingly, the proper place for filing and searching can be 
determined solely from the public record, with no need to be concerned with the location 
of the debtor’s collateral or operations.312 
 

                                            
306 Personal Interview with Professor LoPucki. Local filing is considered to be costly and inefficient. In 
addition, it is considered to create uncertainty. See Official Comment 2 to § 9-501 UCC: ““As Comment 1 
to former Section 9-401 observed: “The principal advantage of state-wide filing is ease of access to the credit information 
which the files exist to provide. Consider for example the national distributor who wishes to have current information about 
the credit standing of the thousands of persons he sells to on credit. The more completely the files are centralized on a state-
wide basis, the easier and cheaper it becomes to procure credit information; the more the files are scattered in local filing units, 
the more burdensome and costly. Local filing increases the net costs of secured transactions also by increasing uncertainty and 
the number of required filings. Any benefit that local filing may have had in the 1950’s is now insubstantial. Accordingly, 
this Article dictates central filing for most situations, while retaining local filing for real-estate-related collateral and special 
filing provisions for transmitting utilities.” 
307 § 9-501(a)(1)(A) UCC. According to § 9-102(a)(6) UCC, ‘as-extracted collateral’ means: “(a) oil, gas, or 
other minerals that are subject to a security interest that: (i) is created by a debtor having an interest in the minerals before 
extraction; and (ii) attaches to the minerals as extracted; or (b) accounts arising out of the sale at the wellhead or minehead of 
oil, gas, or other minerals in which the debtor had an interest before extraction.” According to Sigman, minerals and 
related accounts, see Sigman 1999a. 
308 § 9-501(a)(1)(A) UCC. Once the timber is cut, it falls into the category of ‘goods’ and has to be filed in 
the central filing office of the place where the debtor is located, see § 9-102(a)(44) UCC and § 9-501(a)(2) 
UCC. Cf. Sigman 1999a, p. 62, footnote 13. 
309 §§ 9-501(b) UCC, 9-102(a)(81) UCC and Official Comment 2 to § 9-501 UCC. 
310 Hence, the Secretary of State office of New York will be the office where the filing should take place 
when New York law applies, the Secretary of State office of Nevada will be designated when Nevada law 
applies, etc. The operation of these rules seems to imply that American law makes no distinction between 
the choice of law rules and the question of substantive law as to where to actually file. Most authors seem 
to reason along these lines: because the local law of state X is applicable one has to read § 9-301-307 UCC 
as if it directly tells filers the correct state in which to file a financing statement and searchers where to 
search for such a financing statement. LoPucki & Warren 2009, p. 404 and Sigman 2004, p. 64-65. This 
might be explained by the fact that the phrase ‘governs perfection’ in § 9-301(1) UCC is considered to 
include the question where one should file (‘in order to be perfected’). To European scholars this may 
seem awkward, as it is circular. It would be beyond the scope of this thesis to further elaborate on this 
matter. 
311 This was different in the original proposals; see LoPucki & Warren 2012, p. 412. 
312 LoPucki & Warren 2012, p. 412. 
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under the law of the United States, i.e. under federal law, are located in the state 
designated by that law.302  
 

In case of a possessory security interest, the local law of the jurisdiction where the collateral 
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in which farm products are located governs the perfection, effect of perfection, and 
priority (§§ 9-301(3)(A) and § 9-302 UCC). Under § 9-303(c) UCC, perfection of goods 
covered by a certificate of title is governed by the state under whose certificate of title law 
the goods are covered.  

 
Once the debtor’s location is established by reference to § 9-301 and 9-307 UCC and 
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3.3.3.2. Filing rules 
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statement should be filed, see the square brackets in § 9-501(a) UCC: 
 

“(…) if the law of a particular state governs perfection of a security interest, the office in which to 
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(2) the office of [ ].” 

 
By allowing only for the indication of a governmental agency (e.g., the Secretary of State) 
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302 § 9-307(f) UCC. Here too, if such a designation is absent, filing should take place in the District of 
Columbia. 
303 More details on ‘fixture filings’ will follow down below in this subsection. 
304 Picker 2009, p. 296. 
305 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). See 
also Sigman 1999a, p. 62. 
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organized. As a result, local filing offices differ as to what can be filed and how it is to be 
filed.306 

Local filing is prescribed for financing statements with regard to (i) ‘as-extracted 
collateral’307; (ii) ‘timber to be cut’308; and (iii) financing statements filed as fixture filings 
with respect to goods that are or are to become fixtures. The subject of fixture filings will 
be discussed further down below in this subsection. In addition, Art. 9 UCC provides 
special filing provisions for transmitting utilities (e.g., railroad, electric company).309 

 
Hence, by means of example: it is established that the debtor’s location is the state of 
Wyoming, thus the local law of Wyoming is applicable to the question of where to 
perfect. Since local law (Wyoming’s version of § 9-501 UCC) will refer to its own 
Secretary of State’s office for filing, for perfection to take place, one has to file the 
financing statement in that particular office.310 Since most debtors are ‘registered 
companies’, in most cases, incorporation-based filing is dictated and many filings will take 
place in Delaware.311 Accordingly, the proper place for filing and searching can be 
determined solely from the public record, with no need to be concerned with the location 
of the debtor’s collateral or operations.312 
 

                                            
306 Personal Interview with Professor LoPucki. Local filing is considered to be costly and inefficient. In 
addition, it is considered to create uncertainty. See Official Comment 2 to § 9-501 UCC: ““As Comment 1 
to former Section 9-401 observed: “The principal advantage of state-wide filing is ease of access to the credit information 
which the files exist to provide. Consider for example the national distributor who wishes to have current information about 
the credit standing of the thousands of persons he sells to on credit. The more completely the files are centralized on a state-
wide basis, the easier and cheaper it becomes to procure credit information; the more the files are scattered in local filing units, 
the more burdensome and costly. Local filing increases the net costs of secured transactions also by increasing uncertainty and 
the number of required filings. Any benefit that local filing may have had in the 1950’s is now insubstantial. Accordingly, 
this Article dictates central filing for most situations, while retaining local filing for real-estate-related collateral and special 
filing provisions for transmitting utilities.” 
307 § 9-501(a)(1)(A) UCC. According to § 9-102(a)(6) UCC, ‘as-extracted collateral’ means: “(a) oil, gas, or 
other minerals that are subject to a security interest that: (i) is created by a debtor having an interest in the minerals before 
extraction; and (ii) attaches to the minerals as extracted; or (b) accounts arising out of the sale at the wellhead or minehead of 
oil, gas, or other minerals in which the debtor had an interest before extraction.” According to Sigman, minerals and 
related accounts, see Sigman 1999a. 
308 § 9-501(a)(1)(A) UCC. Once the timber is cut, it falls into the category of ‘goods’ and has to be filed in 
the central filing office of the place where the debtor is located, see § 9-102(a)(44) UCC and § 9-501(a)(2) 
UCC. Cf. Sigman 1999a, p. 62, footnote 13. 
309 §§ 9-501(b) UCC, 9-102(a)(81) UCC and Official Comment 2 to § 9-501 UCC. 
310 Hence, the Secretary of State office of New York will be the office where the filing should take place 
when New York law applies, the Secretary of State office of Nevada will be designated when Nevada law 
applies, etc. The operation of these rules seems to imply that American law makes no distinction between 
the choice of law rules and the question of substantive law as to where to actually file. Most authors seem 
to reason along these lines: because the local law of state X is applicable one has to read § 9-301-307 UCC 
as if it directly tells filers the correct state in which to file a financing statement and searchers where to 
search for such a financing statement. LoPucki & Warren 2009, p. 404 and Sigman 2004, p. 64-65. This 
might be explained by the fact that the phrase ‘governs perfection’ in § 9-301(1) UCC is considered to 
include the question where one should file (‘in order to be perfected’). To European scholars this may 
seem awkward, as it is circular. It would be beyond the scope of this thesis to further elaborate on this 
matter. 
311 This was different in the original proposals; see LoPucki & Warren 2012, p. 412. 
312 LoPucki & Warren 2012, p. 412. 
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Filing rules with regard to ‘fixtures’ 
Subsection 1.1 explained that if a movable asset ‘becomes so related to particular real 
property that an interest in them arises under real property law’, it becomes a ‘fixture’. 
After having selected the appropriate state on the basis of § 9-301(3)(A) UCC – the state 
where the fixture is located – that state’s version of 9-501(a) UCC gives the secured 
lender two ways to perfect security interests in goods that are, or are to become, 
fixtures.313 First, the secured lender may perfect a security interest in the fixture by filing a 
regular financing statement in the Secretary’s of State office as designated by § 9-501(a)(2) 
UCC. This is called a ‘non-fixture filing’.314 Second, the secured lender may perfect a 
security interest in the fixture by filing in the office that is designated for the filing or 
recording of mortgages on the real property to which such collateral relates, i.e. in the 
local real-property mortgage office (§ 9-501(a)(1)(B) UCC), known as ‘fixture filing’.315 
Hence, ‘fixture filings’ – which, by definition, are recorded in the real property records – 
should be distinguished from ‘UCC filings covering fixtures’ filed in the Art. 9 UCC 
index.316 
 
3.3.4. Filing the financing statement at the filing office 
3.3.4.1. Acceptance by the filing officer 
When a financing statement is offered physically317 for filing, the filing officer stamps the 
financing statement – or a copy thereof – with the date, one (or two) unique number(s), 
and notes the date and time of filing. Generally, the offered filing will be provided with a 
‘file number’,318 a unique number that differentiates the filing offered from all other 
filings. In some states, filing officers also assign a ‘Financing Statement Number’ to a 
financing statement. This number refers to the entire record – so the initial financing 
statement and any amendments made thereto.319 

                                            
313 See also Official Comment 4 to § 9-501 UCC. 
314 White & Summers 2002, § 31-13 and § 33-5 and Picker 2009, p. 517-518. 
315 Under § 9-102(a)(40) UCC, a ‘fixture filing’ is the filing of a financing statement covering goods that 
are or are to become fixtures and satisfying the requirements of § 9-502(a) and (b) UCC. 
316 § 9-501(a) and Comments 3 and 4; § 9-102(a)(6), (40), (41), Sigman 1999a, p. 62 and White & Summers 
2002, § 31-13 and § 33-5. When reference is made to the UCC ‘index’ as a noun, this refers to the 
searchable database in which data is stored. 
317 In addition, in many states, filings may be presented by fax. Sigman 2004, p. 59. 
318 According to § 9-519(b) UCC, a file number [assigned after January 1, 2002,] must include a digit that: 
(1) is mathematically derived from or related to the other digits of the file number; and (2) aids the filing 
office in determining whether a number communicated as the file number includes a single-digit or 
transpositional error. According to LoPucki & Warren 2012, p. 297-298, in some local systems the file 
number is called the book and page number. ‘20072500018’ is an example of a file number in Ohio. Katie 
Zvolanek, see infra footnote 358. 
319 Thus, when two subsequent filings have been made (an amendment and a continuation), each receives 
the same Financing Statement Number and a separate file number. An example of a Financing Statement 
Number in Ohio: ‘OH00059722615’. Katie Zvolanek, see infra footnote 358. An example of a Financing 
Statement Number in Texas: ‘120012345678’. Randy Moes, see infra footnote 358. 
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The filing officer returns the original financing statement to the filer, with a receipt. At a 
later time, a copy of the financing statement will be indexed320 as prescribed in § 9-519(a) 
UCC.321 In practice this means that a filing officer enters the data manually into the 
database (i.e. the computer system), scans the paper copies and saves the images into the 
database. The initial financing statement will be indexed according to the name of the 
debtor as well as all filed records relating to the initial financing statement, with the result 
that the relevant files are related to one another (§ 9-519(c)(1) UCC).322 The indexing has 
to be completed within two days of receipt by the officer (§ 9-519(h) UCC).323 The time 
at which the financing statement is offered to the filing office counts as the moment of 
filing (§ 9-516(a) UCC). 

Filing can also take place electronically. Most Secretary of State filing offices list a 
public site that can be accessed through the internet.324 Whereas in 2004 only half of the 
states accepted electronic filings,325 in 2012, 46 out of 51 states accept these filings. 

 
In the U.S. two different methods of electronic filing are available: ‘Web-based’ and 
‘XML-based’. Web-based filing systems target all filers and are implemented differently 
in each jurisdiction.326 XML-based filings are prepared by the filer and transmitted 
electronically: they target large-volume filers like large lenders and service companies.327 
Generally, XML-based filing solutions provided by jurisdictions implement the ‘IACA 
XML standard’ with minor to moderate deviations: this is a document containing 
recommendations to the states as to technical specifications for the processing of 
financing statements.328 

                                            
320 When using the verb ‘index’ I allude to the act of entering the data into the searchable database. 
321 § 9-519(a) UCC prescribes ‘filing office duties’: “For each record filed in a filing office, the filing office shall: (1) 
assign a unique number to the filed record; (2) create a record that bears the number assigned to the filed record and the date 
and time of filing; (3) maintain the filed record for public inspection; and (4) index the filed record in accordance with 
subsections (c), (d), and (e).” 
322 § 9-519(d) prescribes how indexing is done with respect to UCC filings covering fixtures. For more 
information on how financing statements are indexed, see LoPucki & Warren 2012, p. 297. 
323 According to LoPucki & Warren filing offices are traditionally a few weeks behind in indexing new 
filings. In extreme cases, filing offices can be more than four months behind. LoPucki & Warren 2012, p. 
384: “When such delays occur, the filing officers invariably blame their legislatures for not appropriating sufficient funds for 
the filing offices to carry the workload. No one can prove the filing officer wrong and no penalty is imposed for violating this 
article (…).” 
324 An example is Ohio: <www.sos.state.oh.us> (last visited February 5, 2014). 
325 LoPucki & Warren 2012, p. 297 for further references. 
326 The 46 out of 51 mentioned states that accept electronic filing, accept this ‘standard’ way of ‘web-based 
filing’. In fact, these are all states except for Arizona, Florida, Louisiana, Maryland and Tennessee. Katie 
Zvolanek, see infra footnote 358. 
327 The following states allow for XML-based filing: California, Colorado, Delaware, Idaho, Illinois, Iowa, 
Massachusetts, Minnesota, Mississippi, Missouri, New Hampshire, New Mexico, New York, North 
Carolina, Ohio, Pennsylvania, Texas, Virgin Islands, Washington. Katie Zvolanek; see footnote 358. 
328 The ‘IACA XML Technical Specifications For Uniform Commercial Code Revised [1999, DJYH] 
Article 9 (Version 2.4. July 14, 2011)’ can be found on <www.iaca.org/secured-transactions/xml-
technical-specifications/> (last visited February 5, 2014; hereafter ‘IACA XML Standard’. It provides the 
main difference with Web based filing systems (HTML) on p. 7: “The web today is based on HTML, and it is 
an effective tool for creating a “look” and “feel” for a portal. Unfortunately HTML falls short because it is unable to “tag” 
or label an object on one site so another site or system can recognize that same object. Enter eXtensible Mark-up Language, 
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Each jurisdiction uses a different method to handle acknowledgement of electronic 
filings. In most states, an electronic filing simply goes straight into the database without 
human intervention and completes the appropriate data fields.329 If human intervention is 
in place, filing officers ‘assign’ – not stamp – a sequential filing number to the filing, 
electronically return that information to the filer, and generate a PDF containing the 
information in the electronic filing plus the assigned filing number which is put ‘on 
record’ in place of a paper filing.330 In general, those who file electronically fill out a 
financing statement on the website of the filing office – see the example form shown in 
subsection 3.3.1.4 – and charge the filing fee to their credit card.331 Frequent filers, such 
as financing institutions, often establish an account in advance through which electronic 
financing statements are transmitted. The filing fees are charged to the filer’s account 
upon receipt.332  
 

In the state Ohio, for example, the Secretary of State allows customers to have a prepay 
account that they have money deposited into; with each filing this office deducts the 
cost of the filing.  Online users all have accounts and they can either pay by credit card 
or directly through a checking account (ACH payments). The bulk of frequent filers 
have one of the accounts described above.333 

 
Subsection 3.6 addresses the question when and to what extent the filing officers are 
bound to accept financing statements. 
 

3.3.4.2. Filing fees 
§ 9-525 UCC provides rules for all fees for filing and indexing and for responding to 
requests for information. States have the freedom to set the filing fees at their discretion, 
but the Official Comment provides certain incentives with regard to the fee structures 
employed. For example, electronic processing should be cheaper than written records, 
additional fees for multiple debtors should be imposed only with respect to written 
                                                                                                                                        
 
 
 
 
 
 
(XML). XML provides a mechanism to label sets of data so they can be shared between systems. It is the underlying 
standard for systems communication and enables the transfer of data across various media. XML is already being used in 
many systems including cellular phones, web and Windows applications.” 
329 Randy Moes, see infra footnote 358. 
330 Katie Zvolanek; see infra footnote 358. Technical details on the (complicated) process of processing 
financing statements can be found in the IACA XML Standard, p. 14-16. 
331 LoPucki & Warren 2012, p. 297. 
332 Randy Moes, see infra footnote 358 and LoPucki & Warren 2012, p. 296-297 
333 Katie Zvolanek; see infra footnote 358. 
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records, shorter written records should be cheaper than longer written records etc.334 
Generally, filing fees differ per state, ranging from $5 to $48.335 
 

Compared to the filing systems that existed before Art. 9 UCC was adopted (which 
existed for each security device), the current system is considered to be an improvement 
from the viewpoint of both prospective creditors and existing secured creditors. Not only 
the costs of procuring information are reduced – which I will discuss in subsection 3.5.4. 
– but also the costs of filing. Some authors claim that the adoption of electronic filing has 
reduced the transaction costs by 75% and the costs of the actual perfecting by 90%.336 
How financing statements are indexed will be discussed in subsection 3.5.1. 

 

3.4. Filing updates 
3.4.1. Maintaining perfection 
Information concerning financing statements may become incorrect after the filing 
process has been completed: changes may occur in e.g. the name of the debtor, the 
amount and nature of the collateral. How post-filing changes affect the legal sufficiency 
of a financing statement and what can be done to mitigate the consequences will be 
discussed in subsection 2.4 of Chapter 6. 
 
3.4.2. Amendments to a financing statement 
Generally, it is permissible to add or delete collateral covered by, or otherwise amend the 
information provided in, a financing statement by filing an ‘amendment’.337 An 
amendment that adds collateral or a debtor does not need the debtor’s signature when filed, 
but it must be authorized by the debtor to be effective.338 The amendment does not 
extend the period of effectiveness of the financing statement.339 See the following page 
for the example of an amendment form adopted by the statute of Art. 9 UCC (‘Form 
UCC 3’).  

                                            
334 Official Comment 2 to § 9-525 UCC. 
335 See <www.iaca.org/iaca/wp-content/uploads/20120403UCCFilingFees.pdf> (last visited February 5, 
2014). Cf. Sigman 2004, p. 76. LoPucki & Warren 2012, p. 292-293. 
336 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
337 §§ 9-512(a) and 9-509(a) UCC. 
338 §§ 9-509(a), 9-510(a) UCC. § 9-402(4) (1972) UCC did require the debtor’s signature. See Official 
Comment 3 to § 9-512 UCC. 
339 Unless otherwise provided in § 9-515 UCC. See §§ 9-512(b) UCC and 9-515 UCC. 
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(XML). XML provides a mechanism to label sets of data so they can be shared between systems. It is the underlying 
standard for systems communication and enables the transfer of data across various media. XML is already being used in 
many systems including cellular phones, web and Windows applications.” 
329 Randy Moes, see infra footnote 358. 
330 Katie Zvolanek; see infra footnote 358. Technical details on the (complicated) process of processing 
financing statements can be found in the IACA XML Standard, p. 14-16. 
331 LoPucki & Warren 2012, p. 297. 
332 Randy Moes, see infra footnote 358 and LoPucki & Warren 2012, p. 296-297 
333 Katie Zvolanek; see infra footnote 358. 
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records, shorter written records should be cheaper than longer written records etc.334 
Generally, filing fees differ per state, ranging from $5 to $48.335 
 

Compared to the filing systems that existed before Art. 9 UCC was adopted (which 
existed for each security device), the current system is considered to be an improvement 
from the viewpoint of both prospective creditors and existing secured creditors. Not only 
the costs of procuring information are reduced – which I will discuss in subsection 3.5.4. 
– but also the costs of filing. Some authors claim that the adoption of electronic filing has 
reduced the transaction costs by 75% and the costs of the actual perfecting by 90%.336 
How financing statements are indexed will be discussed in subsection 3.5.1. 

 

3.4. Filing updates 
3.4.1. Maintaining perfection 
Information concerning financing statements may become incorrect after the filing 
process has been completed: changes may occur in e.g. the name of the debtor, the 
amount and nature of the collateral. How post-filing changes affect the legal sufficiency 
of a financing statement and what can be done to mitigate the consequences will be 
discussed in subsection 2.4 of Chapter 6. 
 
3.4.2. Amendments to a financing statement 
Generally, it is permissible to add or delete collateral covered by, or otherwise amend the 
information provided in, a financing statement by filing an ‘amendment’.337 An 
amendment that adds collateral or a debtor does not need the debtor’s signature when filed, 
but it must be authorized by the debtor to be effective.338 The amendment does not 
extend the period of effectiveness of the financing statement.339 See the following page 
for the example of an amendment form adopted by the statute of Art. 9 UCC (‘Form 
UCC 3’).  

                                            
334 Official Comment 2 to § 9-525 UCC. 
335 See <www.iaca.org/iaca/wp-content/uploads/20120403UCCFilingFees.pdf> (last visited February 5, 
2014). Cf. Sigman 2004, p. 76. LoPucki & Warren 2012, p. 292-293. 
336 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
337 §§ 9-512(a) and 9-509(a) UCC. 
338 §§ 9-509(a), 9-510(a) UCC. § 9-402(4) (1972) UCC did require the debtor’s signature. See Official 
Comment 3 to § 9-512 UCC. 
339 Unless otherwise provided in § 9-515 UCC. See §§ 9-512(b) UCC and 9-515 UCC. 
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Example – UCC Amendment 

 

 
 

1b. This FINANCING STATEMENT AMENDMENT is to be filed [for record]
(or recorded) in the REAL ESTATE RECORDS
Filer:  attach Amendment Addendum (Form UCC3Ad) and provide Debtor’s name in item 13

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

RESTATE covered collateral ASSIGN collateral

Check one of these three boxes to:

FIRST PERSONAL NAME SUFFIXADDITIONAL NAME(S)/INITIAL(S)OR

A. NAME & PHONE OF CONTACT AT FILER (optional)

1a. INITIAL FINANCING STATEMENT FILE NUMBER

PARTY INFORMATION CHANGE:

ASSIGNMENT (full or partial):  Provide name of Assignee in item 7a or 7b, and address of Assignee in item 7c and name of Assignor in item 9
For partial assignment, complete items 7 and 9 and also indicate affected collateral in item 8

TERMINATION: Effectiveness of the Financing Statement identified above is terminated with respect to the security interest(s) of Secured Party authorizing this Termination
Statement

CONTINUATION:  Effectiveness of the Financing Statement identified above with respect to the security interest(s) of Secured Party authorizing this Continuation Statement is
continued for the additional period provided by applicable law

2.

3.

4.

6b. INDIVIDUAL'S SURNAME

6a. ORGANIZATION'S NAME

DELETE name:  Give record name
to be deleted in item 6a or 6b

6. CURRENT RECORD INFORMATION:  Complete for Party Information Change - provide only one name (6a or 6b)

7. CHANGED OR ADDED INFORMATION:  Complete for Assignment or Party Information Change - provide only one name (7a or 7b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor’s name)

8.

UCC FINANCING STATEMENT AMENDMENT
FOLLOW INSTRUCTIONS

ADD name:  Complete item
7a or 7b, and item 7c

OR FIRST PERSONAL NAME ADDITIONAL NAME(S)/INITIAL(S) SUFFIX

9a. ORGANIZATION'S NAME

9b. INDIVIDUAL'S SURNAME

10. OPTIONAL FILER REFERENCE DATA:

9. NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT:  Provide only one name (9a or 9b) (name of Assignor, if this is an Assignment)
If this is an Amendment authorized by a DEBTOR, check here and provide name of authorizing Debtor

B. E-MAIL CONTACT AT FILER (optional)

C. SEND ACKNOWLEDGMENT TO:   (Name and Address)

CHANGE name and/or address:  Complete
item 6a or 6b; and item 7a or 7b and item 7cDebtor or Secured Party of record

Check one of these two boxes: AND

This Change affects

5.

ADD collateral DELETE collateralCOLLATERAL CHANGE: Also check one of these four boxes:

OR

7a. ORGANIZATION'S NAME

POSTAL CODECITY7c.  MAILING ADDRESS

7b. INDIVIDUAL'S SURNAME

INDIVIDUAL'S FIRST PERSONAL NAME

INDIVIDUAL'S ADDITIONAL NAME(S)/INITIAL(S)

STATE

SUFFIX

COUNTRY

Indicate collateral:

FILING OFFICE COPY — UCC FINANCING STATEMENT AMENDMENT (Form UCC3) (Rev. 04/20/11)
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Although ‘continuation statements’ and ‘termination statements’ – see the next subsection 
for more details – are different types of amendments, Art. 9 UCC contains separate 
sections containing specific rules applicable to these types of amendments. Hence, a 
single amendment can serve multiple purposes: it can accomplish continuation and add a 
debtor or collateral at the same time.340 In making an amendment, two alternative 
techniques may be used: an amendment may identify the information contained in the 
financing statement that is to be changed only, or; alternatively, it may take the form of an 
amended and restated financing statement.341 

An amendment becomes part of the financing statement to which it relates (§ 9-
102(a)(39) UCC) so it must identify, by its file number, the initial financing statement to 
which it relates (§ 9-512(a)(1) UCC). If an amendment adds a debtor, it is effective with 
regard to the added debtor only if the added debtor authorizes the filing (§ 9-509(a) UCC) 
starting from the date of the filing of the amendment, not from the date of the filing of 
the initial financing statement (§ 9-512(d) UCC).342 The same is true if the amendment 
adds collateral; it is effective as to the added collateral only from the date of the filing of 
the amendment (§ 9-512(c) UCC).343 The next subsection will address how a debtor or 
(part of) the collateral is removed from filings in the filing system. 
 
3.4.3. Termination of a financing statement and release 
3.4.3.1. Usual termination 
If a debtor has paid off the secured obligation and there is no commitment left to make 
an advance, the debtor has to be able to ‘clear title’ to the property in order to obtain 
financing from another lender.344 Therefore, the financing statement in the filing system 
should be removed. In most states, it is not possible to literally remove financing 
statements from the files: instead, a ‘termination statement’ should be filed, which is the 
addition of another document stating that the earlier document is no longer effective (§ 9-
102(a)(80)(B) UCC). As the example on the previous page shows, a termination statement 
is no more than an amendment with the ‘Termination’ box indicated.  

Since termination statements – as all amendments – become part of the financing 
statement to which they relate they must identify the initial financing statement by stating 

                                            
340 Official Comment 2 to § 9-512 UCC. 
341 In this case, the amendment would state for example: “the financing statement is amended and restated to read 
as follows: (…)”. See Official Comment 3 to 9-512 UCC. 
342 The same applies to the determination of priority. 
343 An amendment is ineffective to the extent it purports to delete all debtors and fails to provide the 
name of a debtor to be covered by the financing statement, or purports to delete all secured parties of 
record and fails to provide the name of a new secured party of record (§ 9-512(e) UCC). Cf. Official 
Comment 5 to § 9-512 UCC. 
344 In addition, the lender can benefit from having a financing statement removed from the filing system, 
as it will receive fewer bothering inquiries about property in which it no longer has a security interest. See 
LoPucki & Warren 2012, p. 379. 
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Example – UCC Amendment 

 

 
 

1b. This FINANCING STATEMENT AMENDMENT is to be filed [for record]
(or recorded) in the REAL ESTATE RECORDS
Filer:  attach Amendment Addendum (Form UCC3Ad) and provide Debtor’s name in item 13

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

RESTATE covered collateral ASSIGN collateral

Check one of these three boxes to:

FIRST PERSONAL NAME SUFFIXADDITIONAL NAME(S)/INITIAL(S)OR

A. NAME & PHONE OF CONTACT AT FILER (optional)

1a. INITIAL FINANCING STATEMENT FILE NUMBER

PARTY INFORMATION CHANGE:

ASSIGNMENT (full or partial):  Provide name of Assignee in item 7a or 7b, and address of Assignee in item 7c and name of Assignor in item 9
For partial assignment, complete items 7 and 9 and also indicate affected collateral in item 8

TERMINATION: Effectiveness of the Financing Statement identified above is terminated with respect to the security interest(s) of Secured Party authorizing this Termination
Statement

CONTINUATION:  Effectiveness of the Financing Statement identified above with respect to the security interest(s) of Secured Party authorizing this Continuation Statement is
continued for the additional period provided by applicable law

2.

3.

4.

6b. INDIVIDUAL'S SURNAME

6a. ORGANIZATION'S NAME

DELETE name:  Give record name
to be deleted in item 6a or 6b

6. CURRENT RECORD INFORMATION:  Complete for Party Information Change - provide only one name (6a or 6b)

7. CHANGED OR ADDED INFORMATION:  Complete for Assignment or Party Information Change - provide only one name (7a or 7b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor’s name)

8.

UCC FINANCING STATEMENT AMENDMENT
FOLLOW INSTRUCTIONS

ADD name:  Complete item
7a or 7b, and item 7c

OR FIRST PERSONAL NAME ADDITIONAL NAME(S)/INITIAL(S) SUFFIX

9a. ORGANIZATION'S NAME

9b. INDIVIDUAL'S SURNAME

10. OPTIONAL FILER REFERENCE DATA:

9. NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT:  Provide only one name (9a or 9b) (name of Assignor, if this is an Assignment)
If this is an Amendment authorized by a DEBTOR, check here and provide name of authorizing Debtor

B. E-MAIL CONTACT AT FILER (optional)

C. SEND ACKNOWLEDGMENT TO:   (Name and Address)

CHANGE name and/or address:  Complete
item 6a or 6b; and item 7a or 7b and item 7cDebtor or Secured Party of record

Check one of these two boxes: AND

This Change affects

5.

ADD collateral DELETE collateralCOLLATERAL CHANGE: Also check one of these four boxes:

OR

7a. ORGANIZATION'S NAME

POSTAL CODECITY7c.  MAILING ADDRESS

7b. INDIVIDUAL'S SURNAME

INDIVIDUAL'S FIRST PERSONAL NAME

INDIVIDUAL'S ADDITIONAL NAME(S)/INITIAL(S)

STATE

SUFFIX

COUNTRY

Indicate collateral:

FILING OFFICE COPY — UCC FINANCING STATEMENT AMENDMENT (Form UCC3) (Rev. 04/20/11)
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Although ‘continuation statements’ and ‘termination statements’ – see the next subsection 
for more details – are different types of amendments, Art. 9 UCC contains separate 
sections containing specific rules applicable to these types of amendments. Hence, a 
single amendment can serve multiple purposes: it can accomplish continuation and add a 
debtor or collateral at the same time.340 In making an amendment, two alternative 
techniques may be used: an amendment may identify the information contained in the 
financing statement that is to be changed only, or; alternatively, it may take the form of an 
amended and restated financing statement.341 

An amendment becomes part of the financing statement to which it relates (§ 9-
102(a)(39) UCC) so it must identify, by its file number, the initial financing statement to 
which it relates (§ 9-512(a)(1) UCC). If an amendment adds a debtor, it is effective with 
regard to the added debtor only if the added debtor authorizes the filing (§ 9-509(a) UCC) 
starting from the date of the filing of the amendment, not from the date of the filing of 
the initial financing statement (§ 9-512(d) UCC).342 The same is true if the amendment 
adds collateral; it is effective as to the added collateral only from the date of the filing of 
the amendment (§ 9-512(c) UCC).343 The next subsection will address how a debtor or 
(part of) the collateral is removed from filings in the filing system. 
 
3.4.3. Termination of a financing statement and release 
3.4.3.1. Usual termination 
If a debtor has paid off the secured obligation and there is no commitment left to make 
an advance, the debtor has to be able to ‘clear title’ to the property in order to obtain 
financing from another lender.344 Therefore, the financing statement in the filing system 
should be removed. In most states, it is not possible to literally remove financing 
statements from the files: instead, a ‘termination statement’ should be filed, which is the 
addition of another document stating that the earlier document is no longer effective (§ 9-
102(a)(80)(B) UCC). As the example on the previous page shows, a termination statement 
is no more than an amendment with the ‘Termination’ box indicated.  

Since termination statements – as all amendments – become part of the financing 
statement to which they relate they must identify the initial financing statement by stating 

                                            
340 Official Comment 2 to § 9-512 UCC. 
341 In this case, the amendment would state for example: “the financing statement is amended and restated to read 
as follows: (…)”. See Official Comment 3 to 9-512 UCC. 
342 The same applies to the determination of priority. 
343 An amendment is ineffective to the extent it purports to delete all debtors and fails to provide the 
name of a debtor to be covered by the financing statement, or purports to delete all secured parties of 
record and fails to provide the name of a new secured party of record (§ 9-512(e) UCC). Cf. Official 
Comment 5 to § 9-512 UCC. 
344 In addition, the lender can benefit from having a financing statement removed from the filing system, 
as it will receive fewer bothering inquiries about property in which it no longer has a security interest. See 
LoPucki & Warren 2012, p. 379. 
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the same ‘file number’.345 The lender must send this termination statement to the debtor 
or the filing office within 20 days after the debtor has requested this by means of an 
authenticated demand (§ 9-513(c)(1) UCC).346 Hence, a lender cannot make such a 
request. Upon the filing of a termination statement, the financing statement ceases to be 
effective (§ 9-513(d) UCC). 

 
 In a prototypical secured transaction between a debtor and a lender, after signing the 
security agreement, the lender sends a properly filled out financing statement to the 
Secretary of State for filing. At the same time, a lender typically orders a search of both 
the UCC filing system and the local county real estate records in order to determine 
whether a prior security right in the debtor’s property has been established. If the lender 
comes across another financing statement, it will request the first-in-time secured creditor 
on file to inform him about the amount due and, if necessary, to prepare a ‘termination 
statement’. In the usual course of events, the debtor will receive the signed authorization 
to file the termination statement when it can show the first lender a check for the exact 
balance outstanding (including the interest computed up to the day of the closing).347 

 
If the secured party fails to send a termination statement to the filing office or the debtor 
after the former received an authenticated demand, it becomes liable for ‘actual damages’, 
referring to e.g. loss resulting from the debtor’s inability to obtain, or increased costs of, 
alternative financing.348 In addition, it will be fined a (fixed) civil penalty of $500.349 
 

3.4.3.2. Bogus filings 
A financing statement can also be filed without being authorized by the debtor from the 
very outset.350 Such a ‘bogus filing’ – sometimes referred to as a ‘harassment’ or a ‘straw 
man’ filing – is mostly undertaken to harass public figures or to affect their credit 
status.351 A bogus filing has no effect and does not result in perfection (§ 9-510(a) 
UCC).352 Nevertheless, it can be crucial for the (person named as) debtor to have a 
financing statement terminated since it may prevent the debtor from obtaining secured 
                                            
345 § 9-102(a)(80)(A) UCC. 
346 This is different in the case of ‘consumer goods’: in this case § 9-513(a)(1) UCC provides that the 
secured party himself, i.e. without being requested by the debtor, has the duty to file a termination 
statement within one month after the debt has been paid in full. This rule is prompted by the belief that 
many consumers will not realize the importance of clearing the public record. See Official Comment 2 to 
§ 9-513 UCC. 
347 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). Cf. 
LoPucki & Warren 2012, p. 132-134. 
348 § 9-625(b) UCC. In addition, competing creditors (including senior creditors) holding a security interest 
or other type of lien may recover damages. See § 9-625(c) UCC and Official Comment 3 to § 9-625 UCC. 
349 § 9-625(b) UCC and (e)(4) UCC. See also on this subject: Harris & Mooney 2006, p. 95 et seq. and 
LoPucki & Warren 2012, p. 379. 
350 This person is in violation of § 9-509(a)(1) UCC. In addition, it is liable under § 9-265(a) and (e) UCC 
for actual and statutory damages. See also Official Comment 3 to § 9-509 UCC. 
351 See Weise & Cohen in <www.iaca.org/iaca/wp-
content/uploads/Bogus_Filing_Task_Force_Presentation.pdf> (last visited February 5, 2014). 
352 In addition, the filing of a bogus filing results in a $ 500 penalty, see §§ 9-625(e)(3),9-509(a)(1) UCC. 
See also Sigman 1999a, p. 69 on this topic. 
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finance from another lender. For this to be achieved, the debtor can ask the (person 
named as) secured party to provide a termination statement for a financing statement 
whose filing the putative debtor did not authorize.353 If no termination statement is 
forthcoming, the debtor itself may authorize the filing of a termination statement.354 
Alternatively, the (alleged) debtor is entitled to file a so-called ‘information statement’, 
which sets forth the basis for the debtor’s belief that the financing statement was 
inaccurate or wrongfully filed, i.e. the public record should be corrected (§ 9-518 UCC).355 
Since 2010, also a secured party of record with respect to the financing statement that 
believes that such a record has been filed may file an information statement indicating 
that the person that filed the record was not entitled to do so (§ 9-518(c) UCC. 
 

In 2003 the Bogus Filing Task Force was established by the Secured Transactions Section (‘STS’) of the 
International Association of Commercial Administrators (‘IACA’) to combat (the persons who file) bogus 
filings. Since the subject of bogus filings and the solutions to this problem relate more closely to the 
question which problems the U.S. notice filing system brings about – i.e. the subject of Chapter 6 – I 
refer to that chapter for further details. 

The IACA is a professional organization composed of administrators that work for and 
with government filing offices throughout the United States and other countries that have or 
anticipate the development of similar filing systems. The (in the context of this study) most 
important section of the IACA is the ‘STS’; the Secured Transactions Section, which is comprised by 
IACA members who have responsibility for the personal property secured transaction registry 
functions in their jurisdiction. STS’ main concern is the standardization of information requirements 
and the search results in secured transaction registries. Therefore, it played an important role in the 
design of the filing provisions in the revision of Art. 9 UCC.356 
 

3.4.3.3. Release  
It is also possible to release part of the collateral from coverage of a financing statement. 
The secured party can achieve this by amending the financing statement (§ 9-512(a) 
UCC); see heading 8, box ‘describe collateral deleted’ on Form UCC 3. The secured party 
is not obliged to partially release security unless it has undertaken by contract to do so.357 

Here, too, the amendment should identify the initial financing statement to which it 
relates by using the same file number. After the amendment is filed, it becomes part of 
the financing statement (§ 9-102(a)(39) UCC). 
 

                                            
353 If the debtor does not know the address of the named secured party, because there is no relationship 
with this party whatsoever, according to § 1-202(e) UCC the putative secured party is deemed to have 
received a notification if it is delivered to the address shown in the financing statement. Official Comment 
3 to § 9-513 UCC. 
354 See also § 9-509(d)(2) UCC and Official Comment 3 to § 9-513 UCC. 
355 However, the filing of an information statement does not affect the effectiveness of an initial financing 
statement or other filed record; see § 9-518(e) UCC. Moreover, the secured party does not have a duty to 
file a termination statement. Under Art. 9 (1999) UCC this statement was called a ‘correction statement’. 
356 See <www.iaca.org/secured-transactions/> (last visited February 5, 2014). 
357 LoPucki & Warren 2012, p. 382. 
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the same ‘file number’.345 The lender must send this termination statement to the debtor 
or the filing office within 20 days after the debtor has requested this by means of an 
authenticated demand (§ 9-513(c)(1) UCC).346 Hence, a lender cannot make such a 
request. Upon the filing of a termination statement, the financing statement ceases to be 
effective (§ 9-513(d) UCC). 

 
 In a prototypical secured transaction between a debtor and a lender, after signing the 
security agreement, the lender sends a properly filled out financing statement to the 
Secretary of State for filing. At the same time, a lender typically orders a search of both 
the UCC filing system and the local county real estate records in order to determine 
whether a prior security right in the debtor’s property has been established. If the lender 
comes across another financing statement, it will request the first-in-time secured creditor 
on file to inform him about the amount due and, if necessary, to prepare a ‘termination 
statement’. In the usual course of events, the debtor will receive the signed authorization 
to file the termination statement when it can show the first lender a check for the exact 
balance outstanding (including the interest computed up to the day of the closing).347 

 
If the secured party fails to send a termination statement to the filing office or the debtor 
after the former received an authenticated demand, it becomes liable for ‘actual damages’, 
referring to e.g. loss resulting from the debtor’s inability to obtain, or increased costs of, 
alternative financing.348 In addition, it will be fined a (fixed) civil penalty of $500.349 
 

3.4.3.2. Bogus filings 
A financing statement can also be filed without being authorized by the debtor from the 
very outset.350 Such a ‘bogus filing’ – sometimes referred to as a ‘harassment’ or a ‘straw 
man’ filing – is mostly undertaken to harass public figures or to affect their credit 
status.351 A bogus filing has no effect and does not result in perfection (§ 9-510(a) 
UCC).352 Nevertheless, it can be crucial for the (person named as) debtor to have a 
financing statement terminated since it may prevent the debtor from obtaining secured 
                                            
345 § 9-102(a)(80)(A) UCC. 
346 This is different in the case of ‘consumer goods’: in this case § 9-513(a)(1) UCC provides that the 
secured party himself, i.e. without being requested by the debtor, has the duty to file a termination 
statement within one month after the debt has been paid in full. This rule is prompted by the belief that 
many consumers will not realize the importance of clearing the public record. See Official Comment 2 to 
§ 9-513 UCC. 
347 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). Cf. 
LoPucki & Warren 2012, p. 132-134. 
348 § 9-625(b) UCC. In addition, competing creditors (including senior creditors) holding a security interest 
or other type of lien may recover damages. See § 9-625(c) UCC and Official Comment 3 to § 9-625 UCC. 
349 § 9-625(b) UCC and (e)(4) UCC. See also on this subject: Harris & Mooney 2006, p. 95 et seq. and 
LoPucki & Warren 2012, p. 379. 
350 This person is in violation of § 9-509(a)(1) UCC. In addition, it is liable under § 9-265(a) and (e) UCC 
for actual and statutory damages. See also Official Comment 3 to § 9-509 UCC. 
351 See Weise & Cohen in <www.iaca.org/iaca/wp-
content/uploads/Bogus_Filing_Task_Force_Presentation.pdf> (last visited February 5, 2014). 
352 In addition, the filing of a bogus filing results in a $ 500 penalty, see §§ 9-625(e)(3),9-509(a)(1) UCC. 
See also Sigman 1999a, p. 69 on this topic. 

 213 

finance from another lender. For this to be achieved, the debtor can ask the (person 
named as) secured party to provide a termination statement for a financing statement 
whose filing the putative debtor did not authorize.353 If no termination statement is 
forthcoming, the debtor itself may authorize the filing of a termination statement.354 
Alternatively, the (alleged) debtor is entitled to file a so-called ‘information statement’, 
which sets forth the basis for the debtor’s belief that the financing statement was 
inaccurate or wrongfully filed, i.e. the public record should be corrected (§ 9-518 UCC).355 
Since 2010, also a secured party of record with respect to the financing statement that 
believes that such a record has been filed may file an information statement indicating 
that the person that filed the record was not entitled to do so (§ 9-518(c) UCC. 
 

In 2003 the Bogus Filing Task Force was established by the Secured Transactions Section (‘STS’) of the 
International Association of Commercial Administrators (‘IACA’) to combat (the persons who file) bogus 
filings. Since the subject of bogus filings and the solutions to this problem relate more closely to the 
question which problems the U.S. notice filing system brings about – i.e. the subject of Chapter 6 – I 
refer to that chapter for further details. 

The IACA is a professional organization composed of administrators that work for and 
with government filing offices throughout the United States and other countries that have or 
anticipate the development of similar filing systems. The (in the context of this study) most 
important section of the IACA is the ‘STS’; the Secured Transactions Section, which is comprised by 
IACA members who have responsibility for the personal property secured transaction registry 
functions in their jurisdiction. STS’ main concern is the standardization of information requirements 
and the search results in secured transaction registries. Therefore, it played an important role in the 
design of the filing provisions in the revision of Art. 9 UCC.356 
 

3.4.3.3. Release  
It is also possible to release part of the collateral from coverage of a financing statement. 
The secured party can achieve this by amending the financing statement (§ 9-512(a) 
UCC); see heading 8, box ‘describe collateral deleted’ on Form UCC 3. The secured party 
is not obliged to partially release security unless it has undertaken by contract to do so.357 

Here, too, the amendment should identify the initial financing statement to which it 
relates by using the same file number. After the amendment is filed, it becomes part of 
the financing statement (§ 9-102(a)(39) UCC). 
 

                                            
353 If the debtor does not know the address of the named secured party, because there is no relationship 
with this party whatsoever, according to § 1-202(e) UCC the putative secured party is deemed to have 
received a notification if it is delivered to the address shown in the financing statement. Official Comment 
3 to § 9-513 UCC. 
354 See also § 9-509(d)(2) UCC and Official Comment 3 to § 9-513 UCC. 
355 However, the filing of an information statement does not affect the effectiveness of an initial financing 
statement or other filed record; see § 9-518(e) UCC. Moreover, the secured party does not have a duty to 
file a termination statement. Under Art. 9 (1999) UCC this statement was called a ‘correction statement’. 
356 See <www.iaca.org/secured-transactions/> (last visited February 5, 2014). 
357 LoPucki & Warren 2012, p. 382. 
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3.5. Searching the register358 
3.5.1. The filing system index 
The search methods used in the different filing offices differ considerably. Filing offices 
use different types of technology, thus they process and store the financing statements 
(and addenda) according to their own methods.359 For the sake of clarity, I will explain 
only the main structure of how these filing offices operate in allowing people to search 
files. 

To reiterate, the Secretary of State filing offices (‘UCC filing offices’) generally 
provide for the possibility to offer financing statements in paper form, i.e. to offer a 
financing statement physically. When this is completed, filing officers enter the relevant 
data into the database manually; they scan the paper copies and save the images into the 
database (i.e. the computer system). In case of electronic filing, a similar process will take 
place, except that in most cases a manual entry is not required: generally, the information 
is entered into the database automatically upon acceptance of the filing. In both cases, 
financing statements and supplementing documents are stored in the index, which can be 
assessed publicly.  

While in some states, several search methods are allowed, i.e. permission to search 
under the secured creditor’s name or use of file numbers, filings are most typically 
searched under the debtor’s name.360 This explains why the requirement of the debtor’s name 
as provided on the financing statements is so strict (see supra subsection 3.3.1.1) and, 
moreover, why the financing statement is ineffective if this requirement is not 
observed.361 In addition to the debtor’s name, however, both the secured party’s name 
and the file number362 (if available) may be helpful in distinguishing a particular debtor 

                                            
358 I am especially indebted to Katie Zvolanek (Secured Transactions Section Chair for IACA and 
Corporations Counsel/UCC & Corporations Supervisor for the Ohio Secretary of State), Paul Hodnefield 
(Associate General Counsel at Corporation Service Company; a specialist in UCC Article 9 search and 
filing issues) and Randy Moes (Director of the Texas Secretary of State’s Office and President of the 
IACA) who were most helpful in supporting me to obtain the information that is provided in this 
subsection and for which I of course take full responsibility. 
359 It is beyond the scope of this thesis to investigate the various search methods and types of technology 
used by all the different filing offices. Nonetheless, it is important to realize that the result of the fact that 
various technologies have been implemented in the particular systems is that each type of technology 
creates its own legal problems. Randy Moes, see previous footnote. Cf. LoPucki & Warren 2012, p. 297. 
360  After all, most typically, searchers will not know the prior secured party or file number of the financing 
statement on file. Above all, this is in accordance with § 9-519(c) UCC, which prescribes ‘debtor-based 
filing’. See supra subsection 3.3.4.1. 
361 In a nutshell, filing a financing statement is not effective if the name of the debtor is provided in such a 
way, that a search under the debtor’s correct name while using the filing office’s standard search logic 
would not disclose the financing statement; see § 9-506(a),(c) UCC and subsection 3.7.3. 
362 I reiterate that in some states a distinction is made between a ‘Financing Statement Number’ – referring 
to the entire record, i.e. the initial financing statement including any amendments made thereto – and the 
‘file number’, a unique number that differentiates the filing offered from all other filings. Some states 
permit a search by either number. 
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from other debtors with the same or similar names. More specific information as to how 
exactly the debtor is searched for will be provided in subsection 3.5.2. 

 
3.5.2. Search systems and search logic 
Although not all UCC filing offices permit electronic filing, they do permit computerized 
searching.363 This was different in the (recent) past, when some filing systems still 
provided for alphabetic indexes that were searched manually by reference to hard copies 
from an index. In these systems, searchers interested in ‘Hamwijk’ simply had to start 
with letter ‘H’ on the piece of paper. 

When a searcher starts a computerized search, it has to enter the name in a search 
field and look for the correct name on the list of matching entries. The rules that 
determine what the program considers to be equivalent are called ‘search logic’. Each 
state has its own official standard search logic’ (‘SSL’).364 In addition, filing offices often use 
an ‘unofficial search logic’ to facilitate searches. Yet, search logic differs greatly from one 
filing office to another.365 In some systems only the debtor’s identical name entered 
results in a matching financing statement, whereas in other systems there is more margin 
for entering equivalents such as ‘D. Hamwijk’ or ‘Hamwijk, Dewi’ to provide the correct 
result. Systems sometimes inform users as to the particular search logic employed, but in 
some systems this information is available only to system managers.366 
 

In an attempt to align the file-and-search process, many UCC filing offices have 
adopted the standard search logic or a variant thereof, of the Model Administrative Rules 
(‘MARS’) as adopted by the IACA for Art. 9 (2001) UCC (§ 9-526 UCC) in 2007 
(hereafter ‘MARS’ SSL’).367 The MARS’ SSL includes e.g. the following rules:368 

 
1. There is no limit to the number of matches that may be returned in response to the search 
criteria.  
2. No distinction is made between upper and lower case letters.  
3. The character ‘&’ should be deleted and be replaced with ‘and’.  
4. All punctuation marks and accents should be disregarded.  

                                            
363 Paul Hodnefield, see supra footnote 358. 
364 We will see in subsection 3.7.3 that the ultimate test in establishing the sufficiency of the debtor’s name 
is not whether the searcher actually found the financing statement, but whether a ‘hypothetical search’ 
under the correct name of the debtor produces the financing statement. In applying this test, the office’s 
official search logic, i.e. its ‘SSL’ is the only applicable benchmark (§ 9-506(c) UCC).  
365 Paul Hodnefield, see supra footnote 358. Cf. LoPucki 1992, p. 7. 
366 LoPucki & Warren 2012, p. 299. 
367 More specifically, the IACA promulgated the MARS at the 2007 Conference in Seattle, Washington, on 
May 17, 2007. In addition to the SSL, the MARS contains e.g. general provisions, rules for acceptance and 
refusal of records by filing officers, rules on how filing officers should store, index and retrieve 
information relating to financing statements, rules on how filing officers should deal with search requests 
etc. 
368 The MARS rules can be found on: <www.iaca.org/secured-transactions/model-administrative-rules/> 
(last visited February 5, 2014). 
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365 Paul Hodnefield, see supra footnote 358. Cf. LoPucki 1992, p. 7. 
366 LoPucki & Warren 2012, p. 299. 
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5. So-called ‘Ending Noise Words’ – words and abbreviations at the end of an organization 
name that indicate the existence or nature of the organization – should be disregarded. It is up 
to the filing office’s programming to adopt its own list of ‘Ending Noise Words’. 
6. The word ‘the’ at the beginning of an organization debtor name should be disregarded. 
7. All spaces should be disregarded. 369 

 
These rules show that the MARS’ SSL is quite unforgiving: it will only disregard simple 
variations in spaces, punctuation and ending noise words that designate the type or 
existence of an entity.  Any substantive variation in the name will prevent a search using 
SSL from disclosing the financing statement. Since the MARS’ SSL offers nothing more 
than a ‘model’ to guide states, some states have adopted them in their entirety, some 
adopted only bits and pieces of it, and some did not adopt it at all. As a result, many 
differences persisted between the used search logics of the different UCC filing 
offices.370 Chapter 6 will analyze in detail if and to what extent this causes problems in 
the search process. 

 
When the debtor who is the object of the search shows up on the list of potential entries, 
the financing statement can often be viewed as an image. Still, not all filing offices 
allowing online searches have the images available online;371 sometimes these images must 
be ordered separately.372 
 
3.5.3. Who may search? 
The filing system is searched daily in very large numbers.373 Filing systems have different 
stipulations as to who is permitted to search the files. In most systems it is permitted to 
search the system oneself, for example by physically entering the filing office and logging 
in on the computers to conduct a general search or by searching online via remote 
access.374 Customers can also request certified searches through the filing office. Yet, 
some filing offices allow only employees to access the files. Those offices will accept 
search requests concerning most versions of the IACA UCC forms designed for this 
purpose, on which the search requested is specified by entering the exact name(s) of the 
                                            
369 A few illustrations of the operation of this MARS’ SSL: if one were to search (individual debtor) Dewi 
J. Hamwijk, it would ignore the middle initial and it would return all results for Dewi Hamwijk. If one 
were to search D Hamwijk, it should return all results that have a first name that begins with D and has 
the last name Hamwijk. So in this case, one might receive results for Denise Hamwijk, Derreck Hamwijk, 
and Dewi Hamwijk. For organization debtors, the search logic ignores entity endings (e.g. Inc., Co., LLC, 
etc.) and would focus on the name. If the search entered was Hercules Housing LLC, the search would 
ignore the LLC and would return any result that began with Hercules Housing, i.e. one might receive 
results for Hercules Housing LLC, Hercules Housing & Interior Co., and Hercules Housing Building 
Offices Inc. For more examples see Hodnefield 2010, p. 10 and Harris & Mooney 2006, p. 165-167. 
370 Paul Hodnefield, Katie Zvolanek and Randy Moes, see supra footnote 358. 
371 When paper financing statements are scanned, word searches are not possible. When financing 
statements are filed electronically, word searches are often possible. LoPucki & Warren 2012, p. 297-298 
and Randy Moes, see supra footnote 358. 
372 Paul Hodnefield, see supra footnote 358. 
373 Although somewhat outdated, see LoPucki 1995, p. 577 and 606, footnote 101 where he describes 
Westlaw’s PH-VCC database, which contains information on the amount of searches for UCC filings in 
17 states. 
374 Two examples of such websites: <corp.sec.state.ma.us/uccFiling/uccSearch/Default.aspx>, 
<www.azsos.gov/scripts/ucc_search.dll> (last visited February 5, 2014). 
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debtor(s).375 Still, most searches are conducted through ‘service companies’.376 Service 
companies conduct UCC searches and filings on request for banks, leasing enterprises 
and other firms specializing in secured transactions. 
 

By simply googling ‘service companies + UCC filing’ or a similar search term, tons of 
those service companies will show up. Most typically, they offer their services by 
promising an increase of the accuracy of filings and to reduce the rejection rate on the 
UCC filings.377 Usually, service companies accept search requests by telephone or they 
provide prescribed forms online.378 

 
The filing officer may provide the requested information in every feasible way, but has to 
do so no later than two days after the request for information (§ 9-519(h) UCC).  
 

Several states have omitted the 2-day turnaround requirement or adopted a non-
uniform version that extended that period. Moreover, in practice some filing offices 
have been very liberal in how they interpret permissible reasons for delay set forth in § 
9-524 UCC. Nonetheless, most filing offices deliver the requested information within a 
couple of days. Electronic filings are returned even faster.379  
 
 

3.5.4. Search fees 
Although some filing systems do not charge customers who search their indices, most 
filing offices ask for a search fee. Search fees are specified usually in a state statute.380 The 
search fees vary widely by state, and are different depending on the question as to 
whether the filing office’s official SSL is employed, whether the search is conducted 
online or through the filing office. Without taking the number of copies into account – a 
fact that can significantly influence the costs381 – an average fee is between $10 to $75.382 
Yet, since most of the time lenders and lawyers employ service companies, more often 
than not, two fees are paid – one to the filling office and one to the search company. 
Most commonly, the service company charges both the search fee and arranges for 
payment of the search fee to the filing office. Those fees are approximately $50 per 
individual search, i.e. the search of a single name would cost $50 per state: an additional 
                                            
375 Paul Hodnefield and Randy Moes, see supra footnote 358. According to LoPucki & Warren 2012, p. 
297-298, this would even apply to many filing offices. 
376 LoPucki 2007, p. 288, LoPucki & Warren 2012, p. 292-293 and Sigman 2004, p. 77. 
377 See for example: <www.cscglobal.com/global/web/csc/ucc-search-ucc-filing.html> (last visited 
February 5, 2014). 
378 See for example: <www.cscglobal.com/global/web/csc/ucc-search.html> (last visited February 5, 
2014). Cf. LoPucki & Warren 2012, p. 292-293. 
379 Paul Hodnefield and Randy Moes, see supra footnote 358. 
380 Katie Zvolanek, see supra footnote 358. Sigman 2004, p. 77 and LoPucki & Warren 2012, p. 292-293. 
381 These costs will depend on the complexity of the debtor’s name and/or the debtor’s business structure. 
The number of copies can vary from a few pages to hundreds and the fee charged for a copy is normally a 
dollar a page. Randy Moes, see supra footnote 358 and LoPucki & Warren 2012, p. 292 et seq. 
382 Paul Hodnefield, see supra footnote 358. In Ohio, for example, the fee for a certified search is $20, 
whereas the public website search is free. Katie Zvolanek, see supra footnote 358. In Texas, a certified 
search costs $15. Randy Moes, see supra footnote 358. 
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name or the search of a filing system in another state would cost an additional $50. 
Occasionally, service companies charge extra fees because they have to deliver the results 
of their search on very short notice or deliver results overnight.383 

 
It is not uncommon for multiple searches being conducted simultaneously if the searcher 
is not certain as to the filing office where a search or filing should be made. The search 
fees are then paid for every separate search. This issue of where to search and file is not 
always self-evident and seems to be one that requires in-depth knowledge of the law and 
of the operation of the various filing systems. According to LoPucki and Warren: “[the 
search fees, DJYH] (…) remain small in relation to the amounts of money involved in most 
commercial lending transactions. For this reason, a lawyer who is uncertain as to the filing office in which 
a particular search or filing should be made can often solve the problem by searching or filing in more than 
one system.”384 

 
3.6. Reasons for refusal of a financing statement 
In accepting a financing statement, filing officers do not determine whether the 
information on the record is accurate as their role is ministerial.385 The only ground for 
refusal of acceptance is the absence of information. More specifically, a filing officer must 
refuse a filing if it does not contain: the name of the debtor,386 the name of the secured 
party,387 the mailing address of the secured party,388 the mailing address of the debtor389 
and an indication of whether the name of the debtor is the name of an individual or an 
organization.390, 391 In addition, filing officers may refuse a filing when the filing fee is not 
tendered,392 or when the filing officer is unable to read the information or index the 
record.393 If the filing officer indeed refuses to accept the financing statement, due to 
failure to comply with these requirements, the filing is not effective.394 

                                            
383 LoPucki & Warren 2012, p. 292 et seq. and Paul Hodnefield, see supra footnote 358. 
384 LoPucki & Warren 2012, p. 293. 
385 Official Comment 2 to § 9-516 and Official Comment 3 to § 9-520 UCC. 
386 § 9-520(a) and § 9-516(b)(3)(A) UCC. 
387 Or their representative; § 9-520(a) and § 9-516(b)(4) UCC. 
388 Or the mailing address of the representative; § 9-520(a) and § 9-516(b)(4) UCC. 
389 § 9-520(a) and § 9-516(b)(5)(A) UCC. 
390 § 9-520(a) and § 9-516(b)(5)(B) UCC. 
391 Before the 2010 amendments, § 9-516(b)(5) also contained a subsection (C). This section set forth 
three more grounds for refusal of a financing statement: the type of organization (§ 9-516(b)(5)(C)(i) 
(2009) UCC), the debtor’s jurisdiction of organization (§ 9-516(b)(5)(C)(ii) (2009) UCC)) and the debtor’s 
organizational identification number (or indicate that it has none) (§ 9-516(b)(5)(C)(iii) (2009) UCC). The 
2010 amendments deleted this subsection to simplify the filing process. For more information on the 
motives of deleting this subsection, see Sigman 2011, p. 488. 
392 § 9-516(b)(2) UCC. 
393 §§  9-516(b)(1),(3) and (c)(1) UCC. Hence, for the most part, the bases for rejection are limited to those 
that prevent the filing office from dealing with the financing statement it receives, because the name of 
the debtor is missing or the financing statement is not communicated by a method or medium that the 
filing officer accepts, or, because the filing fee has not been paid. See Official Comment 2 to § 9-520 
UCC. Cf. Harris & Mooney 2006, p. 174-175 and Picker 2009, p. 109-110 on this subject. 
394 The requirement of an indication of the collateral covered, is the only requirement that cannot be the 
basis of refusal of the financing statement by the filing officer. See §§ 9-520 and 9-516(b) in which the 
requirement of an indication of the collateral covered is not mentioned. 
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It is not very likely that a refusal occurs often, because the filing officer is obliged to 
communicate the refusal and the reason thereof to the filer and, in addition, it has to give 
notice of the time the financing statement would have been filed had the filing officer 
accepted it (§ 9-520(b) UCC). As already mentioned, this has to be done not later than 
two days after the filing office receives the record. Customarily, the filer will correct the 
failure and try again. The same applies when a financing statement is filed electronically: it 
cannot be electronically submitted if the financing statement omits the data as mentioned 
in § 9-516(b) UCC because the filing office is required under § 9-520(a) UCC to refuse to 
accept records that omit that information. The absence of an indication of the collateral 
may be an exception, because this is not a statutory reason for. However, most, if not all, 
electronic filing systems will require an indication of the collateral.395 

 
If the filing officer does accept the financing statement despite this failure, the extent to 
which the financing statement is effective depends on the question of which information is 
absent. See subsection 3.7. 
 

3.7. Filing office errors in accepting and rejecting filings 
3.7.1. Incorrectly accepted filings 
Where it comes to financing statements that have been accepted, a distinction is made 
between the absence of ‘crucial’ information (represented in the first three requirements 
set out in subsection 3.6)396 and ‘less crucial’ information (represented in the remaining 
requirements of subsection 3.6).397 If a financing statement does not contain the name of 
the debtor, the name of the secured party or an indication of the collateral covered – i.e. 
‘crucial’ information – the financing statement is not effective at all, even if it is accepted 
and indexed by the filing officer (§ 9-520(c) UCC). 
 

It is not very likely that a secured creditor forgets to state the debtor’s name or its own 
name on the financing statement and that, moreover, such a financing statement is 
nevertheless accepted by the filing officer. Yet, the last option is conceivable when a 
financing statement is filed under the flag of multiple secured lenders: one lender may 
simply be forgotten. In this case, that omitted lender will simply not be perfected. 

 
When a financing statement does contain the name of the debtor, the name of the secured 
party and an indication of the collateral covered, but does not provide for the other, ‘less 
crucial’ elements as just mentioned in subsection 3.6 (e.g. the mailing address of the 
debtor), but the filing officer does accept the financing statement nevertheless, the filing 
is fully effective (§ 9-520(c) UCC).398 
 

It might seem awkward that a financing statement that should have been rejected is still 
fully effective. According to LoPucki & Warren this should be explained by the idea that 
a searcher will not be misled by a financing statement on file with (a few) blank fields; it 

                                            
395 Paul Hodnefield, see supra footnote 358. 
396 I.e. it does not meet the requirements of § 9-502(a) UCC. 
397 I.e. it fails to meet the requirements of § 9-520(a) UCC and § 9-516(b) UCC. 
398 See also Official Comment 3 to § 9-520 UCC. 
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name or the search of a filing system in another state would cost an additional $50. 
Occasionally, service companies charge extra fees because they have to deliver the results 
of their search on very short notice or deliver results overnight.383 

 
It is not uncommon for multiple searches being conducted simultaneously if the searcher 
is not certain as to the filing office where a search or filing should be made. The search 
fees are then paid for every separate search. This issue of where to search and file is not 
always self-evident and seems to be one that requires in-depth knowledge of the law and 
of the operation of the various filing systems. According to LoPucki and Warren: “[the 
search fees, DJYH] (…) remain small in relation to the amounts of money involved in most 
commercial lending transactions. For this reason, a lawyer who is uncertain as to the filing office in which 
a particular search or filing should be made can often solve the problem by searching or filing in more than 
one system.”384 

 
3.6. Reasons for refusal of a financing statement 
In accepting a financing statement, filing officers do not determine whether the 
information on the record is accurate as their role is ministerial.385 The only ground for 
refusal of acceptance is the absence of information. More specifically, a filing officer must 
refuse a filing if it does not contain: the name of the debtor,386 the name of the secured 
party,387 the mailing address of the secured party,388 the mailing address of the debtor389 
and an indication of whether the name of the debtor is the name of an individual or an 
organization.390, 391 In addition, filing officers may refuse a filing when the filing fee is not 
tendered,392 or when the filing officer is unable to read the information or index the 
record.393 If the filing officer indeed refuses to accept the financing statement, due to 
failure to comply with these requirements, the filing is not effective.394 

                                            
383 LoPucki & Warren 2012, p. 292 et seq. and Paul Hodnefield, see supra footnote 358. 
384 LoPucki & Warren 2012, p. 293. 
385 Official Comment 2 to § 9-516 and Official Comment 3 to § 9-520 UCC. 
386 § 9-520(a) and § 9-516(b)(3)(A) UCC. 
387 Or their representative; § 9-520(a) and § 9-516(b)(4) UCC. 
388 Or the mailing address of the representative; § 9-520(a) and § 9-516(b)(4) UCC. 
389 § 9-520(a) and § 9-516(b)(5)(A) UCC. 
390 § 9-520(a) and § 9-516(b)(5)(B) UCC. 
391 Before the 2010 amendments, § 9-516(b)(5) also contained a subsection (C). This section set forth 
three more grounds for refusal of a financing statement: the type of organization (§ 9-516(b)(5)(C)(i) 
(2009) UCC), the debtor’s jurisdiction of organization (§ 9-516(b)(5)(C)(ii) (2009) UCC)) and the debtor’s 
organizational identification number (or indicate that it has none) (§ 9-516(b)(5)(C)(iii) (2009) UCC). The 
2010 amendments deleted this subsection to simplify the filing process. For more information on the 
motives of deleting this subsection, see Sigman 2011, p. 488. 
392 § 9-516(b)(2) UCC. 
393 §§  9-516(b)(1),(3) and (c)(1) UCC. Hence, for the most part, the bases for rejection are limited to those 
that prevent the filing office from dealing with the financing statement it receives, because the name of 
the debtor is missing or the financing statement is not communicated by a method or medium that the 
filing officer accepts, or, because the filing fee has not been paid. See Official Comment 2 to § 9-520 
UCC. Cf. Harris & Mooney 2006, p. 174-175 and Picker 2009, p. 109-110 on this subject. 
394 The requirement of an indication of the collateral covered, is the only requirement that cannot be the 
basis of refusal of the financing statement by the filing officer. See §§ 9-520 and 9-516(b) in which the 
requirement of an indication of the collateral covered is not mentioned. 
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It is not very likely that a refusal occurs often, because the filing officer is obliged to 
communicate the refusal and the reason thereof to the filer and, in addition, it has to give 
notice of the time the financing statement would have been filed had the filing officer 
accepted it (§ 9-520(b) UCC). As already mentioned, this has to be done not later than 
two days after the filing office receives the record. Customarily, the filer will correct the 
failure and try again. The same applies when a financing statement is filed electronically: it 
cannot be electronically submitted if the financing statement omits the data as mentioned 
in § 9-516(b) UCC because the filing office is required under § 9-520(a) UCC to refuse to 
accept records that omit that information. The absence of an indication of the collateral 
may be an exception, because this is not a statutory reason for. However, most, if not all, 
electronic filing systems will require an indication of the collateral.395 

 
If the filing officer does accept the financing statement despite this failure, the extent to 
which the financing statement is effective depends on the question of which information is 
absent. See subsection 3.7. 
 

3.7. Filing office errors in accepting and rejecting filings 
3.7.1. Incorrectly accepted filings 
Where it comes to financing statements that have been accepted, a distinction is made 
between the absence of ‘crucial’ information (represented in the first three requirements 
set out in subsection 3.6)396 and ‘less crucial’ information (represented in the remaining 
requirements of subsection 3.6).397 If a financing statement does not contain the name of 
the debtor, the name of the secured party or an indication of the collateral covered – i.e. 
‘crucial’ information – the financing statement is not effective at all, even if it is accepted 
and indexed by the filing officer (§ 9-520(c) UCC). 
 

It is not very likely that a secured creditor forgets to state the debtor’s name or its own 
name on the financing statement and that, moreover, such a financing statement is 
nevertheless accepted by the filing officer. Yet, the last option is conceivable when a 
financing statement is filed under the flag of multiple secured lenders: one lender may 
simply be forgotten. In this case, that omitted lender will simply not be perfected. 

 
When a financing statement does contain the name of the debtor, the name of the secured 
party and an indication of the collateral covered, but does not provide for the other, ‘less 
crucial’ elements as just mentioned in subsection 3.6 (e.g. the mailing address of the 
debtor), but the filing officer does accept the financing statement nevertheless, the filing 
is fully effective (§ 9-520(c) UCC).398 
 

It might seem awkward that a financing statement that should have been rejected is still 
fully effective. According to LoPucki & Warren this should be explained by the idea that 
a searcher will not be misled by a financing statement on file with (a few) blank fields; it 

                                            
395 Paul Hodnefield, see supra footnote 358. 
396 I.e. it does not meet the requirements of § 9-502(a) UCC. 
397 I.e. it fails to meet the requirements of § 9-520(a) UCC and § 9-516(b) UCC. 
398 See also Official Comment 3 to § 9-520 UCC. 
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will simply know that some information is missing and, consequently, needs further 
inquiry. Besides that, this rule protects the secured party against errors of which he was 
not – but could have been – made aware of by the filing officer (and could have corrected 
immediately). Hence, in this case the drafters chose to leave it to the searchers to make 
further inspections instead of victimizing secured parties.399 Since filings are offered more 
and more electronically, this will not occur often since financing statements cannot be 
electronically submitted if the financing statement omits the data as mentioned in § 9-516 
UCC. 

 
3.7.2. Incorrectly rejected filings 
When a financing statement contains all of the elements mentioned in subsection 3.6,400 
but the filing officer refuses to accept it for other reasons, the filing will not show up in the 
public filing system during a search. Instead, it will be returned to the filer stamped with 
the date and time of the attempt to file.401 Nonetheless, the non-filing is considered to be 
partly effective to perfect the underlying security interest, namely against lien creditors and 
the trustee(s) in bankruptcy only (§ 9-516(d) UCC). This partial effectiveness is often referred 
to as a ‘lien perfected’ financing statement. The implicit purpose of this rule is protection 
of the secured party against improper actions on the part of the filing officer. 
 

Protecting the secured party against judicial lien creditors (and the trustee in bankruptcy) 
only, is motivated by the belief of the Art. 9 UCC drafters that judicial lien creditors would 
not in any way be prejudiced by failure of the financing statements to appear since they do 
not search the filing system.402 Therefore, the drafters chose to protect third parties that do 
rely on the filing system, such as ‘purchasers’ e.g. secured parties.403 

 
Non-filing has no effect whatsoever against purchasers of the collateral, who gave value and 
acted in reasonable reliance upon the absence of the record from the files (§ 9-516(d) 
UCC). In common parlance, the filing is not ‘purchaser perfected’.404 Here, ‘purchasers’ – 
i.e. prospective buyers and secured lenders – are protected against improper actions of the 
filing officer. 
 
3.7.3. Accepted filings containing errors made by the filer 
Since filing officers do not check whether the information on the financing statement is 
correct, what happens if an accepted filing does contain all the required elements, but does 

                                            
399 LoPucki & Warren 2012, p. 315. 
400 I.e. it satisfies both § 9-502 UCC and § 9-516(b) UCC. 
401 § 9-520(b) UCC. Cf. LoPucki & Warren 2012, p. 315. 
402 LoPucki & Warren argue that this was a matter of faith, not empirical reality. LoPucki & Warren 2012, 
p. 315. 
403 In the UCC, ‘purchasers’ includes secured parties, but not lien creditors, see § 1-201(b)(29) and (30) 
UCC. 
404 See previous footnote. In section 4, the priority rule of § 9-338 UCC – that a ‘lien perfected’-filing does 
not have priority over secured creditors and other purchasers – will be discussed since it is dictated by the 
same motives. 
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so erroneously, i.e. the financing statement contains an error made by the filing secured 
party itself? The filer can make two types of errors that should be distinguished. 

The first type of error relates to the question of whether or not the financing 
statement has become seriously misleading due to misstating the name of the debtor – the 
most crucial part of the financing statement. A financing statement is seriously misleading 
as a matter of law when it fails to sufficiently provide the name of the debtor (§ 9-502(a) 
UCC).405 There is, however, limited protection for minor errors: if the financing statement 
nevertheless would be discovered in a search under the debtor’s correct name, using the 
filing office’s (official) SSL, the incorrect name does not make the financing statement 
seriously misleading (§ 9-506(c) UCC).406 Put differently: even if a debtor’s name is 
misstated on the financing statement, this will not be considered ‘seriously misleading’ 
(and the financing statement is thus effective despite the error) as a matter of law, as long 
as the search under the debtor’s correct name would locate the financing statement. This 
rule balances the interests of searchers and filers.407 

Financing may also wrongly indicate a secured creditor’s name. This may be the 
case, for example, when it has stated its trade name rather than its legal name on the 
financing statement (believe it or not: banks are businesses too). Mistakes in the secured 
creditor’s name will however not yield a financing statement untraceable since these are 
filed under the debtor’s name. Such mistakes will therefore not yield the financing 
statement ‘seriously misleading’ on the basis of § 9-502(a) UCC.408 

 
This can be explained by the fact that financing statements are indexed by the debtor’s 
name. As a result, there is a major difference in incorrectly stating the debtor’s name as 
opposed to incorrectly stating the secured creditor’s name: a mistake in the debtor’s 
name may prevent the statement from ever being found, while the consequence of 
incorrectly stating the secured creditor’s name is perhaps that the searcher is confronted 
with two entities with a similar name.409 

 

                                            
405 § 9-506(b) UCC. 
406 How forgiving this rule is will depend completely on the nature of the SSL adopted by the filing office 
where the filing was made. If it has adopted the MARS’ SSL (only), it is rather unforgiving since it will 
only disregard simple variations in spaces, punctuation and ending noise words that designate the type or 
existence of an entity. Compare LoPucki 2007, p. 293 in this respect: “From the standpoint of the filer, the rule 
is a harsh one because virtually any spelling error other than (1) punctuation, spacing, and capitalization and (2) errors in 
“noise ending words” such as “Corp.,” “Corporation,” “Inc.,” “Incorporated,” “Company” “Co.” and the like, renders the 
filing ineffective.” 
407 Sigman 1999a, p. 73. 
408 According to Official Comment 2 to § 9-506 UCC, an error in the secured party’s name may 
nonetheless give rise to an estoppel in favor of a particular holder of a conflicting claim to the collateral. 
Picker illustrates that this could be decided in cases that involve insider relationships on which 
distinguishing between the various creditors becomes important, e.g. shareholders providing (secured) 
loans. See Picker 2009, p. 140. 
409 Picker 2009, p. 136. 
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will simply know that some information is missing and, consequently, needs further 
inquiry. Besides that, this rule protects the secured party against errors of which he was 
not – but could have been – made aware of by the filing officer (and could have corrected 
immediately). Hence, in this case the drafters chose to leave it to the searchers to make 
further inspections instead of victimizing secured parties.399 Since filings are offered more 
and more electronically, this will not occur often since financing statements cannot be 
electronically submitted if the financing statement omits the data as mentioned in § 9-516 
UCC. 

 
3.7.2. Incorrectly rejected filings 
When a financing statement contains all of the elements mentioned in subsection 3.6,400 
but the filing officer refuses to accept it for other reasons, the filing will not show up in the 
public filing system during a search. Instead, it will be returned to the filer stamped with 
the date and time of the attempt to file.401 Nonetheless, the non-filing is considered to be 
partly effective to perfect the underlying security interest, namely against lien creditors and 
the trustee(s) in bankruptcy only (§ 9-516(d) UCC). This partial effectiveness is often referred 
to as a ‘lien perfected’ financing statement. The implicit purpose of this rule is protection 
of the secured party against improper actions on the part of the filing officer. 
 

Protecting the secured party against judicial lien creditors (and the trustee in bankruptcy) 
only, is motivated by the belief of the Art. 9 UCC drafters that judicial lien creditors would 
not in any way be prejudiced by failure of the financing statements to appear since they do 
not search the filing system.402 Therefore, the drafters chose to protect third parties that do 
rely on the filing system, such as ‘purchasers’ e.g. secured parties.403 

 
Non-filing has no effect whatsoever against purchasers of the collateral, who gave value and 
acted in reasonable reliance upon the absence of the record from the files (§ 9-516(d) 
UCC). In common parlance, the filing is not ‘purchaser perfected’.404 Here, ‘purchasers’ – 
i.e. prospective buyers and secured lenders – are protected against improper actions of the 
filing officer. 
 
3.7.3. Accepted filings containing errors made by the filer 
Since filing officers do not check whether the information on the financing statement is 
correct, what happens if an accepted filing does contain all the required elements, but does 

                                            
399 LoPucki & Warren 2012, p. 315. 
400 I.e. it satisfies both § 9-502 UCC and § 9-516(b) UCC. 
401 § 9-520(b) UCC. Cf. LoPucki & Warren 2012, p. 315. 
402 LoPucki & Warren argue that this was a matter of faith, not empirical reality. LoPucki & Warren 2012, 
p. 315. 
403 In the UCC, ‘purchasers’ includes secured parties, but not lien creditors, see § 1-201(b)(29) and (30) 
UCC. 
404 See previous footnote. In section 4, the priority rule of § 9-338 UCC – that a ‘lien perfected’-filing does 
not have priority over secured creditors and other purchasers – will be discussed since it is dictated by the 
same motives. 
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so erroneously, i.e. the financing statement contains an error made by the filing secured 
party itself? The filer can make two types of errors that should be distinguished. 

The first type of error relates to the question of whether or not the financing 
statement has become seriously misleading due to misstating the name of the debtor – the 
most crucial part of the financing statement. A financing statement is seriously misleading 
as a matter of law when it fails to sufficiently provide the name of the debtor (§ 9-502(a) 
UCC).405 There is, however, limited protection for minor errors: if the financing statement 
nevertheless would be discovered in a search under the debtor’s correct name, using the 
filing office’s (official) SSL, the incorrect name does not make the financing statement 
seriously misleading (§ 9-506(c) UCC).406 Put differently: even if a debtor’s name is 
misstated on the financing statement, this will not be considered ‘seriously misleading’ 
(and the financing statement is thus effective despite the error) as a matter of law, as long 
as the search under the debtor’s correct name would locate the financing statement. This 
rule balances the interests of searchers and filers.407 

Financing may also wrongly indicate a secured creditor’s name. This may be the 
case, for example, when it has stated its trade name rather than its legal name on the 
financing statement (believe it or not: banks are businesses too). Mistakes in the secured 
creditor’s name will however not yield a financing statement untraceable since these are 
filed under the debtor’s name. Such mistakes will therefore not yield the financing 
statement ‘seriously misleading’ on the basis of § 9-502(a) UCC.408 

 
This can be explained by the fact that financing statements are indexed by the debtor’s 
name. As a result, there is a major difference in incorrectly stating the debtor’s name as 
opposed to incorrectly stating the secured creditor’s name: a mistake in the debtor’s 
name may prevent the statement from ever being found, while the consequence of 
incorrectly stating the secured creditor’s name is perhaps that the searcher is confronted 
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405 § 9-506(b) UCC. 
406 How forgiving this rule is will depend completely on the nature of the SSL adopted by the filing office 
where the filing was made. If it has adopted the MARS’ SSL (only), it is rather unforgiving since it will 
only disregard simple variations in spaces, punctuation and ending noise words that designate the type or 
existence of an entity. Compare LoPucki 2007, p. 293 in this respect: “From the standpoint of the filer, the rule 
is a harsh one because virtually any spelling error other than (1) punctuation, spacing, and capitalization and (2) errors in 
“noise ending words” such as “Corp.,” “Corporation,” “Inc.,” “Incorporated,” “Company” “Co.” and the like, renders the 
filing ineffective.” 
407 Sigman 1999a, p. 73. 
408 According to Official Comment 2 to § 9-506 UCC, an error in the secured party’s name may 
nonetheless give rise to an estoppel in favor of a particular holder of a conflicting claim to the collateral. 
Picker illustrates that this could be decided in cases that involve insider relationships on which 
distinguishing between the various creditors becomes important, e.g. shareholders providing (secured) 
loans. See Picker 2009, p. 140. 
409 Picker 2009, p. 136. 
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A financing statement that is seriously misleading is ineffective.410 This means that the 
security interest it covers is neither ‘purchaser’-perfected nor ‘lien’-perfected. Section 4 
will focus on this point in more detail: a purchaser of the collateral who gives value and 
acted in reasonable reliance upon the absence of the record from the files – such as a 
buyer or a secured party – will be protected in the sense that the prior security interest 
(which financing statement was seriously misleading) will be subordinated.411 Hence, the 
responsibility of stating the debtor’s name correctly is on the filing party. This enables the 
searching party to rely on that name. In addition, it eliminates the necessity of multiple 
searches. The ultimate test in establishing the sufficiency of the debtor’s name is not 
whether the searcher actually found the financing statement, but whether a ‘hypothetical 
search’ under the correct name of the debtor and by use of the office’s ‘SSL’, produces the 
financing statement (§ 9-506(c) UCC).412 
  

Under Art. 9 (1972) UCC, courts had the duty to ignore errors in the debtor’s 
name in financing statements if they were ‘minor’ and ‘not seriously misleading’ 
(see § 9-402(8) (1972) UCC). As a result, instead of evaluating the fulfillment of 
these standards by examining whether the searcher at stake has searched the target-
debtor by using the official search logic of the filing office – as is the case since the 
adoption of Art. 9 (2001) UCC – searchers were expected to conduct ‘reasonable 
diligent searches’ to find defective filings.413 This resulted in a difficult, 
burdensome and costly search process, since searchers had to search for 
misspellings and variations of the debtor’s name instead of simply typing the single 
correct name of the debtor only.414 In Art. 9 (2001) UCC the drafters tried to 
decrease this burden to searchers with respect to registered entities, by requiring 
filers to state on financing statements the exact, correct, name of the debtor, 
forgiving only errors that would be caught by the filing office’s official search 
logic.415 By doing so, searchers can simply use the filing office’ SSL and be sure 
that the filing they found were the only effective ones on file.416 If it is really all that 
simple will be further analyzed in Chapter 6. 

 
The second type of error a filer can make relates to the ‘less crucial’ information as 
provided by § 9-516 UCC, such as mistakes made in e.g. the mailing address of the debtor. 

                                            
410 § 9-506(a) UCC provides that if the financing statement provides the name of the debtor, the name of 
the secured party and a description of the collateral (§ 9-502 UCC), it is effective (despite minor errors or 
omissions) unless the errors or omissions make the financing statement seriously misleading. 
411 § 9-338 UCC. 
412 In addition, this rule leads to the conclusion that a financing statement that is seriously misleading is 
ineffective, even if it is disclosed by (i) using a search logic other than that of the filing office to search the 
official records, or (ii) using the filing office’s standard search logic to search a database other than that of 
the filing office. See Official Comment 2 to § 9-506 UCC.  
413 This was held in e.g. In re Summit Staffing of Polk County, Inc., 305 B.R. 347, 354 (Bankr. M.D. Fla. 2003). 
414 LoPucki 2007, p. 281, 284. Under Art. 9 (1972) UCC, courts sometimes even held that financing 
statements were not seriously misleading even though they stated a debtor’s misspelled name, trade name 
or previously used name. Adams et al put forward in this respect: “Because of such decisions, a prudent searcher, 
to increase the likelihood that her search will not miss effective filings, must request information on all the names under which 
the debtor in question may have transacted business.” Adams et al 1995, p. 897-989, especially footnote 100-102. 
415 §§ 9-301(1), 9-307(e), § 9-503(a)(1), § 9-506(c) UCC. 
416 See e.g. LoPucki 2007, p. 285 and Sigman 1999a, p. 72-74. 
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If the financing statement does provide for this type of information, but does so 
erroneously, the financing statement will be effective, but will have limited effect only: the 
security interest is ‘lien perfected’ only, not ‘purchaser perfected’; § 9-338 UCC). 
 

I reiterate that a financing statement that does not (at all) provide for one of these ‘less 
crucial’ requirements of § 9-516(b)(5) UCC – e.g. the debtor’s mailing address – but has 
been accepted nevertheless is still fully effective.417 Again, this is explained by the idea 
that a searcher will not be misled by a financing statement on file with (a few) blank 
fields; it will simply know that some information is missing and, consequently, needs 
further inquiry. Cf. subsection 3.7.1 and the references mentioned there. 

 
3.7.4. When a filing officer loses the financing statement or indexes it improperly 
When a filing officer loses the financing statement or indexes it improperly – for example 
by spelling the name incorrectly – it may be inaccessible to any potential creditor despite 
searching for it in the right place. These prior filings are nevertheless effective according 
to § 9-516 UCC, which provides that “communication of a record to a filing office and tender of the 
filing fee or acceptance of the record by the filing office constitutes filing” and  § 9-517 UCC which 
states that the failure of the filing office to index a record correctly does not affect the 
effectiveness of the filed record. Hence, these sections impose the risk of the filing-office 
error on those who search the files rather than those who file.418 Mostly, the filer cannot 
sue the state or the filing officer since they have sovereign immunity. Hence, the filer who 
has filed properly wins and the searcher has the responsibility to have title insurance419 
that covers the risk of most kinds of errors in the filing process.  
 
3.7.5. Information duties  
Since the filing system under Art. 9 UCC is (no more than) a notice filing system, only a 
notice with regard to the possible existence of a security interest is filed. Hence, every 
searcher who needs additional information/details concerning the security agreement is 
expected to inquire outside the filing system. In principle, a secured party has no 
obligation to respond to a request for credit information from third parties, such as 
(potential) subsequent lenders.420 Therefore, prospective secured parties will often request 
certain information through the debtor. According to § 9-210 UCC, the secured party has 
the duty to provide the debtor with exact information regarding the collateral and the 
obligation(s) secured, at the debtor’s request.421 
 

                                            
417 § 9-520(c) UCC. 
418 Cf. Picker 2009, p. 135. 
419 Cf. subsection 3.4.1.1 on the subject of title insurance, also for further references. 
420 Unless otherwise agreed in the security agreement. See LoPucki & Warren 2012, p. 318. 
421 The debtor will probably know what it has pledged and what the secured liabilities are, but perhaps will 
not know the exact amounts. Moreover, the subsequent lender would most likely want to receive this 
information from the existing lender because the debtor could be wrong or committing deceit. 
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A financing statement that is seriously misleading is ineffective.410 This means that the 
security interest it covers is neither ‘purchaser’-perfected nor ‘lien’-perfected. Section 4 
will focus on this point in more detail: a purchaser of the collateral who gives value and 
acted in reasonable reliance upon the absence of the record from the files – such as a 
buyer or a secured party – will be protected in the sense that the prior security interest 
(which financing statement was seriously misleading) will be subordinated.411 Hence, the 
responsibility of stating the debtor’s name correctly is on the filing party. This enables the 
searching party to rely on that name. In addition, it eliminates the necessity of multiple 
searches. The ultimate test in establishing the sufficiency of the debtor’s name is not 
whether the searcher actually found the financing statement, but whether a ‘hypothetical 
search’ under the correct name of the debtor and by use of the office’s ‘SSL’, produces the 
financing statement (§ 9-506(c) UCC).412 
  

Under Art. 9 (1972) UCC, courts had the duty to ignore errors in the debtor’s 
name in financing statements if they were ‘minor’ and ‘not seriously misleading’ 
(see § 9-402(8) (1972) UCC). As a result, instead of evaluating the fulfillment of 
these standards by examining whether the searcher at stake has searched the target-
debtor by using the official search logic of the filing office – as is the case since the 
adoption of Art. 9 (2001) UCC – searchers were expected to conduct ‘reasonable 
diligent searches’ to find defective filings.413 This resulted in a difficult, 
burdensome and costly search process, since searchers had to search for 
misspellings and variations of the debtor’s name instead of simply typing the single 
correct name of the debtor only.414 In Art. 9 (2001) UCC the drafters tried to 
decrease this burden to searchers with respect to registered entities, by requiring 
filers to state on financing statements the exact, correct, name of the debtor, 
forgiving only errors that would be caught by the filing office’s official search 
logic.415 By doing so, searchers can simply use the filing office’ SSL and be sure 
that the filing they found were the only effective ones on file.416 If it is really all that 
simple will be further analyzed in Chapter 6. 

 
The second type of error a filer can make relates to the ‘less crucial’ information as 
provided by § 9-516 UCC, such as mistakes made in e.g. the mailing address of the debtor. 

                                            
410 § 9-506(a) UCC provides that if the financing statement provides the name of the debtor, the name of 
the secured party and a description of the collateral (§ 9-502 UCC), it is effective (despite minor errors or 
omissions) unless the errors or omissions make the financing statement seriously misleading. 
411 § 9-338 UCC. 
412 In addition, this rule leads to the conclusion that a financing statement that is seriously misleading is 
ineffective, even if it is disclosed by (i) using a search logic other than that of the filing office to search the 
official records, or (ii) using the filing office’s standard search logic to search a database other than that of 
the filing office. See Official Comment 2 to § 9-506 UCC.  
413 This was held in e.g. In re Summit Staffing of Polk County, Inc., 305 B.R. 347, 354 (Bankr. M.D. Fla. 2003). 
414 LoPucki 2007, p. 281, 284. Under Art. 9 (1972) UCC, courts sometimes even held that financing 
statements were not seriously misleading even though they stated a debtor’s misspelled name, trade name 
or previously used name. Adams et al put forward in this respect: “Because of such decisions, a prudent searcher, 
to increase the likelihood that her search will not miss effective filings, must request information on all the names under which 
the debtor in question may have transacted business.” Adams et al 1995, p. 897-989, especially footnote 100-102. 
415 §§ 9-301(1), 9-307(e), § 9-503(a)(1), § 9-506(c) UCC. 
416 See e.g. LoPucki 2007, p. 285 and Sigman 1999a, p. 72-74. 
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If the financing statement does provide for this type of information, but does so 
erroneously, the financing statement will be effective, but will have limited effect only: the 
security interest is ‘lien perfected’ only, not ‘purchaser perfected’; § 9-338 UCC). 
 

I reiterate that a financing statement that does not (at all) provide for one of these ‘less 
crucial’ requirements of § 9-516(b)(5) UCC – e.g. the debtor’s mailing address – but has 
been accepted nevertheless is still fully effective.417 Again, this is explained by the idea 
that a searcher will not be misled by a financing statement on file with (a few) blank 
fields; it will simply know that some information is missing and, consequently, needs 
further inquiry. Cf. subsection 3.7.1 and the references mentioned there. 

 
3.7.4. When a filing officer loses the financing statement or indexes it improperly 
When a filing officer loses the financing statement or indexes it improperly – for example 
by spelling the name incorrectly – it may be inaccessible to any potential creditor despite 
searching for it in the right place. These prior filings are nevertheless effective according 
to § 9-516 UCC, which provides that “communication of a record to a filing office and tender of the 
filing fee or acceptance of the record by the filing office constitutes filing” and  § 9-517 UCC which 
states that the failure of the filing office to index a record correctly does not affect the 
effectiveness of the filed record. Hence, these sections impose the risk of the filing-office 
error on those who search the files rather than those who file.418 Mostly, the filer cannot 
sue the state or the filing officer since they have sovereign immunity. Hence, the filer who 
has filed properly wins and the searcher has the responsibility to have title insurance419 
that covers the risk of most kinds of errors in the filing process.  
 
3.7.5. Information duties  
Since the filing system under Art. 9 UCC is (no more than) a notice filing system, only a 
notice with regard to the possible existence of a security interest is filed. Hence, every 
searcher who needs additional information/details concerning the security agreement is 
expected to inquire outside the filing system. In principle, a secured party has no 
obligation to respond to a request for credit information from third parties, such as 
(potential) subsequent lenders.420 Therefore, prospective secured parties will often request 
certain information through the debtor. According to § 9-210 UCC, the secured party has 
the duty to provide the debtor with exact information regarding the collateral and the 
obligation(s) secured, at the debtor’s request.421 
 

                                            
417 § 9-520(c) UCC. 
418 Cf. Picker 2009, p. 135. 
419 Cf. subsection 3.4.1.1 on the subject of title insurance, also for further references. 
420 Unless otherwise agreed in the security agreement. See LoPucki & Warren 2012, p. 318. 
421 The debtor will probably know what it has pledged and what the secured liabilities are, but perhaps will 
not know the exact amounts. Moreover, the subsequent lender would most likely want to receive this 
information from the existing lender because the debtor could be wrong or committing deceit. 
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With regard to the fact that only debtors can make such a request, Official Comment 3 to 
9-210 UCC provides the following information: “Because creditors of and prospective purchasers 
from a debtor may have legitimate needs for more detailed information, it is necessary to provide a 
procedure under which the secured party will be required to provide information. On the other hand, the 
secured party should not be under a duty to disclose any details of the debtor’s financial affairs to any 
casual inquirer or competitor who may inquire. For this reason, this section gives the right to request 
information to the debtor only. The debtor may submit a request in connection with negotiations with 
subsequent creditors and purchasers, as well as for the purpose of determining the status of its credit 
relationship or demonstrating which of its assets are free of a security interest.”422 

In practice, the debtor typically makes an informal request for information first 
which most lenders respond to simply because they have a business relationship with the 
debtor. If the secured party refuses to provide the information, the debtor can make a 
formal request and receive the information after all.423  
 

In addition, the debtor can make all sorts of other information requests to the secured 
party, such as a ‘request for accounting’,424 a ‘request regarding a statement of account’425 
and a ‘request regarding a list of collateral’.426 The secured party has to provide this 
information within 14 days after the request (§ 9-210(b)-(e) UCC). Here too, giving the 
right to request information to the debtor only serves the purpose of preventing third 
parties to acquire confident information with regard to the debtor’s business. 
 
4. Priority rules 
4.1. Introduction 
In the preceding section I explained how filing or taking possession results in perfection. 
One of the main purposes of filing or taking possession, i.e. of perfection, is to give public 
notice of the security interest. In addition, perfection determines the ranking of 
competing (security) interests that may exist simultaneously in the same collateral. The 
following section will discuss these legal consequences of perfection – essentially the 
priority rules. Third parties who may have competing interests in respect of the same 
collateral include the following: 
 

i. general unsecured creditors: creditors who do not have the benefit of a security interest 
or any other preference 

                                            
422 Official Comment 3 to § 9-210 UCC. 
423 See LoPucki & Warren 2012, p. 318. 
424 A ‘request for an accounting’ means a record authenticated by a debtor requesting that the recipient 
provide an accounting of the unpaid obligations secured by collateral and reasonably identifying the 
transaction or relationship that is the subject of the request. § 9-210(a)(2) UCC. 
425 A ‘request regarding a statement of account’ means a record authenticated by a debtor requesting that 
the recipient approve or correct a statement indicating what the debtor believes to be the aggregate 
amount of unpaid obligations secured by collateral as of a specified date and reasonably identifying the 
transaction or relationship that is the subject of the request. § 9-210(a)(4) UCC. 
426 A ‘request regarding a list of collateral’ means a record authenticated by a debtor requesting that the 
recipient approve or correct a list of what the debtor believes to be the collateral securing an obligation 
and reasonably identifying the transaction or relationship that is the subject of the request. § 9-210(a)(3) 
UCC. 
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ii. judicial lien creditors: lien creditors who have obtained a so-called ‘judicial lien’ on the 
debtor’s property by means of attachment, by levy or a similar proceeding427 

iii. secured lenders: typically (but not necessarily) banks secured by a regular – i.e. not a 
purchase money – security interest 

iv. purchase money lenders: banks or other types of lenders secured by a purchase money 
security interest, i.e. a PMSI 

v. purchase money sellers: purchase money sellers are suppliers of movable assets that are 
secured by a PMSI  

vi. buyers: buyers can be divided in buyers in the ordinary course of business (‘BIOCOB’) on 
the one hand and buyers not in the ordinary course of business on the other 

 
As will become clear from the following subsections, the priority conflicts between these 
different competitors are very complex and full of exceptions. As a caveat, these 
subsections do not necessarily offer easy reading and are primarily designed to serve as a 
reference source. Before discussing the positions of these competitors in more detail in 
subsections 4.2-4.10, an outline of the main priority rules will be provided (see subsection 
4.1.1). 
  
4.1.1. Outline of the main priority rules 
Under Art. 9 UCC all creditors rank equally, unless a creditor is secured by a security 
interest: secured creditors – mostly lenders – have priority over unsecured creditors. This 
applies even if the secured creditor has not perfected its security interest (yet): 
unperfected security interests still have priority over unsecured creditors.428 Unperfected 
security interests, however, run the risk of being subordinated to unsecured creditors as 
soon as the latter are to be qualified as ‘judicial lien creditors’ (see infra subsection 4.2). 
From that moment on, perfected secured creditors and judicial lien creditors rank 

                                            
427 Although in common usage ‘lien creditors’ often connote ‘judicial lien creditor’, in this thesis I will 
maintain the distinction made under Art. 9 UCC between a ‘lien creditor’ on the one hand and a ‘judicial 
lien creditor’ on the other. According to § 9-102(a)(52) UCC and in this thesis a ‘lien creditor’ includes 
four categories of creditors: “(A) a creditor that has acquired a lien on the property involved by attachment, levy, or the 
like; (B) an assignee for benefit of creditors from the time of assignment; (C) a trustee in bankruptcy from the date of the 
filing of the petition; or (D) a receiver in equity from the time of appointment.” When referring to ‘judicial lien 
creditor’ I allude to the category of creditors that is described in sub (A) of § 9-102(a)(52) UCC, i.e. 
creditors that have obtained a so-called ‘judicial lien’ on the debtor’s property by means of attachment, by 
levy or a similar proceeding. It should be noted, however, that the rules applicable to ‘lien creditors’ will 
obviously always apply to ‘judicial lien creditors’, as the former category includes the latter. Furthermore, 
by means of explanation, in civil law jargon ‘judicial lien creditor’ would allude to an enforcing general 
unsecured creditor as described in subsection 2.4.2, 2.4.6 and 2.4.8 of Chapter 3, describing Dutch secured 
transactions law. 
428 The idea behind this rule is that unsecured creditors simply have no claim to the collateral whatsoever, 
whereas secured creditors do, even unperfected ones (§ 9-201 UCC; § 9-317(a) UCC). See infra subsection 
4.2.1. 
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With regard to the fact that only debtors can make such a request, Official Comment 3 to 
9-210 UCC provides the following information: “Because creditors of and prospective purchasers 
from a debtor may have legitimate needs for more detailed information, it is necessary to provide a 
procedure under which the secured party will be required to provide information. On the other hand, the 
secured party should not be under a duty to disclose any details of the debtor’s financial affairs to any 
casual inquirer or competitor who may inquire. For this reason, this section gives the right to request 
information to the debtor only. The debtor may submit a request in connection with negotiations with 
subsequent creditors and purchasers, as well as for the purpose of determining the status of its credit 
relationship or demonstrating which of its assets are free of a security interest.”422 

In practice, the debtor typically makes an informal request for information first 
which most lenders respond to simply because they have a business relationship with the 
debtor. If the secured party refuses to provide the information, the debtor can make a 
formal request and receive the information after all.423  
 

In addition, the debtor can make all sorts of other information requests to the secured 
party, such as a ‘request for accounting’,424 a ‘request regarding a statement of account’425 
and a ‘request regarding a list of collateral’.426 The secured party has to provide this 
information within 14 days after the request (§ 9-210(b)-(e) UCC). Here too, giving the 
right to request information to the debtor only serves the purpose of preventing third 
parties to acquire confident information with regard to the debtor’s business. 
 
4. Priority rules 
4.1. Introduction 
In the preceding section I explained how filing or taking possession results in perfection. 
One of the main purposes of filing or taking possession, i.e. of perfection, is to give public 
notice of the security interest. In addition, perfection determines the ranking of 
competing (security) interests that may exist simultaneously in the same collateral. The 
following section will discuss these legal consequences of perfection – essentially the 
priority rules. Third parties who may have competing interests in respect of the same 
collateral include the following: 
 

i. general unsecured creditors: creditors who do not have the benefit of a security interest 
or any other preference 

                                            
422 Official Comment 3 to § 9-210 UCC. 
423 See LoPucki & Warren 2012, p. 318. 
424 A ‘request for an accounting’ means a record authenticated by a debtor requesting that the recipient 
provide an accounting of the unpaid obligations secured by collateral and reasonably identifying the 
transaction or relationship that is the subject of the request. § 9-210(a)(2) UCC. 
425 A ‘request regarding a statement of account’ means a record authenticated by a debtor requesting that 
the recipient approve or correct a statement indicating what the debtor believes to be the aggregate 
amount of unpaid obligations secured by collateral as of a specified date and reasonably identifying the 
transaction or relationship that is the subject of the request. § 9-210(a)(4) UCC. 
426 A ‘request regarding a list of collateral’ means a record authenticated by a debtor requesting that the 
recipient approve or correct a list of what the debtor believes to be the collateral securing an obligation 
and reasonably identifying the transaction or relationship that is the subject of the request. § 9-210(a)(3) 
UCC. 
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ii. judicial lien creditors: lien creditors who have obtained a so-called ‘judicial lien’ on the 
debtor’s property by means of attachment, by levy or a similar proceeding427 

iii. secured lenders: typically (but not necessarily) banks secured by a regular – i.e. not a 
purchase money – security interest 

iv. purchase money lenders: banks or other types of lenders secured by a purchase money 
security interest, i.e. a PMSI 

v. purchase money sellers: purchase money sellers are suppliers of movable assets that are 
secured by a PMSI  

vi. buyers: buyers can be divided in buyers in the ordinary course of business (‘BIOCOB’) on 
the one hand and buyers not in the ordinary course of business on the other 

 
As will become clear from the following subsections, the priority conflicts between these 
different competitors are very complex and full of exceptions. As a caveat, these 
subsections do not necessarily offer easy reading and are primarily designed to serve as a 
reference source. Before discussing the positions of these competitors in more detail in 
subsections 4.2-4.10, an outline of the main priority rules will be provided (see subsection 
4.1.1). 
  
4.1.1. Outline of the main priority rules 
Under Art. 9 UCC all creditors rank equally, unless a creditor is secured by a security 
interest: secured creditors – mostly lenders – have priority over unsecured creditors. This 
applies even if the secured creditor has not perfected its security interest (yet): 
unperfected security interests still have priority over unsecured creditors.428 Unperfected 
security interests, however, run the risk of being subordinated to unsecured creditors as 
soon as the latter are to be qualified as ‘judicial lien creditors’ (see infra subsection 4.2). 
From that moment on, perfected secured creditors and judicial lien creditors rank 

                                            
427 Although in common usage ‘lien creditors’ often connote ‘judicial lien creditor’, in this thesis I will 
maintain the distinction made under Art. 9 UCC between a ‘lien creditor’ on the one hand and a ‘judicial 
lien creditor’ on the other. According to § 9-102(a)(52) UCC and in this thesis a ‘lien creditor’ includes 
four categories of creditors: “(A) a creditor that has acquired a lien on the property involved by attachment, levy, or the 
like; (B) an assignee for benefit of creditors from the time of assignment; (C) a trustee in bankruptcy from the date of the 
filing of the petition; or (D) a receiver in equity from the time of appointment.” When referring to ‘judicial lien 
creditor’ I allude to the category of creditors that is described in sub (A) of § 9-102(a)(52) UCC, i.e. 
creditors that have obtained a so-called ‘judicial lien’ on the debtor’s property by means of attachment, by 
levy or a similar proceeding. It should be noted, however, that the rules applicable to ‘lien creditors’ will 
obviously always apply to ‘judicial lien creditors’, as the former category includes the latter. Furthermore, 
by means of explanation, in civil law jargon ‘judicial lien creditor’ would allude to an enforcing general 
unsecured creditor as described in subsection 2.4.2, 2.4.6 and 2.4.8 of Chapter 3, describing Dutch secured 
transactions law. 
428 The idea behind this rule is that unsecured creditors simply have no claim to the collateral whatsoever, 
whereas secured creditors do, even unperfected ones (§ 9-201 UCC; § 9-317(a) UCC). See infra subsection 
4.2.1. 
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according to the prior tempore rule: those who have ‘filed or perfected’429 the security 
interest or have ‘obtained the lien’ first, will win.430 The same applies in bankruptcy: the 
trustee in bankruptcy can avoid unperfected security interests, after which the collateral 
becomes part of the bankruptcy estate and can be liquidated by the trustee for the benefit 
of the general unsecured creditors.431 Amongst judicial lien creditors, they are ranked 
according to the same prior tempore rule: a creditor that has become a judicial lien creditor 
before another has priority over the latter.432 Perfection is also important in relation to 
competing secured creditors. A perfected secured creditor has priority over an unperfected 
secured creditor and perfected security interests also rank according the prior tempore rule; the 
secured creditor first in time is the creditor who filed or perfected first, whichever is 
earlier.433 The first to attach wins as between two unperfected security interests.434 

The stranger in our midst is the PMSI: its holders are afforded ‘super-priority’ over 
other security interests, even perfected ones. As already touched upon, a PMSI – and, 
hence, its priority – is conditioned upon the nature of the finance relationship between the 
debtor and a purchase money seller or lender which must be to the effect that the debtor 
has been enabled by the lender to acquire rights in, or the use of, the collateral (see supra 
subsection 2.3). 

  
The rationale for the ‘super-priority’ is manifold: in the first place, it serves the 
purpose of protecting its holder – i.e. a purchase money lender or purchase money 
seller – since it provided the funds used by the debtor to acquire the property in the 
first place. Moreover, it facilitates the debtors business’ needs to purchase goods in 
circumstances in which the first-to-file secured lender is unwilling to 
provide additional funds: by allowing later creditors to step up ahead of earlier 
creditors in certain limited circumstances, a PMSI protects the debtor from being 
held hostage by its primary lender that holds overbroad security (e.g. in the form of 
after acquired property clauses). A third justification for the super-priority concept is 
the notion that sellers of movable assets – who make use of PMSIs most – should not 
be forced to inspect the public filing system.435 

 

                                            
429 Hence, the concepts ‘perfection’ and ‘filing’ do overlap, but are not the same thing; see infra subsection 
4.3.1. 
430 This applies to lien creditors in general; see § 9-317(a)(2) UCC and footnote 427. Cf. infra subsection 
4.2.2. 
431 § 544(a)(1) BC; see infra subsection 4.2.3. 
432 This applies to lien creditors in general; see footnote 427 and subsection 4.1.3. 
433 See § 9-322(a)(1) UCC; see infra subsection 4.3.1. 
434 § 9-322(a)(3) UCC; see infra subsection 4.3.1. 
435 White & Summers 2002, § 33-4, LoPucki & Warren 2012, p. 526, White 1995, p. 560. Cf. Rusch 1995, 
p. 573: “One important reason for allowing a later purchase-money creditor to have priority over an earlier-filed secured 
party is to provide some balance of power between the first-filed secured party and the debtor” and: “Purchase money priority 
provisions provide the debtor some leverage against a secured party who files first but refuses to lend any more money to buy 
goods needed for the debtor’s business.” 
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To actually complete this super priority over other secured lenders, (judicial) lien creditors 
and buyers, purchase money lenders or purchase money sellers must take several 
procedural steps, which will be set out in the subsequent subsections.436 

Once a security interest is created, it continues in the collateral notwithstanding 
disposition thereof by the debtor, unless the secured party authorized the disposition free 
of the security interest.437 If the lender did not authorize the sale, buyers will nevertheless 
take free of pre-existing unperfected security interests, when they act in good faith, give 
value and receive delivery of the collateral. When the security interest in the collateral is 
perfected, the question whether the security interest remains in the collateral depends on 
whether or not the buyer can be qualified as a buyer in the ordinary course of business 
(‘BIOCOB’).438 

The following two subsections (subsection 4.1.2 and 4.1.3) will address how 
general unsecured creditors can be satisfied by obtaining a judicial lien on the debtor’s 
property (and thereby become ‘judicial lien creditors’) and the priority rules between 
judicial lien creditors among themselves. Subsection 4.1.3 will explain how these rules 
work in bankruptcy. 
 
4.1.2. Remedies available to general unsecured creditors 
The only way for an unsecured creditor to force the debtor to pay a due debt is through 
judicial process; ‘self-help remedies’ are not available to them. 
 

An example of a self-help remedy would be the ‘wrongful exercise of dominion and 
control over the debtor’s property in denial of or inconsistent with his rights’. This 
would constitute a so-called ‘(tort of) conversion’. Would a creditor perpetrate this, it 
may be charged with larceny. In addition, a creditor may incur liability for wrongful 
collection practices if it coerces payment from the debtor in an unreasonable manner.439 

 
The first step in the process of collecting debts is often to obtain a judgment from the 
court. When the creditor, to use standard legal parlance, ‘reduced its claim to judgment’, it 
will most typically – besides being referred to as ‘judgment creditor’ – deliver the 
judgment (or a writ of execution) to the sheriff of the jurisdiction where the debtor’s 
property is located. The sheriff will, in turn, levy on the property from the debtor. Once 
the sheriff has levied on the property, he will advertise and sell the property in accordance 
with customary procedures. This process is called ‘execution’.440 The creditor will be paid 

                                            
436 See infra subsections 4.2.4, 4.3.2, 4.4.1, 4.5.4, 4.6.1. and 4.8.1. 
437 § 9-315(a)(1) UCC; see infra subsection 4.5. 
438 § 9-320(a) UCC; see infra subsection 4.5.1-4.5.2. This rule is not applicable to subsequent secured 
lenders; in that case § 9-322(a)(1) UCC applies; see infra subsection 4.3.1. 
439 LoPucki & Warren 2012, p. 4-6. 
440 From this moment on the creditor is sometimes referred to as an ‘execution creditor’, but mostly and 
more importantly: as soon as this process has been completed a creditor is referred to as ‘judicial lien 
creditor’; see infra subsection 4.1.3. 
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according to the prior tempore rule: those who have ‘filed or perfected’429 the security 
interest or have ‘obtained the lien’ first, will win.430 The same applies in bankruptcy: the 
trustee in bankruptcy can avoid unperfected security interests, after which the collateral 
becomes part of the bankruptcy estate and can be liquidated by the trustee for the benefit 
of the general unsecured creditors.431 Amongst judicial lien creditors, they are ranked 
according to the same prior tempore rule: a creditor that has become a judicial lien creditor 
before another has priority over the latter.432 Perfection is also important in relation to 
competing secured creditors. A perfected secured creditor has priority over an unperfected 
secured creditor and perfected security interests also rank according the prior tempore rule; the 
secured creditor first in time is the creditor who filed or perfected first, whichever is 
earlier.433 The first to attach wins as between two unperfected security interests.434 

The stranger in our midst is the PMSI: its holders are afforded ‘super-priority’ over 
other security interests, even perfected ones. As already touched upon, a PMSI – and, 
hence, its priority – is conditioned upon the nature of the finance relationship between the 
debtor and a purchase money seller or lender which must be to the effect that the debtor 
has been enabled by the lender to acquire rights in, or the use of, the collateral (see supra 
subsection 2.3). 

  
The rationale for the ‘super-priority’ is manifold: in the first place, it serves the 
purpose of protecting its holder – i.e. a purchase money lender or purchase money 
seller – since it provided the funds used by the debtor to acquire the property in the 
first place. Moreover, it facilitates the debtors business’ needs to purchase goods in 
circumstances in which the first-to-file secured lender is unwilling to 
provide additional funds: by allowing later creditors to step up ahead of earlier 
creditors in certain limited circumstances, a PMSI protects the debtor from being 
held hostage by its primary lender that holds overbroad security (e.g. in the form of 
after acquired property clauses). A third justification for the super-priority concept is 
the notion that sellers of movable assets – who make use of PMSIs most – should not 
be forced to inspect the public filing system.435 

 

                                            
429 Hence, the concepts ‘perfection’ and ‘filing’ do overlap, but are not the same thing; see infra subsection 
4.3.1. 
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431 § 544(a)(1) BC; see infra subsection 4.2.3. 
432 This applies to lien creditors in general; see footnote 427 and subsection 4.1.3. 
433 See § 9-322(a)(1) UCC; see infra subsection 4.3.1. 
434 § 9-322(a)(3) UCC; see infra subsection 4.3.1. 
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p. 573: “One important reason for allowing a later purchase-money creditor to have priority over an earlier-filed secured 
party is to provide some balance of power between the first-filed secured party and the debtor” and: “Purchase money priority 
provisions provide the debtor some leverage against a secured party who files first but refuses to lend any more money to buy 
goods needed for the debtor’s business.” 
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To actually complete this super priority over other secured lenders, (judicial) lien creditors 
and buyers, purchase money lenders or purchase money sellers must take several 
procedural steps, which will be set out in the subsequent subsections.436 

Once a security interest is created, it continues in the collateral notwithstanding 
disposition thereof by the debtor, unless the secured party authorized the disposition free 
of the security interest.437 If the lender did not authorize the sale, buyers will nevertheless 
take free of pre-existing unperfected security interests, when they act in good faith, give 
value and receive delivery of the collateral. When the security interest in the collateral is 
perfected, the question whether the security interest remains in the collateral depends on 
whether or not the buyer can be qualified as a buyer in the ordinary course of business 
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The following two subsections (subsection 4.1.2 and 4.1.3) will address how 
general unsecured creditors can be satisfied by obtaining a judicial lien on the debtor’s 
property (and thereby become ‘judicial lien creditors’) and the priority rules between 
judicial lien creditors among themselves. Subsection 4.1.3 will explain how these rules 
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4.1.2. Remedies available to general unsecured creditors 
The only way for an unsecured creditor to force the debtor to pay a due debt is through 
judicial process; ‘self-help remedies’ are not available to them. 
 

An example of a self-help remedy would be the ‘wrongful exercise of dominion and 
control over the debtor’s property in denial of or inconsistent with his rights’. This 
would constitute a so-called ‘(tort of) conversion’. Would a creditor perpetrate this, it 
may be charged with larceny. In addition, a creditor may incur liability for wrongful 
collection practices if it coerces payment from the debtor in an unreasonable manner.439 

 
The first step in the process of collecting debts is often to obtain a judgment from the 
court. When the creditor, to use standard legal parlance, ‘reduced its claim to judgment’, it 
will most typically – besides being referred to as ‘judgment creditor’ – deliver the 
judgment (or a writ of execution) to the sheriff of the jurisdiction where the debtor’s 
property is located. The sheriff will, in turn, levy on the property from the debtor. Once 
the sheriff has levied on the property, he will advertise and sell the property in accordance 
with customary procedures. This process is called ‘execution’.440 The creditor will be paid 

                                            
436 See infra subsections 4.2.4, 4.3.2, 4.4.1, 4.5.4, 4.6.1. and 4.8.1. 
437 § 9-315(a)(1) UCC; see infra subsection 4.5. 
438 § 9-320(a) UCC; see infra subsection 4.5.1-4.5.2. This rule is not applicable to subsequent secured 
lenders; in that case § 9-322(a)(1) UCC applies; see infra subsection 4.3.1. 
439 LoPucki & Warren 2012, p. 4-6. 
440 From this moment on the creditor is sometimes referred to as an ‘execution creditor’, but mostly and 
more importantly: as soon as this process has been completed a creditor is referred to as ‘judicial lien 
creditor’; see infra subsection 4.1.3. 
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from the proceeds of sale, after the sheriff has deducted the expenses made to conduct 
the sale.441  
 

In addition to the above-mentioned means of debt collection, all U.S. states allow some 
form of pre-judgment ‘attachment' of assets at the outset of a lawsuit. Both pre-judgment 
attachment and execution involve property to be seized and held to satisfy an established 
debt, yet; property seized pursuant to attachment is held by the sheriff pending the outcome of 
a judgment, whereas execution typically occurs after a judgment is entered.442 Another 
procedure by which a creditor can collect its debts is ‘garnishment’. This is a process by 
which a creditor can collect what a debtor owes by reaching the debtor’s assets while they 
are in the possession of a third party. For example, it entails the third party (employer) to 
pay wages directly to the judgment creditor (this is called ‘wage garnishment’). In U.S. 
practice, the two most common ways for an unsecured creditor to get paid are the 
garnishing of financial assets such as a bank- or securities account and attachment of 
tangible piece(s) of property.443 

 
4.1.3. Judicial lien creditors 
Unsecured creditors are subject to the ‘race of diligence’444: they must obtain a judicial lien 
in order to take priority over later-in-time judicial lien creditors.445 After an unsecured 
creditor has acquired a lien on the debtor’s property by attachment, levy, or the like, it 
becomes a judicial lien creditor (§ 9-102(a)(52) UCC). Under the law of most states, the 
moment a creditor ‘obtains a lien’ is linked to the moment the sheriff takes possession of 
the goods, i.e. the date of levy;446 see supra previous subsection. Other states award a lien 
priority by connecting to the date of delivery of the writ to the sheriff. Then again, more 
and more states allow a judgment creditor to ‘perfect’447 the lien by filing a judgment (or a 

                                            
441 Picker 2009, p. 2-4, Harris & Mooney 2006, p. 15-18 and LoPucki & Warren 2012, p. 470. The 
procedures of seizure by the sheriff vary from state to state, but the basics are the same. See Adler, Baird 
& Jackson 2007, p. 5. 
442 See e.g. LoPucki & Warren 2012, p. 469-470. 
443 Some property is not liable for seizure. There are so-called ‘exemption statutes’ that ensure that 
collection does not leave a debtor destitute. The content of these exemption statutes varies from state to 
state. Note, however, that the concept of exemption is that the debtor is protected against unsecured 
creditors; if the debtor has given someone a security interest voluntarily, exemptions do not apply. 
LoPucki & Warren 2012, p. 15 and 17. 
444 This term connotes the 'first come, first serve' principle applying to creditors who are struggling to get 
to the debtor’s property first and the fact that in this race the most diligent creditor will be rewarded. 
445 Harris & Mooney 2006, p. 72. 
446 Adler, Baird & Jackson 2007, p. 9 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York). Some states acknowledge only actual physical possession by the sheriff; 
some accept forms of constructive or symbolic possession as sufficient. LoPucki & Warren 2012, p. 280, 
471-472. 
447 Since a creditor ‘becomes a lien creditor’ at the moment that effect vis-à-vis third parties is awarded, 
one sometimes speaks of ‘perfection’ of the lien. However, this is just a manner of speech: there is no 
difference between the moment the lien is obtained in the sense of § 9-102(a)(52) UCC and the moment it 
is ‘perfected’ in common parlance. 
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notice of it) in the UCC filing office. In this case, one has to search the filing system – not 
the sheriff’s office – to establish whether there is a judicial lien creditor.448  
 

California is an example of a state that prescribes a lien to be created by filing. To 
obtain a lien, in Californian law an ‘acknowledgement of satisfaction of judgment’ or a 
clerk’s certificate of satisfaction has to be filed.449 As is the case with a security interest, 
the financing statement lapses (i.e. ceases to be effective) after 5 years, unless a 
continuation statement is filed.450  

 
Judicial lien creditors have priority according to the prior tempore rule: a creditor who 
became a judicial lien creditor before another creditor, has priority over the latter. In the 
rare case that two or more creditors become judicial lien creditors on the same day, their 
rank differs from state to state. It also differs from state to state whether or not judicial 
lien creditors share pro rata if there is not sufficient money to satisfy all concerned. 
 
4.1.4. General unsecured creditors and judicial lien creditors in bankruptcy 
Bankruptcy proceedings are initiated by the filing of a bankruptcy petition. This can be 
done voluntarily, i.e. by the debtor himself, by filing the appropriate documents and 
paying a filing fee.451 Alternatively, three or more creditors to whom the debtor owes 
more than roughly $13,000452 in unsecured claims may force the debtor into bankruptcy, 
i.e. involuntarily.453 

Cases filed under Chapter 7 of the Bankruptcy Code (‘BC’) serve the purpose to 
liquidate the property of the debtor. In this case, a trustee in bankruptcy is appointed, 
who has the duty to collect the assets of the debtor, to reduce them to money and to 
distribute the resulting proceeds among creditors in accordance with the priority rules.454 
Alternatively, a bankruptcy case can be filed under Chapter 11 of the BC, which has the 
purpose of reorganizing and continuing the debtor’s business. Under Chapter 11 no 
trustee in bankruptcy will be appointed. Instead, the debtor – ‘the-debtor-in-possession’ 
(‘DIP’)455 – performs most duties and exercises most powers of a trustee.456 

                                            
448 There is some sense to this, since this is also the way in which a judgment lien against real estate is to 
be perfected. 
449 See §§ 724.060, 724.100, 697.640(a) of the Californian Civil Code for Procedure. 
450 See § 9515 of the Californian Uniform Commercial Code. 
451 See § 301 of the Bankruptcy Code (‘BC’). Currently, the filing fees are $ 245 for a Chapter 7 case, and $ 
1000 for a Chapter 11 case. See 28 U.S.C. § 1930(a). 
452 This amount is adjusted periodically. 
453 See § 303 BC. Cf. Picker 2009, p. 525 and Adler, Baird & Jackson 2007, p. 66. The rule is more detailed 
and complicated than set out here, but it would be going to far to elaborate on this. For more information 
on the exact details of this rule, see e.g. Adler, Baird & Jackson 2007, p. 66-69. 
454 See §§ 704(a)(1), 507 and 726 BC. Cf. Harris & Mooney 2006, p. 73 and 449-450. 
455 See § 1107(a) BC:  “[A, DJYH] debtor in possession shall have all the rights (…) and powers, and shall perform all 
the functions and duties (…) of a trustee serving in a case under this chapter.” 
456 In the case of a corporate debtor, the managers of the debtor corporation act as a ‘DIP’. See § 321-333 
BC in conjunction with § 1101-1109 BC and Adler, Baird & Jackson 2007, p. 32-41. It is beyond the 
purpose of this thesis to elaborate further on the details on the different bankruptcy procedures. 
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notice of it) in the UCC filing office. In this case, one has to search the filing system – not 
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Cases filed under Chapter 7 of the Bankruptcy Code (‘BC’) serve the purpose to 
liquidate the property of the debtor. In this case, a trustee in bankruptcy is appointed, 
who has the duty to collect the assets of the debtor, to reduce them to money and to 
distribute the resulting proceeds among creditors in accordance with the priority rules.454 
Alternatively, a bankruptcy case can be filed under Chapter 11 of the BC, which has the 
purpose of reorganizing and continuing the debtor’s business. Under Chapter 11 no 
trustee in bankruptcy will be appointed. Instead, the debtor – ‘the-debtor-in-possession’ 
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448 There is some sense to this, since this is also the way in which a judgment lien against real estate is to 
be perfected. 
449 See §§ 724.060, 724.100, 697.640(a) of the Californian Civil Code for Procedure. 
450 See § 9515 of the Californian Uniform Commercial Code. 
451 See § 301 of the Bankruptcy Code (‘BC’). Currently, the filing fees are $ 245 for a Chapter 7 case, and $ 
1000 for a Chapter 11 case. See 28 U.S.C. § 1930(a). 
452 This amount is adjusted periodically. 
453 See § 303 BC. Cf. Picker 2009, p. 525 and Adler, Baird & Jackson 2007, p. 66. The rule is more detailed 
and complicated than set out here, but it would be going to far to elaborate on this. For more information 
on the exact details of this rule, see e.g. Adler, Baird & Jackson 2007, p. 66-69. 
454 See §§ 704(a)(1), 507 and 726 BC. Cf. Harris & Mooney 2006, p. 73 and 449-450. 
455 See § 1107(a) BC:  “[A, DJYH] debtor in possession shall have all the rights (…) and powers, and shall perform all 
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Despite the fact that Chapter 11 proceedings have the purpose of restructuring and 
reorganizing corporate debtors,457 about 70% of them end up in the debtor’s assets 
being liquidated. This is a result of the fact that many Chapter 11 cases are converted 
into Chapter 7 cases. In addition, Chapter 11 is often used as a mechanism for 
liquidation.458 

 
The filing of a bankruptcy petition  instantaneously stops  the race between unsecured and 
judicial lien creditors, since an ‘automatic stay’ is imposed (§ 362(a) BC).459 This requires 
all creditors to immediately cease their debt collection efforts, whichever chapter of the 
BC is applicable and whether or not the petition was filed voluntarily.                                                                                                                                                                                                                                                                                                                                                                                                                                                   
 

The automatic stay prevents creditors from taking various actions. Creditors cannot 
demand payment of a claim that arose before commencement of the bankruptcy case or 
start a lawsuit against the debtor; they cannot enforce judgments against the debtor (for 
example by levying on the debtor’s property) and must cease litigation activities already 
in motion (e.g. notify the sheriff to refrain from a planned execution sale); they cannot 
stipulate for security rights from the debtor for existing unsecured debt or repossess 
collateral that has already been subject to a security interest, etc.460 

 
All unsecured and judicial lien creditors have to file their claims against the bankruptcy 
estate from the moment the petition is filed. If a judgment creditor seized the assets of 
the debtor but finds that the debtor is declared bankrupt prior to completion of 
enforcement, the judgment creditor has to release the assets.461 The property of the estate 
generally includes ‘all legal or equitable interests of the debtor in property as of the 
commencement of the case’ (§ 541 BC). General unsecured creditors are satisfied only to 
the extent that the value of the collateral exceeds the secured and preferred debt(s). In 
this (rare) case, general unsecured creditors are paid pro rata, in proportion to their 
claims.462 Only after unsecured creditors are paid in full do shareholders receive any 
distribution.463 
 

4.2. Lenders vs. general unsecured creditors & judicial lien creditors 
Section 3 explained that a security interest, once it has been created, is in addition to its 
enforceability against the debtor, enforceable (‘generally effective’) against third parties, 
unless the UCC provides otherwise: 

                                            
457 Unless otherwise indicated, “corporate debtor” is used in this thesis in the broad sense to include all 
registered and non-registered organizations. Hence, it includes limited liability companies and similar 
entities. 
458 White & Summers 2002, § 32-1 and LoPucki & Warren 2009, p. 499. 
459 See also Harris & Mooney 2006, p. 73.  
460 See e.g. Adler, Baird, Jackson 2007, p. 277. 
461 A lien gained moments before bankruptcy might be invalidated as a ‘preference’. See e.g. Adler, Baird, 
Jackson 2007, p. 352-387 for more information on this subject. 
462 Some unsecured creditors, such as tax authorities and wage claimants are afforded priority. See § 507(a) 
BC. 
463 § 726(a) BC. See also Harris & Mooney 2006, p. 449-456 and LoPucki & Warren 2012, p. 510-511. 
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“[General effectiveness.] Except as otherwise provided in [the Uniform Commercial Code], a 
security agreement is effective according to its terms between the parties, against purchasers of the 
collateral, and against creditors.”464 

 
I reiterate that notwithstanding the suggestion of general effectiveness, this rule should not 
be paraphrased to the effect that a security interest is effective against all third parties, i.e. 
‘good as against the world’. In fact this ‘general effectiveness’ applies only to unsecured 
creditors and subsequent unperfected secured creditors of the debtor.465 The following 
subsection (subsection 4.2.1) will address the position of secured lenders vis-à-vis general 
unsecured creditors. Subsequently, subsection 4.2.2 will address the position of secured 
lenders vis-à-vis judicial lien creditors, after which subsection 4.2.3 will address these 
positions in bankruptcy. 
 
4.2.1. Secured lenders vs. general unsecured creditors 
A secured lender has priority over an unsecured creditor, even though the secured lender 
has not perfected its security interest (yet). The idea behind this rule is that a creditor 
without a security interest simply has no claim to any specific collateral, whereas a(n) 
(unperfected but) secured lender does.466 Hence, as soon as a security interest has 
‘attached’ (Cf. supra subsection 2.3) it is not only enforceable against, for example, a trade 
creditor that has never intended to create a security interest, but also against another 
lender whose security interest has not attached (yet), against a lender whose collateral 
does not cover the whole amount of the loan, against a supplier of goods that does not 
have the benefit of a PMSI or another means of security and against a buyer that has not 
completed its transaction with the debtor (and consequently cannot be qualified as a 
‘buyer’; see infra subsection 4.5) etc. Hence, security rights have effect against general 
unsecured creditors, even when they have not been made public through perfection.467 

  
4.2.2. Secured lenders vs. judicial lien creditors 
Notwithstanding its enforceability against general unsecured creditors, an unperfected 
security interest is vulnerable to a judgment creditor, since the former will be subordinate 
to an interest of the latter as soon as the judgment creditor can be qualified as a ‘lien 
creditor’ (§ 9-317(a)(2) UCC), which includes a ‘judicial lien creditor’ (§ 9-102(a)(52)(A) 
UCC).468 More specifically, a secured lender prevails over a judicial lien creditor unless the 
latter achieves this qualification before the secured lender: (i) perfects its security interest, 

                                            
464 § 9-201(a) UCC. See also Official Comment 2 to § 9-201(a) UCC. 
465 Subsection 4.2.3 will provide further information concerning this is different in bankruptcy: here an 
unperfected security interest is not effective and can be avoided by the bankruptcy trustee (§ 554(a)(1) 
BC). 
466 White & Summers 2002, § 33-2. 
467 Whether or not this is fair or commercially feasible will be discussed in the Chapter 7.  
468 See supra footnote 427; hereafter I will refer to ‘judicial lien creditor’ only. 
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commencement of the case’ (§ 541 BC). General unsecured creditors are satisfied only to 
the extent that the value of the collateral exceeds the secured and preferred debt(s). In 
this (rare) case, general unsecured creditors are paid pro rata, in proportion to their 
claims.462 Only after unsecured creditors are paid in full do shareholders receive any 
distribution.463 
 

4.2. Lenders vs. general unsecured creditors & judicial lien creditors 
Section 3 explained that a security interest, once it has been created, is in addition to its 
enforceability against the debtor, enforceable (‘generally effective’) against third parties, 
unless the UCC provides otherwise: 

                                            
457 Unless otherwise indicated, “corporate debtor” is used in this thesis in the broad sense to include all 
registered and non-registered organizations. Hence, it includes limited liability companies and similar 
entities. 
458 White & Summers 2002, § 32-1 and LoPucki & Warren 2009, p. 499. 
459 See also Harris & Mooney 2006, p. 73.  
460 See e.g. Adler, Baird, Jackson 2007, p. 277. 
461 A lien gained moments before bankruptcy might be invalidated as a ‘preference’. See e.g. Adler, Baird, 
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464 § 9-201(a) UCC. See also Official Comment 2 to § 9-201(a) UCC. 
465 Subsection 4.2.3 will provide further information concerning this is different in bankruptcy: here an 
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or (ii) files a financing statement covering the collateral and complies with one of the 
conditions of § 9-203(b)(3) UCC.469 This means that if a secured lender competes with a 
judgment creditor and the former has signed a security agreement but has not perfected 
its security interest (yet), the only thing it can do to trump the judgment creditor is to file 
a financing statement before the latter becomes a lien creditor (by having obtained 
possession of the collateral or, in some states, by having filed its judgment). This also 
applies when the debtor has no rights in the collateral and even if the secured lender has 
not extended value. 
 

Another implication of this rule is that an unsecured creditor, when competing with a 
judgment creditor, can beat the latter by stipulating a security interest and perfect it, or to 
comply with § 9-203(b)(3) UCC and file a financing statement, before the latter levies 
upon the property.470  

 

4.2.2.1. Future advances 
Since ‘future advance clauses’471 purport to extend the effect of a security agreement 
beyond the initial debt, a relevant question is how these advances play a role in priority 
when a judicial lien creditor comes along. The key issue is whether or not a properly 
perfected secured party has the same priority with respect to future advances if those 
advances are made after the conflicting judicial lien arises. The answer to this question is 
provided by § 9-323(b) UCC: 
 

“(…) a security interest is subordinate to the rights of a person that becomes a lien creditor to the 
extent that the security interest secures an advance made more than 45 days after the person 
becomes a lien creditor unless the advance is made: (1) without knowledge of the lien; or (2) 
pursuant to a commitment entered into without knowledge of the lien.”472 

 
According to this definition, a secured lender will have priority over future advances if 
this lender did not know about the judicial lien473 or, if the advance was made within 45 
days of the creation of the judicial lien, even with knowledge of the judicial lien. In 
addition, the secured lender has priority with regard to its future advances if the advance 
is made, even with knowledge of the lien and outside the 45-day window, pursuant to a 
commitment that was entered into without knowledge of the lien. In sum: this definition 

                                            
469 In the context of movable assets this will boil down to sub (a) of § 9-203(b)(3) UCC; that the debtor 
has authenticated a security agreement. 
470 For several other examples of the operation of this rule, see Harris & Mooney 2006, p. 29. 
471 The operation of future advance clauses has been explained in subsection 2.1.4. 
472 See also Official Comment 4 to § 9-323 UCC and also LoPucki & Warren 2012, p. 480-481. I reiterate 
from footnote 427 that the rules applicable to ‘lien creditors’ will always apply to ‘judicial lien creditors’, as 
the former category includes the latter; § 9-102(1)(52) UCC. 
473 Hence, in this case a (judicial) lien creditor can limit the window of 45 days by giving notice of its 
interest to the secured creditor. Picker 2009, p. 325. 
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makes it difficult to imagine a competent secured lender losing future advances to a lien 
creditor who comes along after the original loan is made.474 
 

Although in practice lenders will often claim advances to be ‘pursuant to a commitment 
entered into without knowledge of the lien’ (§ 9-323(b) UCC), they typically do not 
promise to make subsequent advances, not even in revolving credit lines.  By contrast, if a 
bank issues a letter of credit that gives the beneficiary a right to payment upon the 
occurrence of one or more pre-defined trigger events, this would qualify as a promise to 
pay to which the rule as set out above applies.475                                                                                                                                                                                                                                                                                                                                                                                                                                                     

 
The 45-day period is not randomly chosen; it is consistent with the federal tax lien statute 
(Internal Revenue Code, ‘IRC’). This statute states that a secured party has priority (which 
extends to future advances) over a tax lien of the IRS476 when the advance is made within 
45 days after the IRS has filed a tax lien notice, but only if state law would give the 
secured party priority over a lien creditor for those future advances. Put differently: a 
secured lender has priority over a tax lien, provided it would have priority over a judicial 
lien.477 
 

4.2.2.2. Allocation of risks in case of defective filing 
Attachment of the debtor’s property by a judgment creditor will not make (much) sense if 
there is a prior secured lender that has already perfected its security interest or has filed a 
financing statement covering the collateral and complies with one of the conditions of § 9-
203(b)(3) UCC; see previous subsection. After all, in this case there is probably no(t) 
much prospect of recovery. Hence, to avoid unnecessary attachment costs, a judgment 
creditor has an interest in knowing whether there is a prior lender with such position. The 
judgment creditor can find out by checking the UCC files:478 if the lender has filed a 
financing statement properly and under the debtor’s correct name, this can be found by 
using the ‘SSL’ of the filing office where the financing statement was filed. Such a search 
may nevertheless not produce a financing statement of a prior secured lender as a result of 
a mistake made by the prior lender in stating the debtor’s correct name. In that case, the 
judgment creditor will trump the holder of that security interest as soon as the former has 

                                            
474 White & Summers put it less subtly: they suspect it will be ‘a cool day in hell’ when a secured creditor 
makes an advance that is subordinate to a lien creditor’s claim. White & Summers 2002 § 33-3. See also 
Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York) and 
LoPucki & Warren 2012, p. 486. 
475 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). See 
on this subject also Picker 2009, p. 323-327.  
476 The Internal Revenue Service (‘IRS’) is the American government agency responsible for tax collection and 
tax law enforcement.  
477 See § 6323(c)(2) and (d) of the Federal Tax Lien Act. Lectures Secured Transactions Law by Prof. R. 
Mann, Spring 2010 (Columbia University, New York) and LoPucki & Warren 2012, p. 481. 
478 In addition, the judgment creditor has to check whether the lender is not perfected, for example by 
taking possession of the debtor’s assets (§ 9-313(a) UCC; see supra subsection 3.2.1. 
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or (ii) files a financing statement covering the collateral and complies with one of the 
conditions of § 9-203(b)(3) UCC.469 This means that if a secured lender competes with a 
judgment creditor and the former has signed a security agreement but has not perfected 
its security interest (yet), the only thing it can do to trump the judgment creditor is to file 
a financing statement before the latter becomes a lien creditor (by having obtained 
possession of the collateral or, in some states, by having filed its judgment). This also 
applies when the debtor has no rights in the collateral and even if the secured lender has 
not extended value. 
 

Another implication of this rule is that an unsecured creditor, when competing with a 
judgment creditor, can beat the latter by stipulating a security interest and perfect it, or to 
comply with § 9-203(b)(3) UCC and file a financing statement, before the latter levies 
upon the property.470  

 

4.2.2.1. Future advances 
Since ‘future advance clauses’471 purport to extend the effect of a security agreement 
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when a judicial lien creditor comes along. The key issue is whether or not a properly 
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provided by § 9-323(b) UCC: 
 

“(…) a security interest is subordinate to the rights of a person that becomes a lien creditor to the 
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pursuant to a commitment entered into without knowledge of the lien.”472 
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469 In the context of movable assets this will boil down to sub (a) of § 9-203(b)(3) UCC; that the debtor 
has authenticated a security agreement. 
470 For several other examples of the operation of this rule, see Harris & Mooney 2006, p. 29. 
471 The operation of future advance clauses has been explained in subsection 2.1.4. 
472 See also Official Comment 4 to § 9-323 UCC and also LoPucki & Warren 2012, p. 480-481. I reiterate 
from footnote 427 that the rules applicable to ‘lien creditors’ will always apply to ‘judicial lien creditors’, as 
the former category includes the latter; § 9-102(1)(52) UCC. 
473 Hence, in this case a (judicial) lien creditor can limit the window of 45 days by giving notice of its 
interest to the secured creditor. Picker 2009, p. 325. 
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474 White & Summers put it less subtly: they suspect it will be ‘a cool day in hell’ when a secured creditor 
makes an advance that is subordinate to a lien creditor’s claim. White & Summers 2002 § 33-3. See also 
Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York) and 
LoPucki & Warren 2012, p. 486. 
475 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). See 
on this subject also Picker 2009, p. 323-327.  
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achieved the status of ‘judicial lien creditor’,479 due to the secured lender’s, albeit first-on-
file, untraceable and thus ‘seriously misleading’ (and therefore ineffective) financing 
statement.480 
 

If a financing statement is found by a judicial lien creditor because it is on file, while it 
does not contain the name of the debtor, the name of the secured party or an indication 
of the collateral covered – i.e. ‘crucial’ information – the financing statement is not 
effective at all, even if it is accepted and indexed by the filing officer (§ 9-520(c) 
UCC).481 

 
If the debtor’s correct name (and the other crucial information) is on file but the 
searching lien creditor claims to be misled because the debtor’s mailing address or other 
‘less crucial’ (i.e. § 9-516(b)(5) UCC-) information is stated incorrectly, the filing is 
nevertheless effective and has full effect against lien creditors, i.e. including judicial lien 
creditors (it is only ‘lien-perfected’).482 The same applies when this type of information is 
absent; searching creditors are not considered to be misled by a financing statement on file 
with (a few) blank lines relating to e.g. a mailing address; they ought to know that some 
information is missing and, consequently, need further inquiry.483 If a financing statement 
is not on file, because the filing officer has incorrectly484 rejected (or improperly indexed) 
it, it can be nevertheless effective against lien creditors if it has satisfied the necessary 
conditions for effectiveness (9-516(d) UCC).485 
 

I reiterate from subsection 3.7.2 that protecting the secured party against judicial lien 
creditors (and as we will see in subsection 4.2.3.1; the trustee in bankruptcy) only, is 
motivated by the belief of the Art. 9 UCC drafters that judicial lien creditors would not in 
any way be prejudiced by failure of the financing statements to appear since they do not 
search the filing system.486 Therefore, the drafters chose to protect third parties that do rely 
on the filing system, such as ‘purchasers’ e.g. secured parties.487 

 
4.2.3. Secured lenders in bankruptcy 
If a lender claims collateral under a security interest that has not attached (yet), the trustee 
in bankruptcy can simply assert the debtor’s claim that the security interest is ineffective 

                                            
479 This applies to lien creditors in general. See supra footnote 427. 
480 §§ 9-520(c), 9-502(a) and 9-506(c) UCC. See supra subsection 3.7.3. 
481 These situations are obviously very rare, since it is hard to imagine how such a filing would be 
discovered. 
482 § 9-520(c) UCC. Only subsequent lenders and buyers will be protected if they relied upon that type of 
misinformation. See § 9-338 UCC and subsection 3.7.3. 
483 See supra subsection 3.7.1. 
484 Incorrectly because it contained all of the required information, i.e. it satisfied both § 9-502 UCC and § 
9-516(b) UCC. 
485 See supra subsection 3.7.2. 
486 LoPucki & Warren 2012, p. 315. 
487 When used in the UCC, ‘purchasers’ includes secured parties, but not (judicial) lien creditors, see § 1-
201(b)(29) and (30) UCC. 
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(§ 9-203 UCC) and keep the collateral for the bankruptcy estate.488 It is much more 
common, however, that a secured lender’s security interest has attached but has not been 
perfected yet, or, that the secured lender financing statement has ‘lapsed’. In both cases, the 
rule that an unperfected but attached security interest has full effect against the debtor and the 
debtor’s general unsecured creditors (see § 9-201(a) UCC) gives no solace, since that rule 
is not applicable in bankruptcy: a trustee in bankruptcy (or a ‘debtor-in-possession’ in a 
Chapter 11 bankruptcy proceeding) is permitted to step into the shoes of and use the 
subordinating power of a ‘hypothetical lien creditor’489 to avoid unperfected security 
interests (§ 544(a)(1) BC).490 This rule is known as the ‘strong arm clause’. It applies, even 
if there is no such actual (judicial) lien creditor and even though the unperfected security 
interest would only be subordinated, not eliminated, under state law.  

 
The strong arm clause is one of the most important reasons why perfection is crucial 
and, moreover, why the contest between secured lenders and judicial lien creditors is a 
fundamental one: if a secured lender can trump a lien creditor, it simply means that it 
can keep its claim in the collateral in bankruptcy, instead of  having to 
stand  back  in  line with the general unsecured creditors. According to White & 
Summers, the motive behind this rule is the Code’s policy against secret security.491  

 
After avoidance of the security interest, the collateral becomes part of the bankruptcy 
estate and can be liquidated by the trustee in bankruptcy for the benefit of the general 
unsecured creditors. 

 
4.2.3.1. Allocation of risks in case of defective filing 
If a financing statement is ‘seriously misleading’ as a result of a mistake made by the 
secured lender in stating the debtor’s correct name, the financing statement is not 
effective and the trustee in bankruptcy can avoid it.492 If the debtor’s correct name is on 
file but the debtor’s mailing address or other ‘less crucial’- § 9-516(b)(5) information is 
stated incorrectly, the financing statement will be fully effective against the bankruptcy 
trustee.493 The same applies when this type of information is absent.494  If a financing 

                                            
488 §§ 541, 558 BC. 
489 This simply means that § 9-317(a)(2) UCC applies; see supra subsection 4.2.2. 
490 § 544(a)(1) BC provides: “The trustee shall have (…) the rights and powers of (…) a creditor (…) that obtains (…) 
a judicial lien on all property [an unsecured creditor could have reached at the commencement of the case, 
DJYH].” It might be useful to note at this point, that the terminology in the BC is sometimes different 
from the terminology used in Art. 9 UCC. The BC uses the term ‘lien’ for any type of charge against the 
property, so it includes both a security interest under Art. 9 UCC and a mortgage under real estate law as 
well as the judicial liens under the lien creditors of Art. 9 UCC, see § 101(37) BC. 
491 White & Summers 2002, § 32-3. 
492 See § 554(a)(1) BC and supra subsection 3.7.1 and 3.7.3. 
493 After all, the trustee has the same rights as a ‘hypothetical lien creditor’. See 9-317(a)(2) UCC and supra 
subsection 3.7.3 and 3.7.1. 
494 See § 9-520(c) UCC and see supra subsection 3.7.1. 
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479 This applies to lien creditors in general. See supra footnote 427. 
480 §§ 9-520(c), 9-502(a) and 9-506(c) UCC. See supra subsection 3.7.3. 
481 These situations are obviously very rare, since it is hard to imagine how such a filing would be 
discovered. 
482 § 9-520(c) UCC. Only subsequent lenders and buyers will be protected if they relied upon that type of 
misinformation. See § 9-338 UCC and subsection 3.7.3. 
483 See supra subsection 3.7.1. 
484 Incorrectly because it contained all of the required information, i.e. it satisfied both § 9-502 UCC and § 
9-516(b) UCC. 
485 See supra subsection 3.7.2. 
486 LoPucki & Warren 2012, p. 315. 
487 When used in the UCC, ‘purchasers’ includes secured parties, but not (judicial) lien creditors, see § 1-
201(b)(29) and (30) UCC. 
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488 §§ 541, 558 BC. 
489 This simply means that § 9-317(a)(2) UCC applies; see supra subsection 4.2.2. 
490 § 544(a)(1) BC provides: “The trustee shall have (…) the rights and powers of (…) a creditor (…) that obtains (…) 
a judicial lien on all property [an unsecured creditor could have reached at the commencement of the case, 
DJYH].” It might be useful to note at this point, that the terminology in the BC is sometimes different 
from the terminology used in Art. 9 UCC. The BC uses the term ‘lien’ for any type of charge against the 
property, so it includes both a security interest under Art. 9 UCC and a mortgage under real estate law as 
well as the judicial liens under the lien creditors of Art. 9 UCC, see § 101(37) BC. 
491 White & Summers 2002, § 32-3. 
492 See § 554(a)(1) BC and supra subsection 3.7.1 and 3.7.3. 
493 After all, the trustee has the same rights as a ‘hypothetical lien creditor’. See 9-317(a)(2) UCC and supra 
subsection 3.7.3 and 3.7.1. 
494 See § 9-520(c) UCC and see supra subsection 3.7.1. 
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statement does not appear on the public register because the filing officer has wrongly495 
rejected it, the non-filing is still effective to perfect the underlying security interest against 
the trustee(s) in bankruptcy; it is, after all, ‘lien perfected’ (§ 9-516(d) UCC).496 
 
4.2.4. Purchase money lenders vs. judicial lien creditors 
If a lender grants the debtor a loan that makes possible the acquisition of goods or 
software by the debtor – instead of a regular working capital loan – the security interest 
the lender takes in this collateral is called a ‘PMSI’ and the lender is a ‘purchase money 
lender’. 

A purchase money lender takes priority over the rights of a judicial lien creditor497 
if the former files a financing statement with respect to the PMSI before or within 20 
days after the debtor receives delivery of the collateral and the judicial lien has arisen 
between the time the security interest attaches and the time of filing (§ 9-317(e) UCC).498 
Put in more straightforward terms: the lender has a 20 day grace period499 to perfect its 
PMSI and thereby trump a lien that came into existence between the dates of attachment 
and perfection of the PMSI.500 

 
Example: Lender A funds the purchase of a machine by the debtor. Two days after 
delivery, a creditor of the debtor levies upon the machine to recover a debt owing to it 
by the debtor. As long as Lender A files the financing statement with 20 days from the 
date of delivery, Lender A takes priority over the judicial lien creditor. 

 
The 20-day grace period was created to facilitate sales of personal property on secured 
credit, since it permits suppliers of goods and banks to fund the debtor promptly without 
being forced to delay the funding until after filing.501 

 
It may speak for itself, that this rule leads to uncertainty for general unsecured creditors 
and judgment creditors:  despite the fact that such a creditor has checked the filing 
system, a levy can be unsuccessful due to an existing prior unknown security interest.502 

4.2.5. Purchase money lenders in bankruptcy 
Since § 544(a)(1) BC permits the trustee in bankruptcy503 to step into the shoes of and use 
the subordinating power of a ‘hypothetical lien creditor’,504 a purchase money lender must 

                                            
495 Incorrectly because it contained all of the required information, i.e. it satisfied both § 9-502 UCC and § 
9-516(b) UCC. See supra subsection 3.7.1. 
496 See supra subsection 3.7.2. 
497 This applies to lien creditors in general; see § 9-317(a)(2) UCC and footnote 427. 
498 Subsection 4.5 will illustrate that this also applies to (particular types of) buyers. 
499  This grace period starts when the debtor receives possession of the goods (§ 9-317(e) UCC). 
500 Hence, § 9-317(e) UCC is an exception to § 9-317(a)(2) UCC: even though the formalities for the PMSI 
have been fulfilled after the judgment creditor ‘becomes a lien creditor’, the former still takes priority over 
the latter. See also LoPucki & Warren 2012, p. 476-477 on this matter. 
501 See also Official Comment 8 to § 9-317 UCC, Sigman 2004, p. 72, LoPucki & Warren 2012, p. 476-477 
and White & Summers 2002, § 33-4. 
502 LoPucki & Warren argue that the harm to these creditors is likely to be minor. LoPucki & Warren 
2012, p. 476-477. 
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perfect the PMSI within the 20-day period505 in order to prevail over the bankruptcy 
trustee (§ 9-317(e) UCC). As long as this perfection takes place within the 20 days, it can 
even take place after the debtor has filed for bankruptcy. In that case, the perfection 
relates back to the (pre-petition) date506 the security interest was created (provided that 
the security interest was created before bankruptcy). 
 

This is an exception to the automatic stay and is provided by § 362(b)(3) BC which 
permits a creditor “(…) to perfect, or to maintain or continue the perfection of, an interest in 
property to the extent that the trustee’s rights and powers are subject to such perfection under section 
546 (b) [BC] (…)”. Subsequently, § 546(b) BC is to be read that it recognizes grace 
periods for perfection of security interests created by applicable state law, that is: Art. 9 
UCC.507 

 
If the secured party fails to file even within those 20 days, the trustee can avoid the 
security interest, after which the goods become part of the bankruptcy estate and the 
lender becomes a mere general unsecured creditor.508 
 
4.3. Lenders vs. lenders 
4.3.1. Secured lenders vs. secured lenders 
When two lenders hold a security interest in the same collateral the first to file or perfect has 
priority (§ 9-322(a)(1) UCC).509 This rule has two main implications, which can only be 
understood if one recalls that filing and perfection do not refer to the same process (or 
action), and therefore, may or may not occur simultaneously. 

                                                                                                                                        
 
 
 
 
 
 
503 Or a ‘debtor-in-possession’ in a Chapter 11 bankruptcy proceeding. 
504 Hence, § 9-317(a)(2) UCC applies. 
505 See infra footnote 548. 
506 Pre-petition date marks the period prior to the date of filing under Chapters 7 or 11. See supra Chapter 
4.1.4. 
507 § 546(b)(1) states that a bankruptcy trustee’s rights: “(…) are subject to any generally applicable law that - (A) 
permits perfection of an interest in property to be effective against an entity that acquires rights in such property before the date 
of such perfection; or (B) provides for the maintenance or continuation of perfection of an interest in property to be effective 
against an entity that acquires rights in such property before the date on which action is taken to effect such maintenance or 
continuation.” 
508 For more details on this subject, see Adler, Baird & Jackson 2007, p. 275-299. For the lender’s 
protection to be complete, the PMSI must be protected from intervening bona fide buyers and secured 
lenders during the period of grace. This will be discussed in subsection 4.5 and 4.3.2. 
509 As stipulated between two unperfected security interests, the first to attach wins (§ 9-322(a)(3) UCC). See 
also Official Comment 11 to § 9-322 UCC, Sigman 2004, p. 73, White & Summers 2002, § 33-3 and 
LoPucki & Warren 2012, p. 520. 
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being forced to delay the funding until after filing.501 

 
It may speak for itself, that this rule leads to uncertainty for general unsecured creditors 
and judgment creditors:  despite the fact that such a creditor has checked the filing 
system, a levy can be unsuccessful due to an existing prior unknown security interest.502 

4.2.5. Purchase money lenders in bankruptcy 
Since § 544(a)(1) BC permits the trustee in bankruptcy503 to step into the shoes of and use 
the subordinating power of a ‘hypothetical lien creditor’,504 a purchase money lender must 

                                            
495 Incorrectly because it contained all of the required information, i.e. it satisfied both § 9-502 UCC and § 
9-516(b) UCC. See supra subsection 3.7.1. 
496 See supra subsection 3.7.2. 
497 This applies to lien creditors in general; see § 9-317(a)(2) UCC and footnote 427. 
498 Subsection 4.5 will illustrate that this also applies to (particular types of) buyers. 
499  This grace period starts when the debtor receives possession of the goods (§ 9-317(e) UCC). 
500 Hence, § 9-317(e) UCC is an exception to § 9-317(a)(2) UCC: even though the formalities for the PMSI 
have been fulfilled after the judgment creditor ‘becomes a lien creditor’, the former still takes priority over 
the latter. See also LoPucki & Warren 2012, p. 476-477 on this matter. 
501 See also Official Comment 8 to § 9-317 UCC, Sigman 2004, p. 72, LoPucki & Warren 2012, p. 476-477 
and White & Summers 2002, § 33-4. 
502 LoPucki & Warren argue that the harm to these creditors is likely to be minor. LoPucki & Warren 
2012, p. 476-477. 
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perfect the PMSI within the 20-day period505 in order to prevail over the bankruptcy 
trustee (§ 9-317(e) UCC). As long as this perfection takes place within the 20 days, it can 
even take place after the debtor has filed for bankruptcy. In that case, the perfection 
relates back to the (pre-petition) date506 the security interest was created (provided that 
the security interest was created before bankruptcy). 
 

This is an exception to the automatic stay and is provided by § 362(b)(3) BC which 
permits a creditor “(…) to perfect, or to maintain or continue the perfection of, an interest in 
property to the extent that the trustee’s rights and powers are subject to such perfection under section 
546 (b) [BC] (…)”. Subsequently, § 546(b) BC is to be read that it recognizes grace 
periods for perfection of security interests created by applicable state law, that is: Art. 9 
UCC.507 

 
If the secured party fails to file even within those 20 days, the trustee can avoid the 
security interest, after which the goods become part of the bankruptcy estate and the 
lender becomes a mere general unsecured creditor.508 
 
4.3. Lenders vs. lenders 
4.3.1. Secured lenders vs. secured lenders 
When two lenders hold a security interest in the same collateral the first to file or perfect has 
priority (§ 9-322(a)(1) UCC).509 This rule has two main implications, which can only be 
understood if one recalls that filing and perfection do not refer to the same process (or 
action), and therefore, may or may not occur simultaneously. 

                                                                                                                                        
 
 
 
 
 
 
503 Or a ‘debtor-in-possession’ in a Chapter 11 bankruptcy proceeding. 
504 Hence, § 9-317(a)(2) UCC applies. 
505 See infra footnote 548. 
506 Pre-petition date marks the period prior to the date of filing under Chapters 7 or 11. See supra Chapter 
4.1.4. 
507 § 546(b)(1) states that a bankruptcy trustee’s rights: “(…) are subject to any generally applicable law that - (A) 
permits perfection of an interest in property to be effective against an entity that acquires rights in such property before the date 
of such perfection; or (B) provides for the maintenance or continuation of perfection of an interest in property to be effective 
against an entity that acquires rights in such property before the date on which action is taken to effect such maintenance or 
continuation.” 
508 For more details on this subject, see Adler, Baird & Jackson 2007, p. 275-299. For the lender’s 
protection to be complete, the PMSI must be protected from intervening bona fide buyers and secured 
lenders during the period of grace. This will be discussed in subsection 4.5 and 4.3.2. 
509 As stipulated between two unperfected security interests, the first to attach wins (§ 9-322(a)(3) UCC). See 
also Official Comment 11 to § 9-322 UCC, Sigman 2004, p. 73, White & Summers 2002, § 33-3 and 
LoPucki & Warren 2012, p. 520. 
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First of all, perfected security interests will have priority over security interests that have not 
been perfected or filed at all. The second implication relates to the priority conflict 
between two perfected security interests: in that case, the rule is that the first to file or perfect has 
priority. The – at first sight confusing – consequences of this last implication can be 
understood best if one focuses on the question how the competitors at stake have 
established perfection. If they perfected their security interest by filing, the first to file will 
win. Hence, if two lenders grant a loan to the debtor and thereby attach more or less at 
the same time, the first to file510 has priority (assuming that both lender are not in another 
way perfected). This applies irrespective of the parties’ knowledge: § 9-322(a)(1) UCC 
constitutes a so-called pure ‘race-statute’.511 
 

For a creditor to know whether it will be first filer, it has to file a financing statement 
before lending anything and, at the same time, ask the filing officer for a so-called 
‘search report’. A search report shows the filer whether its filing is the only one on file 
as of the effective date of the search. If a creditor checks the filing system (i.e. asks for a 
search report) at a later time, it will run the risk that a security interest is created in 
between, but has not yet been processed (and therefore not publicly accessible). To 
summarize, the order of conduct should ideally be: (1) file, (2) search,512 (3) establish 
that you have priority, (4) grant the loan.513 

The Official Comment provides: “The justification for determining priority by order of 
filing lies in the necessity of protecting the filing system – that is, of allowing the first secured party who 
has filed to make subsequent advances without each time having to check for subsequent filings as a 
condition of protection”.514 In addition, a justification for the rule is sought in legal certainty 
since no disputes will arise with regard to the questions who knew what, about what, at 
what time: if a creditor filed or perfected first, that is simply ‘the end of it’.515 

 

Hence, and by means of illustration: if Lender A files a financing statement on January 1 
but neither grants a loan nor signs a security agreement, the security interest is deemed 
unperfected simply because it has not attached yet (see § 9-308(a) UCC). If Lender B files 
a financing statement on January 7 against the same collateral, while granting a loan at the 
same time, it would be perfected. If Lender A eventually grants the debtor a loan on 
                                            
510 ‘Filing’ refers to the filing of an effective financing statement (see subsection 3.3.1 for the requirements 
of an effective financing statement). Official Comment 4 to § 9-322 UCC.  
511 In a pure ‘race-statute’, whoever files first wins, even if the first to file had knowledge of an earlier 
security interest. A ‘notice race-statute’ refers to a system that protects a subsequent purchaser only if it 
has filed before and purchased without notice of the earlier secured party. A pure ‘notice statute’, to 
conclude, refers to a system in which any subsequent purchaser without notice is protected, regardless of 
whether it has filed before the first purchaser did. See White & Summers 2002, § 33-3. As will become 
clear in Chapter 7, Book IX has adopted a ‘pure notice’ statute. 
512 In addition to searching the filing system, the secured lender should check whether the debtor has 
possession of the assets in order to make sure that no other secured lenders have priority by means of 
taking possession. See subsection 3.2.1. 
513 Cf. Harris, Kilborn & Livingston 2012, p. 472: “(…) a filer in a deal of any magnitude would conduct its own 
search after filing to see whether, in fact, its financing statement is going to be shown.” 
514 Official Comment 4 to § 9-322 UCC. Moreover, Official Comment 3 provides that the rules may be 
regarded as adaptations of the idea, deeply rooted in common law, of a race of diligence among creditors. 
See also LoPucki & Warren 2012, p. 521 and Sigman 2004, p. 73. 
515 White & Summers 2002, § 33-3. 
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January 15, it will have priority even though Lender B’s loan was made earlier and was 
perfected at the time the loan was made. Hence, Lender A has priority because it ‘filed or 
perfected’ (i.e. it filed on January 1 and attached or perfected on January 15) before Lender 
B did (i.e. Lender B filed and perfected on January 7). It makes no difference whether 
Lender A knew of Lender B’s security interest when Lender A advanced its loan.516 This 
rule incites lenders to file immediately a potential security interest while (still) negotiating 
with the debtor on whether and to what extent they should grant a loan to the latter.517 
The rationale of giving public notice is to make later potential lenders aware of earlier 
lenders. Therefore, the system is set up in such a way that later lenders should have the 
possibility to actually adjust to rights that are already on file.518 The mechanism underlying 
this rule is sometimes referred to as the ‘Filing Priority Principle’.519 

If one or both of the competing secured parties have perfected their security 
interest by a means other than filing, § 9-322 UCC must also be interpreted such that the first 
to file or perfect wins. I reiterate that this makes sense only, if one recalls that filing and 
perfection are not the same legal process, and therefore, may or may not occur 
simultaneously. Since taking possession of the collateral, for example520, can also result in 
perfection of a security interest; hence, if this occurs before another creditor files, the 
former will have priority over the latter. Likewise, if a creditor files before another 
creditor takes possession of the collateral, the former creditor wins.521 Hence, if a lender 
wants to perfect its security interest by filing a financing statement, it must also make sure 
that no lender has taken possession of the collateral.522 
 

                                            
516 This example was inspired by the several examples provided by Official Comment 4 to § 9-322 UCC 
and by Plank 2013, p. 456 and LoPucki & Warren 2012, p. 521. 
517 See § 9-502(d) UCC in this respect:  “A financing statement may be filed before a security agreement is made or a 
security interest otherwise attaches.” 
518 As LoPucki & Warren put it: “(…) a secured party can file a financing statement before either lending or agreeing to 
lend (…) search the filing system at its leisure (…) to make sure its financing statement is the first on file, and then lend 
without worrying that a competing secured party might have perfected since the filing”. LoPucki & Warren 2012, p. 521. 
As a result, the UCC’s filing office contains many financing statements that do not represent an existing 
security interest. This is caused also by the fact that secured creditors do not have the duty to remove 
obsolete filings (see supra subsection 3.4.3.1), unless the debtor asks for them. 
519 See for example Plank 2013, p. 443: “(...) the Filing Priority Principle favors a subsequent transferee that provides 
notice of a potential interest in a property item by filing such notice pursuant to an established filing or recordation regime over 
an earlier transferee that acquired its interest after the filing but before the subsequent transferee completes the steps necessary 
to acquire its interest. (…) (T)he most prominent and innovative application of the Filing Priority Principle is the relatively 
new (…) “first-to-file-or-perfect rule” for competing perfected security interests of UCC section 9-322(a)(1) (…).” 
520 Or, with respect to vehicles (e.g. cars, motor vehicles, trucks, buses), airplanes and waterborne vessels 
(e.g. boats) security interests are perfected through a system of notation on ‘certificates of title’; see supra 
subsection 3.2.2. 
521 The next subsection shows a (rather atypical) application of this rule, when a security interest is 
automatically perfected. In this case an earlier filed security interest will be ranked after a later filed security 
interest, because the latter was ‘automatically perfected’ before the former has filed its financing 
statement. 
522 LoPucki & Warren 2012, p. 330. 
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510 ‘Filing’ refers to the filing of an effective financing statement (see subsection 3.3.1 for the requirements 
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security interest. A ‘notice race-statute’ refers to a system that protects a subsequent purchaser only if it 
has filed before and purchased without notice of the earlier secured party. A pure ‘notice statute’, to 
conclude, refers to a system in which any subsequent purchaser without notice is protected, regardless of 
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513 Cf. Harris, Kilborn & Livingston 2012, p. 472: “(…) a filer in a deal of any magnitude would conduct its own 
search after filing to see whether, in fact, its financing statement is going to be shown.” 
514 Official Comment 4 to § 9-322 UCC. Moreover, Official Comment 3 provides that the rules may be 
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See also LoPucki & Warren 2012, p. 521 and Sigman 2004, p. 73. 
515 White & Summers 2002, § 33-3. 
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519 See for example Plank 2013, p. 443: “(...) the Filing Priority Principle favors a subsequent transferee that provides 
notice of a potential interest in a property item by filing such notice pursuant to an established filing or recordation regime over 
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(e.g. boats) security interests are perfected through a system of notation on ‘certificates of title’; see supra 
subsection 3.2.2. 
521 The next subsection shows a (rather atypical) application of this rule, when a security interest is 
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522 LoPucki & Warren 2012, p. 330. 
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4.3.1.1. After-acquired property  
Priority in respect of after-acquired property dates back to the original time of priority (§ 
9-322(a)(1) UCC).523  
 

Example: On January 1 Lender A agrees with the debtor to provide the latter a loan. The 
security agreement states that the security interest covers all of the debtor’s property, 
including after acquired property. A financing statement is filed on the same day. One 
month later, on February 1 Lender B does exactly the same: a loan is agreed upon with the 
debtor, the security interest is deemed to cover all of the debtor’s (existing and after 
acquired) property and a financing statement is filed on the same day. On March 1 the 
debtor acquires rights in a new piece of collateral, for example a machine. At that moment 
both Lender A and Lender B acquire a security interest in the machine, however; Lender A 
has priority over Lender B, simply because it filed before Lender B did.524 

 
4.3.1.2. Future advances 
When a lender takes a security interest and perfects the security interest by filing, this 
lender will be perfected also with regard to future advances the debtor draws on the 
underlying line of credit.525 Future advances will be covered by the initial financing 
statement filed by the initial secured creditor, without the need for any new filing.526 As a 
result, a second-in-time secured lender cannot claim priority with regard to a future 
advance if a first-in-time secured lender has priority under § 9-322(a)(1) UCC.527 
 

4.3.1.3. Allocation of risks in case of defective filing 
For the first filer in the context of the above-mentioned rule, I reiterate that lenders should 
ideally rely on the following order of conduct: (1) file, (2) search,528 (3) establish that they 
have priority, (4) grant the loan.529 If a first-in-time lender has properly filed a financing 
statement, it will simply show up after a search under the debtor’s correct name when 
using the ‘SSL’ of the filing office where the financing statement is filed. If such a search 
does not produce a financing statement of a prior secured lender as a result of a mistake 
made by this lender in stating the debtor’s correct name, the subsequent secured lender will 
trump the prior lender. Although the financing statement was first-on-file; it is 
untraceable and thus ‘seriously misleading’ and therefore ineffective.530 If the debtor’s 
correct name is on file but the debtor’s mailing address or other § 9-516(b)(5) information 

                                            
523 This is irrelevant of whether this priority is established by means of filing or by another method of 
perfection. See also Official Comment 5 to § 9-322 UCC. Cf. White & Summers 2002, § 33-3(a) on this 
subject. 
524 This is a paraphrase of the example 4 of Official Comment 5 to § 9-322 UCC. 
525 See supra Chapter 6, subsection 3.1. 
526 § 9-322(a)(1) UCC and § 9-323 UCC. Although it is no requirement to be perfected in future advances, 
it is common practice that future advances are mentioned in the financing statement.  
527 I refer to subsection 3.4.1.5 for further more details on this subject. 
528 See supra footnote 512. 
529 See supra subsection 4.3.1. 
530 §§ 9-520(c), 9-502(a), 9-506(c) UCC. See supra subsection 3.7.3. 
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is stated incorrectly and the subsequent lender claims to be misled by that mistake, the 
security interest of the first-on-file secured lender is not ‘purchaser perfected’. This means 
that first security interest will be subordinate to a conflicting perfected secured creditor if 
the latter has given value in reasonable reliance531 upon the incorrect information (§ 9-
338(1) UCC). Hence, on the rare occasion that a subsequent lender relies on the 
misinformation to its detriment, the lender will rank before the first-on-file lender (whose 
financing statement is effective, but flawed). Yet, this does not apply if this type of § 9-
516(b)(5) information is simply missing; here too, secured lenders are expected not be 
misled by a financing statement on file with (a few) blank fields as to the mailing address 
or so; they will simply know that some information is missing and, consequently, need 
further inquiry.532 If a financing statement does not show up in a search because it has 
been wrongly refused by a filing officer (or is improperly indexed), it has no effect whatsoever 
against subsequent secured lenders, who give value and acted in reasonable reliance upon the 
absence of the record from the files (§ 9-516(d) UCC).533 If necessary, the damaged filing 
party can try to sue the state official for the wrongful rejection.534 
 
4.3.2. Purchase money-lenders vs. secured lenders 
If a lender qualifies as a purchase money-lender, different priority rules apply. I reiterate 
that the holder of a PMSI is afforded ‘super-priority’ if the holder takes the procedural 
steps provided by § 9-324 UCC.535 This article shows that which steps need to be taken 
depend on the nature of the collateral concerned: a distinction is made between a PMSI 
transaction in which ‘non-inventory collateral’536 and ‘inventory collateral’537 is financed. 

When purchase money-lenders finance ‘non-inventory collateral’, they will have 
priority over ordinary (i.e. a non-purchase money) secured lenders, if the former perfects 
the PMSI no later than 20 days after the debtor receives possession538 of the non-

                                            
531 Official Comment 2 to § 9-338 UCC provides that a purchaser (e.g. a buyer) who has not made itself 
aware of the information in the filing office with respect to the debtor cannot act in ‘reasonable reliance’ 
upon incorrect information. 
532 See supra subsection 3.7.1. 
533 See Official Comment 3 to § 9-516 UCC: “(…) subsection (d) imposes upon the filer the risk that a record failed 
to make its way into the filing system because of the filing office’s wrongful rejection of it.” 
534 See supra subsection 3.7.2. 
535 § 9-324 UCC overrides the otherwise-applicable first-to-file-or-perfect rule of § 9-322(a)(1) UCC. 
536 ‘Non-inventory collateral’ refers to goods other than inventory, farm-products and livestock. 
537 § 9-102(a)(48) UCC: ““Inventory” means goods, other than farm products, which: (A) are leased by a person as lessor; 
(B) are held by a person for sale or lease or to be furnished under a contract of service; (C) are furnished by a person under a 
contract of service; or (D) consist of raw materials, work in process, or materials used or consumed in a business.” 
538 Official Comment 3 to § 9-324 UCC provides that it is usually quite clear when the debtor receives 
possession of the collateral. In addition, the Official Comment provides: “However, sometimes the debtor buys 
goods and takes possession of them in stages, and then assembly and testing are completed (by the seller or the debtor-buyer at 
the debtor’s location. Under those circumstances, the buyer “takes possession” within the meaning of subsection (a) when, after 
an inspection of the portion of the goods in the debtor’s possession, it would be apparent to a potential lender to the debtor that 
the debtor has acquired an interest in the goods taken as a whole. A similar issue concerning the time when “the debtor 
receives possession” arises when a person acquires possession of goods under a transaction that is not governed by this Article 
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security interest of the first-on-file secured lender is not ‘purchaser perfected’. This means 
that first security interest will be subordinate to a conflicting perfected secured creditor if 
the latter has given value in reasonable reliance531 upon the incorrect information (§ 9-
338(1) UCC). Hence, on the rare occasion that a subsequent lender relies on the 
misinformation to its detriment, the lender will rank before the first-on-file lender (whose 
financing statement is effective, but flawed). Yet, this does not apply if this type of § 9-
516(b)(5) information is simply missing; here too, secured lenders are expected not be 
misled by a financing statement on file with (a few) blank fields as to the mailing address 
or so; they will simply know that some information is missing and, consequently, need 
further inquiry.532 If a financing statement does not show up in a search because it has 
been wrongly refused by a filing officer (or is improperly indexed), it has no effect whatsoever 
against subsequent secured lenders, who give value and acted in reasonable reliance upon the 
absence of the record from the files (§ 9-516(d) UCC).533 If necessary, the damaged filing 
party can try to sue the state official for the wrongful rejection.534 
 
4.3.2. Purchase money-lenders vs. secured lenders 
If a lender qualifies as a purchase money-lender, different priority rules apply. I reiterate 
that the holder of a PMSI is afforded ‘super-priority’ if the holder takes the procedural 
steps provided by § 9-324 UCC.535 This article shows that which steps need to be taken 
depend on the nature of the collateral concerned: a distinction is made between a PMSI 
transaction in which ‘non-inventory collateral’536 and ‘inventory collateral’537 is financed. 

When purchase money-lenders finance ‘non-inventory collateral’, they will have 
priority over ordinary (i.e. a non-purchase money) secured lenders, if the former perfects 
the PMSI no later than 20 days after the debtor receives possession538 of the non-

                                            
531 Official Comment 2 to § 9-338 UCC provides that a purchaser (e.g. a buyer) who has not made itself 
aware of the information in the filing office with respect to the debtor cannot act in ‘reasonable reliance’ 
upon incorrect information. 
532 See supra subsection 3.7.1. 
533 See Official Comment 3 to § 9-516 UCC: “(…) subsection (d) imposes upon the filer the risk that a record failed 
to make its way into the filing system because of the filing office’s wrongful rejection of it.” 
534 See supra subsection 3.7.2. 
535 § 9-324 UCC overrides the otherwise-applicable first-to-file-or-perfect rule of § 9-322(a)(1) UCC. 
536 ‘Non-inventory collateral’ refers to goods other than inventory, farm-products and livestock. 
537 § 9-102(a)(48) UCC: ““Inventory” means goods, other than farm products, which: (A) are leased by a person as lessor; 
(B) are held by a person for sale or lease or to be furnished under a contract of service; (C) are furnished by a person under a 
contract of service; or (D) consist of raw materials, work in process, or materials used or consumed in a business.” 
538 Official Comment 3 to § 9-324 UCC provides that it is usually quite clear when the debtor receives 
possession of the collateral. In addition, the Official Comment provides: “However, sometimes the debtor buys 
goods and takes possession of them in stages, and then assembly and testing are completed (by the seller or the debtor-buyer at 
the debtor’s location. Under those circumstances, the buyer “takes possession” within the meaning of subsection (a) when, after 
an inspection of the portion of the goods in the debtor’s possession, it would be apparent to a potential lender to the debtor that 
the debtor has acquired an interest in the goods taken as a whole. A similar issue concerning the time when “the debtor 
receives possession” arises when a person acquires possession of goods under a transaction that is not governed by this Article 

241



Chapter 5

 242 

inventory collateral (§ 9-324(a) UCC).539 Thus, the purchase money-lender must have filed 
a financing statement before that time.540 This priority is granted even if the purchase 
money-lender knows that a conflicting security interest has been created or that a 
conflicting financing statement covering the same collateral has been filed by another 
lender: if the financing statement is filed within those 20 days, the PMSI is – with retro-
active effect – automatically perfected when the debtor receives possession of the 
collateral.541  
  

In the situation addressed here, perfection takes place at an earlier time than the PMSI is 
filed in the public filing system. The same goes for the situation in which a creditor 
perfects its security interest by taking possession: this (‘prior’) claim is not in the filing 
system. This means that, for a creditor to know who has – not only filed but also – 
perfected first, it should in addition to checking the filing system (i.e. asking for a search 
report) and viewing the collateral to make sure it is not in the possession of the holder of 
a competing security interest, also take into account the possibility of a PMSI being 
automatically perfected.542 

 
When ‘inventory collateral’ is financed, the standard is less flexible. In order to achieve 
priority over an earlier-filed ordinary security interest, the purchase money-lender must 
achieve perfection – that is: file – before the debtor receives possession of the inventory (§ 
9-324(b) UCC).543 (Thus, the 20-day grace period does not apply to inventory). Secondly, 
the purchase money-lender must notify the earlier-filed lender that it has or expects to 
acquire a PMSI in the described inventory (§ 9-324(c) UCC). Hence, the purchase money-
lender has to search the files to know whom it has to notify. Although a PMSI-
notification is supposed to be able to encompass multiple transactions, this notice should 

                                                                                                                                        
 
 
 
 
 
 
[such as a lease, DJYH] and then later agrees to buy the goods on secured credit. In that case, so the Official 
Comment provides, the lease is converted to a security interest and the former lessor – now: seller – has 
to file a financing statement to be protected against creditors of the lessee. The 20-day period commences 
when the goods become ‘collateral’, i.e. until they become subject to a security interest. See Official 
Comment 3 to § 9-324 UCC. 
539 Cf. Harris & Mooney 2006, p. 250-257, LoPucki & Warren 2012, p. 526, White & Summers 2002, § 33-
4 and Sigman 2004, p. 74. 
540 In theory, the lender can also perfect its PMSI by taking possession, but this is not common in view of 
the interruption this would cause with regard to the debtor’s business and it would in fact be somewhat 
contrary to the nature of PMSIs. 
541 See Official Comment 3 to § 9-324 UCC. 
542 Cf. LoPucki & Warren 2012, p. 526. 
543 Filing is unnecessary only in the case of ‘consumer goods’ because the PMSI will be automatically 
perfected. 
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be received before, but not more than five years before, the debtor receives possession of 
the inventory (§ 9-324(b)(3) UCC).544 When the so-called ‘inventory lender’, i.e. the 
secured lender has not received notification (or if the other security interest does not 
qualify as a PMSI), any advance made in normal circumstances will have priority under 
the basic priority rule of § 9-322 UCC. 
 

The exception to the 20-day grace period in § 9-324(a) UCC in case of inventory is 
designed to accommodate the commercial practice of inventory financing, in which 
‘revolving credit lines’ – arrangements for periodic advances against incoming goods – 
are common.545 The notification requirement is adopted to protect these inventory 
lenders: absent this rule, one fears that the debtor has the possibility of applying to the 
inventory lender to make periodic advances, while it already has given a PMSI in the 
inventory to another lender or seller. Notification would make fraud of this kind more 
difficult, since it enables inventory lenders to consciously decide to not make other 
advances, without having to search the filing system.546 

 

4.3.2.1. Priority despite exchange of the collateral (i.e. priority in proceeds)  
If a purchase money-lender obtains a PMSI in the goods sold to the debtor, it is quite 
conceivable that the debtor will on-sell the goods to third parties prior to paying the 
purchase money-lender.547 The question then arises whether the PMSI will also cover the 
proceeds and whether it takes priority over a competing security interest that had been filed 
prior to the PMSI sale.  
 

I reiterate that a secured party can ‘trace’ the value of the collateral as it changes or is 
disposed by the debtor, since a secured party is given a right to so-called ‘proceeds’. In a 
nutshell, proceeds are whatever is received by the debtor upon the sale of its assets. See 
supra subsection 2.2.2 for more detailed information. 

 
The answer to this question depends again on the nature of the goods. If the collateral 
consists of non-inventory, such as equipment the purchase money-lender’s PMSI priority 
will indeed extend to the proceeds.548 If the collateral consists of inventory, the purchase 
money-lender’s PMSI priority will extend to the proceeds only if such proceeds consist of 

                                            
544 This means that the notice is good for five years. See Official Comment 3 to § 9-324 UCC and Sigman 
2004, p. 74. 
545 Outside the inventory field, ‘revolving credit lines’ are fairly unusual. Despite this, Baird and Jackson 
argue that a notification requirement should also be required for non-inventory PMSIs. See Baird & 
Jackson 1982, p. 194-196. For a different view on this, see Harris 1982, p. 338, note 66. 
546 Official Comment 4 to § 9-324 UCC. Cf. Harris & Mooney 2006, p. 251, LoPucki & Warren 2012, p. 
526 and White & Summers 2002, § 33-4 on this matter. 
547 The same applies to purchase money sellers; see infra subsection 4.4.1 
548 However, this priority extends to the proceeds only if the PMSI in the original collateral is perfected no 
later than 20 days after the debtor receives possession of that non-inventory collateral and the proceeds 
are ‘identifiable’. § 9-324(a) UCC. 

242



U.S. secured transactions law with regard to movable assets 

 242 
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active effect – automatically perfected when the debtor receives possession of the 
collateral.541  
  

In the situation addressed here, perfection takes place at an earlier time than the PMSI is 
filed in the public filing system. The same goes for the situation in which a creditor 
perfects its security interest by taking possession: this (‘prior’) claim is not in the filing 
system. This means that, for a creditor to know who has – not only filed but also – 
perfected first, it should in addition to checking the filing system (i.e. asking for a search 
report) and viewing the collateral to make sure it is not in the possession of the holder of 
a competing security interest, also take into account the possibility of a PMSI being 
automatically perfected.542 

 
When ‘inventory collateral’ is financed, the standard is less flexible. In order to achieve 
priority over an earlier-filed ordinary security interest, the purchase money-lender must 
achieve perfection – that is: file – before the debtor receives possession of the inventory (§ 
9-324(b) UCC).543 (Thus, the 20-day grace period does not apply to inventory). Secondly, 
the purchase money-lender must notify the earlier-filed lender that it has or expects to 
acquire a PMSI in the described inventory (§ 9-324(c) UCC). Hence, the purchase money-
lender has to search the files to know whom it has to notify. Although a PMSI-
notification is supposed to be able to encompass multiple transactions, this notice should 

                                                                                                                                        
 
 
 
 
 
 
[such as a lease, DJYH] and then later agrees to buy the goods on secured credit. In that case, so the Official 
Comment provides, the lease is converted to a security interest and the former lessor – now: seller – has 
to file a financing statement to be protected against creditors of the lessee. The 20-day period commences 
when the goods become ‘collateral’, i.e. until they become subject to a security interest. See Official 
Comment 3 to § 9-324 UCC. 
539 Cf. Harris & Mooney 2006, p. 250-257, LoPucki & Warren 2012, p. 526, White & Summers 2002, § 33-
4 and Sigman 2004, p. 74. 
540 In theory, the lender can also perfect its PMSI by taking possession, but this is not common in view of 
the interruption this would cause with regard to the debtor’s business and it would in fact be somewhat 
contrary to the nature of PMSIs. 
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542 Cf. LoPucki & Warren 2012, p. 526. 
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be received before, but not more than five years before, the debtor receives possession of 
the inventory (§ 9-324(b)(3) UCC).544 When the so-called ‘inventory lender’, i.e. the 
secured lender has not received notification (or if the other security interest does not 
qualify as a PMSI), any advance made in normal circumstances will have priority under 
the basic priority rule of § 9-322 UCC. 
 

The exception to the 20-day grace period in § 9-324(a) UCC in case of inventory is 
designed to accommodate the commercial practice of inventory financing, in which 
‘revolving credit lines’ – arrangements for periodic advances against incoming goods – 
are common.545 The notification requirement is adopted to protect these inventory 
lenders: absent this rule, one fears that the debtor has the possibility of applying to the 
inventory lender to make periodic advances, while it already has given a PMSI in the 
inventory to another lender or seller. Notification would make fraud of this kind more 
difficult, since it enables inventory lenders to consciously decide to not make other 
advances, without having to search the filing system.546 

 

4.3.2.1. Priority despite exchange of the collateral (i.e. priority in proceeds)  
If a purchase money-lender obtains a PMSI in the goods sold to the debtor, it is quite 
conceivable that the debtor will on-sell the goods to third parties prior to paying the 
purchase money-lender.547 The question then arises whether the PMSI will also cover the 
proceeds and whether it takes priority over a competing security interest that had been filed 
prior to the PMSI sale.  
 

I reiterate that a secured party can ‘trace’ the value of the collateral as it changes or is 
disposed by the debtor, since a secured party is given a right to so-called ‘proceeds’. In a 
nutshell, proceeds are whatever is received by the debtor upon the sale of its assets. See 
supra subsection 2.2.2 for more detailed information. 

 
The answer to this question depends again on the nature of the goods. If the collateral 
consists of non-inventory, such as equipment the purchase money-lender’s PMSI priority 
will indeed extend to the proceeds.548 If the collateral consists of inventory, the purchase 
money-lender’s PMSI priority will extend to the proceeds only if such proceeds consist of 

                                            
544 This means that the notice is good for five years. See Official Comment 3 to § 9-324 UCC and Sigman 
2004, p. 74. 
545 Outside the inventory field, ‘revolving credit lines’ are fairly unusual. Despite this, Baird and Jackson 
argue that a notification requirement should also be required for non-inventory PMSIs. See Baird & 
Jackson 1982, p. 194-196. For a different view on this, see Harris 1982, p. 338, note 66. 
546 Official Comment 4 to § 9-324 UCC. Cf. Harris & Mooney 2006, p. 251, LoPucki & Warren 2012, p. 
526 and White & Summers 2002, § 33-4 on this matter. 
547 The same applies to purchase money sellers; see infra subsection 4.4.1 
548 However, this priority extends to the proceeds only if the PMSI in the original collateral is perfected no 
later than 20 days after the debtor receives possession of that non-inventory collateral and the proceeds 
are ‘identifiable’. § 9-324(a) UCC. 
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chattel paper, instruments or cash, but it will not if the proceeds consist of accounts (§ 9-
324(b) UCC).549 
 

4.3.2.2. Fixtures 
The question is what happens with a PMSI, if the goods covered by the PMSI become 
affixed to land or a building that is subject to a mortgage in such a way that the PMSI 
goods are to be qualified as ‘fixtures’: will the PMSI in the fixture have priority or the real 
estate claimant (i.e. encumbrancer or owner of the building)? 
 

I recall that a secured lender has two ways to perfect its security interest in goods that 
are, or are to become, fixtures.550 First, it may perfect a security interest in the fixture by 
the filing of a regular financing statement in the UCC’s office as designated by § 9-
501(a)(2) UCC. This is called a ‘non-fixture filing’.551 Second, the secured lender may 
perfect a security interest in the fixture by the filing in the office that is designated for 
the filing or recording of mortgages on the real property to which such collateral relates, 
i.e. in the local real-property mortgage office (§ 9-501(a)(1)(B) UCC). This is a so-called 
‘fixture filing’.552 Hence, ‘fixture filings’ – which, by definition, are recorded in the real 
property records – should be distinguished from ‘UCC filings covering fixtures’, which 
are filed in the Art. 9 UCC index.553 See supra subsection 3.3.3.2. 

 
If the PMSI in the fixture is filed as a ‘fixture filing’ in the real estate records, the purchase 
money-lender has priority as against the prior recorded real-estate claimants, if the interest 
of the real estate claimant has arisen before the goods become fixtures, and the fixture 
filing took place before the goods become fixtures, or within 20 days thereafter (§ 9-
334(d) UCC).554 If, on the other hand, the purchase money-lender files the PMSI on a 
fixture in the UCC’s filing office, it will only be protected against lien creditors and the 
trustee in bankruptcy (§ 9-334(e)(3)).555 No protection will be afforded against later 
mortgagees or fixture filers who perfected their interest in the real estate records (§ 9-
334(e) UCC). Hence, the best way to ensure priority is to file a fixture filing in the real 
property records. 
 

                                            
549 However, this priority extends to these proceeds (chattel paper, instruments or cash) only if these 
proceeds are identifiable and if they are received on or before the delivery of the inventory to the buyer (§ 
9-324(b) UCC). 
550 See also Official Comment 4 to § 9-501 UCC. 
551 White & Summers 2002, § 31-13 and § 33-5 and Picker 2009, p. 517-518. 
552 Under § 9-102(a)(40) UCC, a ‘fixture filing’ is the filing of a financing statement covering goods that 
are or are to become fixtures and satisfying the requirements of § 9-502(a) and (b) UCC. 
553 § 9-501(a) and Comments 3 and 4; § 9-102(a)(6), (40), (41), Sigman 1999a, p. 62 and White & Summers 
2002, § 31-13 and § 33-5. 
554 This priority rule corresponds to the priority rule of § 9-324 UCC. See also Official Comment 7 to § 
334 UCC and LoPucki & Warren 2012, p. 526 for an illustration of this rule. 
555 See also Official Comment 9 to § 9-334 UCC. 
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There are some limited exceptions to the general fixtures priority rule provided in § 9-
334(e)(2) and § 9-334(f) UCC. It is beyond the scope of this thesis to elaborate on this.556  

 

4.3.2.3. Accession and commingling 
The priority rules on accessions and commingled goods are similar to the priority rules on 
fixtures and will be discussed briefly.557 In case of conflict as a result of accession, the 
regular provisions determining priority apply.558 Most typically, the person with the claim 
on accession is a purchase money-seller or purchase money-lender who will have priority 
on the basis of § 9-324 UCC.559 I recall that in the case of ‘commingling’, the security 
interest attaches to the product or mass it becomes part of and continues to be perfected 
if the security interest in the goods was perfected before the commingling (§ 9-336(b) or 
(c) UCC). If more than one perfected security interest attaches to a product or mass as a 
result of commingling, the interests rank equally in the proportion to the value of the 
collateral. If one of the two competitors is not perfected at the time of commingling, the 
competitor will be subordinated to the perfected security interest (§ 9-336(f) UCC).560 
 
4.3.3. Purchase money-lenders vs. purchase money-lenders 
In the relatively unusual situation that two lenders grant the debtor a loan that enables the 
latter to buy collateral – hence a situation of multiple lenders having a PMSI – § 9-324(g) 
UCC applies. In brief, this section makes clear that, when neither of the creditors is a 
seller, the first-to-file-or-perfect rule of § 9-322(a) UCC applies: the first to file or perfect 
wins.561 
 

4.4. Lenders vs. sellers 
4.4.1. Secured lenders vs. purchase money sellers 
Traditionally, a lender provides the debtor with a regular (working capital) loan in 
exchange for a perfected security interest in all of the debtor’s assets, while a seller 
conducts business with the debtor by supplying goods on credit. If the seller follows the 
very specific steps to obtain a PMSI for the goods that it is selling to the debtor, the seller 
will be able to trump the security interest of an ordinary secured lender. The priority 
conflict between an ordinary secured lender and a purchase money seller will be 

                                            
556 See the Official Comments to § 9-334 UCC and White & Summers 2002, § 33-5 for more details on 
these exceptions. 
557 As a reminder, ‘accession’ occurs when goods are physically united with other goods in such a manner 
that the identity of the original goods is not lost (§ 9-102(a)(1) UCC). When ‘commingling’ occurs, the 
identity of collateral does get lost (§ 9-336(a) UCC). See supra subsection 2.1.5. 
558 This follows from § 9-335(c) UCC. 
559 This rule has an exception if a secured creditor has perfected its security interest by notation on the 
certificate of title; see § 9-335(d) UCC. 
560 For more details and illustrations concerning these rules see e.g. the Official Comments to § 9-335 UCC 
and § 9-336 UCC, White & Summers 2002, § 33-6 and LoPucki & Warren 2012, p. 530-513. 
561 For the operation of § 9-322(a) UCC and illustrative examples, see supra subsection 4.3.1. 

244



U.S. secured transactions law with regard to movable assets 

 244 

chattel paper, instruments or cash, but it will not if the proceeds consist of accounts (§ 9-
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I recall that a secured lender has two ways to perfect its security interest in goods that 
are, or are to become, fixtures.550 First, it may perfect a security interest in the fixture by 
the filing of a regular financing statement in the UCC’s office as designated by § 9-
501(a)(2) UCC. This is called a ‘non-fixture filing’.551 Second, the secured lender may 
perfect a security interest in the fixture by the filing in the office that is designated for 
the filing or recording of mortgages on the real property to which such collateral relates, 
i.e. in the local real-property mortgage office (§ 9-501(a)(1)(B) UCC). This is a so-called 
‘fixture filing’.552 Hence, ‘fixture filings’ – which, by definition, are recorded in the real 
property records – should be distinguished from ‘UCC filings covering fixtures’, which 
are filed in the Art. 9 UCC index.553 See supra subsection 3.3.3.2. 

 
If the PMSI in the fixture is filed as a ‘fixture filing’ in the real estate records, the purchase 
money-lender has priority as against the prior recorded real-estate claimants, if the interest 
of the real estate claimant has arisen before the goods become fixtures, and the fixture 
filing took place before the goods become fixtures, or within 20 days thereafter (§ 9-
334(d) UCC).554 If, on the other hand, the purchase money-lender files the PMSI on a 
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trustee in bankruptcy (§ 9-334(e)(3)).555 No protection will be afforded against later 
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549 However, this priority extends to these proceeds (chattel paper, instruments or cash) only if these 
proceeds are identifiable and if they are received on or before the delivery of the inventory to the buyer (§ 
9-324(b) UCC). 
550 See also Official Comment 4 to § 9-501 UCC. 
551 White & Summers 2002, § 31-13 and § 33-5 and Picker 2009, p. 517-518. 
552 Under § 9-102(a)(40) UCC, a ‘fixture filing’ is the filing of a financing statement covering goods that 
are or are to become fixtures and satisfying the requirements of § 9-502(a) and (b) UCC. 
553 § 9-501(a) and Comments 3 and 4; § 9-102(a)(6), (40), (41), Sigman 1999a, p. 62 and White & Summers 
2002, § 31-13 and § 33-5. 
554 This priority rule corresponds to the priority rule of § 9-324 UCC. See also Official Comment 7 to § 
334 UCC and LoPucki & Warren 2012, p. 526 for an illustration of this rule. 
555 See also Official Comment 9 to § 9-334 UCC. 
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556 See the Official Comments to § 9-334 UCC and White & Summers 2002, § 33-5 for more details on 
these exceptions. 
557 As a reminder, ‘accession’ occurs when goods are physically united with other goods in such a manner 
that the identity of the original goods is not lost (§ 9-102(a)(1) UCC). When ‘commingling’ occurs, the 
identity of collateral does get lost (§ 9-336(a) UCC). See supra subsection 2.1.5. 
558 This follows from § 9-335(c) UCC. 
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certificate of title; see § 9-335(d) UCC. 
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addressed in this subsection. As already explained in subsection 4.3.2, the holder of a 
PMSI is afforded ‘super-priority’ when it takes the procedural steps as set out by § 9-324 
UCC.562 Obviously, this rule also applies when the purchase money secured creditor is a 
seller. Therefore, for more details on this priority rule (including the rules for priority in 
proceeds) I refer to subsection 4.3.2. 
 

As a reminder: in a nutshell, this rule implies that when ‘non-inventory’ collateral is 
financed by the seller, it will have priority over a conflicting ordinary security interest in 
the same goods, if it is perfected when the debtor receives possession of the collateral 
or within 20 days thereafter (§ 9-234(a) UCC). If ‘inventory’ is financed, the purchase 
money seller will have priority over a conflicting ordinary security interest of a lender if 
the PMSI is perfected before the debtor receives possession of the inventory and if the 
seller has notified the earlier-filed lender that it has acquired or expects to acquire a 
purchase-money security interest in the described inventory (§ 9-234(b) UCC).563 

 
4.4.2. Secured lenders vs. sellers using other means of protection 
In practice, many inventory lenders do not permit their debtors to allow PMSIs to exist in 
favor of their sellers, by simply declaring it a basis for default (i.e. enabling them to 
accelerate the loan when it is breached).564 As a result, many sellers are unable to retain 
(purchase money) security interests in what they sell.565 There are a few things sellers can 
do to ‘beat’ secured (inventory) lenders besides stipulating for a PMSI and asking for cash 
against delivery; some of those tools work, others do not. For the sake of clarity, this 
subsection will discuss these weapons briefly.566 
 

4.4.2.1. Retention of title 
Some sellers believe that they can trump inventory lenders by stipulating a retention of 
title. This is a contract stating that title will not pass until after the debtor has paid for the 
goods. However, under the UCC retention of title is treated as an immediate sale, with the 
seller retaining a security interest (§ 2-401(1) UCC).567 Therefore, in practice the retention 
of title is a ‘trap for the unwary’: since it is a security interest it will lose against other 
security interests that were first to file.568 
 

                                            
562 § 9-324 UCC overrides the otherwise-applicable first-to-file-or-perfect rule of § 9-322(a)(1) UCC. 
563 Just to give you some insight in common practice, LoPucki wrote in 1995 that “[m]any, if not most, UCC 
filings are made to perfect purchase money security interests created at the time a manufacturer or dealer sells the collateral to 
an end user or reseller.” LoPucki 1995, p. 587. There is not much reason to assume that this is very different 
anno 2013. 
564 This is called a ‘negative pledge’. 
565 Harris & Mooney 2006, p. 252-253 and LoPucki & Warren 2012, p. 582. 
566 In describing these weapons, I will use LoPucki & Warren 2012’s order, p. 582 et seq.  
567 § 2-401(1) UCC provides: “(…). Any retention or reservation by the seller of the title (property) in goods shipped or 
delivered to the buyer is limited in effect to a reservation of a security interest. (…).” 
568 Cf. LoPucki & Warren 2012, p. 582 on this subject. 
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4.4.2.2. Consignments  
The seller may also try to consign the goods to the debtor for sale. ‘Consignments’ under 
Art. 9 UCC are narrowly defined in § 9-102(a)(20) UCC.569 In a nutshell, this article 
requires the seller570 to deliver the goods to a merchant – i.e. debtor571 – for the purpose 
of sale. If a transaction indeed has to be qualified as a consignment under this 
definition,572 certain specific rules apply that have the purpose of protecting third parties 
by providing them the possibility of reaching the interest of the consignor-seller in the 
goods. The consignee-debtor, for example, is deemed to acquire all rights and title to the 
goods identical to those the consignor-seller had or had power to transfer, as a result of 
which the debtor’s creditors can acquire judicial liens and security rights in the goods (§ 9-
319 UCC). The interest of the consignor-seller is deemed to be a PMSI in the inventory (§ 
9-103(d) UCC).573 Consequently, the priority of the consignor-seller’s interest against lien 
creditors, competing secured lenders and purchasers of the goods from the consignee-
debtor are to be determined by reference to the priority rules generally applicable to 
inventory, such as § 9-317 UCC, 9-320 UCC, 9-322 and 9-324 UCC. Vis-à-vis secured 
lenders – the subject of this subsection – the consignor-seller has to file its PMSI within 
20 days and give notice to the lender to have priority over the former (§ 9-324(b) 
UCC).574 If the seller-consignor does not complete this action, because it does not realize 
its consignment is deemed a PMSI, the inventory lender will have priority. 
 

Essentially, there is another, third, group of consignments that is governed by Art. 9 UCC, 
but not because it is a consignment, but because it is a consignment-like situation that is, in 
fact, a secured transaction. If a transaction is structured such that e.g. the debtor (consignee) 
is not entitled to return the goods the consignment will be qualified as a disguised security 
interest, for which reason all of Art. 9 UCC applies.575 

                                            
569 § 9-102(a)(20) UCC: ““Consignment” means a transaction, regardless of its form, in which a person delivers goods to a 
merchant for the purpose of sale and: (A) the merchant: (i) deals in goods of that kind under a name other than the name of 
the person making delivery; (ii) is not an auctioneer; and (iii) is not generally known by its creditors to be substantially 
engaged in selling the goods of others; (B) with respect to each delivery, the aggregate value of the goods is $1,000 or more at 
the time of delivery; (C) the goods are not consumer goods immediately before delivery; and (D) the transaction does not create 
a security interest that secures an obligation.” These consignments are covered by Art. 9 UCC (rather than Art. 2 
UCC) see, § 9-109(a)(4) UCC. See supra subsection 1.3.4. 
570 The seller is the consignor. § 9-102 (21) UCC: ““Consignor” means a person that delivers goods to a consignee in 
a consignment.” 
571 The debtor is the consignee. § 9-102(19) UCC: ““Consignee” means a merchant to which goods are delivered in a 
consignment.” 
572 The exceptions to this definition are transactions for which the consequences of this rule – the need to 
file – would be inappropriate, such as consumer goods (see subsection (c)), or for which filing would be of 
insufficient benefit to justify the costs, such as transactions below 1000 dollar (see subsection (d)). These 
consignments are mostly governed by non-Art. 9 UCC statutes. See Official Comment 14 to § 9-102 
UCC. 
573 § 9-103(d) UCC: “[Consignor’s inventory purchase-money security interest.] The security interest of a consignor in goods 
that are the subject of a consignment is a purchase-money security interest in inventory.”  
574 See Official Comment 6 to § 9-103 UCC, Official Comment 2 and 3 to § 9-319 UCC. 
575 See §§ 9-102(a)(20)(D) UCC, 9-109(a)(1) and 1-201(b)(35) UCC.  See also LoPucki & Warren 2012, p. 
583. 
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addressed in this subsection. As already explained in subsection 4.3.2, the holder of a 
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4.4.2.3. Right of reclamation from insolvent debtor 
If a seller discovers that it has sold goods to a buyer – i.e. the debtor – and the latter is 
insolvent, the seller can reclaim the goods upon demand within a reasonable time after 
the buyer’s receipt of the goods. Such a demand does not have to be in writing and has 
no time limit (§ 2-702(2) UCC).576 Any receipt of goods on credit by the buyer amounts 
to a tacit business representation of solvency and therefore is fraudulent against any 
particular seller. Thus, the premise of reclamation is that the seller was defrauded, unless 
the debtor proves the contrary.577 

 
A similar right to reclaim the goods exists in case of the debtor’s bankruptcy, but the 
requirements differ from the requirements for reclaiming goods under Art. 2 UCC. In 
bankruptcy, a reclamation demand must be in writing. In addition, the seller has 45 days 
of the debtor’s receipt of the goods, but not later than 20 days after the commencement 
of the bankruptcy case (§ 546(c) BC). 

 
The relevant question for this subsection is to what extent this right of reclamation can be 
upheld against an intervening secured inventory lender. In practice, the reclaiming seller 
loses the battle most of the time: § 2-702(3) UCC recognizes the secured lender as a good 
faith578 purchaser whose security interest will attach to purchased inventory immediately 
upon their identification to the contract for sale. This gives secured lenders the right to 
(retain) possession of the goods.579 Accordingly, in relation to a secured lender, the seller 
will lose if the former is perfected. However, this right will have effect against the debtor 
and the trustee in bankruptcy.580 
 

4.4.2.4. Express or implied agreement with the inventory lender  
The most direct way for a seller to be protected from priority of the debtor's secured 
(inventory) lender would be an agreement between a seller and an inventory lender 

                                            
576 According to the original version of Art. 2 UCC, the demand should be made within ten days after 
receipt of the goods. The amended version of Art. 2 UCC omits the 10-day limitation. 
577 Official Comment 2 to § 2-702 UCC, Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York) and LoPucki & Warren 2012, p. 584. 
578 Under former § 1-201(19) UCC ‘good faith’ was defined as ‘honesty in fact in the conduct or 
transaction concerned’. In Rev. § 1-201(b)(21) ‘good faith’ is defined as ‘honesty in fact and the 
observance of reasonable commercial standards of fair dealing’. From these definitions it can be seen that 
the standard for determining good faith was traditionally subjective: not a party’s negligence or stupidity was 
decisive, but his actual knowledge (i.e. its motive). Therefore, it was often referred to as the ‘pure heart, 
empty head’ standard. By incorporating an element of fairness, the drafters of Revised Art. 1 UCC 
adopted an objective standard. Moses 2002, p. 48. The definition of good faith in Rev. § 1-201(b)(21) 
corresponds to the definition of good faith in Art. 9 UCC (see § 9-102(a)(43) UCC) and in most other 
UCC articles. See also Official Comment to § 1-201 UCC. 
579 When the right to reclaim is invoked in bankruptcy, there is no ‘good faith’ requirement (see § 546(c) 
BC). A secured lender that agreed upon an after acquired property clause will simply prevail over the 
reclaiming seller if it has ‘prior rights’; see LoPucki & Warren 2012, p. 588-589. 
580 For more details on the seller’s right to reclaim, see Harris & Mooney 2006, p. 21-25 and LoPucki & 
Warren 2012, p. 583-788. 
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providing for direct disbursement to the seller (for its supplies) by the (inventory) lender 
out of the loan advanced to the debtor. An only slightly less robust variation is an 
arrangement whereby the inventory lender and seller agree that the loans advanced will be 
used to pay the latter. There are several reasons why nonetheless such arrangements are 
not common. First, these agreements are not attractive to the debtor who does not want 
to be deprived of a ‘float’. In addition, suppliers are not keen to be seen as insisting on 
direct payment from the inventory lender because they have no interest in becoming 
tainted by the suggestion they are aware that the debtor is in financial difficulty. After all, 
the result might be that the debtor feels inclined to move its business to a supplier willing 
to fund him directly. Additionally, such practices are not customary in some particular 
fields of industry.581 
 

4.4.2.5. Equitable subordination 
In extreme cases the seller may be able to defeat the lender on the basis of ‘equitable 
subordination’ (§ 510(c) BC). In these cases, courts use their power and authority to 
subordinate a secured lender’s claims on the debtor’s assets to the claims of the (junior) 
(unsecured) seller(s) based on principles of equity. For this to happen, the secured lender 
must have engaged in some type of inequitable conduct, which has resulted in injury to 
the debtor’s creditors or conferred an unfair advantage on the lender.582 In addition, 
equitable subordination of the claim must not be inconsistent with bankruptcy law. 
 

4.4.2.6. Unjust enrichment (‘feeding the lien’) 
Some circumstances justify the secured lender to be liable to an unsecured seller based on 
the theory of unjust enrichment. According to (what is considered to be) the leading case 
on this matter, this occurs “(…) when a secured creditor initiates or encourages transactions between 
the debtor and the supplier of goods and services, and benefits from the goods or services supplied to produce 
such debt”.583 Put differently, if the secured lender tries to make unsecured sellers to spend 
money to preserve the collateral, which improves the lien, the secured lender has to 
compensate the sellers to avoid unjust enrichment.584 
 
4.4.3. Purchase money-lenders vs. purchase money-sellers 
If both the lender and the seller have a security interest that qualifies as a PMSI, the 
seller’s interest takes priority under § 9-324(g)(1) UCC. 
 

                                            
581 LoPucki & Warren 2012, p. 588 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York). 
582 Such as fraud, illegality, or breach of fiduciary duty. 
583 Ninth District Production Credit Association v. Ed. Duggan, Inc., 821 P.2d 788 (Colo. 1991). 
584 LoPucki & Warren 2012, p. 591-592 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 
2010 (Columbia University, New York). 
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581 LoPucki & Warren 2012, p. 588 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York). 
582 Such as fraud, illegality, or breach of fiduciary duty. 
583 Ninth District Production Credit Association v. Ed. Duggan, Inc., 821 P.2d 788 (Colo. 1991). 
584 LoPucki & Warren 2012, p. 591-592 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 
2010 (Columbia University, New York). 
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In practice, the bank and the seller usually agree that the seller’s lien goes first. If they 
have not made such agreement, this usually means that the debtor has been dishonest and 
that both the lender and the seller are not aware of each other’s existence. The Art. 9 
UCC drafters decided that this risk was for the bank to bear.585 

 

4.5. Lenders vs. buyers 
This subsection will deal with the priority rules on the relationship between the debtor’s 
lenders and buyers. It is important to remember that ‘buyer’ refers to someone who 
acquires something in a sale transaction. A ‘purchaser’, by contrast, is someone who takes 
assets “(…) by sale, lease, discount, negotiation, mortgage, pledge, lien, security interest, issue or reissue, 
gift, or any other voluntary transaction (…)”,586 which includes, most importantly: a secured 
creditor. Hence, ‘buyer’ and ‘purchaser’ are not interchangeable terms. As some priority 
rules only apply to buyers while others apply to all purchasers (which, for the sake of 
clarity, includes buyers) it is important to bear this distinction in mind. This subsection 
deals solely with the position of buyers in relation to lenders. 

When a lender has stipulated a security interest, it continues in the collateral in the 
hands of a buyer when the debtor disposes of it, unless Art. 9 UCC provides otherwise (§ 
9-315(a)(1) UCC). The first exception to this rule presents itself when the secured lender 
has authorized the disposition of the collateral free of the security interest: 
 

“(1) a security interest (…) continues in collateral notwithstanding (…) disposition thereof unless 
the secured party authorized the disposition free of the security interest.”587 

 
Despite the fact that the authorization needs not to be expressly provided,588 the lender 
should take care not to ‘waive’ a prohibition in the security agreement not to sell certain 
collateral by not objecting if it knows that the debtor does so contrary to the security 
agreement.589 If a secured lender has not authorized a sale, the question whether a pre-
existing security interest remains in the collateral notwithstanding a disposition depends 
on two main issues: a distinction must be made between the question whether or not the 
security interest is perfected and, moreover, the question whether or not the buyer can be 
qualified as a ‘buyer in the ordinary course of business’.  
                                            
585 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
586 § 1-201(29) and (30) UCC. 
587 This is in line with the main rule governing sales of encumbered personal property, provided by § 9-
201 UCC: “Except as otherwise provided in [the UCC, DJYH] a security agreement is effective according to its terms 
(…) against purchasers of the collateral (…)”. Cf. Sigman 2004, p. 71 and White & Summers 2002, § 33-8 on 
this subject. This rule approximates the notion of droit de suite employed by civil law systems: if the 
secured lender has not authorized the disposition of particular collateral, the security interest continues to 
remain with that collateral. 
588 For an in-depth discussion on how a secured lender must authorize the disposition of collateral free of 
its security interest, see Harris & Mooney 2006, p. 277-279. 
589 Although courts have taken this stance in numerous cases, mere inattention or inaction is not sufficient 
for a secured lender to waive its security interest. See Livingston 2011, p. 213 and LoPucki & Warren 
2012, p. 606. 
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If a pre-existing security interest has not been perfected by the secured lender, the 
distinction between a buyer in and not in the ordinary course of business is irrelevant: a 
buyer can receive the goods free from security at all times if the buyer acts in good 
faith,590 gives value591 and receives delivery592 of the collateral (§ 9-317(b) UCC).593 

 
Example: Lender A has stipulated a security interest in the debtor’s machine. Buyer B 
buys this machine before the lender has filed a financing statement with respect to the 
security interest in the machine. If B acts in good faith with regard to the security 
interest, has paid for and has received delivery of the machine, it will take free of A’s 
security interest. 

 
If a security interest in the collateral is perfected, the question as to whether a buyer can 
receive the asset free of security, does depend on the question of whether it qualifies as a 
buyer in the ordinary course of business; see next subsection. 
 
4.5.1. Secured lenders vs. subsequent buyers in the (se l l er ’ s )  ordinary course of business (‘BIOCOB’) 
When a security interest in the collateral is perfected, ‘buyers in ordinary course of business’ 
can receive the goods free from these security interests (§ 9-320(a) UCC). This rule is 
prompted by the belief that some types of buyers do not deserve to play the search-and-
file-game: it facilitates sales transactions between the debtor and its customers. A buyer in 
the ordinary course of business is defined in Rev. § 1-201(b)(9) UCC: 
 

““Buyer in ordinary course of business” means a person that buys goods in good faith, without 
knowledge that the sale violates the rights of another person in the goods, and in the ordinary 
course from a person, other than a pawnbroker, in the business of selling goods of that kind. A 
person buys goods in the ordinary course if the sale to the person comports with the usual or 
customary practices in the kind of business in which the seller is engaged or with the seller's own 
usual or customary practices. A person that sells oil, gas, or other minerals at the wellhead or 
minehead is a person in the business of selling goods of that kind. A buyer in ordinary course of 
business may buy for cash, by exchange of other property, or on secured or unsecured credit, and 
may acquire goods or documents of title under a preexisting contract for sale. Only a buyer that 
takes possession of the goods or has a right to recover the goods from the seller under Article 2 
may be a buyer in ordinary course of business. “Buyer in ordinary course of business” does not 
include a person that acquires goods in a transfer in bulk or as security for or in total or partial 
satisfaction of a money debt.” 

 

                                            
590 See infra footnote 578. 
591 See § 1-201(44) UCC. See supra subsection 2.1.1. 
592 ‘Delivery’ is defined in Rev. § 1-201(15) UCC, but ‘goods’ are omitted in this definition. White & 
Summers argue that it should by applied by analogy to goods, which would mean that, for delivery to have 
taken place, the buyer must have received possession of the goods. White & Summers 2002, § 33-8. 
593 Cf. White & Summers 2002, § 33-8, Harris & Mooney 2006, p. 152 and 269, Sigman 2004, p. 72 and 
LoPucki & Warren 2012, p. 606. 

250



U.S. secured transactions law with regard to movable assets 

 250 

In practice, the bank and the seller usually agree that the seller’s lien goes first. If they 
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585 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
586 § 1-201(29) and (30) UCC. 
587 This is in line with the main rule governing sales of encumbered personal property, provided by § 9-
201 UCC: “Except as otherwise provided in [the UCC, DJYH] a security agreement is effective according to its terms 
(…) against purchasers of the collateral (…)”. Cf. Sigman 2004, p. 71 and White & Summers 2002, § 33-8 on 
this subject. This rule approximates the notion of droit de suite employed by civil law systems: if the 
secured lender has not authorized the disposition of particular collateral, the security interest continues to 
remain with that collateral. 
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its security interest, see Harris & Mooney 2006, p. 277-279. 
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for a secured lender to waive its security interest. See Livingston 2011, p. 213 and LoPucki & Warren 
2012, p. 606. 
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First, § 9-320(a) UCC requires a buyer to act in good faith594 and without knowledge595 
that the sale violates the rights of another person in the goods. Hence, it is irrelevant if a 
buyer, at the time of transfer, knows that the goods were subject to a security interest; 
what matters is that the buyer knows that the sale violates a term in an agreement with the 
secured party. In that case the buyer would not qualify as a BIOCOB and would take 
subject to the security interest. 
 

This is a sound result given that subsection (a) to § 9-320 UCC applies primarily to 
inventory collateral. In this context security agreements will normally authorize the 
debtor to sell the collateral free from security if such sale was conducted in the ordinary 
course of the security provider's business.  Buyers are deemed to be aware of this 
practice. Consequently, as long as they do not have reason to ask questions they are 
protected by this rule.596                                                                                                                                                                                                                                                                                                                                                                                                                                                     

 
The next three requirements to qualify as a BIOCOB are: the transaction must not relate 
to bulk trade (requirement no. 2), the buyer has to give some form of new value for the 
goods (requirement no. 3) and the purchase has to take place in the ordinary course of the 
seller’s business (requirement no. 4). With regard to this last requirement, the nature of the 
buyer’s business is irrelevant. Moreover, the seller must do business in selling goods of that 
kind. This means, e.g., that if the debtor sells equipment the ordinary course of business 
requirement would not be met if it sells inventory, or, alternatively if a seller that normally 
sells lamps sells machines.597 According to the fifth and sixth requirements, the sale may 
not concern farm products598 and the competing security interest must be created by the 
buyer’s seller. This requirement contemplates that the security interest remains in the 
collateral if a buyer in the ordinary course of business buys the collateral from a person 
who did not buy the collateral in the ordinary course of business. 
 

The consequence of this rule is that a buyer in the ordinary course of business always 
has to take into account the risk that not its own seller, but a former seller in the chain 
has created a security interest in favor of a third party, without that buyer having, at the 
same time, the opportunity to verify this in the public register (§ 9-507(a) UCC).599 
Considered from the perspective of the secured (inventory) lender, this rule implies that 
its own debtor can cause the security interest to become ineffective but only when 

                                            
594 See supra footnote 578 for a definition of ‘good faith’. 
595 These requirements seem to be twofold, but in American literature little attention is paid to the 
difference. 
596 Picker 2009, p. 289. According to Sigman this is a rule based on efficiency that enables goods to move 
freely from inventory, fully in accordance with the expectations of the secured lender, who intends 
(indeed, desires) the inventory to be sold and whose security interest continues in the proceeds. See 
Sigman 2004, p. 72. See also Official Comment 3 to § 9-320 UCC, LoPucki & Warren 2012, p. 597 and 
Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
597 For illustrative case law on this requirement, see White & Summers 2002, § 33-8. 
598 The farm products exception seems to be not much of an exception at all, see LoPucki & Warren 2012, 
p. 610. 
599 Aside from that, it could be automatically perfected if it is a PMSI in consumer goods. See § 9-309(1) 
UCC. 
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selling to a buyer in the ordinary course of its business. This means that this rule has 
relevance specifically in the context of onward sales. 

 
The last requirement is that the buyer has to take possession of the goods or a right to 
recover the goods from the seller under Art. 2 UCC.600 As a result, a buyer who has not 
received possession yet is (no more than) an unsecured creditor.601 
 

If a buyer buys goods that remain in the possession of the secured lender this will not affect 
the secured lender’s security interest (§ 9-320(e) UCC). As discussed before, this applies 
also when the lender possesses the collateral through an agent. This is an overturn of the 
Tanbro Fabrics case, which was one of the most controversial cases under the predecessor 
to § 9-320(a) UCC: § 9-307(1) UCC. The main question in this case was, in brief, whether 
or not a buyer of goods would qualify as a ‘BIOCOB’ and take free of the security 
interest when the goods were held by the secured lender at the time the sale was 
conducted. The court answered this question affirmatively. Not surprisingly, this case 
generated dispute among American scholars specialized in secured financing, one of the 
main concerns being that secured lenders were left without any means to protect 
themselves against buyers in ordinary course of business.602 The drafters of Art. 9 (2001) 
UCC could not stomach the Tanbro result, and adopted § 9-302(e) UCC, which dictates 
that § 9-320(a) and (b) UCC does not affect a security interest in goods in possession of 
the secured party under § 9-313 UCC.603  

 

4.5.2. Secured lenders vs. subsequent buyers outside ordinary course of business 
If a buyer cannot be qualified as a buyer in the ordinary course of business (see supra 
previous subsection), the buyer will acquire the asset subject to a perfected security interest. 
Hence, those who buy outside the ordinary course of business – irrespective of whether 
these are commercial buyers or consumers – are expected to search the UCC filing system 
and are charged with constructive notice of the financing statements they would have 
found.604 Hence, in this case a financing statement does not lose its effectiveness 
following a disposition of the collateral. This effectiveness will last until the financing 
statement lapses (§ 9-507(a) UCC).605 

                                            
600 White & Summers 2002, § 33-8 and LoPucki & Warren 2012, p. 597. Normally, a right to recover the 
goods from the seller under Art. 2 UCC exists only when the buyer receives the goods through physical 
delivery. Despite this, under some circumstances, a consumer has such a right, even without possession. 
For more details on this subject, see White & Summers 2002, § 33-8.   
601 See Official Comment 3 to § 9-313 UCC. It is beyond the scope of this thesis to elaborate further on 
this requirement. Relevant to note is that there is several case law on this requirement which has been 
adopted in Rev. § 1-201(9) UCC. This rule is interpreted as such that only a buyer who takes possession of 
the goods or has a right to recover the goods from the seller under Article 2 may be a buyer in ordinary 
course of business. See LoPucki & Warren 2012, p. 599 et seq. Cf. Livingston 2011, p. 208. 
602 See e.g. Kripke 1978, p. 153 and 159.    
603 See Official Comment 8 to 9-320(e) UCC, Harris & Mooney 2006, p. 291-293, LoPucki & Warren 
2012, p. 605 and Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, 
New York). 
604 LoPucki & Warren 2012, p. 606, White & Summers 2002, § 33-3 UCC and Lectures Secured Transactions 
Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
605 This applies even if the secured lender knows or consents to a disposition. Obviously, this would be 
different if the secured lender consents to a disposition free of the security interest; in that case the security 
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The attentive reader will probably notice that a secured lender with knowledge of a pre-
existing security interest can cut off an unperfected secured lender (§ 9-322(a) UCC), 
whereas a buyer not in the ordinary course of business with knowledge cannot. 
According to Professor Mann, the idea behind this is that transactions not in the 
ordinary course of business deserve very little respect in the sense that protecting them 
would not help further routine business transactions.606  
 

4.5.2.1. Future advances 
A buyer in the ordinary course of business that acquires the goods free from the security 
interest under § 9-320 UCC is not exposed to any issues concerning future advances. This 
is different for buyers outside the ordinary course of business. Since ‘future advance 
clauses’607 purport to extend the effect of a security agreement beyond the initial debt, a 
relevant question is how these advances fit for the purposes of determining priority vis-à-
vis an ‘intervening’ buyer (not in the ordinary course). The key issue is whether or not a 
properly perfected secured lender has the same priority with respect to future advances if 
those advances are made after the conflicting interest of that buyer. As a main rule, a buyer 
not in the ordinary course of business acquires the goods free of a security interest to the 
extent that it secures advances made after the purchase, unless the advances were made 
pursuant to a commitment entered into before the expiration of the 45-day period and 
without knowledge of the purchase, see § 9-323(d) and (e) UCC. 608 An example is a buyer 
that purchases the goods in an execution sale.609 
 

4.5.2.2. Allocation of risks in the case of defective filing 
I reiterate that those who buy not in the ordinary course of business – irrespective of 
whether they are commercial buyers or consumers – are expected to search the UCC 
filing system and are charged with constructive notice of the financing statements they 
would have found. If an existing secured lender has properly filed a financing statement 
under the debtor’s correct name, it will show up after a search while using the ‘SSL’ of the 
filing office where the financing statement has been filed. Yet, if such a search does not 

                                                                                                                                        
 
 
 
 
 
 
interest would not continue in the collateral despite the ‘effective’ financing statement. See also Harris & 
Mooney 2006, p. 276-277. 
606 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
607 The operation of future advance clauses has been explained in subsection 2.1.4. 
608 White & Summers 2002, § 33-3 UCC, Picker 2009, p. 325, Lectures Secured Transactions Law by Prof. R. 
Mann, Spring 2010 (Columbia University, New York). 
609 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
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produce a financing statement of a prior secured lender as a result of a mistake made by 
the lender in stating the debtor’s name, the buyer will acquire the goods free of the 
security interest, due to the latter’s, albeit first-on-file, untraceable and thus ‘seriously 
misleading’ (and thereby ineffective) financing statement.610 If the debtor’s correct name 
is on file but the debtor’s mailing address or other § 9-516(b)(5) UCC information is 
stated incorrectly, the security interest of the first-on-file lender is not ‘purchaser 
perfected’ (§ 9-338(2) UCC). As a result, the buyer611 will acquire the goods free of the 
security interest if it has given value in reasonable reliance612 upon the incorrect 
information and has received delivery of the collateral. This does not apply when the § 9-
516(b)(5) UCC information is missing; buyers will not be misled by a financing statement 
on file with (a few) blank fields; they will simply know that some information is missing 
and, consequently, need further inquiry.613 If a financing statement is not on file because it 
has been wrongly refused by a filing officer, it has no effect whatsoever against prospective 
buyers, which give value and acted in reasonable reliance upon the absence of the record 
from the files (§ 9-516(d) UCC).614 If necessary, the damaged filing party can sue the state 
official for the wrongful rejection.615 
 
4.5.3. Secured lender vs. consumers (‘garage sale’ - exception) 
A buyer that purchases goods from a person who used or bought ‘consumer goods’616 

receives the goods free from a perfected security interest, if the buyer buys the good (i.e. 
for value) without knowledge of the security interest. In addition, in this so-called 
‘consumer-to-consumer sale’ the seller must have used the goods primarily for personal, 
family, or household purposes and the buyer must do the same (hence, it must be from 
consumer to consumer).617 However, if the secured lender is perfected by filing a 
financing statement covering the (consumer) goods (§ 9-320(b) UCC) the consumer will 
take subject to the security interest.618 Hence, when a sale is conducted outside the seller’s 
ordinary course of business (see supra subsection 4.5.1) also consumers are expected to 
search the filing system. 

 

                                            
610 §§ 9-520(c), 9-502(a) and 9-506(c) UCC. See supra subsection 3.7.1 and subsection 3.7.3. 
611 More specifically, § 9-338(2) UCC refers to a ‘purchaser, other than a secured party’. 
612 Official Comment 2 to § 9-338 UCC provides that a purchaser (e.g. a buyer) who has not made itself 
aware of the information in the filing office with respect to the debtor cannot act in “reasonable reliance” 
upon incorrect information. 
613 See supra subsection 3.7.1. 
614 See Official Comment 3 to § 9-516 UCC: “(…) subsection (d) imposes upon the filer the risk that a record failed 
to make its way into the filing system because of the filing office’s wrongful rejection of it.” 
615 See supra subsection 3.7.2. 
616 These are goods used primarily for personal, family, or household purposes (§ 9-102(a)(23) UCC). 
617 Hence, if the seller is in the business of selling such goods, or, if the buyer buys the goods for its 
business, this rule does not apply. See White & Summers 2002, § 33-8. 
618 See Official Comment 5 to § 9-320 UCC. 
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According to Professor Mann, the idea behind this is that transactions not in the 
ordinary course of business deserve very little respect in the sense that protecting them 
would not help further routine business transactions.606  
 

4.5.2.1. Future advances 
A buyer in the ordinary course of business that acquires the goods free from the security 
interest under § 9-320 UCC is not exposed to any issues concerning future advances. This 
is different for buyers outside the ordinary course of business. Since ‘future advance 
clauses’607 purport to extend the effect of a security agreement beyond the initial debt, a 
relevant question is how these advances fit for the purposes of determining priority vis-à-
vis an ‘intervening’ buyer (not in the ordinary course). The key issue is whether or not a 
properly perfected secured lender has the same priority with respect to future advances if 
those advances are made after the conflicting interest of that buyer. As a main rule, a buyer 
not in the ordinary course of business acquires the goods free of a security interest to the 
extent that it secures advances made after the purchase, unless the advances were made 
pursuant to a commitment entered into before the expiration of the 45-day period and 
without knowledge of the purchase, see § 9-323(d) and (e) UCC. 608 An example is a buyer 
that purchases the goods in an execution sale.609 
 

4.5.2.2. Allocation of risks in the case of defective filing 
I reiterate that those who buy not in the ordinary course of business – irrespective of 
whether they are commercial buyers or consumers – are expected to search the UCC 
filing system and are charged with constructive notice of the financing statements they 
would have found. If an existing secured lender has properly filed a financing statement 
under the debtor’s correct name, it will show up after a search while using the ‘SSL’ of the 
filing office where the financing statement has been filed. Yet, if such a search does not 

                                                                                                                                        
 
 
 
 
 
 
interest would not continue in the collateral despite the ‘effective’ financing statement. See also Harris & 
Mooney 2006, p. 276-277. 
606 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
607 The operation of future advance clauses has been explained in subsection 2.1.4. 
608 White & Summers 2002, § 33-3 UCC, Picker 2009, p. 325, Lectures Secured Transactions Law by Prof. R. 
Mann, Spring 2010 (Columbia University, New York). 
609 Lectures Secured Transactions Law by Prof. R. Mann, Spring 2010 (Columbia University, New York). 
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produce a financing statement of a prior secured lender as a result of a mistake made by 
the lender in stating the debtor’s name, the buyer will acquire the goods free of the 
security interest, due to the latter’s, albeit first-on-file, untraceable and thus ‘seriously 
misleading’ (and thereby ineffective) financing statement.610 If the debtor’s correct name 
is on file but the debtor’s mailing address or other § 9-516(b)(5) UCC information is 
stated incorrectly, the security interest of the first-on-file lender is not ‘purchaser 
perfected’ (§ 9-338(2) UCC). As a result, the buyer611 will acquire the goods free of the 
security interest if it has given value in reasonable reliance612 upon the incorrect 
information and has received delivery of the collateral. This does not apply when the § 9-
516(b)(5) UCC information is missing; buyers will not be misled by a financing statement 
on file with (a few) blank fields; they will simply know that some information is missing 
and, consequently, need further inquiry.613 If a financing statement is not on file because it 
has been wrongly refused by a filing officer, it has no effect whatsoever against prospective 
buyers, which give value and acted in reasonable reliance upon the absence of the record 
from the files (§ 9-516(d) UCC).614 If necessary, the damaged filing party can sue the state 
official for the wrongful rejection.615 
 
4.5.3. Secured lender vs. consumers (‘garage sale’ - exception) 
A buyer that purchases goods from a person who used or bought ‘consumer goods’616 

receives the goods free from a perfected security interest, if the buyer buys the good (i.e. 
for value) without knowledge of the security interest. In addition, in this so-called 
‘consumer-to-consumer sale’ the seller must have used the goods primarily for personal, 
family, or household purposes and the buyer must do the same (hence, it must be from 
consumer to consumer).617 However, if the secured lender is perfected by filing a 
financing statement covering the (consumer) goods (§ 9-320(b) UCC) the consumer will 
take subject to the security interest.618 Hence, when a sale is conducted outside the seller’s 
ordinary course of business (see supra subsection 4.5.1) also consumers are expected to 
search the filing system. 

 

                                            
610 §§ 9-520(c), 9-502(a) and 9-506(c) UCC. See supra subsection 3.7.1 and subsection 3.7.3. 
611 More specifically, § 9-338(2) UCC refers to a ‘purchaser, other than a secured party’. 
612 Official Comment 2 to § 9-338 UCC provides that a purchaser (e.g. a buyer) who has not made itself 
aware of the information in the filing office with respect to the debtor cannot act in “reasonable reliance” 
upon incorrect information. 
613 See supra subsection 3.7.1. 
614 See Official Comment 3 to § 9-516 UCC: “(…) subsection (d) imposes upon the filer the risk that a record failed 
to make its way into the filing system because of the filing office’s wrongful rejection of it.” 
615 See supra subsection 3.7.2. 
616 These are goods used primarily for personal, family, or household purposes (§ 9-102(a)(23) UCC). 
617 Hence, if the seller is in the business of selling such goods, or, if the buyer buys the goods for its 
business, this rule does not apply. See White & Summers 2002, § 33-8. 
618 See Official Comment 5 to § 9-320 UCC. 
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In practice, ordinary security interests will mostly be filed. Consequently, in the above 
mentioned context consumer buyers will take subject to these security interests. 

 
4.5.4. Purchase money-lenders vs. all buyers (incl. consumers) 
If a lender qualifies as a purchase money-lender, the following rules apply as against 
buyers. A buyer in the ordinary course receives the goods free from a PMSI (§ 9-320(a) 
UCC), just as it receives the goods free from an ordinary security interest. I refer to 
subsection 4.5.2 for more details on the operation of this rule. 
 With regard to buyers not in the ordinary course of business, different rules apply. 
The 20-day grace period that purchase money-lenders have as against judicial lien 
creditors (see supra subsection 4.2.4.) is similarly applicable as against these buyers (§ 9-
317(e) UCC). Hence, a purchase money-lender takes priority over the rights of a buyer 
outside the ordinary outside of business if the former files a financing statement with 
respect to the PMSI before or within 20 days after the debtor receives delivery of the 
collateral and the buyer’s interest has arisen between the time the security interest attaches 
and the time of filing (§ 9-317(e) UCC. In other words, the position is no different than 
between a purchase money-lender and a judicial lien creditor: the purchase money-lender 
has a 20 day grace period619 in which the PMSI can be perfected and thereby defeat a sale 
performed between the dates of attachment and perfection of the PMSI. 620 
 

Example: Bank A funds the purchase of a machine by the debtor. Two days after 
delivery, the debtor sells the machine to a buyer outside its ordinary course of business. 
As long as Bank A files the financing statement with 20 days from the date of delivery 
of the machine to the buyer, Bank A takes priority over the buyer. 

 
If a buyer buys ‘consumer goods’ that are subject to a PMSI, the PMSI is automatically 
perfected upon attachment (see supra subsection 2.3.1).621 Nonetheless, a buyer of 
consumer goods receives the goods free from the PMSI even if it is perfected, if the 
buyer buys without knowledge of the security interest and for value (§ 9-320(b) UCC). In 
addition, the seller must have used the goods primarily for personal, family, or household 
purposes and so must do the buyer (hence, it must be from consumer to consumer) and 
the sale must take place before the filing of a financing statement covering the goods.622  
 

                                            
619  I reiterate that this grace period starts when the debtor receives possession. As touched upon before, 
the 20-day grace period is adopted because of reasons of efficiency, allowing a debtor to buy goods 
promptly without being forced to delay delivery until the lender has filed a financing statement. Cf. Sigman 
2004, p. 72. 
620 A PMSI is protected against all buyers not in the ordinary course of business, not only against 
transferees in bulk. This was the case under Art. 9 (1972) UCC (see § 9-301(2) (1972) UCC). See Official 
Comment 8 to § 9-317 UCC. 
621 §§ 9-309(1) UCC, 9-310(b)(2) UCC. 
622 See Official Comment 5 to § 9-320 UCC. 
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This rule is the antidote for § 9-309(1) UCC under which rule consumer goods are 
automatically perfected upon attachment, as a result of which consumer-buyers have no 
means to know of an existing PMSI in the goods.623  

 

4.6. Sellers vs. general unsecured creditors & judicial lien creditors 
4.6.1. Purchase money sellers vs. judicial lien creditors 
This subsection discusses what happens when a purchase money-seller finances particular 
collateral that is levied upon by a judicial lien creditor: who takes priority? As explained in 
subsection 4.2.4, the holder of a PMSI takes priority over a judicial lien creditor624 if the 
former files a financing statement with respect to the PMSI before or within 20 days after 
the debtor receives delivery of the collateral and the judicial lien has arisen between the 
time the security interest attaches and the time of filing (§ 9-317(e) UCC). This rule also 
applies when the purchase money secured creditor is a seller. In fact, their position is the 
same as the position of purchase money-lenders vis-à-vis judicial lien creditors and 
buyers. For more details on this priority rule (including the rules for priority in proceeds) 
see supra subsections 4.2.4 and 4.5.4.  
 

Example: Seller A sells a machine to the debtor. Two days after delivery, a creditor of 
the debtor levies upon the machine to recover a debt owing to it by the debtor. As long 
as Seller A files the financing statement with 20 days from the date of delivery, Seller A 
takes priority over the judicial lien creditor.  

 
4.6.2. Purchase money-sellers in bankruptcy 
Purchase money-sellers like purchase money-lenders must perfect their PMSI within the 
20-day period625 required by § 9-317(e) UCC to prevail over the a bankruptcy trustee. I 
recall that § 544(a)(1) BC permits the trustee in bankruptcy626 in this respect to step into 
the shoes of and use the subordinating power of a ‘hypothetical lien creditor’.627 This 
perfection can even take place after the debtor has filed for bankruptcy as long as it is 
effectuated within 20 days. In that case, the perfection relates back to the (prepetition) 
date the PMSI was created (provided that the PMSI was created before bankruptcy). If 
the seller fails to file even within those 20 days, the trustee can avoid the PMSI, after 
which the goods become part of the bankruptcy estate and the purchase money seller 
becomes a mere general unsecured creditor.628, 629 
 

                                            
623 White & Summers 2002, § 33-9. 
624 This applies to lien creditors in general; see § 9-317(a)(2) UCC and supra footnote 427. 
625 That is: within 20 days after the debtor has received possession of the goods (§ 9-317(e) UCC). 
626 Or a ‘debtor-in-possession’ in a Chapter 11 bankruptcy proceeding 
627 Hence, § 9-317(a)(2) UCC applies. 
628 For more details on this subject, see Adler, Baird & Jackson 2007, p. 275-299. 
629 For the seller’s protection to be complete, the PMSI must be protected from intervening bona fide 
buyers and secured lenders during the period of grace. This has been discussed in subsection 4.5 and 4.3.2.  
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619  I reiterate that this grace period starts when the debtor receives possession. As touched upon before, 
the 20-day grace period is adopted because of reasons of efficiency, allowing a debtor to buy goods 
promptly without being forced to delay delivery until the lender has filed a financing statement. Cf. Sigman 
2004, p. 72. 
620 A PMSI is protected against all buyers not in the ordinary course of business, not only against 
transferees in bulk. This was the case under Art. 9 (1972) UCC (see § 9-301(2) (1972) UCC). See Official 
Comment 8 to § 9-317 UCC. 
621 §§ 9-309(1) UCC, 9-310(b)(2) UCC. 
622 See Official Comment 5 to § 9-320 UCC. 
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623 White & Summers 2002, § 33-9. 
624 This applies to lien creditors in general; see § 9-317(a)(2) UCC and supra footnote 427. 
625 That is: within 20 days after the debtor has received possession of the goods (§ 9-317(e) UCC). 
626 Or a ‘debtor-in-possession’ in a Chapter 11 bankruptcy proceeding 
627 Hence, § 9-317(a)(2) UCC applies. 
628 For more details on this subject, see Adler, Baird & Jackson 2007, p. 275-299. 
629 For the seller’s protection to be complete, the PMSI must be protected from intervening bona fide 
buyers and secured lenders during the period of grace. This has been discussed in subsection 4.5 and 4.3.2.  
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4.7. Sellers vs. sellers 
4.7.1. Purchase money-sellers vs. purchase money-sellers 
If two sellers have a PMSI that secures an obligation incurred as all or part of the price of 
the collateral, the ranking between two purchase money-sellers should be determined by 
the main rule of ‘first to file or perfect’.630 See supra subsection 4.3.3 for more details.631 
 

4.8. Sellers vs. buyers (incl. consumers) 
Purchase money-sellers have the same 20-day grace period against buyers as purchase 
money-lenders do (§ 9-317(e) UCC; see supra subsection 4.5.4). Hence, a purchase money-
seller takes priority over the rights of a buyer if the former files a financing statement with 
respect to the PMSI before or within 20 days after the debtor receives delivery of the 
collateral and the buyer’s interest has arisen between the time the security interest attaches 
and the time of filing (§ 9-317(e) UCC).632 A buyer in the ordinary course, however, 
receives the good free of a PMSI (§ 9-320(a) UCC), regardless of whether this PMSI is 
held by a lender or a seller. I refer to subsection 4.5.4 and 4.5.2 for more details on the 
operation of this rule. 
 

Example: Seller A sells a machine to the debtor and retains a PMSI. Two days after 
delivery, the debtor sells the machine to a buyer not in the ordinary course of business. 
As long as seller A files the financing statement within 20 days from the date of delivery 
of the machine to the buyer, seller A takes priority over the buyer. 

 
If ‘consumer goods’ are subject to a PMSI, the PMSI is automatically perfected upon 
attachment.633 However, a buyer of consumer goods will receive this type of goods free of 
an PMSI even if it is perfected, if the buyer buys without knowledge of the PMSI and for 
value (§ 9-320(b) UCC). In addition, it must be a consumer-to-consumer sale and the sale 
must take place before the filing of a financing statement covering the goods.634 
 

4.9. Buyers vs. general unsecured creditors & judicial lien creditors  
A buyer can buy collateral from the debtor subject to the interest of a judicial lien 
creditor. Alternatively, a judgment creditor can take levy upon a good that has already 
been sold. As explained in subsection 4.1.2-4.1.3, creation of a lien differs from state to 
state: it can be created by taking possession of the debtor’s property, by execution, by 
delivering the writ of execution to the sheriff and, in a growing number of states, by filing 
a financing statement with the UCC filing’s office. It is beyond the scope of this thesis to 
                                            
630 § 9-324(g)(2) UCC applies to this priority conflict, referring back to § 9-322(a) UCC. 
631 It is beyond the scope of this thesis to elaborate on the relation between sellers using other means of 
protection (e.g. retention of title etc.) among themselves. 
632 Here too, a PMSI is protected against all buyers, not only against transferees in bulk. This was the case 
under Art. 9 (1972) UCC (see § 9-301(2) (1972) UCC). See Official Comment 8 to § 9-317 UCC. 
633 §§ 9-309(1) UCC, 9-310(b)(2) UCC. 
634 See also Official Comment 5 to § 9-320 UCC. 
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describe all the different ways a buyer of the debtor can come into conflict with debtor’s 
judicial lien creditors. The following, however, is noteworthy. If a state allows the creation 
of a lien by filing it in the records (such as California; see supra subsection 4.1.3), the filing 
mostly constitutes constructive notice to potential buyers, second-in-time judicial 
creditors and lenders at penalty of losing or not obtaining their interest or priority 
position vis-à-vis a first-in-time lien creditor. In this case, the filing procedure is a little 
different in comparison to perfecting a security interest in property under the UCC: 
instead of a financing statement, ‘notice of judgment lien’ has to be filed in the UCC filing 
office.635 In relation to debtors in the State of California, only a buyer in the ordinary 
course of business receives the goods free of a judgment lien, provided that California’s 
version of Art. 9 of the UCC would provide this.636 
 

                                            
635 Once the judgment creditor has received payment, the debtor can ask the creditor to file an 
‘acknowledgment of satisfaction of judgment’. 
636 See § 697.610 Californian Civil Code for Procedure and §§ 1201, 10103(a)(1),(15) of the Californian 
Uniform Commercial Code. 
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1. Introduction 
Part I of this thesis examined the need for public information on non-possessory security 
interests by mapping the problems and risks that exist for several types of parties involved 
in and exposed to secured transactions in a system where public filing is not available (a 
‘non-public filing system’). The outcome of this examination was that the absence of a 
public filing system entails several legal risks for these parties. 
 First, it exposes first and second-in-time secured lenders, secured trade creditors, 
and attaching unsecured creditors to the risk of ‘proprietary conflicts’, i.e. conflicts where 
parties fight for the same asset or for competing proprietary positions therein. This is 
undesirable from the perspective of various parties investigated in this thesis, since at least 
one of the parties involved in such a proprietary conflict will always lose and incur costs.1 
Moreover, to the extent that this risk materializes in practice and lenders pass on these 
costs to their borrowers (i.e. ‘debtors’) in the form of one or more credit surcharges, these 
debtors pay a higher interest rate for their loans, i.e. incur costs they would not have 
incurred had publicity – in the abstract – been available. Another important consequence 
of the absence of ‘publicity’ is that the moment at which security interests take effect 
(against third parties) can be antedated fraudulently.2 This entails a risk for all (secured 
and unsecured) creditors of the debtor except the perpetrator of the fraud itself, since the 
latter, by committing such fraud, feathers its nest at the expense of the debtor’s other 
creditors. This equally causes the parties investigated in this thesis to incur costs and 
sustain damage, which would had been avoided had publicity been available. 

Whether promotion of publicity in the form of a public notice filing system is in 
the interests of these parties depends on a variety of (political or non-political) reasons. 
This thesis proceeds from the proposition that it is worthwhile to strive for public filing if 
it effectively addresses the above-mentioned legal risks and does so in a manner that is cost-
efficient for the parties concerned, i.e. in accordance with a cost-benefit analysis.3 This 
chapter will conduct this analysis for the notice filing system that is often cited as the 
prime example for future European secured transactions law: the Art. 9 UCC notice filing 

                                            
1 Cf. ‘Publicity of Security Rights’ (London: EBRD, 2004), p. 4: “The development of a publicity system is 
essentially an economic exercise, not a legal one, where the ultimate objective is the reduction of risk” and ‘Secured 
Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 47: “To reduce the risk of 
lending to an acceptable level, a secured creditor must have confidence in the collateral on which the creditor relies. That 
confidence requires that the secured creditor have notice of all claims against the collateral that may impair the secured 
creditor’s priority (…).” 
2 This is only not so if the creation of undisclosed non-possessory security is subject to a requirement to 
ensure date-certainty, as in the Netherlands, for instance. See supra Chapter 3, subsections 2.2.3-2.2.4.  
3 The ultimate aim of this approach is to assess whether it is likely that the adoption of a public filing 
system on a European scale will be economically efficient for the parties that are typically involved in 
secured transactions and operate within the borders of the European Union; see supra Chapter 2, 
subsection D.2. 
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undesirable from the perspective of various parties investigated in this thesis, since at least 
one of the parties involved in such a proprietary conflict will always lose and incur costs.1 
Moreover, to the extent that this risk materializes in practice and lenders pass on these 
costs to their borrowers (i.e. ‘debtors’) in the form of one or more credit surcharges, these 
debtors pay a higher interest rate for their loans, i.e. incur costs they would not have 
incurred had publicity – in the abstract – been available. Another important consequence 
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(against third parties) can be antedated fraudulently.2 This entails a risk for all (secured 
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latter, by committing such fraud, feathers its nest at the expense of the debtor’s other 
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sustain damage, which would had been avoided had publicity been available. 
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the interests of these parties depends on a variety of (political or non-political) reasons. 
This thesis proceeds from the proposition that it is worthwhile to strive for public filing if 
it effectively addresses the above-mentioned legal risks and does so in a manner that is cost-
efficient for the parties concerned, i.e. in accordance with a cost-benefit analysis.3 This 
chapter will conduct this analysis for the notice filing system that is often cited as the 
prime example for future European secured transactions law: the Art. 9 UCC notice filing 

                                            
1 Cf. ‘Publicity of Security Rights’ (London: EBRD, 2004), p. 4: “The development of a publicity system is 
essentially an economic exercise, not a legal one, where the ultimate objective is the reduction of risk” and ‘Secured 
Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 47: “To reduce the risk of 
lending to an acceptable level, a secured creditor must have confidence in the collateral on which the creditor relies. That 
confidence requires that the secured creditor have notice of all claims against the collateral that may impair the secured 
creditor’s priority (…).” 
2 This is only not so if the creation of undisclosed non-possessory security is subject to a requirement to 
ensure date-certainty, as in the Netherlands, for instance. See supra Chapter 3, subsections 2.2.3-2.2.4.  
3 The ultimate aim of this approach is to assess whether it is likely that the adoption of a public filing 
system on a European scale will be economically efficient for the parties that are typically involved in 
secured transactions and operate within the borders of the European Union; see supra Chapter 2, 
subsection D.2. 
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system.4 It will first evaluate whether Art. 9 UCC offers an effective solution for the 
problems that exist in a non-public filing system.5 At the same time, it will consider 
whether it is likely that Art. 9 UCC does so at lower cost than the investigated parties would 
incur in a non-public filing system.6 The cost-efficiency aspects of the filing system will be 
addressed in mere conceptual terms and will be mapped on the basis of several ‘deciding 
factors’, e.g. the direct costs that are incurred to make use of the filing system (such as search 
and filing fees), but also the indirect costs such as its user-friendliness and effort that parties 
must make in order to use it. This includes the difficulties in practice of needing to check 
and monitor the filing system, as well as the time required for updating and the risk of 
potential errors.7  

 
To the extent that the EU may feel inclined to adopt a filing system for considerations 
of efficiency, the outcome of this analysis will enable the EU to make an informed 
decision about whether or not to adopt a European public notice filing system at all. If 
the EU were to adopt such a system, the outcome may be helpful for designing a filing 
system as efficiently as possible. This will be dealt with in Chapter 7. 

 

2. The Art. 9 UCC approach to proprietary conflicts 
2.1. Basics and positive aspects of the Art. 9 UCC approach 
Art. 9 UCC settles several types of ‘proprietary conflicts’, i.e. conflicts where parties fight 
for the same (proprietary position in the) asset.8 Art. 9 UCC not only settles, but also, to 
the extent that the investigated parties (can) publicize a notice of their interest in the 
public filing system, prevents these conflicts. This applies to proprietary conflicts involving 
first-in-time secured lenders and – in some U.S. states – to proprietary conflicts involving 
first-in-time judicial lien creditors. 

Art. 9 UCC allows secured lenders to file a financing statement of their security 
interest and induces them to do so by stipulating that a security interest has no effect 
against several types of second-in-time parties if such a notice has not been filed and has 
not been otherwise ‘perfected’ either. These ‘successors’ – comprising second-in-time 
secured lenders, secured sellers, judicial lien creditors and buyers outside the ordinary 

                                            
4 When analyzing Art. 9 UCC, I will not discuss each and every amendment that has been adopted over 
time in various states, but will rather concentrate on a limited number of striking examples to illustrate its 
downsides and shortcomings. Accordingly, I will not exhaustively discuss all potential pitfalls that may be 
encountered under Art. 9 UCC. My analysis aims to provide a general insight into the operation of Art. 9 
UCC, which I consider relevant for the purposes of the subject of this thesis. 
5 In other words, it will ask: does Art. 9 UCC actually solve these problems, i.e. does it mitigate these risks? 
See supra Chapter 1, subsection D.2.1. 
6 See supra Chapter 1, subsection D.2.2. 
7 Cf. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 70: “Since 
the costs of registration constitute a burden on secured transactions, they should be minimized. Such costs include both the 
costs of preparation and presentation of notices and the fees paid for registration and searching.” 
8 See supra Chapter 5, section 4. 
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course of business – are induced to check the filing system because they are charged with 
constructive notice of filings made.9 

 
“(…) the filing system is designed to allow earlier parties to communicate with later parties about 
the possible existence of security interests.”10 

 
To the extent that these successors are secured lenders, they are induced to also file a 
financing statement themselves (or otherwise perfect their interest), since Art. 9 UCC is 
based on a pure ‘race statute’, which means that whoever files first wins, irrespective of 
the parties’ knowledge.11 By settling priority conflicts primarily on the ‘easily determinable 
fact’12 of filing, Art. 9 UCC avoids conflicts about who perfected first, which is cost-
efficient for the parties concerned. At the same time, it prevents the debtor from 
withholding (the correct) information as to whether prior security interests have been 
created, as might be the case in a non-public filing system, thereby mitigating the risk of 
proprietary conflicts.13 However, because a filing is no more than a warning about the 
possible existence of security, proprietary conflicts are not prevented solely on the basis of 
the filing system; this is why it is called a ‘notice filing system’. If second-in-time parties 
come across a filed notice, they will need to ask the secured party on file to what extent 
this ‘notice’ represents the actual state of affairs.14 

                                            
9 A similar mechanism applies to first-in-time PMSIs on inventory collateral: vis-à-vis first-on-file lenders 
the PMSI will have the status of ‘super priority’, but only if the purchase money lender achieves perfection 
e.g. by filing before the debtor receives possession of the inventory collateral and the purchase money 
lender has notified the first-on-file lender that it has or expects to acquire a PMSI (§ 9-342(b)). See supra 
Chapter 5, subsection 4.3.2. 
10 Livingston 2007, p. 156. Cf. LoPucki 2007, p. 283: “The function of the Article 9 filing system is to provide notice 
of prior security interests to those who consider taking subsequent ones (hereafter “searchers”).” See also Fredrickson 
2007, p. 1: “Before taking a security interest in the debtor’s property, most lenders want to know that no other party can 
claim active security interest in the property in question. The Article 9 filing system exists to provide this assurance.” 
11 Hence, even if the first-to-file had knowledge of an earlier security interest. See § 9-322(a)(1) UCC, 
which is discussed in more detail in Chapter 5, subsection 4.3.1. 
12 Plank 2013, p. 448. 
13 Cf. Baird & Jackson 1982, p. 185: “A debtor will be deterred from misbehaving, since a filing system deprives him of 
the possibility of gaining from such misbehavior”, and: “A filing system places fewer restrictions on the use of collateral than 
does a possession-based solution to the ostensible ownership problem, yet it still provides information that allows a creditor to 
avoid the uncertainty caused by the possibility of debtor misbehavior.”  
14 As discussed in subsection 1.3.2 of Chapter 5, a financing statement can (and will often) be filed in 
advance of any finance transaction. A warning therefore does not mean that security is actually in place or 
that the assets concerned may not be available to serve as security. Similarly, a valid security interest that is 
still on record as such may have ceased to exist because the secured claim has been discharged without the 
release of the properly recorded security. Cf. Adler, Baird & Jackson 2007, p. 15: “The financing statement is 
intended only to give others notice that a creditor may have a security interest. If they need details, they must look elsewhere.” 
See also Sigman 1999b, p. 865: “(…) the function of the filing system is not to give detailed information which can be 
relied on without inquiry of the debtor supplemented by such further investigation as a prospective secured party may deem 
appropriate under the circumstance”, Livingston 2007, p. 112: “The goal of filing was merely to put third parties on 
notice that security interests might exist as opposed to providing detailed information about the nature and extent of the 
secured party’s financing arrangement with the debtor. It was then up to interested third parties to seek out further 
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This inquiry can be made on the basis of the filed financing statement, which contains, 
besides the debtor’s name and an indication of the collateral, the name and address of 
the purported secured party.15 At the debtor’s request, secured parties on file have a 
duty to provide the debtor with exact information regarding the collateral and the 
obligation(s) secured.16 The debtor can pass on this information to the parties that made 
the request for ‘further information’.17 

 

By making ‘further inquiry’, second-in-time parties can establish the exact scope and 
extent of an alleged proprietary claim and act appropriately on this information, i.e. make 
informed decisions. Depending on whether prospective parties are lenders, buyers outside 
the ordinary course of business or judicial lien creditors, such decisions may take different 
forms. 

If a second-in-time lender is satisfied that a prior security interest does indeed exist, 
it may choose to accept that its position will be subordinated. Alternatively, if it wants to 
grant the debtor a secured loan only on a first priority-basis, it may want to work out a 
satisfactory arrangement with the first-in-time secured lender.18 In that case, it will have 
filed a financing statement itself19 and will ask the first-in-time secured lender to release 
(part of) the collateral and terminate or amend its financing statement accordingly.20 If the 
lender on file is not willing to facilitate this, the second-in-time lender may try to see if 
certain collateral may nonetheless be available to it (and advance its loan against that 
collateral), or decide to refrain from providing the requested financing altogether.21 

A similar mechanism applies to prospective buyers operating outside the (seller’s) 
ordinary course of business, the only difference being that buyers cannot file their own 
interest in the public filing system: they are charged with constructive knowledge of 

                                                                                                                                        
 
 
 
 
 
 
information from the debtor, the secured party, or another source” and Dalhuisen II 2013, p. 471: “(…) the filing under 
Art. 9 UCC does not guarantee anything, especially not the existence or extent of the collateral (…).” 
15 See supra Chapter 5, subsection 3.3.1 and § 9-502(a) UCC. 
16 This information has to be provided to the debtor within 14 days after the date of receipt of the request; 
see § 9-210(b)-(e) UCC. See supra Chapter 5, subsection 3.7.5. 
17 We will see in subsection 2.4.1 that there is no legal duty for the debtor to cooperate in this respect, nor 
is there an obligation for secured parties to respond to a request for credit information from third parties. 
18 Cf. LoPucki & Warren 2012, p. 383 and Harris & Mooney 2006, pp. 158-159. 
19 This is because Art. 9 UCC is based on a pure ‘race statute’, which means that whoever files first wins, 
irrespective of the parties’ knowledge; see supra footnote 11. 
20 Alternatively, the second-in-time lender may request an estoppel letter whereby the first-in-time lender 
disclaims an interest in certain collateral. Hodnefield; see infra footnote 40. 
21 Cf. LoPucki & Warren 2012, p. 379 and Harris & Mooney 2006, pp. 158-159. 
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existing filings (§ 9-507(a)).22 Consequently, if buyers are satisfied that a prior security 
interest does indeed exist, in order to acquire an asset free from a prior encumbrance they 
will have to insist that the secured lender on file terminates the financing statement or 
amends it to exclude the purchased collateral and provide a release of the purchased 
collateral from the security interest. 23 If the secured lender on file is not willing to 
cooperate, then to be safe, the buyer will have to refrain from the transaction. 
 

In theory, this mechanism equally applies to judicial lien creditors (although these creditors 
can only file their attachment claim in some states). If a secured lender perfects its 
security interest or files a financing statement and the debtor has authenticated a 
security agreement before an unsecured creditor acquires a lien on the debtor’s property 
by attachment, levy, or the like, the former will win.24 Judicial lien creditors are therefore 
charged with constructive notice of filed notices. Unlike buyers or secured lenders, 
however, judicial lien creditors will have no leverage to ask the debtor or the secured 
lender on file for further information. Attaching unsecured creditors will therefore only 
have the filing system as a source of information, for whatever that is worth. Subsection 
2.2.2 will deal with this subject. 

 
In some states, not only secured lenders but also judicial lien creditors are allowed to file 
their judgment in the Art. 9 UCC filing system. In this case, the filing procedure is slightly 
different from that for perfecting a security interest in property under the UCC: instead of 
a financing statement, ‘notice of judgment lien’ has to be filed in the UCC filing office. 
Once the judgment creditor has received payment, the debtor can ask the creditor to file 
an ‘acknowledgment of satisfaction of judgment’. If a state allows the creation of a lien by 
filing it in the records (such as California; see supra Chapter 5, subsection 4.1.3), the filing 
mostly constitutes constructive notice to prospective lenders and buyers at penalty of 
losing or not obtaining their interest or priority position vis-à-vis a lien creditor. 
Accordingly, in these states the risk of proprietary conflicts between judicial lien creditors, 
i.e. seizing unsecured creditors (amongst themselves), and prospective secured lenders and 
buyers acting outside the ordinary course of business is mitigated. 

By providing the above-mentioned rules, Art. 9 UCC prevents both first-in-time 
and second-in-time secured lenders and buyers from obtaining a different (worse) 
proprietary position than stipulated or anticipated. As a result, it provides an effective 
solution to the risk of proprietary conflicts for these parties. That Art. 9 UCC is far from 
perfect, however, will be addressed in the next subsections. First, it will be made clear that 
Art. 9 UCC does not mitigate proprietary conflicts between several of the other types of 
investigated parties (subsection 2.2). Second, it will be shown that insofar as Art. 9 UCC 
                                            
22 See supra Chapter 5, subsection 4.5.2. and 4.5.3. 
23 This mechanism does not apply to buyers in the ordinary course of business. See supra Chapter 5, 
subsection 4.5.1. 
24 See § 9-102(a)(52) UCC. The same applies in bankruptcy: the trustee in bankruptcy can avoid 
unperfected security interests, after which the collateral becomes part of the bankruptcy estate and can be 
liquidated by the trustee for the benefit of the general unsecured creditors; see § 544(a)(1) BC. See supra 
Chapter 5, subsections 4.1.2-4.2.3. 

266



Examination of  the Art. 9 UCC notice filing system 

 266 

This inquiry can be made on the basis of the filed financing statement, which contains, 
besides the debtor’s name and an indication of the collateral, the name and address of 
the purported secured party.15 At the debtor’s request, secured parties on file have a 
duty to provide the debtor with exact information regarding the collateral and the 
obligation(s) secured.16 The debtor can pass on this information to the parties that made 
the request for ‘further information’.17 

 

By making ‘further inquiry’, second-in-time parties can establish the exact scope and 
extent of an alleged proprietary claim and act appropriately on this information, i.e. make 
informed decisions. Depending on whether prospective parties are lenders, buyers outside 
the ordinary course of business or judicial lien creditors, such decisions may take different 
forms. 

If a second-in-time lender is satisfied that a prior security interest does indeed exist, 
it may choose to accept that its position will be subordinated. Alternatively, if it wants to 
grant the debtor a secured loan only on a first priority-basis, it may want to work out a 
satisfactory arrangement with the first-in-time secured lender.18 In that case, it will have 
filed a financing statement itself19 and will ask the first-in-time secured lender to release 
(part of) the collateral and terminate or amend its financing statement accordingly.20 If the 
lender on file is not willing to facilitate this, the second-in-time lender may try to see if 
certain collateral may nonetheless be available to it (and advance its loan against that 
collateral), or decide to refrain from providing the requested financing altogether.21 

A similar mechanism applies to prospective buyers operating outside the (seller’s) 
ordinary course of business, the only difference being that buyers cannot file their own 
interest in the public filing system: they are charged with constructive knowledge of 
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prevents proprietary conflicts, it is doubtful whether it does so at a lower cost than the 
investigated parties would incur in a non-public filing system, i.e. in a manner that is cost-
efficient for the parties concerned. This is largely attributable to the practical process 
of filing and searching financing statements (subsection 2.3), but can also be ascribed to 
other limitations of the Art. 9 UCC notice filing system (subsections 2.4-2.5).  
 

2.2. Shortcomings in Art. 9 UCC’s basic structure and rules 
2.2.1. The ‘Untraceables’ 
Under Art. 9 UCC, some types of proprietary conflicts are not prevented at all, simply 
because not all proprietary interests are public, or only become public after a certain 
period of time. This applies to proprietary conflicts involving purchase money lenders and 
purchase money sellers and – in some states – to proprietary conflicts involving judicial lien 
creditors. I will elaborate on both issues. 

Art. 9 UCC affords PMSIs ‘super-priority’ as soon as they come into existence, i.e. 
even when a notice of their existence has not (yet) been filed. To obtain this status, 
purchase money lenders and sellers have to perfect their PMSI within 20 days after the 
debtor receives possession of the assets.25 Hence, unlike ordinary security interests, 
purchase money lenders and sellers are offered a grace period: as long as the financing 
statement is filed within 20 days, the PMSI is perfected as from the moment the debtor 
had received possession of the collateral (and thus with retroactive effect).26 Unless one 
already regards the publicly known fact that PSMIs may exist and have priority as a 
manifestation of publicity, the outcome of this is that the risk of proprietary conflicts 
between PMSI lenders and sellers and prospective secured lenders is not mitigated under 
Art. 9 UCC. A similar rule applies in respect of judicial lien creditors27 and buyers28 that 
attempt to respectively seize or buy PMSI goods: the PMSI will be untraceable until the 
moment it is registered, which is may be as long as 20 days after its creation. As a result, 
second-in-time ordinary secured lenders, judicial lien creditors and buyers may always be 
faced with a PSMI the existence of which they were not aware of. 
 

                                            
25 § 9-317(e) UCC. 
26 The rationale for the ‘super-priority’ is manifold and it is granted even if the purchase money lender or 
seller knows that a conflicting security interest has been created or that a conflicting financing statement 
covering the same collateral has been filed by another lender. Further details of these rules are provided in 
Chapter 5, subsection 2.3. 
27 A purchase money lender takes priority over the rights of a judicial lien creditor if the former files a 
financing statement with respect to the PMSI before or within 20 days after the debtor receives delivery of 
the collateral and the judicial lien has arisen between the time the security interest attaches and the time of 
filing (§ 9-317(e) UCC). For an example see supra Chapter 5, subsection 4.2.4.  
28 The 20-day grace period that purchase money lenders have as against judicial lien creditors is similarly 
applicable as against these buyers (§ 9-317(e) UCC); see previous footnote and Chapter 5, subsection 
4.5.4. 
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This risk is solved in relation to ordinary secured lenders, in the context of inventory 
financing. Here, the risk of proprietary conflicts between purchase money lenders and 
sellers vis-à-vis prospective secured lenders is addressed, by requiring two things of the 
purchase money lenders and sellers. First, they will only achieve super-priority over 
earlier-filed ordinary security interests if they perfect – i.e. file – before the debtor receives 
possession of the inventory. In other words, there is no 20-day grace period.29 Second, 
purchase money lenders and sellers must notify earlier-filed lenders that they have or 
expect to acquire a PMSI in the described inventory.30 

 

As regards the issue of judicial lien creditors, in most U.S. states they cannot file their 
judgment, with the result that proprietary conflicts between the parties, i.e. first-in-time 
judicial lien creditors and later-in-time secured lenders and judicial lien creditors, are not 
prevented. Under Art. 9 UCC, both conflicts are decided in favor of the first-in-time 
judicial lien creditor.31 Hence, secured lenders may take a security interest in assets that 
have already been attached by unsecured creditors.32 Although not examined in detail in 
this thesis, similar observations may apply in the context of proprietary conflicts between 
the first-in-time judicial lien creditors and buyers outside the ordinary course of 
business.33 

 
In addition to the aforementioned ‘untraceable’ interests, it could be argued that 
possessory security interests are untraceable also, as a result of which proprietary 
conflicts between secured lenders that have perfected their security interest by taking 
possession of the debtor’s assets and successors are not prevented. After all, when a 

                                            
29 See supra Chapter 5, subsection 4.3.2. 
30 § 9-324(a) UCC. Purchase money lenders and sellers therefore have to search the files to know whom, 
i.e. which inventory lender, they have to notify. Although a PMSI notification is supposed to be able to 
encompass multiple transactions, this must be received before, but not more than five years before, the 
debtor receives possession of the inventory (§ 9-324(b)(3) UCC). This means that the notification is good 
for five years. See Official Comment 3 to § 9-324 UCC and Sigman 2004, p. 74. If the inventory lender 
has not received notification (or if the other security interest does not qualify as a PMSI), any advance 
made in normal circumstances will have priority under the basic priority rule of § 9-322 UCC. Inventory 
lenders are thus enabled to consciously decide to not make other advances when they receive this 
notification. At the same time, such fraud is prevented without the need for inventory lenders to search 
the filing system. See e.g. Official Comment 4 to § 9-324 UCC, Harris & Mooney 2006, p. 251, LoPucki & 
Warren 2012, p. 477 and White & Summers 2002, § 33-4 on this rule. 
31 First, only if a secured lender perfects its security interest or files a financing statement and the debtor 
has authenticated a security agreement before an unsecured creditor acquires a lien on the debtor’s 
property by attachment, levy, or the like – i.e. before the latter becomes a ‘judicial lien creditor’ – the 
former will win; see § 9-102(a)(52) UCC. Second, judicial lien creditors have priority according to the prior 
tempore rule: a creditor who became a judicial lien creditor before another creditor, has priority over the 
latter. See supra Chapter 5, subsection 4.1.3. 
32 As explained in Chapter 5, subsections 4.1.2-4.1.3, creation of a lien differs from state to state: it can be 
created by taking possession of the debtor’s property, by execution, by delivering the writ of execution to 
the sheriff and, in a growing number of states, by filing a financing statement with the UCC filing office. 
In states where judicial lien creditors can file their judgment this risk is mitigated; see also subsection 2.1 
of this Chapter. See also on this subject Stürner 2008, p. 171. 
33 Chapter 5, subsection 4.9 already indicated that it was beyond the scope of this thesis to describe all the 
different ways a buyer of the debtor can come into conflict with debtor’s judicial lien creditors. It did 
indicate, however, that if a state allows judgment creditors to file their lien in the public records, the filing 
mostly constitues constructive notice to potential buyers, lenders and subsequent judicial lien creditors. 
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prevents proprietary conflicts, it is doubtful whether it does so at a lower cost than the 
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security interest is perfected by taking possession, a financing statement will not be filed 
and, accordingly, not be found by checking the filing system. In Chapter 2 I already 
addressed the issue that ‘possession’, when considered purely in the abstract, can indeed 
signify many relationships and might be (too) ambiguous for the purpose of giving 
notice. However, to the extent that possessory security interests are still used, 
dispossession will nonetheless serve the function of giving notice that the assets might 
be encumbered, as it signifies that another party holds the assets. In addition to 
checking the filing system, searchers should therefore always verify whether a lender has 
taken possession of the collateral. This attracts costs.34  

 
2.2.2. Provision of information is mainly based on leverage 
What might also be called an ‘imperfection’ in Art. 9 UCC’s basic structure is the fact that 
the Art. 9 UCC notice filing system is largely based on leverage and economic 
compulsion. Since there is no obligation for lenders on file to respond to information 
requests by third parties, the exact scope and extent of any proprietary rights they 
purportedly hold can be established only through the debtor.35 In practice, secured parties 
generally cooperate voluntarily and respond promptly to requests for information. 
However, they have no obligation to respond to anything other than a request by the 
debtor and, moreover, there is no legal duty for the debtor to cooperate. Since most 
debtors have an interest in obtaining new loans or selling their assets, they will want to 
satisfy prospective lenders and buyers that the collateral is free of security. They will 
therefore want to facilitate as far as possible the removal or amendment of an erroneous 
filing. Vis-à-vis enforcing unsecured creditors, this is clearly different. Debtors would be 
more likely to have the opposite interest of pretending that in fact the assets are 
encumbered and therefore not available for recovery, and will be incentivized to withhold 
information showing that the assets are unencumbered.36 Thus, the Art. 9 UCC filing 
system is the gateway to further information concerning the debtor’s assets, but not for 
everyone. If there is a filing on file with respect to the debtor’s assets, enforcing 
unsecured creditors will be warned about the possible encumbrance of these assets, but 

                                            
34 Because the basic priority rule is that ‘the first to file or perfect’ wins (§ 9-322(a)(1) UCC), this ‘off 
record’ step of checking whether the debtor has the goods in its possession would ideally be conducted 
right after the creditor has filed its financing statement. The risk of an earlier perfected competing security 
interest would simply remain if the collateral were inspected at a later time. 
35 With regard to the fact that only debtors can make this kind of requests, Official Comment 3 to § 9-210 
UCC provides the following information: “Because creditors of and prospective purchasers from a debtor may have 
legitimate needs for more detailed information, it is necessary to provide a procedure under which the secured party will be 
required to provide information. On the other hand, the secured party should not be under a duty to disclose any details of the 
debtor’s financial affairs to any casual inquirer or competitor who may inquire. For this reason, this section gives the right to 
request information to the debtor only. The debtor may submit a request in connection with negotiations with subsequent 
creditors and purchasers, as well as for the purpose of determining the status of its credit relationship or demonstrating which 
of its assets are free of a security interest.” 
36 However, in most states and federal courts a judgment creditor can force a debtor (or its representative) 
to answer questions about its assets and financial condition under oath. It is beyond the scope of this 
thesis to elaborate on this. I am indebted to Professor Mooney Jr. for providing me with this information, 
for which however I myself take full responsibility. 
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no more than that.37 This means that the risk of proprietary conflicts between existing 
lenders and enforcing unsecured creditors is not mitigated by Art. 9 UCC. It is therefore 
likely that enforcing unsecured creditors will continue to take enforcing measures no 
matter whether there is a filing on file. They will probably just give it a shot, because 
another purpose of attaching legal assets is to put the debtor under pressure.38 That the 
aim of Art. 9 UCC is not to inform unsecured creditors about whether or not to levy, but 
only to facilitate the process of determining priorities among ‘purchasers’, is a broadly 
shared view.39 
 

2.3. Shortcomings in the process of searching the filing system40 
Various shortcomings and deficiencies in the way Art. 9 UCC has been implemented keep 
it from being fully effective in its goal to prevent proprietary conflicts. In particular the 
process of filing and searching financing statements shows weaknesses. 
 
2.3.1. Difficulties in determining where to search and file 
The first main problem in the practical process of filing and searching for financing 
statements is that it is difficult to determine where to file and search, i.e. in which filing office. 
As I mentioned earlier, the filing and searching take place in one of the many filing offices 
located in the United States.41 Although Art. 9 UCC and other legislation42 aim to guide 
lenders and other creditors to the correct filing office in which to file, it turns out that 
finding the correct filing office is not actually so easy. 

                                            
37 LoPucki, Abraham & Delahaye 2013, p. 1803: “In the American system, this creditor [i.e. an unsecured 
creditor that is considering whether to take legal action against its debtor, DJYH] would have the right to only 
the names of persons who might have security interests and general categories of property those interests might encumber.” 
38 Another reason why unsecured creditors may want to attach the assets despite a filing, is the fact that 
they will trump the lender on file by obtaining the status of ‘judicial lien creditor’ before the lender has 
authenticated the security agreement with the debtor. See supra Chapter 5, subsection 4.2.2. 
39 LoPucki, Abraham & Delahaye 2013, p. 1860: “(…) the English view their system as serving the public. The 
Americans view their system as serving only debtors and secured creditors. As a result, the English make more information 
available to a wider range of users than do Americans.” See also p. 97: “The key policy choice remaining is between the 
American view – that security agreements should be private because the filing system exists only for the benefit of secured 
creditors and their debtors – and the English view that security agreements should be public because the filing system exists for 
the benefit of everyone affected by security interests.” Cf. Baird on the Art. 9 UCC notice filing system: “In short, the 
Code’s notice filing system addresses principally only one kind of ostensible ownership problem – the one arising from 
competition between secured creditors.” Baird 1983, p. 66. 
40 I am especially indebted to Paul Hodnefield (Associate General Counsel at Corporation Service 
Company; a specialist in Article 9 UCC searching and filing issues), who was most helpful in assisting me 
to obtain the information provided in this chapter and for which I naturally assume full responsibility. 
41 In the United States as a whole there are more than 4,000 filing offices. Most of these filing offices are 
‘local filing offices’, dedicated to specific types of collateral or to specific types of liens. Each state has 
only one UCC filing office covering a broad range of collateral security rights on personal property and 
fixtures; see supra Chapter 5, subsection 3.3.3 and LoPucki 1992, p. 10. 
42 See § 9-109(c) UCC, which states that Art. 9 UCC does not apply to the extent that a statute, regulation, 
or treaty of the United States preempts it. See in particular section (c)(2): “This article does not apply to the 
extent that: (…) another statute of this State expressly governs the creation, perfection, priority, or enforcement of a security 
interest created by this State or a governmental unit of this State (…).” 
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2.3.1.1. Many different types of filing offices 
The first obstacle in determining where to file or search is the fact that there are many 
different types of filing offices. Several scholars have drawn attention to this variety of 
filing systems, and regard it as a serious problem:  
 

“The task of a lender who would search for messages relating to the collateral, lend money, and 
leave a message of its own is vastly complicated by the fact that there is not just one message center, 
but many.”43 

 
In the U.S. a distinction is made between UCC filing offices (‘central filing offices’), which 
cover a broad range of collateral security rights on personal property and fixtures, on the 
one hand, and many other types of filing offices (‘local’ or ‘non-UCC filing’ offices), on 
the other hand. Non-UCC filing offices are created by different statutes and are dedicated 
to particular types of collateral or to specific types of liens.  
 

Most states maintain UCC filing systems for security in personal property and fixtures, 
with Louisiana and Georgia the only exceptions to the rule. These two states have 
organized their UCC filing office on a per county or per parish basis, but have 
nonetheless facilitated a statewide search of such local filings.44 In addition, all 50 states 
maintain certificate of title systems with respect to security rights in automobiles, i.e. 
cars. Many of these states also have separate certificate of title systems for boats and/or 
mobile homes.45 Furthermore, different types of filing offices are maintained at the 
county level.46 The main example of this is the real estate offices, where mortgages and 
fixture filings are filed.47 Besides these (‘local’) real estate offices, counties have often 
implemented filing systems for several types of tax liens and money judgments.48 Finally, 
the federal government has separate filing systems for copyrights, trademarks, patents, 
and ship and aircraft mortgages.49 

 
While some types of collateral are covered exclusively by the UCC filing offices, other 
types of collateral may be covered by both UCC and non-UCC filing offices. Unhelpfully, 
the relevant definitions marking the determinative distinctions are far from intuitive. 

                                            
43 LoPucki & Warren 2012, p. 285. Cf. Lecture(s) Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York), LoPucki 2009, p. 283 and LoPucki 1995, p. 579: “The Article 9 filing 
system is a mess. Filings are spread among 4,300 filing offices, each of which imposes its own procedures and requirements. 
The legal instructions for filing that are standardized in Article 9 are overly complex and ambiguous, frequently making it 
difficult or impossible to determine in advance the appropriate system in which to file.” 
44 See for example: <http://sos.ga.gov> (last visited February 5, 2014). UCC § 9-105(a)(2). Cf. LoPucki & 
Warren 2012, p. 285. 
45 LoPucki & Warren 2012, p. 285. 
46 A ‘county’ is a geographic division of a state with some form of administrative authority. There are 
about 3,000 counties in the U.S.; Lecture(s) on Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York). 
47 See supra Chapter 5, subsection 3.3.3.2 and § 9-501(a)(1), (2) UCC. 
48 LoPucki & Warren 2012, p. 285. 
49 The U.S. ratified the Cape Town Convention for security interests in airframes, helicopters, and aircraft 
engines in 2004 and is still considering whether to ratify the Protocol on Matters Specific to Railway Rolling 
Stock. 
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Depending on the context, for example, a car may qualify as ‘equipment’ or as a ‘motor 
vehicle’, an ‘aircraft’ may in fact be an ‘aircraft part’, and a ‘ship’ may qualify as a ‘boat’.50 
While filing in the wrong filing office will render a secured party unperfected (i.e. 
unenforceable) against prospective parties,51 searching in the wrong filing office may entail 
the risk that a financing statement of another secured party is filed in another (type of) 
filing office.52 Hence, from the perspective of both first- and second-in-time lenders, 
finding the right (type of) filing office is of vital importance to avoid the loss of priority. 

 
Research conducted in 2010 showed that 15% of secured creditors filed their security 
interest in the wrong filing system and, at the same time, failed to file it in the right filing 
system. Although this research focused on security interests in trademarks, one of the 
findings was that when “[e]xtrapolating this data to the entire population, one would expect that 
approximately (…) 15% of the population were unperfected.”53 

 
In addition to the loss of priority in itself, filing and searching multiple times in order to 
circumvent the uncertainty that one might file or search in the wrong place, involves 
repeated filing and searching costs. 
 

2.3.1.2. Difficulties in determining the state in which to search or file (which UCC filing office) 
Once it has been found that a transaction is subject to Art. 9 UCC and that the designated 
filing office is a UCC filing office, the next step is to determine which is the required UCC 
filing office, i.e. in which state. Non-possessory security rights have to be filed in the UCC 
filing office of the state where the debtor is located. For registered organizations,54 
‘incorporation-based’ filing is prescribed: filing must take place in the UCC filing office of 
the state where the debtor is incorporated.55 Determining the debtor’s state of incorporation 
is relatively easy: each state has a business entity database that will indicate the state of 
origin, i.e. of incorporation, of every company that is included in the database. This means 
that it will show whether a particular debtor is a domestic organization or whether it is 

                                            
50 See LoPucki & Warren 2012, p. 286 and Livingston 2004, p. 50 et seq. 
51 Cf. LoPucki & Warren 2012, pp. 285-286: “If the secured creditor leaves its message in the wrong office, the message 
almost certainly will be ineffective. (…). The statutes that create each of these systems specify, with differing degrees of clarity, 
the circumstances in which a message should be filed in that system.” 
52 Cf. LoPucki & Warren 2012, p. 285: “If the later lender searches only in the wrong office, it will miss whatever 
messages were left in the right office.” 
53 Ferguson 2009, p. 213. 
54 I remind the reader that ‘registered organizations’ ordinarily include corporations, limited partnerships, 
limited liability companies and statutory trusts (§ 9-102(a)(71) UCC); see supra Chapter 5, footnote 251 for 
a detailed definition. 
55 Incorporation-based filing was adopted in 2001, mainly because – in Sigman’s words – it ‘facilitates the 
use of a clear objectively verifiable test’. Sigman 1999a, p. 65. See supra Chapter 5, subsection 3.3.3.1 and § 
9-307 UCC. 
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2.3.1.1. Many different types of filing offices 
The first obstacle in determining where to file or search is the fact that there are many 
different types of filing offices. Several scholars have drawn attention to this variety of 
filing systems, and regard it as a serious problem:  
 

“The task of a lender who would search for messages relating to the collateral, lend money, and 
leave a message of its own is vastly complicated by the fact that there is not just one message center, 
but many.”43 

 
In the U.S. a distinction is made between UCC filing offices (‘central filing offices’), which 
cover a broad range of collateral security rights on personal property and fixtures, on the 
one hand, and many other types of filing offices (‘local’ or ‘non-UCC filing’ offices), on 
the other hand. Non-UCC filing offices are created by different statutes and are dedicated 
to particular types of collateral or to specific types of liens.  
 

Most states maintain UCC filing systems for security in personal property and fixtures, 
with Louisiana and Georgia the only exceptions to the rule. These two states have 
organized their UCC filing office on a per county or per parish basis, but have 
nonetheless facilitated a statewide search of such local filings.44 In addition, all 50 states 
maintain certificate of title systems with respect to security rights in automobiles, i.e. 
cars. Many of these states also have separate certificate of title systems for boats and/or 
mobile homes.45 Furthermore, different types of filing offices are maintained at the 
county level.46 The main example of this is the real estate offices, where mortgages and 
fixture filings are filed.47 Besides these (‘local’) real estate offices, counties have often 
implemented filing systems for several types of tax liens and money judgments.48 Finally, 
the federal government has separate filing systems for copyrights, trademarks, patents, 
and ship and aircraft mortgages.49 

 
While some types of collateral are covered exclusively by the UCC filing offices, other 
types of collateral may be covered by both UCC and non-UCC filing offices. Unhelpfully, 
the relevant definitions marking the determinative distinctions are far from intuitive. 

                                            
43 LoPucki & Warren 2012, p. 285. Cf. Lecture(s) Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York), LoPucki 2009, p. 283 and LoPucki 1995, p. 579: “The Article 9 filing 
system is a mess. Filings are spread among 4,300 filing offices, each of which imposes its own procedures and requirements. 
The legal instructions for filing that are standardized in Article 9 are overly complex and ambiguous, frequently making it 
difficult or impossible to determine in advance the appropriate system in which to file.” 
44 See for example: <http://sos.ga.gov> (last visited February 5, 2014). UCC § 9-105(a)(2). Cf. LoPucki & 
Warren 2012, p. 285. 
45 LoPucki & Warren 2012, p. 285. 
46 A ‘county’ is a geographic division of a state with some form of administrative authority. There are 
about 3,000 counties in the U.S.; Lecture(s) on Secured Transactions Law by Prof. R. Mann, Spring 2010 
(Columbia University, New York). 
47 See supra Chapter 5, subsection 3.3.3.2 and § 9-501(a)(1), (2) UCC. 
48 LoPucki & Warren 2012, p. 285. 
49 The U.S. ratified the Cape Town Convention for security interests in airframes, helicopters, and aircraft 
engines in 2004 and is still considering whether to ratify the Protocol on Matters Specific to Railway Rolling 
Stock. 
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50 See LoPucki & Warren 2012, p. 286 and Livingston 2004, p. 50 et seq. 
51 Cf. LoPucki & Warren 2012, pp. 285-286: “If the secured creditor leaves its message in the wrong office, the message 
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53 Ferguson 2009, p. 213. 
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a detailed definition. 
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9-307 UCC. 

273



Chapter 6

 274 

formed under the law of another state. Most states provide this information both by 
telephone and online within 24 hours.56 
 

Determining the debtor’s location was much more difficult under the rules in force prior 
to the 2001 amendments. Back then, security interests in tangible collateral had to be 
filed in the UCC filing office of the state where the collateral was located, whereas 
security in certain mobile goods and intangible collateral had to be filed in the UCC 
filing office of the state where the debtor was located, i.e. former Art. 9 UCC operated 
under a split approach.57 Since the burden of proof lies with the filing party, the former 
rule entailed that lenders had to prove not only that tangible collateral was located in a 
particular state at the time of filing, but also for how long that had been the situation. 
This resulted in the habit of filers photographing the collateral, in addition to 
safekeeping other written evidence concerning the state and location of the assets 
concerned.58 With regard to certain mobile goods and intangible collateral, matters were 
at least as complicated, because ‘the debtor’s location’ referred to either the debtor’s 
‘place of business’ or – if the debtor had more than one place of business – its ‘chief 
executive office’; notions that are, as I will explain below in the context of non-
registered organizations, predominantly subjective. At that time, there was so much 
uncertainty that leading scholars advised secured parties to “file everywhere possibly 
required.”59 Fortunately, in 2001 this rule was replaced by a rule that defined the debtor’s 
location as the place where the debtor was incorporated, i.e. a ‘one-stop shop’ rule.60  

 
While it is relatively easy to establish the debtor’s state of incorporation in the case of 
registered organizations, there is still much uncertainty with regard to entities that are not 
formed or organized by the filing of a record with, or the issuance of a record by, a State 
or the United States, i.e. non-registered organizations.61 Because these types of entities are not 
incorporated, filing and searching has to take place in the filing office of the state where 
the debtor is located. However, ‘location’ refers either to the debtor’s ‘place of business’ 
or – if the debtor has more than one place of business – to its ‘chief executive office’.62 
The debtor’s ‘place of business’ is ‘a place where the debtor conducts its affairs’.63 

                                            
56 It is therefore not necessary to check the business entity index of every state. It is fairly easy to check 
these records, but for convenience purposes some law firms and financial institutions outsource this to 
private service companies. Hodnefield, see supra footnote 40. Compare LoPucki 1995, p. 599: “For the vast 
majority of creditors, discovering the debtor's correct name and state of incorporation will present no problem. The corporate 
debtor will know that information and relay it to the creditor. The creditor can verify the information either by searching the 
public record or obtaining a credit report.” See also pp. 604-605. 
57 See § 9-103(1), (3) (1972) UCC and § 9-401 (1972) UCC. For more information, see e.g. Penney 1990, 
pp. 1417-1418. 
58 LoPucki 1995, pp. 604-605. 
59 See LoPucki 1995, pp. 579-580; especially footnote 3, for further references. LoPucki points out that 
since making and maintaining filings attracts costs and since filing errors were rarely fatal and tended to 
remain unchallenged anyway, most secured parties did not follow this advice. LoPucki 1995, pp. 579-580. 
60 This revision was recommended by the Permanent Editorial Board for the Uniform Commercial Code (‘PEB’) in 
1992. More information on these recommendations can be found in the PEB Report 1992, p. 78. 
61 See Official Comment 11 to § 9-102(a) UCC. Examples are general partnerships, joint ventures and sole 
proprietorships. See supra Chapter 5, footnote 261. 
62 § 9-307(b)(2), (3) UCC. 
63 See § 9-307(a) UCC. Official Comment 2 to this section adds that “(…) every organization, even eleemosynary 
institutions and other organizations that do not conduct “for profit” business activities, has a “place of business.”” White & 
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Although this term is not defined in the UCC, the debtor’s ‘chief executive office’ is the 
place from which it manages the main part of its business operations or other affairs, 
developed under case law as the ‘nerve center’.64 According to the Official Comment, this 
is the place where persons would normally look for credit information, and is the 
appropriate place for filing.65 

It will come as no surprise that the application of both these notions creates much 
uncertainty as to where to file.66 Although – according to the Official Comment – it is 
supposed to be relatively easy to determine which of the debtor’s offices is the chief 
executive office, it can hardly be a coincidence that the same Official Comment 
recommends perfecting under the law of each possible jurisdiction in case of doubt.67 
This leads to repeated filing and searching practices, with corresponding unnecessary 
costs as a result.68 However, since only a small number of entities qualify as a 'non-
registered organization', this issue is not a tremendous burden on the search and file 
process. Generally, just one or two additional filings or searches will be sufficient to cover 
any doubt.69 

 

                                                                                                                                        
 
 
 
 
 
 
Summers indicate that this is the place where e.g. the CEO goes to work. Regarding the transition from 
debtor-based filing to incorporation-based filing for registered organizations, they say, with relief: “The 
messy, practical question about where the CEO goes to work and whether that is the chief office will not be relevant.” White 
& Summers 2002, § 31-16. 
64 See Official Comment 2 to § 9-307 UCC, LoPucki & Warren 2012, p. 413 and White & Summers 2002, 
§ 31-16b. 
65 See Official Comment 2 to § 9-307 UCC. LoPucki clarifies this by saying that “[t]he nerve center of a 
business may be virtually anywhere the chief executive officer works.” LoPucki 1995, p. 594, footnote 58. 
66 Compare LoPucki 1995, p. 595: “Designating the chief executive office as the proper place to file is unworkable 
because creditors may have no practical means of determining where that is.” For an analysis of all the different 
problems that may arise in determining the debtor’s chief executive office, see LoPucki 1995, p. 595 et 
seq. 
67 See Official Comment to § 9-307 UCC. 
68 See e.g. LoPucki 1995, p. 597: “Once the location of a debtor is in doubt, the scope of the inquiry the creditor must 
make to determine that location is enormous. In determining the location of a debtor for this purpose, the courts have 
considered where the debtor kept its financial records, where the board of directors met, where the debtor’s top management 
most often worked, whether the business location was temporary or permanent, and numerous other factors.” Attempting to 
assess the exact amount of these costs falls outside the scope of this thesis, but according to LoPucki they 
are substantial: “The true costs of a second filing are far from trivial.” LoPucki 1995, p. 597. 
69 Hodnefield, see supra footnote 40. 
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2.3.2. Difficulties in searching and filing under the debtor’s name 
Once the (type of) filing office and the correct state in which to file have been 
determined, financing statements relating to a particular debtor have to actually be found 
and identified when filing or conducting a search. There are several things that can go 
wrong in the filing and searching process. Most of the difficulties relate to stating the 
debtor’s name.70 
 

2.3.2.1. Problems in ascertaining the debtor’s correct name 
The importance of ascertaining the debtor’s correct name and stating that name 
accurately on the financing statement is evident: if any errors are made by the filer, 
searchers will both take the lack of any hits resulting from their search as justifying the 
conclusion that they have priority because no security rights exist. The same applies if the 
filer has used the correct name, but the filer misspelled the name in its search request.71 It 
is for this reason that Art. 9 UCC stipulates that a financing statement is sufficient only if 
it provides the name of the debtor (§ 9-502(a)(1) UCC). 

Over the years it became clear that the question of what constitutes ‘the name of 
the debtor’ is not always easy to answer.72 Art. 9 (1972) UCC provided: “A financing 
statement sufficiently shows the name of the debtor if it gives the individual, partnership or corporate name 
of the debtor, whether or not it adds other trade names or the names of partners.”73 What constituted 
‘partnership name’ and ‘corporate name’, however, was not further explained. This 
created much ambiguity as to which name should be used, both when filing and 
searching, most importantly because most debtors have more than one name – e.g. legal 
names, nicknames, trade names. Debtors do little to remove any such unclarity or 
ambiguity: 

 

                                            
70 Cf. Tu 2010, p. 135: “The issue of the debtor-name sufficiency has plagued filers, searchers, and courts since the inception 
of Revised Article 9”, Livingston 2011, p. 176: “The key to perfection is getting the debtor’s name right on the financing 
statement, and that task can sometimes prove more difficult than would first appear” and LoPucki 2007, p. 281: “Errors 
in debtor’s names have plagued the Article 9 filing system since its inception.” Besides Tu, Livingston and LoPucki, 
many other scholars have described the problem of stating the debtor’s name; see e.g. Penney 1990, 
Livingston 2007, p. 146 and Official Comment 2 to § 9-503. 
71 Cf. Fredrickson 2007, p. 44, LoPucki 2007, p. 283: “If the debtor’s name is spelled incorrectly in either the 
financing statement or the search request, the communication can fail, leaving both filer and searcher with the belief that its 
interest has priority” and Burton 2012, p. 313: “As the name is typically entered manually, the accuracy of the entry of 
the debtor’s name by the original secured party is crucial to a subsequent lender being able to locate it” and p. 315: “(…) 
when a searcher types in the correct name of the debtor, the financing statement may not be located, creating the false 
impression that no one has rights in the collateral other than the debtor himself. Relying on the lack of financing statements 
located, the searcher would be more likely to extend credit to the debtor, mistakenly believing that in the event of default, the 
searcher would be able to collect first.” (footnotes omitted) 
72 Cf. Burton 2012, p. 314: “At first glance, it would appear that entering a debtor’s name correctly on a financing 
statement would be a simple requirement for a secured party to fulfill; however, in many circumstances this can be an arduous 
undertaking.” 
73 § 9-402(7) (1972) UCC.  
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“Debtors use “trade names” without designating them as such; misspell their own corporate 
names on letterheads, checks and directories; and exchange abbreviations for the words abbreviated 
at will.”74 

 
Apart from the question of the correct name to use on the financing statement, Art. 9 
(1972) UCC also gave no express guidance on who was to bear the consequences if the 
wrong (type of) name was used, or if the right name was not spelled accurately. It 
provided that “(…) [a] financing statement substantially complying with the requirements of this 
section is effective even though it contains minor errors which are not seriously misleading.”75 When 
courts tried to apply this rule in resolving disputes between a filer and a searcher, they 
more or less got stuck: after all, when does a financing statement satisfy the requirements 
substantially and when is a mistake in the debtor’s name serious enough to render the 
financing statement seriously misleading?76 Before long, courts began to apply the 
‘reasonably diligent searcher’ standard.77 Pursuant to this standard, in order to determine 
if a minor error was seriously misleading, courts had to judge whether the searcher 
concerned could have found the financing statement if it had conducted a ‘reasonably 
diligent search’. Searching under various debtor name alternatives formed part of the 
exercise.78 As a result, filers were spared; not only did courts take the liberty of condoning 
the use of different types of names, they sometimes also held names to be valid despite 
misspelling.79 For filers, therefore, ‘being close was often good enough’.80 Moreover, 
judges were not always consistent as to whether it was sufficient to state the debtor’s legal 
name, its trade name, or both.81 Consequently, searchers persistently ran the risk that a 
search would not produce all the security interests that existed for any given collateral, 

                                            
74 LoPucki 2007, p. 283 (footnotes omitted). Cf. Burton 2012, p. 314. 
75 § 9-402(8) (1972) UCC. 
76 Burton 2012, p. 316. See also on this subject: Livingston 2007, p. 120 et seq. 
77 Courts were induced to do so by the Official Comment 9 to § 9-402 (1972) UCC: “[Art. 9 UCC] is 
designed to discourage the fanatical and impossibly refined reading of such statutory [filing] requirements in which courts have 
occasionally indulged themselves.” Compare on this subject Penney 1990, p. 1416 and p. 1424: “By adopting 
U.C.C. Section 9-402(8), the drafters sought to avoid the harshness that appeared to result when only a very minor error 
was present in the financing statement.” 
78 See Livingston 2007, p. 124: “Both the “reasonably diligent searcher” standard and the "close enough" standard 
allowed judges to second-guess what searchers should or should not have been able to discover had they tried hard enough.” 
79 Warner 2001, p. 2. Cf. LoPucki 2007, pp. 284-285, Burton 2012, p. 316. For a discussion of related case 
law under Art. 9 (1972) UCC, see e.g. Penney 1990, pp. 1419-1422.  
80 Warner 2001, p. 20. 
81 See Harris & Mooney 2006, pp. 165-166 and Livingston 2007, pp. 120-123, also for further references 
to case law under Art. 9 (1972) UCC relating to this matter. This was despite the fact that Official 
Comment 7 to § 9-402 (1972) UCC actually pointed out that stating the trade name alone was not 
sufficient: “Trade names are deemed to be too uncertain and too likely not to be known to the secured party or person 
searching the record, to form the basis for a filing system.” 
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2.3.2. Difficulties in searching and filing under the debtor’s name 
Once the (type of) filing office and the correct state in which to file have been 
determined, financing statements relating to a particular debtor have to actually be found 
and identified when filing or conducting a search. There are several things that can go 
wrong in the filing and searching process. Most of the difficulties relate to stating the 
debtor’s name.70 
 

2.3.2.1. Problems in ascertaining the debtor’s correct name 
The importance of ascertaining the debtor’s correct name and stating that name 
accurately on the financing statement is evident: if any errors are made by the filer, 
searchers will both take the lack of any hits resulting from their search as justifying the 
conclusion that they have priority because no security rights exist. The same applies if the 
filer has used the correct name, but the filer misspelled the name in its search request.71 It 
is for this reason that Art. 9 UCC stipulates that a financing statement is sufficient only if 
it provides the name of the debtor (§ 9-502(a)(1) UCC). 

Over the years it became clear that the question of what constitutes ‘the name of 
the debtor’ is not always easy to answer.72 Art. 9 (1972) UCC provided: “A financing 
statement sufficiently shows the name of the debtor if it gives the individual, partnership or corporate name 
of the debtor, whether or not it adds other trade names or the names of partners.”73 What constituted 
‘partnership name’ and ‘corporate name’, however, was not further explained. This 
created much ambiguity as to which name should be used, both when filing and 
searching, most importantly because most debtors have more than one name – e.g. legal 
names, nicknames, trade names. Debtors do little to remove any such unclarity or 
ambiguity: 

 

                                            
70 Cf. Tu 2010, p. 135: “The issue of the debtor-name sufficiency has plagued filers, searchers, and courts since the inception 
of Revised Article 9”, Livingston 2011, p. 176: “The key to perfection is getting the debtor’s name right on the financing 
statement, and that task can sometimes prove more difficult than would first appear” and LoPucki 2007, p. 281: “Errors 
in debtor’s names have plagued the Article 9 filing system since its inception.” Besides Tu, Livingston and LoPucki, 
many other scholars have described the problem of stating the debtor’s name; see e.g. Penney 1990, 
Livingston 2007, p. 146 and Official Comment 2 to § 9-503. 
71 Cf. Fredrickson 2007, p. 44, LoPucki 2007, p. 283: “If the debtor’s name is spelled incorrectly in either the 
financing statement or the search request, the communication can fail, leaving both filer and searcher with the belief that its 
interest has priority” and Burton 2012, p. 313: “As the name is typically entered manually, the accuracy of the entry of 
the debtor’s name by the original secured party is crucial to a subsequent lender being able to locate it” and p. 315: “(…) 
when a searcher types in the correct name of the debtor, the financing statement may not be located, creating the false 
impression that no one has rights in the collateral other than the debtor himself. Relying on the lack of financing statements 
located, the searcher would be more likely to extend credit to the debtor, mistakenly believing that in the event of default, the 
searcher would be able to collect first.” (footnotes omitted) 
72 Cf. Burton 2012, p. 314: “At first glance, it would appear that entering a debtor’s name correctly on a financing 
statement would be a simple requirement for a secured party to fulfill; however, in many circumstances this can be an arduous 
undertaking.” 
73 § 9-402(7) (1972) UCC.  
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“Debtors use “trade names” without designating them as such; misspell their own corporate 
names on letterheads, checks and directories; and exchange abbreviations for the words abbreviated 
at will.”74 

 
Apart from the question of the correct name to use on the financing statement, Art. 9 
(1972) UCC also gave no express guidance on who was to bear the consequences if the 
wrong (type of) name was used, or if the right name was not spelled accurately. It 
provided that “(…) [a] financing statement substantially complying with the requirements of this 
section is effective even though it contains minor errors which are not seriously misleading.”75 When 
courts tried to apply this rule in resolving disputes between a filer and a searcher, they 
more or less got stuck: after all, when does a financing statement satisfy the requirements 
substantially and when is a mistake in the debtor’s name serious enough to render the 
financing statement seriously misleading?76 Before long, courts began to apply the 
‘reasonably diligent searcher’ standard.77 Pursuant to this standard, in order to determine 
if a minor error was seriously misleading, courts had to judge whether the searcher 
concerned could have found the financing statement if it had conducted a ‘reasonably 
diligent search’. Searching under various debtor name alternatives formed part of the 
exercise.78 As a result, filers were spared; not only did courts take the liberty of condoning 
the use of different types of names, they sometimes also held names to be valid despite 
misspelling.79 For filers, therefore, ‘being close was often good enough’.80 Moreover, 
judges were not always consistent as to whether it was sufficient to state the debtor’s legal 
name, its trade name, or both.81 Consequently, searchers persistently ran the risk that a 
search would not produce all the security interests that existed for any given collateral, 

                                            
74 LoPucki 2007, p. 283 (footnotes omitted). Cf. Burton 2012, p. 314. 
75 § 9-402(8) (1972) UCC. 
76 Burton 2012, p. 316. See also on this subject: Livingston 2007, p. 120 et seq. 
77 Courts were induced to do so by the Official Comment 9 to § 9-402 (1972) UCC: “[Art. 9 UCC] is 
designed to discourage the fanatical and impossibly refined reading of such statutory [filing] requirements in which courts have 
occasionally indulged themselves.” Compare on this subject Penney 1990, p. 1416 and p. 1424: “By adopting 
U.C.C. Section 9-402(8), the drafters sought to avoid the harshness that appeared to result when only a very minor error 
was present in the financing statement.” 
78 See Livingston 2007, p. 124: “Both the “reasonably diligent searcher” standard and the "close enough" standard 
allowed judges to second-guess what searchers should or should not have been able to discover had they tried hard enough.” 
79 Warner 2001, p. 2. Cf. LoPucki 2007, pp. 284-285, Burton 2012, p. 316. For a discussion of related case 
law under Art. 9 (1972) UCC, see e.g. Penney 1990, pp. 1419-1422.  
80 Warner 2001, p. 20. 
81 See Harris & Mooney 2006, pp. 165-166 and Livingston 2007, pp. 120-123, also for further references 
to case law under Art. 9 (1972) UCC relating to this matter. This was despite the fact that Official 
Comment 7 to § 9-402 (1972) UCC actually pointed out that stating the trade name alone was not 
sufficient: “Trade names are deemed to be too uncertain and too likely not to be known to the secured party or person 
searching the record, to form the basis for a filing system.” 
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even if they used all kinds of alternative (and combinations of) debtor names.82 Because 
of this, ‘[t]he search process ballooned’ and so did the corresponding costs.83 

 
Although making an assessment of the exact amount of these costs is beyond the scope 
of this thesis, I note that a study conducted in 1995 by Jackson revealed that the 
estimated average filing costs represented 5.52% of the aggregate transaction costs. 
Consequently, in a $467,100 transaction costs bill (in a given 45 million credit 
transaction), the costs associated with filing, i.e. the ‘UCC filings billing’, were around 
$25,000. In an exceptional case, the filing associated with filing even represented 38% of 
the costs of the transaction concerned.84 

 

In the 1990s, the Art. 9 UCC drafters – the NCCUSL and the ALI – took action to 
remedy the imbalance that placed a heavy burden on searchers. A study committee was 
appointed to verify whether Art. 9 UCC was in need of revision, which resulted in an 
amendment of Art. 9 UCC enacted in 2001.85 Most importantly, this amendment 
elaborated on what constituted the debtor’s ‘name’ for filing and searching purposes. 
With regard to registered organizations, it stipulated that a financing statement sufficiently 
provides the debtor’s name if it is the name indicated on the public record of the debtor’s 
jurisdiction of organization which shows the debtor to have been organized.86 Secondly, 
the ‘substantial compliance test’, which the courts had reduced to the ‘reasonably diligent 
searcher’ standard, was fundamentally changed: as of 2001, the ultimate test became not 
whether the searcher had been ‘reasonably diligent’ enough to actually find the financing 
statement, but whether a ‘hypothetical search’ under the debtor’s correct name, using the 
filing office’s ‘SSL’, would have produced the financing statement (§ 9-506(c) UCC).87 Hence, 
if a secured party had entered the wrong name, but this search did actually uncover the 
financing statement, it is safe after all.88  

Clarification as to how to correctly state the name of a registered organization put 
an end to carelessness or arbitrariness on the part of the filer, because the proper name 

                                            
82 Cf. Burton 2012, p. 316: “The “reasonably diligent searcher” standard was rightly criticized since it unduly burdened 
searchers and it created problematic litigation in which each case had to be addressed freshly based on idiosyncratic facts.” Cf. 
Penney 1990, p. 1417. 
83 LoPucki 2007, p. 284. 
84 See Alces 1995, pp. 689-691, reporting on a study of 100 legal bills generated by law firm Bingham, 
Dana & Gould, conducted by attorney Meredith Jackson. 
85 See e.g. the PEB Report, p. 1. See also Livingston 2007, p. 112, LoPucki 2007, p. 291, Tu 2010, p. 119 
and Burton 2012, p. 317 on this subject. 
86 See § 9-503(a)(1)(2001) UCC and § 9-102(a)(70) UCC. The amendment also stipulated what the correct 
name was for estates and trusts (§ 9-503(a)(2) and (3) (2001) UCC), and that ‘in other cases’ the individual 
or organizational name had to be used (§ 9-503(a)(4)(A) (2001) UCC). 
87 This rule also entails that a financing statement that is seriously misleading is ineffective, even if it is 
disclosed by (i) using a search logic other than that of the filing office to search the official records, or (ii) 
using the filing office’s standard search logic to search a database other than that of the filing office; see 
Official Comment 2 to § 9-506 UCC. See also on this subject Sigman 1999b, p. 862, Harris, Kilborn & 
Livingston 2012, pp. 464-465 and Burton 2012, p. 317. 
88 Cf. Harris, Kilborn & Livingston 2012, p. 465: “(…) the thought is, “[w]ell, the searcher can find you”.” 
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was now found in the prescribed documents and no longer depended on the name given 
to the lenders by the debtor itself (or whatever name it used on its stationery).89 Since the 
same revision had adopted ‘incorporation-based’ filing for registered organizations – see 
supra subsection 2.2.1.2. – creditors now also had easy access to the files that showed the 
debtor’s exact, correct name.90 Henceforth, due to the adoption of an objective and 
computerized ‘single search standard’ (or ‘single search safety net’), the measure was no 
longer the subjective view of the courts, but the filing system of any given state.91 This 
change in the law improved legal certainty and eased the pressure both on searchers and 
on courts, which no longer needed to develop a standard with which a searcher had to 
comply. Because searchers were relieved of the obligation to conduct multiple searches, 
they saved costs.92 

Although this was a great improvement in comparison with former law, it soon 
became clear that the new name requirements were still somewhat imprecise. While the 
individual name standard generated the most controversy, it was also unclear in relation 
to registered debtors what documents would qualify to identify the debtor’s name. The 
problem was that ‘public record of the debtor’s jurisdiction of organization which shows 
the debtor to have been organized’93 could indicate several different types of documents, 
such as public records from the state business-entity index94 or state certificates of good 
standing.95 See Tu: 

 
“Because the appropriate public record is not specified, the name of a registered organization as set 
forth on any number of different public records could arguably comply with this standard.”96 

 
Uncertainty about what documents had to be used made lenders nervous – and rightly so, 
given that the names as set forth on the various types of documents often do not match.97 

                                            
89 Cf. Burton 2012, p. 317 and Kettering 2012, p. 913: “The whole point of the “standard search logic” rule is to 
establish an objective procedure for determining whether a given financing statement is sufficient.” 
90 Corporate filings were, in other words, migrated to the state of incorporation; see § 9-301(1) and 9-
307(e) (2001) UCC. Cf. LoPucki 2007, pp. 285-286: “That change put the public record showing the debtor’s exact, 
correct name in the hands of the filing officer who would receive filings and search requests regarding that debtor.” 
91 See Burton 2012, p. 317: “The 1998 revision of Article 9 effectively proposed to take control away from judges and 
put that control into the hands of a state’s filing and searching system.” See also on this subject Livingston 2007, pp. 
125-126. 
92 Penney 1990, pp. 1425 and 1442. 
93 See supra footnote 86 of this chapter. 
94 Tu 2010, p. 98 explains: “A business-entity index will typically contain the name of all entities organized in the state 
and allow the public search for the status of an organization or the availability of a business name.”  
95 Tu 2010, pp. 98-99 explains: “(…) a certificate of good standing is typically available to the public and can show that 
a particular entity is properly organized in the state.” 
96 Tu 2010, p. 86. On p. 131 Tu states: “(…) multiple public records can satisfy it”. Cf. Hodnefield 2007b, p. 3 
and Sigman 2011, p. 482: “While filing a financing statement against the name stated in the charter to be the 
corporation’s name surely satisfies current law, concerns were expressed whether the name “indicated” on one of those other 
forms of public record might also satisfy Article 9.” 
97 See Hodnefield 2007b, p. 3: “Every state maintains a business entity index. The filing office generally makes some or 
all of the data available to the public, often for free over the Internet. The purpose of putting this information online is to give 
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and Burton 2012, p. 317 on this subject. 
86 See § 9-503(a)(1)(2001) UCC and § 9-102(a)(70) UCC. The amendment also stipulated what the correct 
name was for estates and trusts (§ 9-503(a)(2) and (3) (2001) UCC), and that ‘in other cases’ the individual 
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90 Corporate filings were, in other words, migrated to the state of incorporation; see § 9-301(1) and 9-
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Consequently, after 2001, lenders often continued to file and search under each possible 
name of the debtor, or accepted the risk of not being secured.98 As of 2007, many states 
began to adopt state-specific amendments to address the lack of a clear debtor-name 
standard.99 Due to the adoption of divergent standards, poor quality of the 
amendments100 or misunderstanding of the amended rules, courts remained inconsistent 
in applying the newly adopted search standards, in the case of both individual and 
corporate names.101 

It was not until 2010 that this uncertainty was eliminated by changing ‘public 
record’ to ‘public organic record’.102 This is the record that was initially filed with or 
issued by a State or the United States to form or organize an organization,103 i.e. a 

                                                                                                                                        
 
 
 
 
 
 
interested parties the ability to look up the status of an organization or search for name availability. The states never intended 
for the business entity index to provide the correct name of entities registered in the state. The states’ data entry rules often 
modified entity names with abbreviations, omissions or rearranged the word order. Consequently, the name in a business 
entity index does not always match the name as set forth in the formation documents. The registered organization name on a 
certificate of good standing is no more accurate than the business entity index. In fact, a certificate of good standing simply lists 
the name found in the business entity index, not the formation documents. Nevertheless, many UCC filers look to the 
business entity index or certificate of good standing as public record sources for registered organization debtor names.” 
Besides this, it turned out that finding the name in the state business entity index on the website of the 
Secretary of State at that time was not so easy. Some websites had the habit of displaying names in reverse 
order: ‘Shane Smith Industries, LLC’, for example, would be displayed as, and had to be searched for, by 
‘Smith, Shane, Industries, LLC’. See LoPucki 2007, p. 301, citing an example given by Carl. R. Ernst from 
the New Hampshire Corporations Division website. 
98 Cf. Tu 2010, p. 107: “(…) a filer may elect to file multiple financing statements under each possible debtor name to 
reduce the risk of unintentionally providing an insufficient name.” See also the references mentioned in footnote 17 
of that article. 
99 Texas was the first to adopt an amendment in 2007; Tennessee followed in 2008, Nebraska in 2008 and 
Virginia in 2009. More detailed information about the content of these state-specific amendments is 
provided by Tu 2010, pp. 110-118. Hodnefield 2007b, pp. 1-3 provides some details about the state-
specific amendment adopted by the state of Texas. 
100 Harris, Kilborn & Livingston 2012, p. 480: “Some of these [non-uniform amendments, DJYH] simply did 
not work. One was drafted so badly that any name you picked would work.” 
101 Michelson Hillinger, Leipold & Livingston 2004, p. 677. According to some authors, this was because 
courts simply did not appreciate the operation of either § 9-506 UCC or the SSL of the filing office 
concerned; see e.g. Hodnefield & Bogenrief 2006, slide 3. Cf. Ernst 2004, p. 2: “(…) courts have been applying 
the wrong law to debtor name cases.” 
102 See § 9-503(a)(1) (2010) UCC. In 2008, a ‘Review Committee’ was appointed by ALI and NCCUSL to 
see whether Art. 9 UCC should be revised. After identifying a number of issues, a ‘Drafting Committee’ 
proposed several amendments, including this one. Prefatory Note to Amendments To Uniform 
Commercial Code Article 9 (Draft for Approval, 2010), p. 1. <www.iaca.org/iaca/wp-
content/uploads/UCC9_AMdraft_Jul10> (last visited February 5, 2014). The main reason for revising 
Art. 9 UCC was to clarify the individual name standard. 
103 For a detailed definition of ‘public organic record’, see § 9-102(a)(68) UCC. 
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business’s ‘birth certificate’.104 This amendment removed any doubt as to whether the 
originally (and publicly) filed articles of incorporation (as amended) or equivalent 
formation documents could and should be used to establish the corporate debtor’s 
name.105 It thus appears that Art. 9 UCC has slowly found the way to overcome the 
difficulties resulting from uncertain and non-uniform name standards.  

 
At present, the 2010 amendments have been enacted in all states.106 However, not 
everyone was happy about the 2010 amendments. Sigman, for example, argues that the 
text of Revised Art. 9 (2001) UCC “is manageable and has been quite successful for over five 
decades, and, thus, that no change at all is absolutely required.”107 With regard to the rise in state-
specific amendments starting from 2007, Sigman’s attitude is highly critical: “Had this 
provision simply remained a Texas aberration (…), it would have done little harm nationally. However, 
enthusiastic proselytizing efforts soon began to cause the spread of the disease.” 

 
At the same time, it appears that courts are becoming increasingly consistent in applying 
the new law and less forgiving of errors made by filers:  

 
“Though a few pockets of resistance to the new regime remain, the days of latitude for the filing 
party are largely over. (…) various courts have treated the debtor name issue more or less 
consistently, regardless of whether the debtor is an individual or a registered organization.”108 

 
Nonetheless, this system is far from perfect. For example, the rule that assists with the 
identification of the debtor’s correct name in the case of registered organizations applies, 
by its very nature, only to registered organizations. With regard to non-registered 
organizations, the (legal) name that must be provided or searched for on the financing 
statement is still the organizational name, with no further guidance given on what that 
name means or where to find it.109 Furthermore, even in the case of registered 
organizations, there are still filers today who, despite having found the correct debtor 
name by reference to its public organic record, also insert the debtor’s trade name on the 
self-same file. Such an attempt to be even more transparent and accommodating toward 
future searchers – which is in fact encouraged by Art. 9 UCC – may well backfire if the 
correct debtor name and the trade name are inserted in the same field of the financing 
statement, and thus prove counterproductive. Hodnefield has warned that this could 
render the financing statement seriously misleading. Only if those names are indicated as 

                                            
104 See Livingston 2011, p. 181, Burton 2012, p. 313 and Harris, Kilborn & Livingston 2012, p. 470. 
105 I reiterate from subsection 2.3.1.2, especially footnote 56, that in most states these articles are available 
online or from the filing office within 24 hours. 
106 The effective date of adoption of these amendments by all states was July 1, 2013. See 
<www.uniformlaws.org/Act.aspx?title=UCC%20Article%209%20Amendments%20(2010)> (last visited 
February 5, 2014). 
107 Sigman 2011, p. 459. 
108 Livingston 2007, p. 129. 
109 § 9-503(a)(5)-(6) UCC. Non-registered organizations may have multiple organizational names; see 
Livingston 2007, p. 151. 
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98 Cf. Tu 2010, p. 107: “(…) a filer may elect to file multiple financing statements under each possible debtor name to 
reduce the risk of unintentionally providing an insufficient name.” See also the references mentioned in footnote 17 
of that article. 
99 Texas was the first to adopt an amendment in 2007; Tennessee followed in 2008, Nebraska in 2008 and 
Virginia in 2009. More detailed information about the content of these state-specific amendments is 
provided by Tu 2010, pp. 110-118. Hodnefield 2007b, pp. 1-3 provides some details about the state-
specific amendment adopted by the state of Texas. 
100 Harris, Kilborn & Livingston 2012, p. 480: “Some of these [non-uniform amendments, DJYH] simply did 
not work. One was drafted so badly that any name you picked would work.” 
101 Michelson Hillinger, Leipold & Livingston 2004, p. 677. According to some authors, this was because 
courts simply did not appreciate the operation of either § 9-506 UCC or the SSL of the filing office 
concerned; see e.g. Hodnefield & Bogenrief 2006, slide 3. Cf. Ernst 2004, p. 2: “(…) courts have been applying 
the wrong law to debtor name cases.” 
102 See § 9-503(a)(1) (2010) UCC. In 2008, a ‘Review Committee’ was appointed by ALI and NCCUSL to 
see whether Art. 9 UCC should be revised. After identifying a number of issues, a ‘Drafting Committee’ 
proposed several amendments, including this one. Prefatory Note to Amendments To Uniform 
Commercial Code Article 9 (Draft for Approval, 2010), p. 1. <www.iaca.org/iaca/wp-
content/uploads/UCC9_AMdraft_Jul10> (last visited February 5, 2014). The main reason for revising 
Art. 9 UCC was to clarify the individual name standard. 
103 For a detailed definition of ‘public organic record’, see § 9-102(a)(68) UCC. 
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business’s ‘birth certificate’.104 This amendment removed any doubt as to whether the 
originally (and publicly) filed articles of incorporation (as amended) or equivalent 
formation documents could and should be used to establish the corporate debtor’s 
name.105 It thus appears that Art. 9 UCC has slowly found the way to overcome the 
difficulties resulting from uncertain and non-uniform name standards.  

 
At present, the 2010 amendments have been enacted in all states.106 However, not 
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specific amendments starting from 2007, Sigman’s attitude is highly critical: “Had this 
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the new law and less forgiving of errors made by filers:  

 
“Though a few pockets of resistance to the new regime remain, the days of latitude for the filing 
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consistently, regardless of whether the debtor is an individual or a registered organization.”108 

 
Nonetheless, this system is far from perfect. For example, the rule that assists with the 
identification of the debtor’s correct name in the case of registered organizations applies, 
by its very nature, only to registered organizations. With regard to non-registered 
organizations, the (legal) name that must be provided or searched for on the financing 
statement is still the organizational name, with no further guidance given on what that 
name means or where to find it.109 Furthermore, even in the case of registered 
organizations, there are still filers today who, despite having found the correct debtor 
name by reference to its public organic record, also insert the debtor’s trade name on the 
self-same file. Such an attempt to be even more transparent and accommodating toward 
future searchers – which is in fact encouraged by Art. 9 UCC – may well backfire if the 
correct debtor name and the trade name are inserted in the same field of the financing 
statement, and thus prove counterproductive. Hodnefield has warned that this could 
render the financing statement seriously misleading. Only if those names are indicated as 

                                            
104 See Livingston 2011, p. 181, Burton 2012, p. 313 and Harris, Kilborn & Livingston 2012, p. 470. 
105 I reiterate from subsection 2.3.1.2, especially footnote 56, that in most states these articles are available 
online or from the filing office within 24 hours. 
106 The effective date of adoption of these amendments by all states was July 1, 2013. See 
<www.uniformlaws.org/Act.aspx?title=UCC%20Article%209%20Amendments%20(2010)> (last visited 
February 5, 2014). 
107 Sigman 2011, p. 459. 
108 Livingston 2007, p. 129. 
109 § 9-503(a)(5)-(6) UCC. Non-registered organizations may have multiple organizational names; see 
Livingston 2007, p. 151. 
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two separate debtors would filers be safe.110 In sum, it must be said that many 
complications regarding the correct debtor name continue to exist.111 
 

Although problems with individual names create by far the most difficulties,112 many 
scholars appear to agree that ‘[the] number of errors [in the debtor’s name, made by 
filers] is astonishingly high’.113 Research conducted in 2006 in Vermont showed that no 
less than 63% of all searched filings for registered debtors involved filers inserting a wrong 
or misspelled name. About 30% of the errors made were so minor that they still passed 
the standard search logic. However, a further 30% did not pass, and resulted in the 
security being unperfected for purposes of § 9-506 UCC, i.e. about 20% of the total. The 
same research shows that there are strong indications that these results are not dissimilar 
from other States.114 More recent research, conducted in the same state in 2010, does 
not show a significant variation from these results; in this research, 17% of the filings 
were found to be ineffective due to debtor name errors, broken down as follows: 11% 
were ineffective due to the use of the registered organization’s trade name and 6% were 
ineffective due to typographical errors in the debtor’s name.115  

 
2.3.2.2. Difficulties in using a filing office’s SSL (and determining which SSL applies) 
One might have thought that if there were no difficulties in determining the debtor’s 
correct name for either filers or searchers, and if there were also no ambiguity about who 

bears the risk of errors, life would be relatively easy.  
  

After all, if filers file under the debtor’s correct name, they know they are safe. 
Searchers, in turn, would just have to search under the debtor’s correct name, using the 
search logic of the right filing office. There would then be only two possible outcomes 
under Art. 9 UCC (2010). The first possibility is that no financing statement will show 
up. In this case, searchers may assume they are first on file: there will either be no 
financing statement on file, or if there is, it will have no effect against them because it 
was filed under a misspelled name and the mistake did not pass the filing office’s SSL.116 
The second possibility is that a financing statement does show up. In this case, searchers 
will have to contact the secured party on file to ascertain the extent of their alleged right. 

 

                                            
110 Hodnefield 2011, pp. 1-2. 
111 Cf. LoPucki, Abraham & Delahaye 2013, p. 17: “With difficulty, the filer can search the company records to 
discover the debtor’s name and computer search logic may or may not save filers or searchers from minor errors in punctuation 
and abbreviation.” 
112 For an overview of the various problems that arise in individual debtor names, see e.g. Fredrickson 
2007. It is worth noting that the number of filings against individual debtors exceeds the number of filings 
against corporate debtors; see Sigman 2011, p. 465. 
113 LoPucki 2007, p. 289. 
114 Ernst 2006. In this report, the author says that his firm’s “experience in analyzing debtor name errors 
in other states leads us to think that these figures are roughly applicable in any state.” This research shows 
that these data are in any event comparable to those of the (densely populated) state of Florida. See also 
Fredrickson 2007, footnote 6. 
115 Soderstrom 2010, p. 6-9. In addition, 10% of the total number investigated was wrongly indexed, i.e. 
effective but not findable for searchers; this will be discussed in more detail in subsection 2.3.3.1. 
116 It makes sense to place the burden of getting the name right on the filing party. After all: “(…) the 
secured party has the means by which to find out the debtor’s correct name before filing whereas searchers can only guess at 
various possible misspellings or variations of the debtor’s name that might exist in filed financing statements.” Livingston 
2007, p. 128. 
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The reality is, however, more complicated. The next obstacle in the filing and search 
process is formed by the issue of the ‘search logics’. As I observed earlier, when a 
searcher conducts a search, the filing office concerned will impose its own rules that 
determine what search string must be used to ensure that filings are found. This is known 
as the ‘search logic’.117 Each state has its own official standard search logic (‘SSL’): this is the 
search logic that will be applied in a conflict between a filer and a searcher when a filer 
has made an error in stating the debtor’s name. I reiterate that the filing party will win the 
conflict if, despite the minor error, the financing statement is disclosed when a search is 
made using the filing office’s SSL (§ 9-506(c) UCC).118 The aim of introducing this ‘single 
search test’ was to facilitate the filing and search process: not only does it give filers some 
leeway for making minor errors in stating the debtor’s name, it also serves as an objectified 
benchmark on which both filers and searchers can rely. However, the introduction of the 
‘single search standard’ has increased the burden on searchers, since an inevitable 
consequence of adopting this rule is that every UCC filing office provides a set of 
instructions on the operation of its own standard search logic. An example from the Ohio 
Secretary of State’s website: 
 

“(…) when searching the database, you should keep these rules in mind and use them as a guideline(s) 
for your search criteria. Remove all occurrences of double quotes ("), commas (,), pound signs (#), 
Parentheses (()), and periods (.). Remove any hyphens (-) and concatenate (world-wide becomes 
worldwide). Remove "the" when it is the first word. Consecutive single characters followed by a space, or 
punctuation are concatenated into one word and should be searched that way (G.P.R. 
FOUNDATION becomes GPR FOUNDATION). Two (2) or more characters preceded or 
followed by a period, the period will be replaced with a space (corp.com becomes corp com). Use of these 
stripped words, symbols and characters in your search will give you inaccurate results. For example, if 
you are looking for B-B CONSTRUCTION COMPANY, LLC., type BB CONSTRUCTION. 
The search will also find variations such as THE B & B CONSTRUCTION, INC., B.B. 
CONSTRUCTION, LTD and B B CONSTRUCTION.”119 

 
Hence, in addition to the question of what constitutes the debtor’s correct name, 
searchers need to determine the right equivalent of this name for their search. There are 
several reasons why this is not so easy to determine. 

The first reason is that the various search logics differ from one filing office to 
another.120 This is largely because Art. 9 UCC leaves it up to the individual states to adopt 
their own search rules. Although many UCC filing offices have adopted a variant of the 

                                            
117 Cf. Soderstrom 2010, p. 5: “The search logic is the standard protocol employed to determine what the program will 
consider to be an equivalent name” and LoPucki 2007, p. 292: “The “search logic” of a database program is the set of 
instructions that determine what strings of characters the program will treat as equivalent.” 
118 See supra subsection 2.3.2.1. 
119 This is an example of a set of instructions on how to conduct a search for business names in their 
Corporation Database. See: <www2.sos.state.oh.us/pls/bsqry/f?p=100:1> (last visited February 5, 2014). 
Most systems inform users as to the particular search logic employed, but in some systems this 
information is available only to system managers; see LoPucki & Warren 2012, p. 299. 
120 See e.g. Michelson Hillinger, Leipold & Livingston 2004, p. 678, Hodnefield and Burton 2012, p. 318. 
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117 Cf. Soderstrom 2010, p. 5: “The search logic is the standard protocol employed to determine what the program will 
consider to be an equivalent name” and LoPucki 2007, p. 292: “The “search logic” of a database program is the set of 
instructions that determine what strings of characters the program will treat as equivalent.” 
118 See supra subsection 2.3.2.1. 
119 This is an example of a set of instructions on how to conduct a search for business names in their 
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120 See e.g. Michelson Hillinger, Leipold & Livingston 2004, p. 678, Hodnefield and Burton 2012, p. 318. 
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standard search logic of the Model Administrative Rules (‘MARS (SSL)’), this harmonization 
attempt has led nowhere.121  Since the MARS SSL offers nothing more than ‘model rules’ 
to guide states, without enforcement powers, some states have adopted the MARS SSL in 
its entirety, some have adopted only bits and pieces, and a few have not adopted it at 
all.122 As a result, principal differences have persisted between the SSLs of the various 
UCC filing offices. 

 
Different treatment is given to punctuations, endings and the like. For example, some 
jurisdictions may allow ‘&’ to be equated with ‘AND’, yet others may not and will treat it 
as a different word altogether or simply disregard the punctuation. Similar observations 
apply to the use of non-discriminatory stop words – referred to as ‘ending noise words’ 
– such as ‘COMPANY’ and ‘INC’, which in one jurisdiction may be disregarded 
completely by the SSL, while in another only ‘INC’ may be disregarded.123  

 
Although the differences might seem small at first glance, it is precisely the subtlety of 
these differences that makes them difficult for searchers to recognize. Moreover, the 
subtlety increases the risk that searchers will assume that they all operate in the same way. 
In addition to differing from one filing office to another, SSLs are generally too narrow to 
pick up all name variations. This adds up to making any uncertainty about the operation 
of a filing office’s SSL disastrous to the search process. After all: even if filers use the 
exact correct name in an official search, but combine it with e.g. the debtor’s trade name, 
they may still miss the boat because the name is not returned during a search.124 

Although the SSL is the only relevant standard for determining whether the 
financing statement is effective,125 the foregoing prompts searchers to adopt a typical 

                                            
121 The IACA promulgated the MARS in 2007 in an attempt to align the file-and-search process. In 
addition to the SSL, the MARS contains e.g. general provisions, rules for acceptance and refusal of records 
by filing officers, rules on how filing officers should store, index and retrieve information relating to 
financing statements, rules on how filing officers should deal with search requests etc. The MARS rules 
can be found on: <www.iaca.org/secured-transactions/model-administrative-rules> (last visited February 
5, 2014). See also on this subject Livingston 2007, p. 159 et seq. 
122 Paul Hodnefield, see supra footnote 40. § 9-526(a) and (b) UCC do actually encourage states to e.g. align 
their SSL with the MARS SSL. At the same time, Official Comment 3 to § 9-526(a) UCC provides: 
“Although uniformity is an important desideratum, subsection (a) affords considerable flexibility in the adoption of filing 
office rules”. The reason for not adopting the MARS rules is often explained by states’ budget constraints. 
Harris, Kilborn & Livingston 2012, p. 477. 
123 Hodnefield, see supra footnote 40. Cf. Burton 2012, p. 318, Sigman 2011, pp. 462-463, footnote 22: 
“Although some version of the Model Rules was adopted in the majority of the states, the practices are, regrettably, far from 
uniform throughout the nation; indeed, there are even variations among states that have adopted the same textual version of 
the Model Rules, arising from differing interpretations of the rules and the application of the rules in different sequences. In 
some states, no rules are published, and in many states the search logic is less transparent than it ought to be”, Tu 2010, p. 
104: “In addition to the ambiguity stemming from the undefined term “debtor's correct name”, the safe harbor lacks uniform 
application between jurisdictions because it is dependent on the standard search logic of a filing office, which may differ from 
state to state” and Livingston 2007, p. 146: “As a result of the uncertainty surrounding multiple-named debtors and 
varying filing office search logic, Article 9 loses some of its heralded uniformity and predictability”. 
124 See Hodnefield 2011, pp. 1-3. 
125 I remind the reader of Official Comment 2 to § 9-506 UCC, which states that a financing statement 
that is seriously misleading is ineffective, if it is disclosed by (i) using a search logic other than that of the 
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search behavior. They often first conduct a so-called ‘unofficial search’ under (variations 
of) the debtor’s correct name in unofficial databases of filing offices or in 
private unofficial databases created for that very purpose in various states.126 Because 
these unofficial searches are based on broader and more comprehensive search logics, 
they tend to produce more hits of filed financing statements. With this small quantity of 
hits, searchers subsequently conduct an official search, to guarantee an outcome that is as 
certain as possible. 

 
The distinction between these search methods is often referred to as ‘standardized v. 
non-standardized search’ or ‘certified v. uncertified search’.127 In the Arizona UCC filing 
office, for example, searchers can choose between a ‘Revised Article 9 search’, which is a 
search according to the MARS rules, and a ‘wildcard search’, which is a search under all 
variations of the entered name. The Colorado filing system also has several search 
options, such as a ‘standard search’ (the default search), an ‘advanced search’ and a 
‘master list search’.128 

                                                                                                                                        
 
 
 
 
 
 
filing office to search the official records, or (ii) using the filing office’s standard search logic to search a 
database other than that of the filing office. Cf. Hodnefield 2007a, p. 2: “The relevant standard for determining 
the sufficiency of a debtor name is, therefore, not a diligent searcher’s logic, nor a private organization’s standard search logic. 
All that matters is the filing office’s SSL.” Cf. Livingston: “The comment is pretty clear in saying we do not expect you to 
be using unorthodox search methods or unofficial databases. You have a right to enter a name into the official Secretary of 
State’s database and see what that produces.” Michelson Hillinger, Leipold & Livingston 2004, p. 681. 
126 These private unofficial databases emerged in the 1980s. Although their number has diminished since 
the adoption of Revised Article 9, they still exist. See e.g. LoPucki 2007, pp. 290-291 and 311. 
127 See Harris, Kilborn & Livingston 2012, pp. 466-467 and 471. Cf. Kettering 2012, p. 911: “A filing office 
might offer more than one search procedure, raising the question of which is the “standard”, and an official designation would 
settle the issue. For that reason, no doubt, some filing offices that have enabled online searching have designated a particular 
search mode as being the “standard”.” 
128 See <www.sos.state.co.us/pubs/UCC/FAQs/searching.html> (last visited February 5, 2014) 
<www.azsos.gov/business_services /ucc/ucc_search_instr.htm> (last visited February 5, 2014) and 
Burton 2012, pp. 325-327 for explanations and examples of these various search methods. Another 
example from practice: “I will do the search or have the search done, and then I will pay extra to have the Secretary of 
State, the only filing place in Connecticut, do its own search. Then, I will give them all sorts of possibilities: in the case of 
“Smith”, three or four spellings; in the case of “Erwin”, with an “i” or with an “e”. I will pay the Secretary of State and get 
a certificate from them. If they screw up, I have at least covered myself with the lenders I am searching for by doing my own 
search.” This comment was made by an audience member at the second panel of the DePaul Business and 
Commercial Law Journal Symposium, ‘Emerging Trends in Commercial Law: Surviving Tomorrow’s Challenges’, 
held on April 15, 2004. In edited form, this is: Michelson Hillinger, Leipold & Livingston 2004, in which 
the quotation can be found on p. 680. Cf. Harris, Kilborn & Livingston 2012, p. 467: “(…) if you really want 
to know whether there are filings out there against your debtor, you also will do a non-standardized search because that will 
produce a greater range of hits and reduce the likelihood of missing something that could affect the outcome of your search” 
and Harris & Mooney 2011, p. 166. I verified whether this is still a common practice for conducting 
searches in 2012, by asking Hodnefield, and he confirmed this. Hodnefield adds, however, that although 
filing offices intended that users should search for name variations using the unofficial search logic and 
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121 The IACA promulgated the MARS in 2007 in an attempt to align the file-and-search process. In 
addition to the SSL, the MARS contains e.g. general provisions, rules for acceptance and refusal of records 
by filing officers, rules on how filing officers should store, index and retrieve information relating to 
financing statements, rules on how filing officers should deal with search requests etc. The MARS rules 
can be found on: <www.iaca.org/secured-transactions/model-administrative-rules> (last visited February 
5, 2014). See also on this subject Livingston 2007, p. 159 et seq. 
122 Paul Hodnefield, see supra footnote 40. § 9-526(a) and (b) UCC do actually encourage states to e.g. align 
their SSL with the MARS SSL. At the same time, Official Comment 3 to § 9-526(a) UCC provides: 
“Although uniformity is an important desideratum, subsection (a) affords considerable flexibility in the adoption of filing 
office rules”. The reason for not adopting the MARS rules is often explained by states’ budget constraints. 
Harris, Kilborn & Livingston 2012, p. 477. 
123 Hodnefield, see supra footnote 40. Cf. Burton 2012, p. 318, Sigman 2011, pp. 462-463, footnote 22: 
“Although some version of the Model Rules was adopted in the majority of the states, the practices are, regrettably, far from 
uniform throughout the nation; indeed, there are even variations among states that have adopted the same textual version of 
the Model Rules, arising from differing interpretations of the rules and the application of the rules in different sequences. In 
some states, no rules are published, and in many states the search logic is less transparent than it ought to be”, Tu 2010, p. 
104: “In addition to the ambiguity stemming from the undefined term “debtor's correct name”, the safe harbor lacks uniform 
application between jurisdictions because it is dependent on the standard search logic of a filing office, which may differ from 
state to state” and Livingston 2007, p. 146: “As a result of the uncertainty surrounding multiple-named debtors and 
varying filing office search logic, Article 9 loses some of its heralded uniformity and predictability”. 
124 See Hodnefield 2011, pp. 1-3. 
125 I remind the reader of Official Comment 2 to § 9-506 UCC, which states that a financing statement 
that is seriously misleading is ineffective, if it is disclosed by (i) using a search logic other than that of the 
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search behavior. They often first conduct a so-called ‘unofficial search’ under (variations 
of) the debtor’s correct name in unofficial databases of filing offices or in 
private unofficial databases created for that very purpose in various states.126 Because 
these unofficial searches are based on broader and more comprehensive search logics, 
they tend to produce more hits of filed financing statements. With this small quantity of 
hits, searchers subsequently conduct an official search, to guarantee an outcome that is as 
certain as possible. 

 
The distinction between these search methods is often referred to as ‘standardized v. 
non-standardized search’ or ‘certified v. uncertified search’.127 In the Arizona UCC filing 
office, for example, searchers can choose between a ‘Revised Article 9 search’, which is a 
search according to the MARS rules, and a ‘wildcard search’, which is a search under all 
variations of the entered name. The Colorado filing system also has several search 
options, such as a ‘standard search’ (the default search), an ‘advanced search’ and a 
‘master list search’.128 

                                                                                                                                        
 
 
 
 
 
 
filing office to search the official records, or (ii) using the filing office’s standard search logic to search a 
database other than that of the filing office. Cf. Hodnefield 2007a, p. 2: “The relevant standard for determining 
the sufficiency of a debtor name is, therefore, not a diligent searcher’s logic, nor a private organization’s standard search logic. 
All that matters is the filing office’s SSL.” Cf. Livingston: “The comment is pretty clear in saying we do not expect you to 
be using unorthodox search methods or unofficial databases. You have a right to enter a name into the official Secretary of 
State’s database and see what that produces.” Michelson Hillinger, Leipold & Livingston 2004, p. 681. 
126 These private unofficial databases emerged in the 1980s. Although their number has diminished since 
the adoption of Revised Article 9, they still exist. See e.g. LoPucki 2007, pp. 290-291 and 311. 
127 See Harris, Kilborn & Livingston 2012, pp. 466-467 and 471. Cf. Kettering 2012, p. 911: “A filing office 
might offer more than one search procedure, raising the question of which is the “standard”, and an official designation would 
settle the issue. For that reason, no doubt, some filing offices that have enabled online searching have designated a particular 
search mode as being the “standard”.” 
128 See <www.sos.state.co.us/pubs/UCC/FAQs/searching.html> (last visited February 5, 2014) 
<www.azsos.gov/business_services /ucc/ucc_search_instr.htm> (last visited February 5, 2014) and 
Burton 2012, pp. 325-327 for explanations and examples of these various search methods. Another 
example from practice: “I will do the search or have the search done, and then I will pay extra to have the Secretary of 
State, the only filing place in Connecticut, do its own search. Then, I will give them all sorts of possibilities: in the case of 
“Smith”, three or four spellings; in the case of “Erwin”, with an “i” or with an “e”. I will pay the Secretary of State and get 
a certificate from them. If they screw up, I have at least covered myself with the lenders I am searching for by doing my own 
search.” This comment was made by an audience member at the second panel of the DePaul Business and 
Commercial Law Journal Symposium, ‘Emerging Trends in Commercial Law: Surviving Tomorrow’s Challenges’, 
held on April 15, 2004. In edited form, this is: Michelson Hillinger, Leipold & Livingston 2004, in which 
the quotation can be found on p. 680. Cf. Harris, Kilborn & Livingston 2012, p. 467: “(…) if you really want 
to know whether there are filings out there against your debtor, you also will do a non-standardized search because that will 
produce a greater range of hits and reduce the likelihood of missing something that could affect the outcome of your search” 
and Harris & Mooney 2011, p. 166. I verified whether this is still a common practice for conducting 
searches in 2012, by asking Hodnefield, and he confirmed this. Hodnefield adds, however, that although 
filing offices intended that users should search for name variations using the unofficial search logic and 
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Filing offices also sometimes change their SSL.129 Consequently, searchers that think they 
know the operation of a filing office’s SSL may be wrong.  

Searchers that are aware of these risks may choose to conduct multiple searches, 
hire agencies to conduct searches for them,130, 131 take out insurance to cover priority 
losses or a combination of these measures. Some even decide to forego reliance on the 
filing system altogether.132 Besides incurring the necessary search or insurance costs, 
searchers risk subordination, i.e. the loss of priority. 

 
‘UCC insurance’ is a relatively new form of insurance that is modeled after traditional 
real estate title insurance. UCC insurance can cover a diversity of risks: from inaccuracy 
of the security agreement to errors in names of the debtor on the financing statement, 
filing in the wrong location, mistakes made by the filing officer, and much more.133 

                                                                                                                                        
 
 
 
 
 
 
then order official searches for each of the disclosed variations, many users simply search with the 
unofficial logic for due diligence purposes, without the follow-up official searches. 
129 On August 12, 2004, for example, the California UCC filing office changed its SSL completely. Ernst 
2004, p. 5, footnote 13. Cf. Sigman 1999b, p. 862: “(…) a filing office may modify its search logic from time to time; 
this might have the effect of rendering undiscoverable (under a search using the correct name) a filing providing an erroneous 
name that was previously discoverable” and Hodnefield 2007a, p. 2: “Even if a jurisdiction uses IACA standard search 
logic, there is no guarantee the debtor name sufficient under § 9-506(c) will remain sufficient. Filing offices do occasionally 
change their search logic. It has happened in several states since RA9 took effect. If updated search logic fails to disclose the 
financing statement it becomes seriously misleading.” See also Livingston 2007, p. 138, Hodnefield 2007a, p. 2 and 
Kettering 2012, p. 912, especially footnote 19. 
130 See for example National Corporate Research’s website: “Conducting UCC, lien, litigation and court searches 
is never as easy as it seems because every state has different state and local requirements that determine where and how to 
search. The experienced service specialists at National Corporate Research, Ltd. (NCR) can help take the guesswork out of 
search projects so that you can better manage costs, save time and obtain exactly what you need, when you need it.” 
<www.nationalcorp.com/ncr/solutions/UCC-and-Related-Services/UCC-Lien-Searches-and-Document-
Retrieval> (last visited February 5, 2014). 
131 De La Campa et al. seem to believe that this practice is a solution rather than a problem: “(…) in the 
United States and Canada, the problem of decentralization of registries is mitigated through the compilation of the 
information by private companies which sell multi-state searches to potential secured creditors and buyers of movables.” De 
La Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ 
(Washington DC: IFC, 2012), p. 15. 
132 See Alces 1995, p. 707, especially footnote 101. LoPucki & Warren also describe a conversation 
between Mann and the vice-president of a bank, in which the vice-president explains that searching is 
done fairly frequently after the loan is granted. The vice-president explains that this is mainly done in 
relation to small loans, and when the search is expected to take a long time. He adds to this: “Usually, in 
those situations we are comfortable with the customer. We are comfortable with the fact that we would make this unsecured 
and probably we’re just taking this as a matter of control.” LoPucki & Warren 2012, p. 282. 
133 See also UCCPlus’s website: “UCCPlus insures the commercial lender’s security interest in Article 8 and Article 9 
collateral for validity, enforceability, attachment, perfection and priority. Policies protect against fraud, forgery, documentation 
defects and search office errors and omissions. Policies include UCC search and filing functions and provide for defense costs if 
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Generally, there are two types of UCC insurance. On the one hand, it can focus on the 
interest of the lender by insuring attachment, perfection and priority of its security 
interest (this is often referred to by the term ‘Lender’s Policy’).134 On the other hand, 
insurance can take account of the position of the buyer, by insuring that the purchased 
collateral is free of any security interest or other liens (this is often referred to as ‘Buyer’s 
Policy’).135 

 
Consequences for filers 
That filing parties may also suffer from ambiguity of a certain filing office’s SSL seems 
unlikely because, as a rule, filers bear the responsibility for stating the debtor’s name 
correctly. In other words, filers should simply ensure that they make no mistakes. 
However, filers might also be under the mistaken impression that their financing 
statement is effective, due to a wrongly interpreted SSL: 

 
“(…) a significant number of UCC filers believe that certain errors in the debtor name really 
don’t matter. Why worry? After all, the debtor name is sufficient if it shows up on a filing office 
search of the correct name. Filing office standard search logic generally ignores spacing, punctuation 
and, for organizations, ending “noise words,” doesn’t it?”136 

 
Filers could therefore also be misinterpreting a filing office’s SSL. They can mitigate this 
risk by conducting a search after they have made a filing, thus testing whether the SSL 
worked as they assumed when making the filing.137 Here too, however, the principle 

                                                                                                                                        
 
 
 
 
 
 
the insured lender suffers a loss under the insuring provisions of the policy”, at <www.uccplus.com/index.asp> (last 
visited February 5, 2014). 
134 See for example First American Title, that provides the ‘EAGLE9® UCC Lender's Insurance Policy’ to 
filers: “Even the simplest UCC search or filing error may impede a lender’s ability to foreclose on reliance collateral in order 
to satisfy debts. Our lender's policy insures the attachment, perfection and priority of the secured party's security interest in 
personal property collateral. The lender's policy also provides full ownership insurance for pledged or acquired equity, effective 
risk management for factual or legal uncertainty, and significant utility and cost savings in multi-jurisdictional practice.” 
<www.firstam.com/title/ucc/products/eagle9-ucc-insurance-policies/eagle9-ucc-lenders-insurance-
policy.html> (last visited February 5, 2014). 
135 Cf. Picker 2009, p. 135 and LoPucki & Warren 2012, p. 324. 
136 Hodnefield 2007a, p. 1. In re Tyringham Holdings, Inc., 354 B.R. 363 (Bankr. E.D. Va. 2006) is an 
illustration of a case where a secured party omitted the noise word ‘Inc’, while the filing office where the 
financing statement was filed had not adopted the MARS SSL. The filing office’s SSL therefore did not 
treat ‘Inc.’ as a noise word, i.e. the omission of ‘Inc.’ was an outright error. Consequently, a search under 
the debtor’s correct name failed to disclose the secured party’s financing statement. For an analysis of this 
case, see e.g. Hodnefield 2007a, pp. 1-2 and Harris, Kilborn & Livingston 2012, pp. 466 and 472. 
137 See supra Chapter 5, subsection 4.3.1, where I mentioned that the order of conduct should ideally be: 
(1) file, (2) search, (3) establish that you have priority, (4) grant the loan. Cf. Harris, Kilborn & Livingston 
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applies that filers that are familiar with the operation of a particular SSL could lose out if 
the filing office changed its SSL.138 This is because a financing statement that was 
disclosed despite a misspelling prior to the change may not be disclosed by the new SSL. 
As a result, the financing statement may become seriously misleading – i.e. ineffective139 – 
after all.140 
 

Although courts have not yet had a chance to express their views, filers should not 
expect to receive great sympathy. Courts are becoming increasingly consistent in 
applying the new law and less forgiving of errors made by filers. Secured parties should 
therefore never rely on any assumed margin resulting from an applicable search logic to 
compensate for a misspelled name that does not satisfy § 9-503(a) UCC.141 

 
In view of this need for precision, filers also take out insurance to cover the risk that they 
did not file properly142 or hire agencies to file for them.143 
 

2.3.2.3. Difficulties in identifying the debtor 
After the phase of searching and finding financing statements, searchers arrive at the phase 
of identifying the right one.144 If a search produces more than one financing statement, 

                                                                                                                                        
 
 
 
 
 
 
2012, p. 472: “(…) a filer in a deal of any magnitude would conduct its own search after filing to see whether, in fact, its 
financing statement is going to be shown.” 
138 See supra footnote 129 of this chapter. 
139 That a financing statement is ‘ineffective’ means that the security interest it covers is neither 
‘purchaser’-perfected nor ‘lien’-perfected. I reiterate from Chapter 5, section 4 that this means that 
purchasers of the collateral that gave value and acted in reasonable reliance upon the absence of the 
record from the files – such as buyers or secured parties – will be protected, in the sense that the prior 
security interest (of which the financing statement was seriously misleading) will be subordinated. 
140 See also Hodnefield 2007a, p. 2. 
141 Hodnefield, see supra footnote 40. Compare Kettering 2012, pp. 912-913, footnote 19: “Resolution of a 
case involving a change in search logic is (…) likely to be dominated by the practical difficulty of reconstructing the search 
logics employed by the filing office in the past.” 
142 See for example First American Title’s website, which provides ‘The Insured Filing’ to filers: “This policy 
provides (…) perfection insurance for registered organizations, correctness of name and filing location.” 
<www.firstam.com/title/ucc/products/search-and-filing/the-insured-filing.html> (last visited February 
5, 2014). 
143 See for example National Corporate Research’s website: “NCR’s experienced service specialists know how 
important it is to prepare UCCs correctly and get them filed quickly. Every filing we receive is carefully reviewed to ensure the 
specific filing office’s requirements have been met. Potential issues are brought to your attention immediately so that they can 
be corrected before your filing is submitted. Minimize the chance of your filings being rejected by working with NCR’s 
knowledgeable staff.” <www.nationalcorp.com/ncr/solutions/UCC-and-Related-Services/UCC-Preparation-
and-Filing-Services> (last visited February 5, 2014). 
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searching parties must make further inquiry to verify or exclude the ones that do not 
indicate the debtor they are dealing with. However, identification of the debtor can be a 
tough job.  

That searchers would have to identify a debtor on a list of financing statements 
covering the same or similar names – often referred to as the ‘common name overload’-
problem – may be the first problem that comes to mind. While this is indeed a problem in 
relation to individual names, it is not so (anymore) in relation to corporate debtors.145 
Most states have separate data fields for individual names and corporate names, so there 
is no room for confusion about whether searchers are dealing with an individual named 
‘Smith’ or a corporate debtor named ‘Smith LLC’. Even within the category of registered 
organizations, states do not allow unaffiliated organizations to use the same or 
substantially similar names.146 
 The design of a filing office’s search system could, however, have an impact on the 
search process – by producing arbitrary and confusing ‘results’ – in another way. Because 
IACA offered its MARS SSL without a corresponding computer program, each filing 
office was left to implement the SSL in its own computer system. As a result, when it 
comes to searching and locating financing statements, filing offices are technically 
designed in very different ways:147 
 

                                                                                                                                        
 
 
 
 
 
 
144 The purpose of the debtor name requirement, as discussed in the previous subsection, is to allow 
retrieval of the document, not to identify the debtor. 
145 See e.g. Livingston 2004, p. 74 on this problem with regard to individual names: “Where the debtor has an 
extremely common name (e.g., Smith) and lives in a populous jurisdiction (e.g., California), a search under the debtor’s last 
name (or the debtor’s last name plus first initial) might produce hundreds of financing statements to sort through.” Research 
on the extent of this problem is beyond the scope of this thesis. 
146 Hodnefield, see supra footnote 40. See for example the New Hampshire UCC filing office’s website 
(Corporate Divisions): “The Secretary of State will not register a name that is not distinguishable from a name that is 
registered.” <www.sos.nh.gov/corporate/soskb/csearch.asp> (last visited February 5, 2014). Cf. LoPucki 
1995, p. 599: “Because no state permits the formation of two corporations with the same name, the correct name and state of 
incorporation identify a corporation in a way that distinguishes it from all other entities for which the correct name and state 
of incorporation are given” and LoPucki 2007, pp. 288-289: “Each of those governments permits only one corporation to 
have any particular name. If, for example, the state of Ohio has already chartered a corporation by the name “Magnetics 
Corporation,” that state will not incorporate another.” 
147 Hodnefield 2010, pp. 1-2: “MARS merely provides a filing office with the recommended name normalization steps. 
The rules did not offer model computer programming code. Filing offices use a wide variety of computer hardware, software 
and operating systems.” Cf. LoPucki & Warren 2012, pp. 299-300. 
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substantially similar names.146 
 The design of a filing office’s search system could, however, have an impact on the 
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office was left to implement the SSL in its own computer system. As a result, when it 
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144 The purpose of the debtor name requirement, as discussed in the previous subsection, is to allow 
retrieval of the document, not to identify the debtor. 
145 See e.g. Livingston 2004, p. 74 on this problem with regard to individual names: “Where the debtor has an 
extremely common name (e.g., Smith) and lives in a populous jurisdiction (e.g., California), a search under the debtor’s last 
name (or the debtor’s last name plus first initial) might produce hundreds of financing statements to sort through.” Research 
on the extent of this problem is beyond the scope of this thesis. 
146 Hodnefield, see supra footnote 40. See for example the New Hampshire UCC filing office’s website 
(Corporate Divisions): “The Secretary of State will not register a name that is not distinguishable from a name that is 
registered.” <www.sos.nh.gov/corporate/soskb/csearch.asp> (last visited February 5, 2014). Cf. LoPucki 
1995, p. 599: “Because no state permits the formation of two corporations with the same name, the correct name and state of 
incorporation identify a corporation in a way that distinguishes it from all other entities for which the correct name and state 
of incorporation are given” and LoPucki 2007, pp. 288-289: “Each of those governments permits only one corporation to 
have any particular name. If, for example, the state of Ohio has already chartered a corporation by the name “Magnetics 
Corporation,” that state will not incorporate another.” 
147 Hodnefield 2010, pp. 1-2: “MARS merely provides a filing office with the recommended name normalization steps. 
The rules did not offer model computer programming code. Filing offices use a wide variety of computer hardware, software 
and operating systems.” Cf. LoPucki & Warren 2012, pp. 299-300. 
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“[The] IACA Model Rules refer to how the state’s filing system reads the name entered into the 
search field. They do not detail the precise method the system should use when actually retrieving 
and displaying financing statements; for this, states have used a variety of formats.”148 

 
The Florida filing office, for example, uses an alphabetical index.149 If one searches in this 
system under the name ‘Hamwijk’, the system searches for all names beginning with the 
letter ‘H’ and then progresses to the next letter. If the name is found, it is displayed on the 
first search page along with 19 other names (the total number of names on a page is 
20).150 For both filers and searchers, this creates uncertainty as to whether a (misspelled) 
financing statement falls within the ‘safe harbors’ of § 9-506 UCC. After all, what qualifies 
as a ‘search’?151 The extent to which searchers will be expected to be more diligent in their 
efforts depends on how courts will look at this. 
 

By way of example, I refer to In re Summit Staffing, in which it was held that although a 
searcher did not have to meet the standard of being a reasonably diligent searcher in trying 
to find the financing statement – see supra subsection 2.3.2.1 – a searcher does have to use 
reasonable diligence in examining the search results.152 What this meant in the case concerned 
was that the searcher had to check preceding and successive names on the alphabetic list 
by scrolling back and forth.153 Four years later in In re John’s Bean Farm, this rule was 
somewhat qualified by the judgment that there is a limit to the number of pages the 
searcher should discover: one click on the ‘previous button’ is sufficient to qualify as a 
reasonable diligent searcher.154 

 

2.3.2.4. The influence of courts on the file and search process 
Realizing a foolproof filing and search mechanism is difficult enough in itself, but the task 
becomes even more challenging if courts interpret the rules rather loosely. The Spearing 

                                            
148 Burton 2012, p. 319. 
149 The Arizona UCC filing office is an example of a filing office that does not employ an alphabetical 
index. See <www.sos.state.co.us/pubs/UCC/FAQs/searching.html> (last visited February 5, 2014) and 
Burton 2012, pp. 326-327. 
150 If the name is not found, the system will display the name that most closely matches the entered name 
(using a letter by letter alphabetical comparison). Burton 2012, p. 319. 
151 Burton 2012, pp. 324-325. Compare Tu: “(…) the Florida search process accentuates how differences in state 
search logics may result in uncertainty in the filing and search process.” Tu 2010, p. 105 (footnotes omitted). Cf. 
Harris, Kilborn & Livingston 2012, p. 467: “What if the secured party’s financing statement is not on the first page of 
the search results?” Kettering 2012, p. 910-911 expresses his view on this: “Loosely speaking, if the filing office 
provides for search of its index by software that returns a list of hits, then all financing statements that are identified as hits in 
such a search, and only those financing statements, are deemed to be sufficient so far as the debtor’s name is concerned, for the 
hypothetical searcher will be alerted to the existence of those financing statements, and only those. If the filing office lacks such 
search software, then only an exact match of the debtor’s true name is deemed to be sufficient, so the hypothetical searcher need 
not heed any financing statement that does not set forth an exact match.” 
152 See In re Summit Staffing Polk Cnty. Inc., 305 B.R. 347 (Bankr. M.D. Fla. 2003). 
153 Or, in Harris, Kilborn & Livingston’s words: “(…) use the single search standard to do your search but then once 
you get that page of results you should at least look a little bit behind that first page and a little bit ahead of that first page.” 
Harris, Kilborn & Livingston 2012, p. 467. 
154 In In re John's Bean Farm of Homestead, Inc., 378 B.R. 385 (Bankr. S.D. Fla. 2007) the financing statement 
was 60 pages, i.e. 60 button clicks, away from the initial page in the research results. 

 291 

Tool case155 is an example where limits were pushed. It showed that a well-considered 
and adequately designed ‘single search mechanism’ can easily be rendered completely 
useless. It was not without reason that this case was called ‘The Spearing Tool Filing 
System Disaster’.156 
 

In summary, Spearing Tool and Manufacturing Co., Inc. (‘Spearing Tool’) entered into a 
series of secured loan transactions with Crestmark Bank (‘Bank’). The Bank obtained a 
security interest in all of Spearing Tool’s assets and perfected its security interest, by 
filing under the debtor’s exact registered corporate name in the Michigan UCC filing 
office. As Spearing Tool defaulted on payment of several tax obligations, the IRS filed 
two notices of federal tax liens against Spearing Tool in the appropriate, i.e. Michigan, 
UCC filing office. However, it perfected these tax liens by filing under a slight variation 
of the debtor’s correct name (‘Spearing Tool & MFG. Company Inc.’ rather than 
‘Spearing Tool and Manufacturing Co., Inc.’). When Spearing Tool was declared 
bankrupt, both the Bank and the IRS claimed priority with regard to (part of) the 
debtor’s assets. The Bank claimed priority on the basis of the fact that it filed under the 
debtor’s correct name and that it did so earlier in time than the IRS. It had periodically 
searched for prior tax liens, but the IRS tax liens had not showed up (the Michigan UCC 
filing office’s search logic had been too narrow to produce the tax lien despite the error 
made by the IRS). The IRS, in turn, claimed priority on the basis of 26 U.S.C. § 6323(d). 
This section provides that a filed tax lien has priority over disbursements made by a 
prior secured lender more than 45 days after the filing.157 

The District Court of Appeal for the 6th Circuit ruled – upholding the ruling of 
the District Court – that the reasonably diligent search test of federal law applied. At the 
same time, however, it ruled that a ‘single search’ in the exact, correct name of the 
debtor was not reasonable and diligent. Hence, it decided that a tax lien was valid even 
though the IRS had not stated the debtor’s exact, correct name. It explained the reasons 
for its ruling by referring to the search instructions of the Michigan UCC filing office 
which recommended e.g. to search by using abbreviations. Moreover, it used policy 
considerations: “A requirement that tax liens identify a taxpayer with absolute precision would be 
unduly burdensome to the government's tax-collection efforts.” And “(…) while we understand that a 
requirement that the IRS comply with UCC Article 9 would spare banks considerable inconvenience, 
we conclude from Supreme-Court precedent that the federal government's interest in prompt, effective tax 
collection trumps the banks' convenience in loan collection.”158 

Given that most states use the same filing index for tax liens and Article 9 
filings – i.e. searchers will automatically search for both types of liens – the effect of this 
case was to reinforce the reasonably diligent search test as effective under Art. 9 UCC.159 

                                            
155 United States v. Crestmark Bank (In re Spearing Tool & Mfg. Co.)(Spearing Tool III) 412 F.3d 653 (6th Cir. 
2005). For an in-depth analysis of this case, see LoPucki 2007, pp. 295-298. 
156 LoPucki 2007, p. 281. 
157 United States v. Crestmark Bank (In re Spearing Tool & Mfg. Co.)(Spearing Tool III) 412 F.3d 653 (6th Cir. 
2005), part III. Cf. LoPucki 2007, pp. 295-298. 
158 United States v. Crestmark Bank (In re Spearing Tool & Mfg. Co.)(Spearing Tool III) 412 F.3d 653 (6th Cir. 
2005), part III. Cf. LoPucki 2007, pp. 295-298. 
159 See supra subsection 2.3.2.1. Cf. LoPucki 2007, p. 287: “That simultaneous search must include the steps 
necessary to find tax liens as well as the steps necessary to find Article 9 filings. Thus, by imposing the reasonably diligent 
search requirement on those searching for tax liens, Spearing Tool imposed it on all searchers. The effect was to resurrect the 
reasonably diligent search requirement for Article 9 searching” and Molen & Baxter 2005: “Creditors should (…) 
conduct federal tax lien searches under the current legal name of the entity, prior legal names, trade names and other names of 
which they have knowledge, as well as other name variations that come to the mind of the imaginative searcher.” Cf. 
Livingston 2007, pp. 139 and 141. 
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“[The] IACA Model Rules refer to how the state’s filing system reads the name entered into the 
search field. They do not detail the precise method the system should use when actually retrieving 
and displaying financing statements; for this, states have used a variety of formats.”148 
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148 Burton 2012, p. 319. 
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155 United States v. Crestmark Bank (In re Spearing Tool & Mfg. Co.)(Spearing Tool III) 412 F.3d 653 (6th Cir. 
2005). For an in-depth analysis of this case, see LoPucki 2007, pp. 295-298. 
156 LoPucki 2007, p. 281. 
157 United States v. Crestmark Bank (In re Spearing Tool & Mfg. Co.)(Spearing Tool III) 412 F.3d 653 (6th Cir. 
2005), part III. Cf. LoPucki 2007, pp. 295-298. 
158 United States v. Crestmark Bank (In re Spearing Tool & Mfg. Co.)(Spearing Tool III) 412 F.3d 653 (6th Cir. 
2005), part III. Cf. LoPucki 2007, pp. 295-298. 
159 See supra subsection 2.3.2.1. Cf. LoPucki 2007, p. 287: “That simultaneous search must include the steps 
necessary to find tax liens as well as the steps necessary to find Article 9 filings. Thus, by imposing the reasonably diligent 
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This was a significant setback for the newly adopted single search test, and in fact turned 
the clock back several years.160 

 

2.3.2.5. Concluding remarks & future developments 
The above shows that: ‘[s]earchers (…) cannot fully rely on the notice-filing system promulgated under 
Revised Article 9 to actually give notice of a prior security interest in a potential debtor’s property’ and 
that ‘(…) subsequent creditors, like filers of initial financing statements, often enter into secured 
transactions with an abundance of uncertainty regarding the effectiveness and relative priority of a 
particular security interest.’161 Although discovering a corporate debtor’s exact name presents 
no problem for the vast majority of creditors,162 the filing and search process remains 
cumbersome. Creditors have to put considerable effort into mastering search logic(s), 
filing under and collecting tips on multiple name variations, identifying the right debtor, 
etc.163 This is partly because the UCC filing system does not employ state-of-the-art 
technology.164 The remainder of the cause, however, lies in the policy choice of 
employing a name-based system: 
 

“(…) no matter how a state designs its system, if creditors are given the responsibility of recording 
the name of the debtor on the financing statements themselves, errors and eventual litigation will 
follow.”165 

 
This affects the legal position of the parties investigated in this thesis on a daily basis, in 
their capacity as both filer and searcher. In an attempt to avoid mistakes in searching and 
identifying the debtor, in 1995 LoPucki recommended that the UCC filing office should 
be linked to the corporate records. In such a system, searchers would simply be able to 
pick the correct name from a list of existing (i.e. incorporated) entities rather than 
attempting to reproduce the debtor’s correct name themselves.166 A system like this gives 
less margin for misspellings or mistakes in entering the wrong type of name, because it 
makes the use of SSL unnecessary: one only needs to point-and-click on the correct 
name.167 

                                            
160 See LoPucki 2007, pp. 295-298 and pp. 306-310 and Livingston 2007, p. 139 for more details of the 
Spearing Tool case. 
161 Tu 2010, p. 108. 
162 After all, since as all states have implemented the 2010 amendments, a registered debtor’s name is 
determined by checking the business’s ‘birth certificate’ online or by telephone. Uncertainty will continue 
to exist, however, with regard to non-registered organizations. See supra subsection 2.3.1.2. 
163 Cf. LoPucki 2007, p. 286 and Dalhuisen II 2013, p. 471. 
164 LoPucki, Abraham & Delahaye 2013, p. 1860. 
165 Burton 2012, p. 327. 
166 See LoPucki 1995, e.g. on p. 603: “Each time a UCC filing would be made against a corporate debtor, the computer 
would match the name of the debtor to the names of the corporations formed under the laws of the state. If there were no 
match, the filing would be erroneous. The system could notify the filer of that fact. If there were a match, the system could 
display a list of filings against the debtor (…).” 
167 See LoPucki 1995, p. 603, LoPucki 2007, pp. 281, 286, 292-294 and Burton 2012, pp. 327-328. 
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Adopting such a system would have been a logical step after the introduction of 
incorporation-based filing in 2001, since of that moment, the filing offices in which the 
financing statements are filed also contained the articles of incorporation, i.e. documents 
that show the only correct name of the debtor.168 In addition to limiting mistakes made in 
the search process, it could have paved the way for facilitating further exchange of 
information between the debtor and its secured creditors. For example, if corporate 
records were linked to UCC filings, secured creditors would be alerted to the fact that 
their debtor intended to merge, which would reduce the need to perform periodic update 
searches.169 However, n                 ow, almost twenty years later, there are only on or two 
(‘commercially unimportant)’ states that have adopted this system.170  

 
An example is the State of Maine. On the website of Maine’s Secretary of State, filers can 
file a ‘Standard UCC Lien’ by selecting the option to ‘File a Financing Statement - Form 
UCC-1’. Filing parties can select the ‘Registered Organization’ box, and then enter a full 
or partial debtor name in a search field to verify whether the entry is a registered Maine 
organization. If a creditor enters e.g. ‘Smith LLC’, 21 companies containing the words 
‘Smith LLC’ will be shown. All these companies are specified by a unique ‘organization 
(charter) number’.171 After a point-and-click of the correct debtor, the filer has to 
complete the debtor’s address information (i.e. enter e.g. the debtor’s address, city, state or 
province and zip code). It then has to indicate whether it itself is an ‘Individual’ or an 
‘Organization’ and complete its own address information. Finally, the filer can add 
collateral by describing it manually or by clicking ‘Choose Collateral from Library’, which 
means that several categories of collateral (e.g. equipment, farm products) can be ticked. 
The process is completed by reviewing the Transaction Information, and paying $10.00 
(for each filing) by credit card or otherwise. 

On the same website, searchers can request an ‘Official UCC Debtor Search’ with 
or without copies of the filings associated with the search. Searchers are not, however, 
offered the point-and-click option. If they select a ‘Standard Search Response’ of an 
‘Organization’, searchers have to enter the organization’s name manually. After the 
debtor’s name has been entered, searchers are not shown a list of organizations registered 
in Maine. The website even states explicitly that if no results are found for the requested 
search, searchers will still be charged for the search.172 Given that the list of organizations 
registered in Maine is shown in the filing process (see above), I assume that searchers will 
normally copy-and-paste the name from the menu in the filing process, and use this name 
in the ‘Official UCC Debtor Search’, to avoid errors in their search. 

 
The reason that only one or two states have adopted the point-and-click system is that in 
many states the Internal Revenue Service also uses the Art. 9 UCC filing offices to file tax 
liens. However, tax liens are not filed in the filing office of the state where the debtor is 
incorporated, but in the filing office of the state where the debtor has its chief executive 

                                            
168 Burton 2012, p. 327.  
169 This idea came from Harris & Mooney. 1995, pp. 669-670: “An incorporation-based choice-of-law rule might 
facilitate the transmission of relevant information to secured parties and thereby obviate the need for periodic searches (…)”. 
More details about what secured parties have to do to maintain perfection will be given in subsection 2.3. 
170 LoPucki, Abraham & Delahaye 2013, p. 1797. 
171 See <www.maine.gov/sos/cec/ucconline> (last visited February 5, 2014). See also on this subject 
LoPucki, Abraham & Delahaye 2013, p. 1796, footnote 56. 
172 See <www.maine.gov/sos/cec/ucconline> (last visited February 5, 2014). 
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follow.”165 
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The reason that only one or two states have adopted the point-and-click system is that in 
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liens. However, tax liens are not filed in the filing office of the state where the debtor is 
incorporated, but in the filing office of the state where the debtor has its chief executive 

                                            
168 Burton 2012, p. 327.  
169 This idea came from Harris & Mooney. 1995, pp. 669-670: “An incorporation-based choice-of-law rule might 
facilitate the transmission of relevant information to secured parties and thereby obviate the need for periodic searches (…)”. 
More details about what secured parties have to do to maintain perfection will be given in subsection 2.3. 
170 LoPucki, Abraham & Delahaye 2013, p. 1797. 
171 See <www.maine.gov/sos/cec/ucconline> (last visited February 5, 2014). See also on this subject 
LoPucki, Abraham & Delahaye 2013, p. 1796, footnote 56. 
172 See <www.maine.gov/sos/cec/ucconline> (last visited February 5, 2014). 
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office.173 Adopting a point-and-click system would therefore not add much, as a search in 
such a system would still not produce a comprehensive result with respect to all existing 
filings against the debtor’s property.174 Searchers would still have to search the filing 
office in the state of the debtor’s chief executive office to find tax liens against the debtor. 

The 2010 amendments deleted the requirement that financing statements must 
include organizational identification numbers.175 The drafters also decided that the 
financing statement sufficiently provides the debtor’s name if it provides the debtor’s 
name indicated on the ‘public organic record most recently filed’.176 As a result, this 
particular name does not necessarily match the name reflected in the computerized record 
of the UCC filing office. This would seem to represent an insurmountable obstacle to 
further development of point-and-click systems.177 
 
2.3.3. Other challenges: logistical and technical 
In addition to the practical problems described above, Art. 9 UCC also has to cope with 
several logistical challenges that may cause financing statements to be untraceable. These 
difficulties are not connected with the way financing statements are filed or searched, but 
rather with the way they are stored by the filing office. Filings that are accepted by the 
filing office, may be untraceable because they are not indexed properly, not yet indexed at 
all or lost.178 

                                            
173 See Title 26 (Internal Revenue Code) of the United States Code (‘U.S.C.’), § 6323(f)(1): “The notice 
referred to in subsection (a) shall be filed (…) [i]n the case of personal property, whether tangible or intangible, in one office 
within the State (…) in which the property subject to the lien is situated (…)”, 26 USC § 6323(f)(2): “For purposes of 
paragraphs (1) (…), property shall be deemed to be situated (…) [i]n the case of personal property, whether tangible or 
intangible, at the residence of the taxpayer at the time the notice of lien is filed” and 26 USC § 6323(f)(2)(B): “(…) the 
residence of a corporation or partnership shall be deemed to be the place at which the principal executive office of the business 
is located (…).” 
174 LoPucki 2007, pp. 308-309 and Burton 2012, p. 328. Some scholars argue that a point-and-click system 
would also be inconvenient, because it would prevent creditors from filing in multiple states. In a point-
and-click system, parties can only file in the state of incorporation, and not in the state where the collateral 
is located. Also Hodnefield, see supra footnote 40. According to Burton, multiple filing could be useful, as 
it would alert searchers – even those who search in the wrong UCC filing office – that a security interest 
exists: “The elimination of the ability to do this may cause an upheaval in the world of secured transactions, and might 
prevent filers from wanting to support a change to the system.” Burton 2012, p. 328. 
175 This was § 9-516 (b)(5)(C)(iii) (2001) UCC. 
176 § 9-503(a)(1)(2010) UCC. 
177 LoPucki, Abraham & Delahaye 2013, p. 1796-1797. Remarkably, in the 2010 amendments the drafters 
did not remove the Official Comment that recommends adopting such point-and-click systems. See 
Official Comment 4 to § 9-307 UCC: “Determining the registered organization-debtor’s location by reference to the 
jurisdiction of organization could provide some important side benefits for the filing systems. A jurisdiction could structure its 
filing system so that it would be impossible to make a mistake in a registered organization-debtor’s name on a financing 
statement. For example, a filer would be informed if a filed record designated an incorrect corporate name for the debtor. 
Linking filing to the jurisdiction of organization also could reduce pressure on the system imposed by transactions in which 
registered organizations cease to exist – as a consequence of merger or consolidation, for example. The jurisdiction of 
organization might prohibit such transactions unless steps were taken to ensure that existing filings were refiled against a 
successor or terminated by the secured party.”  
178 Cf. LoPucki 1992, p. 7. 
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Although the UCC filing offices have been engaged in the process of modernization, 
some filing offices still use filing officers to index financing statements manually.179 
Consequently, financing statements may be indexed incorrectly, e.g. by indexing under a 
different name, a wrong file number, or may even get lost. In both cases, the financing 
statement is inaccessible to any potential creditor, even if the search is conducted in the 
right place. Art. 9 UCC imposes the risk of filing-office error on those who search the files 
rather than on those who file.180 Searchers have the responsibility of taking out title 
insurance to cover the risk that filings might be lost or indexed incorrectly.181 The state 
(or the filing officer who made the mistake) cannot be sued, due to rules of sovereign 
immunity. 
 

From inquiries made it follows that it is not uncommon for filing officers to make an 
error in stating the file number on an amendment form, as a result of which the filing 
office indexes it in association with an unrelated financing statement. In line with this, 
research conducted by Soderstrom in 2010 showed that 10% of the total number of 
investigated filings turned out to be wrongly indexed. This research did not look at the 
number of filings that were lost. Hence, if searchers do not take out insurance, there is at 
least a 10% chance that the filing they are looking for is untraceable but nevertheless 
effective.182 

 
Another risk resulting from the fact that some filing offices still store financing 
statements manually is that filings may be indexed late. Although the indexing should be 
completed within two days of receipt by the officer (§ 9-519(h) UCC), filing offices are 
traditionally a few weeks behind in indexing new filings.183 As a result, filings are often 
untraceable for a short period of time. This is what generally happens: 
 

“The filing officer dates and numbers an electronic filing or stamps a paper filing to uniquely 
identify the record and document the date and time of its filing. The financing statement is effective 
as of that moment, even though it may take a few days, or even weeks, for the filing officer to add 
it to the official index. Thus, at any given time, there will be filed and effective financing 

                                            
179 Cf. Harris & Mooney 2006, p. 164: “Despite advances in technology, some filing offices still process search requests 
manually (…).” 
180 Wrongly indexed or lost filings are effective according to § 9-516 UCC, which provides that 
‘communication of a record to a filing office and tender of the filing fee or acceptance of the record by 
the filing office constitutes filing’ and § 9-517 UCC, which states that the failure of the filing office to 
index a record correctly does not impair the effectiveness of the filed record. See also on this subject 
Picker 2009, p. 135. 
181 See for example First American Title, which provides ‘The Insured Search’ insurance to searchers: “The 
Insured Search insures against filing office error including mis-indexing and incorrect rejection. For the first time, full UCC 
search services are combined with indemnity insurance, all at a price competitive with uninsured UCC search and filing 
products.” 
182 Soderstrom 2010, pp. 6-9. 
183 LoPucki & Warren 2012, p. 384. In extreme cases, filing offices can be more than four months behind: 
“When such delays occur, the filing officers invariably blame their legislatures for not appropriating sufficient funds for the 
filing offices to carry the workload. No one can prove the filing officer wrong and no penalty is imposed for violating U.C.C. § 
9-519(h) (…).” 
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statements that searchers cannot discover through the index. Because in many filing systems the 
not-yet-processed documents were kept in an in-basket on someone’s desk, these unindexed and 
therefore undiscoverable records have become known as the basket. Filing officers running small 
systems sometimes conduct or permit hand-searching of the basket in connection with a search of 
the index. But in a large system, there may be no way to discover financing statements in the 
basket except to wait for the filing officer to discover them.”184 

 
Searching ‘the basket’ is not, however, always possible: filing officers are only authorized 
to respond to search requests with regard to filings that are indexed (§ 9-523(c) UCC). 
Additionally, financing statements that are not yet indexed are nevertheless effective.185 
Hence, also in relation to not-yet-indexed financing statements, Art. 9 UCC has chosen to 
impose the risk on searchers, and searchers can only mitigate this risk by taking out 
insurance.186 
 

The option of presenting filings in physical form also creates the risk of wrongfully 
rejected filings, i.e. rejection by the filing officer for reasons other than those sanctioned 
by Art. 9 UCC. If this occurs, filings will not appear in the public filing system during a 
search. Instead, they will be returned to the filer stamped with the date and time of the 
attempt to file.187 The Art. 9 UCC drafters decided to protect filers against such 
improper actions by the filing officer, but only to a limited extent: the non-filing is 
effective to perfect the underlying security interest only against lien creditors and the 
trustee(s) in bankruptcy.188 However, it has no effect whatsoever against purchasers of the 
collateral that gave value and acted in reasonable reliance upon the absence of the 
record from the files.189 Protecting filers only against prospective judicial lien creditors 
(and the trustee in bankruptcy) is motivated by the belief of the Art. 9 UCC drafters that 
judicial lien creditors would not in any way be harmed if financing statements do not 
appear in the filing system, since they simply do not search the filing system.190 Hence, 
the drafters chose to protect third parties that do rely on the filing system, such as 
prospective buyers and lenders. What this boils down to is that lien creditors, as a 
consequence of these rules, may be potentially misled and lose out if, and to the extent 

                                            
184 LoPucki & Warren 2012, p. 300. 
185 § 9-517: “The failure of the filing office to index a record correctly does not affect the effectiveness of the filed record.” See 
on this subject also Sigman 1999a, p. 70. 
186 Cf. footnote 133. 
187 § 9-520(b) UCC. Cf. LoPucki & Warren 2012, p. 315. Filing officers are only permitted to reject 
financing statements if the filing fee is not tendered, or if crucial information is indecipherable or simply 
absent (§ 9-516 UCC.) This information includes the name of the debtor, the name of the secured party (or 
its representative), the mailing address of the secured party (or its representative), the mailing address of 
the debtor and an indication of whether the name of the debtor is the name of an individual or an 
organization. See §§ 9-502(a)(1) UCC, 9-502(a)(2) UCC, 9-516(b)(4) UCC, 9-516(b)(5)(A) UCC, 9-
516(b)(5)(B) UCC, 9-520(a) UCC. Thus, for the most part, the bases for rejection are limited to those that 
prevent the filing office from dealing with the financing statement that it receives. See Official Comment 2 
to § 9-520 UCC. Cf. Harris & Mooney 2006, pp. 174-175 and Picker 2009, pp. 109-110 on this subject. 
188 § 9-516(d) UCC. This partial effectiveness is often referred to as a ‘lien perfected’ financing statement. 
189 § 9-516(d) UCC. In common parlance, the filing is not ‘purchaser perfected’. In the UCC, ‘purchasers’ 
includes secured parties and buyers, but not lien creditors, see § 1-201(b)(29) and (30) UCC. 
190 LoPucki & Warren argue that this was a matter of faith, not empirical reality. LoPucki & Warren 2012, 
p. 315. 
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that, they would actually search. They can only mitigate this risk191 by taking out 
insurance.192 

 

2.4. Challenges in ‘making further inquiry’ 
If a financing statement is filed under the debtor’s exact, correct name and it is searched 
for under that name in the right filing office (using the filing office’s SSL), the financing 
statement will most typically show up. If the debtor is then also identified, the aim of 
‘providing notice’ to third parties can considered to be fulfilled. We then come to the 
phase of ‘making further inquiry’. Since Art. 9 UCC is based on notice filing – indicating no 
more than that the lender on file may have the benefit of security – every searcher who 
needs substantive answers is expected to inquire outside the filing system. I already 
explained in subsection 2.2.2 that unsecured creditors that attempt to attach the assets will 
not have the leverage to ask the debtor for further information, as a result of which 
proprietary conflicts between them and prior secured parties are not be prevented. This is 
clearly different in relation to second-in-time lenders and buyers: since they are the ones 
that keep the debtor’s business running, they do have leverage to ask for further 
information and, moreover, removal of existing financing statements.193 Such will usually 
be obtained by making an informal request to the lender(s) on file,194 or – if the first-in-
time lender refuses to provide the information informally – by making a formal § 9-210 
request.195 In addition, the debtor will cooperate with termination or amendment of 
existing filings. This process is in practice, however, often cumbersome and time-
consuming. This is mainly because there may be (too) many notices in the filing system 
with respect to one and the same debtor and, moreover, the process of having a filing 
terminated or corrected is rather complicated. I will elaborate on both issues in the next 
three subsections. 

                                            
191 I already noted in Chapter 5 (subsection 3.6) that this risk will probably not materialize very often in 
practice. After all, the filing officer is obliged to communicate the refusal and the reason therefore to the 
filer and, in addition, has to give notice of the time the financing statement would have been filed had the 
filing officer accepted it (§ 9-520(b) UCC). This has to be done not later than two days after the filing 
office receives the record. Customarily, the filer will correct the error and try again. The same applies 
when a financing statement is filed electronically: it cannot be electronically submitted if the financing 
statement omits the data mentioned in § 9-516(b) UCC, because the filing office is required under § 9-
520(a) UCC to refuse to accept records that omit that information. The absence of an indication of the 
collateral may be an exception, because this is not a statutory reason for rejection. However, most, if not 
all, electronic filing systems will require an indication of the collateral. E.g. Hodnefield, see supra footnote 
40. 
192 Cf. footnote 133. 
193 Put differently: if the debtor does not cooperate, lenders that want to have a first-priority security will 
simply refuse to grant the loan and buyers will refuse to purchase the assets. 
194 Most (first-in-time) lenders will respond to this request, simply because they have a business 
relationship with the debtor. 
195 The debtor can ask its lender for a ‘request for accounting’ (§ 9-210(a)(2) UCC), a ‘request regarding a 
list of collateral’ (§ 9-210(a)(3) UCC) or a ‘request regarding a statement of account’ (§ 9-210(a)(4) UCC). 
Lenders have to respond to such a formal request within 14 days after receipt with an authenticated record 
including the information (§ 9-210(b)-(e) UCC). See supra Chapter 5, subsection 3.7.5. 
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191 I already noted in Chapter 5 (subsection 3.6) that this risk will probably not materialize very often in 
practice. After all, the filing officer is obliged to communicate the refusal and the reason therefore to the 
filer and, in addition, has to give notice of the time the financing statement would have been filed had the 
filing officer accepted it (§ 9-520(b) UCC). This has to be done not later than two days after the filing 
office receives the record. Customarily, the filer will correct the error and try again. The same applies 
when a financing statement is filed electronically: it cannot be electronically submitted if the financing 
statement omits the data mentioned in § 9-516(b) UCC, because the filing office is required under § 9-
520(a) UCC to refuse to accept records that omit that information. The absence of an indication of the 
collateral may be an exception, because this is not a statutory reason for rejection. However, most, if not 
all, electronic filing systems will require an indication of the collateral. E.g. Hodnefield, see supra footnote 
40. 
192 Cf. footnote 133. 
193 Put differently: if the debtor does not cooperate, lenders that want to have a first-priority security will 
simply refuse to grant the loan and buyers will refuse to purchase the assets. 
194 Most (first-in-time) lenders will respond to this request, simply because they have a business 
relationship with the debtor. 
195 The debtor can ask its lender for a ‘request for accounting’ (§ 9-210(a)(2) UCC), a ‘request regarding a 
list of collateral’ (§ 9-210(a)(3) UCC) or a ‘request regarding a statement of account’ (§ 9-210(a)(4) UCC). 
Lenders have to respond to such a formal request within 14 days after receipt with an authenticated record 
including the information (§ 9-210(b)-(e) UCC). See supra Chapter 5, subsection 3.7.5. 
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2.4.1. Difficulties in identifying the correct secured lender 
The main reason for the fact that there may be many notices in the filing system with 
respect to the same debtor lies in its very nature: a notice filing system. Since a financing 
statement serves the purpose of warning potential creditors of the possible existence of 
security interests in the debtor’s property, filing can be – and often is – performed ahead 
of the actual execution of a secured transaction.196 Accordingly, filing is relatively easy: 
filing officers do not check whether the filer is authorized to file financing statements (the 
debtor is not, for example, required to sign the financing statement),197 nor is evidence of 
authorization recorded in the filing system. In fact, the signing of the security agreement 
by the debtor operates as an ipso facto authorization of the filing of a financing statement 
(or an amendment thereof) covering the collateral described in the security agreement.198 
Along with the possibility of filing at an early stage, this convenience opened the door for 
‘bogus filings’ to be filed: financing statements that are filed without prior authorization 
by the debtor. Over the years, the Art. 9 UCC filing system has suffered from pollution 
by three types of bogus filings being made: harassment filings, strawman filings and 
authentication filings. 
 

‘Harassment filings’ falsely indicate that a particular person or business has given 
security to the filer or purported secured party (thereby also often falsely indicating that 
it owes large sums of money) with the intent to obstruct the former from obtaining 
future credit.199 With similar motives, there is the phenomenon of ‘strawman filings’ 
being made by U.S. citizens who are convinced that the federal government has created 
a so-called ‘strawman account’ at the U.S. Treasury Department, representing the 

                                            
196 This possibility of filing a financing statement at an early stage, i.e. even before the loan has been 
granted, is expressly provided by § 9-502(d) UCC: “A financing statement may be filed before a security agreement is 
made or a security interest otherwise attaches.” See on this subject also Livingston 2007, p. 117, footnote 26. 
197 See Official Comment 3 to § 9-502 UCC and ‘State Strategies to Subvert Fraudulent Uniform 
Commercial Code (UCC) Filings – A Report for State Business Filing Agencies’ (Washington DC: NASS, 
2012), p. 6 about this: “The office does not have the authority to verify the accuracy or the validity of documents when they 
are filed, even if they are blatantly fraudulent. If a financing statement is submitted with all of the required information, the 
Secretary of State must record the document. In fact, the original text of Article 9 prohibits states from rejecting financing 
statements unless specific grounds exist for this action. Even then, the reasons for rejection are limited to ministerial issues, 
such as failure to pay the proper fee, incomplete forms, or illegible writing.” Cf. Sigman 1999a, p. 69 on this topic. 
198 See §§ 9-509(b)(1), (2) UCC, 9-315(a)(2) UCC, 9-516 (a) and 9-520(a). See on this subject e.g. 
Moringiello 2001, p. 144, Harris & Mooney 2006, p. 172, Sigman 1999, pp. 68-69, Sigman 2004, p. 77 and 
Harris & Mooney 2006, p. 172. The requirement to sign the financing statement and the requirement to 
place evidence of authorization in the public records were eliminated in 2001 to accommodate electronic 
filings. 
199 Such filings are often based on a sense of injustice and therefore undertaken against public officials, 
such as judges and police officers but also against corporations and banks; see ‘Final Report and 
Recommendations, For the National Association of Secretaries of State (NASS) and International 
Association of Commercial Administrators (IACA), Joint Task Force, “Bogus” UCC Documents’ (2006), 
p. 3 and ‘State Strategies to Subvert Fraudulent Uniform Commercial Code (UCC) Filings – A Report for 
State Business Filing Agencies’ (Washington DC: NASS, 2012), pp. 4-5. Sigman describes these filings as 
“(…) filings made for the purpose of injuring the purported debtor by giving the impression that a security interest does or 
may exist with respect to assets of the purported debtor in circumstances where there is no obligation to be secured, no security 
interest has been created by the purported debtor and the purported debtor has not authorized the filing of the financing 
statement.” See Sigman 2011, p. 489, especially footnote 108. 
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monetary worth of each U.S. citizen. These citizens believe that the monetary worth of 
their account – supposedly between $ 600,000 and $ 3 million – can be ‘claimed back’ by 
securing an interest in, and filing a financing statement with respect to, this account. 
Strawman filings therefore generally indicate the same name for the debtor and the 
secured creditor. It is not rare for these filings to be brightened up with blood-drenched 
fingerprints. Besides (quite literally) contaminating the public records, strawman filings 
are said to be used to defraud third parties into providing value for worthless, i.e. non-
existent, assets.200 Finally, ‘authentication filings’ refer to fraudulent financing 
instruments submitted together with bogus UCC filings, with the aim of misleading third 
parties about the authenticity of the underlying documents.201 

 
At the same time, Art. 9 UCC is based on an ‘open drawer’202 model, which means that 
filings are not removed until a certain period of time has passed.203 As a result of all this, 
there are many filings in the records that do not represent an active underlying credit 
relationship. 

As both bogus filings and otherwise ‘empty’ filings give ‘notice’ of security that is 
not in place, they prevent the debtor from easily selling its assets or obtaining secured 
finance from other lenders.204 These filings also affect second-in-time lenders and buyers 
outside the ordinary course of business, as they may be delayed in advancing loans and 
buying their assets. 

 
2.4.2. Art. 9 UCC and state-level solutions to incorrect (‘empty’) and bogus filings 
Art. 9 UCC offers two options to the debtor to rectify incorrect (‘empty’) filings. If the 
debtor has paid and discharged all of the secured liabilities, the debtor can demand its 
secured lender to file a ‘termination statement’ with respect to a filing that was originally 
authorized. Upon filing of the termination statement – which has to be done within 20 
days after the debtor has requested this by means of an authenticated demand – the 

                                            
200 See ‘Final Report and Recommendations, For the National Association of Secretaries of State (NASS) 
and International Association of Commercial Administrators (IACA), Joint Task Force, “Bogus” UCC 
Documents’ (2006), p. 3 and ‘State Strategies to Subvert Fraudulent Uniform Commercial Code (UCC) 
Filings – A Report for State Business Filing Agencies’ (Washington DC: NASS, 2012), p. 5. For a different 
view, see Sigman 2011, p. 489: “While [this, DJYH] category does not reflect a legitimate transaction, it also does no 
harm to anyone as the purported debtor is the person who has made the filing (this is often done in the mistaken belief that it 
somehow shields the filer’s assets from availability to creditors; many of these filings are made by “Freemen” or “Sovereign 
anti-government groups”). While inclusion of such filings in the public record may be intellectually distressing to some, it 
harms no third party and simply provides additional revenue to the filing office.”  
201 ‘State Strategies to Subvert Fraudulent Uniform Commercial Code (UCC) Filings – A Report for State 
Business Filing Agencies’ (Washington DC: NASS, 2012), pp. 4-5 and ‘IACA Conference (Boston)’, May 
13, 2013. 
202 Expression taken from Moringiello 2001, p. 146. 
203 This is usually 5 years. 
204 Although they do not result in perfection (§ 9-510(a) UCC), i.e. seem harmless, this also applies to 
bogus filings. Cf. Moringiello 2001, p. 140 and Sigman 2011, p. 489: “Even though the filing of a financing 
statement does not create a security interest, and it was not authorized by the purported debtor, has no legal effect on the 
purported debtor’s assets, the existence of the filed financing statement on the public record may harm the purported debtor by 
injuring his credit-it might well delay that person’s access to credit.” 
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financing statement ceases to be effective.205 If the secured lender fails to send the debtor 
or the filing office a termination statement,206 the debtor can authorize and file a 
termination statement itself.207 The debtor can also undertake this action with respect to 
financing statements that it did not authorize to be filed, i.e. bogus filings.208 In addition 
to the possibility of asking for – or filing – a termination statement, the debtor can file an 
‘information statement’, which sets forth the reasons why the debtor believes that the 
financing statement was inaccurate or wrongfully filed,209 and why it should be 
rectified.210, 211 

Not only are these rules impracticable or even inadequate for various reasons, the 
need for such rules is prompted by the very way in which Art. 9 UCC is set up. For 
example, under Art. 9 UCC termination will only take place by or at the instigation of the 
debtor. Secured parties do not have a statutory duty to file termination statements in 
certain specific circumstances, such as having lost interest in the collateral as a result of 
full discharge of the secured liabilities; they only need to act once having received a 
demand from the debtor. As a result, debtors will always have to make the effort to keep 
their records up to date, which may take time and which implies costs.212 Furthermore, 
the possibility of the debtor filing a termination statement itself in certain specific 

                                            
205 Hence, the financing statement is not removed from the filing system, but terminated by a document – 
the termination statement – that indicates that the financing statement to which it relates is no longer 
effective; see §§ 9-102(a)(80)(B)(2010), 9-513(c)(1), (d) UCC. 
206 The secured party may refuse or fail to provide a termination statement because it has disappeared 
through a merger or liquidation; see Official Comment 4h to § 9-101 UCC. 
207 §§ 9-510(a), 9-509(d)(2) UCC. This termination statement should indicate the initial financing statement 
file number and will be effective only if it indicates that the debtor authorized it to be filed. See section 9 
on the UCC Amendment statement as provided in Chapter 5 subsection 3.4.2: “If this is an Amendment 
authorized by a DEBTOR, check here and provide name of authorizing Debtor (…)”. See infra footnote 213 of this 
chapter. 
208 §§ 9-513(c)(1), (d) UCC. If the debtor does not know the address of the named secured party, because 
there is no relationship with this party whatsoever, according to § 1-202(e) UCC the putative secured party 
is deemed to have received a notification if it is delivered to the address shown in the financing statement. 
Official Comment 3 to § 9-513 UCC. 
209 The filing of an ‘information statement’ does not even affect the effectiveness of an initial financing 
statement or other filed record at all, since its only purpose is to provide public notice that the validity of 
the financing statement is in dispute (§ 9-518(e) UCC).  
210 § 9-518(a) UCC. See also on this subject Sigman 1999a, p. 69 and Frisch 2011, p. 1025. Furthermore, 
parties that submit a bogus filing, or that fail to file (or send the debtor) a termination statement, become 
liable for ‘actual damages’, referring to e.g. loss resulting from the debtor’s inability to obtain, or increased 
costs of, alternative financing. These parties also risk a $500 penalty for each bogus filing and/or refusal to 
file (or send) a termination statement. § 9-625(b) and (e)(3) and (4) UCC. In addition, competing creditors 
(including senior creditors) holding a security interest or other type of lien may seek to recover damages. 
See § 9-625(c)(1) UCC and Official Comment 3 to § 9-625 UCC. See also on this subject Harris & 
Mooney 2006, p. 95 et seq. and LoPucki & Warren 2012, p. 375. 
211 Under former Art. 9 (2001) UCC, only the secured party could file a termination statement. Moreover, 
the information statement was called a ‘correction statement’. As this term was found to be somewhat 
misleading, because it did not result in removal of the filing, it was changed to ‘information statement’. 
212 Most debtors will not be aware that a bogus filing has been filed until they enter into a relationship with 
a subsequent lender or intend to sell their assets not in the ordinary course of business. 

 301 

circumstances, offers no definitive solution to the problem if for whatever reason the first 
in time lender refused to authorize the filing of a termination statement. One needs to 
bear in mind that the very nature of Art. 9 UCC as a notice filing system implies, that 
searchers are only put on notice of possible facts, but will always need to inquire further 
to learn more detail. Just like a financing statement only serves to alert searchers that 
security may be in place, a termination statement only alerts them that a prior financing 
statement may have lost its significance: in both instances further inquiry is required to 
establish the actual situation.  Accordingly, the filing of a termination statement does not 
obviate the need to satisfy prospective lenders (and buyers outside the ordinary course of 
business) that such a termination statement was indeed properly authorized by the 
secured lender on file or by the debtor if the secured lender did not respond within the 
prescribed 20 days period.213 In view of the fact that a practice has even developed of 
filing bogus termination statements, this is not always an easy task, to put it mildly. Debtors 
have been demonstrated to file bogus, i.e. fake, termination statements to fraudulently 
clear the record,214 but this also appears to occur accidently, when a filer has mistakenly 
stated a file number that relates to another (i.e. unrelated) financing statement.215 In an 
attempt to address this problem, the 2010 amendments to Art. 9 UCC adopted a rule that 
allows secured parties of record – in addition to the debtor itself – to file an ‘information 
statement’ with regard to amendments (i.e. termination statements) that they believe have 
been filed without proper authorization.216 Apart from the question of whether these 
remedies are adequate at all, they clearly illustrate the downside of the merely ministerial 
role of filing officers. Apparently, bogus filings take the form not only of financing 
statements – harming the debtor – but also of termination statements, which may cause 
second-in-time lenders to obtain a lower ranking than expected.217 A more fundamental 
objection to these Art. 9 UCC solutions, however, is the fact that correction of erroneous 

                                            
213 Debtors will typically be asked by the subsequent lender to show that it had the authority to file a 
termination statement itself because the secured party of record failed to file or send it as required by § 9-
513(a) or (c) UCC. Not only will at least 20 days have passed, the question will also be raised why the 
secured party of record did not file a termination statement or authorize such statement to be filed. This 
requires further due diligence to be conducted by the subsequent lender. 
214 All amendments – including termination statements – become part of the financing statement to which 
they relate. They must therefore identify the initial financing statement by stating the same ‘file number’ (§ 
9-102(a)(80)(A) UCC). Debtors do generally have access to the initial financing statement file number, 
given that file numbers are assigned by the filing office, and are therefore a matter of public record. In 
fact, filing offices are required by law to maintain and provide this file number to interested parties. This is 
often done without any charge. In case of such fraud, debtors put the name of the secured party as the 
authorizing party. Hodnefield; see infra footnote 40. 
215 See supra subsection 2.3.3 of this chapter. 
216 § 9-518 UCC. They do not, however, have a legal duty to do so. 
217 Since unauthorized termination statements are not effective, they cannot compromise a first-on-file 
secured lender’s position. I found many lawyer’s office websites warning second-in-time secured parties 
see <www.herrick.com/sitecontent.cfm?pageID=29&itemID=12837> (last visited February 5, 2014) and 
<www.jaburgwilk.com/articles/better-safe-than-sorry-ucc-termination-statements.aspx> (last visited 
February 5, 2014). 
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213 Debtors will typically be asked by the subsequent lender to show that it had the authority to file a 
termination statement itself because the secured party of record failed to file or send it as required by § 9-
513(a) or (c) UCC. Not only will at least 20 days have passed, the question will also be raised why the 
secured party of record did not file a termination statement or authorize such statement to be filed. This 
requires further due diligence to be conducted by the subsequent lender. 
214 All amendments – including termination statements – become part of the financing statement to which 
they relate. They must therefore identify the initial financing statement by stating the same ‘file number’ (§ 
9-102(a)(80)(A) UCC). Debtors do generally have access to the initial financing statement file number, 
given that file numbers are assigned by the filing office, and are therefore a matter of public record. In 
fact, filing offices are required by law to maintain and provide this file number to interested parties. This is 
often done without any charge. In case of such fraud, debtors put the name of the secured party as the 
authorizing party. Hodnefield; see infra footnote 40. 
215 See supra subsection 2.3.3 of this chapter. 
216 § 9-518 UCC. They do not, however, have a legal duty to do so. 
217 Since unauthorized termination statements are not effective, they cannot compromise a first-on-file 
secured lender’s position. I found many lawyer’s office websites warning second-in-time secured parties 
see <www.herrick.com/sitecontent.cfm?pageID=29&itemID=12837> (last visited February 5, 2014) and 
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filings always takes place by the filing of additional documents, rather than those filings 
being rejected or removed. The Art. 9 UCC solutions, in other words, contribute to 
pollution of the filing system rather than helping it to stay unpolluted.  

Many states have therefore adopted their own legislative approaches, including 
variations of the Art. 9 UCC rules, to combat these problems more effectively.218 In 
addition to the imposition of more comprehensive civil and criminal penalties on bogus 
filers,219 many states provide the debtor with the remedy of ‘expedited judicial relief’. This 
is a procedure by which the debtor can go to court to ask for an order for removal of the 
bogus filing from the records.220 Partly in the light of a growing number of bogus filings, 
many of these state level solutions are – increasingly – aimed at giving filing officers more 
powers and discretion to refuse to accept filings that are clearly fraudulent.221 Besides 
being more efficient, these solutions keep the record clean. Other rules give filing officers 
the authority to take ‘corrective action’ with regard to those clearly fraudulent filings, 
mostly consisting of removal of the alleged bogus document.222 Despite these measures, 
the bogus filing problem is anything but reduced. A recently conducted study even speaks 
of a ‘dramatic increase in the number of fraudulent UCC filings’ in recent years.223 As 

                                            
218 State Strategies Report, NASS (2012), p. 3 and 7. This seems to be encouraged by the Art. 9 UCC 
drafters. See Official Comment 3 to § 9-518 UCC: “A summary judicial procedure for correcting the public record 
and criminal penalties for those who misuse the filing and recording systems are likely to be more effective and put less strain 
on the filing system than provisions authorizing or requiring action by filing and recording offices.” Cf. Harris & Mooney 
2006, p. 173. Furthermore, these issues are addressed at federal level. See for example: Title 18, USC 15.21: 
False Lien, against Federal Employee and Title 18, USC 13.41: Mail Fraud. 
219 Many states authorize victims to seek civil damages, such as attorney’s fees. In addition, in several 
states bogus filing is regarded as an outright felony that is subject to criminal sanction by fine. Examples 
of ‘state criminal and civil penalties’ provided by different states are described in State Strategies Report, 
NASS (2012), pp. 6, 10 and 20-22. 
220 For examples of this ‘state post-filing expedited judicial relief’ in several states, see State Strategies 
Report, NASS (2012), pp. 9 and 18-19. 
221 For an example of such a (non-uniform) rejection provision in Texas, see § 405.022 of the Texas 
Government Code: “If the secretary of state believes in good faith that a document filed with the secretary of state to create 
a lien is fraudulent, the secretary of state shall: (1) request the assistance of the attorney general to determine whether the 
document is fraudulent before filing or recording the document; (2) request that the prospective filer provide to the secretary of 
state additional documentation supporting the existence of the lien, such as a contract or other document that contains the 
alleged debtor or obligor's signature; and (3) forward any additional documentation received to the attorney general.” 
(Effective Sept. 1, 2005). See <www.iaca.org/iaca/wp-
content/uploads/Bogus_Filing_Task_Force_Presentation.pdf> (last visited February 5, 2014). Cf. 
Moringiello 2001, p. 136 and ‘State Strategies to Subvert Fraudulent Uniform Commercial Code (UCC) 
Filings – A Report for State Business Filing Agencies’ (Washington DC: NASS, 2012)(‘State Strategies 
Report, NASS (2012)’), pp. 7-8. More examples of such ‘state pre-filing administrative remedies’ can be 
found on pp. 12-14 of the report. 
222 State Strategies Report, NASS (2012), p. 9. Examples of such ‘state post-filing administrative remedies’ 
in several states can be found on pp. 15-17 of the report. 
223 State Strategies Report, NASS (2012), p. 3. On p. 4 this is further explained: “Bogus UCC filings have 
become more common in recent years due to the explosion in the number of people who identify with an anti-government belief 
system called the sovereign citizen movement, a loose network of individuals living across the U.S. who believe that the 
government is illegitimate. The Federal Bureau of Investigation (FBI) has designated sovereign citizens as a domestic terrorist 
movement, and a growing threat to law enforcement. By some estimates, there are as many as 300,000 sovereigns in the 
United States, and their numbers are likely to increase. For many of these individuals, paper-based tactics are used to strike 
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long as the bogus filing problem persists, debtors (and filing officers) will continue to be 
forced to pursue legal actions to have those bogus filings removed and claim civil 
damages.224 Moreover, a key objective of Art. 9 UCC – i.e. that the debtor is deterred 
from misbehavior – is not necessarily achieved.225 By filing a (bogus) termination 
statement, debtors can – almost just like in a non-public filing system – try to make 
second-in-time creditors and buyers outside the ordinary course believe that their record 
is clean, while in fact it is not. They will not succeed in that attempt if the prospective 
lender or buyer takes its responsibility to conduct due diligence seriously, but it is no rare 
exception that the latter does not and decides to place reliance on the filing instead. 

 
2.4.3. Remedies if the party on file fails to provide information 
Another question is what happens if the lender on file – which is not fake – refuses to 
provide further information or to terminate existing filings, despite a request by the 
debtor. On the basis of § 9-625(b) UCC, the lender on file is liable for loss resulting from 
the debtor’s inability to obtain, or increased costs of, alternative financing. In addition, the 
lender will be have to pay the debtor $500 (§ 9-625(e)(4) UCC). Both are not adequate 
remedies, not only because the debtor will have to prove loss, but mainly because any 
such remedy will always be after the fact and meanwhile the debtor will have been 
blocked in obtaining the new funding that he was looking for. In addition, $500 is a token 
amount only. A somewhat more adequate remedy is provided by § 9-625(g) UCC. Under 
this rule, if the debtor sent a list of collateral it believes to be accurate and the secured 
lender fails to correct or confirm the list, it may claim a security interest only as shown in 
the list or statement included in the request as against a person that is reasonably misled 
by the failure (§ 9-625(g) UCC). 
 

                                                                                                                                        
 
 
 
 
 
 
back at government interference in their lives. Numerous websites sell how-to kits or offer to train subscribers on how to 
perpetrate filing schemes in exchange for large fees.” 
224 Cf. State Strategies Report, NASS (2012), pp. 10-11. 
225 After all, the idea of the filing system is that the reference point is the filing system, and not the debtor. 
See for example LoPucki & Warren 2012, p. 317-318. Cf. Baird & Jackson 1982, p. 185: “A debtor will be 
deterred from misbehaving, since a filing system deprives him of the possibility of gaining from such misbehavior”, and: “A 
filing system places fewer restrictions on the use of collateral than does a possession-based solution to the ostensible ownership 
problem, yet it still provides information that allows a creditor to avoid the uncertainty caused by the possibility of debtor 
misbehavior.” But precisely in case of bogus termination statements the debtor will have (be it fraudulently) 
influenced the filing and may gain from its deception if the searching subsequent lender decides to place 
reliance on the filing and not to conduct full due diligence.  
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2.5. Other downside of the UCC filing system: continuing monitoring required  
In addition to the practical and logistic obstacles that frustrate the filing and search 
process, there are other limitations to the Art. 9 UCC filing system, which create 
uncertainty and generate costs for both first-in-time secured parties and prospective third 
parties. An important limitation of the Art. 9 UCC filing system is that it functions in 
such a way that financing statements may lapse or that information relating to financing 
statements may become incorrect or may change after the filing process has been 
completed. Depending on how the conflict of interests works out – i.e. for the benefit of 
first-in-time lenders or prospective third parties – this may have consequences for the 
actors involved, which will have to put in effort and incur expense to mitigate such 
consequences. 

The first risk that secured lenders run is through the simple passing of time: a filed 
financing statement just does not remain perfected forever. It is generally effective for a 
period of five years from the date of filing.226 Subsequently, the financing statement 
‘lapses’, i.e. it ceases to be effective with the result that any perfected security interest 
becomes unperfected, unless it is perfected otherwise. Moreover, after five years the 
security interest is deemed never to have been perfected against ‘purchasers’ of the 
collateral for value (§ 9-515(c) UCC).227 

 
Let me briefly explain the consequences of this rule. If two secured lenders have a 
security interest and both are perfected by filing, the first filed security interest has 
priority over the second (§ 9-322(a)(1) UCC).228 On lapse of the first-in-time financing 
statement, the second-in-time secured lender – the ‘purchaser for value’ – will gain 
priority over the former. After all, the first-in-time security interest becomes unperfected 
and ‘is deemed never to have been perfected’ against the later one (§ 9-515(c) UCC).229 
This same effect applies to a prospective buyer, who also qualifies as a ‘purchaser for 
value’: when the financing statement of a secured lender lapses, a buyer can receive clean 
title to goods, even though it has bought the goods within the 5-year period when the 
filing was still on file. In both cases, this rule leads to protection of the prospective 
‘purchaser’ irrespective of the moment of its ‘purchase’. Even when the purchaser was 
aware of the registration, it will still take priority over the original secured party whose 
filing lapsed, but also as against another secured party that has filed between lapse and 
(re)registration.  

With regard to judicial lien creditors (or a trustee in bankruptcy on their behalf), this 
rule works out differently. If a creditor acquires a judicial lien on the collateral of the 
debtor (or if the bankruptcy trustee files for bankruptcy of the debtor) in which a security 
interest is perfected by filing, the secured party will still trump the judicial lien creditor if 
the financing statement lapses. If the judicial lien creditor levies after lapse of the financing 

                                            
226 § 9-515(a) UCC. Some states have adopted non-uniform amendments to Art. 9 UCC with longer lapse 
periods; LoPucki & Warren 2012, p. 383. If the financing statement relates to a public-finance transaction 
or a manufactured-home transaction and so indicates, the financing statement is effective for a period of 
30 years. §§ 9-515(b), 9-102(a)(54) and (67) UCC. 
227 I remind the reader that a ‘purchaser’ is someone who takes “(…) by sale, lease, discount, negotiation, 
mortgage, pledge, lien, security interest, issue or reissue, gift, or any other voluntary transaction (…)” (§ 1-201(29) and 
(30) UCC). Hence, this includes buyers and secured creditors. 
228 See supra Chapter 5, section 4. 
229 This also applies in bankruptcy; see Official Comment 3 to § 9-515 UCC. 
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statement, however, the security interest will be subordinate to the judicial lien creditor. 
Hence, here the moment in time the judicial lien creditor levies (or debtor files for 
bankruptcy) – before or after lapse – is critical.230 

 
There are two things secured creditors can do to avoid loss of priority over competing 
secured lenders and buyers (‘purchasers for value’). First, they can make sure they are 
‘perfected otherwise’, for example by taking possession of the collateral before the 
financing statement lapses. Second – and this is a more commonly used method – they 
can file a ‘continuation statement’.231 A continuation statement may be filed only within 
six months before expiration of the five-year period.232 Upon timely filing of the 
continuation statement, the effectiveness of the initial financing statement continues for a 
period of five years (commencing on the day on which the financing statement would 
have become ineffective in the absence of the continuation statement).233 It is therefore 
of paramount importance to keep the files updated. Secured parties put in great effort and 
expense to achieve this. They are normally assisted by lawyers with the (continued) 
perfection of security interests.234 Use is also made of ‘service companies’, which offer 
services to keep track of filings by alerting lenders (and their lawyers) when these filings 
are approaching their lapse date (often called ‘Online Portfolio Management’).235 Some 
UCC filing offices include similar tracking features. In addition, lenders take out UCC 
insurance to insure continued perfection and ‘gap coverage’.236 
 The remainder of this subsection will address other risks lenders are exposed to, 
not as a result of the mere lapse of time, but by actions of the debtor that lenders have to 
deal with, as a result of which continued monitoring of the filing system is necessary. 
 

                                            
230 Official Comment 3 to § 9-515 UCC. See also on this subject LoPucki & Warren 2012, p. 388. 
231 § 9-515(c) UCC. See § 9-102(a)(27) UCC for the definition of a continuation statement: ““Continuation 
statement” means an amendment of a financing statement which: (A) identifies, by its file number, the initial financing 
statement to which it relates; and (B) indicates that it is a continuation statement for, or that it is filed to continue the 
effectiveness of, the identified financing statement.” 
232 § 9-515(d) UCC. It is possible to file succeeding continuation statements (§§ 9-515(c)-(e) UCC). 
233 § 9-515(e) UCC. See supra Chapter 5, subsection 3.4.1.1. Hence, a secured party cannot maintain the 
priority of an initial filing by filing a completely new financing statement; this filing must be sustained by 
means of a continuation statement. LoPucki & Warren indicate that this rule was probably created to 
guard against the forgery of backdated financing statements. The American courts are usually very strict 
concerning the treatment of continuation statements: they are held to be ineffective if they are filed too 
late or too early, even if no party was prejudiced by the error. See LoPucki & Warren 2012, pp. 385-389, 
also for illustrative case law. 
234 It is not uncommon that lawyers are sued and held liable for malpractice if – five years after perfection 
– they fail to raise the alarm and the financing statement lapses. See LoPucki & Warren 2012, pp. 388-389. 
235 For more information on such service companies, see supra Chapter 5, subsection 3.5.3. 
236 See for example the website of First American Title, which provides ‘The Insured Filing’ to filers: “This 
policy provides gap coverage against intervening liens, perfection insurance for registered organizations (…).” 
<www.firstam.com/title/ucc/products/search-and-filing/the-insured-filing.html> (last visited February 
5, 2014). 
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also for illustrative case law. 
234 It is not uncommon that lawyers are sued and held liable for malpractice if – five years after perfection 
– they fail to raise the alarm and the financing statement lapses. See LoPucki & Warren 2012, pp. 388-389. 
235 For more information on such service companies, see supra Chapter 5, subsection 3.5.3. 
236 See for example the website of First American Title, which provides ‘The Insured Filing’ to filers: “This 
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2.5.1. The debtor may change its name 
One of the main risks threatening lenders is that of a debtor changing its name. A name 
change can take place through an ordinary name change, but it can also take place 
fraudulently: 
 

“Notwithstanding the incentives to behave, sometimes debtors run amok, drastically changing 
their names and not telling the secured party.” 237 

 
If a debtor changes its name and does not reveal the old name and address to the 
searcher, first- and second-in-time secured lenders (who are not aware of one another’s 
existence) may both believe they are the ‘first to perfect’.238 Art. 9 UCC allocates this risk 
as follows. In principle, a financing statement that fails to provide sufficient detail as to 
the name of the debtor is seriously misleading.239 Hence, in principle, the first-in-time 
lender has the burden of tracking down name changes to avoid the risk of being 
subordinated to a prospective third party. Then again: the first-in-time lender is offered a 
four-month grace period during which its (‘seriously misleading’) financing statement 
remains effective to perfect collateral. A financing statement with regard to collateral that 
the debtor has acquired four months after the filing has become seriously misleading, is 
not effective unless an amendment to the financing statement that stops it being seriously 
misleading is filed within four months after that moment.240 In other words, the secured 
party on file (in U.S. jargon: ‘the secured party of record’) must amend its financing 
statement to reflect a debtor’s name change within four months: failure to do so will 
result in that creditor being unperfected in respect of the collateral concerned. 
 

LoPucki & Warren point out that this entails that if a secured party has financed the 
purchase of a specific item of collateral (such as a boat), it does not have much reason to 
worry about later changes in the debtor’s name, since the collateral has already been 
acquired by the debtor and the security vested. However, if a secured party is financing 
the debtor’s inventory on a rolling basis, it should be concerned about changes in the 
debtor’s name. After all, in the latter case the secured party’s filing will not be effective 
against inventory that the debtor acquires more than four months after it has changed its 
name.241 According to Livingston, the drafters decided to make this distinction because 

                                            
237 Livingston 2011, p. 186. For an example case of such fraud, see Livingston 2007, p. 142, especially 
footnote 174. 
238 Cf. LoPucki 1992, p. 7, 10. 
239 I remind the reader that there is an important exception to this rule when the financing statement 
would be discovered in a search under the debtor’s correct name, using the filing office’s standard search 
logic (§ 9-506(c) UCC). See supra subsection 2.3.2. 
240 § 9-507(c)(1)-(2) UCC. 
241 See LoPucki & Warren 2012, p. 398 and Livingston 2011, p. 185. This is why in practice security 
agreements often provide for an obligation on the part of the debtor to inform the security holder of any 
changes (such as name, principal place of business) that will be made or have occurred that may affect the 
effectiveness of filings. If the debtor fails to do so, a breach of contract takes place, resulting in civil 
liability. In addition, an undisclosed name change often gives the lender the power to accelerate the loan. 
Livingston 2011, p. 186 and LoPucki & Warren 2012, pp. 398-399. 
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inventory lenders – unlike equipment lenders – monitor their debtors closely anyway to 
make sure they maintain adequate collateral; tracking debtors’ name changes would not 
require very much more of them.242 White & Summers provide a very useful example in 
this respect: “Suppose a debtor partnership named Jupiter gave a perfected security interest in its 
equipment and inventory to Bank on October 31. Jupiter changes its name to Zeus on November 1. Five 
months later Zeus still owns the original equipment, but all of its inventory held on April 1 was acquired 
in March. During the period October 31 to April 1, Bank has filed no new financing statement in the 
debtor’s new name, Zeus. Is Bank perfected? “Yes” as to the equipment, “No” as to the inventory. Had 
Bank filed an amendment under “Zeus” within four months of the November 1st name change, it would 
have enjoyed continued perfection as to the inventory as well.”243 

 

Evidently, such name-change rule (also) holds a risk for searchers: if the debtor has 
changed its name, a search under the debtor’s current, correct name will uncover no 
filings, whereas an effective filing in the debtor’s former name may still exist in the filing 
system with respect to both existing and after-acquired property. Searchers should 
therefore always trace back name changes and search the filing system under the relevant 
former and new names of the debtor.  
 As a consequence of this rule and irrespective of what type of debtor they are 
dealing with, monitoring costs are unavoidable for both the secured party of record and 
(searching) prospective ‘purchasers’. It will probably depend on the amount of the 
financial interest at stake and the degree of confidence in the debtor, whether or not they 
may want to check if the debtor recently changed its name.244 In the case of registered 
debtors, lenders would have to periodically check the Secretary of State’s corporate 
charter files for corporate name changes. In the case of non-registered debtors, lenders 
would have to use other sources and keep an eye on any change of e.g. letterhead used by 
the debtor: 
  

“The secured party should try to have in place certain monitoring systems, under which the creditor 
keeps track of the name that the debtor is using on its checks to the secured party, on its 
letterhead, and in its advertising. In addition, the secured party should run a routine check every 
four months in the state’s corporate registry, which should reveal whether or not the debtor has 
changed its legal name. If a name change has occurred, the secured party should immediately refile 
using the new name. Finally, if the creditor does not learn of the name change despite its best 
efforts and the debtor goes into bankruptcy, it can always argue the equities in its favor and beg 
the court for constructive trust.”245 

 
Hence, both secured parties of record and prospective ‘purchasers’ must instead keep an 
eye on name changes to maintain their ranking. Besides uncertainty, this generates costs. 
 

                                            
242 Livingston 2011, p. 185. 
243 White & Summers 2002, § 31-15. 
244 LoPucki & Warren 2012, p. 398. 
245 Livingston 2011, p. 187. 
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logic (§ 9-506(c) UCC). See supra subsection 2.3.2. 
240 § 9-507(c)(1)-(2) UCC. 
241 See LoPucki & Warren 2012, p. 398 and Livingston 2011, p. 185. This is why in practice security 
agreements often provide for an obligation on the part of the debtor to inform the security holder of any 
changes (such as name, principal place of business) that will be made or have occurred that may affect the 
effectiveness of filings. If the debtor fails to do so, a breach of contract takes place, resulting in civil 
liability. In addition, an undisclosed name change often gives the lender the power to accelerate the loan. 
Livingston 2011, p. 186 and LoPucki & Warren 2012, pp. 398-399. 

 307 

inventory lenders – unlike equipment lenders – monitor their debtors closely anyway to 
make sure they maintain adequate collateral; tracking debtors’ name changes would not 
require very much more of them.242 White & Summers provide a very useful example in 
this respect: “Suppose a debtor partnership named Jupiter gave a perfected security interest in its 
equipment and inventory to Bank on October 31. Jupiter changes its name to Zeus on November 1. Five 
months later Zeus still owns the original equipment, but all of its inventory held on April 1 was acquired 
in March. During the period October 31 to April 1, Bank has filed no new financing statement in the 
debtor’s new name, Zeus. Is Bank perfected? “Yes” as to the equipment, “No” as to the inventory. Had 
Bank filed an amendment under “Zeus” within four months of the November 1st name change, it would 
have enjoyed continued perfection as to the inventory as well.”243 

 

Evidently, such name-change rule (also) holds a risk for searchers: if the debtor has 
changed its name, a search under the debtor’s current, correct name will uncover no 
filings, whereas an effective filing in the debtor’s former name may still exist in the filing 
system with respect to both existing and after-acquired property. Searchers should 
therefore always trace back name changes and search the filing system under the relevant 
former and new names of the debtor.  
 As a consequence of this rule and irrespective of what type of debtor they are 
dealing with, monitoring costs are unavoidable for both the secured party of record and 
(searching) prospective ‘purchasers’. It will probably depend on the amount of the 
financial interest at stake and the degree of confidence in the debtor, whether or not they 
may want to check if the debtor recently changed its name.244 In the case of registered 
debtors, lenders would have to periodically check the Secretary of State’s corporate 
charter files for corporate name changes. In the case of non-registered debtors, lenders 
would have to use other sources and keep an eye on any change of e.g. letterhead used by 
the debtor: 
  

“The secured party should try to have in place certain monitoring systems, under which the creditor 
keeps track of the name that the debtor is using on its checks to the secured party, on its 
letterhead, and in its advertising. In addition, the secured party should run a routine check every 
four months in the state’s corporate registry, which should reveal whether or not the debtor has 
changed its legal name. If a name change has occurred, the secured party should immediately refile 
using the new name. Finally, if the creditor does not learn of the name change despite its best 
efforts and the debtor goes into bankruptcy, it can always argue the equities in its favor and beg 
the court for constructive trust.”245 

 
Hence, both secured parties of record and prospective ‘purchasers’ must instead keep an 
eye on name changes to maintain their ranking. Besides uncertainty, this generates costs. 
 

                                            
242 Livingston 2011, p. 185. 
243 White & Summers 2002, § 31-15. 
244 LoPucki & Warren 2012, p. 398. 
245 Livingston 2011, p. 187. 
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2.5.2. The debtor may change its identity 
Another potential risk for secured creditors occurs if the debtor merges with another 
company.246 If, as a result of this change in business structure the debtor’s name is also 
changed, Art. 9 UCC applies the same four-month rule described above. The financing 
statement is not effective to perfect a security interest in collateral acquired by the new 
debtor more than four months after the new debtor becomes bound under § 9-203(d) 
UCC, unless an initial financing statement providing the name of the new debtor is filed 
before the expiration of that time.247 Thus, if the debtor’s name has not been changed 
after a merger, the lender of record is always safe; if the debtor’s name has changed, the 
lender of record is only safe for four months after the change.248 This means that secured 
parties of record and prospective third parties should keep track of changes in their 
debtors’ business structure. In addition, secured parties of record should complement 
their existing filings accordingly.249 
 
2.5.3. The debtor may change the use of its collateral  
In addition to the risks stated above, lenders have to take account of the risk that debtors 
may change the use of their collateral, as a result of which the description of the collateral 
in the financing statement becomes inaccurate. Some of these changes in use of the 
collateral will render a financing statement ineffective.250 Generally, this is the case if the 
perfection method used for the initial filing is not a valid filing perfection method for the 
‘differently used’ type of collateral. 

 
This is the case, for example, if an inventory car – which is generally perfected by filing – 
is used as a non-inventory car. To remain perfected, the secured party of record should 
re-perfect its security interest by obtaining a notation on the certificate of title.251 

 

                                            
246 See supra Chapter 5, subsection 2.1.3: as a primary rule, the security agreement entered into by the 
original debtor automatically binds the successor i.e. the new debtor (§ 9-203(d) UCC). Cf. LoPucki 1992, 
p. 8. 
247 § 9-508(b) (1) and (2) UCC. 
248 § 9-508(a) UCC. No special authorization is needed for this type of amendment filing; § 9-509(b) and 
(d) UCC. See also Official Comment 4 to § 9-508 UCC, Picker 2009, pp. 338-357, Harris & Mooney 2006, 
p. 497 and Dalhuisen II 2013, p. 471. 
249 LoPucki 1995 provides useful background information on how reincorporation takes place, see p. 614: 
“For the reincorporation to be effective under corporate law, the surviving entity must file the articles of merger in the corporate 
records of both the source and destination states. A search of the public filings in either will reveal the fact of reincorporation, 
the date of reincorporation, and the name of each non-surviving entity against which there may be valid filings.” Cf. LoPucki 
& Warren 2012, p. 417: “The merger will be a matter of public record, generally in both the original and the destination 
states. Because articles of merger must be filed in the states of incorporation of each of the merging entities, the secured creditor 
can discover a merger by monitoring the record of its debtor’s incorporation in the original state.” 
250 LoPucki & Warren 2012, p. 401: “(…) in some circumstances, a change in the use a debtor makes of collateral can 
deprive the secured creditor of perfection.” Cf. White & Summers 2002 § 31-14 on this topic. 
251 § 9-311(b) UCC; see supra Chapter 5, subsection 3.2.2. 
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If both types of collateral are covered by the same perfection method – for example if 
inventory is used as equipment – Art. 9 UCC strikes the balance in favor of the first-in-
time secured lender of record. This means that the secured lender of record has no duty 
to correct information in a filed financing statement: even if the financing statement 
becomes seriously misleading, it will remain effective.252 Hence, in this case, searchers 
have to take into account the risk that the collateral at stake (which is now used as 
equipment) is actually covered by a financing statement of another lender. As a result of 
these rules, not only does the lender of record need to monitor the debtor’s use of the 
collateral; prospective lenders must also take account of the risk that there might 
(recently) have been a change in use of (part of) the debtor’s collateral, as a result of 
which the collateral is covered by a (still) effective financing statement of another lender. 
 
2.5.4. The debtor may exchange the collateral for other collateral or cash (proceeds) 
Besides name or identity changes, debtors may exchange their collateral for cash or for 
other collateral. Depending on the circumstances, these assets qualify as after-acquired 
property253 or proceeds.254 This subsection will address what a secured party must do to 
be perfected and to stay perfected in these assets, without having to file (a) new financing 
statement(s) after the initial financing statement.255 If secured lenders do not take this 
further action, they risk losing their perfected status, and accordingly their ranking. 
 

2.5.4.1. When collateral is exchanged for other collateral (‘barter trades’) 
Transactions by which goods are directly exchanged for other (types of) goods without 
the use of cash are often referred to as ‘barter trades’. Three types of barter will be 
discussed in this subsection. The first is that in which the proceeds received by the debtor 
fall within the description of the collateral in the financing statement that has already been 
filed, because the description is broad enough to cover both the original collateral and the 
collateral that has replaced the original collateral. In this case, no additional financing 

                                            
252 § 9-507(b) UCC. 
253 A financing statement is effective to cover after-acquired property of the type indicated, regardless of 
whether an after-acquired property clause is adopted in the security agreement. In other words, the after-
acquired secured party’s priority against other Art. 9 UCC secured creditors dates from the time of filing. 
See supra Chapter 5, subsection 2.1.4. Cf. LoPucki & Warren 2012, pp. 524-525 and see supra Chapter 5, 
subsection 3.3.1.3. 
254 Secured lenders have an automatic right to proceeds, even when the security agreement is silent on this. 
The only condition is that the proceeds are ‘identifiable’ (§ 9-315(a)(2) UCC). This follows from § 9-203(f) 
UCC, in conjunction with § 9-102(a)(12) UCC and § 9-315(a)(2) UCC. § 9-203(f) UCC: “The attachment of a 
security interest in collateral gives the secured party the rights to proceeds provided by Section 9-315 (…)”; § 9-102(a)(12) 
UCC: ““Collateral” (…) includes (…) proceeds to which a security interest attaches (…)”, and § 9-315(a)(2) UCC: 
“(…) a security interest attaches to any identifiable proceeds of collateral.” Furthermore, the security interest will 
attach to any ‘supporting obligation’, such as a guarantee (§ 9-203(f) UCC). See also § 9-102(a)(78) UCC. 
See supra Chapter 5, subsection 2.2.2. 
255 The three situations and the illustrative examples described in subsections 2.4.5.1-2.4.5.3 are taken 
from LoPucki & Warren 2012, pp. 402-407. 
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252 § 9-507(b) UCC. 
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statement is necessary: the security interest attaches to the replacement collateral simply 
on the basis of the description (§ 9-203(f) UCC). The searcher will take cognizance of 
what is encumbered. 
 

Example: in the security agreement the collateral is described as ‘Coyote Loader, serial 
number 8203G45’, the financing statement describes the collateral only as ‘loader’ and 
the Coyote Loader, serial number 8203G45 is replaced by a Caterpillar Loader.256 

 
The second type of barter is that in which proceeds received by the debtor are not 
covered by the description in the financing statement, but do qualify as property in which 
a security interest could be perfected by filing in the same office where the secured 
creditor’s financing statement has already been filed. 
 

Example: the initial financing statement covers only inventory but the debtor exchanges 
part of its inventory for a piece of equipment. For the equipment to be covered by the 
financing statement, a filing in the same filing office would be required.257 
 

In this situation, the secured lender’s interest remains perfected without the need to file a 
new financing statement. This rule is referred to as the ‘same office’ rule. Here, a searcher 
cannot rely on the description of collateral in any financing statement unless it knows that 
the debtor acquired the collateral in question in a barter transaction.258 

Thirdly, barter could involve collateral being replaced by non-cash proceeds of a 
type that requires filing in a different office than the office in which the original collateral was 
perfected. 
  

Example: the original financing statement covers equipment but the debtor exchanges 
part of its equipment for automobiles. For the automobiles to be covered by the 
financing statement, a filing in the Department of Motor Vehicles office would be 
required.259 

 
In this situation, the secured party’s interest does not automatically remain continuously260 
perfected: it must refile a financing statement in the correct filing office in order to be 
perfected in these proceeds, and it must do so within 20 days from the time the debtor 

                                            
256 These assets qualify as identifiable proceeds on the basis of § 9-203(f) UCC. LoPucki & Warren discuss 
this example by reference to ‘type 0 barter’; see LoPucki & Warren 2012, p. 402. 
257 LoPucki & Warren discuss this example by reference to ‘type 1 barter’; see LoPucki & Warren 2012, 
pp. 402-403. Cf. White & Summers 2002, § 31-17(b); illustrative case law can be found in footnote 8. 
258 § 9-315(d)(1)(B) UCC. LoPucki & Warren discuss this example by reference to ‘type 1 barter’; see 
LoPucki & Warren 2012, p. 403. See also Official Comment 5 to § 9-315 UCC. 
259 LoPucki & Warren discuss this example by reference to ‘type 2 barter’; see LoPucki & Warren 2012, p. 
403. 
260 This means that the perfection relates back to the time when the creditor first became perfected. 
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receives the proceeds.261 Hence, here, the burden of monitoring the debtor is on the 
secured lender of record, rather than on the searcher.262 
 

2.5.4.2. When collateral is exchanged for cash and the cash is used to buy new collateral 
When the debtor exchanges (e.g. sells) collateral for cash and uses the cash to buy new 
collateral, the creditor’s security interest will cover the newly bought property as ‘proceeds 
of proceeds’.263 As to the question of what should be done to maintain perfection over 
these proceeds, the same three situations as described above can be distinguished.  

If the new collateral falls within the description of the collateral on the financing 
statement that has already been filed – the first situation – the security interest covers 
both the original collateral and the replacement collateral because the description is broad 
enough. 
 

Example: if the debtor sold the Coyote Loader for cash and bought a new Caterpillar 
Loader for that cash. The security interest automatically attaches to the Caterpillar 
Loader as ‘proceeds’ of the Coyote Loader; see § 9-315(d)(3) UCC. Refiling is not 
necessary to maintain perfection.264 

 
If, however, the debtor sells part of its inventory and uses the cash to buy equipment – 
we now come to the second of the three situations described above – Art. 9 UCC 
requires the secured party to file a financing statement to cover the equipment in order to 
stay continuously perfected.265 This has to be done within 20 days of the debtor’s receipt 
of the equipment. If the secured party files the financing statement later, perfection takes 
place from that moment.266 
 The same applies for the third situation, in which the debtor uses the cash from 
the sale to acquire collateral that requires filing in a different filing office. 
  

Take again the example where the debtor sold its Coyote Loader, but now suppose that 
the debtor uses the cash to buy an automobile. To be continuously perfected, the 
secured creditor has to perfect the automobile on the certificate of title within 20 days 
of the debtor’s receipt of the automobile; see § 9-315(d)(3) UCC.267 

                                            
261 § 9-315(d)(3) UCC. The secured party does not need any additional authorization for this refiling; § 9-
509(b)(2) UCC. Cf. LoPucki & Warren 2012, p. 410. 
262 According to Picker, the purpose of this rule seems to be to reduce the secured party’s burden of 
monitoring the debtor to once every twenty days. Picker 2009, pp. 264-265.  
263 § 9-102(a)(12) UCC and (64) UCC, LoPucki & Warren 2012, p. 406 and supra Chapter 5, subsection 
2.2.2. 
264 LoPucki & Warren discuss this example by reference to ‘type 0 change’; see LoPucki & Warren 2012, 
p. 406. 
265 § 9-315(d)(3) UCC. 
266 LoPucki & Warren discuss this example by reference to ‘type 1 change’; see LoPucki & Warren 2012, 
p. 406. See also Official Comment 5 to § 9-315 UCC. 
267 LoPucki & Warren discuss this example by reference to ‘type 2 change’; see LoPucki & Warren 2012, 
pp. 406-407. 
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statement is necessary: the security interest attaches to the replacement collateral simply 
on the basis of the description (§ 9-203(f) UCC). The searcher will take cognizance of 
what is encumbered. 
 

Example: in the security agreement the collateral is described as ‘Coyote Loader, serial 
number 8203G45’, the financing statement describes the collateral only as ‘loader’ and 
the Coyote Loader, serial number 8203G45 is replaced by a Caterpillar Loader.256 

 
The second type of barter is that in which proceeds received by the debtor are not 
covered by the description in the financing statement, but do qualify as property in which 
a security interest could be perfected by filing in the same office where the secured 
creditor’s financing statement has already been filed. 
 

Example: the initial financing statement covers only inventory but the debtor exchanges 
part of its inventory for a piece of equipment. For the equipment to be covered by the 
financing statement, a filing in the same filing office would be required.257 
 

In this situation, the secured lender’s interest remains perfected without the need to file a 
new financing statement. This rule is referred to as the ‘same office’ rule. Here, a searcher 
cannot rely on the description of collateral in any financing statement unless it knows that 
the debtor acquired the collateral in question in a barter transaction.258 

Thirdly, barter could involve collateral being replaced by non-cash proceeds of a 
type that requires filing in a different office than the office in which the original collateral was 
perfected. 
  

Example: the original financing statement covers equipment but the debtor exchanges 
part of its equipment for automobiles. For the automobiles to be covered by the 
financing statement, a filing in the Department of Motor Vehicles office would be 
required.259 

 
In this situation, the secured party’s interest does not automatically remain continuously260 
perfected: it must refile a financing statement in the correct filing office in order to be 
perfected in these proceeds, and it must do so within 20 days from the time the debtor 

                                            
256 These assets qualify as identifiable proceeds on the basis of § 9-203(f) UCC. LoPucki & Warren discuss 
this example by reference to ‘type 0 barter’; see LoPucki & Warren 2012, p. 402. 
257 LoPucki & Warren discuss this example by reference to ‘type 1 barter’; see LoPucki & Warren 2012, 
pp. 402-403. Cf. White & Summers 2002, § 31-17(b); illustrative case law can be found in footnote 8. 
258 § 9-315(d)(1)(B) UCC. LoPucki & Warren discuss this example by reference to ‘type 1 barter’; see 
LoPucki & Warren 2012, p. 403. See also Official Comment 5 to § 9-315 UCC. 
259 LoPucki & Warren discuss this example by reference to ‘type 2 barter’; see LoPucki & Warren 2012, p. 
403. 
260 This means that the perfection relates back to the time when the creditor first became perfected. 
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receives the proceeds.261 Hence, here, the burden of monitoring the debtor is on the 
secured lender of record, rather than on the searcher.262 
 

2.5.4.2. When collateral is exchanged for cash and the cash is used to buy new collateral 
When the debtor exchanges (e.g. sells) collateral for cash and uses the cash to buy new 
collateral, the creditor’s security interest will cover the newly bought property as ‘proceeds 
of proceeds’.263 As to the question of what should be done to maintain perfection over 
these proceeds, the same three situations as described above can be distinguished.  

If the new collateral falls within the description of the collateral on the financing 
statement that has already been filed – the first situation – the security interest covers 
both the original collateral and the replacement collateral because the description is broad 
enough. 
 

Example: if the debtor sold the Coyote Loader for cash and bought a new Caterpillar 
Loader for that cash. The security interest automatically attaches to the Caterpillar 
Loader as ‘proceeds’ of the Coyote Loader; see § 9-315(d)(3) UCC. Refiling is not 
necessary to maintain perfection.264 

 
If, however, the debtor sells part of its inventory and uses the cash to buy equipment – 
we now come to the second of the three situations described above – Art. 9 UCC 
requires the secured party to file a financing statement to cover the equipment in order to 
stay continuously perfected.265 This has to be done within 20 days of the debtor’s receipt 
of the equipment. If the secured party files the financing statement later, perfection takes 
place from that moment.266 
 The same applies for the third situation, in which the debtor uses the cash from 
the sale to acquire collateral that requires filing in a different filing office. 
  

Take again the example where the debtor sold its Coyote Loader, but now suppose that 
the debtor uses the cash to buy an automobile. To be continuously perfected, the 
secured creditor has to perfect the automobile on the certificate of title within 20 days 
of the debtor’s receipt of the automobile; see § 9-315(d)(3) UCC.267 

                                            
261 § 9-315(d)(3) UCC. The secured party does not need any additional authorization for this refiling; § 9-
509(b)(2) UCC. Cf. LoPucki & Warren 2012, p. 410. 
262 According to Picker, the purpose of this rule seems to be to reduce the secured party’s burden of 
monitoring the debtor to once every twenty days. Picker 2009, pp. 264-265.  
263 § 9-102(a)(12) UCC and (64) UCC, LoPucki & Warren 2012, p. 406 and supra Chapter 5, subsection 
2.2.2. 
264 LoPucki & Warren discuss this example by reference to ‘type 0 change’; see LoPucki & Warren 2012, 
p. 406. 
265 § 9-315(d)(3) UCC. 
266 LoPucki & Warren discuss this example by reference to ‘type 1 change’; see LoPucki & Warren 2012, 
p. 406. See also Official Comment 5 to § 9-315 UCC. 
267 LoPucki & Warren discuss this example by reference to ‘type 2 change’; see LoPucki & Warren 2012, 
pp. 406-407. 
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2.5.4.3. When collateral is exchanged for cash proceeds268 and the debtor keeps the cash 
Another possibility is that the debtor simply keeps the cash proceeds and, instead of 
investing it in other property, deposits the cash in a bank account. In that case, Art. 9 
UCC dictates that the secured party will be continuously and perpetually – i.e. for as long 
as the money is stored in the account – perfected in identifiable269 cash proceeds.270  
 

2.5.4.4. Concluding remarks 
Secured lenders have a considerable degree of protection when it comes to extending 
security interests to proceeds. They nonetheless have to devote resources to making sure 
that those security interests are also (continuously) perfected in those proceeds. They 
should mainly be concerned about transactions in which the debtor exchanges the 
collateral (whether or not directly) for a different type of collateral, especially when that 
collateral requires filing in a different filing office. As a result, close and continuous 
monitoring to discover the exchange (and to refile in time) is essential. The form and 
substance of such monitoring may differ from lender to lender and may depend on, 
among other things, the nature of the collateral, the level of trust in the debtor etc. Some 
lenders do not monitor at all; others physically visit the debtor’s premises often, on an 
irregular and unpredictable schedule.271 These rules have implications for searchers as 
well: the ‘same office’ rule, for example, results in a financing statement covering property 
that is not described, which means that the searcher cannot rely on the description of 
collateral in any financing statement.  

 
2.5.5. The debtor may relocate its business – or transfer the collateral – to another state 
Another potential risk for secured lenders is that the debtor moves its business to another 
state. As a result, they may lose their perfected status.  
 

A debtor that is a non-registered organization may relocate by (physically) moving its 
place of business or its chief executive office. A debtor that is a registered organization 
cannot simply ‘move’ its location; it can only reincorporate in another state.272 Security 
agreements usually do not allow reincorporation by changing the state in which a 
registered organization is organized without informing the lender beforehand.273 

 

                                            
268 § 9-102(a)(9) UCC: ““Cash proceeds” means proceeds that are money, checks, deposit accounts, or the like.” 
269 When proceeds are ‘identifiable’ was discussed in Chapter 5; subsection 2.2.2, especially footnote 166. 
270 § 9-315(d)(2) UCC. See LoPucki & Warren 2012, p. 407, Official Comment 7 to § 9-315 UCC and 
White & Summers 2002, § 31-17. 
271 Loan documents will for that purpose provide that the secured lender has the right to visit the debtor’s 
premises, to inspect the collateral for the purpose of protecting the lender’s security interest. 
272 § 9-307(b)(2) and (3) UCC. 
273 See supra footnote 241 and e.g. LoPucki & Warren 2012, pp. 414-415, White & Summers 2002, § 31-16 
and Sigman 1999a, p. 66. 
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When a non-registered organization moves to another state, the secured lender has four 
months to re-perfect a security interest that attached prior to the debtor’s relocation.274 If 
the debtor is a registered organization, the secured party has one year to refile in the 
destination state.275 If these grace periods lapse without a re-perfection taking place, the 
security interests become ‘retroactively unperfected’ – i.e. they become unperfected and 
are deemed never to have been perfected – as against a purchaser of the collateral for 
value.276 

 
Example: a debtor is incorporated in Pennsylvania and Secured Lender 1 perfects a 
security interest in the debtor’s equipment by filing in Pennsylvania. Subsequently, 
Secured Lender 2 perfects its security interest in the same equipment by filing a financing 
statement in Pennsylvania. Next, the debtor reincorporates in Delaware by merging with 
a company in Delaware. Under § 9-322(a)(1) UCC, Secured Lender 2 is subordinate to 
Secured Lender 1. Within a year after the merger (§ 9-316(a)(3) UCC), Secured Lender 2 
reperfects by filing in Delaware, but Secured Lender 1 fails to do so. According to § 9-
316(b) UCC, Secured Lender 1’s security interest is ‘deemed never to have been 
perfected’ against Secured Lender 2: the purchaser for value. Consequently, Secured 
Lender 2’s security interest has priority (§ 9-322(a)(2) UCC).277 

 
With the adoption of the 2010 amendments, this rule of continued perfection was 
extended to security interests that attach to property acquired by the debtor within four 
months after its relocation. To remain continuously perfected after these four months, 
the lender will have to refile before expiration of the four-month period.278 
 

Before this amendment, the four-month period for perfection only applied to property 
owned by the debtor at the time of the relocation. Hence, after-acquired property was 
only perfected when the secured party took specific action by filing a financing 
statement in the new state.279 

 
A similar rule applies with respect to security interests that attach within four months 
after the debtor’s merger into another company. A lender will remain perfected in 
collateral that its debtor acquired before, and within four months after, the merger from 
which a ‘new debtor’ emerged as the surviving entity. Here too, in order to continue to be 

                                            
274 § 9-316(a)(2) UCC. See also Official Comment 2 to § 9-316 UCC; see especially examples 1-4. Cf. 
Sigman 1999a, pp. 65-66. 
275 § 9-316(a)(3) UCC. 
276 § 9-316(b) UCC. The drafters assumed that these grace periods are long enough to discover such a 
change of location. See Official Comment 2 to § 9-316 UCC; see especially examples 1 and 2. No further 
explanation is given why these grace periods differ depending on whether a non-registered or registered 
debtor is at stake. 
277 Example taken from Official Comment 2 to § 9-316 UCC; see especially examples 4 and 6. The same 
applies when Secured Lender 2 is a buyer. See Official Comment 2 to § 9-316 UCC, example 5. Compare 
§ 9-515 UCC, as discussed in Chapter 5, subsection 2.5.1, which takes the same approach with respect to 
lapse of the financing statement. Cf. White & Summers 2002, § 31-16. 
278 § 9-316(h) UCC. 
279 See e.g. Official Comment 7 to § 9-316 UCC, example 9, Frisch 2011, pp. 1021-1022 and Harris, 
Kilborn & Livingston 2012, p. 486. 
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2.5.4.3. When collateral is exchanged for cash proceeds268 and the debtor keeps the cash 
Another possibility is that the debtor simply keeps the cash proceeds and, instead of 
investing it in other property, deposits the cash in a bank account. In that case, Art. 9 
UCC dictates that the secured party will be continuously and perpetually – i.e. for as long 
as the money is stored in the account – perfected in identifiable269 cash proceeds.270  
 

2.5.4.4. Concluding remarks 
Secured lenders have a considerable degree of protection when it comes to extending 
security interests to proceeds. They nonetheless have to devote resources to making sure 
that those security interests are also (continuously) perfected in those proceeds. They 
should mainly be concerned about transactions in which the debtor exchanges the 
collateral (whether or not directly) for a different type of collateral, especially when that 
collateral requires filing in a different filing office. As a result, close and continuous 
monitoring to discover the exchange (and to refile in time) is essential. The form and 
substance of such monitoring may differ from lender to lender and may depend on, 
among other things, the nature of the collateral, the level of trust in the debtor etc. Some 
lenders do not monitor at all; others physically visit the debtor’s premises often, on an 
irregular and unpredictable schedule.271 These rules have implications for searchers as 
well: the ‘same office’ rule, for example, results in a financing statement covering property 
that is not described, which means that the searcher cannot rely on the description of 
collateral in any financing statement.  

 
2.5.5. The debtor may relocate its business – or transfer the collateral – to another state 
Another potential risk for secured lenders is that the debtor moves its business to another 
state. As a result, they may lose their perfected status.  
 

A debtor that is a non-registered organization may relocate by (physically) moving its 
place of business or its chief executive office. A debtor that is a registered organization 
cannot simply ‘move’ its location; it can only reincorporate in another state.272 Security 
agreements usually do not allow reincorporation by changing the state in which a 
registered organization is organized without informing the lender beforehand.273 

 

                                            
268 § 9-102(a)(9) UCC: ““Cash proceeds” means proceeds that are money, checks, deposit accounts, or the like.” 
269 When proceeds are ‘identifiable’ was discussed in Chapter 5; subsection 2.2.2, especially footnote 166. 
270 § 9-315(d)(2) UCC. See LoPucki & Warren 2012, p. 407, Official Comment 7 to § 9-315 UCC and 
White & Summers 2002, § 31-17. 
271 Loan documents will for that purpose provide that the secured lender has the right to visit the debtor’s 
premises, to inspect the collateral for the purpose of protecting the lender’s security interest. 
272 § 9-307(b)(2) and (3) UCC. 
273 See supra footnote 241 and e.g. LoPucki & Warren 2012, pp. 414-415, White & Summers 2002, § 31-16 
and Sigman 1999a, p. 66. 
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When a non-registered organization moves to another state, the secured lender has four 
months to re-perfect a security interest that attached prior to the debtor’s relocation.274 If 
the debtor is a registered organization, the secured party has one year to refile in the 
destination state.275 If these grace periods lapse without a re-perfection taking place, the 
security interests become ‘retroactively unperfected’ – i.e. they become unperfected and 
are deemed never to have been perfected – as against a purchaser of the collateral for 
value.276 

 
Example: a debtor is incorporated in Pennsylvania and Secured Lender 1 perfects a 
security interest in the debtor’s equipment by filing in Pennsylvania. Subsequently, 
Secured Lender 2 perfects its security interest in the same equipment by filing a financing 
statement in Pennsylvania. Next, the debtor reincorporates in Delaware by merging with 
a company in Delaware. Under § 9-322(a)(1) UCC, Secured Lender 2 is subordinate to 
Secured Lender 1. Within a year after the merger (§ 9-316(a)(3) UCC), Secured Lender 2 
reperfects by filing in Delaware, but Secured Lender 1 fails to do so. According to § 9-
316(b) UCC, Secured Lender 1’s security interest is ‘deemed never to have been 
perfected’ against Secured Lender 2: the purchaser for value. Consequently, Secured 
Lender 2’s security interest has priority (§ 9-322(a)(2) UCC).277 

 
With the adoption of the 2010 amendments, this rule of continued perfection was 
extended to security interests that attach to property acquired by the debtor within four 
months after its relocation. To remain continuously perfected after these four months, 
the lender will have to refile before expiration of the four-month period.278 
 

Before this amendment, the four-month period for perfection only applied to property 
owned by the debtor at the time of the relocation. Hence, after-acquired property was 
only perfected when the secured party took specific action by filing a financing 
statement in the new state.279 

 
A similar rule applies with respect to security interests that attach within four months 
after the debtor’s merger into another company. A lender will remain perfected in 
collateral that its debtor acquired before, and within four months after, the merger from 
which a ‘new debtor’ emerged as the surviving entity. Here too, in order to continue to be 

                                            
274 § 9-316(a)(2) UCC. See also Official Comment 2 to § 9-316 UCC; see especially examples 1-4. Cf. 
Sigman 1999a, pp. 65-66. 
275 § 9-316(a)(3) UCC. 
276 § 9-316(b) UCC. The drafters assumed that these grace periods are long enough to discover such a 
change of location. See Official Comment 2 to § 9-316 UCC; see especially examples 1 and 2. No further 
explanation is given why these grace periods differ depending on whether a non-registered or registered 
debtor is at stake. 
277 Example taken from Official Comment 2 to § 9-316 UCC; see especially examples 4 and 6. The same 
applies when Secured Lender 2 is a buyer. See Official Comment 2 to § 9-316 UCC, example 5. Compare 
§ 9-515 UCC, as discussed in Chapter 5, subsection 2.5.1, which takes the same approach with respect to 
lapse of the financing statement. Cf. White & Summers 2002, § 31-16. 
278 § 9-316(h) UCC. 
279 See e.g. Official Comment 7 to § 9-316 UCC, example 9, Frisch 2011, pp. 1021-1022 and Harris, 
Kilborn & Livingston 2012, p. 486. 
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perfected with regard to this collateral after these four months, the lender will have to 
refile in the destination state before expiration of the four-month period.280 In both cases, 
if the lender does not refile, the security interest will become unperfected at the end of 
the four-month period and will be deemed never to have been perfected as against a 
purchaser for value.281 

If the debtor transfers (part of) its collateral to a debtor located in another state, the 
financing statement first filed against the first debtor will not be found. After all, the 
searcher is dealing with the (prospective) debtor located in a different state than where the 
financing statement was filed.282 Under Art 9 UCC, the earlier filer has a grace period of 
one year to re-perfect its security interest in the other state.283 If it does so, it remains 
continuously perfected, also vis-à-vis a competitor that filed against (this part of) the 
debtor’s collateral in the destination state.284 
 
2.5.6. Final remarks 
To conclude, first-in-time secured lenders are forced to implement policies to monitor e.g. 
changes in the debtor’s location, name or identity and the collateral, in order to protect 
themselves against loss. Filings should be made in the new state (and sometimes under 
the new entity) as soon as such changes take place. Second-in-time (i.e. searching) lenders, 
in turn, need to ascertain whether the debtor has recently e.g. changed its location, identity 
or name, or whether it has recently bought collateral from a debtor located in another 
state. Should this be the case, they must search for filings in another state, under a 
different name and so on. Besides uncertainty, this generates costs for the parties using 
and relying on the filing system. 
 
3. The Art. 9 UCC approach to fraudulent antedating 
The previous section discussed the extent to which Art. 9 UCC adequately addresses the 
risk of ‘proprietary conflicts’, i.e. a conflicts where parties fight for the same (proprietary 
position in the) asset. It reported on both the ‘effectiveness’ of the Art. 9 UCC approach 
and on ‘cost-efficiency’ aspects for the parties using and relying on the Art. 9 UCC filing 
system. 

This section will now discuss whether Art. 9 UCC mitigates the second main risk 
faced by the investigated parties operating in a non-public filing system: the risk that the 

                                            
280 § 9-316(i) UCC. See Official Comment 7 to § 9-316 UCC, example 10, Frisch 2011, pp. 1023-1024 and 
Harris, Kilborn & Livingston 2012, pp. 486-487. This rule was also adopted with the 2010 amendments. 
281 §§ 9-316(h)(2) UCC and 9-316(i)(2) UCC. 
282 § 9-507(a) UCC. 
283 9-316(a)(3) UCC. 
284 LoPucki & Warren 2012, pp. 416-417. 
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creation and effectiveness of a security interest can be fraudulently antedated to the 
detriment of the debtor’s secured and unsecured creditors.285 
 

3.1. Basics and positive aspects of the Art. 9 UCC solution 
Under Art. 9 UCC, the antedating of security is primarily prevented by the fact that 
security rights do not have third party effect until a notice of their possible existence has 
been filed in the public filing system. The moment from which a security right can be 
invoked against prospective third parties is thus objectively verifiable.286 In addition to 
being objectively verifiable, this moment cannot be manipulated in any way, given that 
entries in the filing system cannot be altered. Generally, it is only permissible to add or 
delete collateral covered by, or otherwise amend the information provided in, a financing 
statement by submitting an additional filing: an ‘amendment’.287 Such filing will not cause 
any change whatsoever to the date in the (former) filing to which the amendment relates 
– not even retroactively.288 Although legal literature on the subject does not give much 
attention to this aspect of the Art. 9 UCC filing system,289 it is described to some extent, 
mostly in the context of competing secured lenders in reference to the filing system’s 
possibility of producing ‘a fixed moment in time’: 
  

“In order to have a right that is enforceable against third parties and to determine the ranking 
with competing entitlements, it is sufficient that there is a fixed point in time that allows, without 
discussion, to establish the creation of a security right.”290  

 

                                            
285 See supra Chapter 4; section 6. 
286 The ‘A Guide to Movables Registries’ (Manila: ADB, 2002), p. 7 also describes this as the second 
important function of registering security rights: “[Registration in a movables registry] (…) provides a 
coherent framework for ordering priorities among competing claimants to the same item of charged collateral by adopting an 
objective public act—registration—to establish the effective priority date of a charge.” 
287 §§ 9-512(a) and 9-509(a) UCC. 
288 Unless otherwise provided in § 9-515 UCC. See §§ 9-512(b) UCC and 9-515 UCC. 
289 According to LoPucki this function of the filing system is (no more than) a ‘by-product’. He argues 
that “(t)he filing system certainly serves these goals as well, but they are considerably less important and are subsumed in the 
goal I [i.e. LoPucki] attribute to the system (…)”, which is the function of communicating the existence of prior 
security interests to those who will take subject to them. See LoPucki 1995, p. 582, especially footnote 19. 
Cf. Plank 2013, p. 448. 
290 Dirix 2004, p. 85; see also on p. 93. Cf. ‘Model Law on Secured Transactions’ (London: EBRD, 2004), 
p. 13: “Once a system of publicity is in place, it provides a convenient and simple means to determine the chronological 
ranking order of charges and also of other rights that are included on the charges register. The time of registration (actual 
entry in the register) will usually be used as the determining factor for deciding the chronological order of ranking.” Cf. ‘The 
UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010), p. 149, mentioning 
this as one of the three goals of a public filing system: “(…) registration contributes to the efficient and fair ordering 
of priority by establishing an objectively verifiable temporal reference for applying priority rules based on the time of 
registration.” Compare Harris & Mooney, who argue that Art. 9 UCC’s priority rules based on the time of 
filing reduce evidentiary costs and disputes on priority, since the public office filing system 
“memorializes” the time of filing and constitutes a visible and (generally) reliable “scoreboard”. Harris & 
Mooney 2011, p. 159. See also Sigman 2004, p. 59 about notice filing: “(…) establishes an objective marker, a 
date certainly not subject to private manipulation, which can be, and in most cases is, used as a priority determinant.” 
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if the lender does not refile, the security interest will become unperfected at the end of 
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continuously perfected, also vis-à-vis a competitor that filed against (this part of) the 
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2.5.6. Final remarks 
To conclude, first-in-time secured lenders are forced to implement policies to monitor e.g. 
changes in the debtor’s location, name or identity and the collateral, in order to protect 
themselves against loss. Filings should be made in the new state (and sometimes under 
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or name, or whether it has recently bought collateral from a debtor located in another 
state. Should this be the case, they must search for filings in another state, under a 
different name and so on. Besides uncertainty, this generates costs for the parties using 
and relying on the filing system. 
 
3. The Art. 9 UCC approach to fraudulent antedating 
The previous section discussed the extent to which Art. 9 UCC adequately addresses the 
risk of ‘proprietary conflicts’, i.e. a conflicts where parties fight for the same (proprietary 
position in the) asset. It reported on both the ‘effectiveness’ of the Art. 9 UCC approach 
and on ‘cost-efficiency’ aspects for the parties using and relying on the Art. 9 UCC filing 
system. 

This section will now discuss whether Art. 9 UCC mitigates the second main risk 
faced by the investigated parties operating in a non-public filing system: the risk that the 

                                            
280 § 9-316(i) UCC. See Official Comment 7 to § 9-316 UCC, example 10, Frisch 2011, pp. 1023-1024 and 
Harris, Kilborn & Livingston 2012, pp. 486-487. This rule was also adopted with the 2010 amendments. 
281 §§ 9-316(h)(2) UCC and 9-316(i)(2) UCC. 
282 § 9-507(a) UCC. 
283 9-316(a)(3) UCC. 
284 LoPucki & Warren 2012, pp. 416-417. 
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creation and effectiveness of a security interest can be fraudulently antedated to the 
detriment of the debtor’s secured and unsecured creditors.285 
 

3.1. Basics and positive aspects of the Art. 9 UCC solution 
Under Art. 9 UCC, the antedating of security is primarily prevented by the fact that 
security rights do not have third party effect until a notice of their possible existence has 
been filed in the public filing system. The moment from which a security right can be 
invoked against prospective third parties is thus objectively verifiable.286 In addition to 
being objectively verifiable, this moment cannot be manipulated in any way, given that 
entries in the filing system cannot be altered. Generally, it is only permissible to add or 
delete collateral covered by, or otherwise amend the information provided in, a financing 
statement by submitting an additional filing: an ‘amendment’.287 Such filing will not cause 
any change whatsoever to the date in the (former) filing to which the amendment relates 
– not even retroactively.288 Although legal literature on the subject does not give much 
attention to this aspect of the Art. 9 UCC filing system,289 it is described to some extent, 
mostly in the context of competing secured lenders in reference to the filing system’s 
possibility of producing ‘a fixed moment in time’: 
  

“In order to have a right that is enforceable against third parties and to determine the ranking 
with competing entitlements, it is sufficient that there is a fixed point in time that allows, without 
discussion, to establish the creation of a security right.”290  

 

                                            
285 See supra Chapter 4; section 6. 
286 The ‘A Guide to Movables Registries’ (Manila: ADB, 2002), p. 7 also describes this as the second 
important function of registering security rights: “[Registration in a movables registry] (…) provides a 
coherent framework for ordering priorities among competing claimants to the same item of charged collateral by adopting an 
objective public act—registration—to establish the effective priority date of a charge.” 
287 §§ 9-512(a) and 9-509(a) UCC. 
288 Unless otherwise provided in § 9-515 UCC. See §§ 9-512(b) UCC and 9-515 UCC. 
289 According to LoPucki this function of the filing system is (no more than) a ‘by-product’. He argues 
that “(t)he filing system certainly serves these goals as well, but they are considerably less important and are subsumed in the 
goal I [i.e. LoPucki] attribute to the system (…)”, which is the function of communicating the existence of prior 
security interests to those who will take subject to them. See LoPucki 1995, p. 582, especially footnote 19. 
Cf. Plank 2013, p. 448. 
290 Dirix 2004, p. 85; see also on p. 93. Cf. ‘Model Law on Secured Transactions’ (London: EBRD, 2004), 
p. 13: “Once a system of publicity is in place, it provides a convenient and simple means to determine the chronological 
ranking order of charges and also of other rights that are included on the charges register. The time of registration (actual 
entry in the register) will usually be used as the determining factor for deciding the chronological order of ranking.” Cf. ‘The 
UNCITRAL Legislative Guide on Secured Transactions’ (Vienna: UNCITRAL, 2010), p. 149, mentioning 
this as one of the three goals of a public filing system: “(…) registration contributes to the efficient and fair ordering 
of priority by establishing an objectively verifiable temporal reference for applying priority rules based on the time of 
registration.” Compare Harris & Mooney, who argue that Art. 9 UCC’s priority rules based on the time of 
filing reduce evidentiary costs and disputes on priority, since the public office filing system 
“memorializes” the time of filing and constitutes a visible and (generally) reliable “scoreboard”. Harris & 
Mooney 2011, p. 159. See also Sigman 2004, p. 59 about notice filing: “(…) establishes an objective marker, a 
date certainly not subject to private manipulation, which can be, and in most cases is, used as a priority determinant.” 
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As I said earlier, I do not so much consider the possibility of creating such a fixed 
moment in time as a way to easily determine priorities, but rather as a way to prevent 
fraudulent attempts by creditors seeking to obtain security by means of bogus proprietary 
transactions or manipulation of the precise moment in time at which proprietary 
transactions are said to have taken place, resulting in a decrease of the pool of available 
assets. In the case of such fraud, unsecured creditors are harmed because the debtor’s 
estate is manipulated and their recovery unduly diluted. Secured creditors may likewise be 
harmed since the integrity of their security may be unjustly compromised and they may 
lose their priority rank.291 

There is yet a separate feature of Art. 9 UCC that contributes to the prevention of 
antedating, or that at least seems to be doing so. This is the rule of § 9-322(a)(1) UCC, 
granting priority on the basis of the ‘Filing Priority Principle’.292 This rule permits a 
creditor to file a create a financing statement with regard to the assets concerned, even 
though the security interest to which such filing relates has not yet been created.293  
  

Example: If Lender A files a financing statement on January 1 but neither grants a loan 
nor signs a security agreement, the security interest is deemed unperfected simply 
because it has not attached yet (see § 9-308(a) UCC). If Lender B subsequently files a 
financing statement on January 7 against the same collateral, and grants a loan at the 
same time, it will be perfected. However, if Lender A then grants the debtor a loan on 
January 15 and has the corresponding security agreement signed on that date, it will take 
priority over Lender B, even though the latter’s loan was made earlier and was perfected 
at the time the loan was made. Hence, Lender A has priority because it ‘filed or perfected’ 
(i.e. it filed on January 1) before Lender B did (i.e. Lender B filed and perfected on 
January 7). It makes no difference whether Lender A knew of Lender B’s security 
interest when Lender A advanced its loan.294 

 
The example shows that Art. 9 UCC affords prospective secured lenders the possibility to 
lay claim on (part of) the debtor’s assets and ‘fix’ their priority even though the security 
concerned has not yet come into existence. As long as a lender has filed its notice prior to 
others (and provided that the description of the collateral in the notice is formulated 
broadly enough), this lender will trump subsequent secured lenders with respect to 

                                            
291 See supra Chapter 4; subsection 3.2. 
292 Phrase taken from Plank 2013, p. 439 et seq. 
293 See Plank 2013, p. 443: “The Filing Priority Principle favors a subsequent transferee that provides notice of a 
potential interest in a property item by filing such notice pursuant to an established filing or recordation regime over an earlier 
transferee that acquired its interest after the filing but before the subsequent transferee completes the steps necessary to acquire 
its interest. (…). (…) the most prominent and innovative application of the Filing Priority Principle is the relatively new 
(…) “first-to-file-or-perfect rule” for competing perfected security interests of UCC section 9-322(a)(1) (…).” See 
furthermore on p. 444: “To facilitate the operation of the notice filing system adopted by Article 9, the first-to-file-or-
perfect rule permits a person that has not yet obtained an interest in a property item to create a conditional superior interest in 
that property item by filing a financing statement that provides relatively accessible notice to subsequent persons of that 
person’s potential property interest.” 
294 This example was inspired by the several examples provided by Official Comment 4 to § 9-322 UCC 
and by Plank 2013, p. 456 and LoPucki & Warren 2012, pp. 520-521. It was also used in subsection 4.3.1 
of Chapter 5. 
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security interests in the same collateral that have been created and have come into 
existence after the first filing but before the creation of the first lender’s security, even if it 
knows of the intervening lenders.295 This ‘Filing Priority Principle’ takes away much of 
any incentive to manipulate the date of the security agreement, since it is not the date of 
such agreement and hence attachment that determines the order of priority, but the date 
of filing. Also, under Art. 9 UCC there is nothing wrong with attachment only at a later 
point in time. 
 

For a Dutch lawyer this is a curious concept, since in Dutch law ‘perfection’ is not a 
separate step in the process of creating security and ‘attachment’ has no legal 
significance. Instead, the order of priority is determined by the order of creation of the 
security concerned and where by statute registration with the tax authorities is required, 
such registration is an integral part of the process of creating the security and not merely 
a matter of perfection; without registration, the security does not only fail to ‘attach’: it 
does not exist at all.296 

 
As a result, ‘antedating’ is no relevant concept when seen only in the (narrow) context of 
achieving priority between successive secured lenders, which is determined solely by the 
order of filing. However, under Art. 9 UCC, antedating may still be relevant, especially in 
circumstances where a lender may hold an earlier filing and may have put the debtor in 
funds in anticipation of execution of the security agreement, but is confronted with an 
intervening levy on the collateral concerned, or even a bankruptcy of the debtor, prior to 
having achieved attachment of the security. I will discuss this separately in subsection 3.2. 

Only if the filer agrees to expand the secured collateral package over and beyond what 
was filed in the financing statement, will it be unable to claim these assets vis-à-vis third 
parties until an amendment containing this broader description is filed. In that case, if an 
intervening lender has filed a financing statement covering that collateral in the meantime, 
the first-in-time lender will therefore be subordinate to the intervening lender. 
 

It should be noted that there is one exception to the rule that a lender cannot claim 
more vis-à-vis intervening secured lenders than it has filed in the financing statement. 
First-in-time lenders may have the benefit of more collateral than they have described in 
their filings. For example, when a lender takes a security interest and perfects it by filing, 
that security interest will also be perfected with regard to future advances that the debtor 
draws on the underlying line of credit. Future advances will be covered by the initial 
financing statement filed by the initial secured creditor, without the need for any new 
filing. Equally – as was discussed in detail in Chapter 5, section 4 – the initial secured 
creditor will have priority over (loans by) intervening secured creditors with regard to 
these future advances as of the filing of the financing statement.297 The same applies in 

                                            
295 Cf. LoPucki & Warren 2012, pp. 523-524: “A single financing statement is adequate to perfect any number of 
security interests, to the limits of the description of collateral in the financing statement.” 
296 See supra Chapter 2, subsection 2.4.1. 
297 Picker 2009, pp. 323-335 and LoPucki & Warren 2012, pp. 522-523. Should you wonder how this can 
be justified from the viewpoint of ‘publicity’ or ‘the purpose of the filing system of giving notice’, LoPucki 
& Warren offer the following arguments: “An important function of an Article 9 financing statement is to put 
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295 Cf. LoPucki & Warren 2012, pp. 523-524: “A single financing statement is adequate to perfect any number of 
security interests, to the limits of the description of collateral in the financing statement.” 
296 See supra Chapter 2, subsection 2.4.1. 
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respect of after-acquired property: a financing statement is effective to cover after-
acquired property of the type indicated, regardless of whether an after-acquired property 
clause is adopted in the security agreement. The secured party’s priority relates back to 
the moment when a filing with respect to the original collateral was made. This rule was 
adopted for reasons of cost-efficiency, especially in the context of asset-based finance of 
inventories: there is no need to refile for every new transaction.298 

 
This first-to-file mechanism even applies to financing statements that have not (yet) been 
authorized by the debtor at the time of filing. In principle, financing statements are 
effective only when the debtor has authorized their filing. Consequently, if the debtor 
authorizes the filing of a financing statement covering inventory and the lender files a 
financing statement covering other, or more, collateral, the financing statement is 
effective (and thus perfected) only with regard to inventory.299 However, if the debtor 
authorizes the filing at a later time – for example by signing the security agreement300 only 
after the filing – the filing becomes effective with retroactive effect and the § 9-322(a)(1) 
UCC priority rule will apply.301  

Because Art. 9 UCC does not provide for all priority conflicts to be settled on the 
basis of the filing date, the risk of fraudulent ‘antedating’ may still be relevant in bankruptcy 
or in the case of priority conflicts other than between secured lenders. This will be 
discussed in the next subsection. 

                                                                                                                                        
 
 
 
 
 
 
searchers on notice of present and future interests that may prime the one they intend to take. So long as searchers understand 
the rule regarding priority of future advances, the financing statement will in fact convey notice to searchers. The understanding 
is that one who takes a second security interest agrees to take subject to the amount outstanding under the first filing and any 
future advances the holder of the first may later make.” LoPucki & Warren 2012, p. 523. Compare Picker 2009, p. 
325. 
298 Cf. LoPucki & Warren 2012, p. 523. 
299 See Official Comment 2 to § 9-510 UCC and Sigman 1999a, p. 71, footnote 75. 
300 By signing the security agreement the debtor authorizes ipso facto the filing of a financing statement (or 
an amendment thereof) covering the collateral described in the security agreement and proceeds thereof, 
whether or not the security agreement expressly covers proceeds. See §§ 9-509(b)(1) and (2) UCC and § 9-
315(a)(2) UCC. 
301 Official Comment 4 to § 9-322 UCC, adopted in the 2010 amendments, provides this explicitly: “Under 
a notice-filing system, a filed financing statement indicates to third parties that a person may have a security interest in the 
collateral indicated. With further inquiry, they may discover the complete state of affairs. When a financing statement that is 
ineffective when filed becomes effective thereafter, the policy underlying the notice-filing system determines the “time of filing” for 
purposes of subsection (a)(1). For example, the unauthorized filing of an otherwise sufficient initial financing statement 
becomes authorized, and the financing statement becomes effective, upon the debtor’s post-filing authorization or ratification of 
the filing. See Section 9-509, Comment 3. Because the notice value of the financing statement is independent of the timing of 
authorization or ratification, the time of the unauthorized filing is the “time of filing” for purposes of subsection (a)(1). The 
same policy applies to the other priority rules in this part.” 
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3.2. Shortcomings of the Art. 9 UCC solution  
3.2.1. The risk of antedating with regard to intervening judicial lien creditors and buyers, and around 
bankruptcy 
Under Art. 9 UCC, not all priority conflicts are settled on the basis of the filing date. In the 
context of this research, it is interesting to discuss the priority conflict between secured 
lenders and judicial lien creditors and buyers. On the basis of § 9-317(a)(2) UCC, a 
secured lender that has filed a financing statement, or otherwise perfected the security 
interest, will trump an unsecured creditor but only so if the lender has also authenticated 
the security agreement and did so before the unsecured creditor ‘has become a lien 
creditor’302 with regard to the assets concerned. Hence, if the debtor authenticates the 
security agreement only after the unsecured creditor has become a lien creditor, the 
secured lender will be subordinate to the lien creditor, despite its earlier filing. The same 
applies to priority conflicts between secured lenders and subsequent buyers outside the 
ordinary course of business. If the debtor transfers an asset outside the ordinary course of 
business, the secured lender will only have the benefit of a security interest with respect to 
that asset if the security had been perfected before the buyer acquired the asset. 
Accordingly, the lender may be tempted to collude with the debtor to antedate the 
security agreement and to pretend the security had attached prior to the transfer of the 
asset, in order to be able to (fraudulently) claim security in priority of the buyer.303 

 
Plank justifies this rule by the fact that the drafters did not have a good policy reason to 
make an exception to the ‘nemo dat’ rule. In relation to lien creditors specifically, Plank 
explains that these creditors are not ‘reliance lenders’: “(…) a lien creditor (…) did not rely on 
specific items of the debtor’s property in extending credit and it only gets to be paid out of whatever 
property the debtor has at the time that it can get an execution lien. It is therefore not relying on the filing 
system to advance its interests.”304 Plank thus seems to argue that because lien creditors do 
not check the filing system, they deserve to have priority over lenders if they obtained 
their lien before the lenders stipulated a security interest, and rightly so. 

 
This priority mechanism with respect to security interests also applies in bankruptcy. If a 
lender claims collateral under a security interest that has been perfected but has not (yet) 
attached, the trustee in bankruptcy can simply assert the debtor’s claim that the security 
interest is ineffective and keep the collateral for the bankruptcy estate.305 Thus, whereas 
later-in-time attachment can be invoked against a subsequent lender as long as the filing 

                                            
302 The moment at which an unsecured creditor qualifies as a ‘(judicial) lien creditor’ varies from state to 
state. Under the law of most states, the moment a creditor ‘obtains a lien’ is linked to the moment the 
sheriff takes possession of the goods, i.e. the date of levy. Other states award a lien priority by linking it to 
the date of delivery of the writ to the sheriff. Then again, more and more states are allowing a judgment 
creditor to ‘perfect’ the lien by filing a judgment (or a notice of it) in the UCC filing office. See supra 
Chapter 5; subsection 4.1.3. 
303 For several other examples of the operation of this rule, see Plank 2013, pp. 467-468 and Harris & 
Mooney 2006, p. 29.  
304 Plank 2013, p. 469. 
305 §§ 9-203 UCC and 541, 558 BC. 
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respect of after-acquired property: a financing statement is effective to cover after-
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or in the case of priority conflicts other than between secured lenders. This will be 
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sheriff takes possession of the goods, i.e. the date of levy. Other states award a lien priority by linking it to 
the date of delivery of the writ to the sheriff. Then again, more and more states are allowing a judgment 
creditor to ‘perfect’ the lien by filing a judgment (or a notice of it) in the UCC filing office. See supra 
Chapter 5; subsection 4.1.3. 
303 For several other examples of the operation of this rule, see Plank 2013, pp. 467-468 and Harris & 
Mooney 2006, p. 29.  
304 Plank 2013, p. 469. 
305 §§ 9-203 UCC and 541, 558 BC. 
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was first in time (see supra subsection 3.1), this does not equally apply vis-à-vis attaching 
creditors (‘judicial lien creditors’) or when the debtor is bankrupt. The next subsection 
will therefore discuss if Art. 9 UCC prevents manipulation in respect of the attachment 
date. 
 
3.2.2. Formal requirements for authentication 
In the aforementioned situations, lenders may have an interest in antedating the security 
agreement, i.e. in manipulating the moment attachment takes place. Such antedating 
would entail a change from an authentication date after the time when lien creditors or 
buyers obtained their legal status or the debtor went bankrupt, to an authentication date 
before such time.306 However, Art. 9 UCC does not provide for a mechanism to ensure 
date certainty of the security document, so it does not prevent manipulation in respect of 
the attachment date. Under U.S. law, the requirements for authentication are not 
substantial, so it is fairly easy to antedate a security agreement.307 To ‘authenticate’ a 
security agreement means to ‘sign; or with present intent to adopt or accept a record, to 
attach to or logically associate with the record an electronic sound, symbol, or process.’308 
‘Record’, in turn, is defined as: ‘(…) information that is inscribed on a tangible medium or 
that is stored in an electronic or other medium and is retrievable in perceivable form.’309 
In a nutshell, this means that authentication is no more than an inscription on a record.310 
Consequently, an inscription on a Word document that is electronically stored on a USB 
stick would amount to ‘authentication’, and email, magnetic media, optical disks, digital 
voice messaging systems, audiotapes, photographic media and paper are also regarded as 
‘records’.311 The fact that so much flexibility is given to the requirement of authentication 
means that the risk of antedating the security agreement is not prevented. This risk may 
manifest itself particularly in relation to attaching unsecured creditors or in bankruptcy. 
 

                                            
306 Such manipulation is conceivable only if the debtor and the lender conspire with regard to adding 
secured collateral in a new (or the same) security agreement. 
307 Authentication of the security agreement is the last of the three requirements for creation of an 
enforceable security interest. § 9-203(b)(3) UCC. 
308 § 9-102(a)(7)(2010) UCC. 
309 § 9-102(a)(70)(2010) UCC. In addition, Official Comment 9(a) to § 9-102(a)(70) UCC provides: “A 
“record” need not be permanent or indestructible, but the term does not include any oral or other communication that is not 
stored or preserved by any means. The information must be stored on paper or in some other medium. Information that has 
not been retained other than through human memory does not qualify as a record.” 
310 In the Art. 9 (2001) UCC revision, the term ‘signed’ was replaced everywhere in the UCC by the 
medium-neutral term ‘authenticated’ and the term ‘writing’ was replaced by the medium-neutral term 
‘record’. This can be seen as a reflection of Art. 9 UCC’s embracing of modern technology: besides the 
usual signing – which is in fact still by far the most common form of authenticating a security agreement – 
the debtor can arrange some other ‘authenticating’ event, such as an electronic communication. The 2010 
amendments modified the definition of ‘authenticate’ to conform to definitions of other Articles in the 
UCC. 
311 See Official Comment 9 to § 9-102 UCC. 

 321 

According to LoPucki & Warren, parties can, and frequently do, fraudulently 
manufacture a security agreement after the fact.312 This is not surprising in view of the 
fact that a simple Word document is sufficient and, moreover, Art. 9 UCC allows 
secured parties to keep the security agreement in their private files. In 2002 White & 
Summers wrote: “A service is now available to creditors and debtors that will enable the parties to 
record and later identify the true and only electronic copy of the agreement”. According to Mann, 
however, its use is not mandatory and the difficulties of verifying a non-signature 
authentication make its use still very uncommon. 

 
3.2.3. Final observations  
One way of looking at the ‘Filing Priority Principle’ is to recognize that although this rule 
may work fine among secured lenders only, it does represent a fundamental departure 
from the dogmatic prior tempore rule that is normally applied to determining the order of 
priority of security interests. After all, the ‘Filing Priority Principle’ does not link the order 
of priority to notification of security actually having been created, but merely to 
notification that security may at a future point in time be created, without even putting a 
time limit to the period within which such creation of security must have been completed. 
That this compromise comes at a price becomes particularly clear when it comes to 
considering the position of judicial lien creditors and bankruptcy, where for purposes of 
determining priority the UCC-rules revert to the traditional prior tempore-rules of the 
moment in time the filing lender has actually had the security created. 
 
4. Conclusions 
Whereas Chapter 5 aimed to unfold how the Art. 9 UCC notice filing system actually 
works, this chapter evaluated whether Art. 9 UCC offers an effective solution for the 
problems that exist in a non-public filing system, and if so, if it is likely to do so at a lower 
cost than the parties investigated in this thesis incur in a non-public filing system.313 The 
purpose of this evaluation was to provide insight into the benefits and cost of a U.S.-style 
filing system for parties that are somehow involved in or exposed to secured transactions. 
Not only may this assist the EU in making informed decisions about whether or not to 
adopt a European public notice filing system, it may also help to design the filing system 
as efficiently as possible. Let me start summarizing the research results with respect to the 
question to what extent the Art. 9 UCC filing system solves the problems and mitigates 
risks that exist in relation to the investigated parties in the absence of publicity, i.e. its 
alleged ‘effectiveness’. 
 

                                            
312 LoPucki & Warren 2012 (Teacher’s Manual), p. 92. 
313 See supra Chapter 1, subsection D.2.2. 
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“record” need not be permanent or indestructible, but the term does not include any oral or other communication that is not 
stored or preserved by any means. The information must be stored on paper or in some other medium. Information that has 
not been retained other than through human memory does not qualify as a record.” 
310 In the Art. 9 (2001) UCC revision, the term ‘signed’ was replaced everywhere in the UCC by the 
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312 LoPucki & Warren 2012 (Teacher’s Manual), p. 92. 
313 See supra Chapter 1, subsection D.2.2. 
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4.1. Effectiveness (Yardstick I) 
4.1.1. The risk of proprietary conflicts 
The Art. 9 UCC approach to proprietary conflicts can be considered ‘effective’ in the 
sense that it gives first-in-time secured lenders and sellers the opportunity to file security 
rights or PMSIs in the Art. 9 UCC filing system. As a result of this opportunity, they can 
warn prospective third parties about the existence of their (conditional) security rights 
when the latter attempt to lend against, buy or seize the assets, thereby avoiding proprietary 
conflicts between these parties. But the avoidance of proprietary conflicts has not been 
given maximum effect under U.S. law. For instance, many U.S. states do not offer judicial 
lien creditors the possibility to file their judgment lien placed on the assets, leaving these 
judicial liens undiscoverable vis-à-vis prospective lenders or other parties. Also, most 
PMSIs will be untraceable until the moment they are filed, which can take up to 20 days 
after their ‘creation’.314 Furthermore, to the extent that proprietary interests are filed 
(timely), and hence are discoverable in theory, the Art. 9 UCC filing system has turned out 
not to be the gateway to ‘further information’ (concerning the status of the debtor’s 
assets) for every type of creditor. Attaching unsecured creditors, for example, will not 
have the leverage to ask the debtor or secured parties to provide further details of any 
proprietary rights they purportedly hold. In practice, the only searchers that have such 
leverage are those that the debtor needs to keep its business running: in practice, 
lenders.315 As a result, and assuming that ‘third parties’ can only make informed decisions 
by establishing the exact scope of any proprietary rights they purportedly hold, Art. 9 UCC 
does not effectively prevent all types of proprietary conflicts. 
 
4.1.2. The risk of fraudulent antedating 
Under Art. 9 UCC, the risk of fraudulent antedating is only partly prevented. It is largely 
contained by the fact that security rights do not have third party effect until a notice of 
their existence has been filed in the public filing system. As a result, the moment from 
which a security right can be invoked against prospective third parties is objectively 
verifiable. In addition to being objectively verifiable, this moment cannot be manipulated in 
any way, given that entries in the filing system cannot be altered. This makes fraudulent 
antedating, or better put, manipulation of the order of priority, impossible. In addition to 
preventing fraudulent antedating, this first-to-file-or-perfect rule – constituting a so-called 
‘pure race statute’ – quashes the incentive to commit such fraud in the context of 
proprietary conflicts between successive lenders. This is explained by the fact that this 

                                            
314 In many cases, PMSIs might be untraceable for 19 days; see § 9-317(e) UCC. There are exceptions: vis-
à-vis first-on-file lenders PMSIs on inventory will have the statuts of ‘super priority’, but only if the 
purchase money lender achieves perfection e.g. by filing before the debtor receives possession of the 
inventory collateral and the purchase money lender has notified the first-on-file lender that it has or 
expects to acquire a PMSI (§ 9-342(b)). See supra Chapter 5, subsection 4.3.2. 
315 See supra footnote 193. 
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rule affords secured lenders the possibility to create a conditional superior interest in (part 
of) the debtor’s asset(s) by filing a financing statement with regard to the assets, even 
though the security interest has not yet attached. Hence, as long as the description of the 
collateral in the financing statement is formulated ‘broadly enough’, prospective lenders 
are ‘on notice’ of the fact that first-on-file lenders may attach a security interest (or 
several) at a later time or date. Consequently, ‘antedating’ is not a relevant concept when 
considered only in the context of achieving priority between successive secured lenders, 
which is solely determined by the order of filing (although the cynical view is that advance 
filing achieves nothing more than legitimizing fraudulent antedating). The order of filing 
does not take into account whether or not the security has actually been created. This may 
work well if imposed as a rule between secured lenders amongst themselves. It leads to 
complications when rights of others come into play. In the context of the priority 
conflicts between secured lenders and prospective judicial lien creditors and buyers 
outside the ordinary course, there is some room for antedating. A secured lender, for 
example, will only trump an unsecured creditor if the lender has filed a financing 
statement (or otherwise perfected the security interest) and the debtor has authenticated a 
security agreement, before the unsecured creditor obtains a lien with regard to the 
property. Hence, if the security agreement is signed after the unsecured creditor has levied 
upon the property, the secured lender will be subordinate to the enforcing lien creditor, 
despite the earlier filing. A similar principle applies to priority conflicts between secured 
lenders and subsequent buyers outside the ordinary course of business and in 
bankruptcy.316 It is thus not (only) the filing date, but (also) the date the security 
agreement is authenticated or the security has attached, as the case may be, that is 
decisive. For this reason, parties may be incentivized to manipulate the date of 
authentication or attachment to a time that is more convenient to them. Since 
authenticating and attachment are not a public matter, and the requirements for 
authentication are not substantial, there is room for this type of antedating. 
 

4.2. Cost-efficiency (Yardstick II) 
To the extent that Art. 9 UCC does prevent proprietary conflicts and fraudulent 
antedating, the Art. 9 UCC filing system is not very user-friendly. Although the filing and 
search fees are not substantial in relation to the average amount of a secured loan, parties 
involved in or exposed to secured transactions have to make considerable effort and incur 
significant cost in order to use or rely on the filing system. Most of the difficulties relate 
to searching under the debtor’s name and the fact that there is (still) no consistency 
between the varying search logics between filing offices in different states. This forces 
searchers and filers to use many possible name variants of the debtor’s name to identify 
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pre-existing security interests.317 In addition to the cumbersome process of determining 
(and searching under) the debtor’s correct name, it takes time and effort to sort out the 
false hits when names on the financing statements are similar.318 State-specific attempts to 
eliminate ambiguity in the debtor-name standard have led to even greater differences 
among states and thus to more ambiguity.319 Besides much filing and search activity, filers 
and searchers have suffered from much commercial uncertainty over the past decades, 
and they still do: 

 
“As such, the uncertainty over a sufficient debtor name for purposes of filing a financing statement 
creates a critical breakdown in the notice-filing system for both UCC filers and UCC 
searchers.”320 

 
But the process of making ‘further inquiry’ is also not easy. Identifying the right lender 
and having existing filings terminated proves to be cumbersome, time-consuming and 
costly in practice. Last but not least, the nature of the filing system entails that filers and 
searchers have to update and monitor information in financing statements in the filing 
system after the filing process has been completed to mitigate the risk of becoming 
unperfected. Both first-in-time and second-in-time creditors must, for example, continue 
to monitor whether there has been a change of name, whether there has been a relocation 
of the chief executive office from one state to another, whether the debtor has sold part 
of its collateral without permission etc. These are all obstacles to the prevention of 
proprietary conflicts in a manner that is cost-efficient for the parties concerned. Although 
an attempt to assess the exact amount of these costs falls outside the scope of this thesis, 
there is ample literature supporting the view that the costs of Article 9 filing are not 
trivial. In addition to many filing and search costs resulting from the need to make 

                                            
317 Tu 2010, p. 109: “Differing search logic between filing offices in different jurisdictions compounds the uncertainty 
because broader search logic may return results that narrower search logic would fail to disclose.” Cf. Kettering 2012, pp. 
915-918. 
318 LoPucki 2007, p. 289. 
319 See Tu 2010, p. 110 et seq. for an overview of these state-specific amendments.  
320 Tu 2010, pp. 87-88. Cf. Dalhuisen II 2013, p. 471. 
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multiple filings, parties incur many litigation costs321 and insurance costs in their attempt 
to mitigate the above-mentioned risks.322 
 Part III of this thesis will evaluate these research results in the light of a possible 
future European filing system. Mainly, it will consider the question: should we head 
towards the adoption of a European public notice filing system, and if so, to what extent 
should it differ from Art. 9 UCC? 
  

 
 

  

                                            
321 Tu 2010, p. 109: “(…) litigation often ensues between filers who believe they have complied with the sufficiency-of-a-
debtor-name requirements and subsequent creditors who were unable to discover a previously recorded financing statement after 
searching the filing-office records.” Livingston 2011, p. 169: “Article 9 (…) has been the most frequently litigated and the 
most frequently revised of all the U.C.C. articles.” See also on p. 169: “Now, almost ten years later, the case law reveals 
that despite the many improvements in the 2001 revision, Article 9 still perplexes the courts in many ways.” Tu 2010, p. 
109: “Instead of providing greater commercial certainty, revised Article 9 arguably facilitates a disconnect between filers and 
searchers by failing to provide adequate guidance on a sufficient debtor name. Because of this, the filing and search process 
breaks down and results in disputes instead of providing a clear and concise procedure for taking and giving notice of security 
interests.”  
322 In this case, then, both searchers and filers are lenders. Cf. Harris, Kilborn & Sigman 2012, p. 488: 
“When you are dealing with searchers and filers, you do not have one group of secured parties that are searchers and one 
group of secured parties that are filers. Searchers and filers are essentially the same entities (…).” 
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109: “Instead of providing greater commercial certainty, revised Article 9 arguably facilitates a disconnect between filers and 
searchers by failing to provide adequate guidance on a sufficient debtor name. Because of this, the filing and search process 
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322 In this case, then, both searchers and filers are lenders. Cf. Harris, Kilborn & Sigman 2012, p. 488: 
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1. Introduction 
The ultimate aim of this thesis is to find an answer to the question whether a European 
notice filing system for security rights in movable assets should be introduced, and if so, 
to what extent Art. 9 UCC should serve as an example. To this end, Part II evaluated to 
what extent Art. 9 UCC, the model law that is often mentioned as the prime example for 
future European secured transactions law, mitigates the risks that exist in a non-public 
filing system (see supra Part I), and if so, at what cost and effort for the parties exposed to 
these risks. More specifically, Part II reported on both the ‘effectiveness’1 and the ‘cost-
efficiency’2 of the Art. 9 UCC rules and its notice filing system in preventing ‘proprietary 
conflicts’ on the one hand and the risk of ‘fraudulent antedating’ on the other. As to both 
the aspect of ‘effectiveness’ and ‘cost-efficiency’, the examination of Art. 9 UCC and its 
public notice filing system revealed a somewhat mixed picture. Before proceeding to 
evaluate these research results in the light of a possible European equivalent of the Art. 9 
UCC filing system in section 2 et seq., I will summarize these results in the two subsections 
down below. 
 

1.1. ‘Effectiveness’ of the Art. 9 UCC approach (Yardstick I) 
1.1.1. The prevention of ‘proprietary conflicts’ 
Art. 9 UCC effectively prevents proprietary conflicts between different types of parties 
investigated in this thesis, by employing a public filing system in which security interests 
and PMSIs can be filed. This gives the holders of security rights and PMSIs the 
opportunity to warn prospective secured lenders and other creditors that (part of) the 
debtor’ assets are no longer – or may no longer be – available to buy, lend against or seize 
upon. This general rule of discoverability does not fully apply to PMSIs, as these rights 
may be untraceable for 19 days.3 Furthermore, in many states judicial liens are 
undiscoverable in the filing system, as many U.S. states do not require or even permit 
judicial lien creditors to file their judgment lien in the public filing system.4 In addition to 

                                            
1 In evaluating if the Art. 9 UCC notice filing is effective, a problem-solving approach was adopted: I 
examined if and to what extent Art. 9 UCC actually solves the problems (i.e. mitigates the risks) that exist 
in relation to the investigated parties in the absence of publicity. See supra Chapter 1, subsection D.2.1. 
2 The cost-efficiency aspects were mapped on the basis of several ‘deciding factors’ e.g. the fees that must be 
paid to make use of the solution (such as search and filing fees), but also the user-friendliness of the Art. 9 
UCC filing system and effort that parties must make in order to use it, such as the difficulties in practice of 
needing to check the register, as well as the time required for updating and the risk of potential errors. See 
supra Chapter 1, subsection D.2.2. 
3 Holders of a PMSI have a 20-day grace period for perfection; see § 9-317(e) UCC. There are exceptions: 
vis-à-vis first-on-file lenders PMSIs on inventory will have the status of ‘superpriority’, but only if the 
purchase money lender achieves perfection e.g. by filing before the debtor receives possession of the 
inventory collateral and the purchase money lender has notified the first-on-file lender that it has or 
expects to acquire a PMSI (§ 9-342(b)). See supra Chapter 5, subsection 4.3.2. 
4 Art. 9 UCC settles a dispute between a first-in-time judicial lien creditor and second-in-time secured 
lender in favor of the former, so secured lenders are the ones who may suffer from this fact. See supra 
Chapter 5, subsection 4.2. 
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these two exceptions, a ‘flaw’ exists at a more fundamental level. This relates to the fact 
that Art. 9 UCC is (no more) than a notice filing system and the fact that (‘further’) 
information to establish the true state of affairs concerning the debtor’s assets can in 
principle only be obtained through the debtor.5 Since there is no legal duty for the debtor 
to ask the registered secured parties to provide further details of any proprietary rights 
they purportedly hold, proprietary conflicts are only prevented in relation to parties that 
actually have the leverage to ask for and obtain this further information. In practice these 
parties are mostly prospective lenders. Attaching unsecured creditors (in Art. 9 UCC 
jargon, ‘judicial lien creditors’), who do not have such leverage, continue to run the risk of 
seizing assets that are already encumbered with a security interest.6 As a result, Art. 9 
UCC does not effectively prevent all types of proprietary conflicts. 
 
1.1.2. The prevention of ‘fraudulent antedating’ 
Art. 9 UCC shows a similar mixed picture in its approach to prevent fraudulent 
antedating. Art. 9 UCC effectively prevents fraudulent antedating to the extent that it 
provides that first-in-time security rights will not have effect against prospective secured 
lenders until a notice of the former’s existence has been filed in the public filing system.7 
In addition to making this moment of filing objectively verifiable, it cannot be manipulated 
in any way, given that entries – including the time they are made – in the filing system 
cannot be altered. This makes fraudulent antedating, or better put, manipulation of the 
order of priority, impossible. In addition to preventing fraudulent antedating, this first-to-
file-or-perfect rule – constituting a so-called ‘pure race statute’ – quashes the incentive to 
commit such fraud in the context of proprietary conflicts between successive lenders. 
This is explained by the fact that this rule affords secured lenders the possibility to create 
a conditional superior interest in (part of) the debtor’s asset(s) by filing a financing 
statement with regard to the assets, even though the security interest has not yet attached. 
Hence, as long as the description of the collateral in the financing statement is formulated 
‘broadly enough’, prospective lenders are ‘on notice’ of the fact that first-on-file lenders 
may attach a security interest (or several) at a later time or date. Consequently, ‘antedating’ 
is not a relevant concept when considered only in the context of achieving priority 
between successive secured lenders, which is solely determined by the order of filing 
(although the cynical view is that advance filing achieves nothing more than legitimizing 
                                            
5 See supra Chapter 6; subsection 2.4.1. 
6 That the aim of Art. 9 UCC is not to inform unsecured creditors about whether or not to levy, but only 
to facilitate the process of determining priorities among ‘purchasers’, is a broadly shared (and sometimes 
also: criticized) view. See LoPucki, Abraham & Delahaye 2013, p. 1860: “(…) the English view their system as 
serving the public. The Americans view their system as serving only debtors and secured creditors. As a result, the English 
make more information available to a wider range of users than do the Americans.” See also p. 1862: “The key policy 
choice remaining is between the American view – that security agreements should be private because the filing system exists 
only for the benefit of secured creditors and their debtors – and the English view that security agreements should be public 
because the filing system exists for the benefit of everyone affected by security interests.” 
7 See § 9-322(a)(1) UCC and supra Chapter 5, subsection 4.3.1. 
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fraudulent antedating). The order of filing does not take into account whether or not the 
security has actually been created. This may work well if imposed as a rule between 
secured lenders amongst themselves. It leads to complications when rights of others come 
into play. For example, there is room for antedating in circumstances where a lender 
holds an earlier filing and may have put the debtor in funds in anticipation of 
authentication of the security agreement, but is confronted with an intervening levy on 
the collateral concerned, or even a bankruptcy of the debtor, prior to having achieved 
attachment of the security. A similar principle applies in relation to subsequent buyers 
outside the ordinary course of business. In these situations, lenders may not only have an 
interest in antedating the security agreement or in manipulating the moment the security 
attaches, but they may also be in a position to commit such ‘fraud’, given that the 
moment of attachment is not a public matter and the requirements for authentication are 
not substantial. Hence, Art. 9 UCC does not effectively exclude the risk of fraudulent 
antedating altogether.8 
 

1.2. Cost-efficiency of the Art. 9 approach (Yardstick II) 
To the extent that Art. 9 UCC does mitigate the risk of proprietary conflicts and fraudulent 
antedating, the Art. 9 UCC solution does not seem to be as cost-efficient as it might be. 
Although the filing and search fees are not substantial in relation to the average amount 
of a secured loan, the user-friendliness of the Art. 9 UCC filing system is poor and the effort 
that parties must make in order to be able to use and rely on it is considerable. For 
second-in-time parties – i.e. ‘searchers’ – pre-existing security interests are not always easy 
to find in the filing system, and searching involves significant effort and uncertainty. Most 
difficulties are caused largely by the fact that Art. 9 UCC adopted a state-based filing 
system and by the long history of uncertainty in Art. 9 UCC as to what constitutes the 
debtor’s correct name. There are many technical and logistical uncertainties within the 
search process, such as varying search logics that differ among the filing offices of different 
states. For first-in-time secured parties – i.e. ‘filers’ – life is also not so easy. Although the 
process of ‘filing’ in itself is relatively easy, significant effort and expense go into 
mitigating the various ways in which first-on-file creditors run the risk of becoming 
unperfected.9 Similar observations apply to the phase of making ‘further inquiry’ by third 
parties, i.e. the phase of identifying the right lender and having existing filings terminated: 
this is often cumbersome, uncertain and costly.10 
 

                                            
8 See supra Chapter 6, subsections 3.1-3.2. 
9 See supra Chapter 6, subsection 2.5. 
10 See supra Chapter 6, subsection 2.4.2. 
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8 See supra Chapter 6, subsections 3.1-3.2. 
9 See supra Chapter 6, subsection 2.5. 
10 See supra Chapter 6, subsection 2.4.2. 
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2. Can we do better, i . e .  towards a European equivalent? 
Part I established that in order to justify its adoption, a European public filing system 
should in addition to effectively addressing the risk of proprietary conflicts and fraudulent 
antedating, meet a high minimum standard of efficiency in doing so. Although Art. 9 
UCC is effective in preventing proprietary conflicts and fraudulent antedating in several, 
but not all, respects, it fails to do so in a cost efficient manner.11 The decision whether or 
not to adopt a European equivalent should be influenced by the answer to the question: 
can we do better? I believe that the answer to that question is affirmative. There are 
sound reasons to believe that we should be able to preserve the plusses of Art. 9 UCC 
whilst addressing the minuses. This is true both for the aspects of ‘effectiveness’ and of 
‘cost-efficiency’. First, the deficiencies that keep the Art. 9 UCC filing system 
from effectively mitigating the risks parties operating in a non-public filing system are 
exposed to can largely be ascribed to specific policy choices made by Art. 9 UCC drafters. 
There is no good reason why the European legislature could not make policy choices that 
differ from those underlying Art. 9 UCC that could in turn lead to more effective 
prevention of both proprietary conflicts and fraudulent antedating. Second, and perhaps 
even more significant, it should come as no surprise that most is to be gained in the area 
of cost efficiency. The U.S. notice filing system was essentially set up (too) early, as a 
result of which it was never able to benefit from all the advantages of the modernizations 
inherent to the computer and internet era. It was initially set up as an entirely paper-based 
system, and whilst a transition towards electronic filing is still in process and has not yet 
been completed. Most UCC filing systems are still coping with many imperfections, 
technological and otherwise.12 For example, in several states, filing forms are still largely 
processed by registrars, i.e. through human intervention, introducing the risk of error and 
delay. Furthermore, the UCC’s position as a frontrunner in public filing was accompanied 
by some choices that in hindsight could be considered to be naïve. One such example was 
the decision to adopt a name-based filing system. Most of the difficulties experienced with 
the filing and search process can be traced back to the debtor’s name.13 Only too often, 
the debtor’s name is not sufficiently unique to be distinguished from other, similar names. 
This results in creditors having to expend considerable time and effort in filing and 

                                            
11 Compare Dalhuisen on the Art. 9 UCC filing system: “(…) the benefits of this filing system, which is meant to 
establish an easy, simple and certain method of creating priorities, are in fact much less obvious than they appear ay first. 
Consequently, there is much less of a model in the American example than would appear from its face.” Dalhuisen II 
2013, p. 471. 
12 LoPucki, Abraham & Delahaye 2013, p. 1860, on both the English and the U.S. filing systems: “Neither 
set of registration systems employ state of the art technology.” 
13 Cf. Livingston 2011, p. 176: “The key to perfection is getting the debtor’s name right on the financing statement, and 
that task can sometimes prove more difficult than would first appear”; LoPucki 2007, p. 281: “Errors in debtor’s names 
have plagued the Article 9 filing system since its inception”; Tu 2010, p. 135: “The issue of the debtor-name sufficiency has 
plagued filers, searchers, and courts since the inception of Revised Article 9”. In addition, many other scholars have 
described the problem of stating the debtor’s name; see e.g. Penney 1990, Livingston 2007, p. 146 and 
Official Comment 2 to § 9-503. 
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searching under multiple name variations in order to identify the right debtor.14 Mistakes 
are easily made and it has proven to be difficult for legislators and judges to be strict for 
both filers and searchers precisely because of this lack of distinctiveness. ‘Reasonably 
diligent searching’ has been permitted, forgiving search logics have been introduced: all 
measures that – although aimed at giving leeway – produced great uncertainty for the 
parties involved. The second naïve choice was that of adopting a model law, and hence, a 
state-based filing system.15 This resulted in loss of uniformity, not only in the statute, but 
also in the filing and search process, which aggravated the name issue.16 Whether Art. 9 
UCC can be adjusted in order to remove some of these deficiencies is one aspect. What 
matters is that the U.S. example, although discouraging in the respects outlined above, 
may also be regarded as an example of how notice filing should not be implemented.17 It 
would not be difficult to implement a European equivalent of the Art. 9 UCC filing 
system (s) more efficiently. 

Literature and international reports18 describe several examples of notice filing 
systems that are said to be very efficient and conceivably more successful than the Art. 9 
UCC notice filing system. Among the notice filing systems most applauded19 are those 
employed by several Canadian provinces,20 Australia,21 New Zealand,22 Mexico,23 several 

                                            
14 See e.g. LoPucki 2007, p. 286. 
15 See De la Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ 
(Washington DC: IFC, 2012), p. 15 on this matter: “In the United States, the common justification of location of 
registries at the state, rather than the federal level is that states are sovereign entities and that the federal government has not 
pre-empted this body of law.” 
16 An example of such non-uniformity is the fact that judgment creditors cannot file in some states, but 
can in others. See infra subsection 1.1.1 of this Chapter. 
17 In light of this, some argue that it is not accurate to say that Art. 9 UCC has not been a success but, 
rather, Art. 9 UCC has not been successful enough. See for example Ayer 1995, p. 751. I agree that the 
Art. 9 UCC drafters should indeed deserve some credit. Dalhuisen, to the contrary, questions what filing 
systems would justify their cost and expense; see Dalhuisen II 2013, p. 472. 
18 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), De la 
Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington 
DC: IFC, 2012) and ‘Doing Business in a More Transparent World’ (Washington DC: World Bank & IFC, 
2012). 
19 See Doing Business 2013, p. 74: “Some of these new registries, accompanied by legal reform, have proved to be a real 
success story.”  
20 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72. 
21 The Australian register – the Personal Property Securities Register (‘PPS’ Register) – is an online filing 
system that has been operational since the adoption of the ‘Personal Property Securities Act’ in 2009. For 
more information on the PPSA, see: <www.ppsr.gov.au/Pages/ppsr.aspx> (last visited February 5, 2014). 
22 The New Zealand filing system is also called the Personal Property Securities Register (‘PPSR’). It was 
established in 2002. For more information, see: <www.ppsr.govt.nz> (last visited February 5, 2014), but 
see also McCormack 2004b, p. 3-33. On its alleged efficiency, see De la Campa et al., ‘Making Security 
Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 2012), p. 12: “New 
Zealand has efficient registration and a strong legal framework. It has a modern law that covers all security devices that use 
movable property, provides for creation and attachment of security interests, sets a clear priority scheme, establishes the registry, 
and provides for swift enforcement. It also has a modern collateral registry that covers all types of movable assets other than 
those covered by international conventions. It permits searching and registration exclusively online, has low fees that cover only 
the operational costs of the registry, and requires no documentation in support of the registered notice.” 
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13 Cf. Livingston 2011, p. 176: “The key to perfection is getting the debtor’s name right on the financing statement, and 
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searching under multiple name variations in order to identify the right debtor.14 Mistakes 
are easily made and it has proven to be difficult for legislators and judges to be strict for 
both filers and searchers precisely because of this lack of distinctiveness. ‘Reasonably 
diligent searching’ has been permitted, forgiving search logics have been introduced: all 
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parties involved. The second naïve choice was that of adopting a model law, and hence, a 
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matters is that the U.S. example, although discouraging in the respects outlined above, 
may also be regarded as an example of how notice filing should not be implemented.17 It 
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system (s) more efficiently. 
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UCC notice filing system. Among the notice filing systems most applauded19 are those 
employed by several Canadian provinces,20 Australia,21 New Zealand,22 Mexico,23 several 

                                            
14 See e.g. LoPucki 2007, p. 286. 
15 See De la Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ 
(Washington DC: IFC, 2012), p. 15 on this matter: “In the United States, the common justification of location of 
registries at the state, rather than the federal level is that states are sovereign entities and that the federal government has not 
pre-empted this body of law.” 
16 An example of such non-uniformity is the fact that judgment creditors cannot file in some states, but 
can in others. See infra subsection 1.1.1 of this Chapter. 
17 In light of this, some argue that it is not accurate to say that Art. 9 UCC has not been a success but, 
rather, Art. 9 UCC has not been successful enough. See for example Ayer 1995, p. 751. I agree that the 
Art. 9 UCC drafters should indeed deserve some credit. Dalhuisen, to the contrary, questions what filing 
systems would justify their cost and expense; see Dalhuisen II 2013, p. 472. 
18 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), De la 
Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington 
DC: IFC, 2012) and ‘Doing Business in a More Transparent World’ (Washington DC: World Bank & IFC, 
2012). 
19 See Doing Business 2013, p. 74: “Some of these new registries, accompanied by legal reform, have proved to be a real 
success story.”  
20 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72. 
21 The Australian register – the Personal Property Securities Register (‘PPS’ Register) – is an online filing 
system that has been operational since the adoption of the ‘Personal Property Securities Act’ in 2009. For 
more information on the PPSA, see: <www.ppsr.gov.au/Pages/ppsr.aspx> (last visited February 5, 2014). 
22 The New Zealand filing system is also called the Personal Property Securities Register (‘PPSR’). It was 
established in 2002. For more information, see: <www.ppsr.govt.nz> (last visited February 5, 2014), but 
see also McCormack 2004b, p. 3-33. On its alleged efficiency, see De la Campa et al., ‘Making Security 
Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 2012), p. 12: “New 
Zealand has efficient registration and a strong legal framework. It has a modern law that covers all security devices that use 
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the operational costs of the registry, and requires no documentation in support of the registered notice.” 
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African24 and Asian countries and some countries in the East Asia-Pacific.25 A plethora of 
reasons can be brought to the fore to describe how well these systems work. Firstly, all 
these filing systems are fully electronic. Searching is exclusively conducted online and 
filings are processed automatically, i.e. without any human intervention. It goes without 
saying that the benefits of such systems are multifold. The lack of human intervention not 
only reduces the risk of errors and delay, but it is also cheaper, since searching and filing 
can be conducted online. At the same time, the personnel costs that must be covered by 
filing and search fees are lower.26 In addition, parties have control over the time when 
they wish to file or search the filing system.27 Another reason for success lies in the fact 
that in some of these systems, name-based filing is combined with a unique (identification) 
number, clearly distinguishing one debtor from another.28 Several of these systems have 
linked their business registries to the filing system, which allows searchers the most 
efficient option of conducting an ‘all-in-one’-search. This type of search produces 
information on the debtor’s corporate details, secured transactions law filings and 
sometimes even trademarks, simultaneously.29 

Further investigation is needed to discover exactly how efficient these systems are. 
Some studies to this effect have already been conducted that clearly applaud the trend 
towards notice filing.30 In my view, much of this enthusiasm must be attributed to the fact 

                                                                                                                                        
 
 
 
 
 
 
23 Doing Business 2013, p. 74, describes Mexico as a ‘real success story’: “One example is Mexico’s registry, 
which began operating in September 2010. By April 2012 the number of filings had increased by 4 times, and the secured 
amounts registered totaled $172 billion.” Cf. ‘Doing Business in a More Transparent World’ (Washington DC: 
World Bank & IFC, 2012), p. 71. 
24 An example of a well-functioning filing system is that operated in Ghana. 
25 The filing systems of Federated States of Micronesia and Vanuatu are two such examples. See ‘Secured 
Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72 and De la Campa et al., 
‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 
2012), p. 9. 
26 Four people operate the New Zealand filing system, for example. 
27 Cf. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72: “An 
electronic system is much less costly to operate than others since registration and searching are done by users or their 
intermediaries. Secured creditors and searchers have complete control over the timing of registration and searching and have 
much more control over error avoidance, since they need not rely on registry staff to manually enter or scan registration 
information submitted in hardcopy form. The potential for error, omission or fraudulent conduct on the part of the registry 
staff in dealing with registration data is eliminated, with the resultant reduction of liability risk to the registry.” 
28 This is the case in Australia and New Zealand. See infra footnote 21 and 22. 
29 This service is provided by New Zealand’s PPSR and referred to as ‘ONECheck search’. Presentation 
by Mandy McDonald, ‘IACA Conference (Boston)’, May 13, 2013. 
30 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 65: 
“Over the past half century of experience with notice registries, first in the West and in more recent years in other parts of the 
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that in many legal systems the adoption of a notice filing system was an integral part of 
the modernization of secured transactions law itself. Therefore, as the main question in 
this thesis is whether a European notice filing system for security rights in movable assets 
should be introduced in relation to any modernization of secured transactions law (as 
proposed by Book IX DCFR), these reports are not fully representative. There are also a 
few other reasons to be cautious.31 One reason is that many of the above-mentioned 
notice filing systems are relatively new.32 Problems may come to light only after an 
incubation period has passed.33 Another reason for caution is that the most celebrated 
examples of notice filing systems operate in single jurisdiction small economies, while the 
ultimate challenge in the EU is to design a multi-state filing system.34 Finally, it is 
remarkable that many reports, in describing notice filing systems, seem to be fixated by 
the fact that these systems are fully electronic, thereby painting a one-sided picture of the 
efficiency aspects for the parties using such systems. Filing and searching may be 
conducted online and free of charge, but the true costs for the parties concerned depend 
on other questions, e.g.: how often must filing take place, how often must these files be 
updated, how much effort does it take to find data in the system, how difficult is it to 
understand the filed data, how reliable are the search results etc. Hence, even electronic 
filing can be very cost-inefficient, regardless of how ‘cheap’ and ‘easy’35 it may be to 
perform or search for a single filing and how modern the technology employed36 because 
search and monitor actions are inherent to the implementation of a filing system. 

                                                                                                                                        
 
 
 
 
 
 
world, a set of generally-accepted principles for such registries has evolved. These best practice principles comprise the standard 
against which registries should be designed and operated. Over the past ten to fifteen years it has become possible to better 
realize the full value of the principles with the use of modern information and communications technologies. New registries 
should make optimal use of those technologies to enable the full application of the best practice principles.” 
31 Similar notes of optimism were heard about Art. 9 UCC, and this did not turn out too well either. 
32 In the course of writing this thesis, the notice filing-model has been expanding quite rapidly; see 
Introduction, subsection A.3. 
33 The Australian system, for instance, does not have a mandatory termination period of 5 years: it is not 
inconceivable that over time these systems will become clogged. 
34 The filing systems of Federated States of Micronesia and Vanuatu are two such examples. See ‘Secured 
Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72 and De la Campa et al., 
‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 
2012), p. 9: “Vanuatu shows how well an electronic registration system can work.” Compare McCormack 2004b, p.  33 
on personal property law reform in New Zealand and the United Kingdom: “New Zealand is a small unitary jurisdiction 
without big capital markets or a behemoth like the European Union to contend with.” 
35 As filings and searches can be done online. Cf. Chapter 5; subsections 3.3 and 3.5. 
36 If and to the extent Veneziano discusses here the costs for the parties using and relying on the filing 
system, this argument may be somewhat one-sided: “One of the “traditional” grounds for scepticism concerning the 
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Meanwhile, before addressing the main question of this thesis – i.e. whether a European 
notice filing system for security rights in movable assets should be introduced – it seems 
useful to evaluate whether the current proposal to this effect, as embodied in Book IX of 
the DCFR, is better equipped to serve the interests of the investigated parties than Art. 9 
UCC. The next section is devoted to this analysis. 

 
3. Evaluation of publicity aspects of Book IX DCFR 
This section will evaluate whether Book IX DCFR, at a very basic level, effectively 
prevents proprietary conflicts and fraudulent antedating. At the same time, it will consider 
the cost-efficiency of the proposed solutions. A brief overview of Book IX DCFR 
precedes this analysis in subsection 3.1.37 
 

3.1. Book IX DCFR: a brief overview 
As its title (‘Proprietary security in movable assets’) clarifies, Book IX DCFR deals with 
security rights in movable assets.38 It is comprised of 7 chapters: Chapter 1 contains 
general provisions and definitions; Chapter 2 lays down rules for the creation and scope 
of security interests; Chapter 3 contains rules about the effectiveness of security rights 
against third parties and registration; Chapter 4 covers priority issues; Chapter 5 contains 
pre-default rules, i.e. rights and obligations of both the debtor (in Book IX DCFR 
terminology, the ‘security provider’) and the secured creditor; Chapter 6 deals with 
termination and Chapter 7 provides rules on default and enforcement. Book IX DCFR is 
very much inspired by Art. 9 UCC in its set-up, except that it applies not only to security 

                                                                                                                                        
 
 
 
 
 
 
setting up of a European registry is its alleged cost, which would not be off-set by the advantages pursued through its 
implementation. While such an objection may have had some value in the era of paper-based registries, it does not seem to 
hold true after the development of electronic data-bases such as the one envisaged in the proposed regulation.” Veneziano 
2012, p. 130. 
37 I will focus only on the main features of Book IX and will not, for example, address questions of 
accessories and commingling. Moreover, given the subject of this thesis, I will concentrate on the rules 
regarding movable assets (i.e. rules on intangibles will not be discussed). 
38 Although the term ‘movable assets’ is not defined in Book IX, it follows from several definitions in the 
DCFR that ‘movable assets’ includes all types of corporeal movable and incorporeal property. See the 
Annex of the DCFR (Outline Edition, 2009) for the definitions of ‘assets’ (‘anything of economic value, 
including property; rights having a monetary value; and goodwill’; p. 546), ‘goods’ (‘corporeal movables. 
This includes ships, vessels, hovercraft or aircraft, space objects, animals, liquids and gases’; p. 555), and 
‘movables’ (‘corporeal and incorporeal property other than immovable property’; p. 560). Immovable 
property is explicitly excluded from the DCFR’s coverage. See the Comments to IX. – 1:201. 
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rights39 but also to retention of ownership devices40 in movables.41 While seemingly 
fundamental, the distinction between ‘security rights’ and ‘retention of ownership devices’ 
is mainly relevant in the context of creation and enforcement; other aspects such as third 
party effectiveness, pre-default and termination are covered by the same rules.42 Both are 
deemed to fall under the aegis of ‘proprietary security’.43 Hence, while taking account of 
the European tradition of recognizing the retention of ownership device as a unique legal 
concept,44 Book IX DCFR clearly embraces a functional approach to proprietary security: 
it applies regardless of the form of the transaction conducted by the parties or the name 
that the parties have given to the transaction.45 
 

There is one important difference between security interests and retention of ownership 
devices that will be discussed down below when describing Book IX’s main priority 
rules: as a retention of ownership device qualifies as an ‘acquisition finance device’ it 
may be granted ‘superpriority’ over (ordinary) security interests.46 

 
Book IX DCFR distinguishes between the ‘creation’47 of a security interest – making it 
effective against the debtor and certain types of third parties – and its ‘effectiveness 

                                            
39 A security right in a movable asset is defined as ‘any limited proprietary right in the asset which entitles 
the secured creditor to preferential satisfaction of the secured right from the encumbered asset’; see IX. – 
1:102(1). IX. – 1:102(2)(b) makes clear that Book IX, in defining a ‘security interest’, adopts a functional 
approach in which substance prevails over form. It encompasses e.g. the right of retention of possession 
(IX. – 1:102(2)(c)). All types of security transfers are re-characterized as security rights; see IX. – 1:102(3) 
and (4). Cf. Comments D and E to IX. – 1:102.  
40 A retention of ownership device is established ‘(…) when ownership is retained by the owner of 
supplied assets in order to secure a right to performance of an obligation’; see IX. – 1:103(1). IX. – 
1:103(2) specifies 4 types of transactions that qualify as a retention of ownership device. In brief, these are: 
retention of ownership by a seller under a contract of sale, ownership of the supplier under a contract of 
hire-purchase, ownership of the leased assets under a contract of financial leasing and ownership of the 
supplier under a contract of consignment with the intention or the effect of fulfilling a security purpose. 
41 See IX. – 1:101(a) and (b). 
42 See Comment B to IX. – 1:102 and the Comments to IX. – 1:104. 
43 Ibidem. When I use the term ‘security right’, I refer to both security interests and retention of ownership 
devices, unless otherwise indicated. 
44 See Comment A to IX. – 1:103: “The retention of ownership devices dealt with in this Article represent the most 
typical security device which is being used in Europe in order to secure the financing of acquisitions (acquisition financing)” 
and Comment A to IX. – 1:104: “(…) the traditional concept of retention of ownership devices was upheld in order to 
accommodate concerns that most national insolvency, execution and enforcement regimes do not recognize for mere security 
rights securing acquisition finance a status equivalent to ownership.” 
45 See supra footnote 39. 
46 See infra footnote 78 and 96. 
47 In brief, the creation of a security right in a movable asset requires that the asset exists, that it is 
transferable, that the secured right exists and that the additional requirements for the creation of a security 
right are fulfilled; see IX. – 2:102(a)-(d). The requirement that the asset must exist does not prevent the 
creation of a security interest in future assets; in that case, the security interest arises if and when the asset 
comes into existence; see IX. – 2:104(3). Furthermore, the time of registration – if applicable – will 
determine the priority; not the time when the asset comes into existence (IX. – 4:101). See also Comment 
B to IX. – 2:102. 
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transferable, that the secured right exists and that the additional requirements for the creation of a security 
right are fulfilled; see IX. – 2:102(a)-(d). The requirement that the asset must exist does not prevent the 
creation of a security interest in future assets; in that case, the security interest arises if and when the asset 
comes into existence; see IX. – 2:104(3). Furthermore, the time of registration – if applicable – will 
determine the priority; not the time when the asset comes into existence (IX. – 4:101). See also Comment 
B to IX. – 2:102. 

339



Chapter 7   

 340 

against (all) third parties’.48 ‘Creation’ stands for the enforceability of the security interest 
against the debtor and some third parties, whereas the concept of ‘effectiveness (against 
third parties)’ points to the moment the security interest becomes enforceable against 
third parties in general.49 The classic way to create a(n) (ordinary) security right is by granting 
it to the secured creditor.50 A retention of ownership device arises if the seller, supplier or 
lessor retains ownership of the assets delivered to the person acquiring them.51 Both 
security interests and retention of ownership devices become effective against (all) third 
parties if additional formalities are fulfilled, which vary according to the nature of the 
collateral or the type of security interest.52 For retention of ownership and other 
acquisition finance devices registration is mandatory;53 (ordinary) security interests in 
corporeal assets can also be ‘perfected’54 by taking possession. 
 It is intended that registration of security will take place in the new ‘European 
Register of Proprietary Security’ (‘ERPS’55), which is to be organized on the basis of notice 
filing: a method of filing in which only limited information is entered in a register, to give 
prospective creditors of the debtor a warning about (potential)56 existing security rights, in 
an inexpensive and efficient manner. In contrast to Art. 9 UCC, this register will be 
‘European’ i.e. not state-based.57 The ERPS is ‘all-encompassing’: it covers all types of 

                                            
48 This feature is copied from Art. 9 UCC, which distinguishes between the ‘attachment’ of a security 
interest and its ‘perfection’, see Comment A to IX. – 3:101: “The distinction between creation and effectiveness – in 
Anglo-American law, “perfection” – is shared by all modern legislation the world over. The present rules have adopted it.” 
Cf. Comment A to IX. – 2:101. 
49 See Comment B to IX. – 2:101. According, a security interest that has been ‘created’ in accordance with 
the requirements of Chapter 2 of Book IX does qualify as a security interest (or in Book IX terminology, 
as a ‘proprietary right’) and not merely as a contractual relationship between the secured creditor and the 
debtor. Hence, an asset is ‘encumbered’ as soon as a security interest is ‘created’. 
50 IX. – 2:101(a), IX. – 2:105 et seq. A security right may also be retained by the secured creditor while 
transferring ownership to the debtor (IX. – 2:113), or it may be created by the former by relying on a right 
of retention of possession (IX. – 2:114); see IX. – 2:101(b)-(c).  
51 In addition, the seller, supplier or lessor must be the owner of – or act with authority in relation to – the 
supplied assets, the assets must be specified in the contract for proprietary security and the secured right 
must exist; see IX. – 2:201(a)-(d). 
52 Registration can always be used to obtain effectiveness (IX. – 3:102(1)), possession can only apply to 
corporeal assets (IX. – 3:102(2)(a); IX. – 3:201) and ‘control’ is the designated method of perfection for 
intangibles (IX. – 3:102(2)(b)). Methods for achieving effectiveness can be changed; as long as an 
‘uninterrupted temporal continuity’ is kept between the preceding and the new method, third party 
effectiveness will not be lost; see IX – 3:104 and the Comments thereto. 
53 See IX. – 3:107(1): “An acquisition finance device is effective only if registered.” 
54 Legal literature on Book IX and related subjects shows little consistency in terminology regarding 
whether a security interest has been ‘created/become effective’ (i.e. in accordance with Book IX 
terminology) on the one hand, or whether a security interest has ‘attached/become perfected’ (i.e. in 
accordance Art. 9 UCC terminology) on the other hand; these variations are often used interchangeably 
and I will therefore do likewise in the remainder of this chapter.                                                                                                                                                                                                                                                                                                                                                                                                                         
55 See IX. – 3:301 et seq. 
56 See infra footnote 73 and footnote 109 the references mentioned there. 
57 See Beale 2008, p. 101 on this choice: “The team also assumes that, for security over moveable property, it makes 
little sense to have local registers in each jurisdiction when the property may end up in a different jurisdiction. It would be 
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non-possessory proprietary security in movable assets, including retention of ownership 
devices.58 In this new ERPS, security interests will be registered against identified59 
debtors (‘personal folio system’); it will be fully electronic and directly accessible online 
for its users.60 All filings, including amendments or deletions, can be made only if they are 
‘authenticated’ and if the debtor has declared its consent61 to the register. ‘Authentication’ 
means that the filer’s identity is checked.62 To this purpose, filers have to ‘undergo a 
procedure during which their identities and contact details are verified’ before they can 
make their first filing.63 As a result of this procedure, the filer’s name and address are 
available in the filing system and do not need to be provided on each new filing form. 
Filers do, however, have to include a description of the encumbered assets64 and also a 
declaration in which they assume liability for damage caused to the debtor or other parties 
by a wrongful registration.65 Additional information, such as the maximum amount of the 

                                                                                                                                        
 
 
 
 
 
 
much simpler to have a single, computerised register that would cover security rights over property anywhere in the EU.” It 
has not been made clear in the Comments who will be the competent authority operating this system. 
58 See IX. – 3:303 and the Comments thereto.  
59 See IX. – 3:306(1)(a). Although this identification process has not been fully developed yet, it will 
involve the debtor signing up to the register with a ‘personal unique identification’ number; see Comment 
D to IX. – 3:304. 
60 For filers, see IX. – 3:305(1): “Entries in the register can be made directly by the secured creditor.” For searchers, 
see IX. – 3:317 as cited in footnote 70. See also IX. – 3:302(2): “The register is to operate electronically and to be 
directly accessible for its users in an online format.” 
61 This consent can be given in advance of any filing during the identification process; see infra next 
footnote. As a result, (advance) filing is possible without the need to ask the debtor for its consent each 
time a filing is made. Any given consent can be freely terminated by the debtor at will. See IX. – 
3:306(1)(d), IX. – 3:309. Requiring the debtor’s consent is an explicit deviation from the Art. 9 UCC filing 
system; see Comment D to IX. – 3:301. See infra footnote 189 on advance filing and subsection 3.2.2.2, in 
particular footnote 136, for more detailed information on the various types of consent. 
62 See IX. – 3:304(1): “Any declaration to the online register, such as filing, amending or deleting an entry in the register 
or a declaration of consent, requires authentication by the person making the declaration.” According to IX. – 3:304(2), 
authentication requires: “(a) the use of log-in information which is issued to individual users of the online register after an 
initial enrolment in the register during which the identity and the contact details of the user are verified; or (b) the use of secure 
online identity verification systems of general application, if such systems are brought into operation at a European or member 
state level.” 
63 Comment B to IX. – 3:304. 
64 IX. – 3:306(1)(b). According to IX. – 3:306(1)(c), this should be indicated ‘by one or several references 
to a list of categories of assets to which category the encumbered assets belong’. Yet, according to IX. – 
3:306(2), ‘a declaration that the creditor is to take security over the security provider’s assets or is to retain 
ownership as security is sufficient’. When the security interest is a retention of ownership device, 
‘references to the encumbered assets refer to the assets supplied under a contract of sale, hire-purchase, 
leasing or consignment’; see IX. – 1:104(2)(a). 
65 IX. – 3:306(e). 
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security, may be included.66 Advance filing is possible.67 A filing expires after five years, 
unless it is renewed for another 5 years.68 Interim deletion of the filing may be effectuated 
at any time, but only by the secured creditor.69 

Anyone can search the register.70 A search can be performed against individual 
debtors, but also against assets that are specified, for example, by a unique serial 
number.71 When a search is made, the following information will be visible at the very 
minimum: the name and contact details of the debtor and of the filer, the time of filing 
and a description of the encumbered assets.72 Searchers can then verify if and to what 
extent the registered assets are in fact encumbered.73 If so requested, secured parties have 
the legal duty to provide further information on their collateral within 14 days.74 The 
registered secured party owes this duty to both the inquirer and the debtor, on penalty of 
incurring liabilities for damages for any loss caused by breach of this duty.75 In addition to 
liability in damages, the registered secured party bears the consequences of an incorrect or 
late reply on a more fundamental level; see infra subsection 3.2.2.1. 

Book IX DCFR addresses priority conflicts between all kinds of parties involved 
in secured transactions law like Art. 9 UCC. In my paraphrasing, these parties include:76, 77 

                                            
66 See IX. – 3:307(c). See (a) and (b) for two other examples of information that may be included. 
67 IX. – 3:305(2): “Entries can be made before or after the security right referred to has been created or the contract for 
proprietary security has been concluded.” 
68 An entry has to be renewed before the end of its period of expiry; see IX. – 3:325(1) and IX. – 3:326(1). 
Renewal is effectuated by a declaration to the filing system by the lender; IX. – 3:326(2). For such renewal, 
no separate declaration of consent by the debtor is necessary; see Comments to IX. – 3:326. Renewal is 
not possible if the entry contains an expiry date; see IX. – 3:326(1).  
69 IX. – 3:327(1). See the Comments to this Article: “If the security provider could delete entries itself, it could 
unilaterally destroy the secured position of the secured creditor vis-à-vis third persons.” 
70 IX. – 3:317: “Access to the register for searching purposes is open to anyone, subject to the payment of fees: it does not 
depend upon a consent by the security provider or the secured creditor.” 
71 IX. – 3:318. This last option may be particularly useful when the debtor is not known; see Comment A 
to IX. – 3:318. Although searching may be conducted against assets, entries are all filed against the debtor 
and the debtor only (‘personal folio system’); see Comments to IX. – 3:302. 
72 IX. – 3:308(a)-(e). 
73 See Comment C to IX. – 3:301: “Whether the proprietary security has in fact been created, has not ceased to exist 
and which assets exactly are used as collateral are questions which any interested person might be able to ascertain only by 
making further inquiries.” Cf. Comment A to IX. – 3:319: “More specific and concrete information can only be obtained 
on the basis of an inquiry motivated by this warning.” 
74 See IX. – 3:319(1): “Any registered secured creditor has a duty to answer requests for information by inquirers 
concerning the security right covered by the entry and the encumbered assets if these requests are made with the security 
provider’s approval.” See also IX. – 3:320(1). The time limit of 14 days is provided by IX. – 3:319(3). In 
subsection 3.2.3.2 I will further elaborate on the fact that this rule, although it seems to be an 
improvement in comparison to Art. 9 UCC, in respect of the position of attaching unsecured creditors is 
an improvement mainly in name given that the debtor’s approval is still needed to make such an 
information request. 
75 IX. – 3:319(4). The Comments to this Article are loud and clear concerning the motive behind this rule: 
“Since inquiries and the information to be obtained in this way are central to the functioning of the register, they cannot be 
regarded as a matter to be left for the parties to regulate themselves. (…). Rules must exist which force them to give accurate 
information without undue delay.” 
76 Buyers are excluded from Book IX coverage. To the extent necessary, I will discuss the rules of Book 
VIII to shed light on the position of buyers. 
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§ secured lenders: holders of a (non-possessory) security right. 
§ acquisition finance secured lenders: banks or other types of lenders secured by an 

acquisition finance device. 
§ (acquisition finance) secured sellers: sellers secured by an acquisition finance 

device, including sellers that have remained the owner of the assets by 
virtue of a retention of ownership device.78 , 79 

§ attaching unsecured creditors or execution creditors: creditors that have commenced 
enforcement action against (part of) the debtor’s assets to recover their 
trade debts.80 

§ general unsecured creditors: creditors who do not have the benefit of a security 
interest or any other preference.81 

 
Under Book IX DCFR, all creditors rank equally, unless a creditor is secured by e.g. a 
security right or a retention of ownership device. Hence, secured lenders, holders of a 
proprietary right, and secured sellers have priority over general unsecured creditors. This 
applies even if these parties have not (yet) fulfilled ‘additional formalities’. Priority 
between competing proprietary rights is governed by the ‘order of the relevant time’.82 As 
the relevant time differs for each type of proprietary right, the effect of this rule differs 
depending on the type of priority conflict at stake. Between limited proprietary rights 
other than security rights, the time of creation is decisive.83 The same applies to security 
rights that are not (yet) made effective (i.e. ‘perfected’).84 However, an effective security 

                                                                                                                                        
 
 
 
 
 
 
77 Furthermore, these parties include holders of limited proprietary rights, other than security rights. Given 
the subject of this thesis, I will only deal summarily with limited proprietary rights other than security 
rights. 
78 I reiterate that this category includes suppliers under a contract of hire-purchase, lessors under a 
contract of financial leasing and suppliers under a contract of consignment; see IX. – 1:103(2) and supra 
footnote 40. 
79 Comment C to IX. 2:201 clarifies that: “While security rights as limited proprietary rights are regarded as 
acquisition finance devices only if additional criteria are fulfilled, retention of ownership devices are always covered by the 
definition of acquisition devices (see IX. – 1:201(3)).” 
80 More specifically, under Book IX, this is a creditor who has started to bring execution against those 
assets and who, under applicable law, has obtained a position providing protection against a subsequent 
execution; IX. – 3:101(b). 
81 Cf. Chapter 1, subsection D.1 for a definition of ‘general unsecured creditors’. 
82 IX. – 4:101(1).  
83 IX. – 4:101(2)(b). 
84 IX. – 4:101(4). 
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right always takes priority over an ineffective security right, even if the latter was created 
earlier in time.85 Similarly, an ineffective security right will never be able to trump a 
limited proprietary right.86 Book IX DCFR adopts a rule that is similar to the ‘first-to-file-
or-perfect’ rule of Art. 9 UCC Between effective security rights: the security right that was 
registered or ‘has become effective’ first has priority.87 This rule has two main 
consequences. First, it entails that the first registered right wins between two or more 
registered security rights.88 Second, if two competing security interests have become 
effective (i.e. have been ‘perfected’) in two different ways, the security interest that 
became effective (in either way) first wins.89 However, these rules are subject to an 
important exception. Under the DCFR, unlike Art. 9 UCC, knowledge, which includes both 
actual and constructive knowledge, of pre-existing security may provide a correction to 
the priority rules: second-in-time secured parties can acquire a first-in-time security right 
in an already encumbered asset only if they acted in good faith with regard to the 
encumbrance existing in favour of the former.90 If a security right is acquired on the basis 
of good faith acquisition in disregard of an earlier proprietary right, the former will take 
priority over the latter regardless of the order of registration.91 In other words, the first-
to-file-or-perfect rule is by no means as rigid under Book IX DCFR as under Art. 9 UCC. 
From the moment that unsecured creditors are to be characterized as ‘execution 
creditors’92 they will also compete with holders of proprietary security interests, simply 
because – as of that moment – they are regarded as holders of effective security interests 

                                            
85 IX. – 4:101(3). This also applies to a priority conflict between the holder of an effective security right 
and the holder of a retention of ownership device that has not been made effective (i.e. registered); see 
Comment M to IX. – 4:101. 
86 This does not follow explicitly from IX. – 4:101(2)(a), but can be derived from Comment M to this 
Article. 
87 IX. – 4:101(2)(a): “(…) for security rights, [the relevant time is, DJYH] the time of registration according to 
Chapter 3, Section 3, if any, or the time at which the security right has otherwise become effective according to the other rules 
of Chapter 3, whichever is earlier (…)” 
88 See Comment G to IX. – 4:101: “For registered security rights, the relevant time is in general (…) the point of time 
at which the security right is registered (…).” 
89 For example, a security interest in movable assets can achieve ‘effectiveness’ by being registered or by 
being taken in possession. The secured creditor that does this first will win. Cf. Comment H to IX. – 
4:101. 
90 In a nutshell, if the acquirer has actual knowledge of an earlier security right or if there are other 
circumstances on the basis of which the acquirer can be expected to know that the asset(s) concerned 
might have been acquired by the debtor subject to an existing encumbrance, it will not be considered to 
have acted in good faith in acquiring the subsequent security; IX. – 2:108; IX. – 2:109 
91 IX. – 4:101(5).  
92 Comment B to IX. – 3:101 makes clear that it must be left to the national law of the place where the 
execution is instituted to determine when and at which moment a creditor “becomes an execution 
creditor”, because there are no uniform rules on judicial executions. 
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themselves.93 Briefly stated, a creditor that has ‘seized’ (part of) the debtor’s asset(s) 
before a secured creditor has perfected its security interest has priority.94 

There is one major exception to the basic priority rules set out above similar to the 
exception set out under Art. 9 UCC. Holders of an acquisition finance device are afforded 
‘superpriority’ over limited proprietary interests and security interests, even effective 
ones.95 Acquisition finance devices include retention of ownership devices and security 
rights securing acquisition financing.96 The motives for granting this superpriority are 
similar to those put forward in the United States.97 Acquisition finance devices must be 
registered within 35 days98 after delivery of the supplied asset to the debtor99 to actually 
obtain this ‘privileged regime’ over holders of proprietary interests, execution creditors 
and the insolvency administrator. Competing security interests made effective in the 
interim period of 35 days will be valid, but they will rank after the acquisition finance 
device.100 Superpriority is also afforded to parties that have retained possession of the 
assets because they have not been reimbursed for efforts spent on repair or improvement 
of these assets.101 
 

                                            
93 IX. – 4:107: “For the purpose of determining priority, an execution creditor is regarded as holding an effective security 
right as from the moment of bringing an execution against specific assets if all preconditions for execution proceedings against 
these assets according to the procedural rules of the place of execution are fulfilled.” 
94 Hence, prior to ‘perfection’, secured creditors run the risk of being subordinated to unsecured creditors 
as soon as the latter have started to bring execution against (part of) the debtor’s assets. Secured creditors 
run a similar risk with respect to the debtor’s bankruptcy: the bankruptcy trustee (in Book IX terminology, 
the ‘insolvency administrator’) can avoid ineffective security interests, after which the collateral becomes 
part of the bankruptcy estate and can be liquidated by the trustee for the benefit of the general unsecured 
creditors; see IX. – 3:101(1)(a) and (c). 
95 IX. – 4:102(1). See Comment A to this Article: “Superpriority means that these security rights enjoy priority over 
any other security rights, irrespective of the order the relevant time. Even if competing security rights had become effective 
earlier, security rights with superpriority take precedence.” 
96 See Comment C to IX. – 2:301, IX. – 1:201(3) and Comment A to IX. – 3:107, which speaks of a 
‘privileged regime’ for acquisition finance devices. Security rights created by retention (IX. – 2:113) will 
also typically be acquisition finance devices; see Comment E to IX. – 2:113. 
97 See Comment B to IX. 4:102 for an explanation of these motives. 
98 The drafters wanted to link up with the widespread commercial practice of terms of payment, which are 
mostly set at around 35 days; see Comment C to IX. – 3:107. 
99 See IX. – 3:107(2): “If registration is effected within 35 days after delivery of the supplied asset, the acquisition finance 
device is effective from the date of creation”; i.e. the acquisition finance device becomes retroactively effective. If 
the holder of an acquisition finance device allows this period to elapse, it will become effective at the time 
when it is actually registered. In that case, however, its holder will not enjoy superpriority under IX. – 
4:102; see IX. – 3:107(3) and previous footnote. 
100 Although it seems logical that this would also apply in relation to a bankruptcy trustee appointed in the 
interim period of 35 days, Comment C to IX. – 3:107 is not very clear on this: “Generally, the retroactivity 
provided for by paragraph (2) gives the holder of an acquisition device effective protection. However, in order to avoid disputes 
and legal risks, and especially if the (…) [debtor, DJYH] is financially weak and there are many unpaid creditors, it is 
advisable not to rely too much on the 35 days grace period, but to register as soon as possible.” 
101 IX. – 4:102(3): “A security right based upon a right of retention of possession according to IX. – 2:114 (…) takes 
priority over any other right in the retained asset.” Comment E to IX. – 4:102(3) cites the example of the liens of 
repairers, warehouse keepers or transporters. Cf. Comment D to IX. – 2:201. 
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right always takes priority over an ineffective security right, even if the latter was created 
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3.2. The Book IX DCFR approach to proprietary conflicts 
The previous subsection showed that in its basic structure Book IX DCFR is comparable 
to Art. 9 UCC. There are also differences, however, resulting both from conscious policy 
choices concerning content and from the proposed method of implementation. Some of 
these differences stem from the continental European legal tradition, while others have 
their basis in technological progress. In keeping with the aim of this thesis, this subsection 
will now evaluate if and to what extent Book IX DCFR, in its bare essence, prevents 
proprietary conflicts. Consideration will also be given to the cost-efficiency of the 
proposed solution.102 
 
3.2.1. Basics 
Book IX DCFR settles several types of proprietary conflicts in secured transactions law 
like Art. 9 UCC.103 Book IX DCFR not only settles, but more importantly, also prevents 
such conflicts by forcing secured parties to make information available about their 
security. 

The obligation for secured parties to provide information on their collateral exists 
on two ‘levels’ or ‘layers’. The first layer of information has to be made public in the filing 
system itself, by filing a ‘notice’ indicating that a security interest or retention of 
ownership device in the debtor’s assets may104 exist. Book IX DCFR induces secured 
parties to file such notices by stipulating that a security right has no effect certain specific 
prospective types of third parties until it has been filed (or otherwise ‘made effective’, i.e. 
perfected). Essentially, these third parties include holders of a proprietary right, attaching 
unsecured creditors (in Book IX DCFR terminology, ‘execution creditors’) and the 
bankruptcy trustee (in Book IX DCFR terminology, ‘insolvency administrator’).105 
Prospective lenders and buyers not in the ordinary course of business of the transferor are 
given the ultimate incentive to check the filing system, because only after this check has 
taken place can they be certain about acquiring or lending against the assets free of any 
encumbrance. They will be protected against a prior unknown security interest or 
retention of ownership device only if they acted in good faith, i.e. they neither knew nor 
could reasonably have been expected to know that the debtor had no authority to grant a 
security right in or transfer the asset in disregard of the prior encumbrance.106 Lenders 

                                            
102 My source material has been restricted as Book IX has only been published with preliminary 
comments, which are not complete and bear clear traces of haste. 
103 See supra subsection 3.1 of this chapter. 
104 See supra footnote 73 and infra footnote 109 and the Comment mentioned there. 
105 IX. – 3:101(1)(a)-(c). 
106 See IX. – 2:108(1)(b) and IX. – 2:109(1)(b) for subsequent lenders and VIII. – 3:101 and VIII. – 3:102 
for subsequent buyers. On secured creditors specifically, see Comment B to IX. – 2:109: “(…) every secured 
creditor will be regarded as having constructive notice of every security right or retention of ownership device that is registered 
against the security provider. (…). In effect, this principle, which is in line with virtually all systems of registration for security 
rights, requires a creditor who is about to acquire a proprietary security right in an asset to investigate whether any security 
rights or retention of ownership devices are registered in that asset against the security provider.” 
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and buyers not in the ordinary course of business cannot invoke good faith protection if 
the prior right is registered against the debtor.107 Take note, however, that checking the 
filing system is necessary but not sufficient for protection. The absence of a filing does 
not mean that subsequent lenders and buyers have therefore been acting in good faith. 
According to Book VIII and Book IX DCFR, lenders and buyers will only be able to 
obtain an asset free of a prior security interest if they have checked the register, and have 
not found an entry against the debtor and did not otherwise have knowledge of the 
existence of a prior right. 

 
Buyers that acquired the asset(s) in the ordinary course of business will be able to 
acquire the asset(s) free of prior encumbrance without needing to search the filing 
system. In other words, they are not charged with the constructive notice of registered 
filings.108 The motive behind this rule is explained in Comment C to IX. – 6:102: 
“Transactions conducted in the ordinary course of the transferor’s business should be protected; it would 
constitute a major obstacle for commerce in general if parties could no longer have confidence in the 
possession of the goods by the transferor and if it were necessary to investigate whether any registered 
security rights and retention of ownership devices existed in these assets.” 

 
Because a filing is in essence no more than a warning about the possible existence of 
security, proprietary conflicts are not prevented only on the basis of the register. To the 
extent that lenders and buyers not in the ordinary course of business intend to acquire a 
security interest or an asset free of any encumbrance respectively, they will need to ask the 
registered secured party to what extent its ‘notice’ represents the actual state of affairs.109 
Book IX DCFR gives secured parties the legal duty to provide this information and to do 
so within the prescribed time limit,110 on penalty of liability in damages towards the 

                                            
107 See IX. – 2:108(2) and IX. – 2:209(2) for subsequent lenders and VIII. – 3:101(…) and VIII. – 3:102 in 
conjunction with IX. – 6:102(2) for subsequent buyers. I quote the last-mentioned provision to illustrate 
the point: “For the purposes of VIII. – 3:102 (…) a transferee is regarded as knowing that the transferor has no right or 
authority to transfer ownership free from the security right if this right is registered under Chapter 3, Section 3 (…)”. 
108 This follows from the last sentence of IX. – 6:102, which makes clear that registration excludes good 
faith protection, “(…) unless: (a) the transferor acts in the ordinary course of its business; or (b) the entry is filed against 
a security provider different from the transferor.” The transfer of inventory will always be in the ordinary course of 
business; see IX. – 5:204. 
109 Cf. Comment A to IX. – 3:319, which indicates that further inquiry will always be necessary because the 
information in the filing system is both limited and unreliable: “Information contained in an entry might be 
outdated, e.g. if the security right or retention of ownership device concerned has ceased to exit, but the entry has not been 
deleted. In other cases the description of the assets serving as security contained in the entry might have been too broad from the 
outset or too unspecific to individualise specific assets. The register therefore fulfills a warning function only, merely stating that 
a security right or retention of ownership device might be in existence. More specific and concrete information can only be 
obtained on the basis of an inquiry motivated by this warning.” Not only subsequent secured parties, but also 
buyers will have such a right to demand further information; see Comment B to IX. – 3:319. 
110 This means within 14 days. See supra footnote 73 and IX. – 3:319(3). This duty is owed to both the 
inquirer and the debtor. Registered parties can provide this information by stating specifically whether the 
assets in the inquiry are encumbered or subject to a retention of ownership device, but they can also 
forward the relevant parts of the security agreement; see IX. – 3:320(2)(a) and (b). No information needs 
to be provided if the filed notice clearly indicates that certain assets are not encumbered. In addition, the 
registered party is not obliged to provide information about assets other than that specifically requested by 
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debtor for any loss caused by breach of this duty.111 Moreover, Book IX DCFR puts the 
priority position of registered lenders at stake if they fail to give an inquirer the right 
information or to do so in time. This is the second ‘layer’ of information. If a registered 
party fails to provide the requested information altogether, it will be treated as if it had 
replied that the assets concerned were not encumbered or subject to a retention of 
ownership device.112 The registered lender will simply lose its ranking against the 
subsequent secured party that takes security after having made the request for 
information. Delayed answers are equally risky.113 

Within the prescribed period of 14 days, registered parties are also given the 
incentive to supply the inquirer with correct information,114 as any information given will 
overrule the effect of a filed notice. If, for example, the debtor’s assets concerned are 
encumbered, but the registered secured party mistakenly and incorrectly informs the 
inquirer that they are not, the inquirer may acquire a proprietary right in the debtor’s 
assets free of any encumbrance within three months, on the basis of a good faith 
acquisition. In other words, the subsequent lender will have priority over the registered 
lender, in spite of the latter’s earlier filing.115 The same principle applies to subsequent 
buyers not in the ordinary course of business: they will acquire the asset free from the 
prior right. In the same line of thought, if the registered secured creditor correctly informs 
an inquirer that the debtor’s assets are not encumbered, the inquirer will be protected 
against any security rights subsequently created by the registered secured creditor, assuming 
that it has created a security interest itself. Here too, the inquiring subsequent lender will 
have priority over the registered lender, despite the latter’s earlier filing.116  

                                                                                                                                        
 
 
 
 
 
 
the inquirer. It is in line with this that the registered party is not required to give a complete overview of 
all the debtor’s assets serving as collateral; see IX. – 3:320(5) and Comments A and C to this Article. 
111 Comment B to IX. – 3:319 provides an example of such loss: “Should the secured creditor’s conduct make it 
impossible for the security provider to obtain further secured credit, so that the latter can only obtain unsecured credit at higher 
interest rates, then the security provider could claim the difference as damages.” 
112 IX. – 3:323(1) and IX. – 3:321. This also applies if the registered party has (mis)informed the inquirer 
that its security right or retention of ownership device has been transferred. Cf. Comment A to IX. – 
3:323(1). 
113 IX. – 3:323(2): “If the secured creditor delays in answering the request for information under IX. – 3:319 (Duty to give 
information) and IX. – 3:320 (Content of the information), [IX. – 3:323(1), DJYH] applies if a proprietary right is 
created in favour of or acquired by the inquirer before the secured creditor answers the request for information.” 
114 There is an important exception to this, which will be discussed in subsection 3.2.3.2. 
115 See IX. – 3:322(1). 
116 However, this rule applies only if the security right is granted to the inquirer within three months after 
it made this information request. See IX. – 3:321(1) and Comment B to this Article. 
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The aforementioned rules give subsequent lenders and buyers not in the ordinary course 
of business an incentive to ask registered lenders for further details concerning their 
purported claim. At the same time, these rules give them the confidence to rely on the 
information supplied. This gives buyers not in the ordinary course of business and lenders 
the ability to enter safely into a transaction without running the risk of getting involved in 
a proprietary conflict. Thus far, the basics. 

 
3.2.2. Positive aspects 
Book IX DCFR prevents various types of proprietary conflicts and, in my view, more 
successfully than its American counterpart. It not only prevents proprietary conflicts 
more effectively, by proposing smarter rules (see subsection 3.2.2.1), but these proposed 
rules also seem to be more cost-efficient by better facilitating both the process of finding 
notices and the phase of making ‘further inquiry’ (see subsection 3.2.2.2). 
 

3.2.2.1. A stronger incentive for secured parties to supply information 
Most importantly, Book IX DCFR gives registered secured parties a stronger incentive to 
supply information on the status of their collateral to inquirers than Art. 9 UCC. If 
registered secured parties fail to give the requested information or do not present the 
information on time, they will not only be liable in damages towards the debtor, but will 
also run the risk of losing their priority position against the inquirer if the latter has 
obtained subsequently a security interest; see infra subsection 3.2.1. This is an 
improvement compared to the position under Art. 9 UCC, where at best the lender may 
incur liability for damages sustained by the debtor, which is difficult to enforce in 
practice.117 Compared with Art. 9 UCC – which gives inquirers no confidence to lend 
until any conflicting prior filed notices have been amended or removed – this Book IX 
rule facilitates a quicker lending process, since lenders can rely on the reply given in 
response to their inquiry and need not await correction or updating of any filed entries in 
order to be protected, which is much more efficient than Art. 9 UCC. Although this may 
come at a price (as it may contribute to the contamination of the filing system), this 
downside is clearly mitigated by e.g. the proposed requirements of ‘authentication’ and 
‘consent’, which will be discussed in the next subsection. 

It is also worth noting that Book IX DCFR permits inquirers to address an 
information request directly to the registered party.118 This is an explicit deviation from Art. 
9 UCC, that grants debtors the sole permission to make these requests. Although this 
would seem to simplify the search process, it is an improvement mainly in name, as 

                                            
117 See Chapter 5, subsection 2.4.3. 
118 This request must be made in ‘textual form’. The Comments to IX. – 3:324 indicate that the register 
may be used as a ‘communication platform’ for information requests (and received replies), in order to 
provide for proof of the time the request is made. Concrete proposals to this end have not yet been made 
by Book IX. 
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debtor for any loss caused by breach of this duty.111 Moreover, Book IX DCFR puts the 
priority position of registered lenders at stake if they fail to give an inquirer the right 
information or to do so in time. This is the second ‘layer’ of information. If a registered 
party fails to provide the requested information altogether, it will be treated as if it had 
replied that the assets concerned were not encumbered or subject to a retention of 
ownership device.112 The registered lender will simply lose its ranking against the 
subsequent secured party that takes security after having made the request for 
information. Delayed answers are equally risky.113 

Within the prescribed period of 14 days, registered parties are also given the 
incentive to supply the inquirer with correct information,114 as any information given will 
overrule the effect of a filed notice. If, for example, the debtor’s assets concerned are 
encumbered, but the registered secured party mistakenly and incorrectly informs the 
inquirer that they are not, the inquirer may acquire a proprietary right in the debtor’s 
assets free of any encumbrance within three months, on the basis of a good faith 
acquisition. In other words, the subsequent lender will have priority over the registered 
lender, in spite of the latter’s earlier filing.115 The same principle applies to subsequent 
buyers not in the ordinary course of business: they will acquire the asset free from the 
prior right. In the same line of thought, if the registered secured creditor correctly informs 
an inquirer that the debtor’s assets are not encumbered, the inquirer will be protected 
against any security rights subsequently created by the registered secured creditor, assuming 
that it has created a security interest itself. Here too, the inquiring subsequent lender will 
have priority over the registered lender, despite the latter’s earlier filing.116  

                                                                                                                                        
 
 
 
 
 
 
the inquirer. It is in line with this that the registered party is not required to give a complete overview of 
all the debtor’s assets serving as collateral; see IX. – 3:320(5) and Comments A and C to this Article. 
111 Comment B to IX. – 3:319 provides an example of such loss: “Should the secured creditor’s conduct make it 
impossible for the security provider to obtain further secured credit, so that the latter can only obtain unsecured credit at higher 
interest rates, then the security provider could claim the difference as damages.” 
112 IX. – 3:323(1) and IX. – 3:321. This also applies if the registered party has (mis)informed the inquirer 
that its security right or retention of ownership device has been transferred. Cf. Comment A to IX. – 
3:323(1). 
113 IX. – 3:323(2): “If the secured creditor delays in answering the request for information under IX. – 3:319 (Duty to give 
information) and IX. – 3:320 (Content of the information), [IX. – 3:323(1), DJYH] applies if a proprietary right is 
created in favour of or acquired by the inquirer before the secured creditor answers the request for information.” 
114 There is an important exception to this, which will be discussed in subsection 3.2.3.2. 
115 See IX. – 3:322(1). 
116 However, this rule applies only if the security right is granted to the inquirer within three months after 
it made this information request. See IX. – 3:321(1) and Comment B to this Article. 
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information request directly to the registered party.118 This is an explicit deviation from Art. 
9 UCC, that grants debtors the sole permission to make these requests. Although this 
would seem to simplify the search process, it is an improvement mainly in name, as 

                                            
117 See Chapter 5, subsection 2.4.3. 
118 This request must be made in ‘textual form’. The Comments to IX. – 3:324 indicate that the register 
may be used as a ‘communication platform’ for information requests (and received replies), in order to 
provide for proof of the time the request is made. Concrete proposals to this end have not yet been made 
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inquirers still need the debtor’s consent to make an inquiry with the lender.119 Inquirers 
may also obtain information on the secured liability, but any such request must be 
exclusively addressed to the debtor and may not be addressed directly to the secured 
lender.120  
 

3.2.2.2. A more efficient design for the filing system 
Besides being more effective, Book IX DCFR is set up in a way that simplifies both the 
process of finding notices in the ERPS and the process of ‘making further inquiry’ in 
comparison to Art. 9 UCC. 

First and foremost, it will be much easier, quicker and cheaper for searchers to 
obtain information from the ERPS than from the Art. 9 UCC filing system. Not only will 
the ERPS operate entirely electronically, it will also be directly accessible by its searchers, 
i.e. without the involvement of a filing officer.121 The absence of human intervention will 
inevitably decrease errors and delays in processing filings.122 In addition, it will reduce the 
(yet to be set) filing and search fees, since these costs no longer need to be passed on.123 

Another very promising step in Book IX DCFR is the adoption of the requirement to 
allow entries to be made only against identified security providers (i.e. debtors) only.124 This 
means that debtors will be made uniquely distinguishable in the filing system through a 
specifically prescribed ‘identification process’. Although this process has not yet been fully 
developed, it will in any event require the debtor to sign up to the register with a ‘personal 

                                            
119 Comment B to IX. – 3:319 explains what subsequent lenders and buyers should do if the debtor does 
not give its consent for an information request: “If the security provider does not give its approval, then a prospective 
creditor should simply refrain from granting credit. Similar possibilities would exist for a person intending to acquire full 
ownership of the security provider’s assets in a situation where any prior proprietary security in these assets would not cease to 
exist by reason of the transfer.”  
120 IX. – 5:401(1). 
121 See IX. – 3:302(2): “The register is to operate electronically and to be directly accessible for its users in an online 
format” and IX. – 3:305(1): “Entries in the register can be made directly by the secured creditor.” This is also referred 
to as a ‘direct entry system’, according to Comment C to IX. – 3:301: “(…) a system of publicity by registration 
in which, differing from more traditional models, entries into the register can be effected directly by the parties themselves 
without any need for an involvement of a public registrar who might have to check the particulars of the security device and the 
content of the registration.” Cf. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 
2010), p. 72 on electronic filing: “(…) a purely electronic registry is the ideal (…).” 
122 Cf. Comment C to IX. – 3:301: “In most systems which follow the public registrar-based model, there will be 
backlogs of applications for registrations which the public registrar has not yet had the time to process; this results in security 
rights or retention of ownership devices whose existence is not visible from the content of the register, thereby failing the 
objectives of a system of publicity by registration. Moreover, the introduction of a public body operating as a registrar for a 
pan-European register of proprietary security in movables would create enormous costs. This rather bold proposal can therefore 
have any prospects of realisation only if the involvement of a public body is kept to a minimum (…).” In this respect, the 
Book IX drafters have deliberately deviated from Art 9 UCC; see Comment D to IX. – 3:301. 
123 Cf. Comments to IX. – 3:317: “(…) the payment of fees is mentioned only as it will be necessary for the maintenance 
of the register.” Several modern filing systems have proven to be maintainable by filing and search fees only. 
One example of this is the Australian system; Gavon McKosker IACA Conference, May 2013. 
124 IX. – 3:306(1)(a): “An entry can be entered into the register only if it is made in respect of an identified security 
provider.” Cf. IX. – 3:302(1): “The European register of proprietary security is to operate as a personal folio system, 
allowing entries concerning security rights to be filed against identified security providers.” 
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unique identification’ number.125 As a result, searchers do not need to search for the debtor 
in the ERPS by entering the name themselves; they can simply select from a list of debtors, 
thereby also avoiding the hassle of trying to identify the right one:126 

 
“(…) after choosing a certain security provider, a user of the register can browse through all 
entries filed against the security provider.”127 

 
The drafters’ decision ‘to introduce a completely new register’ rather than linking national 
filing systems is another positive step in the aim to create an efficient and error-free filing 
system. This entails that the register will be ‘European’ (i.e. multi-state) rather than state-
based, which will guarantee uniformity in filing and search practices.128 The drafters 
appear to take the view that preventing fragmentation is absolutely essential to the success 
of a filing system, and in my view rightly so: 
 

“Even if the national registers could be adapted along the lines of these provisions, a 
fragmentation of the system of registration under these rules into 25 or more separate units on 
Member State level does not appear to be compatible with the objectives of these rules in 
general.”129 

 
The creation of a one-stop shop for filing and searching will, in addition to creating 
uniformity in filing and search practices, also avoid any legal uncertainty about where to 
file, simply because there will be just one (‘central’) filing office to log into.130 Not only 

                                            
125 The most prominent scholar to have pointed out the importance of a unique identifier in the process 
of searching and filing was LoPucki in the U.S., see LoPucki 1995, p. 601. This idea is not new either in 
Europe, see e.g. ‘Publicity of Security Rights’ (London: EBRD, 2004), p. 4: “It is relatively easy to construct a 
simple and uniform method for uniquely classifying and indexing all chargors, that is the persons (physical and legal) who 
create charges (by reference to name, ID or commercial registration number, address, date of birth, and so on).” See also 
supra footnote 27. 
126 I think the U.S. based Burton would be pleased with this, and rightly so. See Burton 2012, p. 327: “(…) 
no matter how a state designs its system, if creditors are given the responsibility of recording the name of the debtor on the 
financing statements themselves, errors and eventual litigation will follow.” Cf. Livingston 2007, pp. 155-156. 
127 Comment A to IX. – 3:318. Cf. Comment D to IX. – 3:304 and footnote 86. 
128 See IX. – 3:301(1): “A registration that is required or allowed for any security right or retention of ownership device 
under the rules of this Book is to be effected in a European register of proprietary security (…).” There seems to be an 
exception to this, which will be discussed in subsection 3.2.3.4. 
129 Comment E to IX. – 3:301.  
130 See ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC 2010), p. 32: “One of 
the deficiencies that can render secured financing systems unsustainable is multiple sources of information regarding claims 
against the same movable property. This can happen when the information on claims against movables is not centralized, i.e. 
registration is fragmented among different registries for sub-national jurisdictions or among registries at different levels of 
government. The better practice is to centralize all secured transactions information in one place (with respect to movable 
property). With modern computerization, this approach has proven very effective (e.g. The International Registry of Security 
Interests on Mobile Equipment, Romania, Cambodia and Bosnia and Herzegovina).” See also p. 65-66: “Since the 
principal function of a registry is to provide to persons who rely on it sufficient information to decide whether to deal with 
movable property, it is important that this information be available from one source. Therefore, there should be only one 
database in which information is captured and retained, and from which information may be retrieved. A unified database 
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124 IX. – 3:306(1)(a): “An entry can be entered into the register only if it is made in respect of an identified security 
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will this reduce filing and search activity to the required minimum, it will also clear a path 
for any attempt to modernize the filing system in the future.  

 
In the U.S., the state-based filing model slowed down some crucial modernization 
attempts. The most important example was the point at which the Art. 9 UCC drafters 
conceived the plan to replace name-based filing by incorporation-based filing in the 1990s:131 
as this would have resulted in particular states generating an explosion of filings (since 
most entities are incorporated in the state of Delaware, that state would have received a 
windfall to the detriment of other states), broad political opposition arose because state-
based filing offices had grown accustomed to relying on the revenue, and were 
therefore reluctant to give it up. Similar objections were raised in earlier history, when 
Art. 9 UCC was adopted and a transition took place from pre-Art. 9 UCC filing systems 
(which were entirely local) to ‘centralized’132 filing per state under Art. 9 UCC.133, 134 

 
Apart from the fact that it will be easier and cheaper to access the ERPS, filing and search 
activity and related costs will undoubtedly be reduced because the ERPS will yield fewer 
‘fake’ or ‘bogus’ filings than the Art. 9 UCC filing system. Two efficient measures to keep 
bogus filings out of the filing system are embodied first in the obligation that each filer 
must undergo a process of authentication,135 and second in the requirement that the 
debtor must give ‘formal’136 consent for an entry to be filed.137 Both measures are 

                                                                                                                                        
 
 
 
 
 
 
provides complete information relating to any registration effected against the movable property of a debtor regardless of the 
location of the debtor or whether the debtor is a juridical person or a natural person.” 
131 This is mainly because the choice of state-based filing inevitably introduced the issue of where (i.e. in 
what state) filing needed to take place.  
132 I reiterate that ‘central filing’ under Art. 9 UCC means that the financing statement must be filed with 
the centralized – i.e. the one and only – Secretary of State’s office of a particular state, which is located in the 
capital city of that state. See supra Chapter 5, subsection 3.3.3.2. This should not be confused with ‘multi-
state’, i.e. European, filing as discussed in the present subsection. 
133 Bowers presents a good example of the enormous opposition of local filing officers to the transition to 
Art. 9 filing because of the lost filing profits; see Bowers 1995, p. 724. 
134 The Polish author Spanogle also illustrates the importance of structuring the system in such a way that 
registration officers do not start relying on the revenue stream in his description of the development of 
Polish secured transactions law. When the Registered Pledge Act came into operation in Poland in 1996: 
“Many ministries wanted to take ownership for the registry. After all, the registry could generate money which, at that point, 
was a big deal to any ministry.” Spanogle continues: “At one point, [the Ministry of Justice, DJYH] thought that 
the registry’s revenues would sustain not just the court system [which was responsible for the filing, DJYH], but the 
entire Ministry of Justice.” Spanogle 2009, p. 288. 
135 See IX. – 3:304(1) and (2). For more information on how this authentication process should work, see 
Comment B to IX. – 3:304. In Australia, a system of this kind has also proved to be a success. Parties may 
only log in with a so-called ‘Ozzkey’. 
136 This means that the debtor has to declare its consent directly to the filing system. Whether the debtor 
has given its consent in the security agreement (‘substantive consent’) is not checked. 
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designed to keep bogus filings out of the filing system, and rightly so: the focus is on the 
refusal of such filings at the gate rather than on their removal after the fact, as is the current 
tendency in the U.S.138 One of the motives for this decision was the fact that efficient 
court proceedings for such removal are not available in all EU Member States.139 
 

This naturally does not mean that the debtor will not have an interest in having a filing 
deleted or amended, for example because it formulates the collateral too broadly. On 
the basis of IX. – 3:316, debtors can ask the registration office to amend or delete a 
filing. In such a case, the registration office will ask the secured creditor to delete or 
amend its filing to the extent requested by the debtor. If the secured creditor does not 
object to the requested amendment or deletion within two months, the entry will be 
deleted or amended as requested for by the debtor. If the registered secured creditor 
answers but objects, the entry will be marked as ‘contested’ to the extent of the debtor’s 
demand.140 

 
The requirement of ‘authentication’ is in my view the most effective tool to help keep the 
system on the straight and narrow, as it allows only identified parties, such as financial 
institutions, to make entries against a particular debtor. As a result, blood-drenched bogus 
filings141 can only be made if authenticated. The requirement of consent – the European 
equivalent of the U.S. requirement ‘authorization’ – is another good thing, as it leaves 
little room for entries to be made even before negotiations with the debtor have taken 
place. In fact, Book IX DCFR in contrast to Art. 9 UCC has taken the requirement of 
consent to a higher level by integrating it in the electronic filing system so that entries 
cannot be made without it. This is different in the U.S., where the debtor’s authorization 
is not checked and can even be given after an entry has been made. 
 

                                                                                                                                        
 
 
 
 
 
 
137 IX. – 3:306(1)(d). See supra footnote 61. The debtor’s consent can take various forms, from unlimited 
consent (giving the secured creditor complete freedom to draft filings) to partially limited consent (e.g. 
giving consent for filings covering a maximum amount, or indicating specific categories of collateral only) 
and very specified consent. See IX. – 3:309(3) and Comments B and C to this Article. 
138 See Comment A to IX. – 3:304 on the requirement of authentication: “The requirement of authentication is 
used as a safeguard against declarations fraudulently being made by other persons.” See also extensively about this 
Comment A to IX. – 3:309. Similarly, the requirement of consent is considered to be “(…) central for the 
protection of the security provider against all sorts of unwanted entries into the register”; see Comment D to IX. – 3:301. 
Cf. Comments to IX. – 3:309: “(…) there is the danger that entries are filed purely in order to inflict damage to the 
security provider’s interests.” 
139 See Comment A to IX. – 3:309. 
140 IX. – 3:316(1)-(5). 
141 See supra Chapter 5, subsection 2.4.1. 
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will this reduce filing and search activity to the required minimum, it will also clear a path 
for any attempt to modernize the filing system in the future.  

 
In the U.S., the state-based filing model slowed down some crucial modernization 
attempts. The most important example was the point at which the Art. 9 UCC drafters 
conceived the plan to replace name-based filing by incorporation-based filing in the 1990s:131 
as this would have resulted in particular states generating an explosion of filings (since 
most entities are incorporated in the state of Delaware, that state would have received a 
windfall to the detriment of other states), broad political opposition arose because state-
based filing offices had grown accustomed to relying on the revenue, and were 
therefore reluctant to give it up. Similar objections were raised in earlier history, when 
Art. 9 UCC was adopted and a transition took place from pre-Art. 9 UCC filing systems 
(which were entirely local) to ‘centralized’132 filing per state under Art. 9 UCC.133, 134 

 
Apart from the fact that it will be easier and cheaper to access the ERPS, filing and search 
activity and related costs will undoubtedly be reduced because the ERPS will yield fewer 
‘fake’ or ‘bogus’ filings than the Art. 9 UCC filing system. Two efficient measures to keep 
bogus filings out of the filing system are embodied first in the obligation that each filer 
must undergo a process of authentication,135 and second in the requirement that the 
debtor must give ‘formal’136 consent for an entry to be filed.137 Both measures are 

                                                                                                                                        
 
 
 
 
 
 
provides complete information relating to any registration effected against the movable property of a debtor regardless of the 
location of the debtor or whether the debtor is a juridical person or a natural person.” 
131 This is mainly because the choice of state-based filing inevitably introduced the issue of where (i.e. in 
what state) filing needed to take place.  
132 I reiterate that ‘central filing’ under Art. 9 UCC means that the financing statement must be filed with 
the centralized – i.e. the one and only – Secretary of State’s office of a particular state, which is located in the 
capital city of that state. See supra Chapter 5, subsection 3.3.3.2. This should not be confused with ‘multi-
state’, i.e. European, filing as discussed in the present subsection. 
133 Bowers presents a good example of the enormous opposition of local filing officers to the transition to 
Art. 9 filing because of the lost filing profits; see Bowers 1995, p. 724. 
134 The Polish author Spanogle also illustrates the importance of structuring the system in such a way that 
registration officers do not start relying on the revenue stream in his description of the development of 
Polish secured transactions law. When the Registered Pledge Act came into operation in Poland in 1996: 
“Many ministries wanted to take ownership for the registry. After all, the registry could generate money which, at that point, 
was a big deal to any ministry.” Spanogle continues: “At one point, [the Ministry of Justice, DJYH] thought that 
the registry’s revenues would sustain not just the court system [which was responsible for the filing, DJYH], but the 
entire Ministry of Justice.” Spanogle 2009, p. 288. 
135 See IX. – 3:304(1) and (2). For more information on how this authentication process should work, see 
Comment B to IX. – 3:304. In Australia, a system of this kind has also proved to be a success. Parties may 
only log in with a so-called ‘Ozzkey’. 
136 This means that the debtor has to declare its consent directly to the filing system. Whether the debtor 
has given its consent in the security agreement (‘substantive consent’) is not checked. 
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designed to keep bogus filings out of the filing system, and rightly so: the focus is on the 
refusal of such filings at the gate rather than on their removal after the fact, as is the current 
tendency in the U.S.138 One of the motives for this decision was the fact that efficient 
court proceedings for such removal are not available in all EU Member States.139 
 

This naturally does not mean that the debtor will not have an interest in having a filing 
deleted or amended, for example because it formulates the collateral too broadly. On 
the basis of IX. – 3:316, debtors can ask the registration office to amend or delete a 
filing. In such a case, the registration office will ask the secured creditor to delete or 
amend its filing to the extent requested by the debtor. If the secured creditor does not 
object to the requested amendment or deletion within two months, the entry will be 
deleted or amended as requested for by the debtor. If the registered secured creditor 
answers but objects, the entry will be marked as ‘contested’ to the extent of the debtor’s 
demand.140 

 
The requirement of ‘authentication’ is in my view the most effective tool to help keep the 
system on the straight and narrow, as it allows only identified parties, such as financial 
institutions, to make entries against a particular debtor. As a result, blood-drenched bogus 
filings141 can only be made if authenticated. The requirement of consent – the European 
equivalent of the U.S. requirement ‘authorization’ – is another good thing, as it leaves 
little room for entries to be made even before negotiations with the debtor have taken 
place. In fact, Book IX DCFR in contrast to Art. 9 UCC has taken the requirement of 
consent to a higher level by integrating it in the electronic filing system so that entries 
cannot be made without it. This is different in the U.S., where the debtor’s authorization 
is not checked and can even be given after an entry has been made. 
 

                                                                                                                                        
 
 
 
 
 
 
137 IX. – 3:306(1)(d). See supra footnote 61. The debtor’s consent can take various forms, from unlimited 
consent (giving the secured creditor complete freedom to draft filings) to partially limited consent (e.g. 
giving consent for filings covering a maximum amount, or indicating specific categories of collateral only) 
and very specified consent. See IX. – 3:309(3) and Comments B and C to this Article. 
138 See Comment A to IX. – 3:304 on the requirement of authentication: “The requirement of authentication is 
used as a safeguard against declarations fraudulently being made by other persons.” See also extensively about this 
Comment A to IX. – 3:309. Similarly, the requirement of consent is considered to be “(…) central for the 
protection of the security provider against all sorts of unwanted entries into the register”; see Comment D to IX. – 3:301. 
Cf. Comments to IX. – 3:309: “(…) there is the danger that entries are filed purely in order to inflict damage to the 
security provider’s interests.” 
139 See Comment A to IX. – 3:309. 
140 IX. – 3:316(1)-(5). 
141 See supra Chapter 5, subsection 2.4.1. 
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I bring to memory that under Art. 9 UCC, financing statements are effective only when 
the debtor has authorized their filing.142 However, if the debtor authorizes the filing at a 
later time – for example by signing the security agreement143 after the filing – the filing 
becomes effective with retroactive effect and the § 9-322(a)(1) UCC priority rule will 
apply.144 

 
Besides for creating these two very practical obstacles to making fake or ‘empty’ entries, 
Book IX DCFR articulates a legal duty for secured parties to delete entries that do not 
correspond (anymore) to an existing security right.145 This obligation appears to exist only 
to the extent that the debtor requests it (for example, there is no separate penalty for 
failure to perform timely deletion of ‘empty’ filings).146 However, as secured parties are 
only permitted to make an entry if and to the extent that they have assumed liability for 
damages caused by a wrongful registration,147 attempts are being made to keep the ERPS 
as clean as possible. Book IX DCFR has adopted stronger incentives to achieve this than 
its U.S. counterpart. 
 
3.2.3. Imperfections 
In view of the previous observations, Book IX DCFR has clearly taken a more 
satisfactory approach to the prevention of proprietary conflicts than Art. 9 UCC did. Not 
only did the drafters of Book IX DCFR give registered secured parties a stronger 
incentive to supply information on the status of their collateral than Art. 9 UCC does, 
thereby more effectively preventing proprietary conflicts; it also proposes a filing system 
that is likely to be much more cost-efficient in use. Still, there are some imperfections to 
the Book IX DCFR approach to proprietary conflicts, both as to its effectiveness and its 
cost-efficiency. I will elaborate on these imperfections in the next four subsections. 
 

                                            
142 § 9-510 UCC. 
143 Under Art. 9 UCC, by signing the security agreement the debtor authorizes ipso facto the filing of a 
financing statement (or an amendment thereof) covering the collateral described in the security agreement 
and proceeds thereof, whether or not the security agreement expressly covers proceeds. See §§ 9-509(b)(1) 
and (2) UCC and § 9-315(a)(2) UCC and supra Chapter 5, subsection 3.3.2. 
144 Official Comment 4 to § 9-322 UCC, adopted in the 2010 amendments to Art. 9 UCC, provides this 
explicitly: “Under a notice-filing system, a filed financing statement indicates to third parties that a person may have a 
security interest in the collateral indicated. With further inquiry, they may discover the complete state of affairs. When a 
financing statement that is ineffective when filed becomes effective thereafter, the policy underlying the notice-filing system 
determines the “time of filing” for purposes of subsection (a)(1). For example, the unauthorized filing of an otherwise 
sufficient initial financing statement becomes authorized, and the financing statement becomes effective, upon the debtor’s post-
filing authorization or ratification of the filing. See Section 9-509, Comment 3. Because the notice value of the financing 
statement is independent of the timing of authorization or ratification, the time of the unauthorized filing is the “time of 
filing” for purposes of subsection (a)(1). The same policy applies to the other priority rules in this part.” 
145 IX. – 3:315 and IX. – 6:104. 
146 Yet Book IX is not entirely clear on this. Comment B to IX. – 6:104 seems to suggest that this legal 
duty does exist in the abstract, i.e. even without the debtor having made an explicit request to have the 
filing deleted. 
147 IX. – 3:306 and 3:309. 
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3.2.3.1. The ‘Untraceables’ 
Under the current design of Book IX DCFR, some types of proprietary conflicts are not 
prevented at all, simply because several types of proprietary interests are not (made) 
public from the moment they have effect against third parties. As in Art. 9 UCC, 
acquisition finance devices (including retention of ownership devices) will be untraceable 
until the moment they are registered, which under Book IX DCFR might not be until 
after 35 days after their creation.148 Second, unsecured creditors’ attachment claims are 
effective against subsequent buyers and lenders without having to be registered in the 
ERPS.149 In both cases, these (security) interests cannot be verified before subsequent 
parties decide to buy, seize or lend against the debtor’s assets thus proprietary conflicts 
will continue to occur. 
 

3.2.3.2. Provision of information based solely on leverage 
To the extent that proprietary interests are filed and discoverable by searching the filing 
system, the proposed ERPS, like Art. 9 UCC, is mainly based on leverage and economic 
compulsion, which entails that ‘further inquiry’ can only be made by lenders and buyers 
not in the ordinary course of business.150 Although Book IX DCFR gives secured lenders 
an explicit legal duty to provide third parties – i.e. not the debtor, as is the case in the U.S. 
– with exact information regarding the collateral and the obligation(s) secured at the 
inquirer’s request,151 the debtor itself – and this is what matters – has to give its approval 
to make such information requests. As attaching unsecured creditors have no leverage to 
obtain the debtor’s approval to make information requests, they have no proper means to 
ascertain whether the assets are already encumbered. Given that attachment also has the 
purpose of putting the debtor under pressure, it is likely that unsecured creditors will 

                                            
148 See IX. – 3:107(2). Compare the results of Art 9 UCC as summarized in subsection 3.1. 
149 The Book IX drafters have decided that ‘an execution creditor is regarded as holding an effective 
security right as from the moment of bringing an execution against specific assets if all preconditions for 
execution proceedings against these assets according to the procedural rules of the place of execution are 
fulfilled’ for the purpose of determining priority; see IX. – 4:107. This moment is not necessarily public, 
let alone on a European scale. The Comments to this Article provide: “The Article does not specify at which 
moment exactly execution proceedings are to be regarded as being brought and which conditions have to be fulfilled for the 
execution proceedings against specified assets. For the last-mentioned, it is expressly provided that the procedural law of the 
place of execution is decisive. (…) National procedural rules might differ concerning the requirements to be fulfilled by the 
judgment creditor in order to commence execution proceedings. Therefore no exact conditions must already be directed to 
specific assets.” Cf. Comment B to IX. – 3:101: “In some countries, the moment at which a judicial lien in favour of the 
execution creditor arises may serve as a criterion, since this is roughly equivalent to a private law proprietary right and fixes 
the rank of the execution creditor.” 
150 Cf. Comment B to IX. 3:319: “Not only prospective secured creditors (i.e. persons intending to acquire a proprietary 
security right over the security provider’s assets) will have a right to demand further information concerning the existence of a 
security right or a retention of ownership device in specific assets, but also other interested parties, especially persons intending 
to acquire (full) ownership of assets held by the security provider.” 
151 See IX. – 3:319(1): “Any registered secured creditor has a duty to answer requests for information by inquirers 
concerning the security right covered by the entry and the encumbered assets if these requests are made with the security 
provider’s approval.” 
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accept the risk and proceed with their attempts to seize. Consequently, under Book IX 
DCFR attaching unsecured creditors will continue to run the risk of becoming involved in 
a proprietary conflict with a prior lender or seller, and unnecessary attachment costs will 
continue to be incurred. 
 

The Comments to Book IX DCFR explain that the requirement of debtor’s consent in 
order to make information requests is adopted “to avoid the secured creditor being approached 
for information concerning its proprietary security by persons who do not have any legitimate interest in 
this information.” This seems to suggest that attaching unsecured creditors are also 
included in this category of parties that have no such legitimate interest, but the reason 
for this is not explained. In fact, it is even claimed: “(…) it does not appear that the fact that 
the inquirer has to seek the security provider’s approval would unduly limit the inquirer’s chances of 
obtaining the information concerned.”152 As far as execution creditors are concerned, I think 
the Book IX DCFR drafters are wrong in this assumption. 

 

3.2.3.3. The adoption of good faith protection 
Another imperfection of the Book IX DCFR approach to the prevention of proprietary 
conflicts lies in the good faith protection rule that applies to secured parties. 

Briefly stated, Book IX DCFR prevents proprietary conflicts between secured 
parties and their proprietary successors not only by requiring notice, but also by requiring 
the former to provide further details of its collateral to the latter when requested. Unlike 
Art. 9 UCC, however, Book IX DCFR does not adopt a ‘pure race’ statute under which 
the first to file wins in all instances. Instead, it adopts a ‘pure notice’ system under which 
the first-to-file will have priority, but only if it had no knowledge of a prior right. More 
specifically, under the rules of Book IX DCFR, second-in-time secured parties can 
acquire a first-in-time security right in an already encumbered asset only if they acted in good 
faith with regard to the encumbrance.153 This may be the case when the prior security has 
not been made public by a filing, but the mere absence of a filing does not guarantee the 
acquisition of an effective first-in-time security interest. If the acquirer has actual 
knowledge of an earlier security right154 or if there are other circumstances on the basis of 
which the acquirer can be expected to know that the asset(s) concerned were acquired by 
the debtor subject to an existing encumbrance, it will not be considered to have acted in 
good faith in acquiring the subsequent security. Hence, actual or constructive knowledge on 
the part of the second-in-time creditor is determinative, not the presence or absence of a 
filing. At the same time, Book IX DCFR has been construed in such a way that in order 
for the second-in-time secured party to place reliance on the good faith protection rules, 

                                            
152 Comment B to IX. – 3:319. 
153 See IX. – 2:108-109. 
154 Or a retention of ownership device. 
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there is no requirement that it must have ‘perfected’ the security interest it acquired 
itself.155 

The aforementioned protection mechanism in Book IX DCFR differs 
fundamentally from Art. 9 UCC in two distinct respects. First, under Art. 9 UCC a first-
in-time lender that failed to file will always lose to the second-in-time lender; failure to file 
is simply fatal to its first-in-time security. Under Book IX DCFR, however, a first-in-time 
lender may still prevail and take priority over a second-in-time (but first-on-file) lender, if 
the latter has not acted in good faith when acquiring its security. Second, under Art. 9 
UCC a second-in-time lender may trump its predecessor only if it has filed itself. Under 
Book IX DCFR, no such filing by the second-in-time lender is required to be awarded 
good faith protection. Because Book IX DCFR makes filing a requirement only for 
effectiveness of the security interest in relation to successors in right and title, the 
European proposal is more consistent from a dogmatic point of view than its U.S. 
counterpart. After all, the purpose of notice filing is to make the prior right known. If this 
prior right happens to be already known to the second-in-time lender, then to continue to 
make filing the sole determining factor defeats the purpose that such filing intended to 
serve in the first place. Moreover, the Book IX DCFR approach is arguably fairer; in the 
U.S., a subsequent lender may trump a first-in-time lender despite the fact that it had 
constructive or even actual knowledge of the latter’s prior security right: the party who 
arrives (and files) first at the filing office first simply wins the race.156 Book IX DCFR 
better fits in with the European legal tradition, which does not tend to reward perverse 
‘race’-impulses. Yet, judging it by the cost-efficiency test as set out in this thesis, there is 
something to be said to critique the Book IX DCFR approach. Judging priority conflicts 
by reference to principles of ‘good faith’ rather than according to filed notices is bound to 
induce argument and discussion and hence court litigation.157 This is a cost-increasing 

                                            
155 In protecting subsequent secured parties in good faith, they are not required to fulfill any requirements 
of Chapter 3 [i.e. the Chapter on the requirements for effectiveness against third parties] in order to be 
effective as against the prior holder of a security interest or retention of ownership device (IX. – 3:101)(3); 
the former will enjoy priority on the basis of IX. – 4:101(5): “Subject to IX. – 4:108 (Change of ranking), a 
security right that had been acquired by a good faith acquisition in an asset subject to a retention of ownership device or in 
disregard of an earlier encumbrance in the same asset always has priority over the retention of ownership device or an earlier 
security right.” See also Comment B to IX. – 2:109 and Comment D to IX. – 3:101. 
156 This is why the Art. 9 UCC filing system is referred to as a ‘pure race statute’. See supra Chapter 5, 
subsection 4.3.1. I must admit there is a nuance to this: if everyone is aware of a first-to-file wins’-rule, the 
question to be asked is why this is so unfair. 
157 This is especially so because a filing (or taking possession) is required for obtaining effectiveness against 
other third parties under the rules of Book IX. See Comment D to IX. – 3:101: “(…) as against other third 
persons, the effectiveness of the security right (…) remains subject to the other rules of this Chapter, i.e. there has to be 
possession or control by the secured creditor or a registration in order for this security right to be effective against third persons 
in general.” The Book IX drafters admit it in the Comments that this system may indeed be complicated: 
“In these situations, the question of priority might be affected by circumstances that are effective only between some, but not 
all, security providers. Similar problems, however, might arise in situations of a good faith acquisition (e.g. a secured creditor 
might be in good faith in respect of earlier security rights held by one other secured creditor, but might have notice of the rights 
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155 In protecting subsequent secured parties in good faith, they are not required to fulfill any requirements 
of Chapter 3 [i.e. the Chapter on the requirements for effectiveness against third parties] in order to be 
effective as against the prior holder of a security interest or retention of ownership device (IX. – 3:101)(3); 
the former will enjoy priority on the basis of IX. – 4:101(5): “Subject to IX. – 4:108 (Change of ranking), a 
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question to be asked is why this is so unfair. 
157 This is especially so because a filing (or taking possession) is required for obtaining effectiveness against 
other third parties under the rules of Book IX. See Comment D to IX. – 3:101: “(…) as against other third 
persons, the effectiveness of the security right (…) remains subject to the other rules of this Chapter, i.e. there has to be 
possession or control by the secured creditor or a registration in order for this security right to be effective against third persons 
in general.” The Book IX drafters admit it in the Comments that this system may indeed be complicated: 
“In these situations, the question of priority might be affected by circumstances that are effective only between some, but not 
all, security providers. Similar problems, however, might arise in situations of a good faith acquisition (e.g. a secured creditor 
might be in good faith in respect of earlier security rights held by one other secured creditor, but might have notice of the rights 
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factor for the parties concerned. Sophisticated lenders will benefit from certainty 
especially in the context of cross-border trade. Although one may criticize the American 
system for legal inconsistency or lack of fairness, it does exhibit the charms of simplicity. 

 
Now it may seem that in my view, a future European public filing system should 
therefore be based on a pure race statute, entirely modeled after Art. 9 UCC, but that is 
not necessarily true; I will elaborate on this in subsection 4.2.2. 

 

3.2.3.4. The proposal of ‘parallel registration’ 
The final noteworthy imperfection of Book IX DCFR is very practical and hopefully only 
temporary: the proposal of ‘parallel registration’ as adopted in IX. – 3:312. I already 
mentioned that the drafters, in their attempt to prevent fragmentation, intend to adopt a 
‘European’, i.e. multi-state filing system and that this intention deserves a thumbs-up.158 A 
security interest is effective only when filed in the ERPS.159 However, Book IX DCFR 
also provides that the ERPS should not necessarily replace national filing systems already 
in effect in the EU.160 If a registry system established under national law exists (as is the 
case in most EU countries), registration in both the national register and the ERPS is 
necessary to obtain effectiveness of a security interest (‘parallel registration’). It is the 
body operating this national system that has the duty to file an entry in the ERPS 
reiterating the content (including the time) of the entry made in the national system to the 
extent that national registers are still in operation.161 According to the Comments on 

                                                                                                                                        
 
 
 
 
 
 
of a third secured creditor). No detailed discussion of the rather complicated problems arising in this respect will be attempted 
here since the outcome will depend upon the individual circumstances of each case.” 
158 See supra subsection 3.2.2.2. 
159 For exceptions, see IX. – 3:301(2), Comment F to this Article and IX. – 3:312. 
160 See the Comments to IX. – 3:312 (which make reference to IX. – 3:301(2)): “If for certain segments of the 
market for secured credit these specific registers are regarded by the national legislator as being more efficient than the register, 
e.g. because these specific registers contain more reliable information on the basis of the involvement of a public registrar, 
registrations may continue to be effected in these specific registers (…).” 
161 See IX. – 3:312(1): “Where a security right is registered or noted in another system of registration or notation on title 
certificates under the national law of a member state, as long as such systems are still in operation for security rights in specific 
types of assets, an entry reiterating the content of that registration or notation, including the time of the registration or 
notation, is to be entered into the European register of proprietary security against the security provider by the body operating 
the other system.” The Comments to this Article provide that ‘public authorities’ operating the specific 
system of registration under national law must comply with paragraph (1), i.e. must make the parallel 
registration. At the same time, the Comments make clear that this provision does not affect the secured 
creditor’s possibility to file an entry itself. It also remains responsible for replying to requests for 
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Book IX DCFR, the reason for adopting this rule is that: “(…) otherwise any prospective 
creditor could not rely on the content of the [European, DJYH] register but would have to check whether 
under national law any additional registers or systems of notation exist, in which the security right might 
be registered.”162 At the same time, Book IX DCFR provides that the time of registration or 
notation in the national system is decisive for purposes of priority.163 This might be (no 
more than) a transitional rule, adopted with a view on the political hurdles to be taken.164 
It must be clear, however, that this is not a long-term solution: requiring registration in 
two different registries will inevitably cause a time lag between the filings, leaving the 
security interest untraceable for a certain length of time. It also creates the risk that the 
registration will be re-filed incorrectly, with all the negative consequences of such action. 
Hence, if this rule refers to public filing systems with regard to non-possessory security in 
movable assets which overlap with the proposed function of the ERPS, it deserves 
consideration. 
 

3.3. The Book IX DCFR approach to fraudulent antedating 
Constructed along the lines of notice filing, Book IX DCFR adopts an approach to the 
prevention of fraudulent antedating similar to that of Art. 9 UCC. Primarily, it prevents 
fraudulent antedating by providing that security rights do not achieve effectiveness until a 
notice of their existence has been filed in the ERPS165 (or until the assets have been taken 
in possession).166 The time from which a security right can be invoked against third 
parties is therefore objectively verifiable. In addition, there are rules that prevent entries 
from being manipulated to the detriment of third parties. Book IX DCFR has adopted an 
‘add-on’ system similar to Art. 9 UCC. This means that in case of an amendment, the 
ERPS will preserve the original text and show both that text and the amendment as such, 

                                                                                                                                        
 
 
 
 
 
 
information, is able to amend and delete entries etc. In IX. – 3:333 the same principle is applied to security 
rights created before the European register was established. 
162 IX. – 3:312(l) 
163 IX. – 3:312(2). The Comments do not explain what considerations underlie this choice. 
164 This seems to be suggested by IX. – 3:312’s title, which is ‘Transitional provision in relation to entries 
in other systems of registration or notation under national law’. 
165 IX. – 3:102(1): “For security rights in all types of assets, effectiveness may be achieved by registration of the security right 
pursuant to Section 3.” 
166 IX. – 3:102(2): “Effectiveness can also be achieved pursuant to Section 2: (a) in the case of corporeal assets, by the 
secured creditor holding possession of the encumbered assets (…)”. In the following, I will concentrate on the 
prevention of fraudulent antedating by filing. 
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including the time the amendment was made.167 Moreover, the registered creditor’s rights 
can only be extended by filing a new entry; the mere filing of an amendment is insufficient 
for this purpose.168 
 
3.3.1. Positive aspects 
The proposed Book IX DCFR approach is effective to prevent fraudulent antedating in 
the sense that reliance on security rights requires prior public filing. In addition to 
preventing fraudulent antedating, public filing helps to determine priority among various 
parties concerned, on the basis of the filed information.169 Hence, the ERPS will manage 
to kill two birds with one stone in its proposed design: 
 

“The registration of a security right or a retention of ownership device is an event that can both be 
precisely determined and easily proven. This allows a system of registration to function as a useful 
mechanism for the prevention of fraud.”170 

 
Comments on the DCFR observe that the use of an electronic registry and automated 
communication facilitate the issuance of certificates that may serve the purpose of both 
information and evidence.171 This will contribute to the effective and efficient prevention 
of fraudulent antedating. 
 
3.3.2. Imperfections 
If fraudulent antedating referred only to manipulation of the precise moment in time that 
notices were filed, it would suffice to observe that Book IX DCFR effectively prevents 
this and does so in a cost-efficient manner. Yet, fraudulent antedating entails (or should 
entail) a broader concept: namely, any attempt made by secured parties to expand their 
collateral package by manipulating or influencing the precise moment in time at which 
proprietary transactions are said to have taken place. This may be the case if either the 
security had not yet been created, or if it had in fact been created but was not broad 
                                            
167 IX. – 3:311(3). 
168 IX. – 3:311(4): “An amendment to an entry is effective only if it does not extend the creditor’s rights. (…).” IX. – 
3:311(5): “An extension of the creditor’s rights is effective only if contained in a new entry.” 
169 After an entry has been made successfully, the following information will be available in the register: 
“(a) the name and contact details of the security provider, (b) the name and contact details of the creditor, (c) the time the 
entry was made, (d) the minimum content of the entry under IX. – 3:306 (Minimum content of the entry in the register) 
paragraph (1)(b) and (c), and (e) any additional content of the entry under IX. – 3:307 (Additional content of the entry) 
sub-paragraphs (a) to (c)”; IX. – 3:308. Compare the ‘A Guide to Movables Registries’ (Manila: ADB, 2002), 
p. 7, which says that the second important function of registering security rights is that “[registration in a 
movables registry, DJYH] (…) provides a coherent framework for ordering priorities among competing claimants to the 
same item of charged collateral by adopting an objective public act—registration—to establish the effective priority date of a 
charge.” 
170 Comment B to IX. – 3:301. See also in this Comment: “The system of registration can deliver exact results and 
the order of priority is at least in general ascertainable directly from the register without the need for an investigation into the 
content and the order of any agreements concluded between the security provider and secured creditors.”  
171 See Comments to IX. – 3:313. 
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enough to cover all of the relevant secured liabilities. Both Art. 9 UCC and Book IX 
DCFR leave room for such manipulation, by permitting creditors to claim a conditional 
superior security interest in the debtor’s assets by filing in advance, regardless of whether 
or not the security interest itself has been created.172 
 

In a nutshell, under Art. 9 UCC a registered creditor can extend its first-ranking security 
by amending the security agreement (or signing a new one) until it has amended or 
removed its filing at the request of the debtor; under Book IX DCFR such extension is 
possible until the registered lender has replied to an inquirer that requested collateral is 
not (or no longer) encumbered with its security i.e. that the conflicting notice is ‘empty’. 

 
These model laws do not, however, consider this extension as fraudulent. Parties are 
simply legitimized to claim priority on the basis of security that was not actually there at the 
time the priority conflict arose. The justification for this rule seems to be sought in 
arguments of publicity itself: how can one speak of ‘fraudulent manipulation’ or 
‘fraudulent antedating’ if subsequent third parties are (made) aware of the fact that the 
registered party may assume priority over the security interest they plan to take for 
themselves?173 According to this line of reasoning, the phenomenon of ‘fraudulent 
antedating’ simply does not exist under either Art. 9 UCC or Book IX DCFR, because 
third parties have already been given notice of the prior right. 

However, I believe that this oversimplificates the issue. Allowing advance filing 
and taking the time of filing as decisive for determining priority comes at a high price, 
because it means we can no longer determine with certainty at what point in time the 
security actually first became effective, which in the case of advance filing is the time of 
attachment. We ought to ask ourselves whether this is something that we should really 
want. After all, the following scenario could be(come) an everyday occurrence: a second-
in-time lender asks a registered lender about its filed notice and the status of the debtor’s 
assets (“are these assets covered by your security?”). Although at this stage the registered 
lender may not yet have signed any security agreement with the debtor, it may nonetheless 
answer that all of the debtor’s assets are covered by its security, and then induce the 
debtor to sign a security agreement and claim priority on the basis of its first filing. 
Although the second-in-time lender in this situation could have anticipated the risk of 
having a second ranking throughout the inquiry phase, I take the view that other third 
parties, e.g. subsequent lenders, are harmed by this action because the debtor’s estate is 
manipulated.174 No matter how one analyzes this situation, this notion is recognized by Art. 
9 UCC and Book IX DCFR also given that priority cannot be claimed if the security 

                                            
172 For Art. 9 UCC § 9-502(d) UCC: “A financing statement may be filed before a security agreement is made or a 
security interest otherwise attaches” and see supra Chapter 5, subsection 1.3.2. In Book IX this is facilitated by 
IX. – 3:305(2): “Entries can be made before or after the security right referred to has been created or the contract for 
proprietary security has been concluded.” 
173 See supra Chapter 7, subsection 3.1. 
174 See supra Chapter 4, subsection 3.2. 

360



From Art. 9 UCC to Book IX DCFR and beyond    

 360 

including the time the amendment was made.167 Moreover, the registered creditor’s rights 
can only be extended by filing a new entry; the mere filing of an amendment is insufficient 
for this purpose.168 
 
3.3.1. Positive aspects 
The proposed Book IX DCFR approach is effective to prevent fraudulent antedating in 
the sense that reliance on security rights requires prior public filing. In addition to 
preventing fraudulent antedating, public filing helps to determine priority among various 
parties concerned, on the basis of the filed information.169 Hence, the ERPS will manage 
to kill two birds with one stone in its proposed design: 
 

“The registration of a security right or a retention of ownership device is an event that can both be 
precisely determined and easily proven. This allows a system of registration to function as a useful 
mechanism for the prevention of fraud.”170 

 
Comments on the DCFR observe that the use of an electronic registry and automated 
communication facilitate the issuance of certificates that may serve the purpose of both 
information and evidence.171 This will contribute to the effective and efficient prevention 
of fraudulent antedating. 
 
3.3.2. Imperfections 
If fraudulent antedating referred only to manipulation of the precise moment in time that 
notices were filed, it would suffice to observe that Book IX DCFR effectively prevents 
this and does so in a cost-efficient manner. Yet, fraudulent antedating entails (or should 
entail) a broader concept: namely, any attempt made by secured parties to expand their 
collateral package by manipulating or influencing the precise moment in time at which 
proprietary transactions are said to have taken place. This may be the case if either the 
security had not yet been created, or if it had in fact been created but was not broad 
                                            
167 IX. – 3:311(3). 
168 IX. – 3:311(4): “An amendment to an entry is effective only if it does not extend the creditor’s rights. (…).” IX. – 
3:311(5): “An extension of the creditor’s rights is effective only if contained in a new entry.” 
169 After an entry has been made successfully, the following information will be available in the register: 
“(a) the name and contact details of the security provider, (b) the name and contact details of the creditor, (c) the time the 
entry was made, (d) the minimum content of the entry under IX. – 3:306 (Minimum content of the entry in the register) 
paragraph (1)(b) and (c), and (e) any additional content of the entry under IX. – 3:307 (Additional content of the entry) 
sub-paragraphs (a) to (c)”; IX. – 3:308. Compare the ‘A Guide to Movables Registries’ (Manila: ADB, 2002), 
p. 7, which says that the second important function of registering security rights is that “[registration in a 
movables registry, DJYH] (…) provides a coherent framework for ordering priorities among competing claimants to the 
same item of charged collateral by adopting an objective public act—registration—to establish the effective priority date of a 
charge.” 
170 Comment B to IX. – 3:301. See also in this Comment: “The system of registration can deliver exact results and 
the order of priority is at least in general ascertainable directly from the register without the need for an investigation into the 
content and the order of any agreements concluded between the security provider and secured creditors.”  
171 See Comments to IX. – 3:313. 

   

 361 

enough to cover all of the relevant secured liabilities. Both Art. 9 UCC and Book IX 
DCFR leave room for such manipulation, by permitting creditors to claim a conditional 
superior security interest in the debtor’s assets by filing in advance, regardless of whether 
or not the security interest itself has been created.172 
 

In a nutshell, under Art. 9 UCC a registered creditor can extend its first-ranking security 
by amending the security agreement (or signing a new one) until it has amended or 
removed its filing at the request of the debtor; under Book IX DCFR such extension is 
possible until the registered lender has replied to an inquirer that requested collateral is 
not (or no longer) encumbered with its security i.e. that the conflicting notice is ‘empty’. 

 
These model laws do not, however, consider this extension as fraudulent. Parties are 
simply legitimized to claim priority on the basis of security that was not actually there at the 
time the priority conflict arose. The justification for this rule seems to be sought in 
arguments of publicity itself: how can one speak of ‘fraudulent manipulation’ or 
‘fraudulent antedating’ if subsequent third parties are (made) aware of the fact that the 
registered party may assume priority over the security interest they plan to take for 
themselves?173 According to this line of reasoning, the phenomenon of ‘fraudulent 
antedating’ simply does not exist under either Art. 9 UCC or Book IX DCFR, because 
third parties have already been given notice of the prior right. 

However, I believe that this oversimplificates the issue. Allowing advance filing 
and taking the time of filing as decisive for determining priority comes at a high price, 
because it means we can no longer determine with certainty at what point in time the 
security actually first became effective, which in the case of advance filing is the time of 
attachment. We ought to ask ourselves whether this is something that we should really 
want. After all, the following scenario could be(come) an everyday occurrence: a second-
in-time lender asks a registered lender about its filed notice and the status of the debtor’s 
assets (“are these assets covered by your security?”). Although at this stage the registered 
lender may not yet have signed any security agreement with the debtor, it may nonetheless 
answer that all of the debtor’s assets are covered by its security, and then induce the 
debtor to sign a security agreement and claim priority on the basis of its first filing. 
Although the second-in-time lender in this situation could have anticipated the risk of 
having a second ranking throughout the inquiry phase, I take the view that other third 
parties, e.g. subsequent lenders, are harmed by this action because the debtor’s estate is 
manipulated.174 No matter how one analyzes this situation, this notion is recognized by Art. 
9 UCC and Book IX DCFR also given that priority cannot be claimed if the security 

                                            
172 For Art. 9 UCC § 9-502(d) UCC: “A financing statement may be filed before a security agreement is made or a 
security interest otherwise attaches” and see supra Chapter 5, subsection 1.3.2. In Book IX this is facilitated by 
IX. – 3:305(2): “Entries can be made before or after the security right referred to has been created or the contract for 
proprietary security has been concluded.” 
173 See supra Chapter 7, subsection 3.1. 
174 See supra Chapter 4, subsection 3.2. 
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agreement is created or signed after bankruptcy;175 it is in line with the reasoning that 
secured parties should not be able to enrich themselves to the detriment of others by 
manipulating the time when they created the security. The question is why such 
manipulation should be legitimized outside the context of bankruptcy.176  

 
This question is particularly justified when we realize that advance filing was partly 
introduced because of the logistic constraints to the Art. 9 UCC filing system at the time 
of its adoption; see infra subsection 4.2. I strongly believe that it is inherent in the very 
nature of the concept of collateral security, which after all discriminates among creditors 
and grants the few happy holders of security priority over others, that manipulation of 
this kind should not be permitted, especially if we do not need it (anymore) to 
accomplish other goals. I will elaborate further on this matter in subsection 4.2. 

 
4. Some proposals for further improvement 
On balance, the previous section has shown that Book IX DCFR prevents proprietary 
conflicts and fraudulent antedating more effectively and efficiently than its U.S. 
counterpart. The two most notable plusses are, in my view, the rules that give registered 
lenders a stronger incentive to provide further information concerning their collateral on 
the one hand and the efficient design of the proposed ERPS on the other. Hence, besides 
for their optimum use of modern technology, the Book IX DCFR drafters have clearly 
learned from some of the challenges found present in the U.S. This subsection will first 
review the various imperfections that can nonetheless still be detected in Book IX DCFR 
and consider whether or not to address these imperfections and if so, in what manner; see 
subsection 4.1. Further, the subsection will present proposals with the aim to improve the 
Book IX DCFR approach to proprietary conflicts and fraudulent antedating. These 
proposals take the current framework of Book IX DCFR as a starting point, including the 
feature ‘advance filing’. Subsection 4.2 will consider a more radical change to Book IX 
DCFR, by abandoning ‘advance filing’. This would restore the dogmatic fundaments 
upon which property law is built and would make various measures, that result from the 
compromise to those fundaments that Art. 9 UCC and the current Book IX DCFR 
proposal allow, redundant.   
 

4.1. Considering and addressing imperfections 
Certain specific types of proprietary interests are deliberately kept out of reach of the 
ERPS, on the basis of conscious decisions made to that effect by the Book IX DCFR 
drafters. As a consequence, some types of claims cannot be filed or are filed only at a later 
point in time, or can be made effective against third parties through means other than by 

                                            
175 For Art. 9 UCC, see §§ 541, 558 BC and supra Chapter 5, subsection 4.2.3. Although Book IX has not 
yet settled this issue, it is very likely that it will adopt the rule that the trustee in bankruptcy can claim 
collateral under a security interest that has already been filed, but has not (yet) been created. 
176 It should be noted, incidentally, that under these rules, the security agreement can still be antedated to a 
pre-bankruptcy date. Hence, this fraud is possible under Book IX. 
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filing, such as by taking possession. This may leave these interests untraceable, as they will 
not appear in the filing system. 
 
4.1.1. Acquisition finance devices  
Under Book IX, acquisition finance lenders and sellers are permitted to file these devices 
up to 35 days from their effective date, leaving these interests potentially untraceable for 
up to 35 days (IX. – 3:107(2)). This is not consistent with the notion that security interests 
ought to be made public and it would clearly expose e.g. subsequent lenders to the risk of 
finding assets over which they take security to be already encumbered by an earlier 
acquisition finance device. That said, one must recognize that having to file an acquisition 
finance device imposes an operational burden on both the numerous acquisition finance 
sellers (and lenders) that rely on them in conducting their trade and who need to go 
through a formal authentication process and on the debtor who needs to give acquisition 
finance lenders and sellers formal consent to be able to file their security.177 This therefore 
also puts a burden on the system, that needs to process all filings by such parties. It is 
presumably for these reasons that Book IX DCFR allows acquisition finance lenders and 
sellers up to 35 days to file, thereby obviating the need to do so for all those acquisition 
finance devices in respect of which the debt that these devices secure has been paid 
within that period of time. This is a concession to the principle of publicity, for which one 
may have some sympathy. Better put: though this does not contribute to an effective 
prevention of proprietary conflicts, this compromise must be understood from a cost-
efficiency viewpoint. That said, this rule is still a significant burden should the debt 
secured by the acquisition finance device not have been paid within the 35 days grace 
period. In such a case, the acquisition finance seller will need to file its device after all, but 
will at that time fully depend on the debtor’s willingness to give formal consent for the 
seller to file if it did not obtain such consent at the time of delivery of the assets 
concerned under the current Book IX DCFR proposal. If it does not want to take any 
chances, it will have no choice but to obtain the debtor’s consent at the time of delivery, 
but this would defeat the purpose of granting a 35 days grace period. After all, these 
parties still have to login and obtain the debtor’s consent before making a delivery. As a 
consequence, the system that allows a grace period and at the same time requires consent 
from the debtor is unlikely to meet its goal of alleviating the burden of filing. Accordingly 
Book IX DCFR would thus still impose considerable constraints on debtors and 
acquisition device sellers alike. The extent to which such burden will materialize in 
practice largely depends on the manner in which the proposed Book IX rules on 
obtaining consent from the debtor will be implemented and put into operation. 

                                            
177 See supra footnote 61 for this authentication process and footnote 62 for the requirement of consent. 
These considerations apply to a much lesser extent to acquisition finance lenders, for whom 
authentication and obtaining the debtor’s consent for filing is more part of their daily business.  
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agreement is created or signed after bankruptcy;175 it is in line with the reasoning that 
secured parties should not be able to enrich themselves to the detriment of others by 
manipulating the time when they created the security. The question is why such 
manipulation should be legitimized outside the context of bankruptcy.176  

 
This question is particularly justified when we realize that advance filing was partly 
introduced because of the logistic constraints to the Art. 9 UCC filing system at the time 
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4. Some proposals for further improvement 
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4.1. Considering and addressing imperfections 
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175 For Art. 9 UCC, see §§ 541, 558 BC and supra Chapter 5, subsection 4.2.3. Although Book IX has not 
yet settled this issue, it is very likely that it will adopt the rule that the trustee in bankruptcy can claim 
collateral under a security interest that has already been filed, but has not (yet) been created. 
176 It should be noted, incidentally, that under these rules, the security agreement can still be antedated to a 
pre-bankruptcy date. Hence, this fraud is possible under Book IX. 
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filing, such as by taking possession. This may leave these interests untraceable, as they will 
not appear in the filing system. 
 
4.1.1. Acquisition finance devices  
Under Book IX, acquisition finance lenders and sellers are permitted to file these devices 
up to 35 days from their effective date, leaving these interests potentially untraceable for 
up to 35 days (IX. – 3:107(2)). This is not consistent with the notion that security interests 
ought to be made public and it would clearly expose e.g. subsequent lenders to the risk of 
finding assets over which they take security to be already encumbered by an earlier 
acquisition finance device. That said, one must recognize that having to file an acquisition 
finance device imposes an operational burden on both the numerous acquisition finance 
sellers (and lenders) that rely on them in conducting their trade and who need to go 
through a formal authentication process and on the debtor who needs to give acquisition 
finance lenders and sellers formal consent to be able to file their security.177 This therefore 
also puts a burden on the system, that needs to process all filings by such parties. It is 
presumably for these reasons that Book IX DCFR allows acquisition finance lenders and 
sellers up to 35 days to file, thereby obviating the need to do so for all those acquisition 
finance devices in respect of which the debt that these devices secure has been paid 
within that period of time. This is a concession to the principle of publicity, for which one 
may have some sympathy. Better put: though this does not contribute to an effective 
prevention of proprietary conflicts, this compromise must be understood from a cost-
efficiency viewpoint. That said, this rule is still a significant burden should the debt 
secured by the acquisition finance device not have been paid within the 35 days grace 
period. In such a case, the acquisition finance seller will need to file its device after all, but 
will at that time fully depend on the debtor’s willingness to give formal consent for the 
seller to file if it did not obtain such consent at the time of delivery of the assets 
concerned under the current Book IX DCFR proposal. If it does not want to take any 
chances, it will have no choice but to obtain the debtor’s consent at the time of delivery, 
but this would defeat the purpose of granting a 35 days grace period. After all, these 
parties still have to login and obtain the debtor’s consent before making a delivery. As a 
consequence, the system that allows a grace period and at the same time requires consent 
from the debtor is unlikely to meet its goal of alleviating the burden of filing. Accordingly 
Book IX DCFR would thus still impose considerable constraints on debtors and 
acquisition device sellers alike. The extent to which such burden will materialize in 
practice largely depends on the manner in which the proposed Book IX rules on 
obtaining consent from the debtor will be implemented and put into operation. 

                                            
177 See supra footnote 61 for this authentication process and footnote 62 for the requirement of consent. 
These considerations apply to a much lesser extent to acquisition finance lenders, for whom 
authentication and obtaining the debtor’s consent for filing is more part of their daily business.  
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Should this prove a significant burden, in my view, there are various possible solutions to 
address it, albeit that it is difficult to conceive of one that is perfect. One is to force 
acquisition finance sellers to file before expiry of the 35 days grace period, but to abandon 
the requirement to obtain the debtor’s prior consent for such filing. This solution is 
undesirable for two reasons. First, it is only a partial solution, since it does not address the 
need for those filers to be authenticated by the filing system (IX. – 3:304(1)). 
Consequently, it will not address the impracticality of the significant numbers of 
acquisition finance sellers that need to use the filing system before being able to safely 
make their delivery. The second important drawback is that it enables non-authorized 
parties to file, which opens the system up for bogus filings, which the measure of prior 
authorization by the debtor precisely sought to exclude. 

The second possible solution is to restrict the requirement to file to a smaller group 
of acquisition finance lenders and sellers, notably those whose acquisition finance device 
represent relative greater value and hence will be of greater relevance to prospective 
secured lenders and other relevant interested parties. Thus, one would filter out the 
category of ‘bulk’-assets for which filing arguably serves less purpose from a purely 
practical perspective. One way to achieve this would be to discriminate on the basis of the 
tenor of the agreed term for payment, based on the presumption that the shorter such 
tenor, the shorter the life of any security interest over such asset is likely to be and with 
that, the smaller the significance of its short-lived existence for other parties in interest. 
Also, a short tenor for payment is often indicative for relatively lower value of the assets 
concerned; more expensive capital goods that are financed rarely carry tenors for payment 
of 30-60 days only. A solution along these lines would have my preference. In my view, 
the purpose of preventing proprietary conflicts that the filing requirement seeks to 
achieve, is justifiably outweighed by significant burdens, if any, that such filings would 
place on the system and its participants for the category of ‘bulk’-assets. In other words, it 
would be justifiable to let considerations of cost-efficiency prevail over the need to 
achieve true perfection in effectively preventing proprietary conflicts in respect of such 
‘short-lived’ security.  

  
4.1.2. Making attachments public 
Under the current design of Book IX DCFR, attaching unsecured creditors (i.e. ‘execution 
creditors’) are not forced to file seizures in the ERPS effectuated pursuant to a money 
judgment obtained against the debtor in order for such seizure to be effective against 
subsequent parties that decide to buy, seize or lend against the debtor’s assets. However, 
from the moment that unsecured creditors qualify as ‘execution creditors’178 they do 

                                            
178 Comment B to IX. – 3:101 makes clear that it must be left to the national law of the place where the 
execution is instituted to determine when and from what precise moment a creditor ‘becomes an 
execution creditor’, because there are no uniform rules within the EU on judicial executions. 
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compete with holders of proprietary security interests, simply because – as of that 
moment – they are placed on equal footing with secured creditors, by regarding them as 
holders of effective security interests themselves.179 In brief, this means that a creditor 
that has ‘seized’ (part of) the debtor’s asset(s) before a secured creditor has made effective 
‘perfected’ its security interest in the seized asset takes priority over that secured 
creditor.180 The requirements for obtaining a judgment and for execution thereof against 
the assets of the debtor can easily be left to national law, but it would be equally easy to 
determine that attaching unsecured creditors only qualify as execution creditors if they 
have registered their judgment in the ERPS. This approach is advantageous as it the 
pressure-function of attachment is untouched, whilst it enables prospective parties in 
interest to protect their position by searching the filing system. I envisage a mechanism 
that enables execution creditors to file seizures online and accordingly this should impose 
no unreasonable burden upon these creditors. For the same reasons previously discussed 
with regard to acquisition finance devices, allowing filings without the debtor’s express 
consent is to be rejected with a view to the risk of opening up the system to bogus filings. 
Instead, the filing system should be construed such, that it should be made possible for 
filings of seizures to be made by either bailiffs effectuating the seizure or by the court 
sanctioning such a seizure. Taking this filing into consideration, the filing system could be 
designed such that seizures filed will automatically lapse after a certain limited period of 
time (say anything between 3 to 6 months) unless timely renewed. 
 
4.1.3. Abolishing possession as a means of perfection 
Possessory security is effective without registration under the current design of Book IX 
DCFR.181 I believe that we need to consider carefully the question of whether or not 
possession ought to be maintained as a means for perfection, bearing in mind that the 
intention is to publicize the security taken throughout the EU. There are two reasons why 
possessory security does not really fit in this approach. The first reason to consider is the 
fact that it remains to be seen whether possession is the appropriate agent through which 
information on the status of the asset in question is conveyed to those that are in need of 
such information; see supra Chapter 2. Second, the taking of possession by its very nature 
is an action that parties concerned are supposed to be able to see. Logically, local lenders 
will be able to monitor such a situation better than non-local lenders. Accordingly, this 
creates an imbalance within the European market. A similar imbalance exists with regard 
to the ability of lenders to actually take possession; non-local lenders may be less 
                                            
179 IX. – 4:107: “For the purpose of determining priority, an execution creditor is regarded as holding an effective security 
right as from the moment of bringing an execution against specific assets if all preconditions for execution proceedings against 
these assets according to the procedural rules of the place of execution are fulfilled.” 
180 Hence, prior to ‘perfection’, secured lenders and sellers that have remained the owner of the assets by 
virtue of a retention of ownership device run the risk of being subordinated to unsecured creditors as 
soon as the latter have started to bring execution against (part of) the debtor’s assets. 
181 See IX. – 3:102(2)(a). 
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Should this prove a significant burden, in my view, there are various possible solutions to 
address it, albeit that it is difficult to conceive of one that is perfect. One is to force 
acquisition finance sellers to file before expiry of the 35 days grace period, but to abandon 
the requirement to obtain the debtor’s prior consent for such filing. This solution is 
undesirable for two reasons. First, it is only a partial solution, since it does not address the 
need for those filers to be authenticated by the filing system (IX. – 3:304(1)). 
Consequently, it will not address the impracticality of the significant numbers of 
acquisition finance sellers that need to use the filing system before being able to safely 
make their delivery. The second important drawback is that it enables non-authorized 
parties to file, which opens the system up for bogus filings, which the measure of prior 
authorization by the debtor precisely sought to exclude. 

The second possible solution is to restrict the requirement to file to a smaller group 
of acquisition finance lenders and sellers, notably those whose acquisition finance device 
represent relative greater value and hence will be of greater relevance to prospective 
secured lenders and other relevant interested parties. Thus, one would filter out the 
category of ‘bulk’-assets for which filing arguably serves less purpose from a purely 
practical perspective. One way to achieve this would be to discriminate on the basis of the 
tenor of the agreed term for payment, based on the presumption that the shorter such 
tenor, the shorter the life of any security interest over such asset is likely to be and with 
that, the smaller the significance of its short-lived existence for other parties in interest. 
Also, a short tenor for payment is often indicative for relatively lower value of the assets 
concerned; more expensive capital goods that are financed rarely carry tenors for payment 
of 30-60 days only. A solution along these lines would have my preference. In my view, 
the purpose of preventing proprietary conflicts that the filing requirement seeks to 
achieve, is justifiably outweighed by significant burdens, if any, that such filings would 
place on the system and its participants for the category of ‘bulk’-assets. In other words, it 
would be justifiable to let considerations of cost-efficiency prevail over the need to 
achieve true perfection in effectively preventing proprietary conflicts in respect of such 
‘short-lived’ security.  

  
4.1.2. Making attachments public 
Under the current design of Book IX DCFR, attaching unsecured creditors (i.e. ‘execution 
creditors’) are not forced to file seizures in the ERPS effectuated pursuant to a money 
judgment obtained against the debtor in order for such seizure to be effective against 
subsequent parties that decide to buy, seize or lend against the debtor’s assets. However, 
from the moment that unsecured creditors qualify as ‘execution creditors’178 they do 
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compete with holders of proprietary security interests, simply because – as of that 
moment – they are placed on equal footing with secured creditors, by regarding them as 
holders of effective security interests themselves.179 In brief, this means that a creditor 
that has ‘seized’ (part of) the debtor’s asset(s) before a secured creditor has made effective 
‘perfected’ its security interest in the seized asset takes priority over that secured 
creditor.180 The requirements for obtaining a judgment and for execution thereof against 
the assets of the debtor can easily be left to national law, but it would be equally easy to 
determine that attaching unsecured creditors only qualify as execution creditors if they 
have registered their judgment in the ERPS. This approach is advantageous as it the 
pressure-function of attachment is untouched, whilst it enables prospective parties in 
interest to protect their position by searching the filing system. I envisage a mechanism 
that enables execution creditors to file seizures online and accordingly this should impose 
no unreasonable burden upon these creditors. For the same reasons previously discussed 
with regard to acquisition finance devices, allowing filings without the debtor’s express 
consent is to be rejected with a view to the risk of opening up the system to bogus filings. 
Instead, the filing system should be construed such, that it should be made possible for 
filings of seizures to be made by either bailiffs effectuating the seizure or by the court 
sanctioning such a seizure. Taking this filing into consideration, the filing system could be 
designed such that seizures filed will automatically lapse after a certain limited period of 
time (say anything between 3 to 6 months) unless timely renewed. 
 
4.1.3. Abolishing possession as a means of perfection 
Possessory security is effective without registration under the current design of Book IX 
DCFR.181 I believe that we need to consider carefully the question of whether or not 
possession ought to be maintained as a means for perfection, bearing in mind that the 
intention is to publicize the security taken throughout the EU. There are two reasons why 
possessory security does not really fit in this approach. The first reason to consider is the 
fact that it remains to be seen whether possession is the appropriate agent through which 
information on the status of the asset in question is conveyed to those that are in need of 
such information; see supra Chapter 2. Second, the taking of possession by its very nature 
is an action that parties concerned are supposed to be able to see. Logically, local lenders 
will be able to monitor such a situation better than non-local lenders. Accordingly, this 
creates an imbalance within the European market. A similar imbalance exists with regard 
to the ability of lenders to actually take possession; non-local lenders may be less 
                                            
179 IX. – 4:107: “For the purpose of determining priority, an execution creditor is regarded as holding an effective security 
right as from the moment of bringing an execution against specific assets if all preconditions for execution proceedings against 
these assets according to the procedural rules of the place of execution are fulfilled.” 
180 Hence, prior to ‘perfection’, secured lenders and sellers that have remained the owner of the assets by 
virtue of a retention of ownership device run the risk of being subordinated to unsecured creditors as 
soon as the latter have started to bring execution against (part of) the debtor’s assets. 
181 See IX. – 3:102(2)(a). 
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knowledgeable about local customs and practice and may find it more difficult to actually 
take possession. Hence, I believe that possession as a means for perfection should be 
reconsidered when adoption of a multi-state filing system.182 
 
4.1.4. Improving the position of attaching unsecured creditors (i.e. ‘execution creditors’) 
Another issue that deserves consideration is the fact that the proposed ERPS, like its U.S. 
counterpart, is mainly based on leverage and economic compulsion, thus in practice 
‘further inquiry’ can only be made by lenders and buyers acting outside the ordinary 
course of business. It is worth considering amending Book IX DCFR so that execution 
creditors, unlike prospective secured lenders, can turn directly to registered lenders183 to 
ask them for ‘further information’, i.e. do not need the debtors’ permission to make 
information requests. One would only need to adopt the rule that requires registered 
lenders to supply information on the status of their collateral to creditors upon 
submission of evidence of judicial approval for the proposed attachment. If the registered 
lender fails to give the requested information or to do so within a certain limited period of 
time, it should risk losing its priority to the attaching creditor with regard to these assets. 
If this measure is considered to be too harsh, one may consider charging registered 
lenders with a fine if they fail to give the requested information. 
 

The added value of this rule in practice should not be overstated. Attaching creditors 
will not always necessarily be interested to know the actual status of affairs with regard 
to prior security, since attachments also have the function of putting the debtor under 
pressure to pay whatever is owed to the attaching creditor. In other words, knowledge 
of prior security will not necessarily deter the creditor from attempting to seize the 
assets concerned.184 

 

4.1.5. Maintain the pure race statute, but eliminate good faith protection 
The last ‘imperfection’ deserving reconsideration is the Book IX DCFR rule that settles 
priority conflicts on whether ‘good faith’ existed, rather than giving priority to the winner 
of the race to the filing system (IX. – 2:108-109). In subsection 3.2.3.3, I already explained 
that this choice, although more consistent from a dogmatic point of view and in line with 
European legal tradition is bound to induce litigation – and hence costs – for the parties 
concerned, given that conflicts may arise about whether or not the second-in-time, but 
                                            
182 Compare Stürner 2008, p. 169. 
183 Under Art. 9 UCC, when so requested by third parties, the debtor only can turn to the registered lender 
for ‘further information’. This is explained by the fact that the Art. 9 UCC drafters did not want banks to 
be burdened with information requests from “casual inquirers”. See Official Comment 3 to § 9-210 UCC: 
“Because creditors of and prospective purchasers from a debtor may have legitimate needs for more detailed information, it is 
necessary to provide a procedure under which the secured party will be required to provide information. On the other hand, the 
secured party should not be under a duty to disclose any details of the debtor’s financial affairs to any casual inquirer or 
competitor who may inquire. For this reason, this section gives the right to request information to the debtor only. The debtor 
may submit a request in connection with negotiations with subsequent creditors and purchasers, as well as for the purpose of 
determining the status of its credit relationship or demonstrating which of its assets are free of a security interest.”  
184 Cf. Chapter 4, subsection 2.4.2. 

   

 367 

first-to-file lender had knowledge.185 This is not desirable from a viewpoint of cost-
efficiency, as taken as a yardstick in this thesis. Especially in the context of cross-border 
trade, one has to accept that creditors will benefit from a rule that clearly states that the 
first to file wins, irrespective of whether it had knowledge of a prior security interest; i.e. a 
pure race statute. However, this does not necessarily mean that a ‘pure race’ statute can 
only be achieved in the form as set forth in Art. 9 UCC. An alternative solution will be 
discussed in the next subsection. 
 

4.2. Considerations of a more fundamental nature 
Of a more fundamental nature I consider the concept of advance filing and the associated 
question of what is made public through public filing, or more importantly what a public 
filing system aims to make public. The concept of notice filing as adopted both in Art. 9 
UCC and Book IX DCFR, is based on the idea that the filing system publicizes the fact 
that a creditor may hold security over the debtor’s assets as set out in the notice. Both Art. 
9 UCC and Book IX DCFR allow the possibility to file in advance. Advance filing refers to 
the possibility of filing a notice even before the creation (i.e. attachment) of the security 
interest. It was introduced first in the U.S., with the adoption of Art. 9 UCC; Book IX 
DCFR drafters copied the concept.186 When advance filing is discussed as a feature of 
notice filing, the emphasis is often placed on its purported efficiency as it permits lenders 
to secure their first ranking very early in the negotiation process by filing just ‘one single 
page’ – claiming that this is cheap and flexible, especially in view of the fact that this 
single page is also effective to cover future assets. Although this emphasis may ring true, 
flexibility comes at a price.187 Before elaborating on the downsides of advance filing, it is 
important to note that the concept of ‘advance filing’ applies to two situations that must 
be sharply distinguished. First, it applies to the situation where the security extends to 
future assets, such as incoming inventory. In this situation, ‘advance filing’ obviates the 
need to file a new notice every time the assets become part of the debtor’s estate: 
 

“In cases of revolving proprietary security, especially where the security provider’s inventory is 
encumbered in favour of the secured creditor (and where new items of inventory are always subject 
to security rights, replacing the original security rights that were terminated when the earlier items 
of inventory had been sold on to the security provider’s customers), the priority of the secured 
creditor’s security rights in the inventory can be determined on the basis of a single registration. If 

                                            
185 See supra subsection 3.2.3.3. 
186 For U.S. law, see supra Chapter 5, subsection 1.3.2. For Book IX, see IX. – 3:305(2): “Entries can be 
made before or after the security right referred to has been created or the contract for proprietary security has been concluded”, 
and infra footnote 188 of this Chapter. 
187 I disagree with the general accepted view as expressed by the Comments in this respect, see Comment 
C to IX. – 3:301 (DCFR): “It is true that the need for such inquiries might lead to an increase in transaction costs arising 
after the registration. However, it appears to be the generally accepted view that these costs are more than outweighed by the 
core advantages of a notice filing system, i.e. that filings can be made more easily and quickly and that the reduction of 
necessary details and formalities makes filing less error-prone.”  
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knowledgeable about local customs and practice and may find it more difficult to actually 
take possession. Hence, I believe that possession as a means for perfection should be 
reconsidered when adoption of a multi-state filing system.182 
 
4.1.4. Improving the position of attaching unsecured creditors (i.e. ‘execution creditors’) 
Another issue that deserves consideration is the fact that the proposed ERPS, like its U.S. 
counterpart, is mainly based on leverage and economic compulsion, thus in practice 
‘further inquiry’ can only be made by lenders and buyers acting outside the ordinary 
course of business. It is worth considering amending Book IX DCFR so that execution 
creditors, unlike prospective secured lenders, can turn directly to registered lenders183 to 
ask them for ‘further information’, i.e. do not need the debtors’ permission to make 
information requests. One would only need to adopt the rule that requires registered 
lenders to supply information on the status of their collateral to creditors upon 
submission of evidence of judicial approval for the proposed attachment. If the registered 
lender fails to give the requested information or to do so within a certain limited period of 
time, it should risk losing its priority to the attaching creditor with regard to these assets. 
If this measure is considered to be too harsh, one may consider charging registered 
lenders with a fine if they fail to give the requested information. 
 

The added value of this rule in practice should not be overstated. Attaching creditors 
will not always necessarily be interested to know the actual status of affairs with regard 
to prior security, since attachments also have the function of putting the debtor under 
pressure to pay whatever is owed to the attaching creditor. In other words, knowledge 
of prior security will not necessarily deter the creditor from attempting to seize the 
assets concerned.184 

 

4.1.5. Maintain the pure race statute, but eliminate good faith protection 
The last ‘imperfection’ deserving reconsideration is the Book IX DCFR rule that settles 
priority conflicts on whether ‘good faith’ existed, rather than giving priority to the winner 
of the race to the filing system (IX. – 2:108-109). In subsection 3.2.3.3, I already explained 
that this choice, although more consistent from a dogmatic point of view and in line with 
European legal tradition is bound to induce litigation – and hence costs – for the parties 
concerned, given that conflicts may arise about whether or not the second-in-time, but 
                                            
182 Compare Stürner 2008, p. 169. 
183 Under Art. 9 UCC, when so requested by third parties, the debtor only can turn to the registered lender 
for ‘further information’. This is explained by the fact that the Art. 9 UCC drafters did not want banks to 
be burdened with information requests from “casual inquirers”. See Official Comment 3 to § 9-210 UCC: 
“Because creditors of and prospective purchasers from a debtor may have legitimate needs for more detailed information, it is 
necessary to provide a procedure under which the secured party will be required to provide information. On the other hand, the 
secured party should not be under a duty to disclose any details of the debtor’s financial affairs to any casual inquirer or 
competitor who may inquire. For this reason, this section gives the right to request information to the debtor only. The debtor 
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determining the status of its credit relationship or demonstrating which of its assets are free of a security interest.”  
184 Cf. Chapter 4, subsection 2.4.2. 
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first-to-file lender had knowledge.185 This is not desirable from a viewpoint of cost-
efficiency, as taken as a yardstick in this thesis. Especially in the context of cross-border 
trade, one has to accept that creditors will benefit from a rule that clearly states that the 
first to file wins, irrespective of whether it had knowledge of a prior security interest; i.e. a 
pure race statute. However, this does not necessarily mean that a ‘pure race’ statute can 
only be achieved in the form as set forth in Art. 9 UCC. An alternative solution will be 
discussed in the next subsection. 
 

4.2. Considerations of a more fundamental nature 
Of a more fundamental nature I consider the concept of advance filing and the associated 
question of what is made public through public filing, or more importantly what a public 
filing system aims to make public. The concept of notice filing as adopted both in Art. 9 
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that a creditor may hold security over the debtor’s assets as set out in the notice. Both Art. 
9 UCC and Book IX DCFR allow the possibility to file in advance. Advance filing refers to 
the possibility of filing a notice even before the creation (i.e. attachment) of the security 
interest. It was introduced first in the U.S., with the adoption of Art. 9 UCC; Book IX 
DCFR drafters copied the concept.186 When advance filing is discussed as a feature of 
notice filing, the emphasis is often placed on its purported efficiency as it permits lenders 
to secure their first ranking very early in the negotiation process by filing just ‘one single 
page’ – claiming that this is cheap and flexible, especially in view of the fact that this 
single page is also effective to cover future assets. Although this emphasis may ring true, 
flexibility comes at a price.187 Before elaborating on the downsides of advance filing, it is 
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need to file a new notice every time the assets become part of the debtor’s estate: 
 

“In cases of revolving proprietary security, especially where the security provider’s inventory is 
encumbered in favour of the secured creditor (and where new items of inventory are always subject 
to security rights, replacing the original security rights that were terminated when the earlier items 
of inventory had been sold on to the security provider’s customers), the priority of the secured 
creditor’s security rights in the inventory can be determined on the basis of a single registration. If 

                                            
185 See supra subsection 3.2.3.3. 
186 For U.S. law, see supra Chapter 5, subsection 1.3.2. For Book IX, see IX. – 3:305(2): “Entries can be 
made before or after the security right referred to has been created or the contract for proprietary security has been concluded”, 
and infra footnote 188 of this Chapter. 
187 I disagree with the general accepted view as expressed by the Comments in this respect, see Comment 
C to IX. – 3:301 (DCFR): “It is true that the need for such inquiries might lead to an increase in transaction costs arising 
after the registration. However, it appears to be the generally accepted view that these costs are more than outweighed by the 
core advantages of a notice filing system, i.e. that filings can be made more easily and quickly and that the reduction of 
necessary details and formalities makes filing less error-prone.”  
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the secured creditor files an entry in the register of security rights which is drafted broadly enough 
to cover future security rights in the items of inventory as well, the priority of security rights in 
future items of inventory, which are actually acquired and encumbered at a later point of time, will 
be determined by reference to the original date of registration.”188 

 
Second, it applies to the situation where filing takes place even before the security 
agreement has been signed.189 It is this second type of advance filing that has significant 
drawbacks and that will be discussed in the next subsections. 
 
4.2.1. Drawbacks of advance filing 
One important drawback of advance filing is that notices are always filed early and will 
often and as a result be formulated broader than the eventual security package comprises. 
Thus, advance filing contaminates the filing system, which will by definition contain more 
‘empty’ i.e. inaccurate filings than should have been necessary. This situation is not helped 
by the fact that filings need not be removed until after the debtor has made a request to 
that effect. The existence of ‘empty’ or ‘inaccurate’ filings places unnecessary burdens on 
the process of searching (i.e. generate search costs), since it increases the number of 
lenders who need to be involved in the process of inquiring about the status of their filing 
and collecting their responses. This slows down the process and, as a consequence, makes 
it more difficult for the debtor to easily obtain secured credit from other lenders. 
 

It must be said that a fairly large proportion of ‘empty’ filings are avoided, unlike Art. 9 
UCC, by the requirement of authorization and the way this requirement has been 
structured in Book IX DCFR. After all, this permits only authorized filings to be made in 
the ERPS, which means that ‘fake’ or bogus filings are kept out of the filing system.190 
One might be tempted to infer from this requirement that filing will not take place until 
after the debtor and its lender have at least entered into negotiations concerning the 
extension of a secured loan. This is not true, however, as the design of the ERPS allows 
debtors to formally consent to notices being filed by their creditors (far) in advance of 
any security agreement (i.e. before ‘attachment’ has taken place): see IX. – 3:309.191 

                                            
188 Comment G to IX. – 4:101. 
189 See the following quotation for both aspects of advance filing: “Effective advance filing allows the secured 
creditor to secure a priority position e.g. already during the course of negotiations with the security provider concerning the 
provision of secured credit or in relation to security rights in assets which the security provider has not yet acquired (…).” 
Comments to IX. – 3:305. Cf. Comment G to IX. – 4:101: “For registered security rights, the relevant time is in 
general (…) the point of time at which the security right is registered (…). That the security right has already been created at 
this time is neither a prerequisite nor relevant for the determination of the order of priority. Of course, the order of priority will 
only ever become relevant for any security right if it is validly created.” 
190 Book IX has integrated the requirement of authorization in the electronic filing system so that entries 
simply cannot be made without it. This is different under Art. 9 UCC, where the debtor’s authorization is 
never checked by the filing officer and can even be given after an entry has been made; see supra 
subsection 3.2.2.1, in particular footnote 145, of this Chapter and subsection 3.3.2 of Chapter 5. In 
addition, empty filings are reduced in Book IX by requiring filing creditors to file a declaration in which 
they assume liability for damage caused to the debtor or other parties by a wrongful registration. 
191 See in particular, Comments B and C to this Article. 
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‘Fake’ filings are avoided, but the filing of ‘authorized but empty’ filings is legitimized 
and even encouraged, by the ‘first-to-file-rule’ as adopted by Book IX DCFR.192  

 

Another drawback of advance filing is that it creates a competitive business advantage for 
the lenders that filed first. As a result of advance filing, registered lenders have priority 
not only over future assets, but also in respect of yet-to-be-agreed (i.e. future) secured 
loans. This puts debtors in position in which they are more or less dependent on their 
registered lender, who instead of removing or amending the existing filing as requested 
may want to be given the opportunity to pitch for a new loan that the debtor may want to 
take out. The debtor may thus meet with resistance from the lender if the former seeks to 
discontinue the business relationship. This is not a healthy start for a business relationship 
when it comes to negotiating a new loan. 
 
4.2.2. Considering the need for advance filing and proposing an alternative 
It is my view that both of the aforementioned drawbacks are caused by the fact that the 
second manifestation of advance filing (i.e. filing ahead of conclusion of the security 
agreement) amounts to a compromise of the dogmatic prior tempore rule that is normally 
applied to determining the order of priority of security interests. Basically, as a result of 
advance filing, the order of priority is not linked to notification of security actually having 
been created, but merely to notification that security may be created at a future point in 
time.193 Contrary to what is often implied, I believe that this is not a plus, but rather a 
compromise that creates issues of its own. It is for that reason that it is important to 
recognize that this compromise is no longer necessary. It is a matter of fact that, to a large 
extent, advance filing finds it origin in the need to resolve logistical challenges that existed 
at the time of its introduction. The idea of public filing – i.e. the use of publicity in the 
abstract – originally developed to serve two distinct purposes: to guarantee priority to 
lenders that took security first, and to enable third parties to learn of the existence of such 
security. Advance filing, as part of notice filing, was mainly developed in this context: to 
guarantee a first lender that it was first in time.194 In the pre-internet era, it could simply 
take weeks for filings to be processed, so a first ranking could be guaranteed only by giving 
creditors the possibility to file their notices very early on in the negotiation process. 
Advance filing was therefore largely a compromise that the Art. 9 UCC drafters were 

                                            
192 See supra subsection 3.1. 
193 To a continental European lawyer this is actually an alien notion and not a self-evident departure from 
the prior tempore rule. Especially if one views public notice filing in the case of taking non-possessory 
security as a substitute for the loss of possession as a means to determine priority, one would expect such 
notice to refer to the security having been created.  
194 This is clearly recognized by the Book IX drafters, see the very last sentence of this quote from 
Comment G to IX. – 4:101: “That the security right need not have been created at the time of registration for the latter to 
be decisive for the determination of the order of priority is of central importance for the practice of advance filing. The secured 
creditor can arrange with the security provider to register future security rights; the secured creditor is then protected against the 
risk of not obtaining a first-ranking priority position concerning its security rights if these are created at a later stage.” 
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forced to accept because of logistical restrictions prevailing at that time in the filing 
process.195 

Modern technology enables us to restrict the possibility of filing notices to 
situations where the security agreement has actually been executed, without compromising the 
goals for which I posit it was originally developed. This process could be facilitated 
logistically by allowing a lender to reserve time in the filing system during which no 
entries may be made other than by that lender.196 This would enable the lender to enter 
into the security agreement during the reserved period,197 and make sure it is filed with 
the ranking for which the lender has contracted. Book IX DCFR should contain a rule to 
the effect that by filing, the secured party represents that such filing underlies an executed 
security agreement and accurately reflects the categories of secured assets set out therein. 
There is no reason why this notice should not also be sufficient and effective to cover 
future assets, such as incoming inventory, to the extent that it is covered by the security 
agreement. 

Besides the effect of removing the competitive advantage of the first-filed lender 
as discussed in subsection 4.2.1, premature and overly broad filings would no longer be 
possible, or even necessary to guarantee priority. At the same time, it would make a 
significant contribution towards keeping the register clean and provide a more accurate 
reflection of the actual situation: that security has been created. In this system, it will suffice 
for inquirers to ask, “At this moment in time, do you still have that right in the specified assets?” 
instead of the much broader question(s), “Did you at that time indeed acquire that security right 
(at all), which assets are covered and to what extent is that security still in place?” This fits in 
perfectly with the objective set by the drafters of Book IX DCFR:  

 
“As a general position, it must be ensured that the register is not overloaded with entries that do 
not correspond to security rights or retention of ownership devices that are actually in existence. 
There is a danger that the register might become difficult to search. Moreover, each entry filed 
against a security provider might make it more difficult for the latter to obtain additional secured 
credit.”198 

 

At the same time, this will do more justice to the traditional prior tempore rule. The Book 
IX DCFR drafters too stayed closer to the more traditional interpretation of the prior 
tempore rule. This is illustrated by the fact that they have adopted a ‘pure notice’ system 
under which actual knowledge of existing security is leading in determining priority, 
                                            
195 To the extent that the Art. 9 UCC drafters have nonetheless adopted this for specific other purposes, I 
will elaborate further on this in subsection 4.2.4. 
196 In addition, lenders will typically include in the security agreement that clause they have no legal duty to 
fund unless they are provided with the ranking they bargained for. 
197 The reserved period could conceivably consist of units of one hour or multiples thereof, with a 
maximum of 24. In simple, straightforward financings, a unit of one hour should suffice; in more complex 
transactions, more time may be reserved. 
198 Comments to IX. – 3:325. 
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irrespective of the time of filing. As we have seen above, although this dogmatic approach 
should be applauded in terms of ‘fairness’ and keeping in line with European legal 
tradition, it attracted the need to introduce good faith protection rules that are counter-
productive to the aim of achieving an effective and cost-efficient means of preventing 
proprietary conflicts. As a side effect to restricting filing to security agreements that have 
actually been executed, however, the need for good faith protection rules automatically 
becomes redundant. If advance filing would be restricted, I believe that the best of both 
worlds is combined: the order of priority can still be determined purely on the basis of 
filing (thereby achieving maximum efficiency), without containing the perverse-impulses 
enticed by Art. 9 UCC. 

This proposal seems to amount to a form of transaction filing, but that is by no 
means the case: it is not the entire transaction that is being filed, and the function of the 
filing is still nothing more than to give public notice of the possible existence of the 
security concerned, forcing the searching lender to make further inquiry. Yet, the possible 
existence of security would be far less uncertain in such a system and hence provide more 
meaningful information than under Art. 9 UCC and the proposed Book IX DCFR. For 
example, the filing system will inevitably still contain notices that are no longer accurate.199 
Still, this proposal will help reduce ‘empty filings’ to a bare minimum and as a result, the 
costs of searching and considering the search results will likewise be reduced.  

My proposal to restrict advance filing is, however, not perfect in two respects. 
First, it may not take away the risk that a secured lender may have negotiated in vain 
because the debtor, was not able to deliver what the secured lender bargained for, when it 
came to signing.200 This may be the case, for example, if the debtor created security in 
favor of a third party during the negotiating process. Although the secured lender will be 
informed of this before it signs the loan documents and will put the debtor in funds, it 
may nonetheless have put time and effort into negotiating a transaction that eventually 
did not come to conclusion. In my view, the comfort of being able to negotiate with the 
certainty of having a first priority position (by advance filing) is an interest that we should 
not seek to protect by the adoption of a public filing system or property law rules in 
general; that interest is one of contract rules that should remain within the provenance of 
contract law. More importantly, first-to-file lenders cannot be given the driver’s seat in the 
process of negotiations without at the same time being granted a competitive business 
advantage (see supra subsection 4.2.1) over other lenders. To reiterate, it is in my view 
especially that we should not strive for this last side effect of advance filing as it does not 
sit well with European principles. Second, just like Art. 9 UCC and the current Book IX 
proposal, in my proposal to restrict advance filing the possibility of fraudulent antedating 
will not be excluded. It would only change the moment at which such ‘fraud’ would take 

                                            
199 The filing may not have been removed following the full discharge of the secured liabilities concerned. 
200 See supra footnote 193. 
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place: whilst Art. 9 UCC and Book IX DCFR in its current form create an incentive to 
fraudulently antedate documents only in the limited contexts of judicial liens and 
bankruptcy if and to the extent these present themselves, under my proposal any filing in 
the absence of a security agreement would constitute fraud from day one. This should have 
two effects: an increase in the total number of cases of fraudulent antedating, by simply 
expanding its definition. At the same time and for exactly the same reason, it should have 
a deterring effect and thus influence behavior. By not excluding fraud altogether, I 
recognize that this is a compromise. In my view, however, it is a compromise that we 
should be willing to accept for two reasons. The first reason is that fraud will never be 
excluded altogether, without taking preventive measures that impose a disproportionate 
burden on efficient trade practices.201 But that should not stop us from setting the right 
example. Not only will this keep the filing system as clean as possible for the above 
mentioned reasons, it will also make complicated priority rules redundant as a result of 
the fact that the moment of attachment and perfection may not coincide. 

 
5. Conclusions 
The ultimate aim of this thesis was to find an answer to the question whether a European 
notice filing system for security rights in movable assets should be introduced, and if so, 
to what extent Art. 9 UCC should serve as an example. In answering this question, this 
thesis focused on the interests of several types of parties that are typically involved in or 
exposed to secured transactions operating within the borders of the European Union. In 
a nutshell, it investigated whether it is likely that these parties will be “better off” in a 
system where a public filing system exists, measured by both its effectiveness and cost-
efficiency. The examination of Art. 9 UCC produced a mixed picture: its basic structure 
does prevent most types of proprietary conflicts and it mitigates the risk of fraudulent 
antedating to a large extent (‘effectiveness’). The Art. 9 UCC filing system is, however, 
not very user-friendly (‘cost-efficiency’). 

As explained in the current Chapter, I believe that there are two reasons why the 
European legislature should not be discouraged from adopting a ‘European equivalent’ of 
the U.S. notice filing system. The first is that the Art. 9 UCC basic framework provides, 
to a very large extent, the tools to prevent most types of proprietary conflicts and 
fraudulent antedating. The second is that many of Art. 9 UCC’s deficiencies are 
attributable to the manner in which the notice filing system that it introduced was 
implemented in the United States. Hence, many of the shortcomings associated with Art. 
9 UCC can be avoided by making different policy choices and by implementing the ERPS 

                                            
201 More sophisticated solutions may be available to restrict such fraud but the question is how far one 
wants to go. For example, one could have the filing system generate a unique filing number that must be 
inserted into the security agreement that was filed and to subsequently have that security agreement 
returned to the filing office for verification. Clearly this has a cost-element, and I will leave it to the 
decision makers whether such cost is warranted by the significance of the risk it seeks to address.   
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more efficiently than Art. 9 UCC. A public filing systems’ success will, in other words, 
largely depend on the way it is designed and organized. The Book IX DCFR drafters have 
clearly recognized this by adopting the Art. 9 UCC basic framework, while at the same 
time making conscious policy choices concerning the substance, thereby preventing the 
risk of proprietary conflicts and fraudulent antedating more effectively than its U.S. 
counterpart. At the same time, the Book IX drafters proposed a filing system that will be 
much more efficient to use by making optimum use of modern technology. In taking this 
approach, I believe that the Book IX drafters did a good job and that Book IX meets high 
standards of ‘effectiveness’ and ‘cost-efficiency’ indeed.  

Yet, alas, like most of us, Book IX is not perfect. Under Book IX too, certain types 
of claims are not made public by filing at all, are filed only at a later point in time, or can 
be made effective against third parties other than by filing, such as by taking possession. 
This may leave these interests untraceable, as they will not appear in the filing system, or 
not timely so. I consider these to be imperfections, some of which deserve 
reconsideration. One may, for example consider including attachments in the ERPS and 
abolish taking possession as a means of perfection. Moreover, I believe that the position 
of attaching unsecured creditors deserves closer review. In the process of adopting a 
public filing system on a European scale, we should even consider to push the envelope 
and design the ERPS for the purpose public filing was originally called for: to make public 
the creation of ‘security’. For this to take place, we would have to reconsider the need for 
advance filing. I believe that modern technology enables us to create a filing system that 
keeps both fake and empty (but authorized) filings out of that filing system, without 
compromising the effective and cost-efficient prevention of proprietary conflicts and 
fraudulent antedating. 

If Book IX DCFR after its implementation (whether or not amended by the 
improvements that I proposed in this thesis) will, in addition to enhancing cross-border 
trade, be likely to produce efficiency benefits for parties that are generally involved in and 
exposed to secured transactions and operate within the European Union, cannot be 
determined with certainty.202 For the European legislature, considerations of ‘efficiency’ 
are unlikely to be the only thing that puts weight in the scale. The fact that many countries 
in and outside Europe have adopted some form of filing may well influence the decision 
to adopt such a system on a European scale. Creating a level playing field, for example, 
will undoubtedly produce indirect economic advantages. Should the European legislature 
proceed to adopt a European notice filing system and thereby take the current Book IX 

                                            
202 I bring into memory that this thesis does not focus on whether or not the adoption of a European 
public filing system would improve cross-border trade as such. This thesis explores whether a public filing 
system on a European scale would, in addition to enhancing cross-border trade, be likely to produce 
efficiency benefits for parties that are generally involved in secured transactions and operate within the 
European Union. See supra Chapter 1, subsection E.3. 

372



From Art. 9 UCC to Book IX DCFR and beyond    

 372 

place: whilst Art. 9 UCC and Book IX DCFR in its current form create an incentive to 
fraudulently antedate documents only in the limited contexts of judicial liens and 
bankruptcy if and to the extent these present themselves, under my proposal any filing in 
the absence of a security agreement would constitute fraud from day one. This should have 
two effects: an increase in the total number of cases of fraudulent antedating, by simply 
expanding its definition. At the same time and for exactly the same reason, it should have 
a deterring effect and thus influence behavior. By not excluding fraud altogether, I 
recognize that this is a compromise. In my view, however, it is a compromise that we 
should be willing to accept for two reasons. The first reason is that fraud will never be 
excluded altogether, without taking preventive measures that impose a disproportionate 
burden on efficient trade practices.201 But that should not stop us from setting the right 
example. Not only will this keep the filing system as clean as possible for the above 
mentioned reasons, it will also make complicated priority rules redundant as a result of 
the fact that the moment of attachment and perfection may not coincide. 

 
5. Conclusions 
The ultimate aim of this thesis was to find an answer to the question whether a European 
notice filing system for security rights in movable assets should be introduced, and if so, 
to what extent Art. 9 UCC should serve as an example. In answering this question, this 
thesis focused on the interests of several types of parties that are typically involved in or 
exposed to secured transactions operating within the borders of the European Union. In 
a nutshell, it investigated whether it is likely that these parties will be “better off” in a 
system where a public filing system exists, measured by both its effectiveness and cost-
efficiency. The examination of Art. 9 UCC produced a mixed picture: its basic structure 
does prevent most types of proprietary conflicts and it mitigates the risk of fraudulent 
antedating to a large extent (‘effectiveness’). The Art. 9 UCC filing system is, however, 
not very user-friendly (‘cost-efficiency’). 

As explained in the current Chapter, I believe that there are two reasons why the 
European legislature should not be discouraged from adopting a ‘European equivalent’ of 
the U.S. notice filing system. The first is that the Art. 9 UCC basic framework provides, 
to a very large extent, the tools to prevent most types of proprietary conflicts and 
fraudulent antedating. The second is that many of Art. 9 UCC’s deficiencies are 
attributable to the manner in which the notice filing system that it introduced was 
implemented in the United States. Hence, many of the shortcomings associated with Art. 
9 UCC can be avoided by making different policy choices and by implementing the ERPS 

                                            
201 More sophisticated solutions may be available to restrict such fraud but the question is how far one 
wants to go. For example, one could have the filing system generate a unique filing number that must be 
inserted into the security agreement that was filed and to subsequently have that security agreement 
returned to the filing office for verification. Clearly this has a cost-element, and I will leave it to the 
decision makers whether such cost is warranted by the significance of the risk it seeks to address.   
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202 I bring into memory that this thesis does not focus on whether or not the adoption of a European 
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DCFR proposals as a guideline, the findings of this thesis could provide relevant and 
concrete suggestions to design this system as effectively and efficiently as possible. 
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There is a growing call to introduce a European public notice filing system for security 
rights in movable goods comparable to the notice filing system of Art. 9 UCC. A proposal 
to this effect has been adopted in Book IX DCFR, which represents a comprehensive 
framework of rules for proprietary security in movable assets. The ultimate aim of this 
thesis was to investigate whether a European notice filing system for security rights in 
movable assets should be introduced, and if so, to what extent Art. 9 UCC should serve 
as an example. In evaluating this question, this thesis focused on the interests of several 
types of parties that are typically involved in or exposed to secured transactions operating 
within the borders of the European Union. In a nutshell, it investigated whether it is likely 
that these parties will be “better off” in a system where a public filing system exists, 
measured by effectiveness1 and cost-efficiency.2 More specifically, this thesis proceeded 
from the proposition that it is worthwhile to strive for public filing if it effectively addresses 
the legal risks these parties are exposed to in the absence of public information on 
security interests and does so in a manner that is cost-efficient for the parties concerned, i.e. 
in accordance with a cost-benefit approach.3 The outcome was that a public filing system on 
a European scale may be useful in the aforementioned respect; its success will however, 
largely depend on the way it is designed and organized. The current proposal for a public 
notice filing system as embodied in Book IX of the European Register for Proprietary Security 
(‘ERPS’), is promising in various respects. This thesis presented a few recommendations 
aimed at further improving the proposal. 
 

1. Part I: Scrutinizing the need for publicity 
To come to this conclusion, Part I of this thesis examined the need for public information 
on non-possessory security interests4 by mapping the problems and risks that the 
investigated parties are exposed to while conducting trade in a system where public filing 
is not available, i.e. a ‘non-public filing system’. One of the few non-public filing systems 
extant in Europe, the Dutch legal system, was used as an exploratory case study to inform 

                                            
1 In evaluating whether a public notice filing is effective, a problem-solving approach has been adopted: I 
examined if and to what extent a public filing system solved the problems i.e. mitigated the risks that exist 
in relation to the investigated parties in the absence of publicity. A certain situation is considered a 
problem or risk if the investigated parties incur, or are likely to incur, costs caused by the absence of 
public information on security interests A certain legal rule represents a solution if it solves the problem, 
i.e. if it actually mitigates the risk. See supra Chapter 1, subsection D.2.1. 
2 The cost-efficiency aspects of a solution were (merely) estimated and mapped on the basis of several 
‘deciding factors’ e.g. the fees that must be paid to make use of the solution (such as search and filing fees), 
but also the user-friendliness of the presented solution and effort that parties must make in order to use it, 
such as the difficulties in practice of needing to check the register, as well as the time required for 
updating and the risk of potential errors. See supra Chapter 1, subsection D.2.2. 
3 The ultimate aim of this approach is to assess if it is likely that the adoption of a public filing system on a 
European scale will be economically efficient for the parties that are typically involved in secured 
transactions and operate within the borders of the European Union; see supra Chapter 2, subsection D.2. 
4 The term ‘public information on security interests’ refers to substantive information on i) who holds an 
interest, ii) since what particular point in time, iii) in what asset and iv) in what capacity. 
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There is a growing call to introduce a European public notice filing system for security 
rights in movable goods comparable to the notice filing system of Art. 9 UCC. A proposal 
to this effect has been adopted in Book IX DCFR, which represents a comprehensive 
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from the proposition that it is worthwhile to strive for public filing if it effectively addresses 
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in accordance with a cost-benefit approach.3 The outcome was that a public filing system on 
a European scale may be useful in the aforementioned respect; its success will however, 
largely depend on the way it is designed and organized. The current proposal for a public 
notice filing system as embodied in Book IX of the European Register for Proprietary Security 
(‘ERPS’), is promising in various respects. This thesis presented a few recommendations 
aimed at further improving the proposal. 
 

1. Part I: Scrutinizing the need for publicity 
To come to this conclusion, Part I of this thesis examined the need for public information 
on non-possessory security interests4 by mapping the problems and risks that the 
investigated parties are exposed to while conducting trade in a system where public filing 
is not available, i.e. a ‘non-public filing system’. One of the few non-public filing systems 
extant in Europe, the Dutch legal system, was used as an exploratory case study to inform 

                                            
1 In evaluating whether a public notice filing is effective, a problem-solving approach has been adopted: I 
examined if and to what extent a public filing system solved the problems i.e. mitigated the risks that exist 
in relation to the investigated parties in the absence of publicity. A certain situation is considered a 
problem or risk if the investigated parties incur, or are likely to incur, costs caused by the absence of 
public information on security interests A certain legal rule represents a solution if it solves the problem, 
i.e. if it actually mitigates the risk. See supra Chapter 1, subsection D.2.1. 
2 The cost-efficiency aspects of a solution were (merely) estimated and mapped on the basis of several 
‘deciding factors’ e.g. the fees that must be paid to make use of the solution (such as search and filing fees), 
but also the user-friendliness of the presented solution and effort that parties must make in order to use it, 
such as the difficulties in practice of needing to check the register, as well as the time required for 
updating and the risk of potential errors. See supra Chapter 1, subsection D.2.2. 
3 The ultimate aim of this approach is to assess if it is likely that the adoption of a public filing system on a 
European scale will be economically efficient for the parties that are typically involved in secured 
transactions and operate within the borders of the European Union; see supra Chapter 2, subsection D.2. 
4 The term ‘public information on security interests’ refers to substantive information on i) who holds an 
interest, ii) since what particular point in time, iii) in what asset and iv) in what capacity. 
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this analysis. This examination revealed that the absence of public information on security 
rights essentially creates two main risks. 

One important consequence of the absence of ‘publicity’ is that the debtor is in a 
position to cause lenders and buyers who intend to obtain a security right respectively to 
buy the asset, to believe that the assets are unencumbered, while in fact they are 
encumbered with a security interest or subject to retention of title.5 This may have 
adverse consequences for pertinent categories of creditors in several respects. First, it 
exposes first and second-in-time secured trade creditors, secured lenders6 and attaching 
unsecured creditors7 to a risk of ‘proprietary conflicts’, i.e. conflicts where parties fight for 
the same (proprietary position in the) asset. This is undesirable if viewed from the 
perspective of various parties investigated in this thesis, since at least one of the parties 
involved will lose the proprietary conflict at its expense. Moreover, to the extent that this 
risk materializes in practice and lenders pass on the costs to their borrowers (i.e. ‘debtors’) 
in the form of one or more credit surcharges, these debtors pay a higher interest rate for 
their loans, i.e. incur costs they would not have incurred had publicity been readily 
available. 

Another important consequence of the absence of public information is that the 
moment that security interests take effect (against third parties) can be antedated 
fraudulently.8 This entails a risk for all (secured and unsecured) creditors of the debtor 
except the defrauding creditor itself, since the latter, by committing such fraud, feathers 
its nest at the expense of the debtor’s other creditors. This causes the parties investigated 
in this thesis both to incur costs and sustain actual loss or damages, which would had 
been avoided had publicity been available. 

The Dutch case study did not only allow us to identify these risks, it also provided 
additional insight into the extent to which these legal risks materialize in legal practice 
and, as a consequence, the extent to which they contribute to costs. As both legal risks 
find their basis in either fraud committed by the debtor (or by both the debtor and its 
secured lender) or in incidental errors, it seems fair to conclude that such risks will only 
materialize incidentally. As a result, on average, the resulting unnecessary costs and 
                                            
5 Such deceit may occur deliberately, but the debtor may also be mistaken as to whether its assets have 
been pledged at all, or – in more complex transactions – which ones. 
6 If the debtor offers certain (already encumbered) assets for collateral, second-in-time secured lenders and 
trade creditors (‘C’s) may not be protected by a third party protection rule because they do not satisfy the 
legal requirements, leaving them second in ranking or empty-handed. If they do meet the requirements for 
bona fide protection, this conversely entails a risk for first-in-time secured lenders and sellers (‘A’s): namely, 
that they may lose their interest or their ranking in the asset. 
7 Unsecured creditors run the risk of becoming involved in a semi-proprietary conflict when they attach 
(part of) the debtor’s assets that have already been encumbered with a security interest. This is not a direct 
result of the debtor’s misbehavior and in that sense this proprietary conflict is of a slightly different nature. 
The lack of publicity prevents them from avoiding unnecessary attachment costs given the fact that they 
are not warned about the fact that these assets are worthless from the perspective of recovery. 
8 This is not the case if the creation of undisclosed non-possessory security is subject to a requirement to 
ensure date-certainty, such as in the Netherlands. See supra Chapter 3, subsections 2.2.3-2.2.4.  
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potential damage for the parties affected by such fraud are unlikely to be significant.9 
Hence, if the Dutch legal system was representative for all other EU-member states, in 
order to justify adoption a public filing system should – in addition to effectively 
addressing the legal risks above – meet a rather high minimum standard of efficiency in 
doing so. European literature shows that as far as the nature of the problems is concerned 
as discussed in this chapter, clear parallels can be drawn between the Netherlands and 
other EU-jurisdictions. However, not having expanded my research to all other EU-
member states, it is unclear whether the Dutch results justify extrapolation to the EU as a 
whole: conceivably there may be differences in the extent to which the described 
problems and risks materialize in practice. With that caveat, Part II and Part III of this 
thesis will investigate whether Art. 9 UCC and Book IX DCFR meet this rather high 
standard. 
 
2. Part II: An examination of the U.S. approach: Art. 9 UCC 
Part II of this thesis evaluated to what extent Art. 9 UCC, the model law that is often 
mentioned as the prime example for future European secured transactions law, solves the 
problems or mitigates the risks that exist in a non-public filing system (as found in Part I 
of this thesis), and if so, at what cost and what degree of effort for the parties exposed to 
these risks. More specifically, Part II reported on both the ‘effectiveness’ and the ‘cost-
efficiency’ of the Art. 9 UCC rules and its notice filing system in preventing ‘proprietary 
conflicts’ on the one hand and the risk of ‘fraudulent antedating’ on the other. As to both 
the aspect of ‘effectiveness’ and ‘cost-efficiency’, the examination of Art. 9 UCC and its 
public notice filing system produced a somewhat mixed picture. 

 

2.1. Effectiveness of Art. 9 UCC (Yardstick I) 
2.1.1. The risk of proprietary conflicts 
The Art. 9 UCC approach to proprietary conflicts can be considered ‘effective’ in the 
sense that it gives first-in-time secured lenders and sellers the opportunity to file security 
rights or purchase money security interests (‘PMSIs’) in the Art. 9 UCC filing system. As a 
result, these filings can warn prospective third parties about the existence of their 
(conditional) security rights when the latter attempt to lend against, buy or seize the assets, 
thereby avoiding proprietary conflicts between these parties. However, it is interesting to 
note that the avoidance of proprietary conflicts has not been given maximum effect under 
U.S. law. For instance, many U.S. states do not offer judicial lien creditors the possibility 
to file their judgment lien placed on the assets, leaving these judicial liens undiscoverable 

                                            
9 This precise analysis does not equally apply to attaching unsecured creditors, given that these creditors do 
not become involved in the same proprietary conflict in the sense that the debtor has not misinformed 
them. In other words, the nature of the legal risks they are exposed to is different: they are not defrauded. 
As a result, the number of cases that unsecured creditors attach already encumbered assets may be less 
small, although no accurate figures to document this are available. 
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The Art. 9 UCC approach to proprietary conflicts can be considered ‘effective’ in the 
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9 This precise analysis does not equally apply to attaching unsecured creditors, given that these creditors do 
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them. In other words, the nature of the legal risks they are exposed to is different: they are not defrauded. 
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vis-à-vis prospective lenders or other parties. Also, most PMSIs are untraceable until the 
moment they are filed, which can take up to 20 days after their ‘creation’. Furthermore, to 
the extent that proprietary interests are filed (timely), and hence are discoverable in theory, 
the Art. 9 UCC filing system has turned out not to be the gateway to ‘further information’ 
(concerning the status of the debtor’s assets) for every type of creditor. Attaching 
unsecured creditors, for example, will not have the leverage to ask the debtor or secured 
parties to provide further details of any proprietary rights they purportedly hold. In 
practice, the only searchers that have such leverage are those that the debtor needs to 
keep its business running: lenders. As a result, and assuming that ‘third parties’ can only 
make informed decisions by establishing the exact scope of any proprietary rights they 
purportedly hold, Art. 9 UCC does not effectively prevent all types of proprietary 
conflicts. 
 
2.1.2. The risk of fraudulent antedating 
The risk of fraudulent antedating is only partly prevented under Art. 9 UCC. It is largely 
contained by the fact that security rights do not have third party effect until a notice of 
their existence has been filed in the public filing system. As a result, the moment from 
which a security right can be invoked against prospective third parties is objectively 
verifiable. In addition to being objectively verifiable, this moment cannot be manipulated in 
any way, as entries in the filing system cannot be altered. This means that between 
lenders, where priority conflicts are mainly settled on the basis of the file date, antedating 
is impossible. In addition to preventing fraudulent antedating, this first-to-file-or-perfect rule – 
constituting a so-called ‘pure race statute’ – quashes the incentive to commit such fraud in 
the context of proprietary conflicts between successive lenders. This is explained by the 
fact that this rule affords secured lenders the possibility to create a conditional superior 
interest in (part of) the debtor’s asset(s) by filing a financing statement with regard to the 
assets, even though the security interest has not yet attached. Hence, as long as the 
description of the collateral in the financing statement is formulated ‘broadly enough’, 
prospective lenders are ‘on notice’ of the fact that first-on-file lenders may attach a 
security interest (or several) at a later time or date. Consequently, ‘antedating’ is not a 
relevant concept when considered only in the context of achieving priority between 
successive secured lenders, which is solely determined by the order of filing (although the 
cynical view is that advance filing achieves nothing more than legitimizing fraudulent 
antedating). The order of filing does not take into account whether or not the security has 
actually been created. This may work well if imposed as a rule between secured lenders 
amongst themselves It leads to complications when rights of others come into play. For 
example, there is room for antedating in circumstances where a lender holds an earlier 
filing and may have put the debtor in funds in anticipation of authentication of the 
security agreement, but is confronted with an intervening levy on the collateral concerned, 
or even a bankruptcy of the debtor, prior to having achieved attachment of the security. A 
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similar principle applies in relation to subsequent buyers outside the ordinary course of 
business. In these situations, lenders may not only have an interest in antedating the 
security agreement or in manipulating the moment the security attaches, but they may also 
be in a position to commit such ‘fraud’, given that the moment of attachment is not a 
public matter and the requirements for authentication are not substantial. Hence, Art. 9 
UCC does not effectively exclude the risk of fraudulent antedating altogether. 
 

2.2. Cost-efficiency of Art. 9 UCC (Yardstick II) 
To the extent that Art. 9 UCC does prevent proprietary conflicts and fraudulent 
antedating, the Art. 9 UCC filing system is not particularly user friendly. Parties involved 
in or exposed to secured transactions have to make considerable effort and incur 
significant costs in order to use or rely on the filing system. Most of the difficulties relate 
to searching under the debtor’s name and the fact that there is (still) no consistency 
between the varying search logics used by filing offices in different U.S. states. This forces 
searchers and filers to use many possible name variants of the debtor’s name to identify 
pre-existing security interests. In addition to the cumbersome process of determining (and 
searching under) the debtor’s correct name, it takes time and effort to sort out the false 
hits when names on the financing statements are similar to one another. State-specific 
attempts to eliminate ambiguity in the debtor-name standard have led to even greater 
differences among states and thus ambiguity reigns supreme. In addition to engaging in 
much filing and search activity, filers and searchers have suffered from a great deal of 
commercial uncertainty over the past decades, and they still continue to do so. 
Furthermore, the process of making ‘further inquiry’ is also not so simple. Identifying the 
right lender and having existing filings terminated proves to be cumbersome, time-
consuming and costly in practice. Last but not least, the nature of the filing system entails 
that filers and searchers have to update and monitor information in financing statements 
in the filing system after the filing process has been completed to mitigate the risk of 
becoming unperfected. Both first-in-time and second-in-time creditors must, for example, 
continue to monitor whether there has been a change of name, whether there has been a 
relocation of the chief executive office from one state to another and whether the debtor 
has sold part of its collateral without permission. These are all obstacles to the prevention 
of proprietary conflicts in a manner that is cost-efficient for the parties concerned. 
Although an attempt to assess the exact amount of these costs falls outside the scope of 
this thesis, there is ample literature supporting the view that the costs associated with an 
Article 9 filing are not trivial. In addition to many filing and search costs resulting from 
the need to make multiple filings, parties incur high litigation costs and insurance costs in 
their attempt to mitigate the above-mentioned risks. 
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3. Part III: Towards a European public notice filing system? 
Part III of this thesis first evaluated the research results related to Art. 9 UCC in light of a 
possible future European filing system. It affirmed that the European legislature should 
not be discouraged from adopting a ‘European equivalent’ of the U.S. notice filing system 
for two reasons. The first is that the Art. 9 UCC basic framework provides, to a very large 
extent, the tools to prevent most types of proprietary conflicts and fraudulent antedating. 
The second is that many of Art. 9 UCC’s deficiencies are attributable to the manner in 
which its filing system was implemented in the United States. Hence, many of the 
shortcomings associated with Art. 9 UCC can be avoided by making other policy choices 
and by implementing the ERPS more efficiently than Art. 9 UCC. 

The Book IX drafters are cognizant of this point: under its current design, on 
balance, Book IX clearly prevents proprietary conflicts and fraudulent antedating more 
effectively and efficiently than its U.S. counterpart. The two most notable plus points of 
Book IX are, in my view, the rules that give registered lenders a stronger incentive to 
provide further information concerning their collateral on the one hand and the efficient 
design of the proposed ERPS on the other. Hence, besides for their optimum use of 
modern technology, the Book IX DCFR drafters have clearly learned from some of the 
challenges faced by their counterparts in the U.S. under Art. 9 UCC. 

Yet, alas, like most of us, Book IX is also not perfect. Under Book IX too, certain 
types of claims are not made public by filing at all, certain types of security are filed only 
at a later point in time, or can be made effective against third parties other than by filing, 
such as by taking possession. This may leave these interests untraceable, as they will not 
appear in the filing system. Several of these imperfections deserve reconsideration. One 
may, for example, consider including attachments in the ERPS and abolish taking 
possession as a means of perfection. Moreover, I believe that the position of attaching 
unsecured creditors should be improved. In the process of adopting a public filing system 
on a European scale, it would even be possible and worth considering to push the 
envelope and design the ERPS for the purpose public filing was originally designed for: to 
make public the creation of ‘security’. For this to happen, we would have to reconsider 
the need for advance filing. I believe that modern technology enables us to create a filing 
system that keeps both fake and empty (but authorized) filings out of that filing system, 
without at the same time compromising the effective and cost-efficient prevention of 
proprietary conflicts and fraudulent antedating.  

Whether Book IX DCFR after its implementation (whether or not amended by the 
proposed improvements) will, in addition to enhancing cross-border trade,10 be likely to 

                                            
10 I remind the reader that this thesis does not focus on whether or not the adoption of a European public 
filing system would improve cross-border trade as such. This thesis explores whether a public filing system 
on a European scale would, in addition to enhancing cross-border trade, be likely to produce efficiency 
benefits for parties that are generally involved in secured transactions and operate within the European 
Union. See supra Chapter 1, subsection E.3. 
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produce efficiency benefits for parties that are generally involved in secured transactions 
and operate within the European Union, cannot be determined with certainty. It must be 
clear that the considerations of ‘efficiency’ for the parties using (and relying on) the filing 
system is not the only issue to tip the balance. The fact that many countries in and outside 
Europe have adopted some form or notice filing, should influence the decision to adopt a 
public notice filing system on a European scale. Creating a level playing field, for example, 
will undoubtedly produce indirect economic advantages. Should the European legislature 
proceed to adopt a European notice filing system and thereby take the current Book IX 
DCFR proposals as a guideline, the findings of this thesis could provide relevant and 
concrete suggestions to design this system as effectively and efficiently as possible. 
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