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1. Introduction 
The ultimate aim of this thesis is to find an answer to the question whether a European 
notice filing system for security rights in movable assets should be introduced, and if so, 
to what extent Art. 9 UCC should serve as an example. To this end, Part II evaluated to 
what extent Art. 9 UCC, the model law that is often mentioned as the prime example for 
future European secured transactions law, mitigates the risks that exist in a non-public 
filing system (see supra Part I), and if so, at what cost and effort for the parties exposed to 
these risks. More specifically, Part II reported on both the ‘effectiveness’1 and the ‘cost-
efficiency’2 of the Art. 9 UCC rules and its notice filing system in preventing ‘proprietary 
conflicts’ on the one hand and the risk of ‘fraudulent antedating’ on the other. As to both 
the aspect of ‘effectiveness’ and ‘cost-efficiency’, the examination of Art. 9 UCC and its 
public notice filing system revealed a somewhat mixed picture. Before proceeding to 
evaluate these research results in the light of a possible European equivalent of the Art. 9 
UCC filing system in section 2 et seq., I will summarize these results in the two subsections 
down below. 
 

1.1. ‘Effectiveness’ of the Art. 9 UCC approach (Yardstick I) 
1.1.1. The prevention of ‘proprietary conflicts’ 
Art. 9 UCC effectively prevents proprietary conflicts between different types of parties 
investigated in this thesis, by employing a public filing system in which security interests 
and PMSIs can be filed. This gives the holders of security rights and PMSIs the 
opportunity to warn prospective secured lenders and other creditors that (part of) the 
debtor’ assets are no longer – or may no longer be – available to buy, lend against or seize 
upon. This general rule of discoverability does not fully apply to PMSIs, as these rights 
may be untraceable for 19 days.3 Furthermore, in many states judicial liens are 
undiscoverable in the filing system, as many U.S. states do not require or even permit 
judicial lien creditors to file their judgment lien in the public filing system.4 In addition to 

                                            
1 In evaluating if the Art. 9 UCC notice filing is effective, a problem-solving approach was adopted: I 
examined if and to what extent Art. 9 UCC actually solves the problems (i.e. mitigates the risks) that exist 
in relation to the investigated parties in the absence of publicity. See supra Chapter 1, subsection D.2.1. 
2 The cost-efficiency aspects were mapped on the basis of several ‘deciding factors’ e.g. the fees that must be 
paid to make use of the solution (such as search and filing fees), but also the user-friendliness of the Art. 9 
UCC filing system and effort that parties must make in order to use it, such as the difficulties in practice of 
needing to check the register, as well as the time required for updating and the risk of potential errors. See 
supra Chapter 1, subsection D.2.2. 
3 Holders of a PMSI have a 20-day grace period for perfection; see § 9-317(e) UCC. There are exceptions: 
vis-à-vis first-on-file lenders PMSIs on inventory will have the status of ‘superpriority’, but only if the 
purchase money lender achieves perfection e.g. by filing before the debtor receives possession of the 
inventory collateral and the purchase money lender has notified the first-on-file lender that it has or 
expects to acquire a PMSI (§ 9-342(b)). See supra Chapter 5, subsection 4.3.2. 
4 Art. 9 UCC settles a dispute between a first-in-time judicial lien creditor and second-in-time secured 
lender in favor of the former, so secured lenders are the ones who may suffer from this fact. See supra 
Chapter 5, subsection 4.2. 
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these two exceptions, a ‘flaw’ exists at a more fundamental level. This relates to the fact 
that Art. 9 UCC is (no more) than a notice filing system and the fact that (‘further’) 
information to establish the true state of affairs concerning the debtor’s assets can in 
principle only be obtained through the debtor.5 Since there is no legal duty for the debtor 
to ask the registered secured parties to provide further details of any proprietary rights 
they purportedly hold, proprietary conflicts are only prevented in relation to parties that 
actually have the leverage to ask for and obtain this further information. In practice these 
parties are mostly prospective lenders. Attaching unsecured creditors (in Art. 9 UCC 
jargon, ‘judicial lien creditors’), who do not have such leverage, continue to run the risk of 
seizing assets that are already encumbered with a security interest.6 As a result, Art. 9 
UCC does not effectively prevent all types of proprietary conflicts. 
 
1.1.2. The prevention of ‘fraudulent antedating’ 
Art. 9 UCC shows a similar mixed picture in its approach to prevent fraudulent 
antedating. Art. 9 UCC effectively prevents fraudulent antedating to the extent that it 
provides that first-in-time security rights will not have effect against prospective secured 
lenders until a notice of the former’s existence has been filed in the public filing system.7 
In addition to making this moment of filing objectively verifiable, it cannot be manipulated 
in any way, given that entries – including the time they are made – in the filing system 
cannot be altered. This makes fraudulent antedating, or better put, manipulation of the 
order of priority, impossible. In addition to preventing fraudulent antedating, this first-to-
file-or-perfect rule – constituting a so-called ‘pure race statute’ – quashes the incentive to 
commit such fraud in the context of proprietary conflicts between successive lenders. 
This is explained by the fact that this rule affords secured lenders the possibility to create 
a conditional superior interest in (part of) the debtor’s asset(s) by filing a financing 
statement with regard to the assets, even though the security interest has not yet attached. 
Hence, as long as the description of the collateral in the financing statement is formulated 
‘broadly enough’, prospective lenders are ‘on notice’ of the fact that first-on-file lenders 
may attach a security interest (or several) at a later time or date. Consequently, ‘antedating’ 
is not a relevant concept when considered only in the context of achieving priority 
between successive secured lenders, which is solely determined by the order of filing 
(although the cynical view is that advance filing achieves nothing more than legitimizing 
                                            
5 See supra Chapter 6; subsection 2.4.1. 
6 That the aim of Art. 9 UCC is not to inform unsecured creditors about whether or not to levy, but only 
to facilitate the process of determining priorities among ‘purchasers’, is a broadly shared (and sometimes 
also: criticized) view. See LoPucki, Abraham & Delahaye 2013, p. 1860: “(…) the English view their system as 
serving the public. The Americans view their system as serving only debtors and secured creditors. As a result, the English 
make more information available to a wider range of users than do the Americans.” See also p. 1862: “The key policy 
choice remaining is between the American view – that security agreements should be private because the filing system exists 
only for the benefit of secured creditors and their debtors – and the English view that security agreements should be public 
because the filing system exists for the benefit of everyone affected by security interests.” 
7 See § 9-322(a)(1) UCC and supra Chapter 5, subsection 4.3.1. 
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fraudulent antedating). The order of filing does not take into account whether or not the 
security has actually been created. This may work well if imposed as a rule between 
secured lenders amongst themselves. It leads to complications when rights of others come 
into play. For example, there is room for antedating in circumstances where a lender 
holds an earlier filing and may have put the debtor in funds in anticipation of 
authentication of the security agreement, but is confronted with an intervening levy on 
the collateral concerned, or even a bankruptcy of the debtor, prior to having achieved 
attachment of the security. A similar principle applies in relation to subsequent buyers 
outside the ordinary course of business. In these situations, lenders may not only have an 
interest in antedating the security agreement or in manipulating the moment the security 
attaches, but they may also be in a position to commit such ‘fraud’, given that the 
moment of attachment is not a public matter and the requirements for authentication are 
not substantial. Hence, Art. 9 UCC does not effectively exclude the risk of fraudulent 
antedating altogether.8 
 

1.2. Cost-efficiency of the Art. 9 approach (Yardstick II) 
To the extent that Art. 9 UCC does mitigate the risk of proprietary conflicts and fraudulent 
antedating, the Art. 9 UCC solution does not seem to be as cost-efficient as it might be. 
Although the filing and search fees are not substantial in relation to the average amount 
of a secured loan, the user-friendliness of the Art. 9 UCC filing system is poor and the effort 
that parties must make in order to be able to use and rely on it is considerable. For 
second-in-time parties – i.e. ‘searchers’ – pre-existing security interests are not always easy 
to find in the filing system, and searching involves significant effort and uncertainty. Most 
difficulties are caused largely by the fact that Art. 9 UCC adopted a state-based filing 
system and by the long history of uncertainty in Art. 9 UCC as to what constitutes the 
debtor’s correct name. There are many technical and logistical uncertainties within the 
search process, such as varying search logics that differ among the filing offices of different 
states. For first-in-time secured parties – i.e. ‘filers’ – life is also not so easy. Although the 
process of ‘filing’ in itself is relatively easy, significant effort and expense go into 
mitigating the various ways in which first-on-file creditors run the risk of becoming 
unperfected.9 Similar observations apply to the phase of making ‘further inquiry’ by third 
parties, i.e. the phase of identifying the right lender and having existing filings terminated: 
this is often cumbersome, uncertain and costly.10 
 

                                            
8 See supra Chapter 6, subsections 3.1-3.2. 
9 See supra Chapter 6, subsection 2.5. 
10 See supra Chapter 6, subsection 2.4.2. 
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8 See supra Chapter 6, subsections 3.1-3.2. 
9 See supra Chapter 6, subsection 2.5. 
10 See supra Chapter 6, subsection 2.4.2. 
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2. Can we do better, i . e .  towards a European equivalent? 
Part I established that in order to justify its adoption, a European public filing system 
should in addition to effectively addressing the risk of proprietary conflicts and fraudulent 
antedating, meet a high minimum standard of efficiency in doing so. Although Art. 9 
UCC is effective in preventing proprietary conflicts and fraudulent antedating in several, 
but not all, respects, it fails to do so in a cost efficient manner.11 The decision whether or 
not to adopt a European equivalent should be influenced by the answer to the question: 
can we do better? I believe that the answer to that question is affirmative. There are 
sound reasons to believe that we should be able to preserve the plusses of Art. 9 UCC 
whilst addressing the minuses. This is true both for the aspects of ‘effectiveness’ and of 
‘cost-efficiency’. First, the deficiencies that keep the Art. 9 UCC filing system 
from effectively mitigating the risks parties operating in a non-public filing system are 
exposed to can largely be ascribed to specific policy choices made by Art. 9 UCC drafters. 
There is no good reason why the European legislature could not make policy choices that 
differ from those underlying Art. 9 UCC that could in turn lead to more effective 
prevention of both proprietary conflicts and fraudulent antedating. Second, and perhaps 
even more significant, it should come as no surprise that most is to be gained in the area 
of cost efficiency. The U.S. notice filing system was essentially set up (too) early, as a 
result of which it was never able to benefit from all the advantages of the modernizations 
inherent to the computer and internet era. It was initially set up as an entirely paper-based 
system, and whilst a transition towards electronic filing is still in process and has not yet 
been completed. Most UCC filing systems are still coping with many imperfections, 
technological and otherwise.12 For example, in several states, filing forms are still largely 
processed by registrars, i.e. through human intervention, introducing the risk of error and 
delay. Furthermore, the UCC’s position as a frontrunner in public filing was accompanied 
by some choices that in hindsight could be considered to be naïve. One such example was 
the decision to adopt a name-based filing system. Most of the difficulties experienced with 
the filing and search process can be traced back to the debtor’s name.13 Only too often, 
the debtor’s name is not sufficiently unique to be distinguished from other, similar names. 
This results in creditors having to expend considerable time and effort in filing and 

                                            
11 Compare Dalhuisen on the Art. 9 UCC filing system: “(…) the benefits of this filing system, which is meant to 
establish an easy, simple and certain method of creating priorities, are in fact much less obvious than they appear ay first. 
Consequently, there is much less of a model in the American example than would appear from its face.” Dalhuisen II 
2013, p. 471. 
12 LoPucki, Abraham & Delahaye 2013, p. 1860, on both the English and the U.S. filing systems: “Neither 
set of registration systems employ state of the art technology.” 
13 Cf. Livingston 2011, p. 176: “The key to perfection is getting the debtor’s name right on the financing statement, and 
that task can sometimes prove more difficult than would first appear”; LoPucki 2007, p. 281: “Errors in debtor’s names 
have plagued the Article 9 filing system since its inception”; Tu 2010, p. 135: “The issue of the debtor-name sufficiency has 
plagued filers, searchers, and courts since the inception of Revised Article 9”. In addition, many other scholars have 
described the problem of stating the debtor’s name; see e.g. Penney 1990, Livingston 2007, p. 146 and 
Official Comment 2 to § 9-503. 
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searching under multiple name variations in order to identify the right debtor.14 Mistakes 
are easily made and it has proven to be difficult for legislators and judges to be strict for 
both filers and searchers precisely because of this lack of distinctiveness. ‘Reasonably 
diligent searching’ has been permitted, forgiving search logics have been introduced: all 
measures that – although aimed at giving leeway – produced great uncertainty for the 
parties involved. The second naïve choice was that of adopting a model law, and hence, a 
state-based filing system.15 This resulted in loss of uniformity, not only in the statute, but 
also in the filing and search process, which aggravated the name issue.16 Whether Art. 9 
UCC can be adjusted in order to remove some of these deficiencies is one aspect. What 
matters is that the U.S. example, although discouraging in the respects outlined above, 
may also be regarded as an example of how notice filing should not be implemented.17 It 
would not be difficult to implement a European equivalent of the Art. 9 UCC filing 
system (s) more efficiently. 

Literature and international reports18 describe several examples of notice filing 
systems that are said to be very efficient and conceivably more successful than the Art. 9 
UCC notice filing system. Among the notice filing systems most applauded19 are those 
employed by several Canadian provinces,20 Australia,21 New Zealand,22 Mexico,23 several 

                                            
14 See e.g. LoPucki 2007, p. 286. 
15 See De la Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ 
(Washington DC: IFC, 2012), p. 15 on this matter: “In the United States, the common justification of location of 
registries at the state, rather than the federal level is that states are sovereign entities and that the federal government has not 
pre-empted this body of law.” 
16 An example of such non-uniformity is the fact that judgment creditors cannot file in some states, but 
can in others. See infra subsection 1.1.1 of this Chapter. 
17 In light of this, some argue that it is not accurate to say that Art. 9 UCC has not been a success but, 
rather, Art. 9 UCC has not been successful enough. See for example Ayer 1995, p. 751. I agree that the 
Art. 9 UCC drafters should indeed deserve some credit. Dalhuisen, to the contrary, questions what filing 
systems would justify their cost and expense; see Dalhuisen II 2013, p. 472. 
18 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), De la 
Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington 
DC: IFC, 2012) and ‘Doing Business in a More Transparent World’ (Washington DC: World Bank & IFC, 
2012). 
19 See Doing Business 2013, p. 74: “Some of these new registries, accompanied by legal reform, have proved to be a real 
success story.”  
20 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72. 
21 The Australian register – the Personal Property Securities Register (‘PPS’ Register) – is an online filing 
system that has been operational since the adoption of the ‘Personal Property Securities Act’ in 2009. For 
more information on the PPSA, see: <www.ppsr.gov.au/Pages/ppsr.aspx> (last visited February 5, 2014). 
22 The New Zealand filing system is also called the Personal Property Securities Register (‘PPSR’). It was 
established in 2002. For more information, see: <www.ppsr.govt.nz> (last visited February 5, 2014), but 
see also McCormack 2004b, p. 3-33. On its alleged efficiency, see De la Campa et al., ‘Making Security 
Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 2012), p. 12: “New 
Zealand has efficient registration and a strong legal framework. It has a modern law that covers all security devices that use 
movable property, provides for creation and attachment of security interests, sets a clear priority scheme, establishes the registry, 
and provides for swift enforcement. It also has a modern collateral registry that covers all types of movable assets other than 
those covered by international conventions. It permits searching and registration exclusively online, has low fees that cover only 
the operational costs of the registry, and requires no documentation in support of the registered notice.” 
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11 Compare Dalhuisen on the Art. 9 UCC filing system: “(…) the benefits of this filing system, which is meant to 
establish an easy, simple and certain method of creating priorities, are in fact much less obvious than they appear ay first. 
Consequently, there is much less of a model in the American example than would appear from its face.” Dalhuisen II 
2013, p. 471. 
12 LoPucki, Abraham & Delahaye 2013, p. 1860, on both the English and the U.S. filing systems: “Neither 
set of registration systems employ state of the art technology.” 
13 Cf. Livingston 2011, p. 176: “The key to perfection is getting the debtor’s name right on the financing statement, and 
that task can sometimes prove more difficult than would first appear”; LoPucki 2007, p. 281: “Errors in debtor’s names 
have plagued the Article 9 filing system since its inception”; Tu 2010, p. 135: “The issue of the debtor-name sufficiency has 
plagued filers, searchers, and courts since the inception of Revised Article 9”. In addition, many other scholars have 
described the problem of stating the debtor’s name; see e.g. Penney 1990, Livingston 2007, p. 146 and 
Official Comment 2 to § 9-503. 
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searching under multiple name variations in order to identify the right debtor.14 Mistakes 
are easily made and it has proven to be difficult for legislators and judges to be strict for 
both filers and searchers precisely because of this lack of distinctiveness. ‘Reasonably 
diligent searching’ has been permitted, forgiving search logics have been introduced: all 
measures that – although aimed at giving leeway – produced great uncertainty for the 
parties involved. The second naïve choice was that of adopting a model law, and hence, a 
state-based filing system.15 This resulted in loss of uniformity, not only in the statute, but 
also in the filing and search process, which aggravated the name issue.16 Whether Art. 9 
UCC can be adjusted in order to remove some of these deficiencies is one aspect. What 
matters is that the U.S. example, although discouraging in the respects outlined above, 
may also be regarded as an example of how notice filing should not be implemented.17 It 
would not be difficult to implement a European equivalent of the Art. 9 UCC filing 
system (s) more efficiently. 

Literature and international reports18 describe several examples of notice filing 
systems that are said to be very efficient and conceivably more successful than the Art. 9 
UCC notice filing system. Among the notice filing systems most applauded19 are those 
employed by several Canadian provinces,20 Australia,21 New Zealand,22 Mexico,23 several 

                                            
14 See e.g. LoPucki 2007, p. 286. 
15 See De la Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ 
(Washington DC: IFC, 2012), p. 15 on this matter: “In the United States, the common justification of location of 
registries at the state, rather than the federal level is that states are sovereign entities and that the federal government has not 
pre-empted this body of law.” 
16 An example of such non-uniformity is the fact that judgment creditors cannot file in some states, but 
can in others. See infra subsection 1.1.1 of this Chapter. 
17 In light of this, some argue that it is not accurate to say that Art. 9 UCC has not been a success but, 
rather, Art. 9 UCC has not been successful enough. See for example Ayer 1995, p. 751. I agree that the 
Art. 9 UCC drafters should indeed deserve some credit. Dalhuisen, to the contrary, questions what filing 
systems would justify their cost and expense; see Dalhuisen II 2013, p. 472. 
18 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), De la 
Campa et al., ‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington 
DC: IFC, 2012) and ‘Doing Business in a More Transparent World’ (Washington DC: World Bank & IFC, 
2012). 
19 See Doing Business 2013, p. 74: “Some of these new registries, accompanied by legal reform, have proved to be a real 
success story.”  
20 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72. 
21 The Australian register – the Personal Property Securities Register (‘PPS’ Register) – is an online filing 
system that has been operational since the adoption of the ‘Personal Property Securities Act’ in 2009. For 
more information on the PPSA, see: <www.ppsr.gov.au/Pages/ppsr.aspx> (last visited February 5, 2014). 
22 The New Zealand filing system is also called the Personal Property Securities Register (‘PPSR’). It was 
established in 2002. For more information, see: <www.ppsr.govt.nz> (last visited February 5, 2014), but 
see also McCormack 2004b, p. 3-33. On its alleged efficiency, see De la Campa et al., ‘Making Security 
Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 2012), p. 12: “New 
Zealand has efficient registration and a strong legal framework. It has a modern law that covers all security devices that use 
movable property, provides for creation and attachment of security interests, sets a clear priority scheme, establishes the registry, 
and provides for swift enforcement. It also has a modern collateral registry that covers all types of movable assets other than 
those covered by international conventions. It permits searching and registration exclusively online, has low fees that cover only 
the operational costs of the registry, and requires no documentation in support of the registered notice.” 
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African24 and Asian countries and some countries in the East Asia-Pacific.25 A plethora of 
reasons can be brought to the fore to describe how well these systems work. Firstly, all 
these filing systems are fully electronic. Searching is exclusively conducted online and 
filings are processed automatically, i.e. without any human intervention. It goes without 
saying that the benefits of such systems are multifold. The lack of human intervention not 
only reduces the risk of errors and delay, but it is also cheaper, since searching and filing 
can be conducted online. At the same time, the personnel costs that must be covered by 
filing and search fees are lower.26 In addition, parties have control over the time when 
they wish to file or search the filing system.27 Another reason for success lies in the fact 
that in some of these systems, name-based filing is combined with a unique (identification) 
number, clearly distinguishing one debtor from another.28 Several of these systems have 
linked their business registries to the filing system, which allows searchers the most 
efficient option of conducting an ‘all-in-one’-search. This type of search produces 
information on the debtor’s corporate details, secured transactions law filings and 
sometimes even trademarks, simultaneously.29 

Further investigation is needed to discover exactly how efficient these systems are. 
Some studies to this effect have already been conducted that clearly applaud the trend 
towards notice filing.30 In my view, much of this enthusiasm must be attributed to the fact 

                                                                                                                                        
 
 
 
 
 
 
23 Doing Business 2013, p. 74, describes Mexico as a ‘real success story’: “One example is Mexico’s registry, 
which began operating in September 2010. By April 2012 the number of filings had increased by 4 times, and the secured 
amounts registered totaled $172 billion.” Cf. ‘Doing Business in a More Transparent World’ (Washington DC: 
World Bank & IFC, 2012), p. 71. 
24 An example of a well-functioning filing system is that operated in Ghana. 
25 The filing systems of Federated States of Micronesia and Vanuatu are two such examples. See ‘Secured 
Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72 and De la Campa et al., 
‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 
2012), p. 9. 
26 Four people operate the New Zealand filing system, for example. 
27 Cf. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72: “An 
electronic system is much less costly to operate than others since registration and searching are done by users or their 
intermediaries. Secured creditors and searchers have complete control over the timing of registration and searching and have 
much more control over error avoidance, since they need not rely on registry staff to manually enter or scan registration 
information submitted in hardcopy form. The potential for error, omission or fraudulent conduct on the part of the registry 
staff in dealing with registration data is eliminated, with the resultant reduction of liability risk to the registry.” 
28 This is the case in Australia and New Zealand. See infra footnote 21 and 22. 
29 This service is provided by New Zealand’s PPSR and referred to as ‘ONECheck search’. Presentation 
by Mandy McDonald, ‘IACA Conference (Boston)’, May 13, 2013. 
30 See e.g. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 65: 
“Over the past half century of experience with notice registries, first in the West and in more recent years in other parts of the 
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that in many legal systems the adoption of a notice filing system was an integral part of 
the modernization of secured transactions law itself. Therefore, as the main question in 
this thesis is whether a European notice filing system for security rights in movable assets 
should be introduced in relation to any modernization of secured transactions law (as 
proposed by Book IX DCFR), these reports are not fully representative. There are also a 
few other reasons to be cautious.31 One reason is that many of the above-mentioned 
notice filing systems are relatively new.32 Problems may come to light only after an 
incubation period has passed.33 Another reason for caution is that the most celebrated 
examples of notice filing systems operate in single jurisdiction small economies, while the 
ultimate challenge in the EU is to design a multi-state filing system.34 Finally, it is 
remarkable that many reports, in describing notice filing systems, seem to be fixated by 
the fact that these systems are fully electronic, thereby painting a one-sided picture of the 
efficiency aspects for the parties using such systems. Filing and searching may be 
conducted online and free of charge, but the true costs for the parties concerned depend 
on other questions, e.g.: how often must filing take place, how often must these files be 
updated, how much effort does it take to find data in the system, how difficult is it to 
understand the filed data, how reliable are the search results etc. Hence, even electronic 
filing can be very cost-inefficient, regardless of how ‘cheap’ and ‘easy’35 it may be to 
perform or search for a single filing and how modern the technology employed36 because 
search and monitor actions are inherent to the implementation of a filing system. 

                                                                                                                                        
 
 
 
 
 
 
world, a set of generally-accepted principles for such registries has evolved. These best practice principles comprise the standard 
against which registries should be designed and operated. Over the past ten to fifteen years it has become possible to better 
realize the full value of the principles with the use of modern information and communications technologies. New registries 
should make optimal use of those technologies to enable the full application of the best practice principles.” 
31 Similar notes of optimism were heard about Art. 9 UCC, and this did not turn out too well either. 
32 In the course of writing this thesis, the notice filing-model has been expanding quite rapidly; see 
Introduction, subsection A.3. 
33 The Australian system, for instance, does not have a mandatory termination period of 5 years: it is not 
inconceivable that over time these systems will become clogged. 
34 The filing systems of Federated States of Micronesia and Vanuatu are two such examples. See ‘Secured 
Transactions Systems and Collateral Registries’ (Washington DC: IFC, 2010), p. 72 and De la Campa et al., 
‘Making Security Interests Public: Registration Mechanisms in 35 Jurisdictions’ (Washington DC: IFC, 
2012), p. 9: “Vanuatu shows how well an electronic registration system can work.” Compare McCormack 2004b, p.  33 
on personal property law reform in New Zealand and the United Kingdom: “New Zealand is a small unitary jurisdiction 
without big capital markets or a behemoth like the European Union to contend with.” 
35 As filings and searches can be done online. Cf. Chapter 5; subsections 3.3 and 3.5. 
36 If and to the extent Veneziano discusses here the costs for the parties using and relying on the filing 
system, this argument may be somewhat one-sided: “One of the “traditional” grounds for scepticism concerning the 
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Meanwhile, before addressing the main question of this thesis – i.e. whether a European 
notice filing system for security rights in movable assets should be introduced – it seems 
useful to evaluate whether the current proposal to this effect, as embodied in Book IX of 
the DCFR, is better equipped to serve the interests of the investigated parties than Art. 9 
UCC. The next section is devoted to this analysis. 

 
3. Evaluation of publicity aspects of Book IX DCFR 
This section will evaluate whether Book IX DCFR, at a very basic level, effectively 
prevents proprietary conflicts and fraudulent antedating. At the same time, it will consider 
the cost-efficiency of the proposed solutions. A brief overview of Book IX DCFR 
precedes this analysis in subsection 3.1.37 
 

3.1. Book IX DCFR: a brief overview 
As its title (‘Proprietary security in movable assets’) clarifies, Book IX DCFR deals with 
security rights in movable assets.38 It is comprised of 7 chapters: Chapter 1 contains 
general provisions and definitions; Chapter 2 lays down rules for the creation and scope 
of security interests; Chapter 3 contains rules about the effectiveness of security rights 
against third parties and registration; Chapter 4 covers priority issues; Chapter 5 contains 
pre-default rules, i.e. rights and obligations of both the debtor (in Book IX DCFR 
terminology, the ‘security provider’) and the secured creditor; Chapter 6 deals with 
termination and Chapter 7 provides rules on default and enforcement. Book IX DCFR is 
very much inspired by Art. 9 UCC in its set-up, except that it applies not only to security 

                                                                                                                                        
 
 
 
 
 
 
setting up of a European registry is its alleged cost, which would not be off-set by the advantages pursued through its 
implementation. While such an objection may have had some value in the era of paper-based registries, it does not seem to 
hold true after the development of electronic data-bases such as the one envisaged in the proposed regulation.” Veneziano 
2012, p. 130. 
37 I will focus only on the main features of Book IX and will not, for example, address questions of 
accessories and commingling. Moreover, given the subject of this thesis, I will concentrate on the rules 
regarding movable assets (i.e. rules on intangibles will not be discussed). 
38 Although the term ‘movable assets’ is not defined in Book IX, it follows from several definitions in the 
DCFR that ‘movable assets’ includes all types of corporeal movable and incorporeal property. See the 
Annex of the DCFR (Outline Edition, 2009) for the definitions of ‘assets’ (‘anything of economic value, 
including property; rights having a monetary value; and goodwill’; p. 546), ‘goods’ (‘corporeal movables. 
This includes ships, vessels, hovercraft or aircraft, space objects, animals, liquids and gases’; p. 555), and 
‘movables’ (‘corporeal and incorporeal property other than immovable property’; p. 560). Immovable 
property is explicitly excluded from the DCFR’s coverage. See the Comments to IX. – 1:201. 
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rights39 but also to retention of ownership devices40 in movables.41 While seemingly 
fundamental, the distinction between ‘security rights’ and ‘retention of ownership devices’ 
is mainly relevant in the context of creation and enforcement; other aspects such as third 
party effectiveness, pre-default and termination are covered by the same rules.42 Both are 
deemed to fall under the aegis of ‘proprietary security’.43 Hence, while taking account of 
the European tradition of recognizing the retention of ownership device as a unique legal 
concept,44 Book IX DCFR clearly embraces a functional approach to proprietary security: 
it applies regardless of the form of the transaction conducted by the parties or the name 
that the parties have given to the transaction.45 
 

There is one important difference between security interests and retention of ownership 
devices that will be discussed down below when describing Book IX’s main priority 
rules: as a retention of ownership device qualifies as an ‘acquisition finance device’ it 
may be granted ‘superpriority’ over (ordinary) security interests.46 

 
Book IX DCFR distinguishes between the ‘creation’47 of a security interest – making it 
effective against the debtor and certain types of third parties – and its ‘effectiveness 

                                            
39 A security right in a movable asset is defined as ‘any limited proprietary right in the asset which entitles 
the secured creditor to preferential satisfaction of the secured right from the encumbered asset’; see IX. – 
1:102(1). IX. – 1:102(2)(b) makes clear that Book IX, in defining a ‘security interest’, adopts a functional 
approach in which substance prevails over form. It encompasses e.g. the right of retention of possession 
(IX. – 1:102(2)(c)). All types of security transfers are re-characterized as security rights; see IX. – 1:102(3) 
and (4). Cf. Comments D and E to IX. – 1:102.  
40 A retention of ownership device is established ‘(…) when ownership is retained by the owner of 
supplied assets in order to secure a right to performance of an obligation’; see IX. – 1:103(1). IX. – 
1:103(2) specifies 4 types of transactions that qualify as a retention of ownership device. In brief, these are: 
retention of ownership by a seller under a contract of sale, ownership of the supplier under a contract of 
hire-purchase, ownership of the leased assets under a contract of financial leasing and ownership of the 
supplier under a contract of consignment with the intention or the effect of fulfilling a security purpose. 
41 See IX. – 1:101(a) and (b). 
42 See Comment B to IX. – 1:102 and the Comments to IX. – 1:104. 
43 Ibidem. When I use the term ‘security right’, I refer to both security interests and retention of ownership 
devices, unless otherwise indicated. 
44 See Comment A to IX. – 1:103: “The retention of ownership devices dealt with in this Article represent the most 
typical security device which is being used in Europe in order to secure the financing of acquisitions (acquisition financing)” 
and Comment A to IX. – 1:104: “(…) the traditional concept of retention of ownership devices was upheld in order to 
accommodate concerns that most national insolvency, execution and enforcement regimes do not recognize for mere security 
rights securing acquisition finance a status equivalent to ownership.” 
45 See supra footnote 39. 
46 See infra footnote 78 and 96. 
47 In brief, the creation of a security right in a movable asset requires that the asset exists, that it is 
transferable, that the secured right exists and that the additional requirements for the creation of a security 
right are fulfilled; see IX. – 2:102(a)-(d). The requirement that the asset must exist does not prevent the 
creation of a security interest in future assets; in that case, the security interest arises if and when the asset 
comes into existence; see IX. – 2:104(3). Furthermore, the time of registration – if applicable – will 
determine the priority; not the time when the asset comes into existence (IX. – 4:101). See also Comment 
B to IX. – 2:102. 
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and Comment A to IX. – 1:104: “(…) the traditional concept of retention of ownership devices was upheld in order to 
accommodate concerns that most national insolvency, execution and enforcement regimes do not recognize for mere security 
rights securing acquisition finance a status equivalent to ownership.” 
45 See supra footnote 39. 
46 See infra footnote 78 and 96. 
47 In brief, the creation of a security right in a movable asset requires that the asset exists, that it is 
transferable, that the secured right exists and that the additional requirements for the creation of a security 
right are fulfilled; see IX. – 2:102(a)-(d). The requirement that the asset must exist does not prevent the 
creation of a security interest in future assets; in that case, the security interest arises if and when the asset 
comes into existence; see IX. – 2:104(3). Furthermore, the time of registration – if applicable – will 
determine the priority; not the time when the asset comes into existence (IX. – 4:101). See also Comment 
B to IX. – 2:102. 
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against (all) third parties’.48 ‘Creation’ stands for the enforceability of the security interest 
against the debtor and some third parties, whereas the concept of ‘effectiveness (against 
third parties)’ points to the moment the security interest becomes enforceable against 
third parties in general.49 The classic way to create a(n) (ordinary) security right is by granting 
it to the secured creditor.50 A retention of ownership device arises if the seller, supplier or 
lessor retains ownership of the assets delivered to the person acquiring them.51 Both 
security interests and retention of ownership devices become effective against (all) third 
parties if additional formalities are fulfilled, which vary according to the nature of the 
collateral or the type of security interest.52 For retention of ownership and other 
acquisition finance devices registration is mandatory;53 (ordinary) security interests in 
corporeal assets can also be ‘perfected’54 by taking possession. 
 It is intended that registration of security will take place in the new ‘European 
Register of Proprietary Security’ (‘ERPS’55), which is to be organized on the basis of notice 
filing: a method of filing in which only limited information is entered in a register, to give 
prospective creditors of the debtor a warning about (potential)56 existing security rights, in 
an inexpensive and efficient manner. In contrast to Art. 9 UCC, this register will be 
‘European’ i.e. not state-based.57 The ERPS is ‘all-encompassing’: it covers all types of 

                                            
48 This feature is copied from Art. 9 UCC, which distinguishes between the ‘attachment’ of a security 
interest and its ‘perfection’, see Comment A to IX. – 3:101: “The distinction between creation and effectiveness – in 
Anglo-American law, “perfection” – is shared by all modern legislation the world over. The present rules have adopted it.” 
Cf. Comment A to IX. – 2:101. 
49 See Comment B to IX. – 2:101. According, a security interest that has been ‘created’ in accordance with 
the requirements of Chapter 2 of Book IX does qualify as a security interest (or in Book IX terminology, 
as a ‘proprietary right’) and not merely as a contractual relationship between the secured creditor and the 
debtor. Hence, an asset is ‘encumbered’ as soon as a security interest is ‘created’. 
50 IX. – 2:101(a), IX. – 2:105 et seq. A security right may also be retained by the secured creditor while 
transferring ownership to the debtor (IX. – 2:113), or it may be created by the former by relying on a right 
of retention of possession (IX. – 2:114); see IX. – 2:101(b)-(c).  
51 In addition, the seller, supplier or lessor must be the owner of – or act with authority in relation to – the 
supplied assets, the assets must be specified in the contract for proprietary security and the secured right 
must exist; see IX. – 2:201(a)-(d). 
52 Registration can always be used to obtain effectiveness (IX. – 3:102(1)), possession can only apply to 
corporeal assets (IX. – 3:102(2)(a); IX. – 3:201) and ‘control’ is the designated method of perfection for 
intangibles (IX. – 3:102(2)(b)). Methods for achieving effectiveness can be changed; as long as an 
‘uninterrupted temporal continuity’ is kept between the preceding and the new method, third party 
effectiveness will not be lost; see IX – 3:104 and the Comments thereto. 
53 See IX. – 3:107(1): “An acquisition finance device is effective only if registered.” 
54 Legal literature on Book IX and related subjects shows little consistency in terminology regarding 
whether a security interest has been ‘created/become effective’ (i.e. in accordance with Book IX 
terminology) on the one hand, or whether a security interest has ‘attached/become perfected’ (i.e. in 
accordance Art. 9 UCC terminology) on the other hand; these variations are often used interchangeably 
and I will therefore do likewise in the remainder of this chapter.                                                                                                                                                                                                                                                                                                                                                                                                                         
55 See IX. – 3:301 et seq. 
56 See infra footnote 73 and footnote 109 the references mentioned there. 
57 See Beale 2008, p. 101 on this choice: “The team also assumes that, for security over moveable property, it makes 
little sense to have local registers in each jurisdiction when the property may end up in a different jurisdiction. It would be 
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non-possessory proprietary security in movable assets, including retention of ownership 
devices.58 In this new ERPS, security interests will be registered against identified59 
debtors (‘personal folio system’); it will be fully electronic and directly accessible online 
for its users.60 All filings, including amendments or deletions, can be made only if they are 
‘authenticated’ and if the debtor has declared its consent61 to the register. ‘Authentication’ 
means that the filer’s identity is checked.62 To this purpose, filers have to ‘undergo a 
procedure during which their identities and contact details are verified’ before they can 
make their first filing.63 As a result of this procedure, the filer’s name and address are 
available in the filing system and do not need to be provided on each new filing form. 
Filers do, however, have to include a description of the encumbered assets64 and also a 
declaration in which they assume liability for damage caused to the debtor or other parties 
by a wrongful registration.65 Additional information, such as the maximum amount of the 

                                                                                                                                        
 
 
 
 
 
 
much simpler to have a single, computerised register that would cover security rights over property anywhere in the EU.” It 
has not been made clear in the Comments who will be the competent authority operating this system. 
58 See IX. – 3:303 and the Comments thereto.  
59 See IX. – 3:306(1)(a). Although this identification process has not been fully developed yet, it will 
involve the debtor signing up to the register with a ‘personal unique identification’ number; see Comment 
D to IX. – 3:304. 
60 For filers, see IX. – 3:305(1): “Entries in the register can be made directly by the secured creditor.” For searchers, 
see IX. – 3:317 as cited in footnote 70. See also IX. – 3:302(2): “The register is to operate electronically and to be 
directly accessible for its users in an online format.” 
61 This consent can be given in advance of any filing during the identification process; see infra next 
footnote. As a result, (advance) filing is possible without the need to ask the debtor for its consent each 
time a filing is made. Any given consent can be freely terminated by the debtor at will. See IX. – 
3:306(1)(d), IX. – 3:309. Requiring the debtor’s consent is an explicit deviation from the Art. 9 UCC filing 
system; see Comment D to IX. – 3:301. See infra footnote 189 on advance filing and subsection 3.2.2.2, in 
particular footnote 136, for more detailed information on the various types of consent. 
62 See IX. – 3:304(1): “Any declaration to the online register, such as filing, amending or deleting an entry in the register 
or a declaration of consent, requires authentication by the person making the declaration.” According to IX. – 3:304(2), 
authentication requires: “(a) the use of log-in information which is issued to individual users of the online register after an 
initial enrolment in the register during which the identity and the contact details of the user are verified; or (b) the use of secure 
online identity verification systems of general application, if such systems are brought into operation at a European or member 
state level.” 
63 Comment B to IX. – 3:304. 
64 IX. – 3:306(1)(b). According to IX. – 3:306(1)(c), this should be indicated ‘by one or several references 
to a list of categories of assets to which category the encumbered assets belong’. Yet, according to IX. – 
3:306(2), ‘a declaration that the creditor is to take security over the security provider’s assets or is to retain 
ownership as security is sufficient’. When the security interest is a retention of ownership device, 
‘references to the encumbered assets refer to the assets supplied under a contract of sale, hire-purchase, 
leasing or consignment’; see IX. – 1:104(2)(a). 
65 IX. – 3:306(e). 
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security, may be included.66 Advance filing is possible.67 A filing expires after five years, 
unless it is renewed for another 5 years.68 Interim deletion of the filing may be effectuated 
at any time, but only by the secured creditor.69 

Anyone can search the register.70 A search can be performed against individual 
debtors, but also against assets that are specified, for example, by a unique serial 
number.71 When a search is made, the following information will be visible at the very 
minimum: the name and contact details of the debtor and of the filer, the time of filing 
and a description of the encumbered assets.72 Searchers can then verify if and to what 
extent the registered assets are in fact encumbered.73 If so requested, secured parties have 
the legal duty to provide further information on their collateral within 14 days.74 The 
registered secured party owes this duty to both the inquirer and the debtor, on penalty of 
incurring liabilities for damages for any loss caused by breach of this duty.75 In addition to 
liability in damages, the registered secured party bears the consequences of an incorrect or 
late reply on a more fundamental level; see infra subsection 3.2.2.1. 

Book IX DCFR addresses priority conflicts between all kinds of parties involved 
in secured transactions law like Art. 9 UCC. In my paraphrasing, these parties include:76, 77 

                                            
66 See IX. – 3:307(c). See (a) and (b) for two other examples of information that may be included. 
67 IX. – 3:305(2): “Entries can be made before or after the security right referred to has been created or the contract for 
proprietary security has been concluded.” 
68 An entry has to be renewed before the end of its period of expiry; see IX. – 3:325(1) and IX. – 3:326(1). 
Renewal is effectuated by a declaration to the filing system by the lender; IX. – 3:326(2). For such renewal, 
no separate declaration of consent by the debtor is necessary; see Comments to IX. – 3:326. Renewal is 
not possible if the entry contains an expiry date; see IX. – 3:326(1).  
69 IX. – 3:327(1). See the Comments to this Article: “If the security provider could delete entries itself, it could 
unilaterally destroy the secured position of the secured creditor vis-à-vis third persons.” 
70 IX. – 3:317: “Access to the register for searching purposes is open to anyone, subject to the payment of fees: it does not 
depend upon a consent by the security provider or the secured creditor.” 
71 IX. – 3:318. This last option may be particularly useful when the debtor is not known; see Comment A 
to IX. – 3:318. Although searching may be conducted against assets, entries are all filed against the debtor 
and the debtor only (‘personal folio system’); see Comments to IX. – 3:302. 
72 IX. – 3:308(a)-(e). 
73 See Comment C to IX. – 3:301: “Whether the proprietary security has in fact been created, has not ceased to exist 
and which assets exactly are used as collateral are questions which any interested person might be able to ascertain only by 
making further inquiries.” Cf. Comment A to IX. – 3:319: “More specific and concrete information can only be obtained 
on the basis of an inquiry motivated by this warning.” 
74 See IX. – 3:319(1): “Any registered secured creditor has a duty to answer requests for information by inquirers 
concerning the security right covered by the entry and the encumbered assets if these requests are made with the security 
provider’s approval.” See also IX. – 3:320(1). The time limit of 14 days is provided by IX. – 3:319(3). In 
subsection 3.2.3.2 I will further elaborate on the fact that this rule, although it seems to be an 
improvement in comparison to Art. 9 UCC, in respect of the position of attaching unsecured creditors is 
an improvement mainly in name given that the debtor’s approval is still needed to make such an 
information request. 
75 IX. – 3:319(4). The Comments to this Article are loud and clear concerning the motive behind this rule: 
“Since inquiries and the information to be obtained in this way are central to the functioning of the register, they cannot be 
regarded as a matter to be left for the parties to regulate themselves. (…). Rules must exist which force them to give accurate 
information without undue delay.” 
76 Buyers are excluded from Book IX coverage. To the extent necessary, I will discuss the rules of Book 
VIII to shed light on the position of buyers. 
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§ secured lenders: holders of a (non-possessory) security right. 
§ acquisition finance secured lenders: banks or other types of lenders secured by an 

acquisition finance device. 
§ (acquisition finance) secured sellers: sellers secured by an acquisition finance 

device, including sellers that have remained the owner of the assets by 
virtue of a retention of ownership device.78 , 79 

§ attaching unsecured creditors or execution creditors: creditors that have commenced 
enforcement action against (part of) the debtor’s assets to recover their 
trade debts.80 

§ general unsecured creditors: creditors who do not have the benefit of a security 
interest or any other preference.81 

 
Under Book IX DCFR, all creditors rank equally, unless a creditor is secured by e.g. a 
security right or a retention of ownership device. Hence, secured lenders, holders of a 
proprietary right, and secured sellers have priority over general unsecured creditors. This 
applies even if these parties have not (yet) fulfilled ‘additional formalities’. Priority 
between competing proprietary rights is governed by the ‘order of the relevant time’.82 As 
the relevant time differs for each type of proprietary right, the effect of this rule differs 
depending on the type of priority conflict at stake. Between limited proprietary rights 
other than security rights, the time of creation is decisive.83 The same applies to security 
rights that are not (yet) made effective (i.e. ‘perfected’).84 However, an effective security 

                                                                                                                                        
 
 
 
 
 
 
77 Furthermore, these parties include holders of limited proprietary rights, other than security rights. Given 
the subject of this thesis, I will only deal summarily with limited proprietary rights other than security 
rights. 
78 I reiterate that this category includes suppliers under a contract of hire-purchase, lessors under a 
contract of financial leasing and suppliers under a contract of consignment; see IX. – 1:103(2) and supra 
footnote 40. 
79 Comment C to IX. 2:201 clarifies that: “While security rights as limited proprietary rights are regarded as 
acquisition finance devices only if additional criteria are fulfilled, retention of ownership devices are always covered by the 
definition of acquisition devices (see IX. – 1:201(3)).” 
80 More specifically, under Book IX, this is a creditor who has started to bring execution against those 
assets and who, under applicable law, has obtained a position providing protection against a subsequent 
execution; IX. – 3:101(b). 
81 Cf. Chapter 1, subsection D.1 for a definition of ‘general unsecured creditors’. 
82 IX. – 4:101(1).  
83 IX. – 4:101(2)(b). 
84 IX. – 4:101(4). 
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right always takes priority over an ineffective security right, even if the latter was created 
earlier in time.85 Similarly, an ineffective security right will never be able to trump a 
limited proprietary right.86 Book IX DCFR adopts a rule that is similar to the ‘first-to-file-
or-perfect’ rule of Art. 9 UCC Between effective security rights: the security right that was 
registered or ‘has become effective’ first has priority.87 This rule has two main 
consequences. First, it entails that the first registered right wins between two or more 
registered security rights.88 Second, if two competing security interests have become 
effective (i.e. have been ‘perfected’) in two different ways, the security interest that 
became effective (in either way) first wins.89 However, these rules are subject to an 
important exception. Under the DCFR, unlike Art. 9 UCC, knowledge, which includes both 
actual and constructive knowledge, of pre-existing security may provide a correction to 
the priority rules: second-in-time secured parties can acquire a first-in-time security right 
in an already encumbered asset only if they acted in good faith with regard to the 
encumbrance existing in favour of the former.90 If a security right is acquired on the basis 
of good faith acquisition in disregard of an earlier proprietary right, the former will take 
priority over the latter regardless of the order of registration.91 In other words, the first-
to-file-or-perfect rule is by no means as rigid under Book IX DCFR as under Art. 9 UCC. 
From the moment that unsecured creditors are to be characterized as ‘execution 
creditors’92 they will also compete with holders of proprietary security interests, simply 
because – as of that moment – they are regarded as holders of effective security interests 

                                            
85 IX. – 4:101(3). This also applies to a priority conflict between the holder of an effective security right 
and the holder of a retention of ownership device that has not been made effective (i.e. registered); see 
Comment M to IX. – 4:101. 
86 This does not follow explicitly from IX. – 4:101(2)(a), but can be derived from Comment M to this 
Article. 
87 IX. – 4:101(2)(a): “(…) for security rights, [the relevant time is, DJYH] the time of registration according to 
Chapter 3, Section 3, if any, or the time at which the security right has otherwise become effective according to the other rules 
of Chapter 3, whichever is earlier (…)” 
88 See Comment G to IX. – 4:101: “For registered security rights, the relevant time is in general (…) the point of time 
at which the security right is registered (…).” 
89 For example, a security interest in movable assets can achieve ‘effectiveness’ by being registered or by 
being taken in possession. The secured creditor that does this first will win. Cf. Comment H to IX. – 
4:101. 
90 In a nutshell, if the acquirer has actual knowledge of an earlier security right or if there are other 
circumstances on the basis of which the acquirer can be expected to know that the asset(s) concerned 
might have been acquired by the debtor subject to an existing encumbrance, it will not be considered to 
have acted in good faith in acquiring the subsequent security; IX. – 2:108; IX. – 2:109 
91 IX. – 4:101(5).  
92 Comment B to IX. – 3:101 makes clear that it must be left to the national law of the place where the 
execution is instituted to determine when and at which moment a creditor “becomes an execution 
creditor”, because there are no uniform rules on judicial executions. 
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themselves.93 Briefly stated, a creditor that has ‘seized’ (part of) the debtor’s asset(s) 
before a secured creditor has perfected its security interest has priority.94 

There is one major exception to the basic priority rules set out above similar to the 
exception set out under Art. 9 UCC. Holders of an acquisition finance device are afforded 
‘superpriority’ over limited proprietary interests and security interests, even effective 
ones.95 Acquisition finance devices include retention of ownership devices and security 
rights securing acquisition financing.96 The motives for granting this superpriority are 
similar to those put forward in the United States.97 Acquisition finance devices must be 
registered within 35 days98 after delivery of the supplied asset to the debtor99 to actually 
obtain this ‘privileged regime’ over holders of proprietary interests, execution creditors 
and the insolvency administrator. Competing security interests made effective in the 
interim period of 35 days will be valid, but they will rank after the acquisition finance 
device.100 Superpriority is also afforded to parties that have retained possession of the 
assets because they have not been reimbursed for efforts spent on repair or improvement 
of these assets.101 
 

                                            
93 IX. – 4:107: “For the purpose of determining priority, an execution creditor is regarded as holding an effective security 
right as from the moment of bringing an execution against specific assets if all preconditions for execution proceedings against 
these assets according to the procedural rules of the place of execution are fulfilled.” 
94 Hence, prior to ‘perfection’, secured creditors run the risk of being subordinated to unsecured creditors 
as soon as the latter have started to bring execution against (part of) the debtor’s assets. Secured creditors 
run a similar risk with respect to the debtor’s bankruptcy: the bankruptcy trustee (in Book IX terminology, 
the ‘insolvency administrator’) can avoid ineffective security interests, after which the collateral becomes 
part of the bankruptcy estate and can be liquidated by the trustee for the benefit of the general unsecured 
creditors; see IX. – 3:101(1)(a) and (c). 
95 IX. – 4:102(1). See Comment A to this Article: “Superpriority means that these security rights enjoy priority over 
any other security rights, irrespective of the order the relevant time. Even if competing security rights had become effective 
earlier, security rights with superpriority take precedence.” 
96 See Comment C to IX. – 2:301, IX. – 1:201(3) and Comment A to IX. – 3:107, which speaks of a 
‘privileged regime’ for acquisition finance devices. Security rights created by retention (IX. – 2:113) will 
also typically be acquisition finance devices; see Comment E to IX. – 2:113. 
97 See Comment B to IX. 4:102 for an explanation of these motives. 
98 The drafters wanted to link up with the widespread commercial practice of terms of payment, which are 
mostly set at around 35 days; see Comment C to IX. – 3:107. 
99 See IX. – 3:107(2): “If registration is effected within 35 days after delivery of the supplied asset, the acquisition finance 
device is effective from the date of creation”; i.e. the acquisition finance device becomes retroactively effective. If 
the holder of an acquisition finance device allows this period to elapse, it will become effective at the time 
when it is actually registered. In that case, however, its holder will not enjoy superpriority under IX. – 
4:102; see IX. – 3:107(3) and previous footnote. 
100 Although it seems logical that this would also apply in relation to a bankruptcy trustee appointed in the 
interim period of 35 days, Comment C to IX. – 3:107 is not very clear on this: “Generally, the retroactivity 
provided for by paragraph (2) gives the holder of an acquisition device effective protection. However, in order to avoid disputes 
and legal risks, and especially if the (…) [debtor, DJYH] is financially weak and there are many unpaid creditors, it is 
advisable not to rely too much on the 35 days grace period, but to register as soon as possible.” 
101 IX. – 4:102(3): “A security right based upon a right of retention of possession according to IX. – 2:114 (…) takes 
priority over any other right in the retained asset.” Comment E to IX. – 4:102(3) cites the example of the liens of 
repairers, warehouse keepers or transporters. Cf. Comment D to IX. – 2:201. 
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3.2. The Book IX DCFR approach to proprietary conflicts 
The previous subsection showed that in its basic structure Book IX DCFR is comparable 
to Art. 9 UCC. There are also differences, however, resulting both from conscious policy 
choices concerning content and from the proposed method of implementation. Some of 
these differences stem from the continental European legal tradition, while others have 
their basis in technological progress. In keeping with the aim of this thesis, this subsection 
will now evaluate if and to what extent Book IX DCFR, in its bare essence, prevents 
proprietary conflicts. Consideration will also be given to the cost-efficiency of the 
proposed solution.102 
 
3.2.1. Basics 
Book IX DCFR settles several types of proprietary conflicts in secured transactions law 
like Art. 9 UCC.103 Book IX DCFR not only settles, but more importantly, also prevents 
such conflicts by forcing secured parties to make information available about their 
security. 

The obligation for secured parties to provide information on their collateral exists 
on two ‘levels’ or ‘layers’. The first layer of information has to be made public in the filing 
system itself, by filing a ‘notice’ indicating that a security interest or retention of 
ownership device in the debtor’s assets may104 exist. Book IX DCFR induces secured 
parties to file such notices by stipulating that a security right has no effect certain specific 
prospective types of third parties until it has been filed (or otherwise ‘made effective’, i.e. 
perfected). Essentially, these third parties include holders of a proprietary right, attaching 
unsecured creditors (in Book IX DCFR terminology, ‘execution creditors’) and the 
bankruptcy trustee (in Book IX DCFR terminology, ‘insolvency administrator’).105 
Prospective lenders and buyers not in the ordinary course of business of the transferor are 
given the ultimate incentive to check the filing system, because only after this check has 
taken place can they be certain about acquiring or lending against the assets free of any 
encumbrance. They will be protected against a prior unknown security interest or 
retention of ownership device only if they acted in good faith, i.e. they neither knew nor 
could reasonably have been expected to know that the debtor had no authority to grant a 
security right in or transfer the asset in disregard of the prior encumbrance.106 Lenders 

                                            
102 My source material has been restricted as Book IX has only been published with preliminary 
comments, which are not complete and bear clear traces of haste. 
103 See supra subsection 3.1 of this chapter. 
104 See supra footnote 73 and infra footnote 109 and the Comment mentioned there. 
105 IX. – 3:101(1)(a)-(c). 
106 See IX. – 2:108(1)(b) and IX. – 2:109(1)(b) for subsequent lenders and VIII. – 3:101 and VIII. – 3:102 
for subsequent buyers. On secured creditors specifically, see Comment B to IX. – 2:109: “(…) every secured 
creditor will be regarded as having constructive notice of every security right or retention of ownership device that is registered 
against the security provider. (…). In effect, this principle, which is in line with virtually all systems of registration for security 
rights, requires a creditor who is about to acquire a proprietary security right in an asset to investigate whether any security 
rights or retention of ownership devices are registered in that asset against the security provider.” 
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and buyers not in the ordinary course of business cannot invoke good faith protection if 
the prior right is registered against the debtor.107 Take note, however, that checking the 
filing system is necessary but not sufficient for protection. The absence of a filing does 
not mean that subsequent lenders and buyers have therefore been acting in good faith. 
According to Book VIII and Book IX DCFR, lenders and buyers will only be able to 
obtain an asset free of a prior security interest if they have checked the register, and have 
not found an entry against the debtor and did not otherwise have knowledge of the 
existence of a prior right. 

 
Buyers that acquired the asset(s) in the ordinary course of business will be able to 
acquire the asset(s) free of prior encumbrance without needing to search the filing 
system. In other words, they are not charged with the constructive notice of registered 
filings.108 The motive behind this rule is explained in Comment C to IX. – 6:102: 
“Transactions conducted in the ordinary course of the transferor’s business should be protected; it would 
constitute a major obstacle for commerce in general if parties could no longer have confidence in the 
possession of the goods by the transferor and if it were necessary to investigate whether any registered 
security rights and retention of ownership devices existed in these assets.” 

 
Because a filing is in essence no more than a warning about the possible existence of 
security, proprietary conflicts are not prevented only on the basis of the register. To the 
extent that lenders and buyers not in the ordinary course of business intend to acquire a 
security interest or an asset free of any encumbrance respectively, they will need to ask the 
registered secured party to what extent its ‘notice’ represents the actual state of affairs.109 
Book IX DCFR gives secured parties the legal duty to provide this information and to do 
so within the prescribed time limit,110 on penalty of liability in damages towards the 

                                            
107 See IX. – 2:108(2) and IX. – 2:209(2) for subsequent lenders and VIII. – 3:101(…) and VIII. – 3:102 in 
conjunction with IX. – 6:102(2) for subsequent buyers. I quote the last-mentioned provision to illustrate 
the point: “For the purposes of VIII. – 3:102 (…) a transferee is regarded as knowing that the transferor has no right or 
authority to transfer ownership free from the security right if this right is registered under Chapter 3, Section 3 (…)”. 
108 This follows from the last sentence of IX. – 6:102, which makes clear that registration excludes good 
faith protection, “(…) unless: (a) the transferor acts in the ordinary course of its business; or (b) the entry is filed against 
a security provider different from the transferor.” The transfer of inventory will always be in the ordinary course of 
business; see IX. – 5:204. 
109 Cf. Comment A to IX. – 3:319, which indicates that further inquiry will always be necessary because the 
information in the filing system is both limited and unreliable: “Information contained in an entry might be 
outdated, e.g. if the security right or retention of ownership device concerned has ceased to exit, but the entry has not been 
deleted. In other cases the description of the assets serving as security contained in the entry might have been too broad from the 
outset or too unspecific to individualise specific assets. The register therefore fulfills a warning function only, merely stating that 
a security right or retention of ownership device might be in existence. More specific and concrete information can only be 
obtained on the basis of an inquiry motivated by this warning.” Not only subsequent secured parties, but also 
buyers will have such a right to demand further information; see Comment B to IX. – 3:319. 
110 This means within 14 days. See supra footnote 73 and IX. – 3:319(3). This duty is owed to both the 
inquirer and the debtor. Registered parties can provide this information by stating specifically whether the 
assets in the inquiry are encumbered or subject to a retention of ownership device, but they can also 
forward the relevant parts of the security agreement; see IX. – 3:320(2)(a) and (b). No information needs 
to be provided if the filed notice clearly indicates that certain assets are not encumbered. In addition, the 
registered party is not obliged to provide information about assets other than that specifically requested by 
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debtor for any loss caused by breach of this duty.111 Moreover, Book IX DCFR puts the 
priority position of registered lenders at stake if they fail to give an inquirer the right 
information or to do so in time. This is the second ‘layer’ of information. If a registered 
party fails to provide the requested information altogether, it will be treated as if it had 
replied that the assets concerned were not encumbered or subject to a retention of 
ownership device.112 The registered lender will simply lose its ranking against the 
subsequent secured party that takes security after having made the request for 
information. Delayed answers are equally risky.113 

Within the prescribed period of 14 days, registered parties are also given the 
incentive to supply the inquirer with correct information,114 as any information given will 
overrule the effect of a filed notice. If, for example, the debtor’s assets concerned are 
encumbered, but the registered secured party mistakenly and incorrectly informs the 
inquirer that they are not, the inquirer may acquire a proprietary right in the debtor’s 
assets free of any encumbrance within three months, on the basis of a good faith 
acquisition. In other words, the subsequent lender will have priority over the registered 
lender, in spite of the latter’s earlier filing.115 The same principle applies to subsequent 
buyers not in the ordinary course of business: they will acquire the asset free from the 
prior right. In the same line of thought, if the registered secured creditor correctly informs 
an inquirer that the debtor’s assets are not encumbered, the inquirer will be protected 
against any security rights subsequently created by the registered secured creditor, assuming 
that it has created a security interest itself. Here too, the inquiring subsequent lender will 
have priority over the registered lender, despite the latter’s earlier filing.116  

                                                                                                                                        
 
 
 
 
 
 
the inquirer. It is in line with this that the registered party is not required to give a complete overview of 
all the debtor’s assets serving as collateral; see IX. – 3:320(5) and Comments A and C to this Article. 
111 Comment B to IX. – 3:319 provides an example of such loss: “Should the secured creditor’s conduct make it 
impossible for the security provider to obtain further secured credit, so that the latter can only obtain unsecured credit at higher 
interest rates, then the security provider could claim the difference as damages.” 
112 IX. – 3:323(1) and IX. – 3:321. This also applies if the registered party has (mis)informed the inquirer 
that its security right or retention of ownership device has been transferred. Cf. Comment A to IX. – 
3:323(1). 
113 IX. – 3:323(2): “If the secured creditor delays in answering the request for information under IX. – 3:319 (Duty to give 
information) and IX. – 3:320 (Content of the information), [IX. – 3:323(1), DJYH] applies if a proprietary right is 
created in favour of or acquired by the inquirer before the secured creditor answers the request for information.” 
114 There is an important exception to this, which will be discussed in subsection 3.2.3.2. 
115 See IX. – 3:322(1). 
116 However, this rule applies only if the security right is granted to the inquirer within three months after 
it made this information request. See IX. – 3:321(1) and Comment B to this Article. 
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The aforementioned rules give subsequent lenders and buyers not in the ordinary course 
of business an incentive to ask registered lenders for further details concerning their 
purported claim. At the same time, these rules give them the confidence to rely on the 
information supplied. This gives buyers not in the ordinary course of business and lenders 
the ability to enter safely into a transaction without running the risk of getting involved in 
a proprietary conflict. Thus far, the basics. 

 
3.2.2. Positive aspects 
Book IX DCFR prevents various types of proprietary conflicts and, in my view, more 
successfully than its American counterpart. It not only prevents proprietary conflicts 
more effectively, by proposing smarter rules (see subsection 3.2.2.1), but these proposed 
rules also seem to be more cost-efficient by better facilitating both the process of finding 
notices and the phase of making ‘further inquiry’ (see subsection 3.2.2.2). 
 

3.2.2.1. A stronger incentive for secured parties to supply information 
Most importantly, Book IX DCFR gives registered secured parties a stronger incentive to 
supply information on the status of their collateral to inquirers than Art. 9 UCC. If 
registered secured parties fail to give the requested information or do not present the 
information on time, they will not only be liable in damages towards the debtor, but will 
also run the risk of losing their priority position against the inquirer if the latter has 
obtained subsequently a security interest; see infra subsection 3.2.1. This is an 
improvement compared to the position under Art. 9 UCC, where at best the lender may 
incur liability for damages sustained by the debtor, which is difficult to enforce in 
practice.117 Compared with Art. 9 UCC – which gives inquirers no confidence to lend 
until any conflicting prior filed notices have been amended or removed – this Book IX 
rule facilitates a quicker lending process, since lenders can rely on the reply given in 
response to their inquiry and need not await correction or updating of any filed entries in 
order to be protected, which is much more efficient than Art. 9 UCC. Although this may 
come at a price (as it may contribute to the contamination of the filing system), this 
downside is clearly mitigated by e.g. the proposed requirements of ‘authentication’ and 
‘consent’, which will be discussed in the next subsection. 

It is also worth noting that Book IX DCFR permits inquirers to address an 
information request directly to the registered party.118 This is an explicit deviation from Art. 
9 UCC, that grants debtors the sole permission to make these requests. Although this 
would seem to simplify the search process, it is an improvement mainly in name, as 

                                            
117 See Chapter 5, subsection 2.4.3. 
118 This request must be made in ‘textual form’. The Comments to IX. – 3:324 indicate that the register 
may be used as a ‘communication platform’ for information requests (and received replies), in order to 
provide for proof of the time the request is made. Concrete proposals to this end have not yet been made 
by Book IX. 
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debtor for any loss caused by breach of this duty.111 Moreover, Book IX DCFR puts the 
priority position of registered lenders at stake if they fail to give an inquirer the right 
information or to do so in time. This is the second ‘layer’ of information. If a registered 
party fails to provide the requested information altogether, it will be treated as if it had 
replied that the assets concerned were not encumbered or subject to a retention of 
ownership device.112 The registered lender will simply lose its ranking against the 
subsequent secured party that takes security after having made the request for 
information. Delayed answers are equally risky.113 

Within the prescribed period of 14 days, registered parties are also given the 
incentive to supply the inquirer with correct information,114 as any information given will 
overrule the effect of a filed notice. If, for example, the debtor’s assets concerned are 
encumbered, but the registered secured party mistakenly and incorrectly informs the 
inquirer that they are not, the inquirer may acquire a proprietary right in the debtor’s 
assets free of any encumbrance within three months, on the basis of a good faith 
acquisition. In other words, the subsequent lender will have priority over the registered 
lender, in spite of the latter’s earlier filing.115 The same principle applies to subsequent 
buyers not in the ordinary course of business: they will acquire the asset free from the 
prior right. In the same line of thought, if the registered secured creditor correctly informs 
an inquirer that the debtor’s assets are not encumbered, the inquirer will be protected 
against any security rights subsequently created by the registered secured creditor, assuming 
that it has created a security interest itself. Here too, the inquiring subsequent lender will 
have priority over the registered lender, despite the latter’s earlier filing.116  
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would seem to simplify the search process, it is an improvement mainly in name, as 
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inquirers still need the debtor’s consent to make an inquiry with the lender.119 Inquirers 
may also obtain information on the secured liability, but any such request must be 
exclusively addressed to the debtor and may not be addressed directly to the secured 
lender.120  
 

3.2.2.2. A more efficient design for the filing system 
Besides being more effective, Book IX DCFR is set up in a way that simplifies both the 
process of finding notices in the ERPS and the process of ‘making further inquiry’ in 
comparison to Art. 9 UCC. 

First and foremost, it will be much easier, quicker and cheaper for searchers to 
obtain information from the ERPS than from the Art. 9 UCC filing system. Not only will 
the ERPS operate entirely electronically, it will also be directly accessible by its searchers, 
i.e. without the involvement of a filing officer.121 The absence of human intervention will 
inevitably decrease errors and delays in processing filings.122 In addition, it will reduce the 
(yet to be set) filing and search fees, since these costs no longer need to be passed on.123 

Another very promising step in Book IX DCFR is the adoption of the requirement to 
allow entries to be made only against identified security providers (i.e. debtors) only.124 This 
means that debtors will be made uniquely distinguishable in the filing system through a 
specifically prescribed ‘identification process’. Although this process has not yet been fully 
developed, it will in any event require the debtor to sign up to the register with a ‘personal 

                                            
119 Comment B to IX. – 3:319 explains what subsequent lenders and buyers should do if the debtor does 
not give its consent for an information request: “If the security provider does not give its approval, then a prospective 
creditor should simply refrain from granting credit. Similar possibilities would exist for a person intending to acquire full 
ownership of the security provider’s assets in a situation where any prior proprietary security in these assets would not cease to 
exist by reason of the transfer.”  
120 IX. – 5:401(1). 
121 See IX. – 3:302(2): “The register is to operate electronically and to be directly accessible for its users in an online 
format” and IX. – 3:305(1): “Entries in the register can be made directly by the secured creditor.” This is also referred 
to as a ‘direct entry system’, according to Comment C to IX. – 3:301: “(…) a system of publicity by registration 
in which, differing from more traditional models, entries into the register can be effected directly by the parties themselves 
without any need for an involvement of a public registrar who might have to check the particulars of the security device and the 
content of the registration.” Cf. ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC, 
2010), p. 72 on electronic filing: “(…) a purely electronic registry is the ideal (…).” 
122 Cf. Comment C to IX. – 3:301: “In most systems which follow the public registrar-based model, there will be 
backlogs of applications for registrations which the public registrar has not yet had the time to process; this results in security 
rights or retention of ownership devices whose existence is not visible from the content of the register, thereby failing the 
objectives of a system of publicity by registration. Moreover, the introduction of a public body operating as a registrar for a 
pan-European register of proprietary security in movables would create enormous costs. This rather bold proposal can therefore 
have any prospects of realisation only if the involvement of a public body is kept to a minimum (…).” In this respect, the 
Book IX drafters have deliberately deviated from Art 9 UCC; see Comment D to IX. – 3:301. 
123 Cf. Comments to IX. – 3:317: “(…) the payment of fees is mentioned only as it will be necessary for the maintenance 
of the register.” Several modern filing systems have proven to be maintainable by filing and search fees only. 
One example of this is the Australian system; Gavon McKosker IACA Conference, May 2013. 
124 IX. – 3:306(1)(a): “An entry can be entered into the register only if it is made in respect of an identified security 
provider.” Cf. IX. – 3:302(1): “The European register of proprietary security is to operate as a personal folio system, 
allowing entries concerning security rights to be filed against identified security providers.” 
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unique identification’ number.125 As a result, searchers do not need to search for the debtor 
in the ERPS by entering the name themselves; they can simply select from a list of debtors, 
thereby also avoiding the hassle of trying to identify the right one:126 

 
“(…) after choosing a certain security provider, a user of the register can browse through all 
entries filed against the security provider.”127 

 
The drafters’ decision ‘to introduce a completely new register’ rather than linking national 
filing systems is another positive step in the aim to create an efficient and error-free filing 
system. This entails that the register will be ‘European’ (i.e. multi-state) rather than state-
based, which will guarantee uniformity in filing and search practices.128 The drafters 
appear to take the view that preventing fragmentation is absolutely essential to the success 
of a filing system, and in my view rightly so: 
 

“Even if the national registers could be adapted along the lines of these provisions, a 
fragmentation of the system of registration under these rules into 25 or more separate units on 
Member State level does not appear to be compatible with the objectives of these rules in 
general.”129 

 
The creation of a one-stop shop for filing and searching will, in addition to creating 
uniformity in filing and search practices, also avoid any legal uncertainty about where to 
file, simply because there will be just one (‘central’) filing office to log into.130 Not only 

                                            
125 The most prominent scholar to have pointed out the importance of a unique identifier in the process 
of searching and filing was LoPucki in the U.S., see LoPucki 1995, p. 601. This idea is not new either in 
Europe, see e.g. ‘Publicity of Security Rights’ (London: EBRD, 2004), p. 4: “It is relatively easy to construct a 
simple and uniform method for uniquely classifying and indexing all chargors, that is the persons (physical and legal) who 
create charges (by reference to name, ID or commercial registration number, address, date of birth, and so on).” See also 
supra footnote 27. 
126 I think the U.S. based Burton would be pleased with this, and rightly so. See Burton 2012, p. 327: “(…) 
no matter how a state designs its system, if creditors are given the responsibility of recording the name of the debtor on the 
financing statements themselves, errors and eventual litigation will follow.” Cf. Livingston 2007, pp. 155-156. 
127 Comment A to IX. – 3:318. Cf. Comment D to IX. – 3:304 and footnote 86. 
128 See IX. – 3:301(1): “A registration that is required or allowed for any security right or retention of ownership device 
under the rules of this Book is to be effected in a European register of proprietary security (…).” There seems to be an 
exception to this, which will be discussed in subsection 3.2.3.4. 
129 Comment E to IX. – 3:301.  
130 See ‘Secured Transactions Systems and Collateral Registries’ (Washington DC: IFC 2010), p. 32: “One of 
the deficiencies that can render secured financing systems unsustainable is multiple sources of information regarding claims 
against the same movable property. This can happen when the information on claims against movables is not centralized, i.e. 
registration is fragmented among different registries for sub-national jurisdictions or among registries at different levels of 
government. The better practice is to centralize all secured transactions information in one place (with respect to movable 
property). With modern computerization, this approach has proven very effective (e.g. The International Registry of Security 
Interests on Mobile Equipment, Romania, Cambodia and Bosnia and Herzegovina).” See also p. 65-66: “Since the 
principal function of a registry is to provide to persons who rely on it sufficient information to decide whether to deal with 
movable property, it is important that this information be available from one source. Therefore, there should be only one 
database in which information is captured and retained, and from which information may be retrieved. A unified database 
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will this reduce filing and search activity to the required minimum, it will also clear a path 
for any attempt to modernize the filing system in the future.  

 
In the U.S., the state-based filing model slowed down some crucial modernization 
attempts. The most important example was the point at which the Art. 9 UCC drafters 
conceived the plan to replace name-based filing by incorporation-based filing in the 1990s:131 
as this would have resulted in particular states generating an explosion of filings (since 
most entities are incorporated in the state of Delaware, that state would have received a 
windfall to the detriment of other states), broad political opposition arose because state-
based filing offices had grown accustomed to relying on the revenue, and were 
therefore reluctant to give it up. Similar objections were raised in earlier history, when 
Art. 9 UCC was adopted and a transition took place from pre-Art. 9 UCC filing systems 
(which were entirely local) to ‘centralized’132 filing per state under Art. 9 UCC.133, 134 

 
Apart from the fact that it will be easier and cheaper to access the ERPS, filing and search 
activity and related costs will undoubtedly be reduced because the ERPS will yield fewer 
‘fake’ or ‘bogus’ filings than the Art. 9 UCC filing system. Two efficient measures to keep 
bogus filings out of the filing system are embodied first in the obligation that each filer 
must undergo a process of authentication,135 and second in the requirement that the 
debtor must give ‘formal’136 consent for an entry to be filed.137 Both measures are 

                                                                                                                                        
 
 
 
 
 
 
provides complete information relating to any registration effected against the movable property of a debtor regardless of the 
location of the debtor or whether the debtor is a juridical person or a natural person.” 
131 This is mainly because the choice of state-based filing inevitably introduced the issue of where (i.e. in 
what state) filing needed to take place.  
132 I reiterate that ‘central filing’ under Art. 9 UCC means that the financing statement must be filed with 
the centralized – i.e. the one and only – Secretary of State’s office of a particular state, which is located in the 
capital city of that state. See supra Chapter 5, subsection 3.3.3.2. This should not be confused with ‘multi-
state’, i.e. European, filing as discussed in the present subsection. 
133 Bowers presents a good example of the enormous opposition of local filing officers to the transition to 
Art. 9 filing because of the lost filing profits; see Bowers 1995, p. 724. 
134 The Polish author Spanogle also illustrates the importance of structuring the system in such a way that 
registration officers do not start relying on the revenue stream in his description of the development of 
Polish secured transactions law. When the Registered Pledge Act came into operation in Poland in 1996: 
“Many ministries wanted to take ownership for the registry. After all, the registry could generate money which, at that point, 
was a big deal to any ministry.” Spanogle continues: “At one point, [the Ministry of Justice, DJYH] thought that 
the registry’s revenues would sustain not just the court system [which was responsible for the filing, DJYH], but the 
entire Ministry of Justice.” Spanogle 2009, p. 288. 
135 See IX. – 3:304(1) and (2). For more information on how this authentication process should work, see 
Comment B to IX. – 3:304. In Australia, a system of this kind has also proved to be a success. Parties may 
only log in with a so-called ‘Ozzkey’. 
136 This means that the debtor has to declare its consent directly to the filing system. Whether the debtor 
has given its consent in the security agreement (‘substantive consent’) is not checked. 
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designed to keep bogus filings out of the filing system, and rightly so: the focus is on the 
refusal of such filings at the gate rather than on their removal after the fact, as is the current 
tendency in the U.S.138 One of the motives for this decision was the fact that efficient 
court proceedings for such removal are not available in all EU Member States.139 
 

This naturally does not mean that the debtor will not have an interest in having a filing 
deleted or amended, for example because it formulates the collateral too broadly. On 
the basis of IX. – 3:316, debtors can ask the registration office to amend or delete a 
filing. In such a case, the registration office will ask the secured creditor to delete or 
amend its filing to the extent requested by the debtor. If the secured creditor does not 
object to the requested amendment or deletion within two months, the entry will be 
deleted or amended as requested for by the debtor. If the registered secured creditor 
answers but objects, the entry will be marked as ‘contested’ to the extent of the debtor’s 
demand.140 

 
The requirement of ‘authentication’ is in my view the most effective tool to help keep the 
system on the straight and narrow, as it allows only identified parties, such as financial 
institutions, to make entries against a particular debtor. As a result, blood-drenched bogus 
filings141 can only be made if authenticated. The requirement of consent – the European 
equivalent of the U.S. requirement ‘authorization’ – is another good thing, as it leaves 
little room for entries to be made even before negotiations with the debtor have taken 
place. In fact, Book IX DCFR in contrast to Art. 9 UCC has taken the requirement of 
consent to a higher level by integrating it in the electronic filing system so that entries 
cannot be made without it. This is different in the U.S., where the debtor’s authorization 
is not checked and can even be given after an entry has been made. 
 

                                                                                                                                        
 
 
 
 
 
 
137 IX. – 3:306(1)(d). See supra footnote 61. The debtor’s consent can take various forms, from unlimited 
consent (giving the secured creditor complete freedom to draft filings) to partially limited consent (e.g. 
giving consent for filings covering a maximum amount, or indicating specific categories of collateral only) 
and very specified consent. See IX. – 3:309(3) and Comments B and C to this Article. 
138 See Comment A to IX. – 3:304 on the requirement of authentication: “The requirement of authentication is 
used as a safeguard against declarations fraudulently being made by other persons.” See also extensively about this 
Comment A to IX. – 3:309. Similarly, the requirement of consent is considered to be “(…) central for the 
protection of the security provider against all sorts of unwanted entries into the register”; see Comment D to IX. – 3:301. 
Cf. Comments to IX. – 3:309: “(…) there is the danger that entries are filed purely in order to inflict damage to the 
security provider’s interests.” 
139 See Comment A to IX. – 3:309. 
140 IX. – 3:316(1)-(5). 
141 See supra Chapter 5, subsection 2.4.1. 
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will this reduce filing and search activity to the required minimum, it will also clear a path 
for any attempt to modernize the filing system in the future.  

 
In the U.S., the state-based filing model slowed down some crucial modernization 
attempts. The most important example was the point at which the Art. 9 UCC drafters 
conceived the plan to replace name-based filing by incorporation-based filing in the 1990s:131 
as this would have resulted in particular states generating an explosion of filings (since 
most entities are incorporated in the state of Delaware, that state would have received a 
windfall to the detriment of other states), broad political opposition arose because state-
based filing offices had grown accustomed to relying on the revenue, and were 
therefore reluctant to give it up. Similar objections were raised in earlier history, when 
Art. 9 UCC was adopted and a transition took place from pre-Art. 9 UCC filing systems 
(which were entirely local) to ‘centralized’132 filing per state under Art. 9 UCC.133, 134 

 
Apart from the fact that it will be easier and cheaper to access the ERPS, filing and search 
activity and related costs will undoubtedly be reduced because the ERPS will yield fewer 
‘fake’ or ‘bogus’ filings than the Art. 9 UCC filing system. Two efficient measures to keep 
bogus filings out of the filing system are embodied first in the obligation that each filer 
must undergo a process of authentication,135 and second in the requirement that the 
debtor must give ‘formal’136 consent for an entry to be filed.137 Both measures are 

                                                                                                                                        
 
 
 
 
 
 
provides complete information relating to any registration effected against the movable property of a debtor regardless of the 
location of the debtor or whether the debtor is a juridical person or a natural person.” 
131 This is mainly because the choice of state-based filing inevitably introduced the issue of where (i.e. in 
what state) filing needed to take place.  
132 I reiterate that ‘central filing’ under Art. 9 UCC means that the financing statement must be filed with 
the centralized – i.e. the one and only – Secretary of State’s office of a particular state, which is located in the 
capital city of that state. See supra Chapter 5, subsection 3.3.3.2. This should not be confused with ‘multi-
state’, i.e. European, filing as discussed in the present subsection. 
133 Bowers presents a good example of the enormous opposition of local filing officers to the transition to 
Art. 9 filing because of the lost filing profits; see Bowers 1995, p. 724. 
134 The Polish author Spanogle also illustrates the importance of structuring the system in such a way that 
registration officers do not start relying on the revenue stream in his description of the development of 
Polish secured transactions law. When the Registered Pledge Act came into operation in Poland in 1996: 
“Many ministries wanted to take ownership for the registry. After all, the registry could generate money which, at that point, 
was a big deal to any ministry.” Spanogle continues: “At one point, [the Ministry of Justice, DJYH] thought that 
the registry’s revenues would sustain not just the court system [which was responsible for the filing, DJYH], but the 
entire Ministry of Justice.” Spanogle 2009, p. 288. 
135 See IX. – 3:304(1) and (2). For more information on how this authentication process should work, see 
Comment B to IX. – 3:304. In Australia, a system of this kind has also proved to be a success. Parties may 
only log in with a so-called ‘Ozzkey’. 
136 This means that the debtor has to declare its consent directly to the filing system. Whether the debtor 
has given its consent in the security agreement (‘substantive consent’) is not checked. 
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designed to keep bogus filings out of the filing system, and rightly so: the focus is on the 
refusal of such filings at the gate rather than on their removal after the fact, as is the current 
tendency in the U.S.138 One of the motives for this decision was the fact that efficient 
court proceedings for such removal are not available in all EU Member States.139 
 

This naturally does not mean that the debtor will not have an interest in having a filing 
deleted or amended, for example because it formulates the collateral too broadly. On 
the basis of IX. – 3:316, debtors can ask the registration office to amend or delete a 
filing. In such a case, the registration office will ask the secured creditor to delete or 
amend its filing to the extent requested by the debtor. If the secured creditor does not 
object to the requested amendment or deletion within two months, the entry will be 
deleted or amended as requested for by the debtor. If the registered secured creditor 
answers but objects, the entry will be marked as ‘contested’ to the extent of the debtor’s 
demand.140 

 
The requirement of ‘authentication’ is in my view the most effective tool to help keep the 
system on the straight and narrow, as it allows only identified parties, such as financial 
institutions, to make entries against a particular debtor. As a result, blood-drenched bogus 
filings141 can only be made if authenticated. The requirement of consent – the European 
equivalent of the U.S. requirement ‘authorization’ – is another good thing, as it leaves 
little room for entries to be made even before negotiations with the debtor have taken 
place. In fact, Book IX DCFR in contrast to Art. 9 UCC has taken the requirement of 
consent to a higher level by integrating it in the electronic filing system so that entries 
cannot be made without it. This is different in the U.S., where the debtor’s authorization 
is not checked and can even be given after an entry has been made. 
 

                                                                                                                                        
 
 
 
 
 
 
137 IX. – 3:306(1)(d). See supra footnote 61. The debtor’s consent can take various forms, from unlimited 
consent (giving the secured creditor complete freedom to draft filings) to partially limited consent (e.g. 
giving consent for filings covering a maximum amount, or indicating specific categories of collateral only) 
and very specified consent. See IX. – 3:309(3) and Comments B and C to this Article. 
138 See Comment A to IX. – 3:304 on the requirement of authentication: “The requirement of authentication is 
used as a safeguard against declarations fraudulently being made by other persons.” See also extensively about this 
Comment A to IX. – 3:309. Similarly, the requirement of consent is considered to be “(…) central for the 
protection of the security provider against all sorts of unwanted entries into the register”; see Comment D to IX. – 3:301. 
Cf. Comments to IX. – 3:309: “(…) there is the danger that entries are filed purely in order to inflict damage to the 
security provider’s interests.” 
139 See Comment A to IX. – 3:309. 
140 IX. – 3:316(1)-(5). 
141 See supra Chapter 5, subsection 2.4.1. 
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I bring to memory that under Art. 9 UCC, financing statements are effective only when 
the debtor has authorized their filing.142 However, if the debtor authorizes the filing at a 
later time – for example by signing the security agreement143 after the filing – the filing 
becomes effective with retroactive effect and the § 9-322(a)(1) UCC priority rule will 
apply.144 

 
Besides for creating these two very practical obstacles to making fake or ‘empty’ entries, 
Book IX DCFR articulates a legal duty for secured parties to delete entries that do not 
correspond (anymore) to an existing security right.145 This obligation appears to exist only 
to the extent that the debtor requests it (for example, there is no separate penalty for 
failure to perform timely deletion of ‘empty’ filings).146 However, as secured parties are 
only permitted to make an entry if and to the extent that they have assumed liability for 
damages caused by a wrongful registration,147 attempts are being made to keep the ERPS 
as clean as possible. Book IX DCFR has adopted stronger incentives to achieve this than 
its U.S. counterpart. 
 
3.2.3. Imperfections 
In view of the previous observations, Book IX DCFR has clearly taken a more 
satisfactory approach to the prevention of proprietary conflicts than Art. 9 UCC did. Not 
only did the drafters of Book IX DCFR give registered secured parties a stronger 
incentive to supply information on the status of their collateral than Art. 9 UCC does, 
thereby more effectively preventing proprietary conflicts; it also proposes a filing system 
that is likely to be much more cost-efficient in use. Still, there are some imperfections to 
the Book IX DCFR approach to proprietary conflicts, both as to its effectiveness and its 
cost-efficiency. I will elaborate on these imperfections in the next four subsections. 
 

                                            
142 § 9-510 UCC. 
143 Under Art. 9 UCC, by signing the security agreement the debtor authorizes ipso facto the filing of a 
financing statement (or an amendment thereof) covering the collateral described in the security agreement 
and proceeds thereof, whether or not the security agreement expressly covers proceeds. See §§ 9-509(b)(1) 
and (2) UCC and § 9-315(a)(2) UCC and supra Chapter 5, subsection 3.3.2. 
144 Official Comment 4 to § 9-322 UCC, adopted in the 2010 amendments to Art. 9 UCC, provides this 
explicitly: “Under a notice-filing system, a filed financing statement indicates to third parties that a person may have a 
security interest in the collateral indicated. With further inquiry, they may discover the complete state of affairs. When a 
financing statement that is ineffective when filed becomes effective thereafter, the policy underlying the notice-filing system 
determines the “time of filing” for purposes of subsection (a)(1). For example, the unauthorized filing of an otherwise 
sufficient initial financing statement becomes authorized, and the financing statement becomes effective, upon the debtor’s post-
filing authorization or ratification of the filing. See Section 9-509, Comment 3. Because the notice value of the financing 
statement is independent of the timing of authorization or ratification, the time of the unauthorized filing is the “time of 
filing” for purposes of subsection (a)(1). The same policy applies to the other priority rules in this part.” 
145 IX. – 3:315 and IX. – 6:104. 
146 Yet Book IX is not entirely clear on this. Comment B to IX. – 6:104 seems to suggest that this legal 
duty does exist in the abstract, i.e. even without the debtor having made an explicit request to have the 
filing deleted. 
147 IX. – 3:306 and 3:309. 
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3.2.3.1. The ‘Untraceables’ 
Under the current design of Book IX DCFR, some types of proprietary conflicts are not 
prevented at all, simply because several types of proprietary interests are not (made) 
public from the moment they have effect against third parties. As in Art. 9 UCC, 
acquisition finance devices (including retention of ownership devices) will be untraceable 
until the moment they are registered, which under Book IX DCFR might not be until 
after 35 days after their creation.148 Second, unsecured creditors’ attachment claims are 
effective against subsequent buyers and lenders without having to be registered in the 
ERPS.149 In both cases, these (security) interests cannot be verified before subsequent 
parties decide to buy, seize or lend against the debtor’s assets thus proprietary conflicts 
will continue to occur. 
 

3.2.3.2. Provision of information based solely on leverage 
To the extent that proprietary interests are filed and discoverable by searching the filing 
system, the proposed ERPS, like Art. 9 UCC, is mainly based on leverage and economic 
compulsion, which entails that ‘further inquiry’ can only be made by lenders and buyers 
not in the ordinary course of business.150 Although Book IX DCFR gives secured lenders 
an explicit legal duty to provide third parties – i.e. not the debtor, as is the case in the U.S. 
– with exact information regarding the collateral and the obligation(s) secured at the 
inquirer’s request,151 the debtor itself – and this is what matters – has to give its approval 
to make such information requests. As attaching unsecured creditors have no leverage to 
obtain the debtor’s approval to make information requests, they have no proper means to 
ascertain whether the assets are already encumbered. Given that attachment also has the 
purpose of putting the debtor under pressure, it is likely that unsecured creditors will 

                                            
148 See IX. – 3:107(2). Compare the results of Art 9 UCC as summarized in subsection 3.1. 
149 The Book IX drafters have decided that ‘an execution creditor is regarded as holding an effective 
security right as from the moment of bringing an execution against specific assets if all preconditions for 
execution proceedings against these assets according to the procedural rules of the place of execution are 
fulfilled’ for the purpose of determining priority; see IX. – 4:107. This moment is not necessarily public, 
let alone on a European scale. The Comments to this Article provide: “The Article does not specify at which 
moment exactly execution proceedings are to be regarded as being brought and which conditions have to be fulfilled for the 
execution proceedings against specified assets. For the last-mentioned, it is expressly provided that the procedural law of the 
place of execution is decisive. (…) National procedural rules might differ concerning the requirements to be fulfilled by the 
judgment creditor in order to commence execution proceedings. Therefore no exact conditions must already be directed to 
specific assets.” Cf. Comment B to IX. – 3:101: “In some countries, the moment at which a judicial lien in favour of the 
execution creditor arises may serve as a criterion, since this is roughly equivalent to a private law proprietary right and fixes 
the rank of the execution creditor.” 
150 Cf. Comment B to IX. 3:319: “Not only prospective secured creditors (i.e. persons intending to acquire a proprietary 
security right over the security provider’s assets) will have a right to demand further information concerning the existence of a 
security right or a retention of ownership device in specific assets, but also other interested parties, especially persons intending 
to acquire (full) ownership of assets held by the security provider.” 
151 See IX. – 3:319(1): “Any registered secured creditor has a duty to answer requests for information by inquirers 
concerning the security right covered by the entry and the encumbered assets if these requests are made with the security 
provider’s approval.” 
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accept the risk and proceed with their attempts to seize. Consequently, under Book IX 
DCFR attaching unsecured creditors will continue to run the risk of becoming involved in 
a proprietary conflict with a prior lender or seller, and unnecessary attachment costs will 
continue to be incurred. 
 

The Comments to Book IX DCFR explain that the requirement of debtor’s consent in 
order to make information requests is adopted “to avoid the secured creditor being approached 
for information concerning its proprietary security by persons who do not have any legitimate interest in 
this information.” This seems to suggest that attaching unsecured creditors are also 
included in this category of parties that have no such legitimate interest, but the reason 
for this is not explained. In fact, it is even claimed: “(…) it does not appear that the fact that 
the inquirer has to seek the security provider’s approval would unduly limit the inquirer’s chances of 
obtaining the information concerned.”152 As far as execution creditors are concerned, I think 
the Book IX DCFR drafters are wrong in this assumption. 

 

3.2.3.3. The adoption of good faith protection 
Another imperfection of the Book IX DCFR approach to the prevention of proprietary 
conflicts lies in the good faith protection rule that applies to secured parties. 

Briefly stated, Book IX DCFR prevents proprietary conflicts between secured 
parties and their proprietary successors not only by requiring notice, but also by requiring 
the former to provide further details of its collateral to the latter when requested. Unlike 
Art. 9 UCC, however, Book IX DCFR does not adopt a ‘pure race’ statute under which 
the first to file wins in all instances. Instead, it adopts a ‘pure notice’ system under which 
the first-to-file will have priority, but only if it had no knowledge of a prior right. More 
specifically, under the rules of Book IX DCFR, second-in-time secured parties can 
acquire a first-in-time security right in an already encumbered asset only if they acted in good 
faith with regard to the encumbrance.153 This may be the case when the prior security has 
not been made public by a filing, but the mere absence of a filing does not guarantee the 
acquisition of an effective first-in-time security interest. If the acquirer has actual 
knowledge of an earlier security right154 or if there are other circumstances on the basis of 
which the acquirer can be expected to know that the asset(s) concerned were acquired by 
the debtor subject to an existing encumbrance, it will not be considered to have acted in 
good faith in acquiring the subsequent security. Hence, actual or constructive knowledge on 
the part of the second-in-time creditor is determinative, not the presence or absence of a 
filing. At the same time, Book IX DCFR has been construed in such a way that in order 
for the second-in-time secured party to place reliance on the good faith protection rules, 

                                            
152 Comment B to IX. – 3:319. 
153 See IX. – 2:108-109. 
154 Or a retention of ownership device. 
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there is no requirement that it must have ‘perfected’ the security interest it acquired 
itself.155 

The aforementioned protection mechanism in Book IX DCFR differs 
fundamentally from Art. 9 UCC in two distinct respects. First, under Art. 9 UCC a first-
in-time lender that failed to file will always lose to the second-in-time lender; failure to file 
is simply fatal to its first-in-time security. Under Book IX DCFR, however, a first-in-time 
lender may still prevail and take priority over a second-in-time (but first-on-file) lender, if 
the latter has not acted in good faith when acquiring its security. Second, under Art. 9 
UCC a second-in-time lender may trump its predecessor only if it has filed itself. Under 
Book IX DCFR, no such filing by the second-in-time lender is required to be awarded 
good faith protection. Because Book IX DCFR makes filing a requirement only for 
effectiveness of the security interest in relation to successors in right and title, the 
European proposal is more consistent from a dogmatic point of view than its U.S. 
counterpart. After all, the purpose of notice filing is to make the prior right known. If this 
prior right happens to be already known to the second-in-time lender, then to continue to 
make filing the sole determining factor defeats the purpose that such filing intended to 
serve in the first place. Moreover, the Book IX DCFR approach is arguably fairer; in the 
U.S., a subsequent lender may trump a first-in-time lender despite the fact that it had 
constructive or even actual knowledge of the latter’s prior security right: the party who 
arrives (and files) first at the filing office first simply wins the race.156 Book IX DCFR 
better fits in with the European legal tradition, which does not tend to reward perverse 
‘race’-impulses. Yet, judging it by the cost-efficiency test as set out in this thesis, there is 
something to be said to critique the Book IX DCFR approach. Judging priority conflicts 
by reference to principles of ‘good faith’ rather than according to filed notices is bound to 
induce argument and discussion and hence court litigation.157 This is a cost-increasing 

                                            
155 In protecting subsequent secured parties in good faith, they are not required to fulfill any requirements 
of Chapter 3 [i.e. the Chapter on the requirements for effectiveness against third parties] in order to be 
effective as against the prior holder of a security interest or retention of ownership device (IX. – 3:101)(3); 
the former will enjoy priority on the basis of IX. – 4:101(5): “Subject to IX. – 4:108 (Change of ranking), a 
security right that had been acquired by a good faith acquisition in an asset subject to a retention of ownership device or in 
disregard of an earlier encumbrance in the same asset always has priority over the retention of ownership device or an earlier 
security right.” See also Comment B to IX. – 2:109 and Comment D to IX. – 3:101. 
156 This is why the Art. 9 UCC filing system is referred to as a ‘pure race statute’. See supra Chapter 5, 
subsection 4.3.1. I must admit there is a nuance to this: if everyone is aware of a first-to-file wins’-rule, the 
question to be asked is why this is so unfair. 
157 This is especially so because a filing (or taking possession) is required for obtaining effectiveness against 
other third parties under the rules of Book IX. See Comment D to IX. – 3:101: “(…) as against other third 
persons, the effectiveness of the security right (…) remains subject to the other rules of this Chapter, i.e. there has to be 
possession or control by the secured creditor or a registration in order for this security right to be effective against third persons 
in general.” The Book IX drafters admit it in the Comments that this system may indeed be complicated: 
“In these situations, the question of priority might be affected by circumstances that are effective only between some, but not 
all, security providers. Similar problems, however, might arise in situations of a good faith acquisition (e.g. a secured creditor 
might be in good faith in respect of earlier security rights held by one other secured creditor, but might have notice of the rights 
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The aforementioned protection mechanism in Book IX DCFR differs 
fundamentally from Art. 9 UCC in two distinct respects. First, under Art. 9 UCC a first-
in-time lender that failed to file will always lose to the second-in-time lender; failure to file 
is simply fatal to its first-in-time security. Under Book IX DCFR, however, a first-in-time 
lender may still prevail and take priority over a second-in-time (but first-on-file) lender, if 
the latter has not acted in good faith when acquiring its security. Second, under Art. 9 
UCC a second-in-time lender may trump its predecessor only if it has filed itself. Under 
Book IX DCFR, no such filing by the second-in-time lender is required to be awarded 
good faith protection. Because Book IX DCFR makes filing a requirement only for 
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European proposal is more consistent from a dogmatic point of view than its U.S. 
counterpart. After all, the purpose of notice filing is to make the prior right known. If this 
prior right happens to be already known to the second-in-time lender, then to continue to 
make filing the sole determining factor defeats the purpose that such filing intended to 
serve in the first place. Moreover, the Book IX DCFR approach is arguably fairer; in the 
U.S., a subsequent lender may trump a first-in-time lender despite the fact that it had 
constructive or even actual knowledge of the latter’s prior security right: the party who 
arrives (and files) first at the filing office first simply wins the race.156 Book IX DCFR 
better fits in with the European legal tradition, which does not tend to reward perverse 
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155 In protecting subsequent secured parties in good faith, they are not required to fulfill any requirements 
of Chapter 3 [i.e. the Chapter on the requirements for effectiveness against third parties] in order to be 
effective as against the prior holder of a security interest or retention of ownership device (IX. – 3:101)(3); 
the former will enjoy priority on the basis of IX. – 4:101(5): “Subject to IX. – 4:108 (Change of ranking), a 
security right that had been acquired by a good faith acquisition in an asset subject to a retention of ownership device or in 
disregard of an earlier encumbrance in the same asset always has priority over the retention of ownership device or an earlier 
security right.” See also Comment B to IX. – 2:109 and Comment D to IX. – 3:101. 
156 This is why the Art. 9 UCC filing system is referred to as a ‘pure race statute’. See supra Chapter 5, 
subsection 4.3.1. I must admit there is a nuance to this: if everyone is aware of a first-to-file wins’-rule, the 
question to be asked is why this is so unfair. 
157 This is especially so because a filing (or taking possession) is required for obtaining effectiveness against 
other third parties under the rules of Book IX. See Comment D to IX. – 3:101: “(…) as against other third 
persons, the effectiveness of the security right (…) remains subject to the other rules of this Chapter, i.e. there has to be 
possession or control by the secured creditor or a registration in order for this security right to be effective against third persons 
in general.” The Book IX drafters admit it in the Comments that this system may indeed be complicated: 
“In these situations, the question of priority might be affected by circumstances that are effective only between some, but not 
all, security providers. Similar problems, however, might arise in situations of a good faith acquisition (e.g. a secured creditor 
might be in good faith in respect of earlier security rights held by one other secured creditor, but might have notice of the rights 
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factor for the parties concerned. Sophisticated lenders will benefit from certainty 
especially in the context of cross-border trade. Although one may criticize the American 
system for legal inconsistency or lack of fairness, it does exhibit the charms of simplicity. 

 
Now it may seem that in my view, a future European public filing system should 
therefore be based on a pure race statute, entirely modeled after Art. 9 UCC, but that is 
not necessarily true; I will elaborate on this in subsection 4.2.2. 

 

3.2.3.4. The proposal of ‘parallel registration’ 
The final noteworthy imperfection of Book IX DCFR is very practical and hopefully only 
temporary: the proposal of ‘parallel registration’ as adopted in IX. – 3:312. I already 
mentioned that the drafters, in their attempt to prevent fragmentation, intend to adopt a 
‘European’, i.e. multi-state filing system and that this intention deserves a thumbs-up.158 A 
security interest is effective only when filed in the ERPS.159 However, Book IX DCFR 
also provides that the ERPS should not necessarily replace national filing systems already 
in effect in the EU.160 If a registry system established under national law exists (as is the 
case in most EU countries), registration in both the national register and the ERPS is 
necessary to obtain effectiveness of a security interest (‘parallel registration’). It is the 
body operating this national system that has the duty to file an entry in the ERPS 
reiterating the content (including the time) of the entry made in the national system to the 
extent that national registers are still in operation.161 According to the Comments on 

                                                                                                                                        
 
 
 
 
 
 
of a third secured creditor). No detailed discussion of the rather complicated problems arising in this respect will be attempted 
here since the outcome will depend upon the individual circumstances of each case.” 
158 See supra subsection 3.2.2.2. 
159 For exceptions, see IX. – 3:301(2), Comment F to this Article and IX. – 3:312. 
160 See the Comments to IX. – 3:312 (which make reference to IX. – 3:301(2)): “If for certain segments of the 
market for secured credit these specific registers are regarded by the national legislator as being more efficient than the register, 
e.g. because these specific registers contain more reliable information on the basis of the involvement of a public registrar, 
registrations may continue to be effected in these specific registers (…).” 
161 See IX. – 3:312(1): “Where a security right is registered or noted in another system of registration or notation on title 
certificates under the national law of a member state, as long as such systems are still in operation for security rights in specific 
types of assets, an entry reiterating the content of that registration or notation, including the time of the registration or 
notation, is to be entered into the European register of proprietary security against the security provider by the body operating 
the other system.” The Comments to this Article provide that ‘public authorities’ operating the specific 
system of registration under national law must comply with paragraph (1), i.e. must make the parallel 
registration. At the same time, the Comments make clear that this provision does not affect the secured 
creditor’s possibility to file an entry itself. It also remains responsible for replying to requests for 
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Book IX DCFR, the reason for adopting this rule is that: “(…) otherwise any prospective 
creditor could not rely on the content of the [European, DJYH] register but would have to check whether 
under national law any additional registers or systems of notation exist, in which the security right might 
be registered.”162 At the same time, Book IX DCFR provides that the time of registration or 
notation in the national system is decisive for purposes of priority.163 This might be (no 
more than) a transitional rule, adopted with a view on the political hurdles to be taken.164 
It must be clear, however, that this is not a long-term solution: requiring registration in 
two different registries will inevitably cause a time lag between the filings, leaving the 
security interest untraceable for a certain length of time. It also creates the risk that the 
registration will be re-filed incorrectly, with all the negative consequences of such action. 
Hence, if this rule refers to public filing systems with regard to non-possessory security in 
movable assets which overlap with the proposed function of the ERPS, it deserves 
consideration. 
 

3.3. The Book IX DCFR approach to fraudulent antedating 
Constructed along the lines of notice filing, Book IX DCFR adopts an approach to the 
prevention of fraudulent antedating similar to that of Art. 9 UCC. Primarily, it prevents 
fraudulent antedating by providing that security rights do not achieve effectiveness until a 
notice of their existence has been filed in the ERPS165 (or until the assets have been taken 
in possession).166 The time from which a security right can be invoked against third 
parties is therefore objectively verifiable. In addition, there are rules that prevent entries 
from being manipulated to the detriment of third parties. Book IX DCFR has adopted an 
‘add-on’ system similar to Art. 9 UCC. This means that in case of an amendment, the 
ERPS will preserve the original text and show both that text and the amendment as such, 

                                                                                                                                        
 
 
 
 
 
 
information, is able to amend and delete entries etc. In IX. – 3:333 the same principle is applied to security 
rights created before the European register was established. 
162 IX. – 3:312(l) 
163 IX. – 3:312(2). The Comments do not explain what considerations underlie this choice. 
164 This seems to be suggested by IX. – 3:312’s title, which is ‘Transitional provision in relation to entries 
in other systems of registration or notation under national law’. 
165 IX. – 3:102(1): “For security rights in all types of assets, effectiveness may be achieved by registration of the security right 
pursuant to Section 3.” 
166 IX. – 3:102(2): “Effectiveness can also be achieved pursuant to Section 2: (a) in the case of corporeal assets, by the 
secured creditor holding possession of the encumbered assets (…)”. In the following, I will concentrate on the 
prevention of fraudulent antedating by filing. 
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be registered.”162 At the same time, Book IX DCFR provides that the time of registration or 
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It must be clear, however, that this is not a long-term solution: requiring registration in 
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including the time the amendment was made.167 Moreover, the registered creditor’s rights 
can only be extended by filing a new entry; the mere filing of an amendment is insufficient 
for this purpose.168 
 
3.3.1. Positive aspects 
The proposed Book IX DCFR approach is effective to prevent fraudulent antedating in 
the sense that reliance on security rights requires prior public filing. In addition to 
preventing fraudulent antedating, public filing helps to determine priority among various 
parties concerned, on the basis of the filed information.169 Hence, the ERPS will manage 
to kill two birds with one stone in its proposed design: 
 

“The registration of a security right or a retention of ownership device is an event that can both be 
precisely determined and easily proven. This allows a system of registration to function as a useful 
mechanism for the prevention of fraud.”170 

 
Comments on the DCFR observe that the use of an electronic registry and automated 
communication facilitate the issuance of certificates that may serve the purpose of both 
information and evidence.171 This will contribute to the effective and efficient prevention 
of fraudulent antedating. 
 
3.3.2. Imperfections 
If fraudulent antedating referred only to manipulation of the precise moment in time that 
notices were filed, it would suffice to observe that Book IX DCFR effectively prevents 
this and does so in a cost-efficient manner. Yet, fraudulent antedating entails (or should 
entail) a broader concept: namely, any attempt made by secured parties to expand their 
collateral package by manipulating or influencing the precise moment in time at which 
proprietary transactions are said to have taken place. This may be the case if either the 
security had not yet been created, or if it had in fact been created but was not broad 
                                            
167 IX. – 3:311(3). 
168 IX. – 3:311(4): “An amendment to an entry is effective only if it does not extend the creditor’s rights. (…).” IX. – 
3:311(5): “An extension of the creditor’s rights is effective only if contained in a new entry.” 
169 After an entry has been made successfully, the following information will be available in the register: 
“(a) the name and contact details of the security provider, (b) the name and contact details of the creditor, (c) the time the 
entry was made, (d) the minimum content of the entry under IX. – 3:306 (Minimum content of the entry in the register) 
paragraph (1)(b) and (c), and (e) any additional content of the entry under IX. – 3:307 (Additional content of the entry) 
sub-paragraphs (a) to (c)”; IX. – 3:308. Compare the ‘A Guide to Movables Registries’ (Manila: ADB, 2002), 
p. 7, which says that the second important function of registering security rights is that “[registration in a 
movables registry, DJYH] (…) provides a coherent framework for ordering priorities among competing claimants to the 
same item of charged collateral by adopting an objective public act—registration—to establish the effective priority date of a 
charge.” 
170 Comment B to IX. – 3:301. See also in this Comment: “The system of registration can deliver exact results and 
the order of priority is at least in general ascertainable directly from the register without the need for an investigation into the 
content and the order of any agreements concluded between the security provider and secured creditors.”  
171 See Comments to IX. – 3:313. 
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enough to cover all of the relevant secured liabilities. Both Art. 9 UCC and Book IX 
DCFR leave room for such manipulation, by permitting creditors to claim a conditional 
superior security interest in the debtor’s assets by filing in advance, regardless of whether 
or not the security interest itself has been created.172 
 

In a nutshell, under Art. 9 UCC a registered creditor can extend its first-ranking security 
by amending the security agreement (or signing a new one) until it has amended or 
removed its filing at the request of the debtor; under Book IX DCFR such extension is 
possible until the registered lender has replied to an inquirer that requested collateral is 
not (or no longer) encumbered with its security i.e. that the conflicting notice is ‘empty’. 

 
These model laws do not, however, consider this extension as fraudulent. Parties are 
simply legitimized to claim priority on the basis of security that was not actually there at the 
time the priority conflict arose. The justification for this rule seems to be sought in 
arguments of publicity itself: how can one speak of ‘fraudulent manipulation’ or 
‘fraudulent antedating’ if subsequent third parties are (made) aware of the fact that the 
registered party may assume priority over the security interest they plan to take for 
themselves?173 According to this line of reasoning, the phenomenon of ‘fraudulent 
antedating’ simply does not exist under either Art. 9 UCC or Book IX DCFR, because 
third parties have already been given notice of the prior right. 

However, I believe that this oversimplificates the issue. Allowing advance filing 
and taking the time of filing as decisive for determining priority comes at a high price, 
because it means we can no longer determine with certainty at what point in time the 
security actually first became effective, which in the case of advance filing is the time of 
attachment. We ought to ask ourselves whether this is something that we should really 
want. After all, the following scenario could be(come) an everyday occurrence: a second-
in-time lender asks a registered lender about its filed notice and the status of the debtor’s 
assets (“are these assets covered by your security?”). Although at this stage the registered 
lender may not yet have signed any security agreement with the debtor, it may nonetheless 
answer that all of the debtor’s assets are covered by its security, and then induce the 
debtor to sign a security agreement and claim priority on the basis of its first filing. 
Although the second-in-time lender in this situation could have anticipated the risk of 
having a second ranking throughout the inquiry phase, I take the view that other third 
parties, e.g. subsequent lenders, are harmed by this action because the debtor’s estate is 
manipulated.174 No matter how one analyzes this situation, this notion is recognized by Art. 
9 UCC and Book IX DCFR also given that priority cannot be claimed if the security 

                                            
172 For Art. 9 UCC § 9-502(d) UCC: “A financing statement may be filed before a security agreement is made or a 
security interest otherwise attaches” and see supra Chapter 5, subsection 1.3.2. In Book IX this is facilitated by 
IX. – 3:305(2): “Entries can be made before or after the security right referred to has been created or the contract for 
proprietary security has been concluded.” 
173 See supra Chapter 7, subsection 3.1. 
174 See supra Chapter 4, subsection 3.2. 
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172 For Art. 9 UCC § 9-502(d) UCC: “A financing statement may be filed before a security agreement is made or a 
security interest otherwise attaches” and see supra Chapter 5, subsection 1.3.2. In Book IX this is facilitated by 
IX. – 3:305(2): “Entries can be made before or after the security right referred to has been created or the contract for 
proprietary security has been concluded.” 
173 See supra Chapter 7, subsection 3.1. 
174 See supra Chapter 4, subsection 3.2. 
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agreement is created or signed after bankruptcy;175 it is in line with the reasoning that 
secured parties should not be able to enrich themselves to the detriment of others by 
manipulating the time when they created the security. The question is why such 
manipulation should be legitimized outside the context of bankruptcy.176  

 
This question is particularly justified when we realize that advance filing was partly 
introduced because of the logistic constraints to the Art. 9 UCC filing system at the time 
of its adoption; see infra subsection 4.2. I strongly believe that it is inherent in the very 
nature of the concept of collateral security, which after all discriminates among creditors 
and grants the few happy holders of security priority over others, that manipulation of 
this kind should not be permitted, especially if we do not need it (anymore) to 
accomplish other goals. I will elaborate further on this matter in subsection 4.2. 

 
4. Some proposals for further improvement 
On balance, the previous section has shown that Book IX DCFR prevents proprietary 
conflicts and fraudulent antedating more effectively and efficiently than its U.S. 
counterpart. The two most notable plusses are, in my view, the rules that give registered 
lenders a stronger incentive to provide further information concerning their collateral on 
the one hand and the efficient design of the proposed ERPS on the other. Hence, besides 
for their optimum use of modern technology, the Book IX DCFR drafters have clearly 
learned from some of the challenges found present in the U.S. This subsection will first 
review the various imperfections that can nonetheless still be detected in Book IX DCFR 
and consider whether or not to address these imperfections and if so, in what manner; see 
subsection 4.1. Further, the subsection will present proposals with the aim to improve the 
Book IX DCFR approach to proprietary conflicts and fraudulent antedating. These 
proposals take the current framework of Book IX DCFR as a starting point, including the 
feature ‘advance filing’. Subsection 4.2 will consider a more radical change to Book IX 
DCFR, by abandoning ‘advance filing’. This would restore the dogmatic fundaments 
upon which property law is built and would make various measures, that result from the 
compromise to those fundaments that Art. 9 UCC and the current Book IX DCFR 
proposal allow, redundant.   
 

4.1. Considering and addressing imperfections 
Certain specific types of proprietary interests are deliberately kept out of reach of the 
ERPS, on the basis of conscious decisions made to that effect by the Book IX DCFR 
drafters. As a consequence, some types of claims cannot be filed or are filed only at a later 
point in time, or can be made effective against third parties through means other than by 

                                            
175 For Art. 9 UCC, see §§ 541, 558 BC and supra Chapter 5, subsection 4.2.3. Although Book IX has not 
yet settled this issue, it is very likely that it will adopt the rule that the trustee in bankruptcy can claim 
collateral under a security interest that has already been filed, but has not (yet) been created. 
176 It should be noted, incidentally, that under these rules, the security agreement can still be antedated to a 
pre-bankruptcy date. Hence, this fraud is possible under Book IX. 
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filing, such as by taking possession. This may leave these interests untraceable, as they will 
not appear in the filing system. 
 
4.1.1. Acquisition finance devices  
Under Book IX, acquisition finance lenders and sellers are permitted to file these devices 
up to 35 days from their effective date, leaving these interests potentially untraceable for 
up to 35 days (IX. – 3:107(2)). This is not consistent with the notion that security interests 
ought to be made public and it would clearly expose e.g. subsequent lenders to the risk of 
finding assets over which they take security to be already encumbered by an earlier 
acquisition finance device. That said, one must recognize that having to file an acquisition 
finance device imposes an operational burden on both the numerous acquisition finance 
sellers (and lenders) that rely on them in conducting their trade and who need to go 
through a formal authentication process and on the debtor who needs to give acquisition 
finance lenders and sellers formal consent to be able to file their security.177 This therefore 
also puts a burden on the system, that needs to process all filings by such parties. It is 
presumably for these reasons that Book IX DCFR allows acquisition finance lenders and 
sellers up to 35 days to file, thereby obviating the need to do so for all those acquisition 
finance devices in respect of which the debt that these devices secure has been paid 
within that period of time. This is a concession to the principle of publicity, for which one 
may have some sympathy. Better put: though this does not contribute to an effective 
prevention of proprietary conflicts, this compromise must be understood from a cost-
efficiency viewpoint. That said, this rule is still a significant burden should the debt 
secured by the acquisition finance device not have been paid within the 35 days grace 
period. In such a case, the acquisition finance seller will need to file its device after all, but 
will at that time fully depend on the debtor’s willingness to give formal consent for the 
seller to file if it did not obtain such consent at the time of delivery of the assets 
concerned under the current Book IX DCFR proposal. If it does not want to take any 
chances, it will have no choice but to obtain the debtor’s consent at the time of delivery, 
but this would defeat the purpose of granting a 35 days grace period. After all, these 
parties still have to login and obtain the debtor’s consent before making a delivery. As a 
consequence, the system that allows a grace period and at the same time requires consent 
from the debtor is unlikely to meet its goal of alleviating the burden of filing. Accordingly 
Book IX DCFR would thus still impose considerable constraints on debtors and 
acquisition device sellers alike. The extent to which such burden will materialize in 
practice largely depends on the manner in which the proposed Book IX rules on 
obtaining consent from the debtor will be implemented and put into operation. 

                                            
177 See supra footnote 61 for this authentication process and footnote 62 for the requirement of consent. 
These considerations apply to a much lesser extent to acquisition finance lenders, for whom 
authentication and obtaining the debtor’s consent for filing is more part of their daily business.  
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agreement is created or signed after bankruptcy;175 it is in line with the reasoning that 
secured parties should not be able to enrich themselves to the detriment of others by 
manipulating the time when they created the security. The question is why such 
manipulation should be legitimized outside the context of bankruptcy.176  

 
This question is particularly justified when we realize that advance filing was partly 
introduced because of the logistic constraints to the Art. 9 UCC filing system at the time 
of its adoption; see infra subsection 4.2. I strongly believe that it is inherent in the very 
nature of the concept of collateral security, which after all discriminates among creditors 
and grants the few happy holders of security priority over others, that manipulation of 
this kind should not be permitted, especially if we do not need it (anymore) to 
accomplish other goals. I will elaborate further on this matter in subsection 4.2. 

 
4. Some proposals for further improvement 
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conflicts and fraudulent antedating more effectively and efficiently than its U.S. 
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learned from some of the challenges found present in the U.S. This subsection will first 
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4.1. Considering and addressing imperfections 
Certain specific types of proprietary interests are deliberately kept out of reach of the 
ERPS, on the basis of conscious decisions made to that effect by the Book IX DCFR 
drafters. As a consequence, some types of claims cannot be filed or are filed only at a later 
point in time, or can be made effective against third parties through means other than by 

                                            
175 For Art. 9 UCC, see §§ 541, 558 BC and supra Chapter 5, subsection 4.2.3. Although Book IX has not 
yet settled this issue, it is very likely that it will adopt the rule that the trustee in bankruptcy can claim 
collateral under a security interest that has already been filed, but has not (yet) been created. 
176 It should be noted, incidentally, that under these rules, the security agreement can still be antedated to a 
pre-bankruptcy date. Hence, this fraud is possible under Book IX. 
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filing, such as by taking possession. This may leave these interests untraceable, as they will 
not appear in the filing system. 
 
4.1.1. Acquisition finance devices  
Under Book IX, acquisition finance lenders and sellers are permitted to file these devices 
up to 35 days from their effective date, leaving these interests potentially untraceable for 
up to 35 days (IX. – 3:107(2)). This is not consistent with the notion that security interests 
ought to be made public and it would clearly expose e.g. subsequent lenders to the risk of 
finding assets over which they take security to be already encumbered by an earlier 
acquisition finance device. That said, one must recognize that having to file an acquisition 
finance device imposes an operational burden on both the numerous acquisition finance 
sellers (and lenders) that rely on them in conducting their trade and who need to go 
through a formal authentication process and on the debtor who needs to give acquisition 
finance lenders and sellers formal consent to be able to file their security.177 This therefore 
also puts a burden on the system, that needs to process all filings by such parties. It is 
presumably for these reasons that Book IX DCFR allows acquisition finance lenders and 
sellers up to 35 days to file, thereby obviating the need to do so for all those acquisition 
finance devices in respect of which the debt that these devices secure has been paid 
within that period of time. This is a concession to the principle of publicity, for which one 
may have some sympathy. Better put: though this does not contribute to an effective 
prevention of proprietary conflicts, this compromise must be understood from a cost-
efficiency viewpoint. That said, this rule is still a significant burden should the debt 
secured by the acquisition finance device not have been paid within the 35 days grace 
period. In such a case, the acquisition finance seller will need to file its device after all, but 
will at that time fully depend on the debtor’s willingness to give formal consent for the 
seller to file if it did not obtain such consent at the time of delivery of the assets 
concerned under the current Book IX DCFR proposal. If it does not want to take any 
chances, it will have no choice but to obtain the debtor’s consent at the time of delivery, 
but this would defeat the purpose of granting a 35 days grace period. After all, these 
parties still have to login and obtain the debtor’s consent before making a delivery. As a 
consequence, the system that allows a grace period and at the same time requires consent 
from the debtor is unlikely to meet its goal of alleviating the burden of filing. Accordingly 
Book IX DCFR would thus still impose considerable constraints on debtors and 
acquisition device sellers alike. The extent to which such burden will materialize in 
practice largely depends on the manner in which the proposed Book IX rules on 
obtaining consent from the debtor will be implemented and put into operation. 

                                            
177 See supra footnote 61 for this authentication process and footnote 62 for the requirement of consent. 
These considerations apply to a much lesser extent to acquisition finance lenders, for whom 
authentication and obtaining the debtor’s consent for filing is more part of their daily business.  
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Should this prove a significant burden, in my view, there are various possible solutions to 
address it, albeit that it is difficult to conceive of one that is perfect. One is to force 
acquisition finance sellers to file before expiry of the 35 days grace period, but to abandon 
the requirement to obtain the debtor’s prior consent for such filing. This solution is 
undesirable for two reasons. First, it is only a partial solution, since it does not address the 
need for those filers to be authenticated by the filing system (IX. – 3:304(1)). 
Consequently, it will not address the impracticality of the significant numbers of 
acquisition finance sellers that need to use the filing system before being able to safely 
make their delivery. The second important drawback is that it enables non-authorized 
parties to file, which opens the system up for bogus filings, which the measure of prior 
authorization by the debtor precisely sought to exclude. 

The second possible solution is to restrict the requirement to file to a smaller group 
of acquisition finance lenders and sellers, notably those whose acquisition finance device 
represent relative greater value and hence will be of greater relevance to prospective 
secured lenders and other relevant interested parties. Thus, one would filter out the 
category of ‘bulk’-assets for which filing arguably serves less purpose from a purely 
practical perspective. One way to achieve this would be to discriminate on the basis of the 
tenor of the agreed term for payment, based on the presumption that the shorter such 
tenor, the shorter the life of any security interest over such asset is likely to be and with 
that, the smaller the significance of its short-lived existence for other parties in interest. 
Also, a short tenor for payment is often indicative for relatively lower value of the assets 
concerned; more expensive capital goods that are financed rarely carry tenors for payment 
of 30-60 days only. A solution along these lines would have my preference. In my view, 
the purpose of preventing proprietary conflicts that the filing requirement seeks to 
achieve, is justifiably outweighed by significant burdens, if any, that such filings would 
place on the system and its participants for the category of ‘bulk’-assets. In other words, it 
would be justifiable to let considerations of cost-efficiency prevail over the need to 
achieve true perfection in effectively preventing proprietary conflicts in respect of such 
‘short-lived’ security.  

  
4.1.2. Making attachments public 
Under the current design of Book IX DCFR, attaching unsecured creditors (i.e. ‘execution 
creditors’) are not forced to file seizures in the ERPS effectuated pursuant to a money 
judgment obtained against the debtor in order for such seizure to be effective against 
subsequent parties that decide to buy, seize or lend against the debtor’s assets. However, 
from the moment that unsecured creditors qualify as ‘execution creditors’178 they do 

                                            
178 Comment B to IX. – 3:101 makes clear that it must be left to the national law of the place where the 
execution is instituted to determine when and from what precise moment a creditor ‘becomes an 
execution creditor’, because there are no uniform rules within the EU on judicial executions. 
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compete with holders of proprietary security interests, simply because – as of that 
moment – they are placed on equal footing with secured creditors, by regarding them as 
holders of effective security interests themselves.179 In brief, this means that a creditor 
that has ‘seized’ (part of) the debtor’s asset(s) before a secured creditor has made effective 
‘perfected’ its security interest in the seized asset takes priority over that secured 
creditor.180 The requirements for obtaining a judgment and for execution thereof against 
the assets of the debtor can easily be left to national law, but it would be equally easy to 
determine that attaching unsecured creditors only qualify as execution creditors if they 
have registered their judgment in the ERPS. This approach is advantageous as it the 
pressure-function of attachment is untouched, whilst it enables prospective parties in 
interest to protect their position by searching the filing system. I envisage a mechanism 
that enables execution creditors to file seizures online and accordingly this should impose 
no unreasonable burden upon these creditors. For the same reasons previously discussed 
with regard to acquisition finance devices, allowing filings without the debtor’s express 
consent is to be rejected with a view to the risk of opening up the system to bogus filings. 
Instead, the filing system should be construed such, that it should be made possible for 
filings of seizures to be made by either bailiffs effectuating the seizure or by the court 
sanctioning such a seizure. Taking this filing into consideration, the filing system could be 
designed such that seizures filed will automatically lapse after a certain limited period of 
time (say anything between 3 to 6 months) unless timely renewed. 
 
4.1.3. Abolishing possession as a means of perfection 
Possessory security is effective without registration under the current design of Book IX 
DCFR.181 I believe that we need to consider carefully the question of whether or not 
possession ought to be maintained as a means for perfection, bearing in mind that the 
intention is to publicize the security taken throughout the EU. There are two reasons why 
possessory security does not really fit in this approach. The first reason to consider is the 
fact that it remains to be seen whether possession is the appropriate agent through which 
information on the status of the asset in question is conveyed to those that are in need of 
such information; see supra Chapter 2. Second, the taking of possession by its very nature 
is an action that parties concerned are supposed to be able to see. Logically, local lenders 
will be able to monitor such a situation better than non-local lenders. Accordingly, this 
creates an imbalance within the European market. A similar imbalance exists with regard 
to the ability of lenders to actually take possession; non-local lenders may be less 
                                            
179 IX. – 4:107: “For the purpose of determining priority, an execution creditor is regarded as holding an effective security 
right as from the moment of bringing an execution against specific assets if all preconditions for execution proceedings against 
these assets according to the procedural rules of the place of execution are fulfilled.” 
180 Hence, prior to ‘perfection’, secured lenders and sellers that have remained the owner of the assets by 
virtue of a retention of ownership device run the risk of being subordinated to unsecured creditors as 
soon as the latter have started to bring execution against (part of) the debtor’s assets. 
181 See IX. – 3:102(2)(a). 
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Should this prove a significant burden, in my view, there are various possible solutions to 
address it, albeit that it is difficult to conceive of one that is perfect. One is to force 
acquisition finance sellers to file before expiry of the 35 days grace period, but to abandon 
the requirement to obtain the debtor’s prior consent for such filing. This solution is 
undesirable for two reasons. First, it is only a partial solution, since it does not address the 
need for those filers to be authenticated by the filing system (IX. – 3:304(1)). 
Consequently, it will not address the impracticality of the significant numbers of 
acquisition finance sellers that need to use the filing system before being able to safely 
make their delivery. The second important drawback is that it enables non-authorized 
parties to file, which opens the system up for bogus filings, which the measure of prior 
authorization by the debtor precisely sought to exclude. 

The second possible solution is to restrict the requirement to file to a smaller group 
of acquisition finance lenders and sellers, notably those whose acquisition finance device 
represent relative greater value and hence will be of greater relevance to prospective 
secured lenders and other relevant interested parties. Thus, one would filter out the 
category of ‘bulk’-assets for which filing arguably serves less purpose from a purely 
practical perspective. One way to achieve this would be to discriminate on the basis of the 
tenor of the agreed term for payment, based on the presumption that the shorter such 
tenor, the shorter the life of any security interest over such asset is likely to be and with 
that, the smaller the significance of its short-lived existence for other parties in interest. 
Also, a short tenor for payment is often indicative for relatively lower value of the assets 
concerned; more expensive capital goods that are financed rarely carry tenors for payment 
of 30-60 days only. A solution along these lines would have my preference. In my view, 
the purpose of preventing proprietary conflicts that the filing requirement seeks to 
achieve, is justifiably outweighed by significant burdens, if any, that such filings would 
place on the system and its participants for the category of ‘bulk’-assets. In other words, it 
would be justifiable to let considerations of cost-efficiency prevail over the need to 
achieve true perfection in effectively preventing proprietary conflicts in respect of such 
‘short-lived’ security.  

  
4.1.2. Making attachments public 
Under the current design of Book IX DCFR, attaching unsecured creditors (i.e. ‘execution 
creditors’) are not forced to file seizures in the ERPS effectuated pursuant to a money 
judgment obtained against the debtor in order for such seizure to be effective against 
subsequent parties that decide to buy, seize or lend against the debtor’s assets. However, 
from the moment that unsecured creditors qualify as ‘execution creditors’178 they do 
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compete with holders of proprietary security interests, simply because – as of that 
moment – they are placed on equal footing with secured creditors, by regarding them as 
holders of effective security interests themselves.179 In brief, this means that a creditor 
that has ‘seized’ (part of) the debtor’s asset(s) before a secured creditor has made effective 
‘perfected’ its security interest in the seized asset takes priority over that secured 
creditor.180 The requirements for obtaining a judgment and for execution thereof against 
the assets of the debtor can easily be left to national law, but it would be equally easy to 
determine that attaching unsecured creditors only qualify as execution creditors if they 
have registered their judgment in the ERPS. This approach is advantageous as it the 
pressure-function of attachment is untouched, whilst it enables prospective parties in 
interest to protect their position by searching the filing system. I envisage a mechanism 
that enables execution creditors to file seizures online and accordingly this should impose 
no unreasonable burden upon these creditors. For the same reasons previously discussed 
with regard to acquisition finance devices, allowing filings without the debtor’s express 
consent is to be rejected with a view to the risk of opening up the system to bogus filings. 
Instead, the filing system should be construed such, that it should be made possible for 
filings of seizures to be made by either bailiffs effectuating the seizure or by the court 
sanctioning such a seizure. Taking this filing into consideration, the filing system could be 
designed such that seizures filed will automatically lapse after a certain limited period of 
time (say anything between 3 to 6 months) unless timely renewed. 
 
4.1.3. Abolishing possession as a means of perfection 
Possessory security is effective without registration under the current design of Book IX 
DCFR.181 I believe that we need to consider carefully the question of whether or not 
possession ought to be maintained as a means for perfection, bearing in mind that the 
intention is to publicize the security taken throughout the EU. There are two reasons why 
possessory security does not really fit in this approach. The first reason to consider is the 
fact that it remains to be seen whether possession is the appropriate agent through which 
information on the status of the asset in question is conveyed to those that are in need of 
such information; see supra Chapter 2. Second, the taking of possession by its very nature 
is an action that parties concerned are supposed to be able to see. Logically, local lenders 
will be able to monitor such a situation better than non-local lenders. Accordingly, this 
creates an imbalance within the European market. A similar imbalance exists with regard 
to the ability of lenders to actually take possession; non-local lenders may be less 
                                            
179 IX. – 4:107: “For the purpose of determining priority, an execution creditor is regarded as holding an effective security 
right as from the moment of bringing an execution against specific assets if all preconditions for execution proceedings against 
these assets according to the procedural rules of the place of execution are fulfilled.” 
180 Hence, prior to ‘perfection’, secured lenders and sellers that have remained the owner of the assets by 
virtue of a retention of ownership device run the risk of being subordinated to unsecured creditors as 
soon as the latter have started to bring execution against (part of) the debtor’s assets. 
181 See IX. – 3:102(2)(a). 
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knowledgeable about local customs and practice and may find it more difficult to actually 
take possession. Hence, I believe that possession as a means for perfection should be 
reconsidered when adoption of a multi-state filing system.182 
 
4.1.4. Improving the position of attaching unsecured creditors (i.e. ‘execution creditors’) 
Another issue that deserves consideration is the fact that the proposed ERPS, like its U.S. 
counterpart, is mainly based on leverage and economic compulsion, thus in practice 
‘further inquiry’ can only be made by lenders and buyers acting outside the ordinary 
course of business. It is worth considering amending Book IX DCFR so that execution 
creditors, unlike prospective secured lenders, can turn directly to registered lenders183 to 
ask them for ‘further information’, i.e. do not need the debtors’ permission to make 
information requests. One would only need to adopt the rule that requires registered 
lenders to supply information on the status of their collateral to creditors upon 
submission of evidence of judicial approval for the proposed attachment. If the registered 
lender fails to give the requested information or to do so within a certain limited period of 
time, it should risk losing its priority to the attaching creditor with regard to these assets. 
If this measure is considered to be too harsh, one may consider charging registered 
lenders with a fine if they fail to give the requested information. 
 

The added value of this rule in practice should not be overstated. Attaching creditors 
will not always necessarily be interested to know the actual status of affairs with regard 
to prior security, since attachments also have the function of putting the debtor under 
pressure to pay whatever is owed to the attaching creditor. In other words, knowledge 
of prior security will not necessarily deter the creditor from attempting to seize the 
assets concerned.184 

 

4.1.5. Maintain the pure race statute, but eliminate good faith protection 
The last ‘imperfection’ deserving reconsideration is the Book IX DCFR rule that settles 
priority conflicts on whether ‘good faith’ existed, rather than giving priority to the winner 
of the race to the filing system (IX. – 2:108-109). In subsection 3.2.3.3, I already explained 
that this choice, although more consistent from a dogmatic point of view and in line with 
European legal tradition is bound to induce litigation – and hence costs – for the parties 
concerned, given that conflicts may arise about whether or not the second-in-time, but 
                                            
182 Compare Stürner 2008, p. 169. 
183 Under Art. 9 UCC, when so requested by third parties, the debtor only can turn to the registered lender 
for ‘further information’. This is explained by the fact that the Art. 9 UCC drafters did not want banks to 
be burdened with information requests from “casual inquirers”. See Official Comment 3 to § 9-210 UCC: 
“Because creditors of and prospective purchasers from a debtor may have legitimate needs for more detailed information, it is 
necessary to provide a procedure under which the secured party will be required to provide information. On the other hand, the 
secured party should not be under a duty to disclose any details of the debtor’s financial affairs to any casual inquirer or 
competitor who may inquire. For this reason, this section gives the right to request information to the debtor only. The debtor 
may submit a request in connection with negotiations with subsequent creditors and purchasers, as well as for the purpose of 
determining the status of its credit relationship or demonstrating which of its assets are free of a security interest.”  
184 Cf. Chapter 4, subsection 2.4.2. 
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first-to-file lender had knowledge.185 This is not desirable from a viewpoint of cost-
efficiency, as taken as a yardstick in this thesis. Especially in the context of cross-border 
trade, one has to accept that creditors will benefit from a rule that clearly states that the 
first to file wins, irrespective of whether it had knowledge of a prior security interest; i.e. a 
pure race statute. However, this does not necessarily mean that a ‘pure race’ statute can 
only be achieved in the form as set forth in Art. 9 UCC. An alternative solution will be 
discussed in the next subsection. 
 

4.2. Considerations of a more fundamental nature 
Of a more fundamental nature I consider the concept of advance filing and the associated 
question of what is made public through public filing, or more importantly what a public 
filing system aims to make public. The concept of notice filing as adopted both in Art. 9 
UCC and Book IX DCFR, is based on the idea that the filing system publicizes the fact 
that a creditor may hold security over the debtor’s assets as set out in the notice. Both Art. 
9 UCC and Book IX DCFR allow the possibility to file in advance. Advance filing refers to 
the possibility of filing a notice even before the creation (i.e. attachment) of the security 
interest. It was introduced first in the U.S., with the adoption of Art. 9 UCC; Book IX 
DCFR drafters copied the concept.186 When advance filing is discussed as a feature of 
notice filing, the emphasis is often placed on its purported efficiency as it permits lenders 
to secure their first ranking very early in the negotiation process by filing just ‘one single 
page’ – claiming that this is cheap and flexible, especially in view of the fact that this 
single page is also effective to cover future assets. Although this emphasis may ring true, 
flexibility comes at a price.187 Before elaborating on the downsides of advance filing, it is 
important to note that the concept of ‘advance filing’ applies to two situations that must 
be sharply distinguished. First, it applies to the situation where the security extends to 
future assets, such as incoming inventory. In this situation, ‘advance filing’ obviates the 
need to file a new notice every time the assets become part of the debtor’s estate: 
 

“In cases of revolving proprietary security, especially where the security provider’s inventory is 
encumbered in favour of the secured creditor (and where new items of inventory are always subject 
to security rights, replacing the original security rights that were terminated when the earlier items 
of inventory had been sold on to the security provider’s customers), the priority of the secured 
creditor’s security rights in the inventory can be determined on the basis of a single registration. If 

                                            
185 See supra subsection 3.2.3.3. 
186 For U.S. law, see supra Chapter 5, subsection 1.3.2. For Book IX, see IX. – 3:305(2): “Entries can be 
made before or after the security right referred to has been created or the contract for proprietary security has been concluded”, 
and infra footnote 188 of this Chapter. 
187 I disagree with the general accepted view as expressed by the Comments in this respect, see Comment 
C to IX. – 3:301 (DCFR): “It is true that the need for such inquiries might lead to an increase in transaction costs arising 
after the registration. However, it appears to be the generally accepted view that these costs are more than outweighed by the 
core advantages of a notice filing system, i.e. that filings can be made more easily and quickly and that the reduction of 
necessary details and formalities makes filing less error-prone.”  
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knowledgeable about local customs and practice and may find it more difficult to actually 
take possession. Hence, I believe that possession as a means for perfection should be 
reconsidered when adoption of a multi-state filing system.182 
 
4.1.4. Improving the position of attaching unsecured creditors (i.e. ‘execution creditors’) 
Another issue that deserves consideration is the fact that the proposed ERPS, like its U.S. 
counterpart, is mainly based on leverage and economic compulsion, thus in practice 
‘further inquiry’ can only be made by lenders and buyers acting outside the ordinary 
course of business. It is worth considering amending Book IX DCFR so that execution 
creditors, unlike prospective secured lenders, can turn directly to registered lenders183 to 
ask them for ‘further information’, i.e. do not need the debtors’ permission to make 
information requests. One would only need to adopt the rule that requires registered 
lenders to supply information on the status of their collateral to creditors upon 
submission of evidence of judicial approval for the proposed attachment. If the registered 
lender fails to give the requested information or to do so within a certain limited period of 
time, it should risk losing its priority to the attaching creditor with regard to these assets. 
If this measure is considered to be too harsh, one may consider charging registered 
lenders with a fine if they fail to give the requested information. 
 

The added value of this rule in practice should not be overstated. Attaching creditors 
will not always necessarily be interested to know the actual status of affairs with regard 
to prior security, since attachments also have the function of putting the debtor under 
pressure to pay whatever is owed to the attaching creditor. In other words, knowledge 
of prior security will not necessarily deter the creditor from attempting to seize the 
assets concerned.184 

 

4.1.5. Maintain the pure race statute, but eliminate good faith protection 
The last ‘imperfection’ deserving reconsideration is the Book IX DCFR rule that settles 
priority conflicts on whether ‘good faith’ existed, rather than giving priority to the winner 
of the race to the filing system (IX. – 2:108-109). In subsection 3.2.3.3, I already explained 
that this choice, although more consistent from a dogmatic point of view and in line with 
European legal tradition is bound to induce litigation – and hence costs – for the parties 
concerned, given that conflicts may arise about whether or not the second-in-time, but 
                                            
182 Compare Stürner 2008, p. 169. 
183 Under Art. 9 UCC, when so requested by third parties, the debtor only can turn to the registered lender 
for ‘further information’. This is explained by the fact that the Art. 9 UCC drafters did not want banks to 
be burdened with information requests from “casual inquirers”. See Official Comment 3 to § 9-210 UCC: 
“Because creditors of and prospective purchasers from a debtor may have legitimate needs for more detailed information, it is 
necessary to provide a procedure under which the secured party will be required to provide information. On the other hand, the 
secured party should not be under a duty to disclose any details of the debtor’s financial affairs to any casual inquirer or 
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184 Cf. Chapter 4, subsection 2.4.2. 
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first-to-file lender had knowledge.185 This is not desirable from a viewpoint of cost-
efficiency, as taken as a yardstick in this thesis. Especially in the context of cross-border 
trade, one has to accept that creditors will benefit from a rule that clearly states that the 
first to file wins, irrespective of whether it had knowledge of a prior security interest; i.e. a 
pure race statute. However, this does not necessarily mean that a ‘pure race’ statute can 
only be achieved in the form as set forth in Art. 9 UCC. An alternative solution will be 
discussed in the next subsection. 
 

4.2. Considerations of a more fundamental nature 
Of a more fundamental nature I consider the concept of advance filing and the associated 
question of what is made public through public filing, or more importantly what a public 
filing system aims to make public. The concept of notice filing as adopted both in Art. 9 
UCC and Book IX DCFR, is based on the idea that the filing system publicizes the fact 
that a creditor may hold security over the debtor’s assets as set out in the notice. Both Art. 
9 UCC and Book IX DCFR allow the possibility to file in advance. Advance filing refers to 
the possibility of filing a notice even before the creation (i.e. attachment) of the security 
interest. It was introduced first in the U.S., with the adoption of Art. 9 UCC; Book IX 
DCFR drafters copied the concept.186 When advance filing is discussed as a feature of 
notice filing, the emphasis is often placed on its purported efficiency as it permits lenders 
to secure their first ranking very early in the negotiation process by filing just ‘one single 
page’ – claiming that this is cheap and flexible, especially in view of the fact that this 
single page is also effective to cover future assets. Although this emphasis may ring true, 
flexibility comes at a price.187 Before elaborating on the downsides of advance filing, it is 
important to note that the concept of ‘advance filing’ applies to two situations that must 
be sharply distinguished. First, it applies to the situation where the security extends to 
future assets, such as incoming inventory. In this situation, ‘advance filing’ obviates the 
need to file a new notice every time the assets become part of the debtor’s estate: 
 

“In cases of revolving proprietary security, especially where the security provider’s inventory is 
encumbered in favour of the secured creditor (and where new items of inventory are always subject 
to security rights, replacing the original security rights that were terminated when the earlier items 
of inventory had been sold on to the security provider’s customers), the priority of the secured 
creditor’s security rights in the inventory can be determined on the basis of a single registration. If 

                                            
185 See supra subsection 3.2.3.3. 
186 For U.S. law, see supra Chapter 5, subsection 1.3.2. For Book IX, see IX. – 3:305(2): “Entries can be 
made before or after the security right referred to has been created or the contract for proprietary security has been concluded”, 
and infra footnote 188 of this Chapter. 
187 I disagree with the general accepted view as expressed by the Comments in this respect, see Comment 
C to IX. – 3:301 (DCFR): “It is true that the need for such inquiries might lead to an increase in transaction costs arising 
after the registration. However, it appears to be the generally accepted view that these costs are more than outweighed by the 
core advantages of a notice filing system, i.e. that filings can be made more easily and quickly and that the reduction of 
necessary details and formalities makes filing less error-prone.”  
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the secured creditor files an entry in the register of security rights which is drafted broadly enough 
to cover future security rights in the items of inventory as well, the priority of security rights in 
future items of inventory, which are actually acquired and encumbered at a later point of time, will 
be determined by reference to the original date of registration.”188 

 
Second, it applies to the situation where filing takes place even before the security 
agreement has been signed.189 It is this second type of advance filing that has significant 
drawbacks and that will be discussed in the next subsections. 
 
4.2.1. Drawbacks of advance filing 
One important drawback of advance filing is that notices are always filed early and will 
often and as a result be formulated broader than the eventual security package comprises. 
Thus, advance filing contaminates the filing system, which will by definition contain more 
‘empty’ i.e. inaccurate filings than should have been necessary. This situation is not helped 
by the fact that filings need not be removed until after the debtor has made a request to 
that effect. The existence of ‘empty’ or ‘inaccurate’ filings places unnecessary burdens on 
the process of searching (i.e. generate search costs), since it increases the number of 
lenders who need to be involved in the process of inquiring about the status of their filing 
and collecting their responses. This slows down the process and, as a consequence, makes 
it more difficult for the debtor to easily obtain secured credit from other lenders. 
 

It must be said that a fairly large proportion of ‘empty’ filings are avoided, unlike Art. 9 
UCC, by the requirement of authorization and the way this requirement has been 
structured in Book IX DCFR. After all, this permits only authorized filings to be made in 
the ERPS, which means that ‘fake’ or bogus filings are kept out of the filing system.190 
One might be tempted to infer from this requirement that filing will not take place until 
after the debtor and its lender have at least entered into negotiations concerning the 
extension of a secured loan. This is not true, however, as the design of the ERPS allows 
debtors to formally consent to notices being filed by their creditors (far) in advance of 
any security agreement (i.e. before ‘attachment’ has taken place): see IX. – 3:309.191 

                                            
188 Comment G to IX. – 4:101. 
189 See the following quotation for both aspects of advance filing: “Effective advance filing allows the secured 
creditor to secure a priority position e.g. already during the course of negotiations with the security provider concerning the 
provision of secured credit or in relation to security rights in assets which the security provider has not yet acquired (…).” 
Comments to IX. – 3:305. Cf. Comment G to IX. – 4:101: “For registered security rights, the relevant time is in 
general (…) the point of time at which the security right is registered (…). That the security right has already been created at 
this time is neither a prerequisite nor relevant for the determination of the order of priority. Of course, the order of priority will 
only ever become relevant for any security right if it is validly created.” 
190 Book IX has integrated the requirement of authorization in the electronic filing system so that entries 
simply cannot be made without it. This is different under Art. 9 UCC, where the debtor’s authorization is 
never checked by the filing officer and can even be given after an entry has been made; see supra 
subsection 3.2.2.1, in particular footnote 145, of this Chapter and subsection 3.3.2 of Chapter 5. In 
addition, empty filings are reduced in Book IX by requiring filing creditors to file a declaration in which 
they assume liability for damage caused to the debtor or other parties by a wrongful registration. 
191 See in particular, Comments B and C to this Article. 
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‘Fake’ filings are avoided, but the filing of ‘authorized but empty’ filings is legitimized 
and even encouraged, by the ‘first-to-file-rule’ as adopted by Book IX DCFR.192  

 

Another drawback of advance filing is that it creates a competitive business advantage for 
the lenders that filed first. As a result of advance filing, registered lenders have priority 
not only over future assets, but also in respect of yet-to-be-agreed (i.e. future) secured 
loans. This puts debtors in position in which they are more or less dependent on their 
registered lender, who instead of removing or amending the existing filing as requested 
may want to be given the opportunity to pitch for a new loan that the debtor may want to 
take out. The debtor may thus meet with resistance from the lender if the former seeks to 
discontinue the business relationship. This is not a healthy start for a business relationship 
when it comes to negotiating a new loan. 
 
4.2.2. Considering the need for advance filing and proposing an alternative 
It is my view that both of the aforementioned drawbacks are caused by the fact that the 
second manifestation of advance filing (i.e. filing ahead of conclusion of the security 
agreement) amounts to a compromise of the dogmatic prior tempore rule that is normally 
applied to determining the order of priority of security interests. Basically, as a result of 
advance filing, the order of priority is not linked to notification of security actually having 
been created, but merely to notification that security may be created at a future point in 
time.193 Contrary to what is often implied, I believe that this is not a plus, but rather a 
compromise that creates issues of its own. It is for that reason that it is important to 
recognize that this compromise is no longer necessary. It is a matter of fact that, to a large 
extent, advance filing finds it origin in the need to resolve logistical challenges that existed 
at the time of its introduction. The idea of public filing – i.e. the use of publicity in the 
abstract – originally developed to serve two distinct purposes: to guarantee priority to 
lenders that took security first, and to enable third parties to learn of the existence of such 
security. Advance filing, as part of notice filing, was mainly developed in this context: to 
guarantee a first lender that it was first in time.194 In the pre-internet era, it could simply 
take weeks for filings to be processed, so a first ranking could be guaranteed only by giving 
creditors the possibility to file their notices very early on in the negotiation process. 
Advance filing was therefore largely a compromise that the Art. 9 UCC drafters were 

                                            
192 See supra subsection 3.1. 
193 To a continental European lawyer this is actually an alien notion and not a self-evident departure from 
the prior tempore rule. Especially if one views public notice filing in the case of taking non-possessory 
security as a substitute for the loss of possession as a means to determine priority, one would expect such 
notice to refer to the security having been created.  
194 This is clearly recognized by the Book IX drafters, see the very last sentence of this quote from 
Comment G to IX. – 4:101: “That the security right need not have been created at the time of registration for the latter to 
be decisive for the determination of the order of priority is of central importance for the practice of advance filing. The secured 
creditor can arrange with the security provider to register future security rights; the secured creditor is then protected against the 
risk of not obtaining a first-ranking priority position concerning its security rights if these are created at a later stage.” 
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192 See supra subsection 3.1. 
193 To a continental European lawyer this is actually an alien notion and not a self-evident departure from 
the prior tempore rule. Especially if one views public notice filing in the case of taking non-possessory 
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forced to accept because of logistical restrictions prevailing at that time in the filing 
process.195 

Modern technology enables us to restrict the possibility of filing notices to 
situations where the security agreement has actually been executed, without compromising the 
goals for which I posit it was originally developed. This process could be facilitated 
logistically by allowing a lender to reserve time in the filing system during which no 
entries may be made other than by that lender.196 This would enable the lender to enter 
into the security agreement during the reserved period,197 and make sure it is filed with 
the ranking for which the lender has contracted. Book IX DCFR should contain a rule to 
the effect that by filing, the secured party represents that such filing underlies an executed 
security agreement and accurately reflects the categories of secured assets set out therein. 
There is no reason why this notice should not also be sufficient and effective to cover 
future assets, such as incoming inventory, to the extent that it is covered by the security 
agreement. 

Besides the effect of removing the competitive advantage of the first-filed lender 
as discussed in subsection 4.2.1, premature and overly broad filings would no longer be 
possible, or even necessary to guarantee priority. At the same time, it would make a 
significant contribution towards keeping the register clean and provide a more accurate 
reflection of the actual situation: that security has been created. In this system, it will suffice 
for inquirers to ask, “At this moment in time, do you still have that right in the specified assets?” 
instead of the much broader question(s), “Did you at that time indeed acquire that security right 
(at all), which assets are covered and to what extent is that security still in place?” This fits in 
perfectly with the objective set by the drafters of Book IX DCFR:  

 
“As a general position, it must be ensured that the register is not overloaded with entries that do 
not correspond to security rights or retention of ownership devices that are actually in existence. 
There is a danger that the register might become difficult to search. Moreover, each entry filed 
against a security provider might make it more difficult for the latter to obtain additional secured 
credit.”198 

 

At the same time, this will do more justice to the traditional prior tempore rule. The Book 
IX DCFR drafters too stayed closer to the more traditional interpretation of the prior 
tempore rule. This is illustrated by the fact that they have adopted a ‘pure notice’ system 
under which actual knowledge of existing security is leading in determining priority, 
                                            
195 To the extent that the Art. 9 UCC drafters have nonetheless adopted this for specific other purposes, I 
will elaborate further on this in subsection 4.2.4. 
196 In addition, lenders will typically include in the security agreement that clause they have no legal duty to 
fund unless they are provided with the ranking they bargained for. 
197 The reserved period could conceivably consist of units of one hour or multiples thereof, with a 
maximum of 24. In simple, straightforward financings, a unit of one hour should suffice; in more complex 
transactions, more time may be reserved. 
198 Comments to IX. – 3:325. 
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irrespective of the time of filing. As we have seen above, although this dogmatic approach 
should be applauded in terms of ‘fairness’ and keeping in line with European legal 
tradition, it attracted the need to introduce good faith protection rules that are counter-
productive to the aim of achieving an effective and cost-efficient means of preventing 
proprietary conflicts. As a side effect to restricting filing to security agreements that have 
actually been executed, however, the need for good faith protection rules automatically 
becomes redundant. If advance filing would be restricted, I believe that the best of both 
worlds is combined: the order of priority can still be determined purely on the basis of 
filing (thereby achieving maximum efficiency), without containing the perverse-impulses 
enticed by Art. 9 UCC. 

This proposal seems to amount to a form of transaction filing, but that is by no 
means the case: it is not the entire transaction that is being filed, and the function of the 
filing is still nothing more than to give public notice of the possible existence of the 
security concerned, forcing the searching lender to make further inquiry. Yet, the possible 
existence of security would be far less uncertain in such a system and hence provide more 
meaningful information than under Art. 9 UCC and the proposed Book IX DCFR. For 
example, the filing system will inevitably still contain notices that are no longer accurate.199 
Still, this proposal will help reduce ‘empty filings’ to a bare minimum and as a result, the 
costs of searching and considering the search results will likewise be reduced.  

My proposal to restrict advance filing is, however, not perfect in two respects. 
First, it may not take away the risk that a secured lender may have negotiated in vain 
because the debtor, was not able to deliver what the secured lender bargained for, when it 
came to signing.200 This may be the case, for example, if the debtor created security in 
favor of a third party during the negotiating process. Although the secured lender will be 
informed of this before it signs the loan documents and will put the debtor in funds, it 
may nonetheless have put time and effort into negotiating a transaction that eventually 
did not come to conclusion. In my view, the comfort of being able to negotiate with the 
certainty of having a first priority position (by advance filing) is an interest that we should 
not seek to protect by the adoption of a public filing system or property law rules in 
general; that interest is one of contract rules that should remain within the provenance of 
contract law. More importantly, first-to-file lenders cannot be given the driver’s seat in the 
process of negotiations without at the same time being granted a competitive business 
advantage (see supra subsection 4.2.1) over other lenders. To reiterate, it is in my view 
especially that we should not strive for this last side effect of advance filing as it does not 
sit well with European principles. Second, just like Art. 9 UCC and the current Book IX 
proposal, in my proposal to restrict advance filing the possibility of fraudulent antedating 
will not be excluded. It would only change the moment at which such ‘fraud’ would take 

                                            
199 The filing may not have been removed following the full discharge of the secured liabilities concerned. 
200 See supra footnote 193. 
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199 The filing may not have been removed following the full discharge of the secured liabilities concerned. 
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place: whilst Art. 9 UCC and Book IX DCFR in its current form create an incentive to 
fraudulently antedate documents only in the limited contexts of judicial liens and 
bankruptcy if and to the extent these present themselves, under my proposal any filing in 
the absence of a security agreement would constitute fraud from day one. This should have 
two effects: an increase in the total number of cases of fraudulent antedating, by simply 
expanding its definition. At the same time and for exactly the same reason, it should have 
a deterring effect and thus influence behavior. By not excluding fraud altogether, I 
recognize that this is a compromise. In my view, however, it is a compromise that we 
should be willing to accept for two reasons. The first reason is that fraud will never be 
excluded altogether, without taking preventive measures that impose a disproportionate 
burden on efficient trade practices.201 But that should not stop us from setting the right 
example. Not only will this keep the filing system as clean as possible for the above 
mentioned reasons, it will also make complicated priority rules redundant as a result of 
the fact that the moment of attachment and perfection may not coincide. 

 
5. Conclusions 
The ultimate aim of this thesis was to find an answer to the question whether a European 
notice filing system for security rights in movable assets should be introduced, and if so, 
to what extent Art. 9 UCC should serve as an example. In answering this question, this 
thesis focused on the interests of several types of parties that are typically involved in or 
exposed to secured transactions operating within the borders of the European Union. In 
a nutshell, it investigated whether it is likely that these parties will be “better off” in a 
system where a public filing system exists, measured by both its effectiveness and cost-
efficiency. The examination of Art. 9 UCC produced a mixed picture: its basic structure 
does prevent most types of proprietary conflicts and it mitigates the risk of fraudulent 
antedating to a large extent (‘effectiveness’). The Art. 9 UCC filing system is, however, 
not very user-friendly (‘cost-efficiency’). 

As explained in the current Chapter, I believe that there are two reasons why the 
European legislature should not be discouraged from adopting a ‘European equivalent’ of 
the U.S. notice filing system. The first is that the Art. 9 UCC basic framework provides, 
to a very large extent, the tools to prevent most types of proprietary conflicts and 
fraudulent antedating. The second is that many of Art. 9 UCC’s deficiencies are 
attributable to the manner in which the notice filing system that it introduced was 
implemented in the United States. Hence, many of the shortcomings associated with Art. 
9 UCC can be avoided by making different policy choices and by implementing the ERPS 

                                            
201 More sophisticated solutions may be available to restrict such fraud but the question is how far one 
wants to go. For example, one could have the filing system generate a unique filing number that must be 
inserted into the security agreement that was filed and to subsequently have that security agreement 
returned to the filing office for verification. Clearly this has a cost-element, and I will leave it to the 
decision makers whether such cost is warranted by the significance of the risk it seeks to address.   
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more efficiently than Art. 9 UCC. A public filing systems’ success will, in other words, 
largely depend on the way it is designed and organized. The Book IX DCFR drafters have 
clearly recognized this by adopting the Art. 9 UCC basic framework, while at the same 
time making conscious policy choices concerning the substance, thereby preventing the 
risk of proprietary conflicts and fraudulent antedating more effectively than its U.S. 
counterpart. At the same time, the Book IX drafters proposed a filing system that will be 
much more efficient to use by making optimum use of modern technology. In taking this 
approach, I believe that the Book IX drafters did a good job and that Book IX meets high 
standards of ‘effectiveness’ and ‘cost-efficiency’ indeed.  

Yet, alas, like most of us, Book IX is not perfect. Under Book IX too, certain types 
of claims are not made public by filing at all, are filed only at a later point in time, or can 
be made effective against third parties other than by filing, such as by taking possession. 
This may leave these interests untraceable, as they will not appear in the filing system, or 
not timely so. I consider these to be imperfections, some of which deserve 
reconsideration. One may, for example consider including attachments in the ERPS and 
abolish taking possession as a means of perfection. Moreover, I believe that the position 
of attaching unsecured creditors deserves closer review. In the process of adopting a 
public filing system on a European scale, we should even consider to push the envelope 
and design the ERPS for the purpose public filing was originally called for: to make public 
the creation of ‘security’. For this to take place, we would have to reconsider the need for 
advance filing. I believe that modern technology enables us to create a filing system that 
keeps both fake and empty (but authorized) filings out of that filing system, without 
compromising the effective and cost-efficient prevention of proprietary conflicts and 
fraudulent antedating. 

If Book IX DCFR after its implementation (whether or not amended by the 
improvements that I proposed in this thesis) will, in addition to enhancing cross-border 
trade, be likely to produce efficiency benefits for parties that are generally involved in and 
exposed to secured transactions and operate within the European Union, cannot be 
determined with certainty.202 For the European legislature, considerations of ‘efficiency’ 
are unlikely to be the only thing that puts weight in the scale. The fact that many countries 
in and outside Europe have adopted some form of filing may well influence the decision 
to adopt such a system on a European scale. Creating a level playing field, for example, 
will undoubtedly produce indirect economic advantages. Should the European legislature 
proceed to adopt a European notice filing system and thereby take the current Book IX 

                                            
202 I bring into memory that this thesis does not focus on whether or not the adoption of a European 
public filing system would improve cross-border trade as such. This thesis explores whether a public filing 
system on a European scale would, in addition to enhancing cross-border trade, be likely to produce 
efficiency benefits for parties that are generally involved in secured transactions and operate within the 
European Union. See supra Chapter 1, subsection E.3. 
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place: whilst Art. 9 UCC and Book IX DCFR in its current form create an incentive to 
fraudulently antedate documents only in the limited contexts of judicial liens and 
bankruptcy if and to the extent these present themselves, under my proposal any filing in 
the absence of a security agreement would constitute fraud from day one. This should have 
two effects: an increase in the total number of cases of fraudulent antedating, by simply 
expanding its definition. At the same time and for exactly the same reason, it should have 
a deterring effect and thus influence behavior. By not excluding fraud altogether, I 
recognize that this is a compromise. In my view, however, it is a compromise that we 
should be willing to accept for two reasons. The first reason is that fraud will never be 
excluded altogether, without taking preventive measures that impose a disproportionate 
burden on efficient trade practices.201 But that should not stop us from setting the right 
example. Not only will this keep the filing system as clean as possible for the above 
mentioned reasons, it will also make complicated priority rules redundant as a result of 
the fact that the moment of attachment and perfection may not coincide. 

 
5. Conclusions 
The ultimate aim of this thesis was to find an answer to the question whether a European 
notice filing system for security rights in movable assets should be introduced, and if so, 
to what extent Art. 9 UCC should serve as an example. In answering this question, this 
thesis focused on the interests of several types of parties that are typically involved in or 
exposed to secured transactions operating within the borders of the European Union. In 
a nutshell, it investigated whether it is likely that these parties will be “better off” in a 
system where a public filing system exists, measured by both its effectiveness and cost-
efficiency. The examination of Art. 9 UCC produced a mixed picture: its basic structure 
does prevent most types of proprietary conflicts and it mitigates the risk of fraudulent 
antedating to a large extent (‘effectiveness’). The Art. 9 UCC filing system is, however, 
not very user-friendly (‘cost-efficiency’). 

As explained in the current Chapter, I believe that there are two reasons why the 
European legislature should not be discouraged from adopting a ‘European equivalent’ of 
the U.S. notice filing system. The first is that the Art. 9 UCC basic framework provides, 
to a very large extent, the tools to prevent most types of proprietary conflicts and 
fraudulent antedating. The second is that many of Art. 9 UCC’s deficiencies are 
attributable to the manner in which the notice filing system that it introduced was 
implemented in the United States. Hence, many of the shortcomings associated with Art. 
9 UCC can be avoided by making different policy choices and by implementing the ERPS 
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public filing system on a European scale, we should even consider to push the envelope 
and design the ERPS for the purpose public filing was originally called for: to make public 
the creation of ‘security’. For this to take place, we would have to reconsider the need for 
advance filing. I believe that modern technology enables us to create a filing system that 
keeps both fake and empty (but authorized) filings out of that filing system, without 
compromising the effective and cost-efficient prevention of proprietary conflicts and 
fraudulent antedating. 

If Book IX DCFR after its implementation (whether or not amended by the 
improvements that I proposed in this thesis) will, in addition to enhancing cross-border 
trade, be likely to produce efficiency benefits for parties that are generally involved in and 
exposed to secured transactions and operate within the European Union, cannot be 
determined with certainty.202 For the European legislature, considerations of ‘efficiency’ 
are unlikely to be the only thing that puts weight in the scale. The fact that many countries 
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202 I bring into memory that this thesis does not focus on whether or not the adoption of a European 
public filing system would improve cross-border trade as such. This thesis explores whether a public filing 
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DCFR proposals as a guideline, the findings of this thesis could provide relevant and 
concrete suggestions to design this system as effectively and efficiently as possible. 
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