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Gender in political economy and EU law
Ivana Isailović

Assistant Professor of EU Law, Faculty of Law, University of Amsterdam, Amsterdam, 
the Netherlands

ABSTRACT
Since the 1970s, the European Union (EU) has significantly invested in gender 
equality measures to tackle multiple forms of discrimination that – among 
others—women face in the labour market. Although the EU’s primary mode 
of legal intervention has been geared towards the organisation of the 
market, a robust analysis in terms of global political economy and critique of 
global capitalism asking how EU law constitutes markets in relation to 
gendered power relations is still missing in EU law and is, to a large extent, 
marginalised in the emergent ‘law and political economy’ scholarship in 
Europe. This short essay explores how the gender in political economy and 
law approach can shed light on the gendered nature of markets and the 
distributive effects of EU law along gender, class, race and ethnicity lines. It 
illustrates some of these methodological moves using examples from EU 
anti-discrimination and equality law.
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Since the 1970s, The European Union (EU) has significantly 
invested in gender equality measures,1 policies and funding 
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1 Directive 75/117/EEC, on the approximation of the laws of the Member States relating to the appli

cation of the principle of equal pay for men and women, 1975 O.J. (L 45/19); Directive 76/207/EEC, 
on the implementation of the principle of equal treatment for men and women as regards access 
to employment, vocational training and promotion, and working conditions, 1976 O.J. (L 39/40); Direc
tive 79/7/EEC 79/7/EEC, on the progressive implementation of the principle of equal treatment for men 
and women in matters of social security, 1978 O.J. (L 6/24); Directive 86/378/EEC, on the implemen
tation of the principle of equal treatment for men and women in occupational social security 
schemes, 1986 O.J. (L 225/40); Directive 86/613/EEC, on the application of the principle of equal treat
ment between men and women engaged in an activity, including agriculture, in a self-employed 
capacity, and on the protection of self-employed women during pregnancy and motherhood, 1986 
O.J. (L 359/56); Directive 92/85/EEC, on the introduction of measures to encourage improvements in 
the safety and health at work of pregnant workers and workers who have recently given birth or 
are breastfeeding (tenth individual Directive within the meaning of Article 16 (1) of Directive 89/ 
391/EEC), 1992 O.J. (L 348/1); Directive 96/34/EC, on the framework agreement on parental leave 
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schemes2 to tackle multiple forms of discrimination that—among others— 
women face in the labour market. In its Gender Equality Strategy, the EU 
Commission uses the term ‘gender-equal economy’ to describe all the legal 
and social changes which it plans to set in motion to deliver an economy 
in which ‘women and men in all their diversity should have equal opportu
nities to thrive and be economically independent’.3 But, although EU’s 
primary mode of legal intervention in relation to gender equality issues 
has been geared towards the shaping of the market4 overall, a robust holistic 
analysis of the interplay between the political economy of the EU and gen
dered relations and hierarchies is missing,5 even though such an analysis 
has been deployed elsewhere in comparative law.6

This analysis builds on materialist feminists’ findings. For materialist fem
inists, gendered relations and crucially the interplay between the market, the 
household and the state are at the core of global capitalist economies. 

concluded by UNICE, CEEP and the ETUC, 1996 O.J. (L 145/4); Directive 97/80/EC, on the burden of 
proof in cases of discrimination based on sex, 1997 O.J. (L 14/6); Directive 2002/73/EC, of the European 
Parliament and of the Council amending Directive 76/207/EEC on the implementation of the principle 
of equal treatment for men and women as regards access to employment, vocational training and pro
motion, and working conditions (Text with EEA relevance), 2002 O.J. (L 269/15); Directive 2004/113/EC, 
implementing the principle of equal treatment between men and women in the access to and supply 
of goods and services, 2004 O.J. (L 373/37); Directive 2006/54/EC, of the European Parliament and of 
the Council on the implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation (recast), 2006 O.J. (L 204/23).

2 Over the years, the EU has ‘mainstreamed’ the gender equality requirements in its funding schemes. 
See for instance the EU Recovery and Resilience Facility part of NextGenerationEU, Regulation (EU) 
2021/241 of the European Parliament and of the Council of 12 February 2021 establishing the Recovery 
and Resilience Facility 2021 O.J. (L 57/17) (see art 18 according to which national recovery and resili
ence plans need to show how they contribute to gender equality).

3 EU Commission, Gender Equality Strategy 2020-2025, COM (2020) 152 final (March 5, 2020).
4 For an exception see the new proposal for a directive on combatting violence against women and 

domestic violence (2022), based on article 82 (2) and 83 (1) TFEU regarding the definition of 
minimum rules on the definition of criminal offences and sanctions in relation to the sexual exploita
tion of women and children and computer crimes, and the minimum rules on the rights of victims.

5 For some exceptions published in the late 90s and early 2000s which focus on the interplay of the 
materialist feminists’ insights and the market in EU law see Nicole Busby, A right to Care? Unpaid 
Work in European Employment Law (Oxford University Press, 2011); Sandra Fredman, Women and the 
Law (Oxford University Press, 1998); Tamara Harvey and Jo Shaw, ‘Women, Work and Care: 
Women’s Dual Role and Double Burden in EC Sex Equality Law’ (1998) 8 Journal of Social Policy 43; 
Jo Shaw, ‘Importing Gender: the Challenge of Feminism and the Analysis of the EU Legal Order,’ 
(2000) 7 Journal of European Public Policy 406; Tamara Harvey, ‘Migrant Workers and their Families 
in the European Union; the Pervasive Market Ideology of Community Law’ in Jo Shaw and Gillian 
More (eds) New Legal Dynamics of European Union Law (1995). For a more recent work that builds 
on materialist feminists’ insights: Sandra Mantu, ‘Women as EU Citizens: Caught Between Work, 
(Sufficient) Resources and the Market’ in Tesseltje de Lange, Willem Maas and Annette Schrauwen 
(eds) Money Matters in Migration (2021); Ivana Isailović, ‘Gender Equality as Investment: EU Work- 
Life Balance and the Neoliberal Shift’ (2021) 46 (2) Yale Journal of International Law 277.

6 See eg, Donatella Alessandrini, ’Of Value, Measurement and Social Reproduction’, (2018) 27 (4) Griffith 
Law Review 393; Philomila Tsoukala, ‘Household Regulation and European Integration, The Family Por
trait of a Crisis’ (2014) 63 American journal of Comparative Law 747; Judy Fudge, ’Feminist Reflections 
on the Scope of Labour Law: Domestic Reproduction, Social Reproduction and Jurisdiction’ (2014) 22 
Feminist Legal Studies 1; Janet Halley and Kerry Rittich, ‘ Critical Directions in Comparative Law: Gen
ealogies and Contemporary Studies of Family Law Exceptionalism’ (2010) 58 American Journal of Com
parative Law 753; Frances Olsen, ‘The Family and the Market: A Study of Ideology and Legal Reform’ 
(1973) 96 Harvard Law Journal 1497.
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Connecting issues of gender, race, ethnicity and class and other identity 
markers in post/neo-colonial contexts7 to economic issues, a gender in pol
itical economy and law approach embeds the market and its laws in their 
social contexts. It is a deep critique of capitalism, and its most recent neolib
eral transformations. It describes, analyses and critically interrogates how 
law operates transnationally to constitute markets, and how by doing so it 
(re)produces gender representations, creates and normalises intersectional 
hierarchies and distributes resources and power. This approach allows to 
critically asses EU laws, and it  also contributes to the recent developments 
in the law and political economy scholarship—especially in Europe—that 
often sideline or erase gender as an analytic and critical category.8

In other words, this approach allows one to describe the centrality of gen
dered relations, and gender-based inequalities in the making and the (dis)
functioning of the capitalist economy built around the male breadwinner/ 
female dependent model, and to critically assess how laws of production, 
exchange, consumption of services and goods, and labour are gendered. 
This mean that they cannot be fully understood outside the (re)production 
of gendered hierarchies.

Within the EU, this approach destabilises some of the core divides: human 
rights or social policy/the economy; family/the economy and the EU/its 
outside, while embedding EU legal thinking into the multiple and overlap
ping structural hierarchies that make EU societies. It is therefore part of 
the critical legal9 tradition: It  implies that the law may both stabilise, and 
legitimize hierarchies, while providing, under certain circumstances, the 
tools for emancipation and social transformation.10

It takes the study of EU law in at least three directions. First, this 
approach questions the boundaries of the economy,  and the dominant 

7 Shirin M. Rai, ‘Gender and International Political Economy’ in Georgina Waylen, Karen Celis, Johanna 
Kantola and S Laurel Waldon (eds), The Oxford Handbook of Gender and Politics, (Oxford University 
Press, 2013) p 264. Kate Bedford and Shirin M Rai, ‘Feminists Theorize International Political 
Economy’ (2010) 36 Signs 1.

8 Nancy Fraser makes a similar remark in relation to the study of political economy. According to her, 
scholars ‘have largely failed despite good intentions, to incorporate the insights of feminist, ecological, 
postcolonial and Black liberation thought into their understanding of capitalism in a systematic way.’ 
Nancy Fraser, Cannibal Capitalism: How Our System is Devouring Democracy, Care and the Planet – and 
What We Can do About it (Verso, 2022) 2.

9 See for instance Morton Horwitz, The Transformation of American Law 1780-1830 (Harvard University 
Press, 1977); Amna Akbar, ‘Non-Reformist Reforms and Struggles over Life, Death and Democracy’ 
(2023) 132 (8) Yale Law Journal 2360; Susan Marks, ‘False Contingency’ (2009) 62 Current Legal Problems 
1. For an exploration of the links between gender in political economy and law, and critical legal 
studies, see Libby Adler and others, ‘Gender and Political Economy: Revisiting Distributive Analysis’ 
(2024) 49 (4) Signs 701; Prabha Kotiswaran, ‘Do Feminists Need an Economic Sociology of Law’ 
(2013) 40 (1) Journal of Law and Society 115. On the potential and limits of the distributive analysis, 
see Fernanda Nicola, ‘Is the Distributive Analysis Enough? A Critical Take on the Case Law of the Euro
pean Court of Justice’ in this issue of Transnational Legal Theory.

10 Ivana Isailović, Critical approaches in EU Law – still a blind spot, Transformative Private Law Blog, Sept 
23, 2023 https://transformativeprivatelaw.com/critical-approaches-in-eu-law-still-a-blindspot/. Last 
accessed 4 October 2024.
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approach that supposes that the economy is largerly separate from ‘cultural’ 
notions such as gender or race; that it is different from practicies such as 
reproductive or ‘domestic’ work or institutions, such as the household/ 
the family.11 Instead, it troubles the divide between the economy and its 
others and shows why and how gendered identities and intersectional  hier
archies, reproductive work and the regulation of the household are central 
to the economy. In EU law, it challenges the divide between social policy 
broadly defined (including human rights, labor and equality law) and econ
omic laws, practices and ideologies. Similarly, it studies the regulation of 
the household as central to EU political economy, and therefore as being 
an integral part of the EU’s integration project. This leads to deepen the 
analysis of how the ‘household’ and it inner gender-based dynamics, the 
distribution of bargaining power and social reproduction are all regulated 
by EU laws and of how  the legal regulation of the household shapes 
broader EU economic legal structures.12

Second, it leads to critically examine the gendered nature of EU economic 
laws, practices, inner logics and discourses in light of materialist feminists 
scholars’ findigs that the family-market nexus is central to capitalist econom
ies and the expansion of capitalism.13 This implies analysing and problema
tizing EU economic governance  laws and policies, internal market,14

competition15 and consumer laws, legislative and policy initiatives associated 
with the European Green Deal, and health law and policies, or citizenship 
law16 – which, in the EU, are all  underpinned by economic models and 
ideologies – in light of their reproduction and normalisation of intersectional 
gendered hierarchies and subjectivities.

Third, because of its intersectional dimensions, this approach leads to engage 
with issues of race, ethnicity, immigrant status or class that are key to 

11 Christine Delphy, L’Ennemi Principal: L’Économie Politique du Patriarcat, tome 1 (Syllepse, 2013); Nancy 
Fraser, ‘Behind Marx’s Hidden Abode’ (2014) 86 New Left Review 55; Olsen (n 6); Fudge (n 6); Angela P 
Harris, Amy Kapczynski and Noah Zatz, ‘Where is Political Economy? LPE blog, June 21, 2021, https:// 
lpeproject.org/blog/where-is-the-political-economy/. Last accessed 4 October 2024.

12 See Tsoukala (n 6); Halley and Rittich (n 6).
13 Nancy Fraser, Cannibal Capitalism How Our System is Devouring Democracy, Care and the Planet and 

What We Could do About It (Verso, 2022); Nancy Folbre, The Rise and Decline of Patriarchal Systems, 
An Intersectional Political Economy (2021); Delphy, (n 11). See also Viviana A Zelizer, Economic Lives: 
How Culture Shapes the Economy (Princeton University Press, 2010).

14 Ivana Isailović, ‘EU Abortion Law: States, the Market and Stratified Reproductive Freedom (2024) forth
coming in Columbia Journal of EU Law; Ivana Isailović, ’The Political Economy of Abortion Law in the 
EU’, Law and Political Economy project blog, July 3rd, 2024, https://lpeproject.org/blog/the-political- 
economy-of-abortion-law-in-the-eu/. Last accessed 6 December 2024.

15 For some tentative links between feminist legal theory and EU competition law, see Kati Cseres, ‘Fem
inist Competition Law’ Amsterdam Centre for European Law and Governance Research Paper No. 
2023-04, Amsterdam Law School Research Paper No. 2023-43 Available at SSRN: https://ssrn.com/ 
abstract=4682906. Last accessed 4 October 2024.

16 See eg Mantu (n 5).
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understanding the notion of ‘gender’.17 Given that, across legal contexts, gen
dered representations were and are embedded within the (post)colonial econ
omic laws and practices, fully understanding the gendered nature of EU 
markets also means embedding EU (economic) laws in their  (neo)colonial 
past and present.18 Applying the intersectional lens also leads one to be attentive 
to other hierarchies that structure societies in the EU, and to focus, for instance, 
on EU law’s links to ‘racial capitalism’19 and the core-peripheries dynamics.20 By 
‘peripheries’ I mean both the region of the EU corresponding to Central and 
Eastern Europe, but also regions outside the EU that may aspire to become 
EU members, such as the Western Balkans. These regions outside the EU are 
both the recipients of EU’s capital and fundings, and the reservoirs of economic 
resources for EU’s economies.21 The dynamics within/ outside the EU are of 
course different and need to be contextualised, but what remains common are 
the multiple material and symbolic hierarchies that structure these spaces.

This essay provides signposts rather than a full-fledged analysis.22 I first 
explain what I mean by a ‘gender in political economy’ approach. Second, 
I describe how taking seriously the core materialist feminists’ insights that 
the laws of political economy are not ‘gender-neutral’ but structurally 
defined by gendered hierarchies and power asymmetries could impact 
our understanding and teaching of EU law. Finally, I illustrate this 
series of methodological moves by  three EU anti-discrimination law 
cases. This essay provides a limited analysis of the issues it is raising. 
For instance, it does not deal with the interplay between EU law, global 
political economy, the core and peripheries, nor do I dive deep into 

17 Sumi Cho, Kimberlé Williams Creshaw and Leslie McCall, ‘Toward a Field of Intersectional Studies: 
Theory, Applications, Praxis’ (2013) 38 Signs 785.

18 Iyiola Solanke, ‘Embedding Decoloniality in Empirical EU Studies’ in Mikael Rask Madsen, Fernanda 
Nicola and Antoine Vauchez (eds) Researching the European Court of Justice, Methodological Shifts 
and Law’s Embeddedness (Cambridge University Press, 2022) 343. See also H Eklund (ed), Colonialism 
and the EU Legal Order (forthcoming with Cambridge University Press). On gender and colonialism, see 
eg, Ann Laura Stoler, Carnal Knowledge and Imperial Power (University of California Press, 2010); 
G. Boëtsh and others (eds), Sexualités, Identités, & Corps Colonisés (CNRS editions, 2019).

19 Gargi Bhattacharyya, Rethinking Racial Capitalism, Questions of Reproduction and Survival (Rowman & 
Littlefield, 2018). See in international law, Carmen Gonzalez and Ahena Mutua, ‘Mapping Racial Capit
alism: Implications for Law’ 2022 (2) Journal of Law and Political Economy 2; James Thuo Gathii and 
Ntina Tzouvala, ‘Racial Capitalism and International Economic Law: Introduction’ 2022 (25) Journal 
of International Economic Law 1. This strand builds on previous interventions in international/transna
tional legal scholarship that focus on the intersections of race and political economy in relation to 
global governance. See eg, Adelle Blackett and Alice Ducqusnoy, ‘Slavery is not a Metaphor, U.S. 
Prison Labor and Racial Subordination Through the Lens of the ILO’s Abolition of Forced Labor Con
vention’ 2021 (67) UCLA Law Review 1504; Rob Knox, ‘Haiti at the League of Nations: Racialization, 
Accumulation and Representation’ 2020 (25) Melbourne Journal of International Law 245.

20 Damjan Kukovec, ‘Law and the Periphery’ (2015) 21 European Law Journal 406. See on the political 
economy in the peripheries, Bojan Bugurič, ‘Neoliberalism, Post-Communism and the Law’ (2016) 
12 Annual Review of Law and Social Sciences 313.

21 Andrew Higgins, ‘“Bad Blood” Stalks a Lithium Mine in Serbia’ New York Times, Aug. 18, 2024; Judith 
Sunderland, ‘Italy Migration Deal with Albania is a Costly Cruel Farce. Scheme is a Blueprint for Mis
management and Abuse’ Human Rights Watch, June 6, 2024.

22 This essay is in this sense, inspired by the one published by Jo Shaw 20 years ago, see Shaw (n 6).
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how the notion of ‘racial capitalism’ or how the post/decolonial perspec
tives may illuminate the inner logics of EU law in relation to gendered 
dynamics.

1. Gender in political economy approach: centering an 
intersectional gendered understanding of capitalism

The gender in political economy and law approach, as deployed here, con
nects materialist feminists’ critiques of capitalism to  those of how the law 
constitutes capitalism and its neoliberal mutations.23 At the core of materi
alist feminists’ engagements with the economic structures is the notion that 
gendered relations, the market and the state are not separate but are ‘co- 
constitutive’.24 This allows to centre gender as a descriptive and a critical 
category which both describes and interrogates economic models, ideol
ogies and practices around production, exchange and consumption in 
transnational contexts. It shows how these dynamics replicate or have the 
potential to destabilise gender inequalities in relation to race, ethnicity, 
class, among others—both in their material and more symbolic 
dimensions.25

Feminists’ engagements with political economy focus at least on three 
aspects: they challenge core divides that structure the mainstream think
ing about the economy such as: public/private, family/market/state, 
reproductive/productive; they describe the gendered nature of the 
market and the (re)production of gendered inequalities and hierarchies, 
and finally, they propose transformative framings and practices to elim
inate social hierarchies. As the Argentinian sociologist Verónica Gago 
sums up, these interventions ‘consist[s] of defying, subverting, and 
transforming the capitalist, colonial and patriarchal order’.26 But by 
doing so materialist feminists remain critical of feminism itself and 
describe the ways in which feminist ideas have contributed to legitimis
ing capitalism that rests on, and produces gendered, classed and racia
lised inequalities.27

Below, I describe each of these aspects. What follows is necessarily an 
oversimplification of a very rich and vibrant field of study.28

23 William Callison and Zachary Manfredi (eds), Mutant Neoliberalism, Market Rule and Political Rupture 
(Fordham University Press, 2019).

24 Shirin M Rai, ‘Gender and International Political Economy’ in The Oxford Handbook of Gender and Poli
tics (Oxford University Press, 2013) 264. Bedford and Rai (n 7).

25 Ibid.
26 Veronica Gágo, Feminist International. How to Change Everything (Verso, 2020) 121.
27 Nancy Fraser, ‘Feminism, Capitalism and the Cunning of History’ 2009 (56) New Left Review 97.
28 Prabha Kotiswaran, ‘Laws of Social Reproduction’ (2023) 19 Annual Review of Law of Law and Social 

Science, 145.
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1.1 Challenging public/private, reproductive/productive, family/ 
market divides

The approach  describes and problematises the nexus between the house
hold, the market, the state and broadly defined economic-political global 
governance institutions, such as the World Bank, or the EU. Materialist fem
inists showed the ways in which distinctions between the market, the family 
and the state (and other forms of non-state governance, including the EU29) 
erase how laws, policies or practices pertaining to each field, (co)constitute 
the other, and replicate various forms of gender-based inequalities in the 
global political economy.

Since the 70s at least, materialist feminists challenged the notion that the 
allegedly ‘unproductive’ work done within the ‘private’ space of the family 
has no or very little economic value, and that it is peripheral to the 
‘market’ considered to be ‘public’. Instead, they showed that the undervalued 
and unpaid domestic work supports and subsidises the accumulation of 
capital transnationally30 and yet, that, this kind of work was erased from 
economic measurements and from mainstream political economy.31 It is 
undervalued and invisible.

At the core of materialist feminists’ interventions is the notion that social 
reproduction—namely the biological reproduction, the production of goods 
and services within the household and other affective work necessary for the 
flourishing of communities—performed mostly by women is crucial for the 
development of capitalism.32 In other words, all the work done in the household 
has economic value. To state the obvious, the meals cooked, or the care provided 
to dependents could all be provided for by the market in exchange of money.

Under capitalism, it is primarily for the household to internalise the costs 
of social reproduction, and while capitalism free rides on gendered work of 
social reproduction, it also creates a ‘crisis of social reproduction’ by under
mining the very possibilities for communities to sustain themselves, and by 
doing so destroys the very processes on which it rests.33

With the intensification of globalisation, a new form of distribution of 
gendered reproductive work has emerged: intensive liberalisation of trade 
and the simultaneous imposition of the neoliberal logic globally leading to 
the erosion of welfare states through austerity measures and the economisa
tion of the welfare,34 went hand in hand with the creation of ‘care-chains’ 

29 Sarah Ferris, In the Name of Women’s Rights: The Rise of Femonationalism (Duke University Press, 2017).
30 Martia Mies, Patriarchy and Accumulation on a World Scale (Zed Books, 1986).
31 Folbre (n 9).
32 Silvia Federici, Revolution at Point Zero, Housework, Reproduction and Feminist Struggle (PM Press, 

2012).
33 Fraser (n 9).
34 The literature on neoliberalism and its effects on welfare is extensive: Leila Fernandes (ed), Feminists 

Rethink the Neoliberal State, Inequality, Exclusion, and Change (New York University Press, 2018); Michel 
Foucault, Naissance de la Biopolitique: Cours au Collège de France (1978-1979) (Seuil 2024); Isailović (n 
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namely, of processes whereby feminised proletariat from the peripheries, 
are leaving their dependents to ensure the social reproduction of the 
Global North.35 This new feminised and racialised proletariat feeds the 
ranks of domestic workers who face exploitative labour conditions in hosts 
states, while performing work that is essential to host societies.36

Over the past two decades, various international economic organisation 
such as the Organization for the Economic Co-operation and Development 
or the World Bank have adopted the idea that the work performed in the 
household has economic value, in an effort to promote their gender equality 
agenda and foster women’s participation in the formal labour market.37 But, 
as many have argued, this turn to feminist arguments does not challenge the 
economic status quo and the reproduction of gendered inequalities: it pre
serves the paramount role of the market in distributing social goods and 
value.38

1.2 Gendered global markets: bodies, extraction and the 
(re)production of intersectional inequalities

In addition to questioning well-established divisions, materialist feminists 
described the gendered nature of the global market(s). They offered a 
more nuanced understanding of the economy, which accounts for gendered 
relations in light of other forms of inequalities along race, ethnicity, class or 
sexuality lines among others.

Feminist scholars showed how domestic unpaid work provided the very 
condition for production, and the development of capitalism. The consolida
tion of capitalist relations in Western Europe between the 15th and 17th cen
turies went hand in hand with the creation of gendered binaries, disciplining 
women’s bodies and procreation, turning them into ‘machines’ for produ
cing labour power.39 Law was a key component of these transformations: 
women were stripped of their rights including, for instance, the legal capacity 

9), Francesco Laruffa, ‘Neoliberalism, Economization and the Paradox of the New Welfare State’ (2023) 
64 European Journal of Sociology 131.

35 Federici (n 22). Rhacel Salazar Parreñas, Servants of Globalization, Migration and Domestic Work (Stan
ford University Press 2015) (illustrating the new gendered and racialized division of reproductive 
labor, and the links between globalization of social reproductive work and the feminization of 
migrations);Arlie Russell Hochschild, ‘Global Care Chains and Emotional Surplus Value’ in Will 
Hutton and Anthony Giddens (eds), On the Edge: Living with Global Capitalism (Jonathan Cape, 
2000) 130. 

36 Shahra Razavi and Slike Staab, ‘Underpaid and Overworked: A cross-national perspective on acre 
workers’ (2010) 149 International Labor Review 407. For a study of the au pair scheme in Denmark, 
see Miriam Bak McKenna & Maj Grasten, ’Legal Bordelands in the Global Economy of Care’ (2022) 
13 (1) Transnational Legal Theory 131. 

37 OECD, The Pursuit of Gender Equality: An Uphill Battle (2017).
38 Elisabeth Prügl, ‘Neoliberalism with a Feminist Face: Crafting a New Hegemony at the World Bank’ 

(2017) 23 Feminist Economics 30.
39 Silvia Federici, Caliban and the Witch Women the Body and Primitive Accumulation (Autonomedia, 

2004).
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to enter into a contract. As Federici argues, it is in this period that the family 
became the key site of capitalist rearrangements: it allowed for the erasure 
and appropriation of women’s labour, and the creation of labour-power. 
These processes were deeply connected to slavery and colonisation, which 
entailed the imposition of gendered and racialised norms, along with the 
exploitation of natural resources.40 These dynamics continued in the 
Fordist economies, organized around the male breadwiner/female housewife 
model, in which law organized and normalised married women’s economic 
dependence through family, employment, tax and welfare laws.

More recently, feminists traced the emergence of specific global govern
ance measures and discourses—such as micro-credits, property or family 
law reforms—that target ‘women’ and affect the distribution of property 
and resources within the household to further economic growth.41 They 
showed that economic policies such as austerity measures and financial 
crises are gendered, and lead to more pressure on feminised bodies and 
women to perform more precarious jobs and unpaid domestic work. They 
described and questioned the gendered labour conditions, such as labour 
segregation, and women’s overrepresentations in marginal and precarious 
jobs such as in the care sector. Others have argued that this analysis of 
global precariousness needs to be intertwined with the current climate 
crisis and the persistence of colonial logics, showing how the global neolib
eral economy is also premised on the exploitation and expropriation of the 
natural world, and the perpetuation of colonial and neocolonial extractive 
processes.42

1.3 Transnational comparative approaches

This feminist approach is transnational, historically situated and compara
tive. Being a critique of capitalism and its neoliberal permutations, 
it contextualises notions such as ‘state’, ‘market’ and ‘gender’ which are 
appreciated and analysed in their plural context(s) across and ‘above’ 
nation-states in the international and EU legal realms. Differences across 
states or spaces are explored, firmly embedded within different historical 
and geographical contexts. This would lead, for instance, to focus on how 
‘gender’ (or the market) has received different meanings and has been differ
ently constituted across time, paying attention to its intersection with race, 
ethnicity, or religion.43 Within EU law, this means at a minimum, describing 

40 Mies (n 24), Federici (n 32).
41 Kerry Rittich, Recharacterizing, Restructuring, Law, Distribution and Gender in Market Reform (Martinus 

Nijhoff Publishers, 2002).
42 Verónica Gago, Feminist International: How to Change Everything (Verso, 2020). Nancy Fraser, Cannibal 

Capitalism (Verso, 2022); Maria Mies, Patriarchy and Accumulation on the World Scale (Zed Books, 
1986).

43 Maylei Blackwell and others, ‘Transnational Feminisms Roundtable’ (2015) Frontiers 1.
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and analysing law and gender in the context of core-peripheries dynamics, 
and within its post/neo—colonial contexts.44 It would require—among 
others—a fine-tuned comparative legal methodology which embeds laws 
and their effects into their social, historical and political contexts45 and 
allows to appreciate the legal differences and overlaps that exist 
between and across various jurisdictions.

2. Gender in political economy and EU anti-discrimination law

How does this approach help better understand how EU law operates, and 
the nature of EU’s political economy? How does it help understand the econ
omic, social and political evolutions of the EU and its laws?

While, overall, feminist legal scholars have engaged with some of these issues, 
in a limited way,46 except for a few exceptions, EU scholars have been notably 
absent from these conversations. But, answering to these questions woul lead to 
a deeper and more nuanced understanding of the messy interplay between 
gender and the legal making of EU capitalist economies. 

In this part, I turn to EU anti-discrimination law to illustrate the various 
methodological moves fleshed out above. EU anti-discrimination law devel
oped since the 70s, and especially since the adoption of the Treaty of Amster
dam when the EU became competent to legislate on equality matters.47

Despite regulating core areas of the economy such as labour or the provision 
of services, scholars and the CJEU describe EU anti-discrimination law as 
being different from ‘economic’ law and market logics, and divorced from 
the study and the critique of the neoliberal global political economy.48

Although, some showed how progressively social policy has been absorbed 
by economic policies, and social policy’s emphasis on the supply side, 
which gives it a neoliberal direction,49 the dominant legal analysis is still 

44 Françoise Vergès, Un Féminisme Décolonial (La Découverte, 2019); María Lugones, ‘Toward a Decolo
nial Feminism’ (2011) 25 Hypatia 742.

45 On a contextual comparative legal approach in comparative law, see eg Ivana Isailović, ‘Same Sex but 
Not the Same: Same-Sex Marriage Reforms in the United States and France and the Universalist Nar
rative’ (2018) 66 (2) American Journal of Comparative Law 317. The comparative methodology will 
need to be attuned to its links with colonial law, see, Lena Salaymeh and Ralf Michaels, ‘Decolonial 
Comparative Law: A Conceptual Beginning’ (2022) 86 RabelsZ 166.

46 Kotiswaran (n 18).
47 TEC art. 13 TEC (now TFEU art 19).
48 For some exceptions see, Sandra Fredman, Women and the Law (Oxford University Press, 1998); 

Tamara Harvey & Jo Shaw, ‘Women, Work and Care: Women’s Dual Role and Double Burden in EC 
Sex Equality Law’ (1998) 8 Journal of Social Policy 43; Clare McGlynn, ‘Reclaiming a Feminist Vision: 
The Reconciliation of Paid Work and Family Life in European Union Law and Policy’ 2001 (7) Columbia 
Journal of European Law 241; Ivana Isailović, ‘Gender Equality as Investment: EU Work-Life Balance and 
the Neoliberal Shift’ (2021) Yale Journal of International Law. On human rights and markets, see eg, 
Jessica Whyte, The Morals of the Market, Human Rights and the Rise of Neoliberalism (2019); Susan 
Marks, ‘Human Rights and Root Causes’ 2011 (74) Modern Law Review 1.

49 Alexander Somek, Engineering Equality: An Essay on European Anti-Discrimination Law (Oxford Univer
sity Press, 2011).
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most of the time self-contained It focuses on the inner workings of equality 
law, and  is to a large extent disconnected from the economic relations that 
EU equality law sustains.  Most of the time, the field tends to be seen as part 
of EU’s fundamental or constitutional rights attached to citizenship.50

Turning to a political economy and law analysis of EU anti-discrimination 
and equality law would mean assessing how their  scholarly interpretations, 
discourses and court decisions constitute the economy, how they are under
pinned by and promote various economic ideologies, and how within these 
processes, EU equality law ends up reproducing precariousness, material 
inequalities and hierarchies in relation to class, race, ethnicity, religion or 
immigration. It therefore implies a thorough analysis of underpinning econ
omic rationalities and intersectional forms of inequalities51 including the 
interplay between racial capitalism—namely the intersection between econ
omic formations and racialisation processes—and its multiple 
gendered dimensions.

Below, I analyse three CJEU’s decisions in which I center the 
links between gender relations, household regulation and the critique of 
capitalism/neoliberalism. The first case shows how EU equality law enables 
the deregulation of the labour market, increases precariousness, and contrib
utes to making women more dependent on the male wage, which all fuel 
women’s poverty. The second one illustrates how equality law legitimises 
welfare reforms that end up penalising working women who are predomi
nately the primary caregivers, undermining women’s economic indepen
dence. The decision cannot be separated from its broader context of 
pension reforms across Member States which have increased retirement 
age. Finally, the third case shows how EU equality law may define and 
reinforce the contours of racial capitalism by increasing the precariousness 
of racialised and immigrant populations, making them ‘the edge-subjects’ 
of capitalism by reinforcing capitalist processes of accumulation while 
marking them as ‘others’.52 In all these cases, EU anti-discrimination law 
structures the relationship between the family, the market and the 
state, and between gendered and market relations. It legitimises neoliberal 
logics, precariousness and exploitation,  along gendered lines.

I chose these examples, not only because they illustrate the links between 
EU equality law, the political economy of the EU and the reproduction of 

50 Deutsche Post AG v. Elisabeth Sievers & Brundhilde Schrage [2000], ECR I-929 at para. 57 (finding that 
equality law is part of EU social policy in contrast to previous decisions which highlighted its double 
‘economic’ and ‘social’ dimension). Elise Muir, EU Equality Law: The First Fundamental Rights Policy of 
the EU (Oxford University Press, 2018); Mark Bell, Anti-discrimination law and the European Union 
(Oxford University Press, 2002) (arguing that the field as in between market integration and social 
policy, and ultimately that it should be seen as moving towards citizenship rights).

51 On intersectionality in the EU context, see Iyiola Solanke, ‘Putting Race and Gender Together: A New 
Approach to intersectionality’ 2009 (72) Modern Law Review 723.

52 Bhattacharyya (n 19).

TRANSNATIONAL LEGAL THEORY 535



hierarchies, but also because they speak to the inflections that have come 
to define the current EU social and political model over the past twenty 
years: the progressive flexibilisation of labour, and the ‘modernisation’ of 
welfare states,53 coupled with the incorporation of austerity measures 
within the economic governance of the Eurozone after the sovereign 
debt crisis from 2008/2009,54 the centrality of ‘fiscal sustainability’ and 
the goal of boosting employment and growth through labour market 
flexibility which have all, as I argued elsewhere defined the neoliberal 
turn.55 Finally, parallel to these changes, the ‘inclusiveness’ on the 
labour market took a centre stage and was translated into an emphasis 
on the necessity of ‘investment in human capital’.56 This is  far from 
an exhaustive analysis of these cases or of EU equality law. Rather, this 
is a series of reflections connecting the dots between gender in political 
economy and EU equality law revealing the (re)production of gender- 
based inequalities that it enables.

2.1 Allonby (2004): the definition of the comparator and the 
deregulation of the labour market

In the Allonby case,57 the interpretation of the notion of a ‘comparator’ has 
enabled the deregulation of the labour market, legitimising the precarious
ness of part-time workers, which in turn  has contributed to the feminisation 
of poverty. In this case, EU equality law gives the employer—here a univer
sity—the green light for evading protective labor legislation legally. While the 
critique of the use of the comparator in the literature is common, and while 
some commentators have connected this case to the issues of precarious
ness58 what is missing is an integrated critique, connecting this case to the 
broader political economy within the EU, and the critique of 
the neoliberal logic at play.

The facts of the case were the following: facing financial pressures due to a 
legislative change that imposed on employers a requirement to treat part- 
time and full-time employees equally, universities in the UK have fired 
most of their part-time lecturers who were women.59 The university hired 
them back through an agency, as ‘self-employed’ workers, and continued 

53 EU Commission, Green Paper, Modernizing labour law to meet the challenges of the 21st century COM 
(2006) 708 final; EU Commission, Towards Common Principle of Flexicurity, More and Better Jobs 
Through Flexibility and Security COM (2007) 359.

54 Philomila Tsoukala, ‘Eurozone Crisis Management the New Social Europe,’ (2013) 20 Columbia Journal 
of European Law 31.

55 Isailović (n 5) 305–314.
56 Ibid, 314.
57 Case C- 256/01 Allonby v Accrington & Rossendale College and Others EU:C:2004:18.
58 Mark Bell, ‘EU Equality Law and Precarious Work’ in Uladzislau Belvusau and Kristin Henrard (eds) EU 

Anti-Discrimination Law Beyond Gender (Hart Publishing, 2019) 75–94.
59 Allonby (n 58) para 16.
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to define their assignments,  while the plaintiff continued working for the 
university via her contract with the agency. However, in this new set up, 
the salary and the benefits of ‘self-employed’ workers were significantly 
diminished.60 The plaintiff argued that her dismissal constituted illegal sex 
discrimination, namely the violation of the equal pay provision, and that 
her situation should be compared to the one of the male colleagues directly 
employed by the University. The Court found that in cases in which differ
ences in relation to the performance of work of equal value or of equal work 
cannot be attributed to a ‘single source’, there is no breach of the equal pay 
principle, and therefore no (direct) discrimination.61 In this case, the 
plaintiff and the male colleague are paid by two different entities (the Univer
sity and the agency), and the Court concluded that there was no discrimi
nation in such circumstances.

By interpreting the equality test in such a way, without considering the 
gendered impacts of the decision to dismiss and then hire back part-time 
workers, who are mostly women, through an agency, the Court has in 
essence given a green-light to employers to by-pass the equal pay obligation 
and has legitimised the deregulation of the labour market.

The gender in law and political econonomy approach leads to 
surface and engage with the gendered distributive effects of EU equality 
law. To state the obvious, the case clearly advantages the employer who 
can evade protective provisions and makes part-time workers more 
economically vulnerable. But there is more to this case. The case con
tributes to creating a pool of ‘atypical’ precarious workers, in a 
context in which women are already overrepresented in non-standard 
jobs.62

The approach advocated for here sheds light on the distributive dimen
sions of EU law in another way. Because EU welfare states and labour 
markets were built around the male breadwinner/female housewife model, 
focusing on the household and the gendered dynamics would lead to 
make explicit how the formal understanding of the comparator affects the 
gendered dynamics within the household, making part-time carers poorer 
and providing another obstacle on the formal labour market. Finally, given 
that central and eastern European statespresent the highest risk of precar
iousness, and given the differences in the structure of the markets, the 
approach would also lead to assess  differences/similarities across the core 
and the peripheries.63

60 Ibid, para 19.
61 Ibid, para 46.
62 European Parliament, Precarious Employment in Europe, Patterns Trends and Political Strategy (Euro

pean Union, 2016).
63 Ibid, p. 32.
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2.2 Griesemar (2001): formal equality and the transformations of 
the the welfare state in neoliberal contexts

In Griesemar64 and other subsequent cases, the Court of Justice focused on 
the compatibility of pension credits allocated to women to compensate for 
and stabilise their role as primary caregivers. While many commentators 
already connected this case to gendered working patterns at the heart of 
EU economies, and showed how the Court has systematically, and in the 
name of ‘gender equality,’ stripped women of economic advantages and 
resources,65 they have not so far linked these dynamics to a holistic critique 
of the neoliberal trends within the EU, EU’s economic governance structures, 
and the contextual appreciation of various forms of hierarchies across EU 
societies. 

Our economies are built around gender-based asymmetries. This has led 
to structural inequalities in particular when it comes to pensions: because of 
their often interrupted careers due to care work, their overrepresentation in 
part-time, precarious and low paid jobs, women’s pensions tend to be lower 
than men’s.66 This explains the pension gap which is currently 30% in the 
EU, and to a certain degree the fact that poverty is still in the EU gendered: 
in almost all Member States the poverty gap has increased, and across the 
EU, women are more at risk at poverty and social exclusion than men.67

The Covid 19 pandemic exacerbated these structural trends as women 
have undertook more uncompensated childcare work, and were over- 
represented in the services sector that was the most affected by the pandemic, 
leading to their unemployment.68 Within this context of structural gendered 
inequalities, some states have allocated pension credits to women to address 
their role as primary caregivers.

Over the past two decades, Member States have also substantially 
modified their pension laws. These reforms are supposed to address demo
graphic changes, boost employment and reduce public expenditure and 
attain ‘fiscal sustainability’.69 In practice, however, reforms tighten eligibility 
rules and reduce benefits. Within this broader context, and sometimes 
violent resistance to domestic reform plans perceived as deeply unjust 

64 Case C-366/99 Griesemar and Ministre de l’Économie, des Finances et de l’Industrie,  ECLI:EU:C:2001:648.
65 See eg Sabrina d’Andrea, ‘Gender Equality and Pensions: Time for an EU Strategy to Achieve Substan

tive Equality Between Women and Men in Old Age’ (2022) 1 European Equality Law Review 56.
66 Commission, EU action plan 2017-2019, Tackling the gender pay gap, COM (2017) 678 final, Nov. 11, 

2022.
67 European Parliament, Report on Women’s Poverty in Europe, A9-0194/2022, June 24, 2022.
68 European Parliament, Covid-19 and Its Economic Impact on Women and Women’s Poverty (European 

Union, 2021).
69 See European Commission, Recommendation for a Council Recommendation on the 2019 National 

Reform Programme of France and delivering a Council Opinion on the 2019 Stability Programme of 
France, COM (2019) 501 final, June 5, 2019.
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especially for the most vulnerable workers and, in particular women,70

national laws were challenged by male plaintiffs arguing that they are discri
minatory based on sex.71

In the landmark Barber case in 1991,72 the Court found that the difference 
between pensionable ages of men and women was discriminatory, allowing 
in practice states to raise the pensionable age for women. Gender equality 
norms to a large extent accompanied, or rather did not present any 
serious obstacle to states’ structural pension reforms which were in some 
cases required by the EU within the economic surveillance mechanisms of 
the European Semester and which increased the retirement age for everyone, 
without requiring that other welfare tools be mobilised to ensure workers’ 
welfare.

In Griesemar, the Court found that the French law concerning pension 
credits allocated only to working mothers was discriminatory, and that 
men who provided care were in a ‘comparable’ situation to that of women. 
This is because, these measures are designed to compensate women for dis
advantages that result from childrearing (as opposed to those related to preg
nancy and maternity leave).73 It follows that, for these types of measures, 
men and women are in comparable situations.74 The Court does recognise 
that women face more disadvantages when bringing up children, but this 
does not prevent from considering men who have taken on the task of bring
ing up children to be in comparable situation because they have been 
exposed to the ‘same career-related disadvantages’.75 This decision was 
confirmed in subsequent cases.76 In a recent case Leone,77 the Court found 
that the new French law which allocated pension credits in case of career 
break was also discriminatory as the law made it more difficult for fathers 
to benefit from this advantage.

By challenging care credits and making welfare systems more ‘gender- 
neutral’, however, the Court also made women taking care of dependents 
more precarious, while failing to seriously challenge structural inequalities 
women face in the labour market due to their role as primary caregivers.78

As many have argued already, pension credits are an (imperfect) 

70 Réforme des retraites, les femmes sont-elles les grandes perdantes des retraites, France Info, Jan. 25, 
2023 at https://www.francetvinfo.fr/economie/retraite/reforme-des-retraites/reforme-des-retraites- 
les-femmes-sont-elles-les-grandes-perdantes-du-projet-du-gouvernement_5620781.html.

71 Sophia Ayada, ‘What About Men? The Identity and Role of Male Litigants in EU Gender Equality Jur
isprudence’ (2021) 46 European Law Review 697.

72 Case C-262/88, Douglas Harvey Barber v Guardian Royal Exchange Assurance Group, ECLI:EU:C:1990:209.
73 Griesemar (n 65) para 52.
74 Ibid, para 56.
75 Ibid, para 56.
76 Case C-450/18, WA v. INSS, ECLI:EU:C:2019:1075, C-206/00, Mouflin v. Recteur de l’Académie de Province, 

ECLI:EU:C:2001:695.
77 Case C-173/13 Leone v. Garde des Sceaux, ECLI:EU:C:2014:2090.
78 D’Andrea (n 66).
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redistributive economic mechanism which seeks to compensate women for 
their unpaid domestic care work. The equality test developed in these 
cases by the Court imposes a gender- neutral understanding of 
equality and welfare states, which may challenge ingrained stereotypes on 
a discursive level and contribute to distablising the male breadwinner/ 
female housewife model, but, which does so in a profoundly unequal 
context that is not accounted for. Men taking on care responsibilities are 
not in any way in a ‘comparable’ situation to women, as women are still 
bearing the brunt of domestic work, including the economic penalties that 
go with it. While in Leone the Court rightly pointed out the inconsistencies 
of French law to the extent that it posed many obstacles for fathers to take 
leave, it still assumed, incorrectly, the existence of a comparable situation 
between men and women. This structural inequality is however well 
known by EU policymakers. In a recent study the European Institute for 
Gender Equality found that during the pandemic, women with children 
under 12 spent 54 h on care work, while men spent 32 h. The report notes 
that the Covid-19 crisis is ‘likely to aggravate gender inequalities in unpaid 
care, traditional gender roles and derail the modest progress made so far’.79

It is not only that the Court fails to acknowledge gendered (economic) 
lives. These decisions also further legitimize a broader trend of pension 
reforms within the EU which in essence makes people more dependent on 
the labour market or the household. Why is that the case? Without 
pension credits that (imperfectly) compensate for unpaid care work, and 
the geenral trend towards the further erosion of welfare states women will 
need to remain in the labor market longer, or remain in family arrangements 
(no matter how unequal they may be) to ensure their economic security. 
Finally,   the approach focusing on gender would lead to explore the inter
sectional dimensions of gendered economic dynamics at play across the 
labor, market welfare state and the family. This would lead to explore how 
these decisions affect gendered economic lives in relation to race, ethnicity 
and across centre-peripheries divides in different economic and social 
contexts.

2.3 Achbita (2017): the rule vs the exception and the contours of 
racial capitalism

The legality of the dismissal of a Muslim worker wearing the veil in appli
cation of the company’s ‘neutrality’ internal rule was first raised in the 
Achbita case.80 Questions related to internal neutrality policies were 

79 European Institute for Gender Equality, Gender Equality and the Socio-economic Impact of the Covid-19 
Pandemic (2021) at 35.

80 Case C-157/17, Samira Achbita v. G4S Secure Solutions NV, ECLI:EU:C:2017:203.
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examined in other subsequent cases which essentially confirmed the decision 
in Achbita.81 Besides defining the scope of anti-discrimination law based on 
religion, and the scope of ‘tolerance’ in EU law in deeply multicultural, post
colonial societies, the case illustrates the ways in which equality law partici
pates in defining the contours of racial capitalism within the EU.

In this case the Court found that the dismissal of a worker wearing the veil 
following the internal ‘neutrality rule’ according to which all religious signs 
are prohibited, could constitute indirect discrimination based on religion, 
unless the difference in treatment is ‘objectively justified by a legitimate 
aim’ and the means to achieve it are proportionate.

The interpretation of this test largely favours the interests of the employer. 
The Court found that the ‘neutrality rule’ and the employer’s wish to ‘project 
an image of neutrality’ are expressions of the company’s freedom to conduct 
business which is protected by the Charter (article 16), and therefore that the 
neutrality rule pursues a legitimate aim.82 To assess whether the internal 
policy was necessary, the Court directed national court to take into 
account whether the employer could have found another employment for 
the employee, which  does not require visual contact, and ‘without taking 
on additional burden’.83 In other words, it is sufficient for the company to 
show that there was no alternative post available, or that it would have 
required ‘additional burden,’ to satisfy the proportionality test.

The Achbita case illustrates intersectional discrimination: the ban while in 
theory ‘neutral’—to the extent that it is applied to all employees—in practice 
disproportionately affects Muslim women wearing the veil. Its specificity 
cannot be properly understood if the gendered dimension and the impacts 
on religious minorities are assessed separately. What is the political 
economy of this decision?

First the decision creates additional economic barriers for Muslim female 
workers and pushes them to the margins of the labour market making them 
even more precarious, in a context in which Muslim communities, and 
especially people who are wearing visible religious signs, already face harass
ment, multiple discriminations on the job market, in housing or healthcar.84

The law largely protects the private company’s policies, and produces a 
differentiating process along racial, ethnic, gendered, citizenship and class 
lines. By regulating the formal labour market in this way, EU equality law 
also creates, precarious workers who are incentivised to accept poor 

81 Case C-344/20, L.F. v. SCRL ECLI:EU:C:2022:774 (refusal to hire a female candidate wearing the veil in 
application of the internal neutrality rule); Case C- 804/14 & C 341/19, WABE and MH Müller Handels 
GmbH, ECLI:EU:C:2021:594 (dismissal of Muslim employees wearing the headscarf in application of a 
neutrality rule), Case C-148/22, OP v Commune d’Ans, ECLI:EU:C:2023:924.

82 Achbita (n 81) para. 38.
83 Ibid, para 43.
84 EU Agency for Fundamental Rights, Second European Union Minorities and Discrimination Survey 

Muslims – Selected Findings (2017).
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working conditions or exit the formal market. They become, what Gargi 
Bhattacharyya  describes in her study of racial capitalism, as ‘the edge-sub
jects of capitalism’, namely the population relegated to subordinate position 
in the labour market.85

Second, the so-called ‘business neutrality’ is in fact an eco-political inter
vention by private companies, that reinforce gendered and racialised stereo
types that essentialize Muslim women. It is through the market tools that 
they are constructed as ‘others’. These essentialised and racialised represen
tations include the following: the veil being always a symbol of women’s sub
ordination; the veil creating a discrimination, incompatible with the Western 
understanding of equality; veiled women being perceived as minors, incap
able of deciding for themselves, their choices and interior motives are seen 
as always suspicious and constantly need to be probed and supervised. 
Finally,  the Court entrenches the notion that the veil is a  symbol of ‘other
ness’ and is incompatible with the cultural representation of the national 
community’s identity: the veil is what the European Union’s identity is not.

3. Conclusion

This essay reflects on how a gender in law and political economy approach 
insisting on the gendered structure of the market and its processes, and a cri
tique of capitalist economies, could help shed a new light on EU law, and on 
the inner logics and effects of EU anti-discrimination and equality law. Using 
three examples involving EU equality law, I show how in each case the EU 
anti-discrimination law structures the labour market by enabling deregula
tion and fostering precariousness, by erasing and entrenching structural 
gender inequalities in relation to wealth distribution, in a neoliberal 
context, and finally by defining the contours and enforcing racial capitalism.
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