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EDITORIAL [ Gheok o upotes |

Introduction: critical legal approaches in EU
law—reflections on new research directions

What, and who, is EU law for?

Over the past few years a renewed interest in methodological approaches
in EU law and in what those may entail for EU scholars and teachers has
emerged." Such conversations, and questions, can only be welcomed.
Within a field which for a long time has understood itself as formalistic
and self-contained, such methodological self-reflection may pave the way
for theories which are empirically and normatively better adjusted to analys-
ing and describing for what and who EU law is for.

And yet, critical legal approaches are still relatively marginal and continue
to be marginalised.” At best they are seen as ‘exotic’, ‘refreshing’, but never as
essential and needed by EU scholars, teachers, judges or lawyers. At worst
they are rejected as merely ‘politics’, not scientific and ‘not really law’.

A variety of critical legal traditions exist, with overlapping trajectories,
distinct normative projects and visions of the law, and they vary across
legal contexts.” Here, by critical legal approaches, I mean those that describe

*I'm thankful to the authors who contributed to this special issue, and to Phillip Paiement and Rosanna
Anderson for their support, their thoughtful editorial work and their patience. Many of these contri-
butions stem from engagements at the Amsterdam Center for European Law and Governance
(ACELG) Annual conference on ‘EU Law and Social Justice’ that | organized at the University of Amster-
dam in November 2021. I'm thankful to ACELG for providing the space for these important conversations.

' For some of the recent examples see for instance, Ivana Isailovi¢, ‘Critical Approaches in EU Law - Still a
Blindspot,” Transformative Private Law Blog, Sept. 23, 2023, https://transformativeprivatelaw.com/
critical-approaches-in-eu-law-still-a-blindspot/; Diamond Ashiagbor, ‘Decentring Europe in EU Social
Law Scholarship’ (2023) 2(3) European Law Open 479-483; Loic Azoulai, ‘Reconnecting EU Legal
Studies to European Societies, Verfassungsblog, March 19, 2024 https://verfassungsblog.de/
reconnecting-eu-legal-studies-to-european-societies/; ‘Controversies Over Methods in EU Law’, orga-
nized by Vincent Réveillere, Verfassungsblog, https://verfassungsblog.de/category/debates/
controversies-over-methods-in-eu-law-debates/. Last accessed 3 December 2024. See also the law
and political economy approach launched in the U.S. Jedidiah Britton-Purdy, David Singh Grewal,
Amy Kapczynski and K Sabeel Rahman, ‘Building a Law-and-Political-Economy Framework: Beyond
the Twentieth-Century Synthesis’ (2020) 129 Yale Law Journal 1784; Angela P Harris and James J Var-
ellas I, ‘Introduction: Law and Political Economy in a Time of Accelerating Crises’ (2020) 1 Journal of
Law & Political Economy 1; Special Issue: Law and The Critique of Capitalism, Corinne Blalock (eds),
(2022) 121: 2 South Atlantic Quarterly.

2 Isailovi¢ (n 1) (exploring some of the reasons why this is the case). See also, Pdivi Johanna Neuvonen, ‘A
Way of Critique: What Can EU Law Scholars Learn from Critical Theory?' (2022) 1 European Law Open 60
(noting that there is a lack of interest in the methodology of critique in EU legal studies, and exploring
what methodologically engaging with critical methodology could mean in light of the critical theory of
society).

3 Research Handbook on Critical Legal Theory, Emilios Christodoulidis, Ruth Dikes and Marco Goldoni
(eds), (Edward Elgar Publishing, 2019).

© 2024 Informa UK Limited, trading as Taylor & Francis Group
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and critically analyse the inner logics of the law in light of their continuous
reproduction and legitimation of intersecting forms of power asymmetries
based on gender, class, race and sexuality—among others.

Critical legal approaches engage with marginalised knowledges and per-
spectives such as feminist, gender, queer, postcolonial and colonial studies,
critical race theories—among others—to open up legal and policy issues to
inquiries about the distribution of material resources, coercion and
freedom. They challenge the dominant focus on law’s determinacy and
essentialism, the emancipatory promise of ‘rights’, the role of courts, and
they interrogate the abstract understanding of the ‘liberal legal subject’.

Those approaches question a series of naturalised divisions and binaries
that are inherent to law such as public/private, law/politics, economy/politics,
family/market or formal/substantive inequality, and by doing so, surface law’s
deep contradictions and pathologies. They bring attention to the material con-
ditions of knowledge production and how power operates to marginalise
certain voices and make others dominant. Finally, they help scholars and prac-
titioners connect theoretical commitments and everyday practices through,
among other, engagements with legal pedagogy, and attentiveness to the pro-
duction of hierarchies within legal academia.* Through these processes of self-
critical feedback loop, critical legal approaches hold space for emancipatory
and transformative projects and practices that move beyond existing social
structures and push the boundaries of legal imagination.

Why are these methodological moves important for the EU
legal scholarship?

Although EU legal scholarship is experiencing many transformations, to a
large extent, it still tends to be quite doctrinal and detached from social con-
texts, it tends to eschew interdisciplinary methods and uphold many of the
abovementioned binaries. It is still quite ‘apologetic’ in its orientation, resist-
ing questioning EU’s commitments to democracy and social justice,” and the
deep normative contradictions that exist within EU law. Most of the time, it
avoids frontally addressing EU law’s responsabilitiy in the reproduction of
various intertwined power structures and asymetries.

The most interesting and promising line of inquiry to interrogate the
reproduction of hierarchies and structural injustices in EU law —one that
this special issue attempts to tackle directly—requires drawing knowledge
and perspectives precisely from those ‘marginal’ critical approaches.

4 This is sometimes described as the ‘external’ and ‘internal’ critique of law. For many reasons, | believe
that this distinction is hard to maintain, and can even legitimize deep inequalities within the law. This
issue is however beyond this short introduction.

® Christian Joerges and Christian Kreuder-Sonnen, ‘European Studies and the European Crisis: Legal and
Political Space Between Critique and Complacency’ (2017) 23 European Law Review 118-39
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Over the past years, EU scholars showed how the foundational treaty,
migration policies and labour arrangements were shaped by and reproduce
colonial logics.® Within this context, some argue that there is an urgency to
embed decoloniality in EU legal studies.” Scholars have also explored the struc-
tural nature of the ‘core-periphery’ divide® and the neoliberal policies’ effects
on law and markets in Central and Eastern Europe.” Many described and
interrogated how EU law keeps reproducing intersectional inequalities along
gender, race, class, sexuality."’ Drawing on feminist materialist insights that
markets cannot be separated from the family and gendered relations, critical
legal scholars showed how the imposition of austerity measures by the EU
has perpetuated gendered and core-periphery inequalities.'' In my own
research, I described how gender equality measures became central to EU
growth policies and EU’s neoliberal shift, while entrenching intersectional
forms of inequalities.'> There are still many issues that could and should be
explored in relation to gendered, racialised and other forms on inequalities
deeply embedded in EU economies and societies."”

The short essays in this special issue seek to contribute to the many exist-
ing efforts to centre critical legal approaches in EU legal field and offer reflec-
tions on what a thicker distributive analysis in the field may look like.
Authors engage with a variety of methodological approaches: law and politi-
cal economy, materialist feminism, a Marxist theory of law, and a socio-cul-
tural analysis of law. Essays span across different EU law fields: from EU
environmental law and policies, to competition, anti-discrimination, and
asylum law. Some essays adopt a comparative analysis at the intersection

6 See for instance, Signe Rehling Larsen, ‘European Public Law After Empire’ (2022) 1 European Law Open
6; Diamond Ashiagbor, ‘Race and Colonialism in the Construction of Labour Markets and Precarity’
(2021) 50 Industrial Law Journal 506; Janine Silga, ‘The Ambiguity of the Migration and Development
Nexus Policy Discourse: Perpetuating Colonial Legacy? 24(1) UCLA Journal of International Law and
Foreign Affairs 163; Daniela Caruso and Joanna Geneve, ‘Melki in Context: Algeria and European
Legal Integration’ in Fernanda G Nicola and Bill Davies (eds), EU Law Stories: Contextual and Critical His-
tories of European Jurisprudence (CUP, 2016) 506.

7 See lyiola Solanke, ‘Conclusion: Embedding Decoloniality in Empirical EU Studies’ in Madsen and others
(eds), Researching the European Court of Justice: Methodological Shifts and Law’s Embeddedness (Cam-
bridge UP, 2022) 343; Ashiagbor (n 1); Hanna Eklund, ‘Peoples Inhabitants and Workers: Colonialism in
the Treaty of Rome’ (2023) 34(3) European Journal of International Law 831.

8 Damjan Kukovec, ‘Law and Periphery’ (2015) 21(3) European Law Journal 406

9 Bojan Bugari¢, ‘Neoliberalism, Post-Communism and the Law’ (2016) 12 Annual Review of Law and
Social Sciences, 313.

°0n intersectionality in the European context, see for instance, lyola Solanke, ‘Putting Race and Gender
Together: A New Approach to Intersectionality,’ (2009) 72(5) Modern Law Review 723-49.

" Philomila Tsoukala, ‘Household Regulation and European Integration, The Family Portrait of a Crisis’
(2014) 63 American Journal of Comparative Law 747.

12 lvana lsailovi¢, ‘Gender Equality as Investment: EU Work-Life Balance Measures and the Neo-Liberal
Shift’ (2021) 46 Yale Journal of International Law 277.

'3 See for instance on the political economy of reproductive rights see Ivana Isailovi¢, ‘EU Abortion Law
After Dobbs: Markets, States, the Market and Stratified Reproductive Freedom,’ forthcoming Columbia
Journal of European Law. Ivana Isailovi¢, ‘The Political Economy of Abortion Law in the EU,” Law and
Political Economy Project Blog, July 3rd, 2024, https:/Ipeproject.org/blog/the-political-economy-of-
abortion-law-in-the-eu/.
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of a plurality of legal orders—EU, international, domestic and indigenous legal
and policy processes. Scholars come from many different backgrounds and
geographies, offering a plurality of critical sensibilities, vocabularies and
voices. Among other things, they have different visions about law’s role in sus-
taining many forms of injustices, and its ability to enable democratic social
transformations needed in a context of ecological breakdown and the persist-
ence of power asymmetries. Finally, all the authors teach EU law across
different legal contexts. Our hope is that these essays could provide inspiration
(and support) for EU law teachers who would like to explore and engage with
different perspectives in their classrooms.

Refining the distributive analysis

Fernanda G. Nicola shows the importance of the ‘distributive analysis’ of EU
law to shed light on the internal incoherence of a field as well as to assess the
broader socio-political dynamics that shape how law affects the bargaining
positions of different actors, how it distributes resources and power
among groups with conflicting interests, and ultimately empowers some
and disadvantages others. This type of ‘external critique’ of law has been
for long marginalised in EU legal scholarship."* However, this seems to be
changing as a new generation of legal scholars is deploying the notion of ‘dis-
tribution’. But, Nicola’s essay reads also as a cautionary tale: without a clear
normative theoretical commitment, distributive analysis risks falling short in
addressing the structural inequalities in the neoliberal age and may even
inadvertently reinforce the very neoliberal logic it seeks to critique.'”

In my essay, I explore what a gender in law and political economy approach
means for the study of EU law and law’s distributive function. Materialist fem-
inists have repeatedly questioned the boundaries of the ‘economy’ showing
that the gendered relations and the regulation of the family cannot be separate
from the market. This essay describes what materialist feminists” key insights
on global capitalism and its neoliberal transformations, may mean for EU law.
Turning to EU anti-discrimination law cases, it shows how this field underpins
and structures the market by legitimising its deregulation, by undermining
women economic independence and fuelling women’s poverty, and by
shaping the contours of racial capitalism.

Floris de Witte turns to the ‘spatial reading’ of EU law that cannot be sep-
arated from distributive and affective aspects that inform legal decisions and

' Daniela Caruso and Fernanda G Nicola, ‘Legal Scholarship and External Critique in EU Law’ in Tamara
Peris’in and Sinis“a Rodin (eds), Transformation or Reconstruction of Europe: The Critical Legal Studies
Perspective on the Role of Courts in the European Union (Hart Publishing, 2018) 221, 231.

' On the relation between Critical Legal Studies’ insights and the neoliberal rationality, see Corinne
Blalock, ‘Neoliberalism and the Crisis of Legal Theory’ (2014) 77(4) Law and Contemporary Problems
71-103.
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policy interventions. Focusing on the tensions between ‘the metropole” and
‘the rural areas’, he shows how the ECJ sidelines or erases concerns specific to
rural areas and seems to be more sensitive to the urban ‘way of life’. A spatial
reading of EU laws requires to be attentive to the various forms of spatio-
temporal normativities, material or non-human actors and the multiplicity
of interests, ways of living, as well as the variety of meanings law may
have for legal subjects.

Migrations

The next three essays focus on issues of migration regulation. Janine Silga
engages with the notions of ‘positionality’ and ‘self-reflexivity’. They both
refer to the idea that researchers’ positions—their identities and back-
grounds—shape their research. They imply that knowledge production is
both situated and partial. Drawing on her own professional and personal tra-
jectory, Silga reflects simultaneously on how the silence around issues of EU’s
inhumane treatment of migrants is enforced within legal scholarship—what
she called our ‘collective failure’ —and on the position of ‘migrant subjects’
in the EU legal academic spaces. Her reflections echo a specific genre of scho-
larly contributions: those where intimate narratives and law’s effects are inter-
twined.'® It is an invitation for EU legal scholars to self-reflect on their
research processes, and their distributive effects, and to ask themselves: what
kind of knowledges, experiences and voices, they may be, perhaps uninten-
tionally, suppressing or empowering and what may be lost within these
processes? Through these reflections, Silga invites the reader to confront the
everyday reproduction of power asymetries in legal academia.

Turning to insights from political economy literature, Annette Schrauwen
connects the study of EU’s differential treatment of migrant labour in EU
freedom of movement and EU immigration law, to broader neoliberal
rationalities and transformations. Locating her analysis in the Dutch
context, and the Dutch State treatment of ‘essential workers’ during the
Covid-19 pandemic, she draws on the notion of ‘neoliberal citizenship’ to
sketch a portrait of recent EU legal and policy evolutions. She shows how
EU’s legal interpretations and domestic policies end up structuring a
system of value distribution among different types of workers: they
become aligned with the neoliberal rationality which excludes and sacrifices
those with little or no value for the labour market, or those who are perceived
to be ‘fungible’. She shows the deep contradictions at play within EU law:
while migrant workers are necessary, legal and policy interventions turn
them into ‘disposable assets’.!”

16 patricia Williams, The Alchemy of Race and Rights (Harvard University Press, 1991).
17 See also, Vladimir Bogoeski and Francesco Costamagna, ‘Laws and the Production of Precarious Work:
An Introduction’ (2022) 1(3) European Law Open 660
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Addressing another issue that defines the political economy of migrations,
Iris Goldner Lang describes the increasing use of digital technologies in EU
migration, asylum and border control policies. Lang shows how security con-
cerns have become central and justify the use of these technologies in the EU,
turning third-country nationals into ‘security concerns’ to the detriment of
the respect of their fundamental human rights. In a context in which the
reliability of digital technologies in asylum procedure is questionable, Lang
urges the CJEU to upheld human rights, to remain ‘active in the process’
and critical towards technological assessments.

Climate emergency

The two following essays tackle the issues of EU’s responses to the climate
emergency. Sanja Bogojevi¢ argues that EU’s European Green Deal and
the Critical Raw Materials Act (CRMA) -a legal framework which aims to
secure a stable supply of critical raw materials necessary of the EU’s
‘green’ transition —are embedded within colonial legacies. Using the case
study of Sweden, and the experiences of the Sami peoples, she critically
assesses the CRMA arguing that EU’s ‘green’ transition legislations and
polices participate in complex ‘polycentric conflicts’ that threaten the very
existence of indigenous communities on which territories the mining is
done or is planned. The interests of indigenous communities, she argues,
are however neglected, both in EU law, and EU legal scholarship, which
has yet to fully reckon with EU’s and its Member States’ colonial legacies
and how they structure the present.'®

Andrew Woodhouse draws on the Marxist analysis of law and argues that
EU’s responses to the climate crisis tend to reinforce the structural features of
capitalism that have caused the ecological breakdown in the first place. After
outlining some of the key aspects of the Marxist theory of law and the ‘com-
modity-form’ theory, he argues that EU’s legislations aim primarily at ‘the
actions of private investors’ in the pursuit of decarbonisation
therefore reinforcing the market logic and excluding popular control. In
designing alternatives, he argues with others, one needs then to be ‘indiffer-
ent’ to the law, namely one needs to engage with law in strategic terms, and
to form alliances and networks that will provide social imaginaries beyond
the existing capitalist structures.

Teaching EU law

In the final contribution, Giacomo Tagiuri turns to teaching EU economic
law. Drawing on his experience, he unpacks how questions around the

'8 See also, on indigenous peoples and racialization processes in EU economic law, see Michael Fakhri,
‘Markets, Sovereignty and Racialization’ (2022) 25 Journal of International Economic Law 242
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distributive role of EU economic law can be mobilised and discussed in the
classroom. Drawing on law and political economy, economic sociology of
law, and the cultural analysis of economic law, he sees the emphasis on
‘everyday experiences’ and ‘economic identities’ as paving the way for con-
versations about EU economic law’s distributive role. Focusing on these
notions will, he argues bring teachers and students to discuss about the
kind of markets that EU law structures, the instability of the economic/
non-economic divide, the relationships between producers and consumers
across different historical contexts and geographies, and how different
groups, and their members experience EU law. By doing this, he argues, con-
versations will inevitably surface a plurality of experiences, tensions, contra-
dictions, deep conflicts and transformations across societies that shape and
are shaped by EU economic law. He goes on to explain what these methodo-
logical moves mean in practice. He explores two cases in EU competition and
internal market law, giving concrete examples from the classroom, and deli-
neating the possible limits of such an approach.

Critical directions

In the context of the accelerating ecological crisis, the rise of authoritarian
parties and ethnonationalism, and the persistence of well-known structural
inequalities across EU societies and economies, this special issue emphasises
the urgent need for open conversations and more scholarly contributions on
how EU law sustains and keep reproducing these overlapping crises and
injustices, how it can start to address them, and what this means for both
research and teaching in an increasingly neoliberal academia. By moving
beyond seemingly ‘technical’ doctrinal approaches, this issue aims to foster
a deeper understanding of EU law in its multiple dimensions and to contrib-
ute to building more sustainable and just futures in law and legal academia.

Ivana Isailovié
University of Amsterdam Faculty of Law, Amsterdam, Netherlands
® i.isailovic@uva.nl
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