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EU ABORTION LAW AFTER DOBBS: STATES, THE MARKET,
AND STRATIFIED REPRODUCTIVE FREEDOM

Ivana Isailovid*

Abstract

The US Supreme Court's decision in Dobbs alongside
transnational campaigns aimed at chipping away abortion access
across EU Member States has triggered concerns by EU
institutions and governments on access to abortion in the Union.
This paper maps out the ways in which the EU regulates abortion
through economic and human rights frameworks and evaluates
their effects on gender equality.

I argue that current EU legal frameworks contribute to producing
a system of stratified reproductive freedom which entrenches
intersectional gender-based inequalities. On the one hand, EU
economic law protects the reproductive freedom of women and
pregnant people who have the resources to travel within the EU to
procure an abortion abroad or abortion pills from abroad. On the
other hand, individuals who encounter obstacles to access abortions
within many Member States have no EU legal recourse, since the
Union's human rights framework protects Member States' laws on
abortion and shields them from any EU supervision. This stratified
system ofreproductive freedom accentuates intersectional forms of
inequalities, since those who are likely to face obstacles to
accessing abortion domestically are most likely to belong to
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categories already experiencing marginalization, such as women
from poor, racialized and immigrant backgrounds.

I critically analyze EU legal frameworks while also offering an
alternative pathway which is aligned with the EU's constitutional
framework and attempts to ensure a thicker understanding of
reproductive justice, based on principles of affordability,
accessibility and universality of abortion access in line with
international human rights standards.
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INTRODUCTION

The EU is beginning to realize it has an issue with abortion.

The U.S. Supreme Court Opinion in Dobbs v. Jackson Women's Health
Organization,' which found that the right to abortion was no longer constitutionally
protected at the federal level, has prompted intense conversations among EU
institutions, Member States, scholars and activists on the state of abortion access in
the European Union (EU or Union).

Like in the U.S., access to abortion in the EU is still very much under threat. To
end pregnancies, women and pregnant people often need to travel abroad to countries
with more liberal legal frameworks2 or try to get abortion pills shipped from abroad.3

Certain EU Member States still criminalize abortion, and some maintain restrictive
laws requiring long waiting periods which are medically unnecessary4 or biased

'See Dobbs v. Jackson Women's Health Org., 597 U.S. 215, 231(2022).
2 See Lula Mecinska, Carolyne James & Kate Mukungu, Criminalizing of Women Accessing Abortion

and Enforced Mobility with the European Union and the United Kingdom, 30 WOMEN & CRIM. J. 391, 391-
92 (2020); Assemble Nationale, Rapport d'Information No. 3343, Rapport d'information depose par la
delegation aux droits des femmes et a l'Pegalite des chances entre les hommes et les femmes sur l'acces a
/'interruption volontaire de grossesse, n° 

3343, depose le mercredi 16 septembre 2020 at 60-63 (Sept. 16,
2020), [hereinafter Rapport d'Information No. 3343] (describing, before the legal change that extended the
time frame to abortion to 14 weeks in France, that an important number of women were travelling to Spain
and the Netherlands where the framework is more liberal); David Braneck, On Abortion, Germany is Not
as Liberal as You May Think, EURONEWS (Nov. 5, 2021, 18:54 PM), https://www.euronews.com/my-
europe/2021/11/05/on-abortion-germany-is-not-as-liberal-as-you-may-think (showing that many pregnant
women based in Germany decide to go to the Netherlands where the framework is more liberal); Andreana
Dibben, Isabel Stabile, Rebecca Gomperts & James Kohout, Accessing Abortion in a Highly Restrictive
Regime: Characteristics of Women and Pregnant People in Malta Self-Managing their Abortion Through
Telemedicine, 49 BMJ SEX. REPROD. HEALTH. 176, 176-182 (2023) (noting that between 2011-2019 56
Maltese residents travelled to the England and Wales, and that the number of pregnant people seeking
abortion pills from abroad has increased steadily); The European Abortion Access Project,
https://europeabortionaccessproject.org/.

s See Mecinska et al., supra note 2, at 395 (listing cases in Northern Ireland where women faced
criminal proceedings for purchasing abortion pills for themselves or for others).

4 See infra Part I; World Health Organization, Abortion Care Guideline, WORLD HEALTH
ORGANIZATION, 41-42 (2022), https://iris.who.int/handle/10665/349316 (noting that these waiting periods
risk delaying care, augment costs of abortion especially for poor communities and can endanger access to
safe and legal abortion). See also Committee on the Elimination of Discriminations Against Women
[hereinafter CEDAW Committee], Concluding Observations on the Combined Seventh and Eighth Periodic
Reports of Germany, ¶¶ 37-38, U.N. DOc. CEDAW/C/DEU/CO/7-8 (Mar. 9, 2017) (recommending that
Germany "ensure access to safe abortion without subjecting women to mandatory counseling and a three-
day waiting period, which the World Health Organization has declared to be medically unnecessary[.]").

2024] 3



COLUMBIA JOURNAL OF EUROPEAN LAW

mandatory counseling.5 Even when a Member State adopts more liberal reforms, these
do not always significantly broaden reproductive freedom in practice.6 Moreover, the
practice of conscientious objection, according to which healthcare practitioners can
refuse to perform abortion or a medical act that is associated with it, has become a
serious obstacle to abortion access. As a result, in many states, abortion is carried out
by a small number of practitioners who are often underpaid? and discriminated
against.8 Finally, in some Member States, women need to bear the costs of terminating
their pregnancies," in a context of increasing privatization and budget cuts around
healthcare services across the EU - driven in part by EU regulatory interventions such
as the austerity measures implemented after 2010 following the financial and
sovereign debt crises.10 Like in the U.S., those who end up being most affected by

5 See infra Part I. World Health Organization, supra note 4, at 22.
6 This is the case in Ireland where, after decades of a near ban, the law decriminalizing abortion only

allowed abortion on request during a short period of time (12 weeks), and after a 3 -day waiting period. After
12 weeks, the law requires medical practitioners to establish whether conditions for proceeding with the
termination of pregnancy are established (a risk of serious harm to women's health; risk to her life; or a
fatal diagnosis for the fetus). See Health (Regulation of Termination of Pregnancy) Act 2018 (Act. No.
31/2018) (Ir.), https://www.irishstatutebook.ie/eli/2018/act/31/enacted/en/print.html. For some observers,
the new law did not end up meaningfully broadening reproductive autonomy for pregnant people. See also
Fiona de Londms, A Hope Raised and then Defeated? The Continuing Harm ofIrish Abortion Law, 124
FEMINIST REV. 33, 35 (2020) (arguing that the law still "exposes abortion-seeking women to humiliation,
harm, indignity and decisional insecurity"). In Spain, a recent Constitutional Court decision upheld the
constitutionality of the law which extended the time limit for terminating pregnancy on 'request' to 14
weeks. The pregnancy could be terminated in certain cases until 22 weeks, and after 22 weeks, in
exceptional cases, if the fetus presents 'abnormalities' and regulated the conscientious objection-among
others. Legal scholars, however, point to the limits of the reasoning in light of gender equality principles.
See Ruth Rubio Marin, Advancing Abortion Rights. On Spanish Constitutional Court 2023 Landmark
Abortion Case, VERFASSUNGSBLOG (Jul. 20, 2023), https://verfassungsblog.de/advancing-reproductive-
rights/ (arguing that, although the Court acknowledged and centered the experience of pregnant women and
women's reproductive autonomy in its reasoning, it also reaffirmed the right of the unborn that needs to be
protected). Malta has the most restrictive law in the EU. In 2023 the Parliament adopted an amendment to
the criminal code to include exceptions to the prohibition of abortion, in limited case of imminent risk for
pregnant women's life. See Malta's Abortion Law, DOCTORS FOR CHOICE MALTA,
https://www.doctorsforchoice.mt/abortion-law (according to commentators, the amendment is problematic,
and the law in Malta is "the most inhumane in the whole of the European Union" because it does not
decriminalize abortion and does not allow for an exception in the case of risk for the pregnant person's
health, fetal malformation, rape, or incest). Thank you to Jennifer Orlando -Selling for raising this point.

See Rapport d'information No. 3343, supra note 2, at 44-46 (explaining that doctors practicing
abortion in France are not well-remunerated and that the actual costs of practicing abortion are not covered).

See infra Part I, § C.
9 In France, the costs of abortion-including all the acts associated with the termination of

pregnancy-are covered by health insurance as of 2016. However, some of these procedures need to be first
paid for by the patient. Since 2013, termination of pregnancy is entirely covered by the health insurance
since. See Rapport d'information No. 3343, supra note 2, at 24-25. In Germany, abortion on request is not
reimbursed by health insurance, other than in exceptional cases for low-income people. See
Schwangerschaftskonfliktgesetz [SchKG] [Pregnancy Conflict Act], July 27, 1992, BGBL I at 1398, as last
amended by Gesetzes [G], July 11, 2022, BGBL I at 1082 (Ger.).

'0 See, e.g., Scott L. Greer, Holly Jarman & Rita Baertan, The New Political Economy ofHealthcare
in the European Union: The Impact ofFiscal Governance, 46(2) INT'L J. HEALTH SERV. 262, 275-278
(2016) (showing how the EU fiscal governance rules enforcing budgetary austerity in Member States have
impacted health care systems); Scott L. Greer, The Three Faces ofEuropean Health Policy: Policy, Markets
and Austerity, 33(1) POL'Y & SOC'Y 13, 21 (2014) (mapping out the different ways in which EU shapes
Member States' healthcare systems including through a rigorous oversight of Member States policies
through EU fiscal governance rules that illustrate "a narrow vision of health services"); Natasha Azzopardi-
Muscat, Timo Clemens, Deborah Stoner & Helmut Brand, EU Country Specific Recommendations: Trends,
Discourse and Predictors, 119(3) HEALTH POLICY 375, 381 (2015) (examining health system country
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these obstacles and restrictions to abortion access are racialized, migrant and
economically vulnerable people."

Observing that the Dobbs decision would "embolden the anti-abortion movement
in the European Union"1 2 the European Parliament proposed to include a right to
abortion within the EU Charter of Fundamental Rights ('the Charter'),13 which has the
same legal weight as EU Treaties and constrains both EU institutions' actions as well
as EU Member States' legislative activity when they implement EU law." This
proposal, however, seems politically unfeasible today, as this amendment would
require the ratification of all Member States-where widely different views on
abortion exist.

The push for EU engagement on the abortion access issue has prompted the EU
Commission-the executive power in the EU-to take a position. Replying to an
Opinion from the French National Assembly on the inclusion of the right to abortion
in the Charter, the Commission explicitly recognized that "the access to safe and legal
abortion is increasingly challenged, including within the Union."15 It then laid out the
contours of EU legal interventions: neither the human rights framework nor the EU's
competence on health issue grant the EU a general competence to define access to
abortion in Member States. Access to abortion is protected by the Charter which
guarantees the right to health6 and the meaning and scope of this article are similar to
those guaranteed by the European Convention on Human Rights (ECHR)17 which
grants Member States a wide margin of appreciation.18 The Charter moreover only
applies when EU law is implemented19 and cannot change the division of competences
between the EU and Member States. Second, and related to this point, Member States
have exclusive competence when it comes to health, and the EU's role is confined to
encouraging cooperation between Member States.20

The Commission's response to France was, however, an incomplete description
of how EU law regulates access to abortion. Starting in the 1990s, after a decision of
the Court of Justice of the European Union (CJEU),21 the EU also protects access to

specific recommendations and showing that they are subordinate to the objective of fiscal sustainability and
not to goals of combatting poverty and fostering social inclusion).

" See infra Part I, § D.
12 See European Parliament Resolution of7 July of 2022 on the US Supreme Court decision to overturn

abortion rights in the United States and the need to safeguard abortion rights and women's health in the EU
(2022/2742 (RSP)) 2023 O.J. (C 47) 268, ¶ G.

" See id. ¶ 2; European Parliament Resolution of 9 June 2022 on global threats to abortion rights: the
possible overturning of abortion rights in the U.S. by the Supreme Court (2022/2665 (RSP)) 2022 O.J. (C
593) 120, ¶ 24.

" See Charter of Fundamental Rights of the European Union, Dec. 14, 2007, 2007 O.J. (C 303) 1, art.
51 [hereinafter Charter].

15 European Commission, Reply from the Commission, C (2023) 3952 (June 12, 2023).
1 See Charter, art. 35.
17 See Charter, art. 52, § 2.
18 See infra Part III.
19 See Charter, art. 52, § 3.
20 See Treaty on the Functioning of the European Union, art. 168, Oct. 26, 2012, 2012 O.J. (C 326) 1

[hereinafter TFEU].
21 See Society of Protection of Unborn Children Ireland Ltd (SPUC) v. Stephan Grogan, Case C-

159/90, EU:C:1991:378, ¶ 21 (hereinafter the Grogan case) (finding that "medical termination of

2024]



COLUMBIA JOURNAL OF EUROPEAN LAW

abortion through its economic law and frameworks designed to foster the integration
of the EU internal market and enable the free flow of factors of production, notably
including services, across the Union.2 2 Abortion is an economic service falling within
the right to free movement, which is a fundamental right guaranteed by the EU Treaty.
Women and pregnant people seeking abortion are legally protected as transnational
economic actors receiving services when crossing borders between Member States, or
as recipients of services in the case of abortion pills being sent by a provider
established in another Member State. The provision also protects physicians providing
pills or information on abortion across borders.

EU economic law significantly constrains Member States' actions when
regulating economic services: restrictions on services that cannot be provided across
borders need to be adopted on a small number of defined grounds, such as, for
instance, public policy,23 and must satisfy a proportionality test.2 4 The CJEU tends to
interpret narrowly these exceptions.25 Moreover, national rules can be challenged in
various forums: either at the domestic level, or at the level of the CJEU through the
preliminary reference procedure,2 6 which further constrains Member States' actions.

Some scholars have described the regulation of abortion access through market
rules as a positive step forward that fosters feminist goals, and as an issue that needs
to be further explored by scholars and reproductive rights activists to challenge
harmful domestic laws.27 , 2 8 These interventions, while highlighting an important and
under-explored research direction in EU law, are incomplete in their underestimation
of market rules that run against gender justice goals, and thus undermine gender
equality-a concern that other feminist scholars have raised repeatedly.

pregnancy, performed in accordance with the law of the State in which it is carried out, constitutes a service
within the meaning of Article 60 of... the Treaty.").

22 See TFEU, art. 56.
23 See TFEU, art. 52 (mentioning public policy, public security and public health); Parliament and

Council Directive 2000/31/EC, On Certain Legal Aspects of Information Society Services, in particular
Electronic Commerce in the Internal Market ("Directive on electronic commerce"), art. 3, ¶ 4, 2000 O.J. (L
178) 1.

24 See Attanasio Group Srl v. Comune di Carbognano, Case C-384/08, EU:C:2010:133, E.C.R. 2010
I-02055, ¶ 51 (deciding that restrictive measures canbe justified only if "the relevant measure is appropriate
to ensuring the attainment of the objective in question and does not go beyond what is necessary to attain
that objective").

25 See, e.g., Relu Adrian Coman v. Inspectoratul General Pentru Imigrari and Ministerul Afacerilor
Interne, Case C-673/16, EU:C:2018:385, ¶ 44 (finding that "the concept of public policy as a justification
for a derogation from a fundamental freedom must be interpreted strictly").

26 See TFEU, art. 267.
27 Lucia Berm Pizzarossa, Tamara Hervey & Anniek de Ruijter, Abortion Law in Europe: The Promise

and Pitfalls ofHuman Rights and Transnational Trade Law in the Face ofCriminalization with Exceptions,
in RESEARCH HANDBOOK ON INTERNATIONAL ABORTION LAW 374, 376-88 (Mary Ziegler et
al. eds., 2023) (identifying EU economic law as "a possible site for legal contestation through strategic
litigation" that mobilizing EU economic rules is an example of "feminist activists pushing legal boundaries"
and that it is "revealing [law's] hidden potentialities").

28 Stephanie Hennette Vauchez, The Society for the Protection of Unborn Children v. Grogan:
Rereading the Case and Retelling the Story of Reproductive Rights in Europe: Rereading the Case and
Retelling the Story ofReproductive Rights in Europe, in EU LAW STORIES: CONTEXTUAL AND CRITICAL
HISTORIES OF EUROPEAN JURISPRUDENCE 393, 399 (Femanda Nicola & Bill Davies eds., 2017) (arguing
that "advocates of the reproductive rights at the European level should pay more attention to market's
potential").
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In this context, this paper is the first both to map out the different ways in which
the EU regulates abortion access through human rights and economic law frameworks
as well as to assess their effects on gender equality. I argue that the EU regulatory
framework contributes to produce a system of stratified reproductive freedom which
entrenches gender-based inequalities. For most women and pregnant people, access to
abortion is dictated by their Member State's laws and practices in relation to abortion
access - laws and practices which to a large extent are shielded by EU law. But others
- namely people who have the financial and other resources to cross borders to get an
abortion in other Member States, or to purchase or obtain abortion pills from abroad
- are an exception. Thus, the EU legal framework contributes to creating a situation
of stratified access to abortion in which some individuals have options, while others
are either coerced to continue a pregnancy or incentivized to carry out a clandestine
abortion.

But even for women who have the financial and other resources to travel abroad,
this limited reproductive autonomy comes at a cost: this situation can heavily impact
their physical and psychological integrity while they are already in a vulnerable
position. Traveling for an abortion can be a distressing experience, placing women
outside their familiar environment, and depriving them of material and emotional
support. The situation often leaves them without access to the healthcare and material
benefits they need.29

Overall, the EU legal framework is nowhere near ensuring a capacious
understanding of reproductive justice, which is a building block of gender equality. A
brief definition of reproductive justice is needed here. The term was coined in the
1990s by activists, mostly women of color. It centers on power relations and the
experiences of marginalized communities in relation to the multifaceted regulation of
reproductive autonomy, including through law and policy.30 It explicitly links
intersectional theory and practice, and it connects reproductive rights and health to
other social justice issues such as poverty, welfare reforms or environmental
degradation. At the minimum, reproductive justice would entail that everyone has
access to universal, non-discriminatory, affordable, available, quality abortion
services and care domestically.3 1

Some of these principles are at the heart of the materialist approach to human
rights, as adopted by U.N. international human rights bodies that monitor the

29 See European Court of Human Rights [hereinafter ECtHR], A, B and C. v. Ireland, app. no.
255079/05, CE:ECHR:2010:1216JUD002557905, ¶¶ 126-128 (the Court examining the psychological,
physical and financial burdens of travelling abroad for an abortion finding); UN Human Rights Committee
[hereinafter UNHRC], Mellet v. Ireland, Communication No. 2324/2013, ¶ 7.4, U.N. Doc.
CCPR/C/116/D/2324/2013 (2016); UNHRC, Whelan v. Ireland, Communication No. 2425/2014, ¶ 7.5,
U.N. Doc. CCPR/C/119/D/2425/2014 (2017).

" See Loretta J. Ross, Reproductive Justice as Intersectional Feminist Activism, 19(3) SOULS 286,
287 (2017) (describing the origins of the notion centering on the links between theory and praxis); Zakya
Luna & Kristin Luker, Reproductive Justice, 9 ANN. REV. L. SOC. SCI. 327, 329 (2013) (tracing the
intellectual history of the notion reproductive justice and the connections between the underpinning ideas
and human rights practice); Kimala Price, What is Reproductive Justice? How Women of Color Activists
Are Redefining the Pro-Choice Program, 10(2) MERIDIANS 42, 43 (2010) (describing through narrative
analysis how reproductive justice framework emerged and how it is situated within the broader political and
economic context).

31
See infra Part IV, § A.
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application of treaties to which all EU Member States are party. An alternative
pathway for the EU to ensure a thicker version of reproductive justice, all the while
remaining within the bounds of its constitutional framework, would be to define the
scope of its policies and existing and future legislation in their connection to these
existing international human rights instruments and the principles of universality,
affordability, availability and quality they reaffirm.

Assessing EU law's regulation of abortion, its limits and its possible
transformations is crucial for understanding what kind of gender justice is possible
under this framework. Access to abortion is a gender equality issue. For several
decades now, feminist scholars have argued32 that the freedom one has to decide to
terminate one's pregnancy or to pursue it, to become a parent or not, relates to an
individual's ability to make autonomous decisions over their body and their life. 33 In
line with these insights, international human rights bodies found that restrictions to
legal and safe abortions deprive women and pregnant people of their autonomous
decision-making, threaten their health and well-being, and reinforce gendered roles by
ensuring that women's primary role is that of a mother.3 4 In addition, how the law
regulates who can bear children, under which conditions, and who actually has the
freedom to choose cannot be isolated from racialized and classist dimensions.35 State
policies continue to control, surveil, constrain and demean racialized, immigrant,

32 See DOROTHY ROBERTS, KILLING THE BLACK BODY: RACE, REPRODUCTION AND THE MEANING

OF LIBERTY 38-40 (1997) (documenting the assault on Black women's reproductive freedom in the US);
DRUCILLA CORNELL, THE IMAGINARY DOMAIN, ABORTION, PORNOGRAPHY & SEXUAL HARASSMENT 33

(1995) (arguing that the right to abortion is at the core of women's individuation, and meaningful gender
equality, it is a right to bodily integrity, which demands the establishment of conditions in which safe
abortions are available for women regardless of class, gender and nationality); SIMONE DE BEAUVOIR, THE
SECOND SEX (1949) (arguing that the lack of contraception and abortion enforces women's domination);
Reva Siegel, Reasoning From the Body: A Historical Perspective on Abortion Regulation and Questions of
Equal Protection, 44 STAN L. REV. 261, 265 (1992) (arguing that abortion-restriction regulations should be
seen in the relation to gender bias, and assumptions about women's roles, and that as such violate
antidiscrimination and antisubordination principles underpinning the equal protection legal framework).

" I do not assume here that any individual ever makes decisions to become a parent entirely free from
any legal or other constraints. This choice is always affected and constrained by legal, cultural and economic
factors, and how law, economic structures and the broader culture regulate 'motherhood' and 'parenthood.'

34 See UNHRC, Mellet v. Ireland, supra note 29, at ¶ 7.11 ("Ireland's criminalization of abortion
subjected [the plaintiff] to a gender-based stereotype of the reproductive role of women primarily [as]
mothers and that stereotyping her as a reproductive instrument subjected her to discrimination."); CEDAW
Committee, L. C. v. Peru, Communication No. 22/2009, ¶¶ 7.13-7.14, U.N. Doc. CEDAW C/50 /D/22/ 2009
(2011) (noting that "the views and the wishes of the woman regarding the continuation of the pregnancy
are fundamental." The Committee found that the State illegally and arbitrarily interfered with the plaintiff's
decision which constituted a violation of her right to "decide freely and responsibly the number of children
she wished to have.").

* See MICHELE GOODWIN, POLICING THE WOMB, INVISIBLE WOMEN AND THE CRIMINALIZATION OF

MOTHERHOOD 45 (2020) (describing how in the U.S. state lawmaking has moved to increase surveillance
and criminalization of pregnancies, targeting especially vulnerable subgroups); FRANCOISE VERGES, THE
WOMBS OF WOMEN (Nancy Rose Hunt & Achille Mbembe eds., 2020) (describing French State forced
sterilization of racialized women in French overseas territories until the 1970s, reconfiguring postcolonial
politics and French racial capitalism.); LISA SUN-HEE PARK, ENTITLED TO NOTHING: THE STRUGGLE FOR
IMMIGRANT HEALTHCARE IN THE AGE OF WELFARE REFORM (2011); ROBERTS, supra note 32, at 13

(describing the assault on Black women's reproductive rights in the U.S. including through forced
sterilization and abortion); Mary Ziegler, Roe's Race: The Supreme Court, Population Control and
Reproductive Justice, 25 YALE J. OF L. & FEMINISM 1 (2013) (examining the links and tensions between
abortion rights movements, racially charged policies, family planning and population control in the US
context).
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disabled and low income women's choice, depriving them of their reproductive
freedom.36 In turn, the ways in which reproductive freedom is regulated by EU law
speaks to the kind of gendered order that is created and regulated through EU law.

The article is organized as follows: Part I adopts a comparative approach to
describe the regulatory landscape across Member States. Using examples from
Poland, Germany and Italy it shows how domestic laws and practices pose serious
obstacles to abortion access: from defacto ban to biased mandatory counseling to the
practice of conscientious objection, and how these harm women and pregnant people,
especially from racialized, immigrant and poor communities, in breach of states'
human rights obligations. To further contextualize this, Part I also describes domestic
evolutions in relation to United Nations human rights bodies and human rights courts
findings. 37

Part II turns to the political economy framework and EU's market regulation of
abortion. It shows how market rules enforce a stratified reproductive freedom that
reflects a very limited understanding of gender equality. Coding abortion as a
transnational economic service may indeed limit restrictive domestic laws and
practices, and thus could be emancipatory for some women. But this framing also
enforces a transnational form of self-government, leading to a consumerist
understanding of health services that ultimately only protects those who have the
means to exit Member States-all within a context of largely privatized healthcare
services and a degradation of public healthcare systems, in part due to austerity
measures imposed by the EU.

Part III examines the current EU human rights framework and argues that it leaves
Member States' legal choices and practices in relation to abortion access
unchallenged. This mirrors the overall evolution of human rights protection at the EU
level. As human rights scholars argued, from its inception, the EU has been quite
ambivalent about the scope of human rights protection and has largely insulated
Member States' policies. This ambivalence is reflected in the EU constitutional
structure, and especially in the limits placed on the application of EU human rights to
domestic contexts. In addition, I argue, the reliance on the European Court of Human
Rights (ECtHR) case law regarding abortion access when interpreting the EU Charter

36 See infra Part I, § C.
3 Part I primarily discusses recommendations, concluding observations and communications by the

U.N. Human Rights Committee, overseeing the implementation of the International Covenant on Civil and
Political Rights, see International Covenant on Civil and Political Rights [ICCPR], openedfor signature
Dec. 16. 1966, 999 U.N.T.S. 171 (entered into force Mar. 23, 1976); by the CEDAW Committee, monitoring
the implementation of the Convention on the Elimination of All Forms of Discrimination against Women,
see Convention on the Elimination of All Forms of Discrimination against Women, openedfor signature
Mar. 1, 1980, 1249 U.N.T.S. 1 (entered into force Sept. 3, 1981) [hereinafter CEDAW]; by the UN
Committee on Economic and Social Rights, overseeing the implementation of the International Covenant
on Economic, Social and Cultural Rights, see International Covenant on Economic, Social and Cultural
Rights [ICESCR], openedfor signature Dec. 19. 1966, 993 U.N.T.S. 3 (entered into force Jan. 3, 1976);
and the cases of the European Court of Human Rights [ECtHR], adjudicating violations of the European
Convention on Human Rights, see European Convention for the Protection of Human Rights and
Fundamental Freedoms [hereinafter ECHR], opened for signature Nov. 4, 1950, C.E.T.S. No. 5, 213
U.N.T.S. 222 (entered into force Sept. 3, 1953), and of the European Committee of Social Rights,
monitoring the compliance with the European Social Charter, see European Social Charter, openedfor
signature Oct. 18, 1961, C.E.T.S. No. 35, 529 U.N.T.S. 89 (entered into force Feb. 26, 1965).
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is inadequate for truly challenging Member States' domestic laws. In part, this is
because the ECtHR leaves out a wide margin of appreciation for states to decide how
to regulate abortion and on which grounds to allow it.38 This constitutional framework
again entrenches a stratified system of reproductive freedom, incentivizing and
protecting those women who have the financial means to travel abroad to terminate
their pregnancy.

Part IV concludes by envisioning an alternative pathway which moves towards a
legal and policy framework that upholds a capacious understanding of reproductive
justice. This part first describes the consensus that emerged regarding the
interpretation of international human rights instruments, namely a materialist
approach that insists that access to abortion needs to be legal, affordable, available and
non-discriminatory. State structures therefore need to be designed to truly allow for
access to abortion, including when it comes to the availability of health professionals
and of the service. Second, it argues that international human rights instruments could
inform the application of existing EU rules in a host of situations: when assessing
Member States' restrictions in the provision of services, when interpreting and
applying new or existing legislation or when allocating EU funds. Finally, it discusses
some of the limits of the human rights framework that need to be considered when
interpreting EU laws and policies, or when designing new legislation regarding
abortion access.

I. COMPARATIVE LAW VIGNETTES: THE (RE)PRODUCTION OF
INTERSECTIONAL INEQUALITIES

This part describes the legal landscape in the EU, showing how restrictive laws
and practices persist in spite of repeated criticism by UN human rights bodies and the
ECtHR. The first section (A) describes how domestic law imposes a de facto ban on
abortion, using the example of Poland. The second (B) uses the example of Germany
to show how the legal framework poses serious obstacles to access to abortion by
requiring biased counseling and a mandatory waiting period, while solidifying harmful
gender representations. The third section (C) addresses the harmful effects of the
practice of conscientious objection, using the example of Italy. The final section (D)
looks at how barriers to abortion access reproduce intersectional forms of inequalities.
This part uses examples across post-socialist and Western EU Member States. This
part offers comparative law vignettes, sketching out how different legal abortion
regimes came to be, and all the dynamics that shape them and how they reproduce
gender-based inequalities. It is not, however, intended to be an in-depth, exhaustive
comparative law analysis of domestic legal complexities.

A. De Facto Abortion Ban: The Case of Poland

Since 2020, abortion has been de facto banned in Poland as a result of a Polish
Constitutional Tribunal's decision, which found that abortion in the event of fetal
abnormalities was unconstitutional. Poland has one of the most restrictive abortion
laws in the EU. On paper, the abortion is legal in cases where pregnancy threatens a
woman's health and life, or if there are strong grounds to believe that the pregnancy

8 See infra Part III.
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is a result of a criminal act.39 In all other cases, abortion is a criminal act under the
Polish Criminal Code. But on the ground, as documented by human rights bodies for
years, access to abortion has been drastically restricted, leading the law to be applied
as a defacto ban. This part sketches briefly the evolutions of Polish law in relation to
access to abortion, and how the defacto ban came to be.

1. Liberal Abortion Law Under Communism 1956-1993

Over the past few decades, legal evolutions in Poland have oscillated between
liberalization and restrictive policies.40 While access to abortion was gradually
liberalized under communist rule, as was the case in many communist and socialist
countries, after the 1990s, the democratic transition was forged in parallel with a
restrictive approach to abortion.41 Over decades, various Polish feminist organizations
have deployed myriad legal and political arguments, narratives and actions around the
liberalization, de- medicalization and stigmatization of abortion, shaped by the
specific historic contexts in which the movements were operating.42

After the Second World War, abortion was regulated in the Criminal Code and
allowed in case of rape or incest or on medical grounds, which made the law liberal
for its time.4 3 In 1956, abortion was allowed in cases of "difficult living conditions,"
namely for reasons related to social conditions, following a doctor's authorization. In
1959, a regulation changed the interpretation of the law, introducing defacto "abortion
on request" in the 1960s and 1970s. The primary reason driving this change was high
maternal mortality rates due to illegal abortions. In reaction to these legal changes,
Catholic anti-abortion movements mobilized around the moral issues and concerns
over Polish national identity that, according to them, abortion threatened.44

2. Democratic Transition and Restrictions to Abortion

Challenges to this somewhat liberal framework intensified after the fall of
communism. Immediately after the first democratic elections, restrictive legal
proposals seeking to outlaw or drastically limit abortion were introduced, and many
anti-communist political actors became involved in anti-abortion movements,
supported by the Vatican.45 In 1993, a restrictive law on the Protection of the Human

9 Ustawa z dnia 7 stycznia 1993 r. o planowaniu rodziny, ochronie plodu ludzkiego i warunkach
dopuszczalnosci przerywania ciazy [The Law of 7 January 1993 on Family Planning, Human Embryo
Protection and Conditions of Permissibility of Abortion], Jan. 7, 1993, DZIENNIK USTAW [Dz. U.] 1993
No. 17, item 78 (Pol.), held unconstitutional by Trybunal Konstytucyjny [TK] on October 22, 2020.

4° Onthe history of legal and political evolutions in relation to abortion regulation see, Marta Bucholc,
Abortion Law and Human Rights: The Closing of the Jurisprudence Horizon, 14 HAGUE J. RULE LAW 73,
80-84 (2022); Wanda Nowicka, Poland, The Struggle for Abortion Rights in Poland, in SEXPOLITICS.
REPORTS FROM THE FRONTLINES 167 (Richard Parker et al. eds., 2004) (describing in depth the social and
political context that explains legal evolutions in Poland, and the gendered representations prevailing within
Polish society); Andrzej Kulczycki, Abortion Policy in Postcommunist Europe: The Conflict in Poland,
21(3) POPUL. DEV. REV. 471, 471-72 (1995).

41 See Nowicka, supra note 40, at 170.
42 See, e.g., Agata Chelstowska & Agata Ignaciuk, Criminalization, Medicalization, and

Stigmatization: Genealogies ofAbortion Activism in Poland, 48(2) SIGNS 423, 424 (2023).
4s See Bucholc, supra note 40, at 80.
44 See id. at 81.
45 See Nowicka, supra note 40, at 170.
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Fetus and Conditions Permitting Pregnancy Termination was adopted, framing access
to abortion in relation to the protection of unborn life. Abortion was no longer
permitted on social grounds, but only if the pregnancy resulted from rape, showed the
risk of fetal malformation, or risked the pregnant woman's health. This is often
depicted as the 'abortion compromise,' although, as many scholars point out, political
forces did not agree. Progressives saw the law as a victory for religious ideas, and
conservative forces saw it as failing to fully embrace religious views.46 In 1997, the
law was amended to add material hardship as another permissible grounds, but that
amendment was declared unconstitutional in 1998 by the Constitutional Court.

Subsequently, there have been several legal initiatives to further restrict abortion
access. In 2015, an organized anti-abortion campaign emerged, advocating for a total
ban, driven by the alliance of anti-gender activists and right-wing populists of the
freshly elected Law and Justice ruling party, a vocal proponent of traditional gender
roles defined in relation to the preservation of the Polish cultural identity closely
linked to Catholic religion.4 7 Graff and Korolszuk show that populist parties used the
term 'gender' to fuel polarization, discredit liberal opponents and civil society actors,
and characterize them as part of the 'corrupt' elite. Gender ideology was portrayed as
the new 'leftist' ideology tied to Marxism-an argument that resonates particularly in
Eastern and Central Europe. It was also depicted as a 'neocolonial' ideological project
seeking to impose 'Western' ideas on the rest of the world.48 In 2016, a 'stop abortion'
bill was introduced in parliament, triggering massive protests.4 9 The bill would have
allowed abortion only in the case where the mother's life was threatened. The bill was
not adopted.

Under the restrictive law of 1993, and until 2020, a pregnancy could be terminated
under the aforementioned three conditions. On the ground, however, human rights
bodies and courts repeatedly found that access to abortion was virtually absent. This
was due, inter alia, in part to the practice of conscientious objection, the lack of clear
standards for establishing when a legal condition for terminating a pregnancy was met,
and the absence of procedural mechanisms for resolving conflicts between patients
and doctors. UN human rights bodies, the ECtHR and the Council of Europe
Commissioner for Human Rights all flagged the many legal obstacles-both
procedural and substantive-that, on the ground, make accessing abortion very
difficult 50 and infringe upon women's human rights.

According to the UN Human Rights Committee, the state needs to ensure that the
legal framework does not lead women to resort to clandestine abortion, by, for

4 See, e.g., Bucholc, supra note 40, at 82; Karolina Kocemba, Right-Wing Legal Mobilization Against
Abortion: The Case ofPoland, in CADMUS EUI, 4 (2023), https://cadmus.eui.eu/handle/1814/76124.

47 See AGNIESZKA GRAFF & ELZBIETA KOROLCZUK, ANTI-GENDER POLITICS IN THE POPULIST

MOMENT 78 (2022); Anna Gwiazda, Right-wing populism and feminist politics: The Case of Law and
Justice in Poland, 42 INT'L POL. SC. REV. 580, 585 (2020).

48 See ROMAN KUHAR & DAVID PATERNOTTE, ANTI-GENDER CAMPAIGNS IN EUROPE. MOBILIZING

AGAINST EQUALITY 8 (Roman Kuhar & David Patemotte eds., 2017).
4 See Hillary Margolis, Polish Women Rally to Protect Rights and Lives. Draft Law Would Push

Abortions into Back Alleys, HUMAN RIGHTS WATCH (Oct. 1, 2016),
https://www.hrw.org/news/2016/10/01/polish-women-mlly-protect-rights-and-lives.

5 See UNHRC, Concluding observations on the seventh periodic report ofPoland, § C, ¶ 23, U.N.
Doc. CCPR/C/POL/CO/7 (Nov. 26, 2016) (noting its "concern about the high number of clandestine
abortions" as well as the "significant procedural and practical obstacles in accessing safe legal abortion").
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instance, establishing nationwide standardized guidelines regarding access to
abortion, enhancing the effectiveness of the referral procedure in cases of
conscientious objection, facilitating access to genetic testing and making sure that a
timely appeal of decisions denying abortion is put in place,51 while refraining from
adopting law leading to "retrogression of already restrictive legislation" concerning
the termination of pregnancy.2 In 2014, the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) Committee urged Poland to
amend the 1993 Act to "make the conditions for abortion less restrictive"5 3 and draw
attention to the "extensive use of conscientious objection."" It also recommended
establishing "clear standards for a uniform and non-restrictive interpretation of the
conditions for legal abortion" and "effective remedies for contesting refusals of
abortion.""

In a series of cases, the ECtHR found that Poland had violated its human rights
obligations, and had failed to ensure a predictable procedural framework for enabling
access to abortion and addressing conflicts about whether legal conditions for a lawful
abortion had been met; nor had Poland ensured that the procedural requirements
governing the conscientious objection (namely, the obligation to express the refusal in
writing and refer the patient to a non-objecting doctor) by healthcare professionals
were applied.56 In 2016, the UN Committee for Economic, Social and Cultural Rights
drew attention to similar issues, and urged Poland to reconsider its 'stop abortion' bill
due to its incompatibility with human rights-especially a woman's right to her health,
life, and dignity.57 More recently, in 2019, the Council of Europe Commissioner for
Human Rights listed in her report on Poland the many obstacles to access to abortion,
noting that, in some areas, abortion is either completely unavailable or seriously
limited due to the practice of conscientious objection.58 While abortion was de facto
banned on the ground and criminalized in public hospitals, it was commodified, in the
informal structures, as doctors continued to perform illegal but generally safe abortion
for a fee.59

3. The 2020 Constitutional Tribunal Decision: Protecting the Right to Life of the
Fetus

In October 2020, following the initiative of right-wing members of parliament
challenging the constitutionality of the 1993 Law, the Polish Constitutional Tribunal

" UNHRC, Concluding observations on the seventh periodic report of Poland, § C, ¶ 24(a), U.N.
Doc. CCPR/C/POL/CO/7 (Nov. 26, 2016).

52 Id. ¶ 24(b).
5 CEDAW Committee, Concluding observations on the combined seventh and eight periodic reports

ofPoland, ¶ 37(a), U.N. Doc. CEDAW/C/POL/7-8 (Nov. 14, 2014).
4 Id. ¶¶ 36-37(b) (the CEDAW Committee noted the restrictive application of Polish law, and "the

extensive use, or abuse, by medical personnel of the conscientious objection clause").
* Id. ¶ 37(b).
56 See P. and S. v. Poland, app. no. 57375/08, CE:ECHR:2012:1030JUD005737508, at 41-42; R.R. v.

Poland, app. no. 27617/04, CE:ECHR:2011:0526JUD002761704, at 54-55; Tysiac v. Poland, app. no.
5410/03, CE:ECHR:2007:0320JUD000541003, at 35-36.

57 See UN Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations
on the sixth periodic report ofPoland, ¶ 47(c), U.N. Doc. E/C.12/POL/CO 16 (Oct. 26, 2016).

58 See Commissioner for Human Rights of the Council of Europe Dunja M ijatovid, Report Following
Her Visit to Poland from 11 to 15 March 2019, § 2.1.3, ¶ 84, CommDH (2019) 17.

59 See Chelstowska & Ignaciuk, supra note 42, at 426.
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further restricted abortion access. In its ruling, the majority found that the 1993 law
regarding the possibility of terminating pregnancy due to fetal abnormalities was
unconstitutional. The Tribunal found the law contrary to provisions protecting the
right to life, and in particular the right of the fetus, which is contrary to Poland's human
rights obligations60 read in conjunction with the protection of human dignity. 1 In
defining the scope of the constitutional protection, some observed, the Tribunal
engaged very little with women's rights, and did not put into balance the conflicts
between her right and the right to life of the fetus.62 It focused on the constitutional
protection of mothers, only to affirm that this justifies the protection of the right of the
fetus.63 Dissenting opinions opposing the decision pointed out that the Tribunal
adopted the role of the legislature,64 and that the decision failed to consider the
perspective of the pregnant woman whose dignity, life, and health are valued under
the Constitution.65

Given the serious obstacles to access to abortion that predate this decision, the
decision meant that abortion became de facto banned in Poland. The first Polish
Ombudsman has called the 2020 decision on abortion a "tragic" judgment,66 while
others have argued that given the influence of the Catholic Church, this and other
decisions constitute an example of "right-wing constitutionalism" driven by decisions
of judges related to the majoritarian right-wing party, and as part of a large-scale legal
mobilization of conservative groups.67 Others have argued that the ruling transposed
the concepts from the political system to constitutional practice.68

This decision has been handed down in a specific context of serious concerns over
the independence and impartiality of Polish courts, illustrating in real time the
connection between the simultaneous severe deterioration of reproductive freedom

" See Human Rights Council, Report of the Working Group on the Issue ofDiscrimination Against
Women in Law and Practice, § B.2, ¶ 36, U.N. Doc. A/HRC/38/46 (May 14, 2018).

" Trybunalu Konstytucyjnego [Constitutional Tribunal] Oct. 22, 2020, K 1/20, Dz.U.2021.175 (Pol.).
For a detailed analysis of the reasoning, see Bucholc, supra note 40, at 90-93; Magdalena Furgalska &
Fiona de Londras, Rights, Lawfare and Reproduction: Reflections on the Polish Constitutional Tribunal's
Abortion Decision, 55 ISR. L. REV. 285, 297-298 (2022); Ewa Letowska, A Tragic Constitutional Court
Judgment on Abortion, VERFASSUNGSBLOG (Nov. 12, 2020), https://verfassungsblog.de/a-tragic-
constitutional-court-judgment-on-abortion; Atina Krajewska, The Judgment of the Polish Constitutional
Tribunal on Abortion: A Dark Day for Poland, Europe and Democracy, UK CONSTITUTIONAL LAW
ASSOCIATION (Nov. 12, 2020), https://ukconstitutionallaw.org/2020/11/12/atina-krajewska-the-judgment-
of-the-polish-constitutional-tribunal-on-abortion-a-dark-day-for-poland-for-europe-and-for-democracy/.

6 See RUTH RUBIO MARIN, GLOBAL GENDER CONSTITUTIONALISM AND WOMEN'S CITIZENSHIP: A

STRUGGLE FOR TRANSFORMATIVE INCLUSION 234-235 (2022) (arguing that at the constitutional level,
various courts have adopted an approach whereby the level of balancing between the 'protection of the
unborn life' and women's reproductive autonomy is necessary).

63 Furgalska & de Londras, supra note 61, at 296-298.
64 Bucholc, supra note 40, at 87.
65 Id. at 91.

66 Letowska, supra note 61.
67 Kocemba, supra note 46; Karolina Kocemba & Michal Stambulski, Divine Decision-Making, Right

Wing Constitutionalism in Poland, VERFASSUNGSBLOG (Nov. 9, 2020), https://verfassungsblog.de/divine-
decision-making/.

68 Bucholc, supra note 40, at 89.
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and the rule of law.69 In 2016, the Commission activated its "rule of law framework"?°
designed to address indications of threats to a rule of law in one of the Member States,
and made several recommendations to Poland accordingly.71 In 2019 and 2020, it
launched infringement procedures against Poland for its breach of EU law, in order to
protect the independence of Polish judges.72 Moreover, the CJEU73 as well as the
ECtHR?4 handed down decisions indicating the lack of impartiality and independence
of Polish courts.

The decision of the Constitutional Tribunal has triggered mass demonstrations, as
well as more than one thousand complaints before the ECtHR, driven by a wide
mobilization by feminist activists and lawyers.75 In June 2023, the Court found the
applications inadmissible because the applicants-eight Polish women of child-
bearing age-"failed to advance any convincing evidence that they were at real risk
of being directly affected by the amendments."?6 One case decided in October 2023
involved an applicant who qualified for an abortion prior to the ruling of the Polish
Constitutional Court due to fetus abnormalities, but, after the decision of the Tribunal,
had to cancel the appointment at the hospital and travel to the Netherlands to receive
one. The Court decided that Poland violated the right to respect for private life as
protected by Article 8 of the Convention, given that the 2020 decision was not issued
by a body which was "compatible with the rule of law requirements" in light of the
irregularities of the election of some of its judges,7 and that the rule of law
requirement was necessary for the interference with the protected right to be regarded
as lawful under Article 8 of the Convention. The liberalization of abortion has been at
the center of the recent election campaigns in Poland, which gave the opposition

69 See Anna Sledzinska-Simon, Populists, Gender, and National Identity, 18 INT'L J. CONST. L.
447, 450-451 (2020).

70 Communication from the Commission to the European Parliament and the Council: A New EU
Framework to Strengthen the Rule ofLaw, at 2, COM (2014) 158 final (11 Mar., 2014).

71 Commission Recommendation (EU) 2016/1374 of 27 July 2016 regarding the rule of law in Poland
(2016) O.J. (L 217) 53; Commission Recommendation (EU) 2017/146 of 21 December 2016 regarding the
rule oflaw in Poland complementary to Recommendation (EU) 2016/1374 (2017) O.J. (L 22) 65.

72
Rule ofLaw: Commission Launches Infringement Procedure against Poland for its Violation ofEU

Law by its Constitutional Tribunal, SEC (2022) (Dec. 21, 2022),
https://ec.europa.eu/commission/presscomer/detail/en/ip_21_7070; Rule of Law: European Commission
launches infringement procedure to protect judges in Poland from political control SEC (2019) (Apr. 3,
2019); see in general, Commission Staff Working Document, 2022 Rule ofLaw Report, Country Chapter on
the Rule ofLaw Situation in Poland, SEC (2022) 521 final, at 8 (Jul. 13, 2022) (describing the legal context
and the different legal actions at the EU level related to concerns over the independence of the Polish judicial
system).

73 W. Z., Case C-487/19, EU:C:2021:798, ¶ 161.
74 Xero Flor w Polsce sp. Z. o.o. v. Poland, app. no. 4907/18, CE:ECHR:2021:0507JUD000490718,

¶¶ 290-291 (2021), https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-210065%22]1}
75 Agnieszka Kubal, The Women's Complaint, Sociolegal Mobilization against Authoritarian

Backsliding Following the 2020Abortion Law in Poland, 31 J. CONTEMP. CENT. & E. EUR. 585, 586 (2023).
76 A.M. v. Poland, app. no. 4188/21, CE:ECHR:2023:0516DEC000418821, ¶ 86 (2023).

77 M.L. v. Poland, app. no. 40119/21, CE:ECHR:2023:1214JUD004011921, ¶ 175 (2023).
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parties the majority in the Polish Parliament.78 A legislative proposal in 2024 sought
to liberalize abortion but was rejected by the Polish Parliament.79

B. Restrictive Laws and Harmful Gender Stereotypes: The Case of Germany

The example of Germany illustrates the permanency of gender-biased restrictive
laws in Member States that directly or more indirectly hinder the termination of
pregnancy. Performing, assisting or undergoing abortion is a criminal offense, unless
specific conditions are met: abortion is legal within the first 12 weeks, if it is on request
and after mandatory counseling that takes place 3 days before the procedure; if it is
caused by a crime; for medical reasons, if it is medically necessary to save the patient's
life; and, finally, if conducted within 22 weeks in the case of "exceptional hardship,"
after mandatory counseling.80 Physicians have reported that the criminalization of
abortion has had a chilling effect, giving them "the feeling they are doing something
unlawful, something wrong," and explaining that "often in Germany, [they] are seen
as [murderers] if [they] perform abortions."81 Moreover, even if abortion 'on request'
is permitted under certain conditions, it is not unusual for patients to realize that they
are pregnant after the legal period. This leads many such patients to travel to the
Netherlands, where the timeframe is more liberal.8 2

At the heart of the German reproductive legal order is the protection of the right
of the unborn, which largely impedes women's reproductive autonomy while
entrenching harmful gender-based stereotypes. This approach derives from a
particular reading of the right to life and human dignity protected by the Basic Law in
the two landmark decisions of the German Federal Constitutional Court from 197583
and 1993.84 The decision in 1993 led to the system of "mandatory counselling," which
has the purpose of protecting the rights of the unborn-essentially convincing women
to continue their pregnancies. It is similar to other forms of "biased counseling" that
exist in the EU to the extent that it directs patients to adopt a certain position. The

78 Andrew Higgins, With Opposition Gains, Poland Looks to Unwind an 'Illiberal Democracy,' N.Y.
TIMES, Oct. 16, 2023; Dominika Tronina & Kaja Kaimierska, Abortion Rights and Election Campaigns:
The Case of Poland, LONDON SCH. OF ECON. & POL. SCI. (Oct 11, 2023),
https://blogs.lse.ac.uk/gender/2023/10/11/abortion-rights-and-election-campaigns-the-case-of-poland/.

79 Polish Parliament Rejects Bill Seeking to Ease Strict Abortion Law, REUTERS (July 12, 2024).
8 Strafgesetzbuch [StGB] [German Criminal Code], last amended by art. 2 of the Act of Nov. 22,

2021, BGBL I at p. 4906, section 218, https://www.gesetze-im-internet.de/englisch stgb/englisch

_stgb.html, (providing for the criminalization of a termination of a pregnancy, and for the exceptions to the
rule).

81 NPR, Abortion-Rights Activists in Germany Aim to Make the Procedure More Widely Available,
NPR (Jul. 20, 2022), https://www.npr.org/2022/07/20/1112411662/abortion-rights-activists-in-germany-
aim-to-make-the-procedure-more-widely-avail.

82 David Braneck, On Abortion, Germany is Not As Liberal As You May Think, EURONEWS (Nov.
5, 2021), https://www.euronews.com/my-europe/2021/11/05/on-abortion-germany-is-not-as-liberal-as-
you-may-think. See the European Abortion Access project https://europeabortionaccessproject.org/.

83 Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Feb. 25, 1975 39
Entscheidungen des Bundesverfassungsgerichts [BVerfG] 1 (Ger.). For a translation in English, see West
German Abortion Decision: A Contrast to Roe v. Wade, 9 J. MARCHALL J. PRAC. & PROC 605 (Robert
E. Jonas & John D. Gorby trans., 1976).

84 Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] May 28, 1993, 88
Entscheidungen des Bundesverfassungsgerichts [BVerfG] 203, https://www.bundesverfassungsgericht.de
/SharedDocs/Entscheidungen/EN/1993/05/fs19930528_2bvfD00290en.html.
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following parts analyze the two decisions and show the prevalence of biased
counseling in Europe.

1. Giving Precedence to the Rights of the Unborn Over Those of Pregnant Women

In its landmark 1975 decision, the German Federal Constitutional Court found
that the law decriminalizing most abortions within the first twelve weeks after
counseling was unconstitutional, in light of the right to life and the dignity of the
unborn protected by the Basic Law. For the Court, the state has the duty to protect
unborn life, even against the interests of the pregnant person.85 The Court recognized
that a woman's freedom in relation to her decision to terminate the pregnancy needs
to be protected, and that she can be adversely affected by pregnancy, birth and child-
rearing.86 However, a "compromise" between her right to self-determination and the
protection of unborn life is impossible, given that "the freedom of abortion is not
possible since the interruption of pregnancy always means the destruction of the
unborn life." 87 In this case, the Court notes, "precedence must be given to the
protection of the life of the child about to be born."88 It follows that abortion is always
wrong, and can only be tolerated.89

The Court recognized, however, certain exceptions; individual situations create
"inner conflicts" in which the state cannot compel the woman to carry out her
pregnancy. This is recognized when: (1) a pregnancy constitutes a threat to a patient's
life or health; (2) birth defects are identified (these first two having been suggested by
the legislative proposal); (3) the pregnancy resulted from a crime; or (4) there is a case
of extreme hardship.90 Outside these exceptions, the mother has the constitutional
maternal duty to protect the life of the unborn child, and the state has the duty to
"reawaken, and if required, to strengthen [it]." 91 In these cases, women are expected
to undergo dissuasive counseling during which they are offered material and other
forms of help to carry on their pregnancy for the law to be in line with the Basic Law.9 2

On this point, the law the Court examined was insufficiently protective of unborn life.

This decision clearly impedes women's reproductive autonomy. For Noya
Rimalt, the decision very explicitly treats pregnant women's concerns as "secondary
and marginal" when compared to the rights of the fetus.93 Similarly, for Ruth Rubio-
Marin, the decision illustrates the imbalance between the rights of the unborn and

85 West German Abortion Decision, supra note 83, at 642.
86 Id. at 643, 647.
87 Id.

88 Id. Commenting on the specificity of the German position vis-a-vis other foreign jurisdictions that
adopted a more liberal approach the Court explained that the strong protection of human life was tied to
German history, and the rection to Nazi Germany's destruction of life (id. at 661.) But, as Noya Rimalt
points out, the argument does not entirely hold, given that during that period women were deprived of their
bodily autonomy and abortion was heavily restricted by the Nazi government. See Noya Rimalt, The Legal
Contestation ofAbortion Rights, Why Abortion Should be Theorized as Gender-Based Comparative Right,
in GLOBAL CONTESTATIONS OF GENDER RIGHTS 217 (Sheele et al. eds., 2022).

89 Id. at 654.
90 Id. at 647-648.
91 Id. at 644.
92 Id. at 677.
9 Rimalt, supra note 88, at 222-223.
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those of the pregnant woman whose reproductive autonomy ends at pregnancy.9 4

According to Rubio-Marin, the Court "essentially framed the abortion issue as one
about pregnant women as threatening mothers versus fetus as helpless others while
endorsing both punitive (the threat of criminalization) and dissuasive (dissuasive
counseling) means as valid forms of protection of the unborn."95

In 1993, in its second landmark decision regarding abortion regulation, the Court
addressed the constitutionality of the abortion law adopted after German reunification,
in a context in which, unlike West Germany, the Democratic German Republic had
liberal abortion laws (e.g., abortion on request was available in the first trimester), and
the GDR provided a host of state-sponsored childcare facilities and benefits.96 After
reunification, a new law was proposed in 1992. It decriminalized abortion in the first
twelve weeks and introduced mandatory, non-directive, open-ended counseling, as
well as a three-day waiting period.

The Constitutional Court essentially reaffirmed its paternalistic reading of the
Basic Law and the state's obligation to protect human life and dignity. According to
the Court, the protection of that right is so important that "a termination ... for the
duration of the pregnancy was fundamentally wrong and thus forbidden by the law."97

For the Court, "[e]ven reference[s] to women's ... dignity and her ability to make
responsible decisions herself'98 cannot prevent control over the right of unborn life.
In other words, "[a] woman's constitutional rights do not take precedence over the
fundamental prohibition on termination of pregnancy," despite the Court's
acknowledgment that these rights exist.99 It is only in "exceptional circumstances" that
the "constitutional duty to carry the child to term" can and must be suspended.100 This
is the case when the pregnancy demands the pregnant woman to "sacrifice her own
existential values to a degree beyond that which can be expected of her." 10 1

But even in those exceptional and particularly burdensome situations, the law still
legitimizes and enforces the woman's role as a reproductive instrument. The Court
emphasized that the state needed to protect the fetus by providing the woman with
"help and advice thereby convincing her, where possible, to decide in favor of carrying
the child."1 0 2 This signals that the law considers them incapable of autonomously
making a decision on their own reproduction and parenthood. It also entrenches a deep
gendered inequality: a woman's sovereignty over her body is contingent, as she is the
one to be coerced by the law to carry a fetus whose rights are superior to hers, thus
sometimes endangering her own health and well-being.1 0 3

94 Rubio-Marin, supra note 6, at 122.
95 Id.96Mary Anne Case, Perfectionism and Fundamentalism in theApplications of German Abortion Laws,

11 FIU L REV. 149, 152 (2015).
97 BVerfG, 88 BVerfGE 203 ¶ 156 (Ger.).
98 Id.
99 

Id. ¶157.
10 Id.
101 Id. ¶160.
102 Id. ¶162.
10 EILEEN L. MCDONAGH, BREAKING THE ABORTION DEADLOCK: FROM CHOICE TO CONSENT

(1996).
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The Court continued in this direction when applying these findings to the
legislative proposal under review; it found the proposal to be unconstitutional because
there was not enough guarantee that counseling would lead to the protection of the
unborn life. According to the Court, "counseling ... must be orientated towards the
protection of unborn life"104 and "[t]he counselors must endeavor to encourage the
pregnant woman to continue her pregnancy and try to open up chances for her for a
life with a child."0 5

Rubio-Marin notes that a description of women as "responsible and sexed human
beings deciding autonomously on reproducing matters was nowhere to be found" in
the Court's reasoning.10 6 The decision overall, however, reflects the materialist and
welfarist tradition protective of the legal and social institution of "motherhood." She
argues that the Court recognized that the pregnant woman could not bear the brunt of
reproduction and child-rearing alone, and that "[t]he care owed to the mother by the
community"°? requires the state to ensure that the material conditions for child-
rearing are met, such as housing, childcare or precluding economic disadvantage in
the workplace.108 Prior to the Court's decision, some of these arguments were adopted
by mainstream feminist voices dominant in the 1990s. Feminists argued that the
government can only protect the unborn life by creating the social and economic
conditions for helping women carry out their pregnancies and raise children. In
addition, because women are essentially mothers, they claimed, abortions are
traumatic experiences that are only carried out in exceptional circumstances that
women are the most capable of assessing.109

But this approach adopted by the Court still reproduces a paternalistic tendency
that is quite far from ensuring a full reproductive autonomy. The materialist
component is marginal compared to the length of the decision devoted to ensuring that
women are encouraged to pursue their pregnancies outside specific burdensome
situations. Their rights are only the exception to the fundamental rule of the protection
of the unborn life, signaling that their role once they are pregnant is that of mother.
Moreover, as Rubio-Marin herself notes, this materialist approach has inherent limits:
most of the time it constitutes directive principles, not enforceable rights, and most
importantly, it risks enforcing views that child-rearing is exclusively a woman's
task."° This approach risks ultimately reproducing gender stereotypes that undermine
women's reproductive autonomy. As many feminists have argued in other contexts,
the 'protection' of the state risks ultimately limiting women's self-determination and
producing exclusion.1"

104 BVerfG, 88 BVerfGE 203 ¶ 286 (Ger.).
105 Id.
106 Rubio Marin supra note 6.
1o' BVerfG, 88 BVerfGE 203 ¶ 168 (Ger.).
10' Id. ¶¶ 167-168.
109 Myra Max Ferree, Resonance and Radicalism: Feminist Framing in the Abortion Debates of the

United States and Germany, 109 AM. J. OF SOC. 304, 332-335 (2003).
110 Rubio Marin supra note 6.
" See Rosalind Petchesky, ABORTION AND WOMEN'S CHOICE: THE STATE, SEXUALITY AND

REPRODUCTIVE FREEDOM (1984).
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2. Mandatory Biased Counseling

The legislature adopted measures to ensure counseling along the lines defined by
the Federal German Constitutional Court in 1993.112 According to German law,
"counseling serves to protect unborn life," and "[t]he woman must ... be aware that
the unborn child has its own right to life with respect to her at every stage of the
pregnancy and that a termination of pregnancy can therefore only be considered in
exceptional circumstances."1 1 3 Many of these counseling programs are run by
religious groups."4

Mandatory counseling during which patients are directed to adopt a certain view
on pregnancy, like mandatory waiting periods pre-abortion, restricts access to abortion
and is contrary to international human rights." 5 Mandatory counseling is incompatible
with World Health Organization (WHO) guidelines on abortion care.116 According to
human rights, pregnant people have a right to make free, informed and responsible
decisions and choices, free of violence, coercion and discrimination."? Mandatory
counseling calls into question the right to autonomy in reproductive decision-
making.18 Such procedures perpetuate paternalistic and harmful gender stereotypes,
representing women primarily as mothers in need of protection, by calling into
question pregnant patients' abilities to make autonomous decisions over their
bodies.1 19 Mandatory counseling is, however, not unusual in the EU. Several countries
in Central and Eastern Europe-including Romania, Slovakia and Hungary-
introduced laws that actively seek to dissuade woman from terminating their
pregnancies, either by forcing them to receive pro-abortion information, or by offering
a directive or biased form of counseling.°12

After mandatory counseling, the termination of pregnancy is only possible in
Germany following a three-day mandatory waiting period. According to the WHO,

112 Schwangerschaftskonfliktgesetz [SchKG] [Pregnancy Conflict Act], July 27, 1992,
Bundesgesetzblatt [BGBl] I at 1082, last amended by art. 3 of the law of July 11, 2022 (Ger.).
https://www.gesetze-im-internet.de/beratungsg/BJNR1l3980992.html; See Pregnancy Counselling §218.
Information on the Act on Assistance to Avoid and Cope with Conflict in Pregnancy and Statutory
Regulations Pertaining to Section 218 of the German Criminal Code (2022) at https://www.bmfsfj.de/
bmfsfj/meta/en/publications-en/pregnancy-counselling-218-95930.

"1 StGB, supra note 80 at section 219.
" C6line Miani & OlivierRazum, The Fragility ofAbortion Access in Europe: A Public Health Crisis

in the Making, 398 THE LANCET 485 (2021).
115 CEDAW Committee, Concluding observations on the combined and seventh periodic reports of

Germany, CEDAW/C/DEU/CO/7-8, ¶ 38 (b) (Mar. 9, 2017).
16 World Health Organization [WHO], Abortion Care Guideline (2022),

https://www.who.int/publications/i/item/9789240039483 at 39 (noting that counseling "must be entered
into freely and voluntarily. i.e. it should notbe mandatory. The right to refuse counseling when offered must
be respected ... Counseling must be non-discriminatory and non-biased").

117 Committee on Economic, Social, and Cultural Rights, Comment No. 22 on the right to sexual and
reproductive health, E/C.12/GC/22 (May 16, 2016) ¶ 5.

118 See CEDAW Committee, General Recommendation No. 24, art. 12 of the Convention (women and
health) (1999) at 31 (e), https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm, V.
C. v. Slovakia, App. No. 18968/07 (2011) Eur. Ct. H. R. (2011) ¶ 115.

119 UNHRC, Mellet v. Ireland, ¶ 7.11 ("Ireland's criminalization of abortion subjected [the plaintiff]
to a gender-based stereotype of the reproductive role of women primarily [as] mothers and that stereotyping
her as a reproductive instrument subjected her to discrimination.").

120 Leah Hoctor & Adriana Lamatkov6, Mandatory Waiting Periods and Biased Abortion Counseling
in Central and Eastern Europe, 139 INT'L J. OF GYNECOLOGY & OBSTETRICS 121 (2017).
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however, mandatory waiting periods are not medically necessary, and they can
increase the costs of abortion or make it inaccessible. 121 Also, according to the WHO,
these mandatory waiting periods are experienced as obstacles to abortion that may
have many costs for women and pregnant people. This is especially true for women
from poor backgrounds, as they may need to take time off from work, travel, arrange
for childcare and disclose pregnancy, when principles of privacy and confidentiality
should be respected.12 2

C. The Conscientious Objection: The Case ofItaly

The practice of conscientious objection by doctors and medical staff constitutes
another real obstacle to abortion access. It undermines the application of an already
restrictive legal framework. This takes place in a context in which, over the years,
organized anti-abortion movements and the Catholic Church have created an
environment hostile to abortion. This section uses the case of Italy to show the
pervasiveness of the practice, and how international and regional human rights
instruments have imposed on Italy and other Member States to make abortion
accessible in this context.

1. The Pervasiveness of the Practice on the Ground

In Italy, access to abortion is regulated by Act No. 194/1978, which replaced the
law criminalizing abortion previously in force under the fascist government.1 23

Healthcare providers are not obliged to carry out the procedure if they raise a
conscientious objection declared in advance, but they cannot refuse to provide pre-or
post-abortion care. Moreover, objecting staff cannot refuse to provide care if the life
of the patient is threatened. Hospitals and ultimately regions are responsible for
ensuring that patients have access to abortion, including by moving personnel.

The number of medical and non-medical staff who refuse to perform abortions
because of their beliefs is remarkably high and on the rise, which has the effect of
undermining the very applicability of the law. According to official data from the
Italian Ministry of Health from2021, 63,4% of gynecologists object,12 4up from 50.8%

121 Abortion Care Guideline, supra note 116, at 42.
122 Id.
123 Legge May 22, 1978, n. 194, G.U. May 22, 1978, n. 140 (It.) According to this law, abortion can

be requested within 90 days in three cases: when the pregnancy would endanger women and pregnant
people's mental and physical health, considering her economic, social and family situation, "the
circumstances in which the conception occurred," and fetal malformation. It is only after counseling, and
after the physician has authorized the procedure after counseling (except in case of emergency and
"imminent threat to the woman's life") and a 7-day waiting period, that the patient can access abortion.
After 90 days, pregnancy could be terminated in case of fetal abnormalities or when the woman's life is in
danger. For a detailed account of legal evolutions, see Camilla Crea, Conscientious Objection and Abortion:
The Italian Pseudo-Exceptionalism? FIU L. REV. forthcoming; Lucia Busatta, Abortion Law in Italy. A
Pluralist Legislation Lacking Effectiveness? in DEBATES AROUND ABORTION IN THE GLOBAL NORTH 98

(Fabienne Portier-le Cocq, 2022); Elena Caruso, Abortion in Italy, Forty Years On 28 FEM. LEGAL STUD.
87 (2020).

124 Ministero della Salute, Relazione del Ministro della Salute Sulla Attuzione Tutela Sociale della
Maternith E Per l'Interruzione Volontaria di Gravidanza Legge 194/78 - Dati 2021 [Ministry of Health,
Report of the Minister of Health on the implementation of the Social Protection of Maternity and Voluntary
Termination of Pregnancy Law 194/78, data from 2021] (Oct. 6, 2023), https://www.salute.gov.it/imgs
/C_17_pubblicazioni 3367_allegato.pdf [hereinafter "Report of the Minister of Health"].
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in 2005.125 There are wide disparities across regions, and the problem is particularly
acute in Southern Italy, where 78.5% of gynecologists and 65,7 % of non-medical staff
object.126

The increase in number is due in part to the action of well-organized conservative
groups in a predominantly Catholic environment, promoted by the adoption of the
1974 law. According to the historian Maud Anne Bracke, this law, driven partly by
the Italian feminist movement, unleashed massive conservative reactions. It prompted
the creation of the 'Movement for Life' which has, according to Bracke, turned the
issue of conscientious objection into a "mass phenomenon, supporting objectors and
stigmatizing non-objecting professionals wherever it could."127

The practice seriously restricts reproductive freedom and has important
consequences for pregnant people's health and well-being, as well as for doctors who
practice abortion in this context. One of the effects is the high number of clandestine
abortions,128 encouraged by a disproportionate relationship between requests for
termination of pregnancy and the number of non-objecting staff-which creates vast
geographical zones in which abortion is not available-and excessive waiting
periods.1 2 9 According to Italian unions, the non-objecting staff face discrimination;
they experience excessive workload which has negative consequences for their careers
and well-being, are poorly compensated and face harassment.1 3 0

The situation in Italy is not, however, unique. In Germany, the number of
objecting practitioners is increasing in certain regions.131 In France, a report compiled
for the French National Assembly notes that some doctors refuse to perform an
abortion after a certain time period, limiting the legal timeframe for accessing
abortion.132 In Croatia, it is estimated that more than half of gynecologists working in
public hospitals refuse to perform abortion on the ground of conscientious objection,
even though some of them may be performing them in private clinics for a fee.133
Finally, as mentioned previously, human rights bodies also flagged concerns over
Poland's excessive use and abuse of the conscientious objection ground.134

125 Resolution CM/ResChS (2016) 3, ECSR, Confederazione Generale Italiana del Lavoro (CGIL) v.
Italy, Complaint No. 91/2013, (citing data from Ministry of Health's survey from 2005) [CGIL v. Italy].

126 Report of the Minister of Health, supra note 124, at Table 29.
127 Maud Anne Bracke, Feminism, the State and the Centrality of Reproduction: Abortion Struggles

in 1970s Italy, 42 SOC. HIST. 524, 544 (2017).
128 See CGIL v. Italy, ¶ 38. (In 2008, the Government declared 20,000 clandestine abortions

recognizing that this number is an under-estimation. According to some civil actors the figures concerning
'spontaneous abortions' could also include instances during which women tried to end their pregnancies by
themselves.).

1
29 

Id. ¶ 174.
" 0 Id. ¶¶ 212-223, 278, 294-295.
131 ARTE, Les lobbies Anti-IVG en Force [The power ofAnti-Abortion Lobbies] (Aug. 24, 2022).
132 Informative Report No. 3343, supra note 2 at 53-59.
133 See Report of the UN Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest

Attainable Standard of Physical and Mental Health on His Visit to Croatia, U.N. Doc.A/HRC/35/21/Add. 2
at ¶ 73 (Apr. 28, 2017). See also Pucka Pravobraniteljica, Postupanje bolnice prema trudnici-4 koraka kao
odgovor na sustavnost i doseg problema [Croatian Ombudsman, Hospitals' treatment of Pregnant Women-
Four steps as answers to the substance and the scope of problems] (May 9, 2022),
https://www.ombudsman.hr/hr/slucaj -postupanja-zagrebackih-bolnica-prema-trudnici-4-komka-kao-
odgovor-na-sustavnost-i-doseg-problema/.

134 See Mijatovid, supra note 58.
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2. Human Rights Violations

In 2017, the Human Rights Committee pointed out the dramatic situation in Italy,
emphasizing concerns "about reported difficulties in accessing legal abortions owing
to the high number of physicians who refuse to perform abortions for reasons of
conscience and the distribution of such physicians across the country" and that this
resulted in a high number of clandestine abortions.135 In two decisions, the European
Committee of Social Rights found that Italy breached the right to health in conjunction
with the prohibition on discriminating on the grounds of socio-economic/geographical
status, as well as on the bases of gender and health. It emphasized the state's obligation
to ensure that patients' needs are met, and to take measures to ensure the availability
of non-objecting medical staff.136 It noted that women "face substantial difficulties" 1 3 7

when accessing abortion in practice, irrespective of the law, due to the high number
of objecting medical staff, and found that health facilities and regional authorities had
not put in place the necessary measures "to compensate for the deficiencies in service
provision caused by health personnel who decide to invoke their right of conscientious
objection." 138 As a result, the Committee found a breach of Italy's obligation to protect
the right to health.13 9 In other contexts, human rights bodies have found that states
need to organize their health services in a way that doesn't hamper the timely access
to legal and safe abortion, and that they must establish adequate referral
mechanisms.140 In its most recent follow-up to the situation assessing new information
related to State's compliance with its decision, the Committee found that the situation
in Italy still does not conform with the Charter.141

In other contexts, international human rights bodies have established that States
should regulate the practice of conscientious objection, which is protected by the
freedom to manifest one's religion and belief, so that it does not hamper access to legal
and safe abortion and constitute discrimination.1 4 2 This means setting up a referral

135 U.N. Human Rights Committee, Concluding observations on the sixth periodic report of Italy,
CCPR/C/ITA/CO/6, ¶ 16 (May 1, 2017).

136 Resolution CM/ResChS (2014) 6, ECSR, International Planned Parenthood Federation-European
Network (IPPF-EN) v. Italy, Complaint No. 87/2012, ¶¶ 163-164 (2013), https://hudoc.esc.coe.int
/eng/?i=cc-87-2012-dmerits-en.

1
37 Id. ¶ 174.

1
3 8 Id. ¶ 174.
1
3 9

1 Id. ¶ 176.
140 U.N. Human Rights Committee, General Comment No. 36 On the Right to Life U.N. Doc.

CCPR/C/GC/36, ¶ 11 (States must remove existing barriers to effective access to abortion, including
barriers resulting from the exercise of conscientious objection); CEDAW Comment No. 24, at 11 (the
practice of conscientious objection can constitute discrimination based on gender, and that states need to
ensure that women are referred to alternative health providers).

141 European Committee of Social Rights, Follow-up to decisions on the merits of collective
complaints, Findings 2020, https://rm.coe.int/findings-ecrs-2020/1680aldd39.

142 See H.R.C. Gen. Cmt. 36 supra note 140, ¶8 (noting that "States must remove existing barriers to
effective access to abortion, including barriers resulting from the exercise of conscientious objection by
individual medical providers"); CEDAW Comm., Cmt. 24, supra note 140, ¶ 11 (the practice of
conscientious objection can constitute discrimination based on gender, and that states need to ensure that
women are referred to alternative health providers); Emanuelle Bribosia, Ivana Isailovic & Isabelle Rorive,
Objection Ladies! Taking IPPF-EN v Italy (ECSR) One Step Further, in INTEGRATED HUMAN RIGHTS IN
PRACTICE: REWRITING HUMAN RIGHTS DECISIONS 261 (Brems & Desmet eds., 2017).
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system to refer the patient to a non-objecting practitioner,14 3 and entails an obligation
to put in place regulatory and monitoring systems of the practice. States also need to
ensure that the practice of conscientious objection remains an individual practice, and
not an institutional one,14 4 meaning that entire hospitals cannot be objecting. In the
European context, the conscientious objection can never be a barrier to access to legal
and safe abortion either. In addition, in recent cases against Sweden, the ECtHR found
that there was no obligation for the State to guarantee a right to conscientious
objections for medical personnel.145

D. Intersectional Inequalities: Gender, Race, Ethnicity, Immigration and Class

Legal and practical restrictions on abortion reproduce forms of intersectional
inequalities. Women from poor, racialized and other marginalized communities are
those who are affected the most by these restrictive laws and practices. The law
burdens, constrains and harms bodies already at the margins. Within the EU, there is
a long history of states' discrimination against women from racialized and poor
communities in relation to their reproductive autonomy. The scope and the notion of
'choice' in relation to decisions on procreation cannot be grasped fully in isolation
from racism and other forms of marginalization backed by states. The systemic state
violence towards racialized women in the past has been documented extensively. For
instance, in the 1970s, in the French overseas territories-formerly part of the French
colonial empire-scholars documented campaigns of mass abortion and sterilization
of racialized women from poor backgrounds, in addition to other forms of state actions
designed to dehumanize these women and control their reproductive decisions, against
the background of states' concerns about "overpopulation."146 More recently, a series
of human rights cases and reports exposed the forced sterilization of Romani women
which was practiced, enabled and tolerated in Slovakia and the Czech Republic, and

143 See H.R.C., Concluding Observations on the Sixth Periodic Report of Italy, supra note 135, ¶17
("[t]he State party should take the measures necessary to guarantee unimpeded and timely access to legal
abortion services in its territory, including by establishing an effective referral system for women seeking
such services"); H.R.C., Concluding Observations on the Seventh Periodic Report of Poland, supra note
50, ¶¶ 23, 24a(ii) (noting that there is no reliable referral mechanism for access to abortion in case the
conscientious objection is invoked, and urging Poland "to enhance the effectiveness of the referral
mechanism to ensure access to legal abortion in cases of conscientious objectionby medical practitioners").

44 CEDAW, Concluding Observations on the Combined Seventh and Eighth Periodic Reports of
Hungary, supra note 4, ¶ 3id (noting that Hungary should ensure that the practice "remains a personal
decision rather than an institutionalized practice").

45 See Steen v. Sweden, App. No. 62309/07, ¶¶ 20-21 (Feb. 11, 2020),
https://hudoc.echr.coe.int/fre?i=001-201732; Grimmarkv. Sweden, App. No. 43726/17, ¶¶ 25-26 (Feb. 11,
2020), https://hudoc.echr.coe.int/fre?i=001-201915. In these two cases concerning the refusal by a hospital
to hire two objecting midwives, the Court found that the limitations on their right to manifest their religion
is legal, necessary, and proportionate. According to the Court, Sweden provides nationwide abortion
services and is under the positive obligation to organize these in a way that the practices of conscientious
objection doesn't present an obstacle to the provision of these services, and that under the domestic law, the
employer has a right to ask employees to perform all the tasks inherent in the post.

146 In the French context, see FRANCOISE VERGES, THE WOMBS OF WOMEN (2020)
(describing French State forced sterilization of racialized women in French overseas territories until the
1970s).
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previously in Czechoslovakia4 7 and in Hungary,148 irrespective of the changes within
the law. Like restrictions to access to abortion, forced abortions and sterilization strike
at the core of women's and pregnant people's reproductive freedom and their ability
to make autonomous decisions regarding their bodies.

This history of exclusion continues in the present.149 There are no cross-EU data
on disparities due in part to the scarcity of data that disaggregate along race and
ethnicity.50 However, the intersectional nature of inequalities that restrictive laws
produce is well understood in policy circles in the EU: the European Parliament's
resolutions highlighted that sexual and reproductive rights within the EU are
determined by a multiplicity of identity markers including age, gender, ethnicity, race,
class and disability.151

The intersectional nature of these restrictive laws can largely only be illustrated
via other materials such as domestic data, human rights bodies' decisions and reports
that show how laws disenfranchise particularly women and people from vulnerable
communities. In France, a recent report notes that those who are seeking abortion and
are therefore mostly facing the obstacles on the ground, are likely to be women from
vulnerable socioeconomic backgrounds and are likely to live in the French overseas
territories. It follows that they are therefore more likely to be racialized women or
women from ethnic minority backgrounds.152 In addition, in the cases against Italy,
the European Committee of Social Rights found that women had to travel to different
regions in Italy or abroad to access abortion, which creates a differential treatment

147 See, e.g., N.B. v. Slovakia, App. No. 2951/08 (Sept. 9, 2012), https://hudoc.echr.coe.int/eng?i=001-
111427 (violation of the prohibition of inhuman and degrading treatment, violation of the right to respect
for private and family life); Ruth Rubio Marin & Mathias Mdschel, Anti-Discrimination Exceptionalism:
Racist Violence Before the ECtHR and the Holocaust Prism, 26 EUR. J. INT'L L. 881 (2015) (describing the
ECtHR case law on forced sterilization and explaining why the Court failed to take into account the
gendered dimension of these cases). On forced and coerced sterilization and international law, see Christina
Zampas & Adriana Lamackova, Forced and Coerced Sterilization of Women in Europe, 114 INT'L J. OF
GYNECOLOGY & OBSTETRICS 163 (2011); Body and Soul: Forced Sterilization and Other Assaults on Roma
Reproductive Freedom in Slovakia, CENTER FOR REIRODUCTIVE RIGHTS (Jan. 6, 2003),
http: //reproductiverights.org/body-and-soul-forced-sterilization-and-other-assaults-on-roma-reproductive-
freedom/ (documenting the systemic racialized practices of Slovak doctors and nurses performing forced
and coerced sterilization on Romani women, without their prior informed consent, or after giving them
misleading information, or failing to inform them about the procedure).

148 CEDAW Comm., A.S. v. Hungary, Communication No. 4/2004, U.N. Doc. CEDAW/36/D/4/2004
(Aug. 29, 2004) (finding that Hungary violated several of its obligations under CEDAW, including the right
to access information and advice on family planning, the right to receive appropriate healthcare services in
connection to reproductive health, and the right to freely decide on the number and spacing of children).

149 See, e.g., GOODWIN, supra note 35 (describing how in the U.S. state lawmaking has moved to
increase surveillance and criminalization of pregnancies, targeting especially vulnerable subgroups).

50
A Union of Equality: EUAnti-Racism Action Plan 2020-2025, at 15, COM (2020) 565 final (Sept.

18, 2020) (noting that disaggregated data by ethnic or racial origin is relatively scarce compared to those
disaggregated by sex and disability).

151 Sexual and Reproductive Health and Rights in the EU in the Frame of Women's Health, EUR.
PARL. RES., ¶ H (Jun. 24, 2021).

152 Interruptions volontaires de grossesses: une hause confirmde en 2019 [Termination of pregnancies:
a confirmed increase in 2019], DIRECTION DE LA RECHERCHE, DES ETUDES, DE L'EVALUATION ET DES

STATISTIQUES [AGENCY ON RESEARCH, STUDY, ASSESSMENT AND STATISTICS], (Sept. 24, 2020),
[hereinafter DREES], https://drees.solidarites-sante.gouv.fr/publications/etudes-et-resultats/interruptions-
volontaires-de-grossesse-une-hausse-confirmee-en.
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based on their geographical location and socioeconomic status.153 Likewise in France,
women living in rural zones have more difficulties in accessing abortion services, due
to the closure of many medical centers, and in some regions 40% of women had to
travel outside the district in which they live to access abortion services."4 A recent
report notes that many of them had to travel to neighboring countries such as the
Netherlands and Spain to terminate their pregnancies."5 These geographical
disparities have a harsh effect on women who are otherwise in vulnerable positions,
such as migrants, the homeless, victims of domestic violence or disabled women.156

For immigrants, obstacles in accessing abortion and sexual and reproductive
services are often compounded by the fact that states limit access to healthcare services
based on citizenship status, in addition to a host of other cultural, linguistic, economic
and administrative barriers and restrictions.15 ? Another source of deep inequality is the
increasing criminalization of irregular migration. In some states, migrants can be
arrested and deported when accessing healthcare services.158 In German the
CEDAW Committee raised concerns about undocumented migrants having difficulty
accessing non-emergency healthcare and often being reported to the authorities and
deported while accessing it. 159

The three previous sections showed the various forms of restrictive laws and
policies that persist across EU Member States, as well as their unequal impact across
gender, ethnicity, class and citizenship status lines. In the next two parts, I show how
within this context, EU economic and human rights legal frameworks produce a
system of stratified reproductive freedom that only protects women who have the
financial means to cross borders to obtain abortions or get abortion pills from abroad.
The next part of this article discusses this point in relation to the EU economic legal
framework.

II. EMANCIPATION THROUGH MARKET RULES?

Using a political economy framework together with feminist legal approaches,
this part argues that, in the EU, market rules end up empowering those who have
financial resources and can cross borders to terminate their pregnancies or obtain
abortion pills from abroad. Simultaneously, they turn women and pregnant people into
individual rational consumers of economic services, exercising a private form of
transnational self-government, while entrenching the commodification of health
services in a broader context of decades of privatization and erosion of healthcare
services across the EU. As a result of these overlapping dynamics, EU market rules
solidify a thin understanding of gender equality, creating disparities between those
who can and cannot exit national health systems. This is likely to disadvantage those

15 IPPF v. Italy, ¶ 190.
154 DREES, supra note 152, at 6.
155 Informative Report No. 3343, supra note 2, at 60.
1
51 Id. at 32-33.
157 See Kristin Janssens et al., Sexual and Reproductive Health ofAsylum-seeking and Refugee Women

in Europe, 2 J. GLOB. ETHICS 183 (2006).
158 See Frangois Crepeau & Bethanie Hastie, The Case for 'Firewall' Protection for Irregular

Migrants, 17 EUR. J. OF MIGRATIONS 157, 165 (2015).
159 CEDAW Comm., Concluding Observations onthe Combined Seventh and Eighth Periodic Reports

of Germany, supra note 4, at 37c.
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from poor, racialized and immigrant communities, as well as those from rural zones
who already suffer from restrictive abortion laws in domestic contexts.
Simultaneously-and perhaps paradoxically-it will also accentuate the
vulnerabilities of those who are able to travel given the financial, psychological and
physical harmful effects resulting from travelling for an abortion.

The first section (A) describes the CJEU decision which found that 'abortion' was
an economic service protected by the Treaty. The second (B) shows why this decision
has the potential to unsettle domestic rules on abortion, and may open space for
women to assert reproductive autonomy in (and sometimes outside) cross-border
situations. The last section (C) expands on the critique of the EU economic framework,
illustrating how it creates a system of stratified reproductive freedom accentuating
intersectional gender-based inequalities.

A. The CJEU Grogan Case (1991): Abortion as an Economic Service

In 1991, in the Grogan case,16° the Court of Justice decided that the medical
termination of a pregnancy carried out in accordance with the law of the Member State
in which it is performed, is a "service" under Article 57 of the TFEU (formerly Article
60 of the TEC) which defines what an economic service under EU law is, and is
therefore protected by the freedom to provide services transnationally. The move to
include abortion in the category of economic services follows a broader dynamic in
which the Court has found that welfare and health services are not excluded from the
scope of art. 56 TFEU 61 that protects the freedom to provide transnational services,
that individuals have a right to travel to another Member State to receive services,162

that these services need to be provided for remuneration and that these services include
privately remunerated ones.16 3

In the Grogan case, an Irish student association was distributing information
about abortion in the UK, where the regulatory framework was more liberal than
Ireland's. 164 The two legal questions for the Court were whether abortion was a service
under the Treaty, and whether a Member State can prohibit the distribution of
information related to abortion carried out elsewhere. Following its previous case law
on patients' mobility, the Court found termination of pregnancy to a be a medical
activity that falls within the scope of art. 57 TFEU, and is therefore an economic
service under the Treaty.165 Moreover, it explicitly rejected the moral argument,
refusing to engage with the contention that abortion is "grossly immoral" and that it
constitutes "the destruction of the life of a human being, namely the unborn child." 166

160 Grogan, ¶ 21.
161 See, e.g., Sodemare SA v. Regione Lombardia, Case 70/95, 1997 E.C.R. 3395 (applying the art. 59

EC Treaty, now art. 56 TFEU, to care services).
162 Reference for Preliminary Ruling, Ian William Cowan v. Trdsor Public, Case 186/87,

EU:C:1989:47, ¶ 15.
163 Reference for Preliminary Ruling, Luisi & Carbone v. Ministero del Tresoro, Joined Cases 286/82

& 26/83, EU:C:1984:35, ¶ 9. On legal evolutions within case law, see TAMARA K. HERVEY & JEAN V.
MCHALE, EUROPEAN UNION HEALTH LAW: THEMES & IMPLICATIONS 76-77 (2015).

164 On the evolutions of Irish law and transnational contestations, see Christine Ryan, GENDER-BLIND:
INTERNATIONAL HUMAN RIGHTS ON ABORTION THROUGH IRISH EYES 1, 21 (2021) (unpublished S.J.D.
dissertation, Duke University School of Law) (on file with Duke Law Scholarship Repository).

165 Ref. Prelim. Rlg., Grogan, EU:C:1991:378, ¶ 18.
1
66 Id. ¶ 19, 20.
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Instead, it established an autonomous understanding of the concept of economic
services at the EU level. In a move that attempts to both protect the regulatory diversity
within the EU (and especially the choices of those Member States where abortion is
legal) and emphasize the autonomy of EU law vis-a-vis Member States' laws, the
Court found that, "whatever the merits of those arguments on the moral plane," they
cannot impact the definition of the services according to EU law. Likewise, the Court
cannot "substitute its own assessment" for those of the Member State where abortion
is legal. With respect to the second question, the Court found that in this case the
prohibition of distribution of information regarding abortion cannot be seen as a
restriction of economic freedoms, because the links between the student association
operating in Ireland and the UK-based providers was too "tenuous" to come under the
purview of the Treaty.167

The Court was described as having no alternative: if it did not find that abortion
was a service under the Treaty because of its immoral character, it would have
imposed its own views on Member States where abortion was legal. The approach was
said to be prudent, as it did not oblige states to legalize abortion.168 Others criticized
Grogan, depicting the decision as encroaching into an ethically sensitive domestic
issue, threatening regulatory diversity and fostering the promotion of an economic
logic over the protection of the life of the unborn enshrined in the Irish Constitution.169

This touches upon the broader concerns over the harmonization of different domestic
laws in contentious areas where there is a regulatory diversity within Member
States.17° However, in this and other cases often described as morally sensitive, the
analysis of EU law's effects is confined to concerns over the tension between the
protection of regulatory diversity and EU-imposed regulatory uniformity.
Commentators remain silent on the gendered effects of the diversity/homogenization
discussion, and on whether the protection of regulatory diversity may in fact seriously
undermine the right to health, dignity and overall gender equality at the EU level. The
next section turns to the analysis of the gendered dimensions of Grogan, and how it
could empower women and pregnant people.

1
67 Id. ¶ 24.

168 See, e.g., Rick Lawson, The Irish Abortion Cases: European Limits to National Sovereignty?, 1
EUR. J. HEALTH L. 167, 174 (1994).

169 See Diarmuid Rossa Phelan, Right to Life of the Unborn v Promotion of Trade in Services: The
European Court ofJustice and the Normative Shaping of the European Union, 55 (5) MOD. L. REv. 670,
689 (1992) (arguing with regard to Grogan that "Under this rationale, the promotion of trade by the Court
stands to override the promotion of life by a national constitution"). See also HERVEY & MCHALE, supra
note 163, at 92.

17' The literature is extensive on this point. See, e.g., Daniel Thym, The Constitutional Dimension of
Public Policy Justifications, in EXCEPTIONS FROM EU FREE MOVEMENT LAW. DEROGATION,
JUSTIFICATION AND PROPORTIONALITY, 170, 185-186 (Panos Koutrakos et al. eds., 2016) (arguing that the
public policy exception has always balanced "the broad thematic scope of the fundamental freedoms" in
cases where they interact with questions with "important cultural, social, and moral implications" and
arguing that these questions, in the case there is no harmonization "should be left largely to Member States
to be taken domestically"); Floris de Witte, Sex, Drugs and EULaw: The Recognition ofMoral and Ethical
Diversity in EU Law, 50 COMMON L. REV. 1545 (2013) (arguing that the EU "structurally pits different
national visions of 'good life' against each other", arguing that only a "a procedural proportionality test"
which tests the "reasonability" of a domestic measure, namely one that looks at transparency, consistency
and non-discrimination, is in line with a pluralistic ethos).
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B. Promoting Reproductive Rights Through Market Rules: Grogan 's Effects

For some commentators, the emancipatory potential of Grogan, and more broadly
of the market as a possible space for new contestations related to the scope of
reproductive rights, is clear.171 The importance of the ruling should not be
underestimated, as it protects access to abortion in cross-border situations by limiting
the restrictive policies of Member States. Even beyond the transnational cross-border
situation, it may also open the possibility for challenging states' choices in the
domestic context. The next two sub-sections show the potential empowering effects
of Grogan.

1. Cross-Border Abortion

Grogan protects the right of an EU citizen to receive cross-border abortion
services by physically crossing the border. This is not a hypothetical scenario. For
instance, studies show that women travel from Poland to neighboring states (Germany,
Slovakia, Austria) or to the Netherlands, and many clinics in these Member States
have Polish-speaking staff to address the situation.17 2 Similarly, in France many
women travel to Spain and the Netherlands. EU market rules also protect the right to
receive transnational services and provide them;1 73 Hervey and Sheldon make the case
that art. 56 TFEU, together with the e-commerce Directive, protects both the medical
staff providing abortion services, consultation and abortion pills to patients who are
based in another Member State, as well as the patients' right to receive them.174 A
possible restriction to the freedom to provide services was at stake in the case in which
Portugal blocked the entry of the Dutch association 'Women on the Waves' into its
territorial waters to provide information on sexual and reproductive rights, including
abortion. The EU Commission stressed that Member States could only restrict the
provision on services in case of specific legitimate grounds, and that the restrictions
had to respect the principle of proportionality and fundamental rights.175 However, for
art. 56 TFEU to be applicable and for access to cross-border abortion to therefore be
protected, there needs to be "a cross-border" or interstate element, leaving purely
domestic situations outside the scope of application of EU law.176

171 See, e.g., Hennette-Vauchez, supra note 28, at 399; Pizzarossa et al., supra note 27, at 376, 388.
172 Mecinska et al., supra note 2, at 398.
173 See Parliament and Council Directive 2000/31/EC, On Certain Legal Aspects of Information

Society Services, in particular Electronic Commerce in the Internal Market 2000 O.J.(L 178). See also
Reference for Preliminary Ruling, Bond van Adverteerders & Others v. Netherlands, Case 352/85,
EU:C:1988:196, ¶¶ 27, 30 (finding that the prohibition of advertisement and subtitling via cable networks
for operators established abroad constitute a restriction on the freedom to provide services).

174 See Tamara Hervey & Sally Sheldon, Abortion by Telemedicine in the European Union, 145 INT
J. GYNECOL OBSTET. 125 (2019).

175 Nelleke R. Koffeman, Morally Sensitive Issues and Cross-Border Movement in the EU. The Cases
of Reproductive Matters and Legal Recognition of Same-sex Relationships 120 (Nov. 4, 2015) (Ph.D.
dissertation) (on file with Leiden University Scholarly Publications).

176 Catherine S. Barnard, Free Movement of Natural Persons and Citizenship of the Union, in
EUROPEAN UNION LAW 397, 401 (Catherine Barnard & Steve Peers eds., 2020).
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What further opens up emancipatory possibilities is that the concept of
restrictions is defined broadly by courts,77 meaning that a wide array of domestic
rules limiting transnational mobility and restricting the provision of cross-border
services could be found to be contrary to EU law. This "generous interpretation" 178
has been reinforced by the adoption of the Patient's Rights Directive. The Directive
provides for the home Member State to reimburse the transnational healthcare costs,
except in some situations, still largely giving control to Member States.179

Although the case law of the CJEU has fluctuated over the years,180 it has to a
large extent significantly constrained the discretion of Member States to impose
restrictions on the freedom of circulation of services on grounds such as public policy
and public morality, public health or the protection of human rights.181 Typically, these
exceptions are interpreted narrowly and cannot be unilaterally defined.82 To justify
restrictions, states need to show that these measures are not discriminatory, that they
pursue one of the above-mentioned legitimate aims (public policy, public health or the
protection of their national identity), that they are pursued in a consistent way, and
that they are suitable and proportionate to the legitimate goal, meaning that there is no
other less-restrictive measure that could attain the same goal.183 Finally, justifications
grounded in public policy need to be consistent with Member States' human rights
obligations.184 In a series of recent cases involving the legal recognition of same-sex
families that, like abortion cases, touch upon a divisive issue within Member States,185

the Court found that a restriction on public policy grounds "may be relied on only if
there is a genuine and sufficiently serious threat to a fundamental interest of

177 See, e.g., Reference for Preliminary Ruling, Caixa-Bank France v. Ministere de l'Economie, des
Finances et de l'Industrie, Case C-442-02, EU:C:2004:586, ¶ 11 ("All measures which prohibit, impede, or
render less attractive the exercise of that freedom").

18 HERVEY & MCHALE, supra note 163, at 81 (according to whom these cases constitute a "very
generous interpretation of the rights of service recipients in EU internal market law").

179 See Parliament and Council Directive 2011/24/EU, On the Application of Patient's Rights in Cross-
Border Healthcare, art. 7-9 O.J. (L 88) 57-60; HERVEY &MCHALE, supra note 163, at 88 ("the arrangements
under the Patient's Directive .. . give significant control to national health authorities in the home (paying)
Member State").

18 Thym, supra note 170 (providing a description of the case law in relation to the public policy
exception).

181 TFEU, art. 62. See also judge-made test of "imperative requirements of public interest." Reference
for Preliminary Ruling, Rewe-Zentral AG v. Bundesmonopolverwaltung far Branntwein, Case 170-28,
EU:C:1979:42; Reference for Preliminary Ruling, Omega Spielhallen & Automatenaufstellungs-GmbH v.
Oberblirgermeisterin der Bundesstadt Bonn, Case C-36/02, EU:C:2004:614, ¶ 41 (on the protection of
human dignity).

182 See, e.g., Reference for Preliminary Ruling, Van Duyn v. Home Office, Case 41/74,
EU:C:1974:133, ¶¶ 6-7.

183 HERVEY & MCHALE, supra note 163, at 89. See also Niamh N. Shuibhne, Exceptions to the Free
Movement Rules, in EUROPEAN UNION LAW 521, 521-536 (Catherine Barnard & Steve Peers eds., 2020).

184 Reference for Preliminary Ruling, Carpenter v. Secretary of State for the Home Department, Case
C-60/00, EU:C:2001:447, ¶ 40.

185 See Ref. Prelim. Rlg., Coman, EU:C:2018:385 (involving the recognition of same-sex marriage in
Romania, which only recognizes heterosexual marriages, in connection with the right of residence);
Reference for Preliminary Ruling, V.M.A. v. Stolichna Obshtina, Rayon 'Pancharevo', Case C-490/20,
EU:C:2021: 1008 (in this case Bulgaria refused to issue a domestic birth certificate listing two women as
mothers, which was contrary to domestic law).
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society,"186 and that the restrictions need to be "consistent with the fundamental rights
guaranteed by the Charter."187

Against this legal background, Member States could still adopt restrictions to
abortion services if they are justified on public policy or public health grounds, and
they could claim that restrictions are necessary to protect the right of the unborn, or
the health of the woman, or to protect national identity.188 But they will need to show
that the restrictions are proportional, that there is no other less restrictive measure that
could pursue a similar goal and that the restriction is consistent with the Charter-and
in particular with the right to health (art. 35), equality (art. 20), the non-discrimination
(art. 21) and gender equality (art. 23) principles. As the previous part showed, human
rights bodies have repeatedly found that Member States' restrictive laws violate
gender equality and the right to health.189 In this context, according to Harvey and her
co-authors, in the case of telemedicine, a host Member State that restricts access to the
services of out-of-state doctors prescribing abortion pills would not pass the tests
before the CJEU or a national court applying EU law, 190 given the principle of primacy
of EU law.191

Besides individuals' legal actions, the infringement proceedings initiated by the
Commission against Member States, which allow the Commission to sue a Member
State in case of EU law violation, are another route for contesting restrictive laws that
entrench inequalities.192 In a recent case against Hungary, the Commission challenged
a law that prohibited minors accessing media representing diverse gender identities
and sexualities on various grounds, including the breach of art. 2 TFEU, which lists
the founding values of the EU, economic freedoms to provide services, the Directive
on electronic media and the Charter, and in particular the right to family and private
life, the respect for dignity and the prohibition of discrimination.193 A similar
reasoning could be applied in cases of abortion services: EU market rules can be
mobilized to challenge domestic restrictive laws that infringe upon fundamental
human rights and fundamental values of the EU.

2. Grogan's Domestic Effects?

The effects of the decision in Grogan may also be felt beyond purely cross-border
situations and could potentially bear on the application of existing EU equality law
instruments. Since 2000, EU law prohibits discrimination based on racial or ethnic
origin, which applies to supply of and access to services and healthcare. Similarly,
since 2004, a Directive on gender equality regarding the supply and access to services
prohibits discrimination based on gender, including direct and indirect forms of
discrimination, as well as harassment or sexual harassment.194 Unlike the EU Service

186 Ref. Prelim. Rlg., Coman, EU:C:2018:385, ¶ 44; Ref. Prelim. Rlg, V.M.A., EU:C:2021: 1008, ¶ 55.
18' Ref. Prelim. Rlg., Coman, EU:C:2018:385, ¶ 47; Ref. Prelim. Rlg, V.M.A., EU:C:2021: 1008, ¶ 58.
188 TFEU, art. 4 (3).
189 Supra note 35.
190 Hervey & Sheldon, supra note 174.
191 Reference for Preliminary Ruling, Costa v. E.N.E.L., Case 6/64, EU: C:1964:6.
192 TFEU, art. 258.
193 Case 769/22, European Commission v. Hungary 2023 O.J. (C/54) 16.
194 Council Directive 2004/113/EC, Implementing the Principle of Equal Treatment Between Men and

Women in the Access to and Supply of Goods and Services, O.J. (L 373) 37.
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Directive adopted in 2006, the gender equality Directive does not explicitly exclude
from its scope healthcare services.195 Restrictions to abortion being a form of gender-
based discrimination, and also potentially involving discrimination based on other
grounds such as race or ethnicity, could come under the purview of these two
Directives. They could be deployed together with the Charter to set aside restrictive
national law. However, whether these kinds of claims are successful in court will
ultimately depend on the interpretation of the direct effect of the Directive: namely,
whether the provision is clear, precise and unconditional.19 6

C. Stratified Reproductive Freedom and Gender Inequalities

Through the operation of EU market rules, access to abortion is only made
available to some-those who have the resources to cross borders. This system of
stratified reproductive freedom creates simultaneously a form of private transnational
self-government, turning women and pregnant people into rational consumers
interested in maximizing their individual utility, each in charge of availing themselves
of economic rules to access abortion abroad. The result is a reproduction of gender-
based inequalities, even when women are able to travel to obtain abortion.

1. Private Transnational Self-government

In EU law and policy, the consumer tends to be represented as a self-interested,
well-informed, mobile and rational individual, who can maximize market
efficiency.197 Historians have identified the emergence of the notion of the "market
citizen,""9 a consumer whose maximization of individual utility and efficiency199 is
key for the smooth functioning of the market. Similarly, legal scholars have described
the ways in which EU law has constructed consumers who are "useful for the market."
200 In this context, the market is imagined as playing the main distributive role of
resources and social justice,201 simultaneous to the retreat of progressive welfare states
following the application of EU austerity measures in the wake of the 2008/2009
sovereign debt crisis.202 This expansion of the market logic within law goes hand in

195 Parliament and Council Directive 2006/123/EC, On Services in the internal market, art. 2(2), 2006
O.J. (L 376) 51 ("This Directive shall not apply to the following activities: ... (f) healthcare services
whether or not they are provided via healthcare facilities, and regardless of the ways in which they are
organized and financed at national level or whether they are public or private").

196 See Ref. Prelim, Rlg., Van Duyn, Case 41/74, EU:C:1974:133 (finding that for a Directive to have
direct effect depends on the obligation being clear, precise and unconditional. Cf Reference for Preliminary
Ruling, Aklagaren v Hans Akerberg Fransson, Case C-617/10, EU: C:2013:105 (regarding the direct effect
of Charter of Fundamental Rights of the European Union, art. 50, Dec. 12, 2007, 2007 O.J. (C 303) 1).

197 Hans W. Micklitz, The Consumer: Marketized, Fragmentized, Constitutionalized, in THE IMAGES
OF THE "CONSUMER" IN EU LAW: LEGISLATION, FREE MOVEMENT AND COMPETITION LAW 21
(Dorota Leczykiewicz & Stephen Weatherill eds., 2016); Hans W. Micklitz, European Consumer Law, in
THE OXFORD HANDBOOK THE EUROPEAN UNION 526 (Erik Jones et al. eds., 2016).

198 FRANK TRENTMANN, EMPIRE OF THINGS: HOW WE BECAME A WORLD OF
CONSUMERS, FROM THE FIFTEENTH CENTURY TO THE TWENTY FIRST (2016).

199 Niklas Olsen, Consumer Imaginaries, Political Visions and the Ordering ofModern Society, in
THE MAKING OF CONSUMER LAW AND POLICY IN EUROPE 277, 297 (Hans W. Micklitz ed., 2016).

200 Marija Bartt, Internal Market Rationality, Private Law and the Direction of the Union:
Resuscitating the Market as the Object ofthe Political, 21 EUR. L. J. 572, 582 (2015).

201 Id. at 586-587.
202 Philomila Tsoukala, Eurozone Crisis Management and the New Social Europe, 20 COLUM. J.

EUR. L. 31 (2013).
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hand with the depoliticization of the market. This is because neither the normative
underpinnings of the representation of the consumer nor those of notions such as utility
and efficiency is ever explicitly and openly questioned in legal discourse.

Abortion being an economic service, women and pregnant people become
(gendered) consumers within this broader legal and economic context in the EU. In
application of these rules, women can choose to terminate their pregnancies, and are
left to define the scope of their private reproductive freedom. EU law is not designed
to steer Member States into a particular normative direction and force them to embrace
a thick understanding of substantive gender equality domestically, nor to provide
material or other resources for access to abortion. Rather, the impact of EU law is seen
as 'minimal,' in line with the goal of neoliberal states' 'minimal' intervention in the
market. EU law allows for the circulation of autonomous,203 reasonable agents who,
provided that they internalize the costs, can access services across states-except in
certain narrowly defined situations. This economic logic turns access to abortion into
a form of self-government, enabled by and subordinated to economic rules. This leads
to the depoliticization of reproductive rights by making them an individual consumer
choice, rather than core tenets of gender equality and gender justice. All of these
processes, moreover, take place in a context in which EU-imposed austerity measures
and an increasing role of the private sector have degraded healthcare systems across
the EU.204

Feminists have repeatedly argued that markets are inherently exclusionary and
are both gendered and raced,205 and they have also criticized the notion of reproduction
as 'private.' Many of them interrogated the notion of 'choice' in relation to abortion,
arguing that this isolates the regulation of procreation from distributive and political
questions, and therefore fails to question gendered and racialized forms of violence.2 06

This contrasts with a thick understanding of reproductive justice: making sure that
access to abortion is available to all, regardless of economic resources or mobility. 207

2. Intersectional Gender Based Inequalities

This system of private reproductive self-government resulting from EU economic
law only empowers some: those who have resources to travel. This creates differences

23 The concept of 'autonomy' is entrenched in both EU economic law and national laws. (Dorota
Leszykiewicz & Stephen Weatherhill eds., 2016). See Vanessa Mak, The Consumer in European Regulatory
Private Law: A Functional Perspective on Responsibility, Protection and Empowerment, in THE IMAGES
OF THE CONSUMER IN EU LAW: LEGISLATION, FREE MOVEMENT AND COMPETITION LAW 381 (Dorota

Leczykiewicz & Stephen Weatherill eds., 2016).
20 4 

See CORPORATE EUROPE OBSERVATORY, WHEN THE MARKET BECOMES DEADLY: HOW EFFORTS

TOWARD PRIVATIZATION OF HEALTH AND LONG-TERM CARE PUT EUROPE ON A POOR FOOTING FOR A

PANDEMIC (2021).
205 See CAROLE PATEMAN, THE SEXUAL CONTRACT (1988); Dorothy Roberts, Race, Gender and

Genetic Technologies: A New Reproductive Dystopia?, 34 SIGNS 783 (2009).
206 See KATHERINE MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE AND LAW (1989)

(arguing that the notion of 'privacy' and choice further insulates intimacy from political critique, and
therefore reflects male interests); ROBERTS, supra note 31 (arguing that the notion of 'choice' reflects the
interest of middle-class white women); Robin West, From Choice to Reproductive Justice: De-
Constitutionalizing Abortion Rights, 118 YALE L.J. 1395 (2009). See also a critique of privacy and rights
from a non-feminist conservative approach, MARY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT
OF POLITICAL DISCOURSE (1991).

207 See Part IV.
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based on socioeconomic backgrounds, and likely discriminations based on race,
immigration or ethnicity. Through its economic freedom of movement rules, EU law
enfranchises those who have sufficient resources to travel for several days and exit the
national healthcare system, and those who may have networks supporting them in this
endeavor. Traveling for abortion represents a significant financial cost for women and
their families.208 Those costs are related not only to traveling and healthcare, but also
to caring and work responsibilities. They are compounded by the fact that home
Member States have no obligation to finance the termination of pregnancy under EU
rules. They are under an obligation only to reimburse treatments to which the patient
is entitled in the home State, and in addition, the reimbursement of transnational health
services may be conditioned to a system of prior authorization by the home State.209

This notion that EU economic rules will create a stratified system of reproductive
freedom dovetails with those concerns expressed in health law. Scholars argue that the
current rules of cross-border services, while enhancing the patient's choice and
autonomy, actually privilege those who are mobile, wealthy and better educated, and
many have been critical of this consumerist turn."° But, regardless of whether the
person has sufficient financial resources and support networks to exit the national
discriminatory healthcare system, traveling to obtain an abortion creates significant
additional psychological burden and anxiety.2" Given that in many contexts, as
explained in Part I, women seeking abortion are from marginalized groups, rules that
privilege only those who have the option and resources to travel risk forcing all the
others in less privileged positions to pursue their pregnancies or have clandestine,
unsafe abortions.

This stratified system of reproductive freedom, where EU law protects the
reproductive choices of only the small group of those women and pregnant people
who are able to travel, is accentuated by the fact that EU human rights law framework
protects Member States' restrictive policies from scrutiny. The following part explains
why this is the case.

208 See, e.g., A, B, and C. v. Ireland, CE:ECHR:2010:1216JUD002557905, ¶ 163. ("The Court
considers it evident . . . that travelling abroad for an abortion was both psychologically and physically
arduous for each of the applicants. It was also financially burdensome for the first applicant").

209 HERVEY & MCHALE, supra note 163, at 87 (arguing that the Directive overall preserves the control
of the Member States in relation to reimbursement).

210 This dovetails with the critiques of the consumerist turn. See HERVEY & MCHALE, supra note 163,
at 81-82.

[T]he ability to choose to travel to another Member State for health care privileges
those patients who are able to behave as consumers of healthcare. Such patients are
those who are able and willing to travel; those who are wealthy enough to pay for
treatment in advance . . . Patients who have those characteristics are likely to be
among the better educated [and] more wealthy ... They are unlikely to include among
them those patients who are the most vulnerable, who are unable to travel, have no
disposable income... and who have no knowledge and experience of other Member
States. The implications of EU health law in this context are enhanced patient choice
and autonomy, and a move away from notions of equal access based on
(professionally determined) medical needs.

21 See A, B, and C. v. Ireland, CE:ECHR:2010:1216JUD002557905, ¶ 126. ("[O]btaining an abortion
abroad, rather than in the security of their own country and medical system, undoubtedly constituted a
significant source of added anxiety. The Court considers it evident that travelling abroad for an abortion
constituted a significant psychological burden on each applicant."); see also, supra note 30.
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III. EU HUMAN RIGHTS FRAMEWORK: PROTECTING MEMBER STATES'
ABORTION LAWS

The EU human rights framework enables the perpetuation of gender-based
inequalities by shielding Member States' restrictive abortion laws from any EU
scrutiny. Challenging restrictive domestic laws that breach human rights, endangering
women and pregnant people's lives and health, remains almost impossible. Like
international law that protects domestic matters, reproduces the public/private
dichotomy, and ultimately erases and entrenches gender-based inequalities at the
international level, 212 the EU constitutional framework ends up reproducing similar
ideological divides.

Despite legal evolutions that, over the decades, have strengthened
the formal protection of human rights at the EU level, 213 the EU's
commitment to a robust understanding of human rights, and
therefore gender equality, remains very ambivalent. In part, this is
because the EU was never designed as a human rights organization.
This is reflected in the EU's limited competence regarding human
rights protection, specifically through the Charter of Fundamental
Rights' limited scope of application and the CJEU's emphasis on
the EU's "legal autonomy" vis-a-vis international human rights law
(A). Moreover, although the adoption of the EU Charter of
Fundamental Rights has been celebrated as a major milestone in the
protection of human rights in the EU, the meaning of rights
guaranteed by the Charter may not be robust enough to seriously
challenge domestic restrictive abortion laws. According to the
Charter, the rights that correspond to those protected by the ECHR
should be given the same meaning as the rights guaranteed by the
ECHR (art. 52.3). Yet in terms of abortion access, the ECtHR case
law largely confirms the trend of protection of Member States'
regulatory choices vis-a-vis the rights of women and pregnant
people (B). Overall, then, this EU constitutional framework enables
domestic intersectional forms of discrimination related to abortion
access to persist. It solidifies a stratified system of reproductive
freedom by legitimizing the cross-border abortion as the only
possible legally protected way to terminate the pregnancy.

Of course, the discussion about the breadth and scope of EU human rights
commitment is itself weaved into the broader analyses and assumptions about the
political and legal nature of the EU, as well as into those about EU law's relationship
with international human rights law. The following part is not an extensive review of

212 Feminist scholarship on this point is extensive, see, e.g., Hilary Charlesworth, Christine Chinkin &
Shelley Wright, Feminist Approaches to International Law, 85 AM. J. INT'L L. 613 (1991); Karen Engle,
86 AM. SOC'Y INT'L PROC. 253 (1992); Karen Knop, Re/Statements: Feminism and State Sovereignty in
International Law, 3 TRANSNAT'L L. & CONTEMP. PROBS. 293 (1993).2 13

MARK DAWSON, THE GOVERNANCE OF EU FUNDAMENTAL RIGHTS (2017).
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the evolution of EU human rights,2 4 and it does not purport to answer the question of
what the political and legal nature of the EU is or should be. Rather, it sketches out
some of the salient features of the structure of the EU's constitutional order that
explain why, despite human rights and gender equality being fundamental values of
the EU, the constitutional structures to a large extent protect Member States' laws
related to abortion access and perpetuate gender-based inequalities.

A. Structural EU Constitutional Limits

The EU's institutional history, its current constitutional framework and the Court
of Justice's assertion of the EU's 'autonomy' vis-a-vis international human rights
instruments all play a part in upholding the legal status quo that protects Member
States' restrictive abortion laws.

1. EU Institutional History and Present

The story of the EU's missed opportunities to build a robust system of human
rights protection is by now well known. Various institutional initiatives in the 1950s
that sought to protect human rights both externally and internally were rejected in
favor of a "cautious," "pragmatic," "step-by-step" and "functional approach."2 15 As a
result of this political choice, the EU's founding treaties were silent on human rights
protection.2 16 Simultaneously, European integration has been firmly embedded within
the colonial project geared towards the preservation of Member States' economic ties
with their overseas possessions, rather than prioritizing the respect for human rights.2 "

Over the past five decades, and especially after the adoption of the Treaty of
Amsterdam in 1999, and the Treaty of Lisbon in 2009, which made the Charter of
Fundamental Rights an integral part of the Treaty framework, human rights protection
has been formally expanded and strengthened. EU measures need to respect human
rights, and they must be interpreted in light of human rights obligations. However,
there has been a reluctance to build a robust EU human rights framework that would
meaningfully challenge human rights breaches by Member States.

In part, this is because of the division of competencies within the EU. Human
rights have been perceived as potentially undermining the constitutional principle of
attributed competence, according to which the EU is only competent in those areas
that are explicitly conferred by the Treaty, encouraging a competence creep by the

214 See Gr inne de Bnrca, The Evolution ofEU Human Rights Law, in THE EVOLUTIONS OF EU LAW
480 (Gr inne de Bnrca & Paul Craig eds., 2021) (summarizing different legal evolutions and human rights
frameworks' limits).

21 Grhinne de Bnrca, The Road Not Taken: The European Union as a Global Human Rights Actor,
105 AM. J. INT' L L. 652 (2011).

211 Id. at 664-667 (arguing that there is no evidence that the silence indicated drafters' intentions that
human rights matters should remain outside the scope of the new Communities).

217 PEO HANSEN & STEFAN JONSSON, EURAFRICA, THE UNTOLD HISTORY OF
EUROPEAN INTEGRATION AND COLONIALISM (2014); ANDREW WILLIAMS, EU HUMAN
RIGHTS POLICIES, A STUDY IN IRONY 17 (2004), MARTIN HOLLAND, THE EUROPEAN UNION
AND THE THIRD WORLD (2002); Diamond Ashiagbar, Race and Colonialism in the Construction of
Labor Markets and Precarity, 51 Ind. L. J. 506 (2021).
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EU.218 There has been, therefore, a consistent effort by Member States to constrain the
extent to which the EU can scrutinize Member States' policies and promote human
rights domestically.219 As de Bnrca notes, in contrast to the EU's external policy that
actively promotes human rights,2 20 "any legal and constitutional discussion of human
rights issues in the EU today is invariably accompanied by Council and Member
States' assertions about the EU's limited competence, and the legitimate scope of
human rights law and policy within the EU continues to be narrowly defined."2 2 1 For
the most part, human rights values are promoted in areas in which the EU already has
competence, namely antidiscrimination and social inclusion policy.222 Overall,
according to de Bnrca, "the EU's constitutional framework conveys a deeply
ambivalent message about the EU's role in protecting and promoting human rights."223

Despite human rights being a fundamental value of the EU, the constitutional
framework works to restrict any meaningful monitoring of Member States' laws and
limit the EU's human rights role.2 24 Efforts to constrain the scope of human rights
protection are reflected in the limits placed on the EU Charter's scope of application.
According to art. 51 of the Charter, rights are only applicable if the Member State is
implementing EU law. The legal definition of what constitutes "implementation" of
EU law is in flux.225 Commentators have argued that the category of Member States'
action falling within the scope of application of EU law is still "elusive" when the
action is not related in a straightforward way to the implementation of EU law.226
While the Charter protects the right to life and health and prohibits discrimination
based on gender and other grounds, all of which are relevant for challenging Member
States' restrictive laws and practices, it is highly unlikely that the Charter could be as
such mobilized to challenge Member States' restrictive abortion laws in any broad and
meaningful way, except when applied in connection to EU's existing legislation, such
as, as argued above, economic law applicable to abortion services. Moreover, the
Charter cannot extend the competences of the Union,2 2 7 and it can only be applied
within the scope of the EU powers defined by the Treaty. Health being an exclusive
competence of the Member States, the Charter cannot be applied in a way that would
challenge this distribution of power.

218 Katja S. Ziegler, Autonomy: From Myth to Reality - Or Hubris on a Tightrope? EU Law, Human
Rights and International Law, in RESEARCH HANDBOOK ON EU LAW AND HUMAN RIGHTS 267
(Sionaidh Douglas-Scott & Nicholas Hatzis eds., 2017) (justifying concerns over competence creep); Elise
Muir, Fundamental Rights: An Unsettling Competence, 15 HUM. RTS. REv. 25, 27-35 (2014) (arguing that
"the increased importance of fundamental rights on the legal agenda of the EU may question the
'constitutional' foundations of the European legal order" and that "[t]here is ... an inherent tensionbetween
the allocation of competences and the dynamics of fundamental rights protection").

219 De Bnrca, The Road Not Taken, supra note 215, at 676.
220 WILLIAMS, supra note 216.
221 De Bnrca, The Road Not Taken, supra note 215, at 681.
222 Id. at 682.
223 Id. at 686.
224 De Burca, The Road Not Taken, supra note 215.
225 PAUL CRAIG & GRAINNE DE BORCA, EU LAW, TEXT, CASES AND MATERIALS 465-466 (7th ed.,

2020) (noting that "it can ... be difficult to predict which situations will be deemed to lie 'outside,' and
which 'inside' the field of application of EU law for the purposes of human rights review.").

226 CRAIG & DE BORCA, supra note 225, at 465.
227 See also TFEU art. 6.
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2. EU Legal Order's Autonomy

Another major obstacle to a meaningful, robust human rights framework
challenging states' restrictive abortion laws stems from the position of the Court and
its assertion of the EU legal order's autonomy. The Court has only relatively recently
started engaging with human rights arguments, instead adjudicating predominantly
economic issues. In the 1970s, it recognized human rights as a source of EU law, and
it has since developed human rights principles which limit the Community's actions.
228 But the Court's efforts have been largely directed towards the protection of the
autonomy and supremacy of EU law. Although the Court has, in one of its early
decisions, found that it would look to the "guidelines" following from international
human rights instruments,2 2 9 it has more recently repeatedly asserted the "legal
autonomy" of the EU legal order in relation to international and comparative human
rights regimes.2 30 Moreover, while the Charter reaffirms those rights as they result
from the international obligations common to Member States, the ECHR and the
ECtHR case law, the European Social Charter, and the TFEU cite the ECHR as among
the sources of EU human rights laws,2 31 as many commentators have pointed out, the
Court of Justice has been disregarding international and comparative human rights law
in its case law overall. 232 The Court very exceptionally mentions international human

228 Case 4/73, Nold v. Commission [1974] E.C.R. 492; Case 11/70 Internationale Handelsgesellschaft
mbH v. Einfuhr- und Vorratsstelle far Getreide and Futtermittel [1970] E.C.R. 1125; Case 29/69, Stauder
v. City of Ulm (1969) E.C.R. 419.

229 See Nold [1974] E.C.R. 492 ¶13. See also Case 94/00, Roquettes Freres [2002] E.C.R. I-9011.
23 Grkinne de Bnrca, The Court ofJustice and the International Legal Order after Kadi, HARV. INT'L

L J. (2009) (arguing that the approach of the Court emphasizes "separateness, autonomy, and constitutional
priority of EC legal order over international law"). A reason for this stems from a particular kind of
formalistic, minimalistic and self-referential style of legal reasoning inspired by the Conseil d'Etat-
France's highest administrative court-which does not make room for more ample legal reasoning and
dissenting voices. See Grainne de Bnrca, After the EU Charter of Human Rights: The Court ofJustice a
Human Rights Adjudicator?, 20 MAASTRICHT J. OF EUR. COMPAR. L. 168 (2013).

231 TFEU art 6.3 ("Fundamental rights, as guaranteed by the European Convention for the Protection
of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common
to Member States, shall constitute general principles of the Union law.").

232 Craig & de Bnrca, supra note 225, at 436 ("Apart from the ECHR, the ECJ has rarely drawn on
other regional and international instruments and this neglect has attracted criticism"); Mark Dawson, What
Does it Mean to Say that the Court ofJustice is Not a Human Rights Institution? A Critical Appraisal, 14
J. HUM. RTS. PRAC. 215, 217 (2022) ("EU law has often been remarkably blind to human rights law");
Amalie Frese & Henrik Palmer Olsen, Spelling it Out-Convergence and Divergence in the Judicial
Dialogue Between CJEU and ECtHR, 88 NORDIC J. INT'L L. 429, 457 (2019) ("[the CJEU and the ECHR]
are still not exercising judicial dialogue through cross-references to any significant extent"); Israel de Jesus
Butler & Olivier de Schutter, Binding the EU to International Human Rights Law, 27 Y.B. EUR. L. 277,
281 (2008) ("the Court has ignored a large body of international human rights treaties"); de Bnrca, After the
EU Charter ofHuman Rights, supra note 230, at 172-73 (noting that "there has been a remarkable lack of
references on the part of the Court of Justice to other relevant sources of human rights law," and that there
has been "virtually no references to other human rights jurisprudence and rulings"). On the disconnection
between EU law and various human rights regimes on health issues, see, e.g., HERVEY & MCHALE, supra
note 170, at 163.
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rights instruments in its decisions,233 even in cases in which all Member States are
party to those international obligations.234

The Court most explicitly articulated the principle of the autonomy of the EU
legal order in relation to international human rights law in its Opinion 2/13 on the
accession of the EU to the ECHR. The Court found that the accession to the
Convention is incompatible with EU Treaties, because it risks undermining the
principle of EU legal order's autonomy.2 35 This principle was first developed in
relation to domestic law, in order to establish EU law's separateness from Member
States' legal orders, affirm the EU's primacy and direct effect, and reinforce the notion
that the EU is different from public international law. Only later was it also asserted
in relation to international public law.2 36 The accession to the Convention would
subordinate the Court to an external mechanism of control-the ECtHR-which may
impose a "particular interpretation of EU law" on the Court and EU institutions.237

Moreover, it would run against the "mutual trust" principle that is foundational to the
EU legal order.2 38 According to this principle, there is a presumption that, when
applying EU law, Member States comply with fundamental rights recognized by EU
law. This essentially means, according to the Court, that not only do Member States
have no obligation to adopt national standards stricter than those guaranteed by EU
law, but also that they have no obligation to check if other Member States respect
human rights law guaranteed by EU law. The 'mutual trust' principle is at the heart of
the claim of the EU's legal order autonomy, even though this notion of compliance
with minimum fundamental rights, as Eleanor Spaventa notes, "appears to be based
more on a legal fiction than on facts."2 3 9

While commentators have observed a tendency towards "closure" in relation to
international human rights law,240 the Court has in certain cases made express
connections to the ECHR and the case law of the ECtHR when interpreting the
Charter, while always asserting the EU's legal autonomy. It has done so in finding that

233 See, e.g., WS v. Intervyuimsht organ na Darzhavna agentsia za bezhantsite pri Ministerskia savet,
Case 621/12, EU:C:2023:314 (referring to the CEDAW Convention and the Istanbul Convention); FOA v.
Kommunernes Landsforening (Kaltoft), Case 354/13, EU:C:2014:2463, ¶ 53 (citing the Convention on the
Rights of Persons with Disabilities); European Parliament v. Council, Case 540/03, ECLI:EU:C:2006:429,
¶ 37 (citing the UN Convention on the Rights of the Child and the International Covenant on Civil and
Political Rights).

234 De Jesus Butler & de Schutter, supra note 232.
235 Opinion 2/13 of the Court (Full Court), 18 December 2014, EU:C:2014:2454, ¶¶ 170-200.
236 Jed Odermatt, When a Fence Becomes a Cage: The Principle of Autonomy in EU External

Relations, Working Paper EUI MWP 2016/07, at 11-17 (2016) (tracing the evolutions of the principle in
CJEU case law).

237 Opinion 2/13, EU:C:2014:2454, at ¶ 184.
238 Id. at ¶ 194.
239 Eleonor Spaventa, A Very Fearful Court? The Protection of Fundamental Rights in the European

Union after Opinion 2/13, 22 MAASTRICHT J. EUR. & COMP. L. 35, 51 (2015).
240 Ziegler, Autonomy, supra note 218 (noting that the adoption of the Lisbon Treaty marks a "closure

towards international law and international human rights law more specifically"); de Bnrca, supra note 232
(documenting the decrease in mentions of ECHR case law from 2009-2011 after the Charter became
binding); but see Christina Eckes, Protecting Supremacy from External Influences: A Precondition for a
European Constitutional Order?, 18 EUR. L. REV. 230, 250 (2012) (arguing that the European legal order
needs to defend its autonomy more firmly than a well-established State).
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the Convention and the ECtHR should be "taken into account,"2 4 1 or that the rights
guaranteed by the Charter that correspond to those granted by the Convention should
be given the same meaning as the one determined by the Convention and ECtHR case
law.24 2 The case law has, however, been described as "varied,"2 43 and the use of the
ECtHR as "selective."2 4 4 But, in the case of abortion access, even if the Charter's rights
were to be interpreted in light of the ECHR, this would not necessarily lead to a reading
of EU human rights that truly embraces a thick understanding of reproductive justice.
Instead, such an interpretation might even risk reproducing gender-based inequalities.

B. The Limits ofthe European Court of Human Rights' Case Law

The ECtHR has failed to incorporate a capacious understanding of reproductive
justice in its case law on abortion access. This is because, up until now, the ECtHR
has given most weight to the substantive choices of the states when it comes to the
regulation of abortion. It has asserted that the State has a wide margin of appreciation
that protects the substantive choice of the State, while still imposing on the State the
obligation to adopt a minimal procedural framework that guarantees that abortion is
accessible under the conditions set by domestic law (1). This minimal procedural
framework has an ambivalent effect: it constrains the State by shaping the domestic
regulatory framework to guarantee the right to access to lawful abortion, while
simultaneously reproducing gender-based inequalities (2).

1. A Wide Margin of Appreciation for States

Interpreting the right to private and family life, 245 the Court found that the
Convention does not guarantee the right to abortion, holding instead that the State has
a wide margin of appreciation to define the legal conditions under which abortion is
legally accessible.246 The judge-made doctrine of the "margin of appreciation" is
deployed by the Court to strike a balance between the regulatory diversity within

241 See, e.g., Case 601/15, PPU-N, J.N. v. Staatssecretaris van Veiligheid en Justitie, EU:C:2016:85,
¶¶ 44-46 (2016) (asserting that the Convention, while not formally incorporated, should inform Charter
interpretation without exceeding guaranteed rights); Case 398/13 P, Inuit Tapiriit Kanatami and Others v.
European Commission, EU:C:2015:190, ¶¶ 45-46, 61 (2015) (asserting that ECtHR case law on property
rights should be considered in cases concerning indigenous cultural and economic rights).

242 See, e.g., Case 205/15, Directia Generala Regionala a Finantelor Publice Brasov v. Vasile Toma,
EU:C:2016:499, ¶¶ 41-44 (2016); Jasper Krommendijk, The Use of the ECtHR Case Law by the Court of
Justice After Lisbon: The View of Luxembourg Insiders, 22 MAASTRICHT J. EUR. & COMP. L. 784 (2015)
(noting that the examination of ECtHR case-law is less extensive).

243 Vasiliki Kosta & Bruno de Witte, Human Rights Norms in the Court ofJustice of the European
Union, in HUMAN RIGHTS NORMS IN "OTHER" INTERNATIONAL COURTS 263, 277 (Martin Scheinin ed.,
2019).

244 De Birca, After the EU Charter of Fundamental Rights, supra note 230, at 174.
245 See ECHR art. 8 (protection of private and family life).
246 See Brid Ni Ghrkinne & Aisling McMahon, Access to Abortion in Cases of Fatal Foetal

Abnormality: A New Direction for the European Court of Human Rights? 19 HUM. RTS. L. REV. 561
(2019) (noting that the Court leaves a wide margin of appreciation to states when ECHR art. 8 is applied);
Fiona De Londras, Fatal Foetal Abnormality, Irish Constitutional Law, and Mellet v. Ireland, 24 MED. L.
REV. 591, 597-598 (2016) (arguing that the question of whether and if abortion is allowed is one that the
State can decide "without any effective supervision by the European Court").

40 [Vol. 30.1



EU ABORTION LAW AFTER DOBBS

Member States and the effective protection of human rights.24 7 The prohibition of
abortion for reasons of well-being or health falls, however, within the right to private
life. The Court found that the State has a positive obligation to guarantee its citizens'
right to effective respect for their physical and psychological integrity.248 In two cases,
due to specific circumstances and the great vulnerability of the plaintiffs, the Court
also found that the ill-treatment those plaintiffs suffered reached the minimum
threshold of severity to breach the Convention's prohibition against torture and
inhuman and degrading treatment.249

Once the State has defined its regulatory framework, the Convention imposes on
the State an obligation to create a minimal procedural framework to guarantee the right
to access to abortion, as regulated by the law. In a series of cases against Poland, the
Court found that:

[O]nce the State, acting within its limits of appreciation, adopts
statutory regulations allowing abortion in some situations, it must
not structure its legal framework in a way which would limit real
possibilities to obtain an abortion. In particular, the State is under a
positive obligation to create a procedural framework enabling a
pregnant woman to effectively exercise her right of access to lawful
abortion. 250

The Court has repeatedly found that "the State is under a positive obligation to
create a procedural framework enabling pregnant women to effectively exercise her
right of access to lawful abortion."2 1 This implies that the decision-making needs to
be fair, and that the pregnant individuals must be permitted involvement in the process,
so that they may protect their interests. In the context of a termination of pregnancy
procedure, this means that "the relevant procedure should guarantee to a woman at
least the possibility to be heard in person, and to have her views considered."2 2

In many ways this approach entrenches states' substantive choices with minimal
supervision by the ECtHR, no matter how narrow the grounds are for legal abortion.
This minimal procedural framework contrasts with a more substantive understanding
of reproductive justice.253 It fails to assess the protection under the Convention in
relation to the broader context and other rights protected-such as non-
discrimination-which would reveal the complex configurations of power and
structural forces in which access to abortion is embedded. By focusing on the

247 Janneke Gerards, Margin of Appreciation and Incrementalism in the Case Law of the European
Court of Human Rights, 18 HUM. RTS. L. REV. 495, 497-500 (2018) (describing the "margin of
appreciation" but arguing that it has become a purely "rhetorical device").

248 P. and S. v. Poland, app. no. 57375/08, at ¶ 96; R.R. v. Poland, app. no. 2716/17 ¶185.
249 P. and S. v. Poland, app. no. 57375/08, at ¶¶ 157-169; R. and R. v. Poland, app. no. 2716/17, at ¶¶

148-162.
25 P. and S. v. Poland, app. no. 57375/08, at ¶ 99.
251 P. and S. v. Poland, app. no. 57375/08, at ¶ 99; R.R. v. Poland, app. no. 2716/17, at ¶ 200; Tysi4c

v. Poland, app. no. 5410/03, at¶ ¶ 116-124.
252 P. and S. v. Poland, app. no. 57375/08, at ¶ 99; Tysi4c v. Poland, app. no. 5410/03, at ¶ 117.
253 See, e.g., Daniel Fenwick, Abortion Jurisprudence at Strasbourg: Deferential, Avoidant and

Normatively Neutral, 34 LEGAL STUD. 214 (2014) (arguing that the Court has confined its analysis to
procedural issues and has avoided the substantive issue of gender-based discrimination created by domestic
law).
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procedural framework, participation and procedural fairness, the Court for instance
neglects other aspects of accessibility, such as the availability of trained medical staff,
the absence of gender stereotypes or the geographical availability of health
facilities.2 4

2. Ambivalent Effects and Gender (In)Equalities

This procedural framework has an ambivalent impact. As Erdman argues, its
substantive implications can serve both progressive and conservative ends. On the one
hand, it can be seen as furthering substantive ends of broadening access to abortion,
by emphasizing states' positive obligations, addressing human rights violations in the
future-beyond the individual case-and guiding domestic legal reforms (including
those related to medical practices). For instance, the Court has indicated that the lack
of private law remedies under domestic law breaches the Convention.255 Similarly, it
has found that in cases of conflict over whether conditions for legal abortion were met,
the regulatory framework needs to ensure "clarity" for the pregnant person, which can
be complicated by the chilling effect criminalization of abortion can have on
doctors.256 The focus on procedure exposes and calls into question the power doctors
have over their patients, and asks if this dynamic undermines pregnant people's say
on matters regarding their bodies.

At the same time, if the State decides to adopt restrictive laws, these procedural
requirements-including laws governing medical practice-will be deployed to limit
pregnant people's rights and options. Moreover, the decontextualized procedural
requirement may entrench intersectional forms of inequalities. Erdman asks: "What
woman can and will speak?" She argues that existing inequalities between wealthy
and poor women will be reinforced by this seemingly empowering norm guaranteeing
women's rights to be heard:

Women with means will exit rather than fight the system, [t]he poor,
the less able, and the less educated are resigned to access[ing]
abortion within the system, but they are also the most burdened and
threatened by it. For a woman who does not know the words to say,
the claims to convince, the right to be heard may seem a cruel
gesture.257

The obvious limits of the Court's decision make more urgent the question of how
to make access to abortion a reality on the ground within the EU institutional
framework. The pressure to tackle this issue also grows because of the emergence of
well-organized transnational groups opposed to the right to abortion and any progress

254 See, e.g., P. and S. v. Poland, app. no. 57375/08, ¶ 105 (noting that the nearest public hospital where
the abortion could be performed was 500 kilometers from the applicant's home but refraining from any
conclusion regarding ECHR art. 8).

255 P. and S. v. Poland, app. no. 57375/08, at ¶ 110 (noting the inadequacy of Art. 8 civil-law remedies
regarding the protection of pregnant women's rights).

25' Tysiqc v. Poland, app. no. 5410/03, ¶ 116 (in case of conflict on whether a legal criterion is met,
"the applicable legal provisions must first and foremost, ensure clarity of the pregnant person's position"
and that the criminalization of abortion can have a "chilling effect" on doctors.).

257 Joanna Erdman, The Procedural Turn: Abortion at the European Court of Human Rights, in
ABORTION LAW IN TRANSNATIONAL PERSPECTIVE: CASES AND CONTROVERSIES 121, 140-41 (Rebecca J.
Cook, Joanna N. Erdman & Bernard M. Dickens eds., 2014).
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when it comes to gender equality, extensively documented by scholars and
international and EU bodies.258

IV. A WAY FORWARD? TOWARDS A THICKER VERSION OF
REPRODUCTIVE AND GENDER JUSTICE IN THE EU

In the previous parts I showed how, largely, EU legal structures favor the
emergence of a system of stratified reproductive freedom that goes hand-in-hand with
the protection of Member States' restrictive abortion laws, and thus perpetuate gender-
based inequalities. Within this context, what might an alternative pathway to an EU
that embraces a thicker understanding of reproductive justice and gender equality look
like?25 9

A starting point of this analysis should be to embed domestic laws and practices
around abortion in the context of historical intersectional gendered, raced, and classed
inequalities. Such an analysis also requires mapping out and critically examining all
the ways in which the EU legal framework has protected the domestic processes of
marginalization that continue to restrict reproductive freedom. An alternative pathway
that starts remedying these historical patterns of inequalities and domination would be
to systematically interpret and apply EU laws and policies, in light of the prevailing
materialist approach, to Member States' international human rights obligations related
to abortion access. This approach would require states to materially provide an
enabling environment for accessing abortion (rather than the guarantee of abstract
rights), and an intersectional approach would interrogate multiple forms of
intersecting inequalities based on, inter alia, race, ethnicity, immigrant status and
class. Adopting such an approach would also require constant (re)evaluation of EU
policies in light of the limits of human rights standards, in order to ensure that the EU
truly seeks to tackle restrictive national measures and intersectional forms of
inequalities.

To expand on some of these points, the first subsection (A) briefly sketches out
how the materialist and intersectional approach is reflected in the human rights bodies'
interpretations of international human rights obligations that are common to all
Member States. The second subsection (B) examines how this approach dovetails with
some existing EU laws and policies. The final subsection (C) fleshes out the potential
limits of a human rights framework. This part does not seek to provide a blueprint for
the EU's action; rather, it attempts to offer some suggestions to help close the gap
between the EU's commitment to human rights and gender equality, and the reality of

258 Kuhar & Patemotte, supra note 48; European Parliament, Backlash in Gender Equality and
Women's and Girls' Rights, at 1 (2018), available at
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/604955/IPOLSTU(2018)604955_EN.pdf;
Council of Europe, Women's Sexual and Reproductive Rights in Europe (2017), available at
https://www.coe.int/en/web/commissioner/women-s-sexual-and-reproductive-rights-in-europe.

259 This section does not address the specific case of Malta or examine how the proposals here might
affect or influence Maltese abortion law. According to Protocol No. 7 of Malta's EU accession agreement,
nothing in the EU treaties or their amendments "shall affect the application in the territory of Malta of
national legislation relating to abortion." Malta currently has one of the most restrictive abortion laws in the
Union. Whether the proposals in this section could impact Maltese abortion law ultimately depends on the
interpretation of this Protocol and the broader understanding of the supremacy of EU law and its
fundamental principles, concepts closely tied to particular views of what the EU is and should be. Protocol
No. 7 on Abortion in Malta, OJ L 236, 2003.
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its role in shielding harmful abortion laws and practices. The success of the
implementation of the alternative legal pathways discussed here will, to a large extent,
depend on the political reality in the EU. At the time of this writing, the European
Parliament and the Commission are dominated by conservative parties, and we are
seeing the surge of right-wing parties across Member States and in the European
Parliament.260 Nevertheless, Section B focuses on the inner logic of the EU legal
framework, showing that it can to a certain extent make room for a more capacious
understanding of reproductive freedom across the EU.

A. A Materialist and Intersectional Approach to International Human Rights

Over the past decades, international human rights bodies and actors, and
especially feminist movements, have shaped the notion of reproductive and sexual
rights.261 Today, there is a relative consensus at the international level that states need
to guarantee unhindered access to safe and legal abortion and eliminate obstacles and
discriminations that stem from restrictions to abortion access. It is a materialist
approach to human rights, to the extent that it defines the necessary conditions for
guaranteeing access to abortion, as opposed to defining the right to abortion in more
abstract terms, divorced from concrete measures and broader social, cultural and
economic processes.

International human rights instruments insist that access to safe, legal and
effective abortion needs to be guaranteed by the State,262 as do the underlying
conditions for the full realization of this right, while remaining attentive both to the
material conditions and to the multiple forms of intersectional discrimination faced by
marginalized groups-including poor women, migrants, indigenous and other ethnic
minorities, people with disability and LGBTQ+ people. This means that states have
an obligation to liberalize their laws so as to improve access and remove obstacles to
safe and legal abortion.263

260 Phillip Jacqu6 & Virginie Malingre, European Election Results: A More Conservative Parliament
Under the Pressure from the Far-Right, Le Monde, June, 10 2024.

261 Rachel Rebouchd, Abortion Rights as Human Rights, 25 Soc. & LEG. STUD. 765 (2016).
262 UNHRC, General Comment No. 36, U.N. Doc. CCPR/C/GC/36 at ¶ 8 (Sept. 3, 2019).
263 Id. at ¶ 8 ("States parties may not regulate pregnancy or abortion ... in a manner that runs contrary

to their duty to ensure that women and girls do not have to resort to unsafe abortion, and they should revise
their abortion laws accordingly."); UNHRC, General Comment No. 28, art. 3 (The Equality of Rights
Between Men and Women), U.N. Doc. CCPR/C/21/Rev.1/Add.10 ¶10 (Mar. 29, 2000) ("States parties
should give information on any measures taken by the State to help women prevent unwanted pregnancies,
and to ensure that they don't have to undergo life-threatening clandestine abortions"); Committee on
Economic, Social, and Cultural Rights (CESCR), Comment No. 22 on the right to sexual and reproductive
health, U.N. Doc. E/C.12/GC/22 ¶ 28 (May 16, 2016) ("The realization of the rights of women and gender
equality, both in law and in practice, requires repealing or reforming existing discriminatory laws, policies
and practices in the area of sexual and reproductive health. Removal of all barriers interfering with access
by women to comprehensive sexual and reproductive health services, goods, education, information and
education is required."); CEDAW Comm. Comment No. 35 on gender-based violence against women,
updating general recommendation No. 19, U.N. Doc. CEDAW/C/GC ¶¶ 18, 29 (Jul. 26, 2017) (holding that
the violations of women's sexual and reproductive and health rights, include the denial or delay of safe
abortion and/or post-abortion care, can constitute torture, or cruel, inhuman or degrading treatment. States
should "[r]epeal ... all legal provisions that are discriminatory against women and thereby enshrine,
encourage facilitate, justify or tolerate any form of gender-based violence."); CEDAW Comm. General
Comment No. 34 on the rights of rural women, U.N. Doc. CEDAW/C/GC/34 ¶ 39 (c) (Mar. 7, 2016) (State's
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The United Nations' Committee on Economic, Cultural and Social Rights'
(CECSR) General Comment on the right to sexual health exemplifies this material
reading of states' human rights obligations. The CECSR notes that due to "numerous
legal, procedural, practical and social barriers, access to the full range of sexual and
reproductive health facilities remains a distant goal for millions of people," especially
those experiencing "intersecting forms of discrimination that exacerbate
discrimination in both law and practice, such as lesbian, gay, bisexual, transgender
and intersex persons and persons with disabilities." 264

The General Comment lists the elements that constitute a right to reproductive
and sexual health, in addition to what is materially needed to make this right a reality
in practice: its availability. This means not only the availability of health facilities,
services and programs, but also the availability of goods and services, such as potable
drinking water and sanitation, and of adequate facilities such as hospitals and clinics
that are the "underlying determinants" for the realization of this right. Availability also
means "availability of trained medical and professional personnel." It also requires
states to ensure that refusals to perform abortion for ideological reasons-such as
conscientious objection-are not an obstacle to accessing services.2 5

Another element is accessibility of facilities, goods and information, without
discrimination. This includes the notion of physical accessibility: facilities should be
within the geographical reach including for those in rural areas. It also includes
affordability: services need to be affordable for all, "provided at no cost or based on
principle of equality." States also need to ensure information accessibility, including
the "right to seek, receive and disseminate" information and ideas concerning sexual
and reproductive health. Moreover, the dissemination of misinformation or restrictions
to individuals' right to receive information about sexual and reproductive health need
to be repealed as violations of the duty to respect human rights.266 The two final
elements are: (1) acceptability, meaning facilities, goods and services need to be
respectful of people's cultures; and (2) quality, requiring that those services,
infrastructures, goods and information related to sexual and reproductive freedom be
"evidence-based, and scientifically and medically appropriate and up to date."

All these elements need to be read in light of the non-discrimination principle,
which refers to substantive equality and intersectionality. 267 This is because obstacles
to abortion access further exacerbate gender-based and other forms of inequalities. For
instance, the Working Group's report on the issue of discrimination against women in
law and practice notes that, in countries where abortion is criminalized and restricted,
the "safe termination of pregnancy is a privilege of the rich." 268 According to human

obligation to repeal laws and regulations that impede access to abortion services, such as mandatory waiting
periods).

264 CESCR, Comment No. 22, supra note 57.
265 See also Report of the Working group on the issue of discrimination against women in law and in

practice, U.N. Doc. A/HRC/38/46, ¶ 34 (May 14, 2018) ("the Working Group reaffirms that health-care
providers' conscientious objection to reproductive health care cannot be accommodated if such objection
would put women's health and life in danger.").

266 CESCR, Comment No. 22, supra note 57 ¶ 41.
267 

Id. ¶¶ 30-32.
268 See Report supra note 265 at, ¶35.
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rights bodies, states should aim to ensure universal access to abortion services, without
discrimination, especially for individuals from marginalized groups.2 69

B. Existing EULaws and Policies and the Materialist Approach

How does the above-mentioned approach map onto the EU's laws, policies and
its institutional structure? How can an EU response be designed to take seriously the
dangers and critique of "competence creep?"

1. The Charter

Despite the CJEU's emphasis on its autonomy vis-a-vis international human
rights law, the EU Charter explicitly links to international human rights law. The
materialist approach can thus be deployed when interpreting the Charter, and in
particular the right to health (art. 35), the right to dignity (art. 1), the right to physical
and psychological integrity (art. 3), the prohibition of torture (art. 4) and the equality
provisions (arts. 21-24) which are relevant in case of abortion regulation, and which
are all applicable to existing EU laws and policies. In its preamble, the Charter
reaffirms the rights as they result from international obligations common to Member
States. Moreover, according to its art. 52(3), the Union can adopt a more extensive
protection than the ECHR's. For now, the ECHR has limited itself to a procedural
approach to issues of right to abortion access, avoiding directly addressing substantive
issues of discrimination, and it has adopted a wide margin of appreciation doctrine.
By contrast, the Charter could be interpreted as guaranteeing a substantive approach
to the right to abortion access through the international human rights standards
described above. Finally, according to its art. 53, nothing in the Charter should be
interpreted as restricting or adversely affecting the rights guaranteed by international
agreements to which all the Member States are party. This provision also favors the
materialist approach when interpreting the Charter.

While the EU does not have a broad competence in health law or gender equality,
which structurally limits the EU's capacity to challenge Member States' restrictive
laws regarding abortion access, the Charter does apply to both the EU's soft law
regarding the support it offers to Member States as well as Member States'
cooperation in the field of health in application of art. 168 TFEU. The Charter also
applies to the interpretation of art. 56 TFEU, and to the Directive on gender equality
regarding access and supply of services, which all apply, or have the potential to apply,
to access to abortion. Finally, it also constrains the interpretation and the application
of the new EU legislation and policies, such as the Regulation on the EU's action in
the field of health, as well as the resource distribution under the new recovery plan
NextGenerationEU.27 ° Incentives or (re)distribution of resources can be a powerful
way of guiding, supporting and constraining domestic processes related to
reproductive and sexual health: as such, they have the potential to challenge restrictive
abortion laws and practices, and to address gender and other forms of inequalities built

269 CESR, General Comment No. 22, supra note 257, ¶ 45.
270 Communication From the Commission to the European Parliament and the Council on a new

funding strategy to finance NextGenerationEU, COM (2021) 250 final. (Mar. 14, 2021).
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into domestic healthcare systems. The next two subsection briefly analyze these two
EU tools.

2. EU Regulation on Union's Action in the Field of Health

A recent Regulation establishing a Program for the Union's Action in the field of
health for 2021-2024,271 adopted in response to the Covid-19 pandemic, mentions in
its preamble the EU's goal to fight against inequalities and promote equality between
men and women, including as it relates to sexual and reproductive healthcare. In light
of the constitutional division of competence, the program is designed to create a
framework for strengthening the exchange of best practices, foster capacity building
within states, address issues related to the internal market, and include resources for
the implementation of the Program.272 One of its objectives is to "enhance access to
quality, patient-centered, outcome-based healthcare and related services," which
relates to "supporting Member States' actions to promote access to sexual and
reproductive healthcare and supporting integrated and intersectional approaches to
prevention, diagnosis, treatment and care."2 73 The European Parliament has urged the
EU Commission to "make full use of its competence in health policy, and to provide
support to Member States in guaranteeing universal access to SRHR (sexual and
reproductive health rights)" within the framework of this program.2 74 A materialist
approach can shape EU measures and policies adopted to further the goals of this
Regulation while strengthening capacity building within States, enabling the
dissemination and exchange of best practices, or distributing resources. It is, however,
unclear to what extent the Regulation could lead to the adoption of legal acts that
strengthen access to abortion in situations in which the domestic legal framework is
restrictive.

Recently, a European citizen's initiative "My Voice, my Choice" was registered
by the Commission to introduce a proposal for financial support of Member States that
would perform abortions for those from the EU who do not have access to legal and
safe abortion in their host Member States, through an opt-in mechanism. The proposal
would make more effective access to abortion in transnational situations that are
already protected by EU law, but its reach could not go beyond that. The Commission
noted that the initiative does not fall outside its constitutional powers to submit a legal
act. It reiterated the contours of the division of competence, noting that the initiative
does not demand the harmonization of laws, and stressing that it does not seek to
interfere within States' competences nor undermine the healthcare and ethical choices
of Member States. 275

271 Commission Regulation 2021/522 of Mar. 21, 2021, EU Regulation 2021/522 of the European
Parliament and of the Council of 24 March establishing the Programme for Union's action in the field of
health (EU4Health Programme) for the period 2021-2027, and Repealing Regulation (EU) No 282/2014,
O.J. (L 107), 2021.

272 Id. Recital 8.
273 Id. Annex I, 7, c.
274 European Parliament Resolution on global threats to abortion rights, supra note 13, at, ¶ 31.
275 Commission Regulation 2021/522 of Mar. 21, 2021, EU Regulation 2021/522 of the European

Parliament and of the Council of 24 March establishing the Programme for Union's action in the field of
health (EU4Health Programme) for the period 2021-2027, and Repealing Regulation (EU) No 282/2014,
O.J. (L 107), 2021. Commission Implementing Decision (EU) 2024/1158 of 10 April 2024 on the request
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3. The NextGenerationEU Recovery Plan

NextGenerationEU is the major recovery plan adopted by the EU to address the
consequences of the Covid-19 pandemic, the implementation of which is largely
overseen by the EU Commission. The main part of this recovery plan is the Recovery
Resilience Facility,276 through which Member States receive loans and grants for
ambitious reforms to foster health, economic and social resilience, as well as for digital
and green transitions, among others. Member States prepare recovery and resilience
plans that lay out their strategies and reforms to achieve the objectives defined in the
Regulation, consistent with the priorities identified by the Commission and the
Council.2 7 7 The plan is then assessed by the Commission and approved by the
Council.278

Two main areas of EU interventions are health and equality.279 And, as with all
EU activities, the EU Charter influences and constrains the actions of the EU and of
Member States when implementing EU law. Given this focus of the recovery plan and
the importance of access to abortion to ensure health, well-being and gender equality,
a materialist approach to the Charter in connection to reproductive and sexual health
could and should be one of the guiding principles for Member States when preparing
the recovery plans, and for the Commission when assessing the proposed reforms.
Implementing this approach would align the EU distribution of resources with its
commitment to gender equality and human rights, while defining the contours of a
thicker understanding of reproductive justice.

C. Human Rights' Limits

The main argument in this part is that a capacious understanding of reproductive
justice could and should be embedded within the EU legal order, in line with Member
States' human rights obligations. This, however, necessarily requires a cautious
approach that acknowledges and engages with the limits of the human rights
framework. These critiques are important, and it is crucial to keep them in mind when
interpreting and designing the EU's laws and policies.

Some of these critiques are well known. For some, human rights law fails to
address the root causes of human rights violations, removing from view the systemic
forces that lead to abuses, portraying them as random and contingent rather than

for registration, pursuant to Regulation (EU) 2019/788 of the European Parliament and of the Council, of
the European citizens' initiative entitled My Voice, My Choice: For Safe And Accessible Abortion (notified
under document C(2024)2353) OJ Commission Implementing Decision (EU) 2024/1158 of 10 April 2024
on the request for registration, pursuant to Regulation (EU) 2019/788 of the European Parliament and of
the Council, of the European citizens' initiative entitled My Voice, My Choice: For Safe And Accessible
Abortion (notified under document C(2024)2353) OJ L 2024/1158, 2024.

276 Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021
establishing the Recovery and the Resilience Facility, 2021 O.J. (L 57) 17.

2 77 Id. arts. 17, 18.
278 

Id. art. 19.
279 Commission, Commission, Recovery and Resilience Scoreboard, Thematic Analysis, Health

(2021) https://ec.europa.eu/economy finance/recovery-and-resilience-scoreboard/assets/thematic analysis
/5_Health.pdf; Commission, Commission, Recovery and Resilience Scoreboard, Thematic Analysis,
Equality (2023) https://ec.europa.eu/economyfinance/recovery-and-resilience-scoreboard/assets/thematic
analysis/scoreboard_thematicanalysisequality.pdf.
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structural.280 Others argue that human rights risk entrenching the centrality of states;
that they entrench an apolitical vision of the world, phasing out competing ideologies
for emancipatory change.281 For others, human rights are embedded within the
Western logic,282  perpetuating center/core peripheries, an individualistic
understanding of the subject of human rights283 and a binary understanding of gender
that fails to encompass the plurality of gender identities.28 4 Finally, many have argued
that human rights are limited in tackling the uneven distribution of resources and
economic justice, and that they dovetail with the predominant neoliberal logic.28 5

Others have countered that, despite these limits, the language of human rights has also
given important leverage to movements that shape (reproductive) rights on the ground
and push for social and legal changes across legal contexts.286 Building on this
approach, Griinne de Birca argues in a recent book that the effects of human rights
law and practices need to be appraised in a context of multiple and diverse interactions
between different actors, norms and institutions, all operating at various state and non-
state levels.28 7

To these limits, one needs to add a relatively new trend of ongoing re-articulation
and mobilization of human rights by well-organized tmnsnational conservative
movements. Scholars are arguing that the human rights are being shaped,
misappropriated and ultimately undermined by a coalition of populist and
conservative governments, political parties, lawyers and religious and economic
actors.288 They seek to advance a distinct understanding of human rights which
advances certain rights, such as the right to life of the fetus or family rights, and
excludes certain right bearers such as LGBTQ people.28 9 For Erdman and Bergallo it
is the very structure of liberal abortion law within human rights, premised on
"compromise" between repression and exception, the "abstraction" of human rights
and the "proceduralization" of abortion as illustrated in the case of the ECtHR, that
actually feeds the illiberal governments' and actors' use of human rights to
significantly limit reproductive autonomy.290

280 Susan Marks, Human Rights and Root Causes, 74 THE MODERN L. REV. 57, 57-58 (2001).
281 David Kennedy, International Human Rights, Part of the Problem, 11 HARV. HUM. RTS. J. 101,

101-125 (2002).282 
MAKAU MUTUA, HUMAN RIGHTS: A POLITICAL AND CULTURAL CRITIQUE (2002).

283 Wendy Brown, "The Most We Can Hope For... " Human Rights and the Politics of Fatalism, 103
S. ATLANTIC Q. 451, 455 (2004).284 

RATNA KAPUR, GENDER, ALTERITY AND HUMAN RIGHTS: FREEDOM IN A FISHBOWL (2018).
285 SAMUEL MOYN, NOT ENOUGH: HUMAN RIGHTS IN AN UNEQUAL WORLD (2019). For an overview

on interventions on human rights and inequality, see, e.g., Danie Brinks, Julia Dehm & Karen Engle, Human
Rights and Economic Inequality, 10 HUMANITY 363 (2019).

286 The literature is extensive; see, e.g., SALLY ENGLE MERRY, HUMAN RIGHTS AND GENDER
VIOLENCE: TRANSLATING INTERNATIONAL LAW INTO LOCAL JUSTICE (2006).

287 GRAINNE DE BORCA, REFRAMING HUMAN RIGHTS IN A TURBULENT ERA (2021).
288 See Katherine G. Young, Human Rights in the Constitutional Era of Dobbs, COLUM. HUM. RTS.

REV. (forthcoming 2025); Gr inne de Bnrca & Katharine G. Young, The (Mis)Appropriation of Human
Rights by the New Global Right: An Introduction to the Symposium, 21 INT'L J. CONST. L. 205 (2023)
Katharine G. Young, Human Rights Originalism, 110 Geo L.J. 1097 (2022); Freddric Mdgret, Human
Rights Populism, 13 HUMANITY: INT'L J. HUM. RTS., HUMANITARIANISM & DEV. 240 (2022).

289 De Bnrca & Young, supra note 288 at 210. But see Mdgret, supra note 288 (arguing that populist
movements are exploiting an existing weakness within human rights).

290 Joanna N. Erdman & Paola Bergallo, Abortion Law Illiberalism and Feminist Politics in
Comparative Perspective, 20 ANN. REV. OF L. & SOC. SCI. (forthcoming 2024).

2024] 49



COLUMBIA JOURNAL OF EUROPEAN LAW

Serious human rights limits persist when it comes to reproductive justice. One of
them is the concern that they are unable to deliver a robust understanding of
reproductive justice. This pertains to a truly intersectional practice at the heart of
reproductive justice social movements. For Rachel Rebouche, a reliance on human
rights may marginalize intersectional perspectives that, according to social
movements, cannot be separated from issues of gender, class and colonial legacies that
persist in the present, and risks dismissing the diversity of voices and experiences from
the Global South.291 In addition, and in relation to the broader political economy, she
argues that "human rights approaches may fail to solve problems in the delivery of
health services, and may not answer questions about infrastructure, resources, or
professional ethics."2 9 2 As Rebouche notes, at the heart of the regulation of abortion
access is "the problem ... of politics-how communities and countries decide to
allocate social goods and assistance."2 9 3 Because of this, she notes, health justice
advocates may be skeptical about the ability of human rights to ensure that limited
resources are allocated in a just way.294 All of these important limits should be taken
into account when interpreting human rights in relation to abortion access, and the
EU's responses should be constantly re-evaluated against this background.

CONCLUSION

In this paper I have described the many ways in which the EU legal frameworks-
both EU human rights law and economic law-regulate abortion access, and to
evaluate some of their effects on gender equality and reproductive justice. The main
argument is that overall, and despite legal evolutions that may empower some women
and pregnant people by challenging restrictive domestic laws and practices, the EU
legal framework contributes to creating a stratified system of reproductive freedom.
Abortion access is protected for those women and pregnant people who have financial
and other resources to travel within the EU to get an abortion abroad, or those who
have the financial and other resources to obtain abortion pills abroad. For all the others,
the EU shields Member States' domestic law. By doing so it accentuates intersectional
forms of inequalities, as those who face obstacles for accessing abortion across
Member States are women and pregnant people who are already in vulnerable
situations. After critically engaging with the EU legal framework, this paper suggests
an alternative pathway for the EU-one that embraces a broader understanding of
reproductive justice within the EU constitutional limits. It tentatively argues that the
interpretation and the scope of existing and future EU laws and policies should be
embedded within a materialist approach to human rights, to guarantee access to
affordable and non-discriminatory abortion.

291 Rachel Rebouch6, Reproducing Rights: The Intersection of Reproductive Justice and Human
Rights, 7 UC IRVINE L. REV. 579, 602 (2017).

2 92 Id. at 603.
293 Id. at 604.
294 Id. at 606.
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