
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

Sources in Interpretation Theories: The International Law-Making Process

Venzke, I.
DOI
10.1093/law/9780198745365.003.0020
Publication date
2017
Document Version
Final published version
Published in
Oxford Handbook of the Sources of International Law
License
Article 25fa Dutch Copyright Act (https://www.openaccess.nl/en/policies/open-access-in-
dutch-copyright-law-taverne-amendment)
Link to publication

Citation for published version (APA):
Venzke, I. (2017). Sources in Interpretation Theories: The International Law-Making Process.
In S. Besson, & J. d'Aspremont (Eds.), Oxford Handbook of the Sources of International Law
(pp. 401-421). (Oxford Handbooks). Oxford University Press.
https://doi.org/10.1093/law/9780198745365.003.0020

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, P.O. Box 19185, 1000 GD Amsterdam, The Netherlands.
You will be contacted as soon as possible.

Download date:17 Oct 2026

https://doi.org/10.1093/law/9780198745365.003.0020
https://handle.uba.uva.nl/personal/pure/en/publications/sources-in-interpretation-theories-the-international-lawmaking-process(c856e072-b989-4eda-87f5-d63292d80da2).html
https://doi.org/10.1093/law/9780198745365.003.0020


The Oxford Handbook of the Sources of International Law

Samantha Besson (ed.), Jean dʼAspremont (ed.)

https://doi.org/10.1093/law/9780198745365.001.0001

Published: 2017 Online ISBN: 9780191860263 Print ISBN: 9780198745365

Search in this book

CHAPTER

https://doi.org/10.1093/law/9780198745365.003.0020  Pages 401–421

Published: 05 February 2018

Abstract

Keywords:  Choice of law, General principles of international law, Sources of international law, Treaties,
interpretation

Subject:  Jurisprudence and Philosophy of Law, International Law, Law

Series:  Oxford Handbooks

Collection:  Oxford Handbooks Online, Oxford Scholarly Authorities on International Law

19 Sources in Interpretation Theories: The International
Law-Making Process 
Ingo Venzke

It is generally recognized that interpretations do not take meanings from norms but give meanings to

them. In this way, the practice of interpretation contributes to the process of international law-

making. The chapter takes as a starting point the understanding of interpretation in international law

as an argumentative practice about the meaning of legal norms. It asks which meaning interpreters

should give to a norm and how they should justify their interpretative choices. Turning from the rule of

interpretation to the reality of the practice, the chapter further asks, ‘What do interpreters do when

they interpret?’ It draws attention to the power that interpreters exercise and to the biases that they

maintain. In conclusion, the chapter stresses that it is necessary to keep a keen eye on the role of power

and rhetoric in the interpretative practice that makes international law.

I. Introduction

In the process of making international law, what are the roles of the sources of law and of the practice of

interpretation? It is for the sources of law to prescribe how legal norms come into existence. According to a

bygone, orthodox position, that is the be-all-and-end-all of the process of law-making. Following this

position, the practice of interpretation releases or reveals the meaning that lies within the legal norm that

has emerged through the sources of law. The practice of interpretation does not contribute to the law-

making process. It takes the meaning from the norms.
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It is generally recognized, however, that the practice of interpretation gives meanings to norms.

Interpretations, at the very least, complement the role of sources in the law-making process. There is a

close connection between the two: sources, on the one hand, and interpretation, on the other. One way of

thinking further about this close connection is to stress, as Duncan Hollis does in his chapter in this volume,

that the sources of law present themselves as rules that also require interpretation.  Interpretation is

‘existential’, in Hollis’ account, as it already partakes in the process of establishing what counts as a legal

norms.  I agree and opt for a di�erent angle.

p. 402

1

2

My argument starts once a legal norm has been identi�ed as a reference point for interpretation.

Interpretation in international law, I submit, is best understood as an argumentative practice about the

meaning of a legal norm. Interpreters’ argumentative practice, I argue, shifts meanings, o�ers new

reference points for the legal discourse, and thereby contributes to the law-making process. But

recognizing that the practice of interpretation contributes to the process of law-making is itself only the

starting point for a series of further queries (section II: Norm Texts and their Meaning).

3

A �rst set of such queries continues to ask how interpreters should go about their business. How should

interpreters justify their choices as to which meaning to give to norms? What are the speci�c reasons that

can justify claims about meaning in legal discourse? As is well known, the rule of interpretation in

international law points to the ordinary meaning of the norm text, its context, its object and purpose, and to

parties’ intentions. The rule of interpretation is, as all rules are, subject to interpretation. To possibly

inform interpretations, the present chapter discusses di�erent reasons that may support claims about the

meaning of norms. Answers to what interpreters should do, however, remain largely inconclusive, at least

in the abstract (section III: The Rule of Interpretation).

A second set of queries continues to focus not on the rule of interpretation but on the reality of the

interpretative practice (section IV: The Reality of Interpretation). The driving question is not what

interpreters should do, but what they are doing. Approaches to the practice of interpretation in this vein

place emphasis on how interpreters choose speci�c claims and justify them in a way that is most likely to

make their own preferences prevail. Other approaches notably draw attention to the ways in which

interpretations re�ect the biases of interpreters and of interpretative communities—biases that undergird

both a given norm’s prevailing meanings and the prevailing limits of the legal discourse. This is one way in

which section IV is in fact closely connected to the previous section III. The other way is by recognizing that

social expectations on what interpreters should (not) do also limit what interpreters can actually do.

These limitations account for the autonomy of international law as a distinct social practice. The

conclusions show how thinking of interpretation as an argumentative practice invites further questions

about the balance of reason, rhetoric, and power in that practice (section V: Conclusion).

p. 403

Throughout this chapter, reference is made to norms and norm texts. That is a straightforward focus when it

comes to treaties and other texts (such as unilateral declarations, resolutions of international

organizations, and judicial decisions, even if their interpretation may not be subject to the same

argumentative demands). I submit that interpretation in international law is generally a matter of

interpreting norm texts, even when it comes to customary law.  There will always be a gap between, on the

one hand, identifying and somehow articulating a customary norm and, on the other, any conclusion about

the meaning of that norm, be it in a speci�c case or more generally. The practice of interpretation �lls that

gap and shifts its borders in an ever-creative fashion. Arguments on how a customary norm should be

interpreted are notably not well developed.  That may well be due to the disputed belief that the process of

law-making ends with the identi�cation of a customary norm according to the received criteria of a general

practice and opinio juris.  Arguments from the Vienna Convention on the Law of Treaties (VCLT), in any

event, do not travel well within the land of custom, not the least because, when compared to treaty norms, a

much higher degree of abstraction, if not mysticism, is necessary to understand a customary norm as the

4

5

6
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1. Taking Meaning and Giving It

2. Interpretations as Specific Kinds of Arguments

product of authors and their intentions. In spite of these di�erences, the chapter continues to speak of norm

texts generically, regardless of their source.

II. Norm Texts and their Meaningp. 404

According to an orthodox view, international law is made the moment it comes into existence through the

recognized channels of legal sources. The imagery of the metaphor is superb: the concept of the legal source

pictures law-making as a one-time act when the law springs from dark and hidden places into daylight.

The act of interpretation is then imagined as an act of discovery downstream. It is supposed to reveal and

release the law that was made elsewhere. The creation of a norm through the channels of legal sources is

accordingly the be-all-and-end-all of the law-making process. Interpretation gives e�ect to the law but

has nothing to do with its making.

7

Occasionally, this view continues to resurface in legal scholarship and practice. In the words of one

prominent commentary, interpretation is about ‘releasing the exact meaning and the content of the rule of

law that is applicable to a given situation’.  The international legal norm is supposed to contain within itself

what the act of interpretation discovers. But this view was already subject to compelling critique at the time

that the International Law Commission (ILC) drafted the VCLT.  Sir Humphrey Waldock argued that ‘the

process of interpretation, rightly conceived, cannot be regarded as a mere mechanical one of drawing

inevitable meanings from the words in a text . . . In most cases interpretation involves giving a meaning to a

text.’  Waldock’s view is also re�ected in the ultimate wording of Article 31 of the VCLT, which does not

presume that treaty terms come with an inherent meaning that is somehow contained in the norm text. It

speaks of the ‘ordinary meaning to be given to the terms of the treaty’.

8

9

10

Rather than o�ering a basis that could decide between interpretations, norm texts provide reference points

for the argumentative practice of interpretation—for the semantic struggles about what the norm texts

mean.  This position follows on the heels of di�erent theories supporting that a norm text cannot itself

decide which interpretation is the right one or whether a concrete interpretation falls within that norm or

outside it.

11p. 405

12

What follows from this starting point is that interpretations are best understood as arguments about which

meaning should be given to a norm text. Interpretations are arguments—claims to the law supported by

reasons. Interpretations do not trace the steps that lead to the discovery of the law, preserved in the norm

text. They o�er reasons for why one meaning should be given to a norm text rather than another.  It

further follows that the practice of interpretation partakes in the process of law-making.  An equation of

law-making by way of interpretation with politico-legislative law-making that passes through the channels

of the sources of law, however, does not follow from recognizing the law-making side of interpretative

practice.

13

14

One way of supporting the distinction between di�erent modes and moments of law-making places

emphasis on the di�erent kinds of reasons that can support claims in a politico-legislative context of law-

making, on the one hand, and in a context of interpretative law-making, on the other.  An example from

international legal practice may be illustrative: the majority in the controversial Abaclat award argued that

‘it would be unfair to deprive the investor of its right to resort to arbitration based on the mere disregard of

the 18 months litigation requirement’.  In his persuasive dissenting opinion, Georges Abi-Saab critiqued

15

16p. 406
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1. The Common, Ordinary Meaning

that the majority ‘strike[s]  out a clear conventional requirement, on the basis of its purely subjective

judgment’.  It is easy to see that Abi-Saab would have struck the balance di�erently.  That is not the point.

A balance had been struck ‘at the appropriate legislative level, by the parties themselves’, he argued.  The

balance is re�ected in the treaty text opening up an avenue towards international arbitration but subjecting

it to an eighteen-month domestic litigation requirement. Arguments of fairness or expediency were on the

table when drafting the treaty text and they have led to a certain outcome. The tribunal must not unravel the

legislative agreement. It needs to stay within the con�nes of the practice of interpretation.

17 18

19

Interpretations may thus be understood as claims about meaning that are supported by a speci�c, limited

set of reasons. The limits are sustained by a ‘culture of formalism’, a professional ethos.  Where the

borders of such a culture lay—i.e., what kinds of arguments are allowed and which are not—di�ers between

contexts and audiences.  The demands vary signi�cantly regarding who is interpreting—a scholar in a law

journal or a judge in a decision. Bearing those di�erences in mind, positions on where to draw the line are

not the least expressions of what the interpreter should do. To which degree should the interpreter stick to

the norm text? Might she even be allowed to invoke considerations such as those of fairness?

20

21

III. The Rule of Interpretation

The prevailing limits of the interpretative discourse are shaped by the rule of interpretation. As is well

known, Article 31 of the VCLT spells out the general rule of interpretation—in the singular, notably: ‘(1) A

treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms

of the treaty in their context and in the light of its object and purpose.’

p. 407

Article 31 does not stop there, of course, but speci�es what counts as context in paragraph two and lists, in

paragraph three, what else one should take account of, together with the context. Article 32 of the VCLT

points to the supplementary means of interpretation, especially the preparatory work of the treaty.22

The rule of interpretation is certainly subject to the same fate of interpretation. With the words of Ludwig

Wittgenstein, it ‘hangs in the air along with what it interprets, and cannot give it any support’.  The

practice of using Articles 31 and 32, not their text itself, can o�er some cues—albeit loose and �uctuating—

about the prevailing limits of the interpretative discourse.  Plus, some reasons in support of interpretative

claims fare better than others from the vantage point of interpretative theories.

23

24

A �rst and arguably foremost reason for giving a certain meaning to a norm would be that it is simply the

ordinary one.  Taking his cues from Wittgenstein, Dennis Patterson argues that the practice of

interpretation in fact needs common, ordinary usage as a basis. Interpretation cannot itself establish the

meaning of a norm text without an already present practice of rule-following.  Interpretation is, in

Patterson’s words, parasitic on the understandings that common usage sustains.  We can only interpret a

practice that is already there—the common usage. Whether we do so successfully, Patterson further

submits, can only be known if we join the practice, i.e. in a pragmatic sense.

25

26

27

28

The thought of Robert Brandom further supports and clari�es this position. Reaching deep into theories of

linguistics, Brandom explains his approach in a way that speaks to (international) lawyers, namely with a

case law model of communication in which the interpreter takes the prototypical role of the judge. ‘The

current judge’, Brandom writes, ‘is held accountable to the tradition she inherits by the judges yet to

come.’  In other words, whether an interpretation is correct depends on how it �ts with past practices (i.e.

common, ordinary usage) as assessed by the next interpreter down the line. Interpreters in the present are

p. 408
29
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2. The Context

tied to the past by interpreters of the future.  Future judges tie them to the common, ordinary meanings

that they inherit. At the same time, interpretative practice can and does shift common, ordinary meanings.

It is the relationship between interpreters, not some inherent meaning, that stabilizes meanings and also

allows them to change.

30

For example, when interpreters in the context of the World Trade Organization (WTO) argue about what it

means that a trade-restrictive measure must be ‘necessary’ in the sense of Article XX of the General

Agreement on Tari�s and Trade (GATT), they support their claims with references to that term’s ordinary

meaning, mostly as taken from dictionaries.  The Appellate Body (AB) did so as well and found that a

measure is ‘necessary’ if there is no less restrictive alternative that is reasonably available. The AB has

shaped the legal discourse, which has accepted its interpretative claim and now continues to develop further

what it means that an alternative trade measure must be ‘reasonably available’. Interpretative practice has

shifted the meaning of ‘necessary’ and it has o�ered new reference points for interpretation (i.e.

‘reasonably available’).

31

32

There are a series of other lingering questions, including at which point in time the meaning of norm text

needs to be ordinary—at the time of concluding a treaty or at the time of applying it.  The case between

Nicaragua and Costa Rica before the International Court of Justice (ICJ) illustrates the problem. By virtue of

an 1858 boundary treaty, Nicaragua had obliged itself to respect Costa Rica’s right to use the San Juan River

for ‘free navigation . . . for the purposes of commerce’.  It seems correct, as Nicaragua had argued in its

submissions, that commerce meant trade in goods at the time when the treaty was concluded. No one could

then have foreseen that commerce would one day extend to a services industry such as ecotourism.  But

it seems equally clear that ecotourism is today a (signi�cant) commercial activity. As the meaning of

commerce has changed, Nicaragua’s treaty obligations have changed with it. According to the ICJ’s

majority, it may even be presumed that the parties to the boundary treaty intended to use terms whose

‘meaning or content is capable of evolving’.  In sum, the law changes through changes in the ordinary

meaning of norm texts—those changes may be part of larger societal process (e.g. ‘commerce’ in the

boundary treaty), or they may primarily be the product of the legal discourse itself (e.g. ‘necessary’ in

Article XX of the GATT).

33

34

p. 409 35

36

Norm texts do not stand in a vacuum, but come with context, object, and purpose.  The minority of judges

in the ICJ case between Nicaragua and Costa Rica did not �nd the claims to the ordinary meaning of

commerce persuasive and instead placed emphasis on the context in which that term had been used.  In

order to theoretically support references to the context of norm texts one could highlight that meaning is

relational, not representational—that the meaning of trade in ‘goods’ gains meaning in distinction with

‘services’ or that the meaning of ‘combatant’ emerges from its distinction with ‘civilian’ and not from

something that the terms ‘goods’ or ‘combatant’ really represents.  Modern linguistics would speak of

semantic webs of meanings—the meaning of a term is essentially embedded within a web of others.

37

38

39

40

Article 31 (3) of the VCLT notably lists a series of considerations that ‘shall be taken into account, together

with the context’. It extends to ‘subsequent agreements’, ‘subsequent practice’, and ‘other relevant rules of

international law’. This larger context has received great attention in debates about interpretation in

international law, including in the work of the ILC.  A lot of doctrinal questions of how to understand

this paragraph, however, remain open without the possibility of approaching them here.

p. 410 41
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3. The Object and Purpose

a. Policy-Oriented Jurisprudence

b. Integrity and Fit

Another set of reasons that can support claims about what a norm text means connects to the text’s object

and purpose. In the process of drafting the VCLT, these reasons were strongly favoured by Myres McDougal.

In his view, an interpreter should ask herself what the purpose of the law is in the concrete case. She should

then adopt the interpretation that best meets that purpose.  McDougal was certainly aware that the

purpose is hard to determine, and that di�erent claims might easily compete in this regard. Together with

his colleagues in New Haven, he thus constructed a whole set of guiding moral principles, all of which would

ultimately be directed towards the protection of human dignity.  The norm text in fact recedes quite far

into the background of the interpretative practice. Michael Reisman argued further in this line that

international legal doctrine and practice had set up a myth—namely, the myth that international law could

be found by looking at the sources of law.  Instead, he opined, international law emerges from the myriad

of legal communications that a plethora of actors utter every day. That practice should be guided by—and be

interpreted in the light of—overarching concerns of humanity.

42

43

44

45

These two elements of the policy-oriented jurisprudence à la New Haven are central: �rst, it contends that

interpretation ought to be directed at the overarching purpose of international law, the protection of human

dignity or humanity. Secondly, it recognizes the creativity of interpretative practice and sees law-making

as a process of communication. The main points of critique, in turn, have centred on the abundant faith in

the moral judgement of the interpreter and on the fate of the authors of the law, who recede all too far into

the background.

p. 411

46

Coming from a decidedly di�erent angle, Ronald Dworkin similarly places emphasis on the purpose of the

law. An interpretation should conform to the best justi�cation possible in terms of practical morality. Such a

principle of integrity, however, stands next to the consideration of how well an interpretation �ts with past

practices. Rather than connecting interpretations to common usage alone, Dworkin’s position directs

emphasis towards the more forward-looking concerns of practical morality (‘integrity’). But in contrast to

policy-oriented jurisprudence, it matters how present interpretations connect to the past (‘�t’).47

Dworkin recognizes the creativity of interpretative practices and takes on the task of guiding interpreters in

those moments of creativity.  While he acknowledges the political nature of this practice, he does not see

law as a matter of personal or partisan politics.  In fact, such a view would misunderstand legal practice, he

argues. Leaning on comparisons with the practice of interpretation in the �eld of literature, he submits that

the best understanding of the practice of interpretation sees it as presenting norm texts in their best light.

This is what an interpreter should do, and it o�ers the best understanding of what interpreters are doing.

There might well be disagreement about which interpretation presents a text in its best light, but pursuing

that aim is all the same what interpretation is about.

48

49

50

Dworkin turned to international law, rather than law generally, shortly before the end of his life. In his

posthumously published ‘New Philosophy for International Law’, he posits that best sense is made of a text

like the UN Charter in light of the aim that underlies international law.  That is, ‘the creation of an

international order that protects political communities from external aggression, protects citizens of those

communities from domestic barbarism, facilitates coordination when this is essential, and provides some

measure of participation by people in their own governance across the world’.  Interpretations must take

these goals together and seek to make them compatible.

p. 412 51

52

53
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4. Authors and their Intentions

But how should speci�c goals—the law’s object and purpose—decide between competing interpretations?

Not only may di�erent goals frequently compete, but a single goal can plausibly be invoked to support

di�erent interpretations. Taking the aim of the UN Charter as Dworkin describes it, it is not so clear, for

example, whether anything would be gained at all by referring to that aim in debates about the legality of

humanitarian intervention. One side would argue that allowing humanitarian intervention provides a

pathway for external aggression and thus clearly goes against the aim. Another side would argue that

prohibiting humanitarian intervention protracts domestic barbarism and therefore contravenes the UN

Charter. A third side would decry the terms of the debate and argue that the reference to domestic barbarism

is clearly a projection of neo-colonial attitudes, etc. Di�erent interpretations of a norm text tend to re�ect

divergent understandings of the purpose of the norm or how to best to pursue that purpose; invoking the

purpose is then part of carrying out that di�erence rather than a basis for settling it.

54

Article 32 of the VCLT opens the way to ‘supplementary means of interpretation, including the preparatory

work of a treaty’ when interpretations otherwise remain ambiguous or obscure. Within the debates on the

VCLT in the ILC, Hersch Lauterpacht argued that looking at the text without determining the will of the

parties would be as bad as engaging in a kind of Begri�sjurisprudenz (conceptual jurisprudence) of the worst

kind.  According to Lauterpacht, an ordinary meaning, even if placed in its context, object, and purpose,

could at best create a refutable presumption; it should most certainly not be decisive. Importance should

rather be attached to the travaux préparatoires as ‘a fundamental, if not the most important, element in

the matter of treaty interpretation’.

55

p. 413
56

More recently, and with much theoretical distance, Stanley Fish argued in a crisp, though drastic, fashion

that an interpreter must look at the authors’ intentions, and at those intentions only. An interpreter cannot

but understand the meaning of a text through the intentions of the author. If an interpreter did not try to

understand authors’ intentions, Fish submits, she would not actually be interpreting the text but make up

her own mind of what it should mean.  Whoever reads a treaty does so ‘explicitly or implicitly . . . with an

author in mind. And they have no choice but to do so.’  Aiming at the authors’ intentions, in other words, is

not a method for Fish, but it de�nes the nature of interpretation.

57

58

59

Fish dismisses the proposition that meaning is ordinary on the basis that we readily adapt our

understanding of what something means when we learn about authors’ intentions. For example, if

somebody reads a sign instructing her that she may not cross the yellow line on the platform of a train

station, that somebody remains with little doubt that this sign is not meant to prohibit her from crossing

the line to step aboard a train. Such a sign highlights the limits of textual interpretation that clings to the

ordinary meaning and shows how interpretations need to consider what the author of the law had in mind,

or draw inferences about it—for instance by looking at the extended context according to Article 31 (3) of

the VCLT, or by turning to the preparatory work in accordance with Article 32.

There is a close connection between referring to intentions and referring to the object and purpose. The

di�erence is, however, that the latter may take the law further away from what might have been intended,

which is precisely why Lauterpacht and others wished to elevate the role of parties’ intentions. But the

problems for the intentionalist approach to interpretation mirror some of the problems that exist with

placing emphasis on the object and purpose. First and foremost, how can the interpreter establish the

intentions of authors, especially when they are many and when they connect to collective actors such as

States? Philipp Allot wrote of a treaty as ‘disagreement reduced into writing’.  Parties agree on the text of

the law. More often than not, they had di�erent intentions when signing it and those di�erences resurface

in later arguments about what a norm text means.

60
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1. Struggle, Hegemony, and Rhetoric

IV. The Reality of Interpretationp. 414

Section III discussed di�erent answers to how an interpreter should go about her business. Given that these

answers remained largely inconclusive, the question of what interpreters are really doing when they

interpret is even more pressing. The present Section IV turns from the rule of interpretation to that reality.

A �rst, unsurprising, answer may be that interpreters lay claims to the meaning of the law that are aligned

with their interests and convictions and that they choose arguments in an opportune fashion, in a way that

aims to persuade relevant audiences. They seek to make their own preference prevail. By way of legal

interpretation, actors seek to pull the law onto their side. In other words, they are invested in a semantic

struggle.61

In this vein, Martti Koskenniemi and others have thought of all legal interpretation as hegemonic:

International actors routinely challenge each other by invoking legal rules and principles on which

they have projected meanings that support their preferences and counteract their opponents. . . .

To think of this struggle as hegemonic is to understand that the objective of the contestants is to

make their partial view of that meaning appear as the total view, their preferences seem like the

universal preference.62

Any interpretation would be hegemonic because it makes inevitably particular claims appear in the

universalizing language of the law, in a cloak of universal rightness.63

This perspective on the argumentative practice of interpretation zooms in on the forces and dynamics that

make one claim prevail rather than another. Whereas Jürgen Habermas sees arguments as reasons that

rationally motivate their addressees to accept what the arguments purport to justify,  hegemonic

contestation replaces the focus on the acceptability of interpretations with an emphasis on the brute fact 

of acceptance. The criterion by which arguments are assessed is their success and the currency is power. The

reasons for which an interpretation is accepted either fall o� the radar, or they are rethought as rhetoric, if

not as violence.  If the factors that contribute to the acceptance of one interpretation of the law rather than

another are understood, then it is possible to come closer to understanding the power dynamics that

undergird the practice of interpretation.  Better understandings of structural biases, of dominating

concerns, and silenced perspectives, are then closer by.  The key question is, ‘What are the presumptions

on which going interpretations rest?’

64

p. 415

65

66

67

68

Understanding interpretations as the expressions of a struggle to make speci�c preferences in the general

language of international law o�ers a powerful perspective on the practice of interpretation. But can

interpreters not be driven by sincere convictions or the genuine ambition to �nd the morally best answer?

That may well be the case, but it might then be suggested that those convictions are bound to remain partial

and the acceptance of an interpretation therefore ought to be understood as an expression of power

relations rather than something like genuine agreement.  Support for this position may be found in the

rejection of something like a universal morality so that every claim to it is inevitably hegemonic. That,

however, is itself a questionable metaphysical claim.

69

Better support for challenging interpreters’ reach for the morally best answer comes from reminders of

their situatedness. With an example of competing interpretations in the laws of war, David Kennedy thus

contends that ‘[n] o one, after all, experiences the death of her husband or sister as humanitarian and

proportional’.  Considering the widow irrational for not agreeing with a claim about the legality of her70
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2. Interpreterʼs Biases

husband’s killing would add insult to injury. And even if, with shaky con�dence, one were to abstract from

the perspective of the widow, it is hard to deny that ‘[p]ersuasion and consensus also rest on status of forces

and are the product of coercive struggle’.  Interpretations are expressions of power—be it power vested in

the interpreter or in the background structures and biases that render some interpretations more likely to

succeed than others.

71

p. 416

The situatedness and biases of the interpreter are a theme that has originally been worked out in the �eld of

hermeneutics—the �eld that is concerned precisely with the theory and method of establishing meaning.

Closely connected to the notion of exegesis, hermeneutics �rst developed in religious sciences focused on

the interpretation of holy texts.  Through the contrasting work of Friedrich Schleiermacher and Wilhelm

Dilthey, hermeneutics advanced into a more encompassing theory of textual interpretation. Whereas

Dilthey still defended the possibility of objective understanding across space and time, Martin Heidegger,

and then Hans-Georg Gadamer in his wake, argued that any attempt at understanding is premised on an

interpreter’s biases and prior understanding.  The key point is that the interpreter cannot but approach any

object with background knowledge. What the interpreter should seek to do is to make the structure of her

own situatedness explicit. She should try and make explicit what she brings with her into the process of

interpretation and what she learns about herself in that process.

72

73

74

Gadamer argued that the process of understanding actively resists and inevitably escapes any attempt at

being squeezed into a method, any set of rules.  He modelled his hermeneutic approach on the example of

works of art, the understanding of which ought to be grasped as the product of an experience in which the

spectator and the work of art stand in a dialogue with one another. Meaning is the product of this experience

and not, according to Gadamer, the product of a reconstruction (Schleiermacher) or of decryption (Dilthey).

In his seminal Wahrheit und Methode (Truth and Method), Gadamer thus developed a ‘theory of

hermeneutical experience’, which takes its cues from the fact that all understanding is premised on prior

understandings, on biases. The subjectivity that hermeneutics introduces into the quest for meaning should

not be understood as problematic, according to Gadamer. His theory of hermeneutical experience rather

demands that the interpreter learns about her biases through dialogue. Hermeneutics, for Gadamer, is a

mode of re�ection.

75

76

The main challenge that hermeneutics thus introduces to theories of interpretation in international law is

the emphasis on the situatedness and �nite subjectivity of the interpreter.  Outi Korhonen has shown

how international legal doctrine has tried to blend out the interpreter in any act of interpretation and how it

struggles, in turn, with the challenge of every interpreter’s situatedness.  The language of international

law helps the interpreter to hide. It prevents her from revealing her situatedness and demands that she keep

her biases well hidden.  For Korhonen, however, as for many other scholars leaning towards critical

thinking, the choices of the interpreter are the retainer for any hope of betterment.  What is more, an

analysis of interpretation, as Kennedy has argued, can foreground what the interpreter must have been

thinking, mapping her socially constructed consciousness.  Rather than steaming ahead to interpret

international law in the service of what is considered best, a hermeneutic stance would reveal the biases in

interpretation and instruct the interpreter about her own practice.

p. 417 77
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3. Interpretative Communities

4. Meaningful Limitations

Biases not only play a role at the individual level of the interpreter, but also on a more collective level of a

community of interpreters. According to Fish, what makes an interpretation acceptable is that it

corresponds to the interpretative angle from which other interpreters also approach the text. Disagreement

about what a text means is ‘not . . . a disagreement that could be settled by the text because what would be in

dispute would be the interpretative “angle” from which the text was to be seen, and in being seen, made’.82

With speci�c regard to international law, Andrea Bianchi has argued that interpretative communities shape

bare norm text through the interpretative angles that they embrace.  Building on the work of Fish, he

submits that social dynamics and prevailing standards on how to read the law within an interpretative

community form international law.

p. 418 83

84

That view has purchase, but it also has shortcomings. For Fish, the idea of interpretative communities is an

afterthought that has not eased its way into a compelling theoretical set-up.  What is the point of engaging

in an argument about the meaning of a text, according to Fish? There seems to be no room for arguments in

the sense that they can contribute to inducing acceptance. According to Fish, an interpretation �nds

acceptance if it resonates with the interpretative angle that a community shares. That is a premise, not an

e�ect of argumentation. The approach is silent on the mechanisms that might work towards such a premise

or that lead an interpreter to adopt one speci�c angle rather than another.  If the interpretative posture is

what anchors the community, what happens between communities other than competition? Understanding

and exploring competition opens an insightful perspective on the relationship between fragmented

interpretative communities within international law and within speci�c �elds. One may consider, for

example, the divide between military and humanitarian lawyers in the laws of war or between commercial

and public lawyers in international investment law.  Between communities, international law is silent.

85

86

87

Acknowledging the role of the status of forces and of biases in legal discourse does not per se reduce the

practice of interpretation to an expression of power or culture only. There is frequently a quality to the

interpretative practice of international law that renders it distinct. This di�erence is the autonomy of

international law.

The fact that only some arguments are allowed in international legal discourse and not others—however

porous and �uctuating the limits may be—makes interpretation in law a distinct enterprise. A professional

ethos of lawyers is probably one of the most important elements that sustains the limits and maintains

the autonomy of international law.  External descriptions of legal practices that do not take this ethos

seriously—this internal point of professional practice—notably fail as external descriptions.

p. 419
88

This point has been made strongly by Pierre Bourdieu, who pays tribute to the idea that the interpretative

struggle is one for power, for dominance over the law, and thus over others.  But it is a struggle that must

take shape within the strictures imposed by the legal discourse. What Bourdieu brings back into the

equation is the mode of arguing, which maintains limitations that are meaningful. Those limitations are

part of the social reality that structures the practice.  ‘Far from being a simple ideological mask’, Bourdieu

argues, ‘such a rhetoric of autonomy, neutrality, and universality, which may be the basis of a real

autonomy of thought and practice, is the expression of the whole operation of the juridical �eld and, in

particular, of the work of rationalization to which the system of juridical norms is continually

subordinated.’  The autonomy of interpretative practice stems itself against its immediate alignment of the

law with the interests of the most powerful. This autonomy is itself the product of the dominant mode of

arguing. While itself caught up in power dynamics, it maintains meaningful limitations. It is in this way that

arguments about what interpreters should do in section III are closely linked to accounts of what

89
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interpreters are actually doing in section IV. Plus, conversely, beliefs about what interpreters should do and

the limitations that they impose on the legal discourse, themselves re�ect actors’ interests, their

convictions, and their power relations.

V. Conclusion

This chapter has proceeded on an understanding of interpretation as an argumentative practice about the

meaning of legal norms. In section II it has left behind understandings of interpretation as releasing or

revealing meaning. Interpretations do not take meaning from norm texts, but rather give meaning to them. 

In section III it has then discussed how interpreters should go about their business. Which reasons can be

invoked to justify choices about the meaning of a norm text? Section IV has turned from the rule of

interpretation to the reality of the practice. What are interpreters doing when they interpret?

p. 420

Examining the rule of interpretation places emphasis on the reasons that justify a claim to the law. Turning

to the reality of interpretation exposes those reasons as rhetoric—they aim to induce acceptance to make

individual preferences prevail. Moving from the interpreter to her interlocutors: do others accept an

interpretation because they are convinced by it, genuinely agree with it, or because they succumb to it? It

will hardly ever be only one or the other. At the abstract level of theory, just as in the study of concrete

instances of interpretative practice, it is necessary to account for both, the possibility of reason as well as

the role of power and rhetoric.

As signi�cant parts of international law are made by way of interpretation, it necessary to keep a keen eye

on the balance of reason, rhetoric, and power in that practice. Whereas power dynamics are mostly obvious

in the practice of law-making through the channel of sources, especially in treaty negotiations, they tend to

be concealed in the practice of interpretation that pushes everyone to articulate interests and convictions,

however idiosyncratic, in a universalizing and objectifying claim to the law.

Research Questions

• The practice of interpretation in international law re�ects the interests of individual actors and the

constellation of power at any given time. What is the place, if any, of reason in this practice? How can

the role of reason be studied in this argumentative practice of international law without overlooking

the many faces of power, including the ways in which it shapes normative beliefs, if not reason?

• The kinds of arguments that interpreters can practically use to support their claims about the meaning

of international legal norms vary regarding who the interpreters are and in which context they argue.

International courts and tribunals especially tend to interpret in a rather narrow, formalist way that

might not articulate the core considerations that really carry a decision. How should the requirement

be interpreted that international courts and tribunals state the reasons on which their decisions rest?

What scope of reasons should they be allowed to use?
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