UNIVERSITY OF AMSTERDAM
X

UvA-DARE (Digital Academic Repository)

Judging European democracy
National constitutional review of European law and its democratic legitimacy
de Boer, N.J.

Publication date
2018

Document Version
Other version

License
Other

Link to publication

Citation for published version (APA):

de Boer, N. J. (2018). Judging European democracy: National constitutional review of
European law and its democratic legitimacy. [Thesis, fully internal, Universiteit van
Amsterdam].

General rights

It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations

If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, P.O. Box 19185, 1000 GD Amsterdam, The Netherlands.
You will be contacted as soon as possible.

UVA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

Download date:09 Mar 2026


https://handle.uba.uva.nl/personal/pure/en/publications/judging-european-democracy(8b582d71-01b4-48f7-a980-c3c8df557b96).html

In a large and growing body of case law, constitutional courts from the EU
Member States have reviewed EU treaties and related legal instruments,
as well as secondary EU law and decisions by EU institutions, on their
compatibility with national constitutional law. These EU-related judgments
deal with issues of major importance such as the EU’s democratic legitimacy,
the protection of persons’ fundamental rights and freedoms, the division
of competences between the EU and its Member States, as well as the
place of national sovereignty within the EU. Yet are constitutional courts
the institutions that should decide such issues of major constitutional
importance for the EU? Or is it more democratic to leave these matters to
political institutions that represent Europe’s citizens and that are supposedly
politically accountable to them?

This book explores these questions and offers a new perspective on the
national constitutional courts’ EU-related case law. In the current literature,
the national constitutional courts’ EU-related case law is often evaluated in
a positive light: it can help ensure respect for the Member States’ national
constitutional identities, function as a check on the EU’s powers, open up
a space for contestation and dialogue, or serve as a justified response to
pressing concerns about the democratic quality of the EU’s decision-making
process. By contrast this book argues that the courts impose constitutional
limits on the EU in a way that is often difficult to justify democratically.
The book builds on key insights from political philosophy and constitutional
theory to better understand the democratic legitimacy of the national
constitutional courts’ role in the EU. Through in-depth case studies of
the German Constitutional Court and its political impact, as well as a
comparison with the Netherlands where such review is absent, the book
details how the German Court risks debilitating political debate on the future
of Europe. The book argues that national courts should instead exercise their
review powers in such a way that it promotes political contestation.
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ABSTRACT

In a large and growing body of case law, constitutional courts from the EU Member States
have reviewed EU treaties and related legal instruments, as well as secondary EU law and
decisions by EU institutions, on their compatibility with national constitutional law. These
EU-related judgments deal with issues of major importance such as the EU’s democratic
legitimacy, the protection of persons’ fundamental rights and freedoms, the division of
competences between the EU and its Member States, as well as the place of national
sovereignty within the EU. Yet are constitutional courts the institutions that should decide
such issues of major constitutional importance for the EU? Or is it more democratic to leave
these matters to political institutions that represent Europe’s citizens and that are supposedly

politically accountable to them?

This book explores these questions and offers a new perspective on the national constitutional
courts’ EU-related case law. In the current literature, the national constitutional courts’ EU-
related case law is often evaluated in a positive light: it can help ensure respect for the
Member States’ national constitutional identities, function as a check on the EU’s powers,
open up a space for contestation and dialogue, or serve as a justified response to pressing
concerns about the democratic quality of the EU’s decision-making process. By contrast this
book argues that the courts impose constitutional limits on the EU in a way that is often
difficult to justify democratically. The book builds on key insights from political philosophy
and constitutional theory to better understand the democratic legitimacy of the national
constitutional courts’ role in the EU. Through in-depth case studies of the German
Constitutional Court and its political impact, as well as a comparison with the Netherlands
where such review is absent, the book details how the German Court risks debilitating
political debate on the future of Europe. The book argues that national courts should instead

exercise their review powers in such a way that it promotes political contestation.
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