UvA-DARE (Digital Academic Repository)

Strengthening the human right to sanitation as an instrument for inclusive
development
Obani, P.C.
Publication date
2018
Document Version
Other version

Link to publication
Citation for published version (APA):
Obani, P. C. (2018). Strengthening the human right to sanitation as an instrument for inclusive
development. [Thesis, externally prepared, Universiteit van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).
Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)
Download date:08 Jan 2023

Strengthening the
Human Right to Sanitation
as an Instrument for
Inclusive Development

Pedi Chiemena Obani

STRENGTHENING THE HUMAN RIGHT TO SANITATION AS AN INSTRUMENT
FOR INCLUSIVE DEVELOPMENT

ACADEMISCH PROEFSCHRIFT

ter verkrijging van de graad van doctor
aan de Universiteit van Amsterdam
op gezag van de Rector Magnificus
Prof. dr. ir. K.I.J. Maex
ten overstaan van een door het College voor Promoties ingestelde commissie,
in het openbaar te verdedigen in de Agnietenkapel
op woensdag 16 mei 2018, om 12.00 uur
door

Pedi Chiemena Obani
geboren te Port Harcourt, Nigeria

CRC Press/Balkema is an imprint of the Taylor & Francis Group, an informa business
© 2018, Pedi Chiemena Obani
Although all care is taken to ensure integrity and the quality of this publication and the information
herein, no responsibility is assumed by the publishers, the author nor IHE Delft for any damage to the
property or persons as a result of operation or use of this publication and/or the information contained
herein.
A pdf version of this work will be made available as Open Access via http://repository.tudelft.nl/ihe
This version is licensed under the Creative Commons Attribution-Non Commercial 4.0 International
License, http://creativecommons.org/licenses/by-nc/4.0/

Published by:
CRC Press/Balkema
Schipholweg 107C, 2316 XC, Leiden, the Netherlands
Pub.NL@taylorandfrancis.com
www.crcpress.com – www.taylorandfrancis.com
ISBN 978-1-138-61848-0

Promotiecommissie:

Promotor:

Prof. dr. J. Gupta

Universiteit van Amsterdam

Copromotor:

Prof. dr. O. Fagbohun

Lagos State University

Overige leden:

Prof. dr. I.S.A. Baud

Universiteit van Amsterdam

Dr. C.M. Brölmann

Universiteit van Amsterdam

Prof. dr. M.Z. Zwarteveen

Universiteit van Amsterdam

Prof. dr. C.J.M. Arts

International Institute of Social Studies

Dr. K.H. Schwartz

IHE Institute for Water Education

Faculteit: Faculteit der Maatschappij- en Gedragswetenschappen

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

v

Acknowledgements
When I first started my PhD research, my sole purpose was to make my own little
contribution to the continuous development of legal research. I am thankful to NUFFIC for
providing me the funding to enable me undertake my research, for the full duration, through
the Netherlands Professional Fellowship grant. I am also thankful to the Federal Government
of Nigeria, and the management of the University of Benin and the Faculty of Law, for all the
support that I received in the course of my research. I started out knowing the PhD research
was going to require a lot of hard work and dedication on my part, but I think at that point I
did not realise the important role so many other people would play in the process. And, they
indeed played their roles so well; I want to say ‗thank you‘ for all your support! Words
cannot sufficiently express my gratitude but I will do my best.
First, I am immensely grateful to my Promotor, Professor Joyeeta Gupta, and Copromotor,
Professor Olanrewaju Fagbohun. I have learnt so much more from your supervision and
mentorship than my PhD thesis can convey, and the goodwill I receive from colleagues, just
for being your supervisee, has been tremendous. Joyeeta, your dedication to my PhD
supervision, and the way you combined it so well with your other commitments will always
be a driving force for me. You pushed me, cajoled me, and went beyond the call of duty so
many times to support me every step of the way…even giving me very beautiful personal
gifts that I will always treasure. I have added you to my list of superwomen because while my
other PhD colleagues in the IHE Institute for Water Education were working with a
Promotor, a Supervisor, and at least one Mentor, you closed the gap for me. ‗Lanre, you have
been an inspiration! You have redefined my perception of leadership, supervision and
mentorship and taught me that the pursuit of excellence is indeed rewarding. Thank you for
you immense contribution to my PhD supervision and professional development.
I am also very thankful to my family for being my friends, dependable support, and loudest
cheerleaders. To my lovely mum, our nature girl, thank you for allowing me to pursue my
goals in life and for your unending support even when I go against the norm. To my amazing
dad, thank you for trusting my judgement and for sparing no resource to see me happy.
Imma, and Osi, thanks for making me feel like an excellent scholar anyday…you really
boosted my confidence when I needed it the most! Oria, and Chisa, thank you for all your
encouragement. Ehi, thanks for always showing up in Delft whenever I needed you the most!
Zindzi, you can‘t even imagine how you made life easy for me by doing just about anything I
would ask for. Thank you for also letting me share your lovely parents with you; you let them
take me as their own! Even as we celebrate daddy‘s legacy every day, mummy still provides
a strong support system for me, Kora and Omole. To my best friend and husband Omole, I
wish that I could gift my PhD degree to you because you have been my muse, firm support,
research assistant, cook, baby sitter, cheer leader, and partner in every sphere of my life. Your
mammoth support is the reason I have managed to balance my professional commitments
with living a happy and fulfilling personal life and completing my PhD thesis… Meanwhile,
you cost me just over the price of a Peugeot and no less!

vi

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

My colleagues at IHE and UvA contributed immensely to making my PhD journey and my
stay in the Netherlands smooth and pleasurable; for this, I am grateful. Raquel, Kirstin, Eva,
Shakeel, Carol, Zarhra, and Mohan, thank you for making out time to provide detailed
feedback and help with my work and much more, even when you had your own struggles and
deadlines. You all, including Victor, helped me outside my PhD with just about anything I
would care to ask for. Even when I did not ask, you would always offer your help! You are
indeed special humans! I am also thankful to Professor Damir, Masoom, and Zaki, for the
friendship and support especially at the beginning of my PhD, when I was trying to find my
feet. To Jos, Jolanda, Selvi, and all the Secretaries in the Department of Integrated Water
Systems Governance, the Socio-Cultural Office, the staff at the front desk, and the IT help
desk, thank you for providing your valuable administrative services to ensure the smooth
running of my research. Peter Heerings, I am glad that I could always count on your friendly
hello and welcoming smile. Ed Gerritsen, thanks for keeping my belongings safe while I was
away from the Netherlands. I am grateful to all the lecturers in IHE, both from within and
outside my department, who would always encourage me and show interest in my research
from the start to the end. Some were just curious about having a lawyer conducting PhD
research in IHE; this gave me additional motivation to adopt an interdisciplinary research
approach. I am especially grateful to Dr. Frank Jaspers for all the feedback on my work and
for helping me translate my summary into Dutch. I also appreciate all my colleagues at the
UvA, especially those in the Governance and Inclusive Development group, for all the
support, inputs and friendship I enjoyed there. IHE, UvA, and the Netherlands indeed brought
lovely humans like Thijs, Chris, Aline, Micah, Nirajan and Anita, Hauwa, Iman, Kaycee,
Ayo, John Ogbodo, Charles, and Sylvester, into my life for good!
In the course of my PhD research, I found my ‗home away from home‘ in the International
Students Chaplaincy, Delft! Thank you our chaplains, Rev. Waltraut and Father Avin, for
providing me with valuable spiritual guidance, and emotional support throughout my time in
The Netherlands. To the choir members who have always shared my joys and celebrated my
most important milestones in life, I can‘t thank you enough for also teaching me so many
native songs from Spain, France, Indonesia, Germany, Brazil, Japan, Italy, South Africa,
Kenya, and even Nigeria, to mention a few; songs that I may never have had the pleasure of
singing without you! All the exciting activities we either planned together or engaged in like
volunteering, the Global Meeting Point, dot painting, origami and kirigami, the Sister for
Sisters meetings, and retreats truly enriched me. My beloved Peet Oom Henk, and Uncle
Ruben thank you for all your love and care.
I am thankful to all my colleagues in the Faculty of Law, University of Benin, who supported
me in one way or another during my research. I would especially like to appreciate the Deans
of the Faculty, and Heads of Departments of Public Law, both past and present, including
Prof. E. Chianu, Prof. L. Atsegbua, Prof. R. Idubor, Prof. N. Inegbedion, Prof. N. Aniekwu,
and Dr. F. Osadolor, for all the support I enjoyed. I am also thankful to Dr. S. Ukuegbe for
reading my drafts and making valuable contributions to my research; Prof. S. Ogbodo, Dr. E.
Erhagbe and Dr. M. Ezekiel, for assisting me during my fieldwork; Prof. I. Omoruyi, Dr. G.
Umoru, Dr. G. Arishe, and Dr. A. Enabulele, for always lending me a listening ear; and Prof.
V. Onuoha, Prof. V. Aigbokhaevbo, Dr. E. Okojie, and Dr. F. Iyasere, for good counsel. To

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

vii

Dr. Attah; Anwuli, Hadiza, Omuwa, Aisosa and Alero, soon to become Doctors too; and my
visiting professor, Ngozi Finette, I cannot forget how you always gave me cause to smile and
encouraged me to carry on with my work, even at times when I just did not feel like it. You
have all played your parts well to define my past and future, and I cannot thank you enough
for this!
Beyond the Faculty of Law, I deeply appreciate the invaluable friendship of inspiring
academics like Prof. B. Agbonifo, Dr. J. Agbonifo, Dr. E. Ekhator, Dr. Ire, and Dr. S. Frank;
the support of water and sanitation champions like Mrs. J. Wakaso; caring family friends like
Dr. Inekigha, Uncle Mbadiwe, and Uncle Zagha, who encouraged me to dream big; and other
special humans like Prof. J. Igene, Aminu Dahiru, Bem, Igwe, Osarobo, Austin, Elvis, and
my colleagues from the UNIBEN Law Class of 2006, for making my data collection process
run smoothly. Aunt Eby, thank you too for connecting me with Professor Fagbohun; you
don‘t know how much good you did there! To the officers and members of Roger Bacon
Chapter, Benin City, especially Oghale, Daddy Pat and Mummy Carol Onegbedan, you all
inspire me! Thank you! Finally, to all my colleagues in the Earth System Governance
Network, I cannot appreciate you enough for your intellectual companionship and support. I
look forward to our continuing partnership.

viii

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

Publications, presentations and trainings attended in relation to
the thesis
Peer Reviewed Journal Articles:


Obani, P. and Gupta, J. (2017). Inclusive development as an imperative for realizing the
human right to water and sanitation. Journal of Sustainable Development Law and
Policy, 8(2), 67-86. Doi:10.4314/jsdlp.v8i2.4.



Obani, P. (2017). Inclusiveness in humanitarian actionaccess to water, sanitation &
hygiene in focus. Current Opinion in Environmental Sustainability, 24, 24-29. (Impact
Factor for 2016: 3.954)



Obani, P. & Gupta, J. (2016a). Human right to sanitation in the legal and non-legal
literature: the need for greater synergy. Wiley Interdisciplinary Reviews: Water, 3(5),
678-691.



Obani, P. & Gupta, J. (2015a). The Evolution of the Right to Water and Sanitation:
Differentiating the Implications. Review of European, Comparative & International
Environmental Law, 24(1), 27-39. Doi:10.1111/reel.12095.



Obani, P. & Gupta, J. (2014a). Legal pluralism in the area of human rights: water and
sanitation. Current Opinion in Environmental Sustainability, 11, 63-70. (Impact Factor
for: 3.954)

Peer Reviewed Book Chapters:


Obani, P. & Gupta, J. (2016b). Human Security and Access to Water, Sanitation, and
Hygiene: Exploring the Drivers and Nexus. In C. Pahl-Wostl, A. Bhaduri, & J. Gupta
(Eds.), Handbook on Water Security (pp. 201-214). Massachusetts: Edward Elgar
Publishing.



Obani, P. & Gupta, J. (2014b). The Human Right to Water and Sanitation: Reflections on
Making the System Effective. In A. Bhaduri, J. Bogardi, J. Leentvaar, & S. Marx (Eds.),
The Global Water System in the Anthropocene: Challenges for Science and Governance
(pp. 385-399). Cham: Springer Verlag.

Book Reviews:


Obani, P. (2016). Water and Cities in Latin America: Challenges for Sustainable
Development by Ismael Aguilar-Barajas, Jürgen Mahlknecht, Jonathan Kaledin,
Marianne Kjellén & Abel Mejía-Betancourt (Ed.s). 2015, hardback, 282 pages.
Routledge, Abingdon, UK ISBN: 978-0-415-73097-6. Water Policy 18(1), 251-254. Doi:
10.2166/wp.2015.13. (Impact Factor for 2016: 1.144)



Obani, P. (2015). The human rights to water and sanitation in courts worldwide: a
selection of national, regional, and international case law, WaterLex, 2014, ISBN: 978-2-

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

ix

940526-00-0. International Environmental Agreements: Politics, Law and Economics,
15(2), 237-239. (Impact Factor for 2016: 1.651)
Policy Briefs:


Obani, P. & Gupta, J. (2016b). Access to Sanitation, SDG Policy Brief #1. Amsterdam:
Amsterdam Institute for Social Science Research (AISSR), University of Amsterdam.



Gupta, J. et al. (2014). Sustainable Development Goals and Inclusive Development, Post
2015/UNU-IAS Policy Brief No. 5. Tokyo: United Nations University Institute for the
Advanced Study of Sustainability.

Conference Presentations:


Obani, P. and Gupta, J., ‗Human Rights and Access in Earth System Governance: Case
of Sanitation‘. Presented at the Earth System Governance Conference 2014 held in
Norwich on 1 - 3 July, 2014.



Obani P., ‗Legal Pluralism in the Area of Human Rights: Water and Sanitation‘.
Presented at the European Association of Development Research and Training Institutes
2014 held in Bonn on 23 - 26 June 2014.



Obani P. et al., ‗the Human Rights to Water and Sanitation: Willingness to Pay amongst
Poor and Vulnerable Groups‘. Presented at the Global Water System Project 2013 held in
Bonn on 21 - 24 May, 2013.

Trainings Attended:


United Nations Institute for Training and Research (UNITAR) and the University of
Geneva e-learning course on International Water Law (2013)



UNESCO-IHE Institute for Water Education, PILOT Water Communications Short
course (2013)



Research School for Socio-Economic and Natural Sciences of the Environment (SENSE)
Writing Week (2012)

x

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xi

Table of contents
Acknowledgements ................................................................................................................................. v
Publications, presentations and trainings attended in relation to the thesis ........................................ viii
Table of contents ....................................................................................................................................xi
List of tables.......................................................................................................................................... xv
List of figures ..................................................................................................................................... xvii
List of boxes ………………………………………………………………………………..………xviii
Acronyms and abbreviations................................................................................................................xix
Summary

…………………………………………………………………………………..……...xxv

Chapter 1. The Human Right to Sanitation and Inclusive Development under an Uncertain Future .. 1
1.1
1.2
1.3

Introduction ....................................................................................................................................... 1
The Rising Cost of Poor Sanitation Services ................................................................................... 2
Gaps in Scientific Knowledge about the Human Right to Sanitation ........................................... 4

1.3.1 Limited scholarly literature on the human right to sanitation, compared to water ................ 4
1.3.2 Contested Meaning................................................................................................................ 7
1.3.3 Inchoate Consideration of the Drivers of Poor Sanitation..................................................... 8
1.3.4 Paucity of Measurable Indicators for the HRS .................................................................... 10
1.3.5 Incoherence between Legal and Non-Legal Research on the Human Right to Sanitation .. 10
1.4
1.5
1.6

Research Questions.......................................................................................................................... 13
Focus and Limits .............................................................................................................................. 15
Thesis Structure ............................................................................................................................... 17

Chapter 2. Research Methodology and Theoretical Framework........................................................ 19
2.1
2.2
2.3

Introduction ..................................................................................................................................... 19
Ontology and Epistemology ............................................................................................................ 19
Data Collection and Analysis .......................................................................................................... 20

2.3.1 Systematic Literature Review ............................................................................................. 20
2.3.2 Case Study ........................................................................................................................... 21
2.3.3 Content Analysis ............................................................................................................. 24
2.3.4 Legal Reasoning and Argumentation .............................................................................. 26
2.4

Multi-Level Institutional Analysis, Legal Pluralism and Inclusive Development ...................... 28

2.4.1 Multi-Level Governance of the Human Right to Sanitation ............................................... 28
2.4.2 Legal Pluralism in Human Right to Sanitation Governance ............................................... 29
2.4.3 Inclusive Development as the Overarching Norm for Evaluating the Human Right to
Sanitation...................................................................................................................................... 31
2.5

Conceptual Framework and Integrated Analysis ......................................................................... 35

2.5.1 Conceptual Framework ....................................................................................................... 36
2.5.2 Integrated Analysis .............................................................................................................. 42
2.6

Ethical Considerations .................................................................................................................... 43

Chapter 3. Contextualizing the Sanitation Problem ........................................................................... 45
3.1
3.2
3.3
3.4

Introduction ..................................................................................................................................... 45
Defining Sanitation Services ........................................................................................................... 45
Classifying Domestic Sanitation Services as Economic Goods .................................................... 48
Drivers of Poor Sanitation Services ............................................................................................... 51

xii

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT
3.4.1 Direct ................................................................................................................................... 51
3.4.2 Indirect ................................................................................................................................ 53

3.5

Technologies for Domestic Sanitation Services ............................................................................. 57

3.5.1 Toilets .................................................................................................................................. 57
3.5.2 On-Site Systems .................................................................................................................. 58
3.5.3 Sewer Systems..................................................................................................................... 59
3.5.4 Sludge Treatment ................................................................................................................ 61
3.5.5 Sanitation Ladders and Service Levels ............................................................................... 61
3.6

Technologies for Domestic Sanitation Services, Drivers and Inclusive Development ............... 66

3.6.1 Sanitation Technologies and the Drivers of Poor Sanitation Services ................................ 66
3.6.2 Sanitation Technologies and Inclusive Development ......................................................... 67
3.7

Inferences ......................................................................................................................................... 69

Chapter 4. Human Rights Principles .................................................................................................. 73
4.1
4.2

Introduction ..................................................................................................................................... 73
Sources and Meaning of Human Rights ........................................................................................ 73

4.2.1 Sources ................................................................................................................................ 73
4.2.2 Meaning of Human Rights .................................................................................................. 80
4.3
4.4
4.5

Human Rights Principles ................................................................................................................ 84
Indicators for Measuring and Evaluating Human Rights Principles ......................................... 89
Inferences ......................................................................................................................................... 90

Chapter 5. Human Right to Sanitation Principles .............................................................................. 93
5.1
5.2

Introduction ..................................................................................................................................... 93
Emergence, Legal Basis, and Meaning of the Human Right to Sanitation ................................. 93

5.2.1 Emergence ........................................................................................................................... 94
5.2.2 Legal Basis .......................................................................................................................... 97
5.2.3 Meaning............................................................................................................................. 103
5.3
5.4

Principles of the Human Right to Sanitation .............................................................................. 106
Human Right to Sanitation Instruments and Indicators ........................................................... 112

5.4.1 Regulatory ..................................................................................................................... 112
5.4.2 Economic........................................................................................................................... 117
5.4.3 Suasive .............................................................................................................................. 120
5.5
5.6

Human Right to Sanitation Indicators......................................................................................... 121
Human Right to Sanitation, Drivers & Inclusive Development ................................................ 125

5.6.1 Human Right to Sanitation and the Drivers of Poor Sanitation Services .......................... 126
5.6.2 Human Right to Sanitation and Inclusive Development ................................................... 128
5.6.3 Human Right to Sanitation and Legal Pluralism ............................................................... 130
5.7

Inferences ....................................................................................................................................... 132

Chapter 6. Human Right to Sanitation in Humanitarian Situations ................................................. 135
6.1
6.2

Introduction ................................................................................................................................... 135
Legal Bases and Meaning of the Human Right to Sanitation in International Humanitarian
Law ................................................................................................................................................. 136

6.2.1 Treaties .............................................................................................................................. 137
6.2.2 Customary International Humanitarian Law ..................................................................... 138
6.2.3 Soft Law ............................................................................................................................ 138
6.2.4 Defining the Human Right to Sanitation under a Humanitarian Law Framework ............ 139
6.3

Principles of Humanitarian Assistance and Protection of People in Humanitarian Situations
........................................................................................................................................................ 141

6.3.1 Principles of Humanitarian Assistance.............................................................................. 141

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xiii

6.3.2 Protection Principles ......................................................................................................... 146
6.4

Humanitarian Instruments for Sanitation .................................................................................. 147

6.4.1 Economic........................................................................................................................... 149
6.4.2 Suasive .............................................................................................................................. 151
6.5
6.6

Monitoring Progress on the Human Right to Sanitation in Humanitarian Situations ............ 152
Humanitarian Framework, Drivers, Inclusive Development and Legal Pluralism ................. 155

6.6.1 Humanitarian Framework and the Drivers of Poor Sanitation Services ........................... 155
6.6.2 Humanitarian Framework and Inclusive Development ..................................................... 158
6.6.3 Humanitarian Framework and Legal Pluralism ................................................................ 160
6.7 Inferences................................................................................................................................................ 162

Chapter 7. Non-human Rights Principles for Sanitation Governance.............................................. 165
7.1
7.2

Introduction ................................................................................................................................... 165
Non-human Rights Principles for Sanitation Governance ......................................................... 165

7.2.1 Social ................................................................................................................................. 165
7.2.2 Environmental ................................................................................................................... 168
7.3

Non-human Rights Instruments for Sanitation Governance ..................................................... 170

7.3.1 Regulatory ......................................................................................................................... 170
7.3.2 Economic........................................................................................................................... 171
7.3.3 Management ...................................................................................................................... 172
7.3.4 Suasive .............................................................................................................................. 174
7.4

Non-Human Rights Frameworks, Drivers, Inclusive Development and Legal Pluralism ....... 176

7.4.1 Non-human Rights Frameworks and Drivers .................................................................... 176
7.4.2 Non-human Rights Frameworks and Inclusive Development........................................... 179
7.4.3 Non-human Rights Frameworks and Legal Pluralism ...................................................... 182
7.5

Inferences ....................................................................................................................................... 184

Chapter 8. Architecture of Sanitation Governance in Nigeria ......................................................... 186
8.1
8.2

Introduction ................................................................................................................................... 186
Background to the Case Study and the Status of the Human Right to Sanitation................... 186

8.2.1 Geographic, Socio-economic and Political Context .......................................................... 186
8.2.2 Development Challenges ................................................................................................... 188
8.2.3 Status of the Human Right to Sanitation ........................................................................... 189
8.2.4 Key Stakeholders and Organisational Roles ..................................................................... 197
8.3 Drivers of Poor Sanitation Services ...................................................................................................... 201
8.4
Legal Basis for the Human Right to Sanitation in Nigeria ........................................................ 206

8.4.1 Treaties ............................................................................................................................. 206
8.4.2 National Laws and Judicial Decisions ........................................................................... 207
8.5

Sanitation Governance Instruments ............................................................................................ 211

8.5.1 Human Rights Instruments ................................................................................................ 211
8.5.2 Non-human Rights Instruments......................................................................................... 217
8.6

Sanitation Governance Principles, Drivers, Inclusive Development and Legal Pluralism ..... 226

8.6.1 Sanitation Governance Principles, Instruments and Drivers ............................................. 226
8.6.2 Sanitation Governance Framework and Inclusive Development ...................................... 233
8.6.3 Legal Pluralism in the Nigerian Sanitation Governance Architecture .............................. 236
8.7

Implications and Recommendations for the Inclusive Realisation of the Human Right to
Sanitation ....................................................................................................................................... 241

Chapter 9. Human Right to Sanitation and the Inclusive Development Imperative ........................ 246
9.1
9.2

Revisiting the research questions .............................................................................................. 246
Addressing the Drivers of Poor Sanitation Services ................................................................... 247

xiv

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

9.3 Going Beyond The Current State of the Law ...................................................................................... 250

9.3.1 Emergence of Sanitation as Distinct Human Right ........................................................... 250
9.3.2 Deconstructing the Meaning of the Human Right to Sanitation ....................................... 252
9.3.3 Establishing the Economic Characteristics of Sanitation Goods and Services ................. 254
9.3.4 Indicators for Measuring and Evaluating the Performance of the Human Right to
Sanitation.................................................................................................................................... 256
9.4

Contradictions and Incoherence from Plurality in Sanitation Governance ....................... 264

9.4.1 Contradictions ................................................................................................................... 266
9.4.2 Incoherence ....................................................................................................................... 269
9.5
Recommendations for Interpreting and Implementing the Human Right to Sanitation ........ 273
9.6
Reflections on Methods ............................................................................................................... 277
9.7 Recommendations for Further Research ......................................................................................... 279

References …………………………………………………………………………………………280
Table of cases...................................................................................................................................... 317
Table of constitutions and laws........................................................................................................... 320
Table of subsidiary legislations........................................................................................................... 323
Table of treaties................................................................................................................................... 324
Annex A.

Resolution adopted by the UN General Assembly on 28 July 2010 .............................. 325

Annex B.

Resolution adopted by the UN Human Rights Council on 6 October 2010 ................... 328

Annex C.

Resolution adopted by the UN General Assembly on 17 December 2015..................... 332

Annex D.

Thesis log frame ............................................................................................................. 338

Annex E.

Keywords searched in scientific databases..................................................................... 341

Annex F.

Criteria for coding sanitation governance principles ...................................................... 342

Annex G.

List of interviewees ........................................................................................................ 344

Annex H.

Background information for the respondent households ................................................ 345

Annex I.

States with human right to sanitation and/or water legislations, grouped according to
their continents ............................................................................................................... 346

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xv

List of tables
Table 1.1 Differences between sanitation and water……………………………………........4
Table 2.1 Steps and some data sources for legal reasoning and argumentation…….............27
Table 3.1 Classifying sanitation as an economic good……………………………………...50
Table 3.2 Direct and indirect drivers of poor personal and domestic
sanitation services.........................................................................................................56
Table 4.1 Examples of international human rights treaties, treaty bodies and
enforcement mechanisms…………………………………………………………....78
Table 4.2 Evolution of human rights principles across civilizations...……………………...81
Table 4.3 Perspectives on the meaning of human rights…………………………................83
Table 4.4 Overview of human rights principles and their legal status……………………...88
Table 5.1 International environmental, water and (sustainable) development
instruments and political declarations relevant to the human rights to
water and sanitation principles……….....................................................................94
Table 5.2 Evolution of a distinct international human right to sanitation through
interrelated rights……………………………………………………………………97
Table 5.3 Judicial decisions on the human right to sanitation……………………...……...102
Table 5.4 Structural indicators for monitoring the human right to sanitation……………..122
Table 5.5 Process indicators for monitoring the human right to sanitation………………..124
Table 5.6 Outcome indicators for monitoring the human right to sanitation……………...125
Table 5.7 Human right to sanitation principles for addressing the drivers of poor
domestic sanitation services…………………………………………..…................127
Table 5.8 Typology of relationships between the human right to sanitation and other
human rights……………………………………………………………………….131
Table 6.1 Legal status of the principle of humanitarian assistance………………………..145
Table 6.2 Outcome indicators for the availability of hygiene promotion and safety of
toilets and soak away facilities……………………………………………………153

xvi

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

Table 6.3 Outcome indicators for measuring accessibility, availability and
sustainability of sanitation facilities in the short and long terms…………………..154
Table 6.4 Humanitarian principles for addressing the direct and indirect drivers of
poor domestic sanitation services………………………………………………….157
Table 6.5 Types of legal pluralism relationship which arise between the human right
to sanitation and humanitarian principles…………….……………........................161
Table 7.1 Legal status of the non-human rights principles that are relevant for
sanitation governance………………………………………………………………169
Table 7.2 Non-human rights principles and instruments for addressing the direct
drivers of poor domestic sanitation services……………………………………….178
Table 7.3 Non-human rights principles and instruments for addressing the indirect
drivers of poor domestic sanitation services…………………...……......................179
Table 7.4 Types of legal pluralism relationship which arise between the human right
to sanitation and non-human rights principles…………………………..................183
Table 8.1 Principles for sanitation governance in Nigeria………………………...……….190
Table 8.2 Ratification and domestication of international and regional treaties
(relevant to Nigeria) recognising the human right to sanitation………..………….207
Table 8.3 Legal basis for the human right to sanitation under Chapter 2 of the
Constitution of the Federal Republic of Nigeria 1999 and related provisions
of the African Charter on Human and Peoples' Rights 1983....................................209
Table 8.4 Typology of relationships between the human right to sanitation and
non-human rights principles for sanitation governance in Nigeria………………...240
Table 9.1 Impact of the human right to sanitation and other principles on the drivers
of poor sanitation services………………...……………………………………….249
Table 9.2 Process and outcome indicators for the human right to sanitation……………...261
Table 9.3 Types of legal pluralism relationship between different rules in
sanitation governance.................................................................................................265

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xvii

List of figures
Figure 2.1 Inclusive development assessment framework……………………………...……35
Figure 2.2 Conceptual framework ………………………………………………...…………38
Figure 3.1 Factors influencing the choice of technologies for sewage management………...60
Figure 3.2 Proposed sanitation ladder that integrates technologies and function …………...64
Figure 3.3 Assessing the sanitation ladder for inclusive development………………………69
Figure 5.1 Assessing the affordability principle for inclusive development……………….129
Figure 6.1 Assessing disaster risk management for inclusive development……………......159
Figure 7.1Assessing microfinance loans for sanitation for inclusive development……......180
Figure 8.1 Percentage of the total population with access to sanitation in Nigeria ………..193
Figure 8.2 Assessing the principle of cost recovery for inclusive development..…………..236

xviii

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

List of boxes
Box 3.1 Sanitation ladder for rural sanitation technology in Lao DPR……………………...62
Box 6.1 Global and country-level WASH cluster…………………………………………..148
Box 8.1 Corruption and the human right to sanitation……………………………………...189
Box 8.2 Statistics on the sanitation crisis in Nigeria………………………………………..191
Box 9.1 Elaborating the human right to sanitation through human rights and nonhuman rights principles ……………………….…………………………………....275

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xix

Acronyms and abbreviations
ACHPR

African Charter on Human and Peoples‘ Rights 1981

ACID

Africa Infrastructure Country Diagnostic

AfricaSan

African Conferences on Sanitation and Hygiene

AICHR

Association of Southeast Asian Nations Intergovernmental
Commission on Human Rights 2009

AMCOW

African Ministerial Conference on Water

BATNEEC

Best Available Technology Not Entailing Excessive Cost

BITS

Bilateral Investment Treaties

CAP

Consolidated Appeal Process

CCCM

Camp Coordination, Camp Management

CEDAW

Convention on the Elimination of Discrimination against Women 1979

CERF

Central Emergency Relief Fund

CHC

Community Health Club

CLA

Cluster Lead Agency

CLTS

Community Led Total Sanitation

COE

Council of Europe

COM

Committee of Ministers

CRC

Convention on the Rights of the Child 1989

CRMW

Convention on the Rights of Migrant Workers & their Families 1990

CRPD

Convention on the Rights of Persons with Disabilities 2006

CtC

Child-to-child

CTCIDTP

Convention against Torture & other Cruel Inhuman or Degrading
Treatment or Punishment 1984

CWIS

Core Welfare Indicator Survey

DFID

Department for International Development

Ecosan

Ecological Sanitation

ECOSOC

United Nations Economic & Social Council

ECRI

European Commission against Racism & Intolerance

EHS

Environmental, Health, & Safety

EIA

Environmental Impact Assessment

xx

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

EMIS

Education Monitoring Information Systems

EPF

Emergency Programme Fund

ER

Early Recovery

ERC

Emergency Relief Coordinator

ES

Emergency Situation

ESD

Environmental Sanitation Day

EVD

Ebola Virus Disease

FMARD

Federal Ministry of Agriculture & Rural Development

FMEdu

Federal Ministry of Education

FMEnv

Federal Ministry of Environment

FMF

Federal Ministry of Finance

FMH

Federal Ministry of Health

FMWA

Federal Ministry of Women‘s
Information & Communication

FMWR

Federal Ministry of Water Resources

GDP

Gross Domestic Product

GIIP

Good International Industry Practice

GLAAS

UN-Water Global Analysis & Assessment of Sanitation & DrinkingWater

HC

Head of Cluster

HCT

Humanitarian Country Team

HR

Human Rights

HRC

Human Rights Council

HRS

Human Right to Sanitation

HRW

Human Right to Water

HRWS

Human Right to Water & Sanitation

IBNET

International Benchmarking Network for Water & Sanitation Utilities

IC

Industrialised Countries

ICCPR

International Covenant on Civil & Political Rights 1966

ICERD

International Convention on the Elimination of all Forms of Racial
Discrimination 1965

ICESCR

International Covenant on Economic, Social & Cultural Rights 1966

Affairs,

Youth

Development,

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xxi

ICPAPED

International Convention on the Protection of All Persons from
Enforced Disappearances 2006

ICTY

International Criminal Tribunal for the Former Yugoslavia

ID

Inclusive Development

IDGEC

Institutional Dimensions of Global Environmental Change

IFC

International Finance Corporation

IFRCRCS

International Federation of Red Cross and Red Crescent Societies

IHL

International Humanitarian Law

JMP

World Health Organization & UNICEF Joint Monitoring Programme
for Water Supply & Sanitation

MAPET

Manual Pit Emptying Technology

MDGs

Millennium Development Goals

MeHMKS

Menstrual Hygiene Management Knowledge Space

MENA

Middle East & North Africa region

MLG

Multi-level Governance

MPA

Methodology for Participatory Assessments

NAFDAC

National Agency for Food & Drug Administration & Control

NDHS

Nigeria Demographic & Health Survey

NEMA

National Emergency Management Agency

NESP

National Environmental Sanitation Policy 2005

NESREA

National Environmental Standards & Regulations Enforcement
Agency

NEWSAN

Society for Water & Sanitation

NGOs

Non-Governmental Organisations

NOA

National Orientation Agency

NPC

National Planning Commission

NPWS

National Policy on Water & Sanitation 2000

NSWTG

National Sanitation Working Task Group

NWLR

Nigeria Weekly Law Report

NWRI

National Water Resources Institute

NWRMP

National Water Resources Management Policy 2003

NWSSP

National Water Supply & Sanitation Policy 2000

xxii

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

ODF

Open Defecation Free

OECD

Organisation for Economic Cooperation & Development

PHAST

Participatory Hygiene & Sanitation Transformation

POLR

Provider of Last Resort

PPP

Public Private Partnership

PPPHWS

PPP for Hand washing with Soap

PRA

Participatory Rural Appraisal

RBDAs

River Basin Development Authorities

RCS

Red Crescent Societies

RHRB

Regional Human Rights Bodies

RUWASSAs

Rural Water Supply & Sanitation Agencies

Sani-Centre

Sanitation Centre

SARAR

Self-esteem Associative Strength Resourcefulness Action Planning
Responsibility

SCSL

Statute of the Special Court for Sierra Leone

SDGs

Sustainable Development Goals

SDI

Service Delivery Indicators

SEMAs

State Emergency Management Agencies

sEPA

State Environmental Protection Agency

SLTS

School Led Total Sanitation

sMoE

State Ministry of Environment

SOF

Strategic Operational Framework

SPT

Simplified Planning Tool

SSIPs

Small-scale Private Individual Providers or Operators

SWA

Sanitation & Water for All

TLA

Tribunal Latinoamericano del Agua

TrackFin

Tracking Financing to Drinking-water, Sanitation & Hygiene

TSSM

Total Sanitation & Sanitation Marketing

UDHR

Universal Declaration of Human Rights 1948

UN

United Nations

UNGA

United Nations General Assembly

UN-Habitat

United Nations Human Settlements Programme

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xxiii

UNHRC

United Nations Human Rights Council

UNICEF

United Nations Children‘s Fund

USD

US Dollars

USG

Under-Secretary General

VCLT

Vienna Convention on the Law of Treaties 1969

WASH

Water, Sanitation & Hygiene Services

WASHBAT

WASH Bottleneck Analysis Tool

WCC

WASH Cluster Coordinator

WES

Water & Environmental Sanitation

WESCOMs

Water & Environmental Sanitation Committees

WHO

World Health Organization

WHO

World Health Organization and UNICEF Joint Monitoring Programme
for Water Supply & Sanitation (JMP)

WSMP

Water & Sanitation Monitoring Programme

WSSCC

Water Supply & Sanitation Collaborative Council

WTP

Willingness to Pay

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xxiv

HUMAN RIGHT TO SANITATION AND INCLUSIVE DEVELOPMENT

xxv

Summary
In law, people can gain access to the basic necessities for human wellbeing by going to court
to enforce their rights. However, despite the growing global consensus on the existence of a
human right to sanitation in law, over a third of the current 7.3 billion people worldwide lack
improved sanitation services (Baum, Luh & Bartram, 2013) caused by a variety of drivers
that are not entirely connected to law. There are also spatial, group, and individual inequities
in access even within countries that have presumably better records of improved access. The
resulting social and relational inequities and environmental degradation make the realisation
of the human right to sanitation (HRS) and inclusive development (ID – which includes
social, ecological and relational inclusiveness) pressing concerns for all levels of governance,
from the international to the local levels.
There are five main gaps in knowledge which justify my focus on the HRS, while making
references to the human right to water (HRW) where necessary for analysis: (a) the combined
scholarly analysis of the human rights to sanitation and water does not enhance the
conceptualization of the HRS due to inherent differences between both rights that are
inadvertently overlooked; (b) scholarly research on the HRS remains limited within the legal
scholarship but other fields are more actively engaging in such research requiring more
interdisciplinary analysis; (c) the legal definition of the HRS is limited at best and does not
address environmental sustainability; (d) the analysis of the HRS by legal scholars has
minimal considerations of the impact of HRS instruments on the drivers of poor sanitation
services and the options for adopting complementary non-human rights instruments to
strengthen the governance framework; and (e) there is a paucity of measurable indicators for
assessing the HRS. Further, the evidence in the literature suggests that while combining the
rights to sanitation and water presupposes the use of water based sanitation services, this may
not be feasible in some local contexts irrespective of water abundance, just as water-intensive
hygiene practices may nonetheless occur in water scarce regions.
Hence, my research seeks to contribute to the debate on the viability of HRS for addressing
the drivers of poor sanitation services and advancing ID through equitable access to
environmentally sustainable sanitation services; this is valuable for policy makers,
development partners, regulators, sanitation service providers and the general public who are
the rightsholders. Its main research question is: How can the human right to sanitation (HRS)
be interpreted and implemented to promote inclusive development? This question leads to
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five sub-research questions. Inspired by the institutional analysis methodology developed by
the International Human Dimensions Programme‘s Institutional Dimensions of Global
Environmental Change project, the sub-research questions focus on the HRS institution;
instruments to help implement it; the effects of the instruments on key actors given the
drivers of poor sanitation services; and based on the above, a redesign of the instruments
where necessary to improve their performance. They include:
(i)

What are the drivers of poor sanitation services and how are these currently
being addressed in sanitation governance frameworks?

(ii)

How has the human right to sanitation evolved across multiple levels of
governance, from international to local; how do the human right to sanitation
principles address the drivers?

(iii)

Which humanitarian law and any other non-human rights instruments,
including principles and indicators, for sanitation governance promote the
progressive realisation of the human right to sanitation, through addressing
the drivers of poor sanitation services?

(iv)

How does legal pluralism operate in sanitation governance, with the
implementation of the human right to sanitation, alongside non-HRS
principles?

(v)

How can the human right to sanitation institution be redesigned to advance
inclusive development outcomes across multiple levels of governance?

Chapter 2 expounds on the research methodology and theoretical framework of the research. I
adopt a multi-disciplinary perspective (using both legal and social science research methods)
because the rules, decision-making processes, and programs that define the acceptable
sanitation standards, allot roles to key actors for achieving the standards,

and steer

interactions among the actors, emerge from law and many other disciplines. The drivers of
poor sanitation services are also not confined to law, as shown in this thesis. Therefore, any
effort to progressively develop the HRS inevitably implies leaving the comfort zone of a
human rights lawyer to engage with other disciplines, policy approaches, and instruments that
may also affect the HRS institution. My method consists of (1) a detailed literature review
within the legal discipline as well as all articles on sanitation published in other scholarly
journals; (2) content analysis on the subject; (3) adapting the Young et al. (2005) framework
for multi-level institutional analysis for analysing HRS institutions, instruments, actors,
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drivers, and implications for ID; (4) applying my framework to study the operationalization
of the HRS through a case study, with fieldwork in Nigeria; and (5) triangulating the research
findings to inform my recommendations for redesign of the HRS normative architecture. My
conceptual framework additionally incorporates multi-level governance type 1 theory and an
adaptation of the heuristic typology for legal pluralism developed by Bavinck and Gupta
(2014). My analysis and findings are contained in the remaining seven chapters of my thesis,
summarised below.
In Chapter 3, I analyse the complex nature of the sanitation crisis, the meaning of sanitation;
the economic character of sanitation goods and services; the economic, social and
environmental drivers of poor sanitation services; and the main technologies for sanitation
services. I reveal theoretical and practical complexities for inclusive sanitation governance
that are poorly reflected in the scholarly literature on the HRS. First, there are different
definitions of basic sanitation, environmental sanitation or improved sanitation that are value
laden and incoherent. This makes monitoring and evaluating the level of access to sanitation
and establishing a global uniform standard for sanitation best practices problematic in the
absence of a common meaning. Overall, the contestations show that the definition of
sanitation ought to address gender equality, accessibility for vulnerable users like children,
hygiene and maintenance of the facility, affordability of tariffs, operating and maintenance
costs, environmental sustainability, and social and relational equality between poor and rich
users/households, to ensure inclusive outcomes. Second,

my analysis indicates an

ambivalence over the economic nature of sanitation components which may have

the

properties of a public good, common good, toll good or private good, in different contexts.
The inherent complexity of classifying sanitation as an economic good mirrors the pluralistic
foundations of sanitation governance and hints at the complex interactions between the
different principles (like the human right to sanitation and neo-liberal principles) that
converge in sanitation governance. This requires States to establish a strong framework for
sustainable funding, equitable access for the marginalised and vulnerable, and environmental
sustainability from the use of sanitation services and technologies. Additionally, Chapter 3
identifies seventeen direct and nine indirect drivers of poor sanitation services and analyses
the predominantly technocratic response to the sanitation problem, within the context of
sanitation technology and the sanitation ladder. It is because technological instruments may
or may not promote ID or address context specific drives while delivering sanitation services
that I propose a matrix for the selection of sanitation technology and a merger of the
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technology-based and function-based sanitation ladders, in order to maximise the public
health and environmental benefits of sanitation services for users.
Chapter 4 mainly assesses the human rights (HR) governance framework at multiple levels,
from international to local, as a background to analysing the HRS. It discusses the sources
and meaning of HR, HR principles, and HR indicators. This highlights two key contestations
which occur where marginalised rightsholders are denied access to HR or there are tensions
between different HR (like health environment and development). The chapter further
discusses five predominantly social HR principles that are mainly focused on improving
transparency and the effectiveness of participatory processes while countering the power
politics that leads to marginalisation or exacerbates inequalities in human development. The
principles are mostly established in treaties and national laws. The limited application of HR
principles to ecological inclusion points to the need to clarify how and under what
circumstances the HR normative framework addresses environmental concerns. Nonetheless,
their real impact depends on the way the principles are operationalised through instruments in
practise, and social principles, like participation and access to justice, have played a
significant role in the protection of the environment and the development of environmental
rights. It is therefore important to formulate effective indicators for monitoring the
performance of HR principles and HR compliance by the duty bearers. However, indicators
by themselves do not guarantee the best outcomes for the most vulnerable rightsholders. This
underscores the need for decentralisation of the processes for formulating indicators and the
importance of opportunities for the weakest rightsholders to forge strategic political alliances
that empower them to hold the duty bearers accountable for HR compliance.
Chapter 5 analyses the sources, meaning and principles of the HRS, HRS instruments and
indicators, the impacts of the HRS on ID, and the manifestation of legal pluralism in HRS
implementation. The HRS has evolved through implied recognition on the basis of the
International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR) provisions
and has also emerged as a distinct right in various sources of international law and political
declarations; this underscores the close links between sanitation and human dignity, the
comparable importance of sanitation in relation to other expressly recognised rights, and
evidence of both political and legal support for independent recognition. In the absence of
express recognition of the HRS at the national and sub-national levels, HRS advocates can
rely on the fundamental importance of HRS for the realisation of related economic, social and
cultural rights. The HRS is also recognised in the decisions of courts at various levels of
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governance, and in the laws of around sixty-seven States around the world. The various
sources generally define the HRS either narrowly (with a limited consideration of
environmental impacts) or broadly (to ensure human wellbeing and environmental
sustainability). At the international level, the definition of sanitation in HR terms as advanced
by the former Special Rapporteur did not sufficiently address environmental sustainability
concerns. There is a mixed attitude at the national level; some countries may further restrict
the scope of services guaranteed under the HRS (like the United Kingdom‘s Statement on the
human right to sanitation in 2012), strengthen the relational focus of the HRS (like South
Africa‘s 1997 Water Services Act), or extend the ecological focus of the HRS beyond human
excreta and wastewater (like the Guinea Bissau Water Code which includes industrial
wastewater management within the aims of sanitation). The HRS principles are also mainly
social, similar to the HR principles. The principles nonetheless address ten out of the
seventeen direct drivers, and six out of the nine indirect drivers of poor sanitation services;
mostly in a legalistic sense that requires other non-HR instruments like technology for
effective practical implementation. This suggests a need to integrate complementary nonHRS instruments and principles in the sanitation governance framework. An ID assessment
also shows that the HRS may not guarantee inclusiveness without specific measures to
enhance social and relational inclusion (by protecting the needs of the poor and vulnerable
rightsholders) and ecological inclusion (by integrating environmental sustainability). Hence,
HRS requires measurable indicators for assessing its performance, and I derive two structural
indicators, sixteen process indicators, and nineteen outcome indicators (n=37 indicators) from
the literature. This offers a good starting point for developing HRS indicators in the policy
process.
Chapter 6 examines the HRS in humanitarian situations. The HRS stricto sensu applies to
humanitarian situations and may be used to complement the international humanitarian
framework for the protection of vulnerable populations (like refugees, prisoners of war,
internally displaced persons, and women and children) in humanitarian situations.
Conversely, the humanitarian framework offers a broad approach to sanitation which includes
water, sanitation and hygiene services (WASH), hygiene promotion, water supply, excreta
disposal, vector control, solid waste management, and drainage, as well as principles, core
standards, and minimum indicators that are capable of enriching the definition and
implementation of the HRS, even outside humanitarian situations. The chapter presents ten
social principles of humanitarian assistance; six of these are rooted in international
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humanitarian law which focuses mainly on the protection of vulnerable populations in
situations of international and non-international armed conflict, but does not extend to
humanitarian situations resulting from natural and climate change related hazards or power
tussles that have not yet escalated into armed conflicts, for instance. This is a limitation
because humanitarian situations that are not directly linked with armed conflicts are on the
rise globally and capable of manifesting not only within the jurisdictions where they occur,
but in host countries that receive the influx of the resulting refugee population. The combined
humanitarian assistance and protection principles and instruments can address six direct and
five indirect drivers of poor domestic sanitation services in practical ways (for instance, the
humanitarian framework offers outcome and process indicators for monitoring progress on
sanitation that extend beyond the indicators available under the human rights framework).
This may be effective if sanitation is classified as a survival need in humanitarian settings. An
ID assessment shows that although the humanitarian principles are predominantly social, the
humanitarian framework contains indicators that address social, relational and ecological
inclusiveness, while a legal pluralism analysis reveals that although the human rights and
humanitarian frameworks prioritise human wellbeing, their interactions may be marred by
strong forms of rule incoherence.
Chapter 7 analyses the non-HR framework for water and environmental management that are
relevant for sanitation governance. It uncovers six principles that are spread across the social
and environmental pillars of sustainable development. Although the social principles (like
capacity building and subsidiarity) are still emerging in international law but have gained
wide acceptance in international development and politics, the environmental principles (like
polluter-pays and precaution) have largely gained formal legal recognition recognized in
treaties, customary international law or soft law. Hence, the non-HR framework significantly
offers environmental principles which may complement the predominantly social and
relational HRS principles in practice. The non-HR principles however stem from different
normative foundations with a potential for trade-offs in the absence of rules to address
incoherence or contradictions in the implementation process. Overall, non-HR principles can
address twelve direct and four indirect drivers of poor sanitation services, and this potential
mainly stems from the wide array of environmental principles that is lacking in the other two
frameworks already considered for sanitation governance. Nonetheless, the non-HR
principles that are devoid of a relational component (with the exception of poverty
eradication and equity) may exacerbate inequities in access to sanitation and therefore need to
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be complemented with the HRS to reduce contradiction. This makes it important to design
sanitation governance instruments based on a good understanding of the drivers of poor
sanitation services in each context, the interplay between the human and non-human rights
principles, and the suitability of the principles for addressing each driver without
undermining the HRS.
Chapter 8 presents the outcome of my fieldwork in Nigeria. Although sanitation governance
and policy formulation in Nigeria trails behind water policy development, sanitation also
remains strongly linked with water which is not expedient for the local context. There is a
plurality of meanings of sanitation in the sanitation laws and policy documents, and among
key stakeholders in Nigeria including: environmental sanitation, improved sanitation and
sustainable total sanitation. However, it is the limited public health focus on improved
sanitation facilities, championed by external partners (who play a prominent role in the
sanitation sector reforms), that is largely adopted by the regulatory agencies in practise,
although it neither reflects the local perceptions nor the formal definition of environmental
sanitation in the National Environmental Sanitation Policy 2005. Further, Nigeria implicitly
recognises the HRS in sanitation laws, policies and strategies, but the principles and
instruments used do not fully support the realisation of HRS norm and are indeed sometimes
competing. They are inadequate as they exclude informal settlements, have poor
enforcement, lack non-judicial grievance mechanisms, and do not address the impact of nonsanitation policies. My fieldwork tries to fill some of the gaps in knowledge by assessing
other HRS principles (like affordability, participation and accountability), and the
performance of the HRS instruments, including principles, in formal settlements, and
informal settlements and humanitarian situations to some extent.
Chapter 8 further proffers reflections for redesign of the normative framework of HRS
governance in Nigeria, to better address the drivers of poor sanitation services and advance
ID. Social inclusion requires the instruments to strengthen the targeted population through:
(a) building their capacity to effectively participate in sanitation governance, (b) providing a
structure for equity and public participation in sanitation governance at all levels, (c)
including local knowledge in the design of sanitation infrastructure, and (d) protecting against
all forms of overt and covert discriminatory practices. Relational inclusion requires
instruments which: (a) protect vulnerable and marginalised populations from the negative
consequences of securitization or privatization of the public or merit components of
sanitation, (b) shield the poorest from the negative impacts of discourses like the economic
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goods discourse which may lead to the concentration of wealth in the hands of a few, (c)
promote downward accountability of service providers and State agencies in charge of
sanitation regulation and/or provision, and (d) ensure the equitable distribution of sanitation
infrastructure and resources for sanitation governance. Ecological inclusion requires
instruments which: (a) adopt a broad definition of sanitation components to ensure
environment sustainability, (b) promote equitable access to sanitation within ecological
limits, (c) distribute the benefits and risks of sanitation services equitably, and (d) strengthen
human resilience and adaptive capacity for climate change and other bio-physical or humaninduced humanitarian situations. The HRS could be clearly defined and recognised in
relevant laws and policies to include a duty on the State to respect, protect and fulfil
obligations with respect to universal access to sanitation as a public good, especially for the
poor, vulnerable and marginalised rightsholders who cannot meet their sanitation needs by
themselves. The current narrow set of indicators used for measuring access to sanitation at
the national and sub-national levels also needs expansion and I further elaborate on possible
structural, process, threshold and outcome indicators in Chapter 9.
Chapter 9 concludes by stating that the HRS potentially offers a strong normative framework
and legal basis for improving public participation in sanitation governance processes,
progressively realising access to sanitation for everyone, and seeking redress for violations.
However, it fares poorly in addressing ecological inclusion and some of the key drivers of
poor sanitation services. It therefore needs to be redesigned to improve the effect against the
drivers. My conclusions on how to achieve this can be surmised in seven points. First,
promoting ID would require clarifying conceptual issues relating to the meaning of the HRS
and the economic classification of sanitation goods and services to ensure that at the
minimum, sanitation is regulated as a predominantly public good and the services extend
beyond excreta management only. Second, State intervention and budgeting is required, both
through facilitating opportunities for universal access to sanitation and direct provision to
poor, vulnerable or marginalised individuals or groups, who would otherwise be unable to
access sanitation within a predominantly neo-liberal context. Third, shared sanitation
facilities that are hygienically maintained can also address the sanitation needs of vulnerable
populations in informal settlements and humanitarian situations, and could therefore be
integrated in sanitation programming and funding as a viable short term solution at the
minimum. Fourth, I propose a list of principles to complement the existing HRS principles
which can address the multiple drivers of poor sanitation services. Fifth, I propose a list of
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indicators for monitoring these principles. The HRS indicators and monitoring process can
also be adapted to existing mechanisms for the monitoring of relevant international
development goals like the Sustainable Development Goals. Sixth, I use legal pluralism
frameworks to argue that contradictions in policy frameworks need to be addressed. Seventh,
the process of interpreting and implementing the HRS for ID across multiple levels of
governance can be enriched through delinking the rights to sanitation and water, except
where necessary for implementation given the local context, and strengthening the synergies
between HRS and other disciplines and governance frameworks for sanitation.
In conducting this research, I adopted a multi-disciplinary perspective (using both legal and
social science methods) because the rules, decision-making processes, and programs that
define acceptable sanitation standards, allot roles to key actors for achieving the standards,
and steer interactions among the actors stem from law and many other disciplines (including
the social sciences, physical sciences and engineering). I also integrated both legal and nonlegal publications to presents the current state of knowledge on HRS governance and reached
beyond the current state of knowledge by combining quantitative and qualitative methods to
evaluate the HRS framework against the drivers of poor sanitation services and the need for
ID and proffering recommendations for redesigning HRS instruments, where necessary. The
methodology may be improved upon in future research by engaging multiple researchers
from other fields to validate the findings of this study, conducting ethnographic research to
assess the official reports, conducting additional systematically designed case studies across
different scales, and using official translations of legal documents. Other five potential areas
for further research include: (a) investigating the political economy of sanitation at multiple
levels of governance, from the international to the local, in order to demine an affordable rate
for users in different social contexts and wealth quintiles; (b) linking the HRS to the food,
water, and energy nexus discourse; (c) investigating structures for affordability and
accountability of sanitation in humanitarian situations; (d) analysing the economic aspects of
ID components in sanitation policy and programming; and (e) evaluating the import of power
politics for HRS interpretation and implementation across multiple levels of governance.
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