UNIVERSITY OF AMSTERDAM
X

UvA-DARE (Digital Academic Repository)

Practice what you Preach: EU law extends to third countries the right to an
effective legal remedy

Vandamme, T.

DOI
10.21428/9885764¢.a263b043

Publication date
2022

Document Version
Final published version

Published in
European Law Blog

License
CC BY-SA

Link to publication

Citation for published version (APA):

Vandamme, T. (2022). Practice what you Preach: EU law extends to third countries the right
to an effective legal remedy. Case note on: CJEU, 22/06/21, C-872/19, ECLI:EU:C:2021:507
(Venezuela). European Law Blog.

General rights

It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations

If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

UVA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

Download date:08 Dec 2025


https://doi.org/10.21428/9885764c.a263b043
https://dare.uva.nl/personal/pure/en/publications/practice-what-you-preach-eu-law-extends-to-third-countries-the-right-to-an-effective-legal-remedy(512bb709-285b-4dd4-af71-a3df9e1e2bb6).html

European Law Blog

Practice what you Preach:
EU law extends to third
countries theright to an
effective legal remedy

Thomas Vandamme

European Law Blog

Published on: Jan 12,2022

URL: https://europeanlawblog pubpub.org/pub/practice-what-you-preach-eu-law-
extends-to-third-countries-the-right-to-an-effective-legal-remedy

License: Creative Commons Attribution-ShareAlike 4.0 International License (CC-BY-SA
4.0)



https://europeanlawblog.pubpub.org/pub/practice-what-you-preach-eu-law-extends-to-third-countries-the-right-to-an-effective-legal-remedy
https://creativecommons.org/licenses/by-sa/4.0/

European Law Blog Practice what you Preach: EU law extends to third countries the
right to an effective legal remedy

The signs already bode well, but now it is firmly established: third countries are potential litigants before the
EU courts in annulment actions (Article 263 TFEU). Although ‘court watchers’ may have predicted this

outcome of Case C-872/19 P Venezuela v. Council (hereafter: ‘the Venezuela case’), this ruling is one that

merits close attention for several reasons. There is an issue of consistency (with other lines of case law on
direct concern, see below) and there is the issue of the potential wider repercussions for EU Common Foreign
and Security CFSP. Yet foremost, the case merits attention (and applause) for the fact that the CJEU signals
once more that the right to an effective remedy is a core value of the EU legal order, to be enforced

domestically, internationally ...and upon the EU itself.
The road to ‘Venezuela’

In this well documented case, the Venezuelan Government wished to challenge the restrictive measures

adopted by the Council in an action for annulment (263 TFEU). In view of the dire situation in the country in
terms of democracy and the rule of law, the EU attempted to weaken the Maduro administration, an
administration not recognized as legitimate by several countries, including the United States. To that end the

EU had adopted CFSP decision 2017/2074 that called for several restrictions to the sale of weapons and other

sensitive products and services to Venezuela. Since a number of these restrictions related to competences under

the TFEU, the Council adopted on the same day also Regulation 2017/2063 dealing with the sale of equipment,

technology or software ‘that may be used for internal repression’ by the Venezuelan authorities. It was the latter
regulation (based on article 215 TFEU) that Venezuela challenged before the General Court under 263 TFEU
(the underlying CFSP Decision being largely immune from legal review under article 24 (1) TEU).

In its 2019 ruling the General Court however denied locus standi under Article 263, fourth paragraph, TFEU. It
held Venezuela not to be directly concerned by the restrictions, one of the requirements for non-privileged
applicants to initiate annulment actions against EU acts not addressed to them. Indeed the regulation was not
addressed to Venezuela. It ‘merely’ addressed EU based operators and denied them the right to sell equipment,
software or technology to their counterparts in Venezuela, be they public or private entities. Venezuela may
have been prominently mentioned in the Regulation, it was not as such addressed. The Venezuelan state not
being the addressee, its direct concern had to be established. By denying direct concern the General Court
sidestepped the issue that was far more politically sensitive: can third states be regarded as ‘legal persons’ and
thus be eligible to initiate annulment actions under 263 TFEU in the first place? In the this appeal case the
CJEU had the opportunity to set this right by revisiting this point ex officio (being a legal person is after all a

central part of the locus standi question, a matter of public policy to the Court).
Can a third state be a legal person under Article 263, fourth paragraph, TFEU?

As said, the caselaw of the EU courts was already pointing in the direction of an acceptance of third states as

possible non-privileged litigants. Being a public law entity was already no problem at all (e.g. Deutsche Bahn)
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nor being a public law entity with certain state like attributes, including sub-national entities such as Gibraltar

or the Netherlands Antilles.

All of these were allowed to litigate under the fourth paragraph of 263 TFEU, thus as non-privileged
applicants. The privileged status remains reserved to the Member States proper (and of course the EU
institutions themselves). Although occasionally some of these, highly autonomous, public entities would claim
(unsuccessfully) a treatment on par with the Member States as did the Netherlands Antilles when challenging
an EU regulation on rice and ‘defending their own economic interest’ for which they felt the Government in
The Hague was not to be trusted). Furthermore it remains to be seen whether international agreements between
the EU and third countries may grant the latter privileged status. This was touched upon in C-70/04 where the
case was made that Switzerland could be assimilated with an EU Member State for the purposes of annulment
actions under the EU-Swiss Air Transport Agreement. Sadly the issue was left undecided since Switzerland

had locus standi in any event under the 4th paragraph of 263 TFEU.

A second, well documented and promising, case was that of Poland shortly before its accession to the EU.

Wanting to challenge an EU act under 263 TFEU, it claimed it had to delay proceedings under 263 TFEU until
dfter its accession (when Poland would have privileged status). Yet Poland was told it could have challenged
the act easily before accession as non-privileged applicant. Although not the addressee it was undoubtedly
directly and individually concerned (meaning the 2 month deadline within which proceedings must be brough

started to run much earlier than the Polish Government had hoped).

Although both the Swiss and Polish cases were ‘compelling’ (to use Advocate General Hogan’s words (see
point 77 of his opinion) they dealt with ‘third states’ (an EFTA state and a state about to accede) that were both
highly interconnected with the EU legal order). This explains that even the issue of privileged status was on the
table.d Both cases therefore might still allow for an a-contrario reasoning setting apart the Venezuela case. That
was however not the case with what was the most promising of the ‘pre-Venezuela’ cases: Cambodia v.
Commission. The Kingdom of Cambodia, a third state that is certainly not highly interconnected with the EU
legal order, challenged safeguard measures that, although not addressed to Cambodia as such, severely affected
the import of Cambodian rice. The General Court here stated that ‘neither the fourth paragraph of Article 263
TFEU nor any other provision of primary law excludes third States from the right to bring an action for
annulment; a third State, which has legal personality under both international and domestic law, may not be

prevented from challenging an EU act before the General Court’ (Cambodia v. Commission, pars 49 and 50).

In fact, the issue of ‘legal personality’ (an autonomous EU legal concept, independent from international or
domestic law) had itself already been expanded greatly to the point where even lacking it might not bar an
‘entity’ from launching an annulment action.2 The classic case on this is PKK that, just like the Venezuela case,
dealt with restrictive measures: ‘an existence sufficient for it to be subject to restrictive measures, it must thus
be accepted on grounds of consistency and justice that this entity continues to have an existence sufficient to

contest that measure before the EU Courts (PKK, pars 38-54 and 107-122). Simply put: if you are deemed ‘real


https://curia.europa.eu/juris/document/document.jsf?text=&docid=74009&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3535032
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enough’ to be subject to sanctions, you must also be deemed ‘real enough’ to contest them. PKK also inspired
Advocate general Hogan in Venezuela (and then the CJEU itself) stating that anyone affected by restrictive
measures must have access to the EU courts to protect its rights ‘irrespective of its legal qualification under

national, international and perhaps indeed EU law’.
Practice what you Preach!

The CJEU opening up the action for annulment in 263 TFEU to 3rd countries (as non-privileged applicants)
thus seems in line with earlier case law, especially with the General Court’s ruling in Cambodia. There is also
no reason why the granting of such international openness would be barred by public international law (see for
instance Kassoti and Carrozzini). There are good reasons to support this decision of the Court. One such
argument is systematic: the possibility that EU Member States allow third countries to bring claims before their
domestic courts. That being so, these can subsequently refer questions on the validity of EU acts to the CJEU.
The legal effects of a declaration of invalidity are for practical purposes identical to those of an annulment

under 263 TFEU (also erga omnes and, usually, ex tunc).

Yet, there is a more profound reason in favor of the Court’s ruling. The most important argument is one that
emerged in response to the main criticism in the Venezuela case (voiced by a number of intervening Member
States as well as the Council): that of asymmetry. Allowing third countries access to EU courts might
undermine EU Common Foreign and Security Policy as the EU might not have such options before the
domestic courts of Venezuela. With the proliferation of EU sanctions, litigation opportunities also open up to

other third countries (e.g. Russia), a point already made by other commentators. This ‘asymmetry argument’

recalls the caselaw on the justiciability of WTO law in the EU legal order (see rulings like Van Parys) although
it may be argued that this analogy does not work. Making the justiciability of a consensual multilateral treaty
subject to reciprocity is arguably not the same as access to justice when contesting unilateral measures. The
more important question however is this: should this argument (for what it is worth) outweigh respect for the

rule of law and access to justice?

Fortunately the CJEU holds this not to be the case when it firmly swept the asymmetry argument away. It
stated that ‘The obligations of the European Union to ensure respect for the rule of law cannot in any way be
made subject to a condition of reciprocity as regards relations between the European Union and third States’
(see par 52 of Venezuela). Thus, even if such asymmetry were to be a fact (Venezuela has actually not imposed
any restrictive measures on the EU nor on its Member States and even if that were so it might very well be that
its legal system allows foreign entities locus standi in Venezuelan courts) that cannot trump the main argument

that the EU is based on the values in art 2 TEU including the Rule of Law.

It is this aspect of Venezuela that deserves praise. By contrast to the Swiss, Polish or Cambodian cases, the rule
of law and the concomitant right to an effective legal remedy is now the determining factor in the Court’s

reasoning. The EU has the constitutional task to promote its values in the wider world (articles 3(5) TEU and 2


http://eulawanalysis.blogspot.com/2021/08/a-curia-mundi-cjeus-judgment-in-case.html
http://eulawanalysis.blogspot.com/2021/08/does-third-state-have-legal-standing-to.html
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TEU). If that is so, one needs to practice what one preaches: subject yourself to the values you must promote
globally. The price for this might indeed be putting yourself, in terms of reciprocal access to justice, in a
vulnerable, asymmetrical, position (although as stated above in practice this remains to be seen). There would
be something distinctly hypocrite in adopting restrictive measures like these that intend to act against the
demise of democracy, fundamental rights and the rule of law and then deny an effective legal remedy to the

most affected party.

At this juncture, there are good reasons to believe that the CJEU is also addressing an audience closer to home.
By making the right to effective legal protection the key argument for opening up Article 263 TFEU the case
also fits well in the current caselaw on the Rule of Law backsliding in certain EU Member States. The CJEU in
fact supports its argument by referring to one of these recent cases, Repubblika, a case on the independence of
the Maltese judiciary. The value of the Rule of law (and thus of effective legal protection) is core to the EU

legal order and cannot be made subject to reciprocity no matter how much ‘realpolitik’ would wish for it.
The issue of Venezuela’s direct concern

Effective legal protection obviously does not merely depends on having the status of a ‘legal person’ in the
meaning of Article 263, fourth paragraph, TFEU. It depends just as much on being directly and individually
concerned. Individual concern, normally the hardest of these two hurdles, was not an issue here as the
restrictive measures were of general application and not adopted through a legislative procedure (see art. 215
TFEU) hence a ‘regulatory act not entailing implementing measures’.2 Yet, as a non-privileged plaintiff
Venezuela also had to establish that it was directly affected by the restrictive measures. The General Court
denied this, stating that Venezuela might obtain the goods and services elsewhere (from non-EU operators,
e.g. China a country that does recognize the Maduro administration). It thus deemed the effects for the
Venezuelan state to be only indirect: it may have been more difficult to acquire certain goods and services but
not impossible. The CJEU however corrects the General Court on this point: “The condition that prohibitions
such as those laid down in Regulation 2017/2063 must be of direct concern to a legal person does not mean
that it must be entirely impossible for that person to obtain the goods and services in question’ (see par. 71 of

Venezuela).

This juncture of the Court’s ruling is certainly defendable and befitting the stance of interpreting article 263
TFEU in line with the right to an effective remedy. Yet, it also throws a new light on other caselaw dealing
with the direct concern issue. In the past, sub-state entities were denied locus standi under 263, fourth
paragraph, TFEU when challenging EU acts that denied them certain EU funding. As could be seen in the
Regione Siciliana, the main reason would be that the withdrawn EU funds might still be replenished from a
different source (usually the central authorities of the respective Member State). For the sake of consistency, it
would have been interesting to see the CJEU engage with this line of its own caselaw, especially since cases
like Regione Siciliana also deal with public entities, not being ‘Member States’, challenging EU acts under

263’s fourth paragraph. Obtaining the denied EU funds elsewhere is also for them ‘not entirely impossible’.


https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=nl&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-896%252F19&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=3549996
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62004CJ0417&from=HR
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The Court’s reliance on access to justice as a central value in interpreting article 263 TFEU is commendable

but also shows that still more work needs to be done.

Footnotes

1. Additionally, third countries were also accepted as intervening parties under art 40 of the Statute of the

Court of Justice as happened in Case 91/81 where the Commonwealth of Dominica intervened. <
2. See also Lenaerts, EU Procedural Law (2014), on p. 314 and the CJEU in the Venezuela case, par. 42 <

3. Although individual concern was likely not a problem to establish anyway here, in view of the Codorniu

caselaw <



