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A Note about Chinese Dynasties and Names

Timeline of Chinese History
Xia dynasty: 2100 — 1600 BC
Shang dynasty: 1600 — 1050 BC
Zhou dynasty: 1046 — 256 BC
Qin dynasty: 221 — 206 BC

Han dynasty: 206 BC — 220 AD
Three Kingdoms: 220 — 265 AD

Jin dynasty: 265 — 420 AD

Period of the Northern and Southern dynasties: 386 — 589 AD

Sui dynasty: 581 — 618 AD

Tang dynasty: 618 — 906 AD

Period of the Five dynasties: 907 — 960 AD
Song dynasty: 960 — 1279 AD

Yuan dynasty: 1279 — 1368 AD

Ming dynasty: 1368 — 1644 AD

Qing dynasty: 1644 — 1912 AD

Republic of China: 1912 — 1949 AD

People’s Republic of China: 1949 AD —present

Chinese Names and Romanization

In Chinese names, the family name is given first, followed by the given name. For example, in the case of

Wang Yuanlu, Wang is the family and Yuanlu is the given name. I have used the pinyin system of

Romanization throughout, except for a few spellings best known out of China in another form, such as

Sun Yat-sen (Sun Zhongshan). Some old spellings of some Chinese place names, like Canton

(Guangzhou), are used occasionally.



Abbreviations

CPC: Communist Party of China
1CJ: International Court of Justice
ICOM: International Council of Museums

ICPRCP: Intergovernmental Committee for Promoting the Return of Cultural Property to its Countries

of origin or its Restitution in Case of Illicit Appropriation

ILC: International Law Commission

PRC: People’s Republic of China

ROC: Republic of China

SACH: State Administration of Cultural Heritage (of the PRC)

UN: United Nations

UNESCO: United Nations Educational, Scientific and Cultural Organization
US: the United States

UK: the United Kingdom

WWI: The First World War

WWII: The Second World War

Lieber Code: Instructions for the Government of Armies of the United States in the Field (April 24, 1863)

Brussels Declaration: Project of an International Declaration concerning the Laws and Customs of War

(Brussels, August 27, 1874)
Oxford Manual: The Laws of War on Land (Oxford, September 9, 1880)

The 1899 Hague Convention (II): Convention (II) with respect to the Laws and Customs of War on Land

and its annex: Regulations concerning the Laws and Customs of War on Land (The Hague, July 29, 1899)

The 1907 Hague Convention (IV): Convention (IV) Respecting the Laws and Customs of War on Land
and its annex: Regulations concerning the Laws and Customs of War on Land (The Hague, October 18,

1907)



Roerich Pact: Treaty on the Protection of Artistic and Scientific Institutions and Historic Monuments

(Washington, April 15, 1935)

The 1954 Hague Convention: Convention for the Protection of Cultural Property in the Event of Armed
Conflict (The Hague, May 14, 1954)

The 1970 UNESCO Convention: Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property (Paris, November 14, 1970)

The 1995 UNIDROIT Convention: Convention on Stolen or Illegally Exported Cultural Object (Rome,
June 24, 1995)

The ICTY Statute: Statute for the International Criminal Tribunal for Yugoslavia (United Nations
Security Council, May 25, 1993)

The Rome Statute of ICC: Rome Statute for the International Criminal Court (Rome, July 17, 1998)
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Terminology

Cultural Heritage, Cultural Property, Cultural Objects, Cultural Relics, and Art

In reference to an item of cultural value in a legal context, terms such as cultural heritage, cultural objects,
and cultural property have been used in international conventions of the twentieth century. The term
‘cultural object’ is used in the 1995 UNIDROIT Convention. The term ‘cultural property’ is used in the
1954 Hague Convention and in the 1970 UNESCO Convention. Notably, more recent conventions use
the term ‘cultural heritage’, e.g., the 1972 UNESCO Convention concerning the Protection of World
Cultural and Natural Heritage and the 2001 UNESCO Convention for the Protection of Underwater
Cultural Heritage and the 2003 UNESCO Convention for the Safeguarding of the Intangible Cultural
Heritage. As noted in a report submitted to UN Assembly, ‘the concept of heritage reflects the dynamic
character of something that has been developed, build or created, interpreted and re-interpreted in history,
and transmitted from generation to generation. Cultural heritage links the past, the present and the future
as it encompasses things inherited from the past that are considered to be of such value or significance
today, that individuals and communities want to transmit them to future generations’! Today it is
generally accepted that the concept of cultural heritage encompasses both tangible and intangible cultural

heritage. This study discusses tangible cultural heritage.

In China, the terms cultural relics (3C#), antiquities (77 4), and cultural assets(SLH T 1) are more often
used in Chinese legal instruments. Since the Tang dynasty, the term cultural relics had been used in
reference to historical remains of the former dynasties and celebrities. The modern sense of cultural relics
and antiquity began to be used with the Republic of China, in reference to tangible historical legacy of
historical, artistic, and scientific values.? The term ‘cultural relics’ is widely used in the contemporary legal

instruments in China, but at the previous stage the term ‘antiquities’ was more commonly used.? In

1 Shaheed (2011), 4. There has been a debate over the difference between ‘cultural property’ and ‘cultural
heritage’. In the view of Prott and O’Keefe, property connotes ownership, while heritage creates a perception
of something handed down, something to be cared for and cherished. Due to the fact that cultural heritage
connotes the interconnection between people and the items, some argue that the concept ‘cultural heritage’ is
rightfully superseding ‘cultural property’. For more information, see Prott & O’Keefe (1992), 307-320.

21n the Chinese language, the term ‘wenwu’ (cultural relics, 3C#) first appeared in the first Chinese works of
narrative history, Chronicle of Zuo (Zuozhuan, covering the period from 722 to 468 BC). The original
implication of wenwu is the objects used in the ritual and ceremonial system which originated from the West
Zhou dynasty. See Peng, L. (2012), 4-5; Yin, P. (2009), 97-98; Xie, C. (2000), 1.

3 According to Cultural Relics Protection Law of PRC, cultural relics refer to movable and immovable heritage
that are of historical, artistic or scientific value dating back from various historical periods, together with those
of great significance, related to major events, revolutionary movements or famous personalities in modern and
contemporary period (art. 2). The immovable cultural relics are respectively protected at the national level, at

the provincial level and at the city or county level depending on their importance and value. Movable cultural
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today’s Chinese museum community, cultural relics can be divided into two categories: antiquities and
modern cultural relics. Antiquities refer to cultural relics that have been handed down before 1840, while

modern cultural relics are those objects of historical importance related to modern Chinese history.*

Sometimes, the terms ‘art’ or “works of art’ are also used in these discussions. According to Coombe, art
in the eighteenth century primarily referred to skill and industry; in the nineteenth century art as an
imaginative expression was abstracted from industry as a utilitarian one; in the eatly twentieth century the
modernists discovered that primitive objects are in fact powerful art and their own work is influenced by
the power of these forms.> In his influential work The Predicament of Culture, James Clifford states that “The
capacity of art to transcend its cultural and historical context is asserted repeatedly.’® In the ‘art-culture
system’ delineated by Clifford, developed in the nineteenth century, there are two categories of expressive
works of aesthetic value in a context of European colonialism and imperialism. The first category are
‘authentic masterpieces’, the category of art properly speaking, created by individual geniuses, and the
second category are ‘authentic artifacts’ created by cultures imagined as collectivities.” The scope of
cultural objects in this study includes both categories of the ‘art-culture system’ unless otherwise provided.
In terms of Chinese art, according to Craig Clunas, the term ‘Chinese art’ was created in the nineteenth
century in Europe and North America. No one in China before the nineteenth century saw all these
objects of textiles, pieces of calligraphy, paintings, sculptures, ceramics, and other works of art as
constituting part of the same field of enquiry, despite the existence of a long and sophisticated tradition of

writing about art, collecting art, and showing and consuming art by successive elites within China.8

In view of the fact that the terms of cultural property, cultural objects, cultural heritage, cultural relics and
art have been used in various legal instruments and literatures, these terms are interchangeably used in this

study; their exact meaning depends on the context.
Return, Restitution, Recovery, and Repatriation

Likewise, different terms are also used in the discussions of the relocation of cultural objects, including

return, recovery, repatriation and restitution. It has been noted that the terms ‘return’ and ‘recovery’ are

relics are divided into valuable cultural relics and ordinary cultural relics, and the valuable cultural relics are
subdivided into grade-one, grade-two and grade-three categories (art.3). The administrative departments for
cultural relics at or above the county level are responsible for the verification of cultural relics. See Yin, P.
(2009), 97-98; Zhang, S. (2009), 27.

4Xiao, G. (2011), 17; Yin, P. (2009), 97-98.

5> Coombe (1993), 255-256.

¢ Clifford (1988), 195.

7 Clifford (1988), 215-251.

8 See Clunas (1997), 9, 12, 125.
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both value free, focusing on the interest or action of the requesting party.? The concept of restitution was
developed by Roman private law, which means restoration of the previous state according to the maxim
‘restitutio in integrun?.\0 According to Kowalski, in a general sense, restitution is connected with
responsibility and means the return to a previous state; and in a detailed sense, the term restitution means
some of those various forms of liability whose form depends on a given legal system and time of origin. 1
Although the word ‘restitution’ is an old term, its usage has been contentious in the discussion of the
relocation of cultural objects, as it always denotes an unlawful situation.!? In disputes over cultural
heritage, restitution is associated with the return of an object unlawfully taken from its owner, such as

stolen or looted cultural objects.

A distinction between ‘restitution’ and ‘return’ was made clearly at the twentieth session of UNESCO’s
General Conference in 1978.13 In a guideline by UNESCO, it provides that restitution should be used ‘in
case of illicit appropriation’, i.e. when objects have left their counties of origin illegally, according to the
relevant national legislation and with particular reference to UNESCO’s 1970 Convention on the
subject.’4 The term ‘return’ should apply to cases ‘where cultural objects left their countries of origin prior
to the crystallization of national and international law on the protection of cultural property. Such
transfers of ownership were often made from a colonized territory to the territory of the colonial power
or from a territory under foreign occupation. In many cases, they were the result of an exchange, gift, or
sale and did not therefore infringe on any laws existing at the time. In some cases, however, the legitimacy
of the transfer can be questioned. Among the many variants of such a process is the removal of objects
from a colonial territory by people who were not nationals of the colonial power. There may have also

been cases of political or economic dependence which made it possible to effect transfer of ownership

? Prott (2009), xxi.

10See Kowalski (2001), 24; Kowalski (2009), 163.

W Kowalski (2001), 24-25. In law of state responsibility, along with compensation and satisfaction, restitution is
one of the forms of reparation provided in the Draft Articles on Responsibility of State for Internationally
Wrongful Acts. In that Articles Restitution is ‘to re-establish the situation which existed before the wrongful
act was committed’. Two exceptions are provided to this rule: when it is not materially impossible, and when
the duty of restitution would involve a much heavier burden than compensation’. The first exception is related
to the circumstance of the wrongful act. A destroyed cultural object, for example, cannot be restituted, for the
simple reason that it no longer exists. The second exception is related to the capacity or capability of the
wrongdoing State (art. 35). For more information of the Articles, see Rosenne (1991), Crawford (2002),
Crawford (2012 b), Buyse (2008), 132.

12 Prott (2009), xxi-xxiii.

13 UNESCO, Guidelines for the Use of the ‘Standard Forum concerning Request for Return or Restitution,
CC-86/WS/3, (April 30, 1986), 11.

14 1bid, 11.
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from one territory to another which would not be envisaged today’.!> In this study, the usage of

restitution and return is based on this distinction.

Another term used in this study is repatriation. Repatriation does not only apply to returns between
countries but also between institutions, and tribal or indigenous communities in the same country.!¢ As
noted by Kowalski, the destination of repatriation is the location or country where the cultural property
belongs, or the ethnic group that was its owner.!7 In general, the aim of repatriation is to protect the
integrity of the national cultural heritage in the event of cession of territory or break-down of

multinational states; the main criterion in attaining the aim is the territorial attachment if the heritage.!8

151bid, 11.

16 Prott (2009), xxiil.

17 Kowalski (2005), 95.
18 Kowalski (2005), 97.
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Preface
Since the mid-twentieth century, an international legal regime has been developed to protect cultural
heritage against military operation and against illicit traffic. Along with that, an international campaign
secking for the return of cultural heritage to countries of origin has constantly drawn public attention.
Related with history, law, culture, and international politics, this issue regarding the allocation of cultural
heritage is undoubtedly controversial and complicated. Five years ago, the press in mainland China was
rife with stories about the auction of the bronze heads from Yuanmingyuan, which were part of the
collection of Yves Saint-Laurent. My interest in this topic grew out from the press reports and lectures on
the auctions of bronze heads from Yunamingyuan when I studied law in China. I wrote my master’s
dissertation on private international law concerning recovering stolen cultural property. After I finished
my master’s dissertation, I obtained funding from the Guangzhou Municipality to further my research on

this topic.

This thesis offers the findings of my three-year study on the repatriation of cultural objects, under the
guidance of Professor Van der Vlies and Professor Salomons. The issue of Chinese cultural relics lost’ in
modern Chinese history is the main concern in this study. Following an introductory chapter, I identify
some specific cases of the loss of Chinese cultural relics and explore the legal regime on the protection of
cultural heritage. The case studies are designed to assess the possibility of seeking legal remedies of
restitution under the contemporary legal regime. After the legal analysis, I examine the cultural and ethical
issues underpinning the international conventions protecting cultural heritage, and the claims seeking for
the return of cultural heritage. Related issues, including cultural identity, right to cultural heritage,
multiculturalism, the politics of recognition, human rights, cosmopolitanism, are discussed. In the
concluding chapter, I come to answer the research questions and put forward some suggestions for future

research.

To finish the thesis within three years has been very challenging, since this study requires knowledge in
many fields: public international law, private international law, common law, ancient Chinese law, Chinese
history and culture, art theories, and more. In addition to the difficulty of translating Chinese terms to
proper English, some terms which are commonly used in China, such as unequal treaties, century of
humiliation and patriotism, are criticized as ideological propaganda of the CPC in the West. I appreciate
the comments reminding me of the ‘cultural’ and ‘ideological’ issues; these comments help me to be more
objective and think of this topic from various sides. At the same time it makes me become aware of the
huge gap of understanding between the two cultures regarding this topic. I hope this thesis, to some
extent, forms a bridge of understanding between different cultures that might lead to the resolution of the

disputes over cultural heritage.

Zuozhen Liu

October 4, 2014
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Chapter 1 Introduction

1.1 Background of the Study

In the last two decades Chinese national feelings have been stirred up constantly by the auctions of the
so-called bronze heads from Yuanmingyuan. The bronze heads were part of the water clock situated in
the European-style palaces of Yuanmingyuan, which were designed by the Italian missionary Jesuit
Giuseppe Castiglione at the Qing Court.’” These bronzes disappeared from China when Yuanmingyuan
was destroyed in 1860 by the Anglo-French allied troops, and some began to appear in the art market in
the 1980s.20 But it was not until the auctions of the bronze heads of the monkey, the ox, and the tiger at
Christie’s Hong Kong and Sotheby’s Hong Kong in 2000 that local and international media attention was
drawn.?! Before the auctions, the SACH urged the two auction houses to stop auctioning the looted
treasures from Yuanmingyuan. Due to the ‘one countty, two systems’ principle, however, the auction
houses decided that they could go ahead under Hong Kong law with disregard to the protest of the

SACH.?2 Finally these three items were bought by China Poly Group Corporation, and brought back to

191In the centre of the fountain was the large clam-shaped shell that formed the basin, but on either side were
seated twelve statues. The bodies of the statues were human, clothed, and carved in stone, but the heads were
Chinese zodiac animals, each representing a two-hour period in the Chinese horary cycle. Each of the animals
spouted water for two hours of the day, and all 12 animal mouths spouted together at noon. For more
information of the bronze heads, see Lu, W. (2010), 102-103.

20Tt is said an American antique dealer discovered another three bronze heads (ox , tiger, horse) in 1985 in the
city of Palm Spring, California. The dealer successfully bought these three sculptures from the prior collector
at US$ 1,500 for each piece. The bronze heads of the monkey and the boar were on exhibition in the
Metropolitan Museum of Art between 1980 and 1981, and were auctioned at Sotheby’s, New York in 1987.
The head of the monkey was bought by an American private collector at US$165,000, and the head of the boar
was bought by a Taiwanese entrepreneur at US$ 150,000. In 1989, the bronze heads of the ox, the tiger, and
the horse were auctioned at Sotheby’s, London. All of them were purchased by a telephone buyer: £148,500
for the ox, £137,500 for the tiger, £181,500 for the horse respectively. The telephone bidder turned out to be
Wang Dinggian, director of an antique dealer in Taiwan, My Humble House Corporation. Afterwards, this
company organized an exhibition of the bronzes in Taiwan, from which the bronzes were made known to

public. See Wu, S. (2010), 76-82; My Humble House, http://www2.myhumblehouse.com/sale.php, viewed

July 13, 2012.

21 See Nguyet (2000); Eckholm & Landler (2000);

22 See Nguyet (2000); ‘SACH urges to Stop Selling Relics from Yuanmingyuan’ (in Chinese), People’s Daily,
May 1, 2000.
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Beijing.?? Another two bronze heads of the boar and the horse were bought and donated to China by the

Macao casino tycoon Stanley Ho in 2003 and 2007.24

In October 2008, Christie’s announced that the bronze heads of the rat and the rabbit which were part of
the collection of Yves Saint-Laurent would be auctioned in Paris in February 2009. According to media
reports, the announcement of the auction provoked a fury in China. China’s scholars launched a fierce
attack on the auction of looted relics from China, claiming that the country’s treasures ware plundered for
the second time. The SACH condemned the public auction of looted cultural relics and was opposed to
buy back such relics.?> Meanwhile, a group of lawyers and the Association for the Protection of Chinese
Art in Europe filed a lawsuit at the Paris court, seeking an injunction to halt the auction. But the Paris
court rejected it.20 Despite the strong outcry from China, the auction proceeded as scheduled. At the
auction, these two bronzes were bid by an anonymous telephone bidder for a total of €28 million. Hours

after the auction, the SACH made an official statement to condemn the auction and tightened control on

23The Poly Group told the media that Since the attempts to halt the auction or even bring the relics back by
means or persuasion had failed, we had to resort to commercial means.” The bronze heads of the monkey, the
ox, and the tiger were paid at prices of HK$ 8.185million, HK$ 7.745million and over HK$15 million
respectively. See Nguyet (2000); Eckholm & Landler (2000).

241t is reported that in the summer of 2003, the bronze head of the boar was found in the possession of an
American collector in New York. After lengthy negotiation, the collector agreed to cede the object to China.
Stanley Ho made a donation (about 6 million yuan) to the Fund under the Chinese Social and Cultural
Development Foundation and the bronze was brought back to China. In 2007, Stanley Ho purchased the
bronze head of the horse before the public auction at Sotheby’s, Hong Kong. He paid HK$69.1 million (£4.42
million) for the sculpture. These two objects are together with other three objects are being housed in Poly Art
Museum. See ‘Dr. Stanley Ho Donates to China the Bronze Horse Head of the Summer Palace Purchased at
Sotheby’s Hong Kong’, Sotheby’s Hong Kong Press Release, 20 September 2007.

25 See Spencer (2008); Li, Q. & Wang, Q. (2008); Branigan (2008).

26'The judge ruled with the first reason that the Tribunal was not entitled to pass judgement on the French
Cultural Ministry; second, the Association was not entitled to file the motion because it did not have direct
relationship with the two bronze sculptures; third, it was inappropriate to file a motion too close to the
auction. The court ordered the Association to pay €1000 in fines to both the Christie’s and to the firm of
Pierre Berge. According to an opinion poll, around ninety percent of the Chinese respondents expressed their
opposition to the court decision. See ‘French Court Throws out Appeal over Yves St Laurent Chinese Bronzes
as  Christie’s  Sale Begins’, The Telegraph, 23 February 2009, viewed Julyl2, 2012,
http:/ /www.telegraph.co.uk/culture/art/artsales /4788662 /French-court-throws-out-appeal-over-Yves-St-
Laurent-Chinese-bronzes-as-Christies-sale-begins.html; “What do you think of the French court approving the
auction bronze heads from the Old Summer Palace’, viewed  Julyl2, 2012

http:/ /sutrvey.news.sina.com.cn/result/30981. html
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Christie’s international activities in China.?” Unexpectedly, the winning bidder, a Chinese collector and
auctioneer named Cai Mingchao, declared that he would not pay up. The top bid turned out to be a
protest from China, and the auction was sabotaged.?8 Against public expectation again, the French

billionaire Pinault donated the two controvetrsial bronzes to China in 2013.29

The twist of the bronze heads from Yuangmianyuan reflects the difficulties for countries of origin to
recover cultural heritage. Such difficulties include: most international conventions are not retroactive and
of limited effect on non-contracting states; property rights of the present possessors are protected by
national legislation; no international committee or tribunal with compulsory jurisdiction hear such cases.
Moreover, looting, destruction, and theft of cultural objects are no new phenomena throughout human
history. To mind comes first the systematic plunder of finest art around Europe during the Napoleonic
wars. But unlike the situation that France was forced to return the cultural trophies after Napoleon’s
defeat, many wars, occupations, and other vicissitudes of history have caused the separation between
people and their cultural heritage. This situation has given rise to an international issue in the past half
century. Some countries (especially those victimized by colonialism or imperialism) as well as
communities are demanding the restitution or return of cultural objects. Some claims have been reported
by media: Egypt has been secking the repatriation of the Rosetta Stone and the Nefertiti; Nigeria has
sought the return of the Benin bronzes; India demands the return of ‘Kohinoor Diamond’ and
‘Sultanganj Buddha’. Among these, the controversy over the allocation of the famous Parthenon Marbles,
also known as the Elgin Marbles, has drawn most international attention, and it has been a sore point in

the relations between the U.K and Greece for a long time.3 Since the 1970s, the UN General Assembly

2T'Three points were emphasized in the statement. (a) The SACH has repeatedly urged Christie’s to halt the
sale of the bronzes from Yuanmingyuan. However, Christie’s insisted auctioning these looted relics, which
goes against the spirit of relevant international conventions and the common consensus of restitution of
cultural heritage to the country of origin, and it infringes the Chinese cultural rights and hurts the Chinese
national feelings. The auction will have serious effect on Christie’s business in China. (b)The SACH firmly
opposes the auctioning of illicit trafficked cultural relics. Christie’s shall be responsible for all the effects. (c)
The SACH does not recognize the property right of looted cultural relics. It will continue to recover
looted/stolen cultural objects and other illegally exported relics by all necessaty means according to
international conventions and Chinese laws. See “The SACH Condemns the Auctions of the Bronzes’, SACH,

February 27, 2009, viewed July 22, 2013. http://www.sach.gov.cn/art/2009/2/27 /art_722_8566.html

28 For more details, see McDonald (2009); Branigan (2009).

29 Pinault’s donation has been widely seen as a masterful stroke of corporate public relations for a firm secking
fat profits from newly wealthy Chinese consumers with a growing taste for luxury goods. See Xu, H. (2013).
30Some sculptures from the Parthenon were removed to England by a British Lord, 7th Earl of Elgin, from
1799 to 1803, when Greece was under the control of the Ottoman Empire. These sculptures are now being
displayed in the British Museum. Since 1983, the Greek Government has officially requested that the Elgin

Marbles to be returned to Greece and the British Museum has refused to return such objects. For detailed
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has passed a series of resolutions urging the restitution and return of cultural objects to countries or
origin.3! It is observed that lawmakers, administrators, artists, museums, professionals, and lawyers have
all had a hand in changing public attitudes towards such claims.3? In recent years, more international
conventions have been convened to address this question, e.g. the Athens International Conference on
the return of cultural property to its country of origin, the Conferences on International Cooperation for
the Protection and Repatriation of Cultural Heritage, the International Conferences of Experts on the
Return of Cultural Property. Most of the international conferences conclude with the adoption of
recommendations or Communiqué, including the Cairo Communiqué of 2010, and the Seoul
Recommendation of 2012, the Dunhuang Recommendation of 2014. These recommendations keep
reiterating that cultural heritage constitutes an inalienable element of people’s cultural identity, as a link
between the past, the present and the future; some cultural heritage of great significance shall be returned

to countries of origin subject to no limitation.3

However, the cry for repatriation of cultural objects to countries of origin encounters disagreement from
various perspectives. For instance, the Declaration on the Importance and Value of Universal Museums
jointly issued by 18 leading museums, states that museums serve not just the citizens of one nation but
serve the people of every nation.?* For some scholars, such claims by countries of origin are damaging

and often disingenuous, since there is no convincing interconnection between countries of origin and

information about the case, see Merryman, (1985), 1880-1923; ‘The Parthenon Sculptures’, The British
Museum Statement, 2008, viewed July 23, 2014,
https:/ /www.btitishmuseum.org/about_us/news_and_press/statements/parthenon_sculptures.aspx.

31 These Resolutions include A/RES/3187(XXVIIL), A/RES/3391(XXX), A/RES/32/18, A/RES/33/50,
A/RES/34/64, A/RES/35/128, A/RES/36/64, A/RES/38/34, A/RES/40/19, A/RES/42/7,
A/RES/44/18, A/RES/46/10, A/RES/48/15, A/RES/50/56, A/RES/52/54, A/RES/54/190,
A/RES/56/97, A/RES/58/17, A/RES/61/52, A/RES/64/78, A/RES/67/80.

32 Prott (2009), 1.

3The first Conference on International Cooperation for the Protection and Repatriation of Cultural Heritage
was held in 2010 in Cairo, and the second was in Lima in 2011. The first two International Conferences of
Experts on the Return of Cultural Property were convened in Seoul in 2011 and 2012, with the third in Athens
in 2013, and the fourth in Dunhuang in 2014.

3 The Declaration opens with a statement that the ‘the international museum community shares the
conviction that illegal traffic in archaeological, artistic, and ethnic objects must be firmly discouraged’. Then it
goes on to contrast this minimal constraint on the collecting activities with historical acquisition practices such
as purchase, gift, or partage. It stresses the vital role that universal museums play in cultivating a better
comprehension of different civilizations and in promoting respect between them, and the need to address
claims for restitution on a case by case basis, with attention to the historical and legal circumstances of
acquisition. For the text and comments of the Declaration, see ICOM News, 57 (2004), no. 1, 4-5; Curtis

(2005), 50-56.
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cultural heritage.?> Centered on the issue regarding repatriation of cultural objects, arguments from both
sides have been identified and developed. For the repatriation of cultural objects, they argue that the
removal of cultural objects was illegal or dishonorable. Secondly, the partition of a cultural object from its
original cultural context, or the partition of an artistic complex, injures its scholatly, aesthetic, and cultural
integrity; moreover, cultural heritage is an integral part of people’s cultural identity, and people have the
right to access heritage created by their ancestors.3¢ By contrast, opponents of repatriation argue that the
objects have been legally acquired by the present possessors, and some countries of origin do not have
adequate facilities to preserve the cultural objects. More fundamentally, cultural heritage belongs to a
common humanity, rather than to a country; exchange of culture promotes understanding and toleration
between different peoples.3” The allocation of cultural heritage has become a societal issue that draws the
attention of many forums, and some cases constitute long lasting ethical or legal disputes. This study

investigates these issues.

1.2 Research Questions and Method

It appears that it is not clear whether requesting parties could achieve the goals of recovering cultural
objects in the existing international and national legal systems. Was the original acquisition legal or not?
What law shall be applied to determine the legality of the acquisition? International law or national law?
Law contemporaneous with acts of deprivation or the present law? What factors may affect the
ownership of a disputed object? What are the possible legal remedies for restitution of cultural objects?

These issues lead to my first research question:

Is there sufficient legal protection of cultural objects looted, stolen, or illicitly exported before the adoption of the 1954 Hague

Convention?

To answer this question, the Chinese claims for the return of looted and illegally trafficked cultural relics
in modern Chinese history are studied. 38 It takes three steps to do such qualitative case studies. The first
step is to outline the loss of Chinese cultural relics in modern Chinese history. Considering the large scale
of the loss of cultural relics in modern Chinese history, it is impossible to go into details of all the cases in
this thesis. It will only look into the most representative cases concerning the loss of cultural relics, which
are regarded significant by Chinese people and to a large extent can reflect the overall situation of the loss
in China. Also these cases have been very well explored by historians, scholarly information of which is

accessible to researchers.

35 See Cuno (2008), (2009); Lowenthal (1988), (2005).

36 Warren (1989), 8-10.

37 Watren (1989), 3-8; Cuno (2008), (2009); Lowenthal (2005); Metryman (2005), 11-39.

38 The historical period, from 1840 to 1949, is categorized as modern Chinese history by Chinese historians.
Chinese historians have generalized Chinese history into three phases: ancient Chinese history (pre-Qin era to
1840); modern Chinese history (from 1840 to 1949), and contemporary Chinese history (from 1949 on). See
Zhang, H. (2009); Wang, Z. (2012), 32.
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The second step is to explore the legal regime of the protection of cultural objects, based on the legal
instruments of international conventions, Chinese national legislation, and the relevant literature. Along
with visiting the research libraries and databases in the Netherlands and China, the UNESCO Database
of National Heritage Law that collects some important Chinese national legislation in English since the

1920s is also consulted.

In the third step, I design to apply the law to the identified cases and state the probable outcome of the
application of law. In practice there are some procedures to deal with disputes over cultural heritage, such
as through the UNESCO, ICPRCP, and UNIDROIT, arbitration, procedures under international treaty.
Although non-judicial means of dispute settlement such as negotiation, good offices, mediation, and
ADR, play an important role in settling disputes over cultural objects, I do not deal with non-judicial
remedial opportunities in this study, as the case study aims at assessing the possibility of obtaining legal
remedies in the present legal regimes. Regarding obtaining legal remedies, a party can resort to
international courts created by the international community such as the ICJ, or resort to a national court
secking for remedies. Comparing these two approaches, jurisdiction of most international courts requires
mutual consent of the parties. For example, the jurisdiction of the ICJ in contentious proceedings
depends on the consent of the state to which it is open. But civil litigation in national courts is not
triggered by consent of the parties: the defendant has no choice.?? In this thesis, I consider these two
approaches - through international adjudication and through transnational civil litigation in national
courts — in two case studies. In the first case study, I design the disputes over cultural objects looted in
the event of armed conflicts from China to be adjudicated by the ICJ. In the second case study, the
scenario is set in an English court where a plaintiff is suing a possessing party secking to recover the

Dunhuang manuscripts.

Noting that some lawyers state that law is ill-adapted to the restitution of cultural objects that were taken
long ago, the probable outcome of the cases studies are expected to be negative for the requesting parties.
Meanwhile, soft-law instruments such as ethical guidelines and resolutions by international organizations
are emerging to regard the issues of the repatriation of cultural heritage. This leads to the second research

question of this study:

What are the philosophical, ethical, and cultural considerations that underpin the soft law regarding the repatriation of

cultural objects? To what extent should the soft law apply to disputes over cultural objects?

Under these two questions, I consider the following issues: (a) What is the interconnection between
countries of origin and cultural objects?; (b) Who owns cultural heritage?; (c) What do cultural objects

mean to people and cultural groups?; (d) Is there a right to cultural heritage and cultural identity?

Most soft-law instruments urging the return of cultural objects to countries of origin and human right

instruments on cultural rights have emphasized the role of cultural heritage as instruments to people’s

39 Palmer (2009), 358.
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cultural identity. To approach cultural identity, I refer to literature in social psychology, cultural studies,
political science, museology and post-colonial studies. After a general exploration of the theoretical
background in this field, I plan to see the interconnection between Chinese cultural identity and Chinese
cultural relics. To do this, I examine literature on the traditional Chinese way of appreciating art,
traditional Chinese cultural identity and the transformation of cultural identity in Chinese modern history.
For better understanding of these issues, I consult experts in the fields of law, museums, and history from
China and Europe. In spring 2013, I went back to China to consult historians, lawyers, government
officials, and museum experts from Peking University, China University of Political Science and Law, the
National Museum of China and the China Cultural Heritage Information and Consulting Center. I
benefited a lot from these consultancies.*? I gathered valuable information and recommended literature;
their opinions from various perspectives make me think deeply about this topic. And in September 2014,
I went to the 4th International Conference of Experts on the Return of Cultural Property held in
Dunhuang, from which I collected updated information from experts with various cultural background.
Also, during my stay in the Netherlands, I interviewed Western lawyers, historians and art historians on
various occasions. By listening to views from different cultural systems, it helped me to develop a more

comprehensive observation of this issue.

To be noted, some phrases such as ‘unequal treaty’, ‘century of humiliation’ are used in this thesis, as they
are frequently associated with modern Chinese history in China. These terms might be of ideological

implication for readers outside of China, but they do not necessarily represent the position of the thesis.

1.3 Structure of the Study

This study will consist of the following chapters after the introductory Chapter 1.

Chapter 2 presents a historical review on the loss of cultural relics in modern Chinese history, including
the historical background of the loss. Generally speaking, Chinese cultural relics were ‘lost’ under two
circumstances: through confiscation in times of armed conflicts, and through illegal traffic. I look into
several large-scale events of the loss of cultural relics. As to the first situation, I explore three international
wars which were fought between China and other states: the sack of Yuanmingyuan by Anglo-French
troops during the Second Opium War, the plunder of Beijing by the Eight-Nation Alliance in the Battle
of Beijing, and the Japanese looting in the Second Sino-Japanese War. In terms of illicit traffic, it is
interpreted in the Chinese context, including clandestine excavation, theft, illegal trade and exportation.
The loss of the Dunhuang manuscripts and the oracle bones is studied to exemplify the situation of illicit

traffic.

40 During that trip, I consulted experts from the aforementioned institutes, including scholars in Dunhuang
studies - Professor Rong Xinjiang, Dr. Shi Rui - lawyers of cultural heritage - Professor Huo Zhengxin, Dr.

Peng Lei - and art historians — Mr. Xie Xiaoquan, Ms. Zhu Min.
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Chapters 3, 4, and 5 address the legal issues of this research. Chapter 3 outlines the legal framework of
protecting cultural objects, and Chapters 4 and 5 are case studies where I apply the legal framework laid
out before. In Chapter 3 international law, Chinese national law and international soft law-making
regarding cultural heritage are elaborated. It commences with an overview of the legal development of
treating cultural objects in times of war, and notes that before the nineteenth century no legal rules
constrained looting or destroying cultural objects in times of war. Instead, cultural objects have always
been the target of destruction and pillage in wars for its high value and symbolic significance. From the
mid-nineteenth century, legislations on protecting cultural property from military operations began to
accumulate. With the adoption of the 1954 Hague Convention and its Regulation and Protocol, detailed
protection of movable and immovable cultural property in times of war has been established in
international law. Additionally, Chapter 3 also presents a brief introduction to the legal protection of
cultural objects against illicit traffic. Two international conventions with respect to illicit traffic of cultural
objects are described: the 1970 UNESCO Convention and the 1995 UNIDROIT Convention. The
Chinese legislation regarding the protection of cultural objects since the twentieth century is also explored
here, since legal protection of cultural objects falls primarily within the competence of the national state.
This chapter ends with the description of soft law making respecting cultural objects, where attention is
paid to the cthical guidelines combating illicit traffic in cultural objects and ethics of repatriation of

cultural objects.

Chapter 4 provides an analysis of secking legal remedies of restitution of looted cultural objects by
resorting to international adjudication. Three cases of confiscation of cultural relics during armed
conflicts in modern Chinese history are investigated in this chapter, including the sack of Yuanmingyuan,
the plunder of Beijing in 1900 and the Japanese pillage during WWIL In this chapter two issues are
discussed: the constitution of a breach of an international obligation and the admissibility of the claims. In
discussing the first issue, the focus is rested on the determination of various sources of public
international law to these cases, since most of the international conventions have no retroactive effects.
Considering that the confiscation in these cases occurred at least half a century ago, the admissibility of
the repatriation claims will be considered, where two clements are focused, that is, the post-war
settlement and the principle of extinctive prescription in public international law. It will also discuss the
legal status and applicability of the resolutions on restitution or return of cultural objects to countries of

origin.

Chapter 5 considers the possibility of seeking legal remedies of restitution of cultural objects by suing the
present possessors in a national court. This chapter mainly addresses the legality of the deprivation of
cultural objects and its legal effects on title, as well as the limitation of actions. The case to be investigated
is the Dunhuang manuscripts held by the English institution. In this case, English law and Chinese law
are to be considered, especially the conflict of laws. It first concerns the characterization of the cause of
action and whether the claimant had acquired the title to the manuscripts. Under English law, the

protection of proprietary rights is principally achieved under the law of torts. To qualify to sue for tort, a
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claimant must show his rights or interest in the objects. The claimant’s proof of rights to the manuscripts
and the recognition of this title by the English courts are the focus of this section. Following that, the
original deprivation of the manuscripts and its effects are discussed. It explores the rules of conflict of
laws in space and in time, and then applies the /ex causae to this issue. At the end attention is paid to the

choice and application of statute of limitations.

In Chapter 6 and 7, the cultural and ethical issues of repatriation of cultural objects are explored. In
Chapter 6, I elaborate on the thesis of cultural objects as an integral element of cultural identity, and the
right to cultural heritage. Some people argue that cultural identity of people must be respected, but there
is criticism of the use of cultural identity and country of origin in the discussion of this issue. Much of the
criticism seems to be motivated by the undefined relationship between cultural objects and countries of
origin. I take a step back from the alleged relationship between countries of origin and cultural objects,
and broaden the picture by looking into the connection between states and cultures. It suggests that
repatriation of cultural objects by some people has implications of the politics of recognition. It is said
that some people are still enduring the feelings of being non-recognized or mis-recognized due to
historical phenomena such as colonization. This chapter puts forward the argument that displaying and
auctioning sensitive cultural objects as well as the acts of deprivation are forms of misrecognition and
non-recognition of people’s cultural identity, which might deepen the misunderstanding and resentment
between different peoples. Possessing looted cultural objects by universal museums also goes against the
foundation of cosmopolitanism. The right to recover cultural objects being integral part of people’s
cultural identity has been acknowledged as an element of jus cogens and endorsed by international human
rights law, and I posit that this right must be respected. Following that, the perspective from
cosmopolitanism is discussed. It notes that cosmopolitanism and the recognition of cultural identity share
the common roots of egalitarianism; possessing looted or other sensitive cultural objects by universal

museums might violate the philosophical foundation of cosmopolitanism.

In Chapter 7, I mainly discuss the Chinese perceptions of the lost cultural relics in modern Chinese
history and the implication of repatriation. Since lost cultural relics are also part of cultural relics, it begins
to look into how Chinese people have studied and valued cultural relics, from the interconnection of
cultural relics with Chinese history, traditional culture and Chinese cultural identity. As regards Chinese
attitudes towards the loss of cultural relics, it is interpreted from the Chinese intellectuals’ devotion to
their culture and from the rise of Chinese nationalism as many Chinese regard their lost cultural relics as
national stigmas. The repatriation of lost cultural relics does not only mean respect of cultural identity, it

also promotes understanding between cultures by repairing the broken trust.

Chapter 8, the concluding chapter, summarizes the research, recalls the difficulties found in the legal area
and provides the beginning of an answer to the research questions of this research. It also makes some

suggestions for future research.

24



Chapter 2 The Loss of Cultural Relics in Modern Chinese History

2.1 Introduction

In the long Chinese history, abundant cultural relics have been created. However, a great number of relics
have been ‘lost’ to China since the mid-nineteenth century. The term ‘Tlost cultural relics’ in China is a
reference to cultural objects that were looted, stolen, excavated or trafficked immorally or illegally from
China between 1840 and 1949.41 Although there are no ready figures of the lost Chinese cultural relics,
experts say that they are not small in number. Statistics estimated by the Chinese Society of Cultural
Relics show that more than 10 million pieces of invaluable and marvellous Chinese cultural objects have
‘sunk into oblivion’ in Europe, the United States, Japan, and Southeast Asian nations and regions since
the First Opium War. Among these objects, about one million pieces are grade-one and grade-two
valuable cultural relics.#2 Meanwhile, relevant statistics from the UNESCO note that more than 200
museums in 47 countries house a total of 1.64 million Chinese relics and over 10 times more Chinese
antiques are being stored by ordinary people worldwide today. These relics comprise priceless calligraphy
and paintings, ancient bronze ware, pottery and porcelain, sculptures, oracle bone inscriptions and
classical works, which are distributed mainly in Japan, Britain, France, the US and other countries. There

are more than 23,000 pieces of Chinese relics in the Britain Museum alone.*3

This chapter generalizes the loss of cultural relics in modern Chinese history in two categories: looted
cultural objects in the situation of armed conflict and illegally trafficked cultural objects. This chapter is

comprised of three sections. The first section sets out to present the social background of the loss of

#'The definition of ‘lost cultural relics’ is first proposed by the Chinese Social and Cultural Development
Foundation. Notably, Tlost cultural relics’ are differentiated from objects that were legally acquired and
exported in Chinese history. According to the SACH, if an item was brought out of China legally, as a general
rule, China does not seck for its restitution or return, and it just selectively purchases some of those fine
cultural relics back. China secks for the repatriation of cultural relics that were looted, stolen, illegally excavated
or exported from China in modern Chinese history, that is the so-called ‘lost cultural relics’. See Wang, Z. &
Zhang, J. (2008) 16; ‘Press Conference on the Auction of the Bronze Sculptures from the Old Summer Palace’,
March 31, 2009, viewed July 10, 2012, http://www.gov.cn/gzdt/2009-03/13/content_1258460.htm

42See ‘How many Chinese cultural treasures “lost” overseas?’, People’s Daily Online, 30 January 2007, viewed

July 10, 2012, http://english.peopledaily.com.cn/200701/30/eng20070130_346095.html#. In China, cultural
relics are divided into ‘valuable’ cultural relics and ‘ordinary’ cultural relics. Valuable cultural relics are further
broken down into grade-one, grade-two, and grade-three cultural relics. Grade-one cultural relics are ‘especially
important for historical, artistic, and scientific values.” Grade-two are those cultural relics that have ‘important’
cultural value. Grade-three cultural relics are ‘relatively important’ to China’s cultural heritage objects. Ordinary
cultural relics are those that only have ‘certain historical, artistic value’ (art. 3 of the 2002 Cultural Relics
Protection Law of China).

43 Ibid.
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cultural relics in modern Chinese history, by looking into the Opium Wars, the unequal treaty system, and
the Japanese invasion. The second section is about the loss of cultural relics during times of war. In this
section, I mainly study three cases concerning the loss of cultural relics in the event of armed conflict: the
sack of Yuanmingyuan during the Second Opium War, the plunder of Beijing at the Battle of Beijing in
1900, and the Japanese looting during the Second Sino-Japanese War. The third section concerns theft,
archaeological explorations, exportation of cultural relics in modern Chinese history, and it pays special

attention to two important cases: the loss of the Dunhuang manuscripts and the loss of the oracle bones.

2.2 The Social Background of the Loss

For better understanding of the Chinese sentiment of the loss of cultural relics in modern Chinese history,
it is necessary to comprehend the historical background where the relics were removed. Modern Chinese
history for many Chinese connotes indignities, upheavals and being torn asunder by imperialists.** In this
section, I will approach modern Chinese history from three key concepts: the Opium Wars, the unfair

treaty system, and the Japanese invasion.

2.2.1 The Opium Wars

At the start of the nineteenth century, China under the Qing government was slipping into decline.
Corruption, oppressive taxation, unrest in the countryside, and all the other ills that Confucian scholars
had long regarded as the symptoms of dynastic decay loomed in every corner.#> The Qing government
continued the Ming dynasty’s isolationist policies; maritime trade was confined solely to the Canton port,
and the Chinese participation in it was restricted to the group known as the Cohong.%¢ China’s large
untapped market became the target market for Western imperialists after the Industrial Revolution. In the
early eighteenth century the British trade with China had been monopolized by the British East India
Company and had comprised the exchange of Chinese tea for British woollen and metal goods. By the
1760s the value of tea exports greatly exceeded that of British imports and the balance had to be made up
with silver.*” As Britain was concerned about the security of its tea trade with China and its commercial
activity throughout Asia, it tried to persuade the Chinese to trade more with them. The first British
ambassador was sent to China in 1792, aimed at negotiating a treaty of commerce and obtaining

permission for Britain to accredit a resident minister. But the Qing court turned down the British’s

44 Kaufman (2010), 4-5.

4 Hacker (1977), 46.

46In Chinese feudal dynasties, ordinary Chinese did not participate in a national political life; government was
an affair of the emperor and his officials, supported by the local elites. See Roberts (1999), 164; Wakeman
(1978), 163.

47Wakeman (1978), 171-178; Roberts (1999), 163.
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request.® In 18106, a second British ambassador was sent, with a request for improvements in the trade

arrangements, but it was rejected abruptly again.

To offset the trade deficit, the British began to smuggle opium to China. Gradually, the value of opium
being imported became so large that the balance of trade shifted against China and the deficit had to be
made up with silver. Historians show that by 1836 about 1,820 tons of opium came into China every year;
addiction to opium incapacitated the Chinese from day to day.>® In December 1838, the Qing
government official, Lin Zexu, was appointed to proceed to Canton and carry out a comprehensive
suppression of the opium trade. This suppression went against the interests of opium traders and other
British merchants who were keen to sell textiles to China, which led to the outbreak of the First Opium
War in 1840. The First Opium War ended with China’s being defeated and the conclusion of the Treaty
of Nanjing in 1842. By the Treaty of Nanjing, the Qing government was obliged to pay a total amount of
21 million silver dollars to the British government and merchants, cede the territory of Hong Kong to

Britain, open five trading ports, and agree to establish a ‘fair and reasonable’ tariff. 51

After the First Opium War, in order to expand their privileges in China, Britain demanded the Qing
government to renegotiate the Treaty of Nanjing; the demands included opening all of China to British
merchants, legalizing the opium trade, exempting foreign imports from internal duties and others. But the
Qing government backed away from signing a new treaty. Britain and France deployed a joint army of
23,000 soldiers to force the emperor’s compliance, when the Chinese kidnapped a negotiating team of 39
diplomats and soldiers, the allies marched for Beijing.>? China was defeated again in the Second Opium

War, and forced to sign the peace treaties.>?

2.2.2 The Unequal Treaty System

Since the second half of the nineteenth century, the Qing government had been forced to sign a series of
treaties with foreign powers when it was defeated again and again in the battlefields. By these treaties,
much of China had been divided up into ‘spheres of influences’ by the end of the nineteenth century. For
example, Germany got the sovereignty over ‘Kiautschou’ for ninety-nine years; Russia obtained access to
Dalian and Port Arthur and the right to build a railroad to connect with the Chinese Eastern Railway and

the Trans-Siberia Railroad; the United Kingdom leased Weihaiwei in July 1898 and France leased Canton

48 See Wood (1994), 59-68, Wakeman (1978), 163-164.

49 See Staunton (2000).

50 Roberts (1999), 164; Chung-kuo(2000), 17; Wakeman (1978), 178.

51 Roberts (1999), 166; Wakeman (1978), 208-212.

52'Thomas (2008), 2.

53The Second Opium War incurred great influence to China. China lost about 1,000,000 km2 of land, by
ceding the district of Kowloon to Britain and the land east of the Ussuri River to the Russians. The burning of
the Yuanmingyuan was a shocking blow to the once powerful Qing dynasty. Many Chinese think that China

had been thoroughly defeated and humiliated by the West after the Opium Wars. See Hsu'(2000), 219.
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Bay in 1899.54 Out of the fear that China might be in complete subjection of other powers, the US
Secretary of State proposed the Open Door Policy to his European counterparts in1898. This Policy,
used to mediate the interests of the foreign powers in China, called upon the foreign powers to keep
China open to commercial access, and within their spheres of influences, to safeguard Chinese
sovereignty and territorial integrity. It has been observed that in any event, it was in the imperialists’
interest to have a weak but independent Chinese government, which granted them the privileges in the

form of treaties. By then, the Qing government was totally powerless to resist the foreign pressures.>>

These treaties giving foreigners privileged status and extracting concessions from the Chinese have been
called ‘unequal treaties’.>® Chinese have always felt that these treaties were unfairly imposed on China,
because they were not negotiated by nations treating each other as equal. For Chinese, these treaties were
vehicles of imperialist invasion. In many cases, China was forced to pay large amounts of reparations, and
to cede or lease land to foreign states following the military defeats. As noted by Dong Wang, for ninety
years, the unwavering interest in and repeated references to topics, such as unequal treaties and national
humiliation, have comported with Chinese perceptions of its relations with the world from the
perspective of international law.>” Some provisions of the unequal treaties caused long-standing bitterness
and humiliation among the Chinese and built resentment towards the Western imperialism. According to
Fairbank, the treaty system grew into a more and more important element in the Chinese state and
society.”® The so-called unequal treaty system reflects the fact that China was not treated as equal in its

foreign relations and international law.

Guo Songtao, China’s first ambassador to Britain and France, wrote that ‘the West should treat China as
an equal’, and that ‘Westerners in China should fall under the jurisdiction of Chinese local authority,
instead of their consuls’? In 1864 the American missionary, Martin, translated Wheaton’s Elements of
International Law into Chinese, which introduced what seemed to be the first hypothetical equivalence of

‘sovereign right’ to China.®®¢ However, the translation of international law into China met a mixed

54 Steinmetz (2009); Daniel & Zhang (1993), 441-454

55 Sugita (2003), 3-20.

5The term first entered the Chinese language in 1924 and it is also used to conceptualize the contours of
China’s encounters with foreign nations in its modern history. Before that, related concepts such as
sovereignty, reciprocity, tariff autonomy and extraterritoriality were gradually taken up. According to statistics
from Mainland China, China was forced to sign 1182 unequal treaties with other states since the First Opium
Wat. See Wang, D. (2003), 401-407; Zhang, Z. (1993), 1; Xue, H. (2005), 134.

57 Wang, D. (2003), 401.

58 Fairbank (1978), 214.

5 Zhong, S. (1984), 199; I owe the source to Wang, D. (2003), 402-403.

00°The translation of Elements of International Law marked the beginning of the systematic and formal
introduction of Western international law into China. It was an epoch-making event in the sense that it

‘enables the Chinese to have a first glimpse of what was called international law in the West. It also led to the
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response with Europeans. Some Western diplomats viewed Martin’s work positively, while others
condemned the introduction of international law into China. They were horrified that China might
require some elementary knowledge of international law.6! The French chargé d'affaires Klecskowsky
regarded Martin as a trouble-maker. It is said he complained to Burlingame: ‘Who is this man who is
going to give the Chinese an insight into our European international law? Kill him--choke him off; he will
make us endless trouble’.62 As the self-appointed vanguard and promoters of Western civilization in the
East, they assumed a patronizing attitude towards Chinese acceptance of their international law. On the
other hand, as beneficiaries of the unequal treaty regime, they were aware that supplying the Chinese a
legal instrument might be used to roll back the newly acquired political and commercial privileges and to

prevent the exaction of further concessions.®

The unequal treaties gave rise to the anti-foreign movement in China, notably the Boxer Uprising. The
grievances, ranging from opium traders to political invasion, economic manipulation and missionary
evangelism, resulted in violent revolts against foreign interests, which finally led to the Battle of Beijing in

1900 and the conclusion of the Boxer Protocol.64

2.2.3 Japanese Aggression against China
While the Qing dynasty was declining, the rise of Japan after the Meiji Restoration enabled Japan to

compete equally with Western powers. The First Sino-Japanese War, fought between August 1, 1894 and

creation of the foreign affairs office and the foreign legations in Beijing. See Li, Z. (2012), 138; Liu, L. (2004),
109.

611, Z. (2012), 139.

62 Likewise, Samuel Wells Williams believed that the introduction of international law might stimulate China to
reach the level of Western law and thus find a legal ground to abolish certain aspects of the ‘unequal treaties,’
such as extraterritoriality. See Liu, L. (2004), 143.

63 i, Z. (2012), 140.

64In August 1900, Eight-Nation alliance forces (Austria-Hungary, France, Germany, Italy, Russia, the United
Kingdom, and the United States) marched to Beijing from Tientsin, defeated the Qing Imperial Army, and
brought an end to the Boxer Uprising and the siege of the Legation Quarter. With the conclusion of the Boxer
Protocol, China’s sovereign rights were further violated, in that the terms of the protocol interfered with
China’s internal administration and also its national defenses. The Boxer Protocol was later regarded as one of
the unequal treaties. It was a further blow to what little integrity the Qing government possessed. And the
huge indemnity of 450 million taels of silver was a large burden on the common folks in China, who had to

foot it with increased taxes.
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April 17, 1895, primarily over control of Korea, ended with China’s defeat. By the Treaty of Shimonoseki

of 1985, China was forced to recognize the total independence of Korea and ceded Taiwan to Japan.t>

In early twentieth century, mass civil disorder had begun and steadily grew. As the Qing government was
no longer ineffective in controlling the country, it was overturned in 1911 during the Xinhai Revolution. ¢
The Republic of China was founded in 1912. However, the foundation of the Republic did not put an
end to the chaos in China; instead, it led to the fracture into many competing factions by warlords. It was

not until 1928 that the Warlord Era was ended by the North Expedition led by the Nationalist Party. 67

In 1931, the Japanese military took the Mukden Incident as a pretext to invade Northeast China. The
Chinese troops were no match for their opponents and the Kuomintang government pleaded to the
League of Nations for help. But the League of Nations was unable to act in the face of Japanese defiance
and Western countries took no actions against Japan due to the predominant policy of appeasement.%8
After occupying Northeast China, Japan established its puppet state of Manchukuo, and made Puyi, the
last emperor of the Qing dynasty, as the nominal regent and emperor. In addition to the invasion of
Manchuria, Japan also invaded Shanghai which led to the demilitarization of Shanghai and attacked the
Great Wall region. In these regions, Japan helped the collaborators establish Japanese-friendly

governments. Japan gradually took control of great swathes of Chinese territory.®

Japanese encroachment on north China forced the Kuomintang to agree to a united front with the CPC
in 1936. Japan’s full scale invasion of China began in 1937, historically called the Second Sino-Japanese
War.”0 Initially, the Japanese army captured and controlled the key cities of China and embarked on a
campaign of murder, rape and looting in these regions. The most notorious Nanjing Massacre occurred

during the six-week period following the Japanese capture.” The Japanese brutality swung public opinion

6 Jansen (2000), 430-4306; Japan Anxious for a Fight: The Chinese Are Slow and Not in Good Shape to Go to
War’, New York Times, July, 30, 1894, viewed September 14, 2012, http://query.nytimes.com/mem/archive-
free/pdfrres=950DEEDE1531E033A25753C3A9619C94659ED7CF.

66 Roberts (2009), 206.

67 The Beiyang Government was recognized as the legitimate government of the Republic of China
internationally, but it exercised only symbolic authority over the country. The real power rested in the hands of
watrlords. See Zarrow (2005), 230-247; Zhang, Y. (1998), 152; Roberts (2009), 206.

68 A small quantity of dynamite was detonated close to a railway owned by Japan near Mukden (now Shenyang)
on September 18, 1931. In response, the Japanese Kwantung army began an occupation of cities and towns
along the line of the railway and soon extended to all of Manchuria. See Jansen (2000), 577; Ferrell (1955), 66-
72; Bastman (19806), 547-548.

0 Duara (2006); Roberts (1999), 239-240; Jansen (2000), 577-615.

70 Eastman (1986), 546, 552-553.

I'The total death toll of the Nanjing Massacre is a highly contentious topic of Sino-Japanese history, which

remained an unresolved subject of scholarly debate. A wide range of figures of massacre victims have been
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in the Western countries against Japan and increased their fear of Japanese expansion, which prompted
the United States, the United Kingdom, and France to provide loan assistance for war supply contracts to
China. Finally, Japan signed the unconditional surrender on August 15, 1945. According to Eastman, the
eight-year Second Sino-Japanese War caused some fifteen to twenty million Chinese deaths directly or

indirectly, and the devastation of property was incalculable.”

2.3 Plunder during Times of War
Massive looting as an extension of war is nothing new. In modern Chinese history, wars have caused
large-scale loss of cultural relics from China. In this section, I will explore the loss of cultural relics in

three wars: the Second Opium War, the Battle of Beijing, and the Second Sino-Japanese War.

2.3.1 The Sack of Yuanmingyuan

When the Anglo-French allied forces were in Beijing, they looted and destroyed China’s most famous
imperial palace, Yuanmingyuan. Yuanmingyuan was an amalgam of palaces and pavilions, scenic
enclosures, landscaping, artificial hills, and numerous clusters of chambers to serve various functions,
such as courts, temples, schools, museums and libraries. Well-known for its magnificent architecture and
extraordinary history, it took the Qing people over 60 years (1709-1772) to create such an amazing
imperial garden, when the Qing Empire was at its peak.”® A letter written by the French writer Victor
Hugo has been frequently cited. “There was, in a corner of the world, a wonder of the world; this wonder
was called the Summer Palace. Art has two principles, the Idea, which produces European art, and the
Chimera, which produces oriental art. The Summer Palace was to chimera art what the Parthenon is to
ideal art....” “This wonder has disappeared. One day two bandits entered the Old Summer Palace. One
plundered, the other burned. Victory can be a thieving woman, or so it seems. The devastation of the Old
Summer Palace was accomplished by the two victors acting jointly. All the treasures of all our cathedrals
put together could not equal this formidable and splendid museum of the Orient. It contained not only

masterpieces of art, but masses of jewellery’.7

The sack of Yuanmingyuan was reported by The Times on December 11, 1860: ‘an embassy had been
taken hostage by the Chinese and held at Yuanmingyuan; the British and French had sacked the estate in

retaliation and the British had razed in after learning that the prisoners had been tortured, some to

proposed by historians, from 40,000 to 300,000. See ’Scarred by history: The Rape of Nanjing’, BBC News,
April 11, 2005, viewed September 14, 2013, http://news.bbc.co.uk/2/hi/asia-pacific/223038.stm; Yang, D.
(1990), 22-24; Wakabayashi (2008), 382-384.

72 For a detailed account of this war, see Eastman (19806), 547-608.

73Many scholars have written about the destruction, looting and the memory of Yuanningyuan. A more
detailed scholarly source in western languages can be found in Wong, Y. (2011); Barmé (1996), Thomas (2008),
Ringmar (2000).

74 Victor Hugo, “The sack of the Summer Palace’, To Captain Butler, November 25, 1861.
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death’.’> The orgy of the plunder has been described. “The soldiers destroyed vases and mirrors, tore
down paintings and scrolls, broke into the storehouse of silks and used the precious fabrics for tying up
their horses; they draped themselves in the empress’ robes, and stuffed their pockets full of rubies,

sapphires, peatls and pieces of crystal rock’.7¢

The destruction of Yuanmingyuan has been a tragic loss of culture for the whole world in human history.
With its total destruction, our primary visual record of the complex is a set of forty paintings which reside
today in the Bibliothéque Nationale in Paris, representing the so-called ‘forty scenes’ of the central garden
complex. Each painting accurately depicts a unique architectural ensemble, set against a semi-imaginary
landscape of the kind that the surrounding garden was meant to evoke.”” There are almost no visual
records of the looting in 1860 (the war photographer Beoto made only a few plates) and most of the tens
of thousands of looted objects remain dispersed and undocumented. The gorgeous view together with
the collections and the extraordinary breakdown in army discipline is provided on the scholarly source. As
French sources had already noted at the time, it was as though the Louvre and Bibliothéque Nationale
had been destroyed simultaneously.”® The [/ustrated London News in 1861 reported that “The loss inflicted
cannot be estimated by any money valuation. Treasures of gold and silver, works of the highest Chinese
art, which no sums could purchase, the accumulation of ages, the most valuable secret records of the
empire, the sacred genealogical tablets of the dynasty, are all gone, and can never be replaced. The solid,
indestructible stone, here and there a marble arch or gateway, and massive bronzes too ponderous to be
removed, will alone remain to tell to a future generation where the beautiful palace once stood, and to
bear undying record of the righteous retribution enacted by the allied armies of the foreigners.”” We do
not know exactly how many cultural relics have been destroyed and looted from Yuanmingyuan, as the
documents on the inventory of its contents were ruined by fires. By now around ten thousand cultural
objects have been identified as Yuanmingyuan relics, and it is estimated that around one million relics

were looted from Yuanmingyuan.80

751 owe this source to Hill (2012), 1. According to Thomas, in addition to revenge, the destruction of
Yuanmingyuan, coupled with a threat to burn the Forbidden City, would persuade the Emperor to allow for
the forced treaty, which was now adjusted to penalize China. Particularly, the destruction of Yuanmingyuan
was thus instrumental in the actual military conquest of China. See Thomas (2008).

76 See Ringmar (2000), 921,922,933

7T'Thomas (2008).

78 Ringmar (20006), 922.

7 1 owe the source to Greenfield (1997), 36. According to Hill, during the Second Opium War, the British and
French men acquired Chinese objects in three ways: taking trophies and war prize on the battlefield, looting
government and civilian targets, and purchasing goods from merchants. See Hill (2012), 2.

80 See Liu, H. (2013). A great amount of fine arts from Yuanmingyuan are being housed abroad, the best and

largest collections of which are in Britain, France and the United States. The Empress’ Chinese Museum within
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In 2009, the Yuanmingyuan Administration announced the plan of sending delegations of Chinese exerts
around the world to track down the treasures from Yuanmingyuan.8! Although the Chinese authority kept
saying that the treasure hunt was an academic investigation, which aimed at picturing out the
Yuanmingyuan lost cultural relics, many museums were vigilant to the work of the delegations. Some
museums even had prepared legal documents upon the delegation’s arrival. It is reported that due to great
oppositions put forward by foreign museums and funding difficulties, the investigation program did not
continue. 8 On the one hundred fiftieth anniversary of the destruction of Yuanmingyuan, the
Administration of the remains issued a proposal urging the owners of Yuanmingyuan objects to resist the

temptations of antique trading, and return them instead.%3

2.3.2 Plunder of Beijing in 1900

When the Battle of Beijing was fought in 1900, China underwent a second large-scale pillage of cultural
relics. The Sydney Morning Herald characterized the mad scramble for plunder as a ‘carnival of loot’.84 As
Hevia writes, ‘a loot fever gripped the armies and Euro-American civilian population in Beijing, and a
wild orgy of plunder ensured. Moreover, many accounts agree that few if any were immune from this

fever.’ 85

The pillage has been recorded by the commander of the allied forces. ‘Every nation except the Germans
had already received a thorough training in Plundering at Tientsin, so matters naturally took the course
they did in Peking (Beijing). It is useless to discuss whether the Russians, Japanese, English, French, or
Americans most distinguished themselves in these exploits. All shared in them.”®¢ “When the Forbidden

City was restored to the Chinese late in 1901, most of the portion which had been under Japanese

the Chateau de Fontainebleau built to Eugenie’s specifications in 1863 housed her collection of Far-Eastern
treasures, most of which came from the sack of Yuanmingyuan.

81'The treasure hunting delegation has been reported by the Telegraph and the New York Times. See Foster
(2009); Jacobs (2009).

82 The first delegation was sent for the US on November 28, 2009 and returned on December 17, 2009.
During the 18-day trip, the delegation visited nine museums, and collected four or five hundred old photos
and pictures of Yuanmingyuan, Chengde Mountain Resort and Summer Palace. Meanwhile, the delegation
discovered a batch of cultural relics which were suspected to be from Yuanmingyuan, including the painting of
Liuyin Cow Map dating back to the Song dynasty in the Boston Museum of Art. There are 18 seals on that
painting, and some of the seals were identified to be from the Qing court by experts, providing strong
evidence that the painting was from Yuanmingyuan. All the hunting results were on exhibition in January of
2010. See Le, Y. (2010).

83 For more information of the anniversary, see “Yuanmingyuan: 150 Years After the Fire’, CCTV, online
video, viewed 15 April 2014, http://cctv.cntv.cn/lm/journeysintime/special/ yuanmingyuan/.

841 owe the source to Hevia (2007), 94.

85 Hevia (2003), 209.

86 Waldersee (1923), 565.
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protection was in good condition, but the American section was almost completely looted.’s” “When the
English and the Italians occupied the Summer Palace (also known as Yihe Yuan), they had all the objects
of value in their respective parts of the building gathered in a great room and put under guard. But a mere
glance revealed the fact that this was only part of the original contents. The Russians had already got away

with the best.’88

The pillage of Beijing in 1900 called to mind the sack of Yuanmingyuan in 1860. Common to both cases
was the carnival-like atmosphere of unregulated plunder. But there are still some differences. For one
thing, no one stepped forward as Garner Wolseley had done in 1860 to safely contain looting by declaring
it to be a tendency among ordinary soldiers, as opposed to officers. Secondly, the loot itself did not have
attached to it the aura of a proper name such as ‘from the Summer Palace of the Emperor of China.’8?
One would expect to find references in museum collections of objects from the Forbidden City or Beijing
1900 taken during the Boxer episode. But only a few items so labelled seem to have surfaced in London
then or later. Nor were there sales of Boxer Rebellion loot in London and Paris auction houses like those
that took place in the 1860s; also not seen were public displays of objects looted from Qing palaces as
had occurred in both cities in 1861 and 1862.%0 Besides, the physical geography of looting was much
larger. In 1860, the looting was more or less confined to Yuanmingyuan, but the plunder in 1900 included
all of Beijing: the Qing imperial palaces, residences of the Qing nobility, and private homes, as well as
Tientsin and the towns and villages around Beijing.”! The father of classical Chinese figure painting
attributed to Gu Kaizhi(344-406), ‘Admonitions of the Instructions to the Court Ladies Scroll’, was
believed to be lost during the plundering of Beijing in 1900.92 Like the sack of Yuanmingyuan, there is no
credible figure of the amount of cultural relics looted or lost during this plundering. The Chinese
historians put in a sombre note. ‘All treasures handed down from the eatlier civilizations, including
ancient books, paintings, curios, and national rare treasures which had been housed in Beijing, have been

completely swept out of China’.”3

87 Waldersee (1923), 565.

88 Waldersee (1923), 567. The Chinese also participated in much of the robbery and plundering. Chinese
officials stole right and left, especially in the Palaces, and naturally tried to put the blame upon the foreign
troops. European and American curio-buyers also played a great role. Vast quantities of stolen property fell
into the hands of the Chinese and were sold by them to soldiers. But most of the loot acquired by the latter
was stolen offhand.

89 Hevia (2007), 93-94.

%0 Hevia (2007), 94.

1 Hevia (2007), 93.

92 For more information of the painting, see McCausland (2003).

931t is said half of the collections of the Forbidden City were looted at the plundering; almost all treasures
housed in the palaces of Nanhai, Zhonghai and Beihai have been looted by the forces. See Zhang, Z. (2001),
46; Lu, J. (2002).
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2.3.3 Japanese Pillage in the Second World War

During the Second Sino-Japanese War, public museums, libraries, private houses were targets of pillage
for Japanese troops; incalculable cultural objects were destructed during war operations.?* Some statistics
reflect the devastating loss caused to Chinese culture. There were 37 large museums in China before the
outbreak of the war, but only 18 of them survived the war; three quarters of the university museums and
libraries were destroyed. On August 17, 1937, Japanese troops marched into the Summer Palace and the
Forbidden City to remove a great amount of valuable cultural treasures. In 1944, 11,022 volumes of
ancient books from the Forbidden City and 1372 pieces of treasures from the Peking History Museum
were looted by the Japanese.?> The famous fossils of Peking Man, discovered in 1923-1927 at the

excavations at Chou K’ou-tien near Beijing, were lost during this period.?

At the end of the war, the Ministry of Education of the Republic of China set up a Committee on Relics
Reservation in War Zones in April 1945, which was renamed Committee on the Clearing up of Relics
Lost in War Time in December 1945. This Committee investigated and registered the relics which were
devastated or looted during the Second World War, the work of which resulted in the Catalogue on the
Quantity and Evaluation of Chinese Cultural Relics Lost in War. This Catalogue indicates that 3,607,074
pieces and 1,870 cartons of Chinese cultural objects have been devastated or looted during WWII; the
original provenance of these objects had been documented by public institutes or private persons.”” But
historians believe that the statistics provided by the Committee form just part of the loss of cultural
objects for the following reasons. First, the areas for investigation were limited to the regions under the
control of Kuomintang, but these areas only accounted for half of the occupied areas by Japan. Secondly,
the committee only investigated cultural relics that were lost after 1937, but the Japanese systematic
pillage campaign began in 1931. Therefore, the loss of relics from 1931 to 1937 was not included in the
investigation. Besides, the complicated procedures and demanding requirements for registration kept
people away from declaring their losses.?8 It is estimated that at least 10 million pieces of Chinese relics

destroyed or looted during the Japanese invasion from 1931 to 1945.%

% For a general account of the Japanese plunder during this war, see Yan, C. & Li, X. (2005), 10-12; Dai, X.
(2003), 84-94; Peng, L. (2012), 26-34;

% Peng, L. (2012), 27; Liu, Q. (2009).

9% The fossils had been placed in the safe at Cenozoic Research Laboratory of Peking Union Medical College.
In 1941 the fossils were intended to be transported to the USA for safekeeping until the end of the war;
however, they vanished en route to the port city of Qinhuangdao in northern China. The whereabouts of the
fossils are still unknown. Yan, C. & Li, X. (2005), 10-12; Liu, Q. (2009); Peng, L. (2012), 28-29.

97 Yan, C. & Li, X. (2005), 11; Dai, X. (2003), 84-90.

8 Dai, X. (2003), 84-90.

29 Dai, X. (2003), 84-90.
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Japan returned 106 cases of rare books to China at the beginning of the 1947, and six batches of looted
relics to the Nationalist government in Taiwan between 1950 and 1956. But many of the cultural relics

looted from China during the Second Sino-Japanese war are still being housed in Japan.100

2.4 Foreign Expeditions, Thefts and Exportations

In modern Chinese history, countless cultural relics were stolen, excavated, and/ot exported out of China.
In the case of the Longmen Grottoes, one UNESCO World Heritage Site in China, most of the heads of
the Buddha statues were cut off from the statues and sold to foreigners between 1907 and 1935.101 Since
the end of the nineteenth century, foreign explorers, sinologists and missionaries came to China to collect
Chinese cultural relics. Statistics show that 151 archaeological exploration activities by foreign expedition
teams in Northwest China were organized from 1850 to 1940.12] look into two important cases
concerning the so-called illicit traffic: the loss of the Dunhuang cultural relics and the loss of the oracle

bones.

2.4.1 The Loss of Dunhuang Cultural Relics

Dunhuang, an oasis city located at the western end of the Hexi Corridor and at the eastern end of the
Takla Makan Desert, is now famous as a thriving tourist centre for its Buddhist caves and the unparalleled
finds now scattered in various institutions around the world. In history, Dunhuang marked the western
limit of direct Chinese administrative control and military authority, and it was a major stop on the
ancient Silk Road.193 As indicated by the renowned Chinese scholar Ji Xianlin, there are four major
ancient civilizations in world history: China, India, Greece and Islam, and these four civilizations
converged on the district of Turpan and Dunhuang.!%4 Being the entry point to Central China from the
direction of Central Asia, various cultures were blending in Dunhuang, and Dunhuang has left us a rich
cultural heritage, especially Buddhist art. With the spread of Buddhism along the Silk Road, a unique form

of Buddhist art has been developed, known as Chinese Western art, which has absorbed elements from

100 Dai, X. (2003), 90.

101 The grottoes and niches of Longmen contain the largest and most impressive collection of Chinese art of
the late Northern Wei and Tang dynasties (316-907). These works, entirely devoted to the Buddhist religion,
represent the high point of Chinese stone carving. See Gao, Y. (2005).

1021 owe the source to Huang, H. (2012), 16. Among all the explorations, 20 were explorations conducted by
Germans, 53 by Russians, 30 by British, 1 by Hungarian, 13 by Japanese, 8 by French, 3 by American, 22 by
Swedish, 1 by an unknown expedition team. The most well-known organized archaeological explorations were
conducted in the following sites: (a) Mogao Grottoes at Dunhuang; (b) the ruins of Heishui Cheng; (c) the
ruins of Loulan Kindom; (d) the ruins of Niya; () the ruins of Gaochang; (f) the Kucha Grottoes. For a
general account of the foreign expedition to China, see Peng, L. (2012 ), 34-55; Huang, H. (2012), 16-17.

103 Hopkirk (1980), 22; Rong, X (2013), 19.

104 See Ji, X. (19806).
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India, China, Persia, and the Ancient Greek Empire of Alexander the Great.!%> The art and culture in the
Dunhuang area achieved its greatest glory during the Tang dynasty, but when the dynasty began to decline,
so did the culture along the Silk Road. The monasteries, temples, and works of art finally vanished after a
process of several centuries of disappearance. There are two theories accounting for the disappearance.
One was the gradual drying up of the glacier-fed streams which supplied the oasis towns; and the other

was the sudden arrival, sword in hand, of the proselytizing warriors of Islam from far-off Arabia.l00

All traces of this once-glorious era at Dunhuang vanished until the discovery of a hidden cave at Mogao
Grottoes, known as Cave 17 or the Library Cave today. No detailed account of the caves survived from
the time of the discovery. It is generally agreed that the Library Cave was discovered by a Chinese Taoist
monk named Wang Yuanlu (hereinafter “Taoist Wang’) on the 26th day of May of the lunar calendar of
Guangxu 26th year (1900).197 The Library Cave contained about 50,000 manuscripts on papet, silk, wood,
and other materials. Most of these manuscripts are religious documents of Buddhism, Taoism,
Manicheanism, and Nestorian Christianity in ancient Chinese, Tibetan, Uighur, Central-Asian Brahmi,
Turkic, and Syriac. Besides the religious manuscripts, some other manuscripts concern history, literature,
astronomy, astrology, and private or official correspondence.!%® The sheer volume and the extremely good
condition of the material made this find unparalleled in the wotld for the study of the medieval period of
China and Central Asia. By now, based on the manuscripts and other relevant relics, an academic

discipline, named Dunhuangology or Dunhuang studies, has been developed.1%”

In 1902, Ye Changchi, Provincial Educational Commissioner of Gansu, received some items from the
Library Cave from Wang Zonghan, Magistrate of Dunhuang. Ye Changchi recognized the value of the
materials after identifying some ancient paintings dating back to the beginning of the Song dynasty. Ye
suggested all the materials from the Cave be sent to Lanzhou, capital of Gansu province. However, due to

the financial difficulty, transportation of the contents of the entire library, estimated at seven cart-loads,

105 Because of the unique geographic position, at least 24 variations in word spelling and 17 languages have
been found in this district of Turpan and Dunhuang. Besides, a large amount of grotto remains, sculptures,
frescoes, silk paintings, and other cultural objects have been found there. See Hopkirk (1980), 23-24.

106 Hopkirk (1980), 28-30.

107" The Mogao Grottoes are also known as the Caves of Thousand Buddhas. The first caves were dug out in
366 AD as places of Buddhist meditation and worship. The Mogao Grottoes became a UNESCO World
Heritage Site in 1987. Taoist Wang arrived at Maogao Grottoes in the 1890s and made the Grottoes his home.
In May 1900, his workmen accidentaly discovered a hidden door while cleaning Cave 16, and the door led to a
small cave filled with ancient documents and paintings dating from the fourth to eleventh centuries. See Wang,
J. (2012), 3; Liu, Y. (2000), 11; Rong, X. (1999), 247-248.

108 Rong, X (2013), 4-6.

109 Rong, X. (2013), 1-2.
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had been delayed.!1” In May 1904 the provincial government ordered Wang Zonghan to restore the whole
of the find to its original place of deposit, and consequently Wang Zonghan and all the civil and military
officials of Dunhuang had come to Maogao Grottoes to look over all manuscripts in the Library Cave.
Wang Zonghan ordered Taoist Wang to take good care of them in their original place. Thus Taoist Wang
attached a rough wooden door to the opening of Cave and installed a rough a lock on it. The key to the

lock was kept by Taoist Wang himself.!!!

In March 1907, when the local peasants were on the point of revolting against sustained misgovernment
by the authorities at Dunhuang, the Hungarian-born British archaeologist Aurel Stein and his Chinese
interpreter Jiang Xiaowan, arrived at the Mogao Grottoes after hearing about the Library Cave.l'2 At the
beginning, Stein approached the topic of the manuscript with great caution, as the cave shrines were very
much still active holy sites of great importance to the local villagers at that time. Taoist Wang was also
very reticent at first, avoiding meeting Stein. With the assistance of Jiang, Stein noticed that Taoist Wang
also admired Xuanzang, a famous Chinese Buddhist monk traveling from Chang’an to India in the 7th
century. The mutual spiritual admiration together with the promise of a liberal donation persuaded Taoist
Wang to show them a handful of sample documents from the library cave and let Stein visit the Library
Cave. Finally, Stein succeeded in convincing Taoist Wang to sell him over nine thousand items, which
included 8082 scrolls of manuscripts, over five hundred paintings, embroideries and other artifacts. The
huge sacks full of documents were furtively transformed to Stein’s store-room without any one having

suspicion of what was happening, screened by the shadow of the steep river bank.113

Stein described his acquisition from the Library Cave in a letter to his friend afterwards: ‘For the present
the new acquisition travels in huge bags, disguised as well as we could manage it...For the present we
must keep this entre nous ... all which the “Thousand Buddhas’ yielded has cost the Government only
some £ 130. The single Sanskrit Ms on palm leaf with a few other ‘old things’ are worth this’.!1#4 Stein’s

collection reached England in 1909 and remained in the British Museum until the early 1920s, which was

110Ye Changchi, Yuandulu Diary, 12th day of 11th month of Guangxu 29th year (1903) and 22nd day of 8th
month of 30th year(1904). Liu, Y. (2000), 11; Wang, J. (2012), 3; Rong, X. (1999), 249.

111 See Rong, X. (1999),249-250; Liu, Y. (2000),11-12; Wang, J. (2012), 3.

121t was during Stein’s Second Expedition in Central Asia, his First Expedition having been between 1900 and
1901. Stein initially had the idea of visiting Dunhuang in 1902, at a time when his applications to make
expeditions into Afghanistan and Tibet were being refused. But he continued writing applications to secure
permission and funds for the Second Expedition, and the application was granted in 1905, and his expedition
was funded by the British Museum and the British Government of India. See Wang, J. (2012), 1-2; Stein
(1928), 343, 354; Russell-Smith (2004), 11.

113 See Wang, J. (2012), 1-5; Peng, L. (2012), 35-36; for a detailed account of Stein’s acquisition of the
Dunhuang manuscripts, Stein (1928), Vol. 1, 354-370, Stein (1921), Vol. 1, i-viii, Vol. II, 801-813.

114 Stein’s diary entry for June 8, 1907 (Bodleian Library, MS. 204, AT 344), 1 owe the source to Wang, J.
(2012), 5.
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divided according to the proportion of funding of the second expedition. The manuscripts, including an
exceedingly old copy of The Diamond Sutra considered the oldest printed book to have survived fully intact
to the present day, are now in the British Library; the paintings have been divided between the National
Museum in New Delhi and the British Museum, where over three hundred paintings on silk, hemp, and

paper are kept.11>

Ten months after Stein’s departure, Taoist Wang had his second foreign visitor, Paul Pelliot, a French
sinologist. Pelliot was twenty-seven when he was chosen to lead a three-man expedition to Chinese
Central Asia. Dazzled by Pelliot’s fluent Chinese, Taoist Wang agreed to show Pelliot his finds from the
Library Cave and allowed Pelliot into the library on March 3, 1908. When Pelliot was examining the
manuscripts in the Library Cave, he stole some of the finest manuscripts by hiding the items in his
clothes.!1¢ Pelliot persuaded Taoist Wang to sell him the two piles of manuscripts which he felt were the
most valuable of the manuscripts. Taoist Wang agreed to sell Pelliot for a price of 500 taels (£ 90) and
under the condition that the dealing was kept secret. On May 30, 1908, Pelliot and his companies
finished their exploration in Dunhuang and sent 4,171 items Paris, which included 3000 scrolls, booklets,
concertinas, two hundred Buddhist pictures, and seven hundred fragments. These objects have been held

in the Bibliothéque Nationale in Paris. 117

After the expedition, Pelliot brought some Dunhuang manuscripts to Beijing and showed them to the
Chinese scholars there. Many famous Chinese scholars in Beijing were astounded to find that so many
rare treasures had been removed to foreign countries. They immediately submitted a written statement to
the Qing government asking it to preserve the treasures from being stolen. Thus the Qing court ordered
the governor of Shanxi and Gansu to make the magistrate of Dunhuang to arrange the transportation of
the relics to Beijing. In 1911, over eight thousand scrolls and fragment of manuscripts finally reached the
National Library in Beijing.!'® However, the manuscripts deposited in Beijing were just part of the
remaining documents. Before the transportation by the government, Taoist Wang put aside a secret hoard
of the manuscripts, which were sold to Japanese and Russian explorers as well as to Stein during his third
expedition.!!? Besides, the officials of the Qing government were less wholehearted in their packing and

removal, and some of the items were stolen and missing on the way to the destination.!?° To be noted, the

115 H. Wang. & J. Perkins, (2008), 10.

116 ‘Pelliot estimated that there were between fifteen and twenty thousand manuscripts in the cave. He decided
to make two piles: first the cream, which he must obtain at all cost, and then the desirable but less essential
manuscripts. ‘During the first ten days’, Pelliot wrote in a long letter to Senart in Paris, I attacked neatly a
thousand scrolls a day, which must be a record...” See Cohen (1996), 1-2; Hopkirk (1980), 177-189; Peng, L.
(2012), 36; Yang, X. (20006), 148-151.

117 Cohen (1996), 2; Yang, X. (20006), 150-151.

118 Yang, X. (2000), 151.

119 Yang, X. (2000), 151.

120 Yang, X. (2000), 151.
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manuscripts from the Library Cave were just part of the lost Dunhuang manuscripts. Some explorers
even detached the wall paintings from the caves. For example, the American explorers, Langdon Warner
and Horace Jayne detached 26 pieces of finest frescoes dating back to Tang Dynasty from the grottoes
and a three-foot Tang figure of a kneeling saint, which are displayed in the Fogg Museum collection.!?! So
did the Russian explorers. And some of the Russian collections along the Silk Road have been exhibited

in the Heritage Museum in Amsterdam in 2014.122

Today the Dunhuang manuscripts from the Dunhuang Library Cave and other cultural relics are being
held in institutions of Britain, France, China, Germany, Japan, Russia, Korea, US and other counties.!?3
For research purpose, the International Dunhuang Project was set up in 1994 to digitalize the

manuscripts and other artifacts held in different locations.124

2.4.2 The Loss of Oracle Bones

Oracle bones are pieces of turtle shell or animal bone with ancient Chinese scripts, found in
archaeological sites dating back to the Shang dynasty. The discovery of oracles is quite legendary. It is said
in 1899, Wang Yirong, a director of the Qing Imperial Academy and a knowledgeable collector of
Chinese bronze, was sick with malaria. One day he examined the prescription, on which he noticed an
ingredient called ‘dragon bones’. The so-called dragon bones had been used as medicine in China for a
long time. The turtle shell fragments were prescribed for malaria, while the other animal bones were used
in powdered form to treat knife wounds. Wang Yirong checked the dragon bones before they were
ground into powder, and he realized that the scripts on the bones were the oldest form of Chinese

writing. 125

Most of the inscribed dragon bones, known as oracle bones today, were found at the palace and royal

ancestral shrines area on the sites of Yin-xu in Xiaotun village in Anyang within the province of Henan.126

121 Rong, X. (2013), 107; Cuno (2009), 89-91.

122 See ‘Expedition Silk Road: Treasures from the Heritage’, Hermitage Amsterdam, 2014, viewed 14 July 2014,
http:/ /www.hermitage.nl/en/tentoonstellingen/expedition_silk_road/index.htm.

123For details of other collections of the Dunhuang manuscripts see Yang, X. (2006), 139-188; Rong, X.
(2013), 137-176.

124 This project has digitalized a total of 441, 723 number of images as of July 16, 2014. For more information,
see the website of IDP http://idp.bl.uk/(revised in September 2014).

125Xy, Y (2001),6; Hu, W. & Zhou, C. (2010), 7.

126 The Shang rulers constructed its seventh and last capital city at a bend in the Huan River about seven miles
north of the Yellow river. They called the place Yin and renamed the dynasty itself Yin, the Shang-Yin. Twelve
Shang kings ruled at Yin (fX) for 273 years, until 1122/1045 BC when Shang was conquered by Zhou. Zhou
sacked the city so completely that it was known to history as Yin-xu, the ruins of Yin. The records which
survived the book-burning of China’s first Emperor, Qin Shihuang, are fragmentary and over the millennia of

Yin was forgotten. Several centuries later, a city was built near the site, named Anyang. By the beginning of the
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Opver half of the inscriptions on the oracle bones are records of divination or inquiries by means of the
bones themselves. Diviners would submit questions to the deities concerning the weather, the welfare of
various members of the royal family, warfare, crops, and so forth. They would then apply intense heat to
the bones with a glowing metal rod, causing them to crack. Once the bones had cracked, the diviners
could ‘read’ the patterns, enabling them to interpret the answers of the deities. Questions and answers
were engraved on the surface of the bones afterwards. They had been carefully preserved in the cavity

kiln and occasionally dug up by the local villagers used as ‘dragon bones’ in medicine. 127

The recognition of the oracle bones is of great significance for Chinese history, as it confirms the
existence of the Shang dynasty. The oracle bones inscriptions bear the earliest known significant corpus
of ancient Chinese writing. The oracle bones with the inscriptions not only furnish evidence of the
independent development of the written form of the Han language, but also illustrate the rules that
govern the information of written language in ancient China. That has exerted a fundamental impact on
the Chinese culture over the last 3,000 years, and this written language is still being used by one quarter of
the human race today. In addition, the oracle bones contain important historical information such as the

complete royal genealogy of the Shang dynasty. 128

When the value of the oracle bones was known, it aroused a mass campaign of collecting oracle bones
among scholars, foreign missionaries and antique dealers. Before the systematic excavation organized by
the Chinese academy in 1928, a large quantity of relics from the Yin-xu ruins, including oracle bones,
bronze works and jade articles, were dug up by the local peasants and then sold to foreigners and antique
dealers.!? The Canadian missionary James Menzies gathered the largest private collection of oracle bones,
a total of 4,700 pieces of oracle bones.!3 There have been different interpretations about Menzies’
motivations for collecting the objects. Based on the unpublished family papers, archival and museum
documents, Dong argues that the motivation behind Menzies’ collection had never been monetary but
rather a mixture of religious and academic interest. With his strong religious motivation, he conducted his
collecting activities according to a set of principles and ethical standards. He bought from the peasants
and simply picked up bones from fields.!3! Today most of Menzies’ collections are held by the Royal

Ontario Museum. Together with the collections from the White and others, the Royal Ontario Museum

twentieth century, some historians even doubted the existence of Shang, viewing it as best a ‘semi-legendary’
state, like its supposed predecessor, the Xia dynasty. See Dong, L. (2005); Menzies (1932), 549-558.

127 See Menzies (1932), 554-555; Mair (2001), 42; Hu, W. & Zhou, C. (2010), 6; Flad (2008), 403-437.

128 About 4500 characters have already been found on the inscriptions, some 1700 of which have been
identified. See Menzies (1932), 549-558; Hu, W. & Zhou, C. (2010), 6; Xu, Y. (2001), 4; Chou, H. (1976), 12,
129 Hu, W. & Zhou, C. (2010), 8.

130 For more details about Menzies’ collection, see Dong, L. (2005).

131 As a missionary, Menzies believed he was guided by god, as he reflected years later: ‘God seemed to guide
me when he placed in my hands the discovery of the ‘oracle Bones’, the actual relics of the ancient religious life

of the Chinese at 1400-1200 B.C.” See Dong, L. (2005).
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holds one of the largest collections of oracle bones outside China.!3? According to the most recent
statistics, about 130,000 pieces of inscribed oracle bones have been found in the last hundred years.
Around 110,000 pieces of oracle bones are held in Mainland China and Taiwan, with over 20,000

scattered all over the world.!33

However, unlike the Dunhuang manuscripts or the oracle bones, most Chinese lost cultural relics are of
no detailed provenance records, even the most wanted national treasures. To take the Admonitions of the
Instructions to the Court Ladies Scroll for example, it is ascertained that this painting was housed in the Qing
court for 15 years (1799-1815), but it is disputable as to how it was taken out of China. Some art
historians argue that the painting was plundered from the Qing court in the Battle of Beijing in 1900, and
then acquired by an officer in the British Indian Army who sold it to the British Museum in 1903; some
presume that the painting was looted during the destruction of Yuanmingyuan in 1860; it is also
presumed that the painting was stolen by the eunuchs from the court and then sold secretly out of the
court; and it is even said that the emperor granted it as a reward to his servants who ceded the painting to

other later.134

2.5 The Recovery Activities and Chapter Conclusion

After the foundation of PRC, the Chinese government bought some lost cultural relics back. A task force
was set up by the central government to recover the most precious lost cultural relics in 1951. Some
Chinese cultural treasures were bought back to China in this period, including the famous painting of
Penta-Bull Map (Wunin Tu) of the Tang dynasty (618-907), and two rare calligraphic works of the Wang
family in the Jin dynasty: Letter to Boyuan (Boyuan Tie) by Wang Xun, Mid-Autumn Festival (Zhonggin Tie) by
Wang Xianzhi. Besides, a series of regulations was promulgated during this period, including the
‘Provisional Regulation on the Prohibition of Exporting Valuable Archives’, ‘Provisional Regulation on
Excavation of Ancient Heritage Ruins and Tombs’ and ‘Directive on Protection of Ancient Architecture’.
However, this project was put to an end when the destructive Cultural Revolution began in 1966.13% In
recent decades, the Chinese society has been concerned the recovery of lost cultural relics, and some steps

have been taken.

132 According to Dong, Menzies always believed his collection should remain with him in China. Since his
commitment to the mission cause was life-long, he never made plans to send his collection out of China.
Unfortunately, this did not materialize as planned because of his absence from China and the swift political
changes during the Second Sino-Japanese War and the Civil War. A small part of the Menzies collection did
end up in China, six boxes stored in Tianjin sent out by his colleagues after the North Henan Mission was
disbanded in 1947. Dong, L. (2005); Hsu; C. (1979).

133'The oracles bones are housed by institutions and private collectors of Japan (about 7999), Canada(7407),
U.K (3141), U.S. (1860), Germany (851), Russia (199), Sweden (111), Switzerland (69), France (59), Singapore
(28), Netherlands (10), New Zealand (10), Belgian (7), South Korean (7). See Sun, Y. (2006), 25-45.

134 See Zhang, H. (2003).

135 For more details, see He, L. (2012); Peng, L. (2012), 148-149.
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2.5.1 Efforts of Recovery

According to the press reports, China has launched a project to catalogue Chinese lost cultural relics, and
the SACH also funds academic research on Chinese lost cultural relics.136 To recover its lost cultural relics
has become a national project since the start of the 21th century for China. In 2002, the SACH launched
a special fund aimed at bringing Chinese lost cultural relics back home from abroad. Every year 50 million
yuan is appropriated to the fund, and with the funding, some ten thousand valuable cultural relics have
been bought back to China as of 2012, including the precious bronze of Zilong Ding and the calligraphic
work of Yanshan Ming.!3" Meanwhile, some municipalities and museums also get involved in rescuing the
lost cultural relics. For example, the Beijing municipality established a rescue project since 2001; the
Prince Gong Mansion organizes allocates 6 million yxzan each year to recover cultural relics, and a special
fund of 100 million was set up in 2007.138 Additionally, some non-governmental organizations and funds
have been established to recover the lost cultural relics back to China, among which the special fund by
the Chinese Social and Cultural Development Foundation draws most of the public attention. On one
hand, it seems the Chinese are enthusiastic and proud of buying back the lost cultural relics; on the other
hand, the criticism of repurchasing looted cultural relics by Chinese art historians and scholars has never
been quieted. The criticism is centred on two aspects: first, some cultural relics were looted from China; if
Chinese buy back these looted objects, they are actually recognizing and legalizing war plunder. On the
other hand, the Chinese’ craze for repurchasing lost cultural relics boots the price unreasonably, much

higher than their real value.!3

Apart from that, China has been actively cooperating with UNESCO, International Criminal Policy
Organization (Interpol), the World Customs Organization and other inter-governmental or non-
governmental organizations, and by signing bilateral agreements with other countries, seeking to recover
its lost cultural objects.!*0 When the bronze heads from Yuanmingyuan were to be auctioned at Hong

Kong in 2000, China lodged a request with the UNESCO office in Beijing, calling for a halt to the sale of

136See ‘China Sets up Database of Lost Cultural Relics’, 163.com, May 25, 2006, viewed July 22, 2014,
http:/ /news.163.com/06/0525/14/2HVPK0000001124] html

137 Tbid.

138 For more information of the regional rescue projects, see China Cultural Heritage Information and
Consulting Center, March 24, 2014, viewed July 21, 2014,
http:/ /www.cchicc.otg.cn/art/2011/3/24/art_412_2028 html.

139 Although some insist repurchasing is the most effective way of getting the lost cultural relics back home,
most renowned Chinese experts on cultural relics, including Xie Chensheng, and Luo Zhewen, express their
opposition to repurchasing looted cultural relics, calling it as ‘plunder for the second time’. The Chinese media
widely publish the opposition of buying back looted objects by the Chinese scholars. See Mo, L. (2009); Li, F.
(2010); Luo, H. (2009).

140 See Gao, S. (2008), 77.
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objects and for the objects to be restored to China.’*! In adherence with the 1970 UNESCO Convention,
156 cultural relics dating back to between the Xia dynasty and the Ming dynasty were returned to China
by Denmark in Aril 2008.142 In September 2014 China hosted the 4% International Conference of Experts
on the Return of Cultural Property at Dunhuang. Chinese cultural and legal experts, together with
specialists from other countries, discussed about protection and return of illicitly exported archaeological
cultural objects in legal and technological dimensions. Wang Yunxia, a Chinese professor of law,
mentioned that Nazi looted art has been condemned universally, but Japanese crimes towards China’s

cultural heritage are seldom mentioned and need more international attention.!43

2.5.2 Chapter Conclusion

This chapter seeks to describe the loss of cultural relics in modern Chinese history in several cases
concerning how cultural relics were destroyed, looted, stolen, or smuggled from China in that period. In
modern Chinese history, the sovereignty of China was encroached upon and the Chinese governments
failed to protect Chinese cultural heritage when facing challenges put forward from inside and outside.
Maybe to some scholars, the reiteration of cultural loss in modern Chinese history now serves the
ideological needs of post-imperial Chinese governments to maintain the independence and unity of China.
It is a truism that China suffered a huge loss of cultural objects from the wartime plunder, including the
sack of Yuanmingyuan, the plunder of Beijing, and Japanese pillage during its aggression against China.
As a result of that, the military confrontations by foreign powers exacerbated the social crisis of China
which had initiated a nation wide loss of cultural relics. Motivated by economic interest, many Chinese
had a hand in trafficking cultural objects out of China: Taoist Wang sold the Dunhaung manuscripts to
foreign explorers; Chinese peasants dug up the oracle bones and sold them to missionaries. After the
social vicissitudes, countless Chinese cultural relics have been lost to Chinese culture, and now China is

deploying activities to promote the return of its lost cultural relics.

141 See the Secretariat Report of the Eleventh Session of the Intergovernmental Committee for Promoting the
Return of Cultural Property to its Countries of Origin or its Restitution in case of Illicit Appropriation, CLT-
2001/ CONF. 202/2, (2000), 3.

142 ‘Recent examples of successful operations of cultural property restitutions in the world’, UNESCO, May 10,
2010, viewed July 21, 2014, http://portal.unesco.org/culture/en/ev.php-
URL_ID=36505&URIL._DO=DO_TOPIC&URL_SECTION=201.html.

143 Xu, L. (2014); Song, H. (2014).
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Chapter 3 Legal Protection of Cultural Objects

3.1 Introduction

This chapter gives an account of the rules protecting cultural objects in three sections. According to
Nafziger, international threats to cultural objects originate from two sources, and there are two separate
legal frameworks designed to protect and preserve cultural objects.!# The first legal framework is
concerned with the destruction and looting that occur during times of war and belligerent occupation,
whereas the second legal framework is applicable at any time, concerning a state’s ability to prevent and
control the theft and illicit trafficking of its cultural objects through various modalities of international
cooperation and sanctions.!#> In this chapter I will describe these two legal frameworks respectively in the
first two sections. The first section describes how rules treating cultural objects in the event of armed
conflict evolved in human history in chronological order. It has been observed that the rules of war
decreed that ‘to the victor go the spoils’, but the international norms since the nineteenth century declared
the opposite.!4¢ The second legal framework regarding illicit traffic of cultural objects is explored in the
second section, where the two important international conventions and the Chinese domestic legislation
from the late Qing period will be elaborated. Following these two legal frameworks, I will explore some
ethical guidelines in dealing with cultural objects by professional communities and resolutions concerning
restitution or return of cultural objects in the third section. Although these instruments are not legally

binding, they are of normative value in the process of international law making,.

3.2 Protection of Cultural Objects during Times of War

Throughout human history, cultural objects have always been the targets of looting and destruction in the
events of armed conflict. There had been no legal constraints prohibiting destruction or looting cultural
properties in the events of armed conflict until the mid-nineteenth century. The only limit in this respect
was to protect buildings and works of art dedicated to religion, and the protection of these objects was

out of the fear that the deity might seek revenge.147

3.2.1 From Antiquity to the Eighteenth Century

According to Henry Wheaton, by the ancient law of nations, all properties were subject to capture and
confiscation in times of war, including res sacre (categories to objects consecrated to gods). It was accepted
in ancient times that both the movable and immovable property of the vanquished passed to the

conqueror.! This practice was also asserted by Roman law of war. It is written that ‘the Romans, with

144 Nafziger (2008), 977.

145 Nafziger (2008), 978.

146 Sandholtz (2007).

147 Verhoeven (2008), 376-379; Nafziger (2008), 978; Sandholtz (2007).

148 For instance, the Roman philosopher Cicero (106-43 BCE) has conveyed this idea in his expressive
metaphorical language: “Victory made all the sacred things of the Syracusans profane.” Wheaton (1864), 596-

597; also see Sandholtz (2007).
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their fine legal minds, understood the ownership of the property of conquered people perfectly and
absolutely’.’#? A standard format for a surrender to Rome was recorded as: ‘Do you surrender the [name]
people, the city, fields, water, boundaries, shrines, utensils, all things divine and human into the dominion
of ...the Roman people?’'* If the conquered accepted the terms, the victors would ‘become masters of
absolutely everything and those who surrender remain masters of absolutely nothing’ beyond the
discretion of the victor.1>! In effect, ancient times witnessed countless examples destroying and
plundering properties in times of conflict, such as the burning and sacking of Troy, the burning of
Persepolis by Alexander the Great, the obliteration of Corinth and Carthage, etc.’>> The only rules

applicable in this period were concerned the division of the loot taken in times of conflicts.!>3

A change of mind occurred during the Renaissance, when people began to think each work of art was
unique and could not be recreated and its eventual loss would thus be permanent. Consequently, the
plunder and destruction of art was increasingly conceived as barbaric, as evidence of a lack of culture.!54
The same period also saw the birth of the metaphysical vision of such property as universal estate, later to
be termed as ‘heritage’, common to all peoples.!> This conception of art gained ground in the elite circles,
but the actual practice in the sixteenth century was often contradictory to these noble thoughts. It is
replete with examples of where the cultural objects of others in times of conflicts were looted or
destroyed. Therefore it was not surprising that despite the elevated status of art, states and legal authors
did not regard the destruction or looting of cultural objects as prohibited by the jus gentium (law of

nations).!%6

According to Kowalski, Jakub Przyluski was the first one that suggested protecting cultural objects in
times of war in the doctrine of the law of nations in 1553.157 The great international lawyer Hugo Grotius
writes in his famous “The Rights of War and Peace’ that ‘by the Law of Nature those Things [indeed] may

be acquired by a just War, which are either equivalent to that, which tho’ due to us, we cannot otherwise

149 Wheaton (1864), 597; Gillespie (2011), 210.

150 Gillespie (2011), 210.

151 Gillespie (2011), 210.

152 Verhoeven (2008), 378-379.

153According to Gillespie, these rules were necessary for two reasons. First, so that equity could be achieved
amongst the victors and each would get their §ust’ reward. Secondly, so that the troops would continue to
fight through a conflict, and not stop to do private pillaging, allowing an enemy to regroup, as was a common
problem in the first recorded battles in history such as Megiddo (1479 BCE) and Kadesh. Gillespie (2011), 211.
154 Verhoeven (2008), 379.

155 O’Keefe (2000), 5.

156 Verhoeven (2008), 379.

157 Przyluski writes: ‘in addition to objects of worship, outstanding works of art and literature should be

exempted from the right to take spoils of war’. I owe the source to Kowalski, (2005), 87.
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get, or which damnifies the Injurer, but within the Bounds of a just Punishment’.’>® But Grotius makes a
distinction between unjust wars and just wars.!>® In Grotius’ theories, things taken in an unjust war shall
be restored, not only by those who have taken them, but by others also into whose hands they may have
by means fallen. So things are to be restored to their former lawful sovereigns.!® As to the destruction of
an enemy’s property, Grotius thinks that it is unnecessary to destroy an enemy’s country, when he has
other sources, from which he can draw his supplies.’o! There are some things of such a nature, as to
contribute, in no way, to the support and prolongation of war: things which reason itself requires to be
spared even during the heat and continuance of war.162 This rule applies toward other ornamental works
of art for greater reason. As they contribute nothing to aggravate the calamities, or retard the successes of
wat, it is a mark of reverence to divine things to spare them, and all that is connected therewith: and more
especially should this rule be adhered to among nations, worshiping the same God according to the same
fundamental laws, although differing from each other by slight shades of variation in their rights and
opinions.'®3 So in the view of Grotius, destruction of cultural objects during armed conflicts shall be
prohibited if the objects did not contribute to aggravating the calamities, or retarding the successes of war;
taking property of others in just war is allowed, while the spoils in unjust war shall be restored to the
lawful sovereigns. Another earlier famous jurist, Vattel, took a similar standpoint as Grotius concerning
art plunder. ‘It is lawful to take the property of an unjust enemy in order to weaken or punish him’.164 But
Vattel suggests that cultural objects should be protected from deliberate destruction because of their
significance for all humanity. ‘For whatever cause a country is ravaged, we ought to spare those edifices
which do honour to human society, and do not contribute to increase the enemy’s strength...such as
temples, tombs, public buildings, and all works of remarkable beauty’.1> However, these ideas were far

from an absolute rule, and the prohibition of plundering cultural objects was not yet established. War

158 Grotius (2005), 1314.

159 Just war’ shall be judged from two aspects: the rightful causes of war and the rightful conduct of war. Wars
may be justly undertaken in response either to ‘wrong not yet committed, or to wrongs already done’. The list
of wrongs which justify war is long, including the inflicting of punishment, self-defense, the defense of
chastity, etc. Even supposing that a war has been undertaken rightly, it must also be fought rightly for it to be
just. In general, Grotius held that war is justifiable when, and only when, it serves right. See Hon (2011).

160 Grotius (2005), 1416, 1512.

161 Grotius (2012), 1464.

162 Grotius (2012), 1466.

163 Grotius (2012), 1467-1468.

164 See Vattel (2008), §161-162.

165 Vattel (2008), §166.
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pillage was recorded by British, Russian, French, and Austrian Forces as they fought their way through

Prussia and elsewhere in the Seven Years War.166

3.2.2 The Nineteenth Century

In the beginning of the nineteenth century, the Napoleonic Wars brought large amounts of works of art
back to France. The eatliest holdings of the Louvre consisted of art confiscated from clerical and
aristocratic collections. Under Napoleon’s personal direction these collections were enriched with art
from Italy, Russia, Egypt, Prussia, Italy, Spain and the Netherlands.!¢7 Within a few years, the wagons
returning to France were expected to include the art treasures and rare books of foreign countries.
Napoleon supplemented these acquisitions with a series of other treaties, such as the Treaty of Pressburg,
the Treaty between France and Prussia, and the Treaty of Vienna, through which he imposed large
economic cost upon his defeated enemies.!®® Some Frenchmen voiced criticism of these massive
appropriations, but others strongly supported them. In the latter view, France was the most enlightened
and civilized nation, so far in advance of others that only she could appreciate great art, and therefore

deserved to own it.169

Following the Napoleonic Wars, a widespread acceptance began to emerge of ethical principles regarding
the protection of non-combatants and non-military targets in war in the second half of the nineteenth
century.'’0 Wheaton writes in his influential Elements of International Law that ‘by the modern usage of
nations, which has now acquired the force of law, temples of religion, public edifies devoted to civil
purposes only, monuments of art, and repositories of science, are exempted from the general operations

of war’ 171

The promulgation of the Lieber Code in 1863 marked the first time in Western history that the
government of a sovereign nation established formal guidelines for the conduct of its army in the field.
The rules were really a codification of long-standing Western military customs.!72 It provided that only
public property was subject to confiscation and that cultural property was not to be considered public
property for purpose of confiscation or appropriation (art. 31). Articles 34 to 36 stipulate the protection
of cultural property; as a general rule, classical works of art, libraries, scientific collections, or precious

instruments such as astronomical telescopes, must be secured against all avoidable injury, even when they

166 During this period, the doctrine of ‘military necessity” was developed in Prussia allowing for the destruction
of a cultural object in extraordinary circumstances. See Gillespie (2011), 242; Verhoeven (2008), 379.

167 Gibbon (2005), 3; Gillespie (2011), 247;

168 Gibbon (2005), 3; Gillespie (2011), 247-248.

169 Gibbon (2005), 3.

170 Gibbon (2005), 3.

171 Wheaton (1864), 596.

172 For more information of the Lieber Code, see Maguire (2001), 21; Taylor (1970), 21; Merryman (1986),
833-842; Hart (2010), 1-77.
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are contained in besieged or bombarded fortified places. In no case shall the cultural property be sold or
given away, if captured by the armies of the United States, nor shall they ever be privately appropriated,

or wantonly destroyed or injured.

The Lieber Code excited much interest in controlling the actions of the belligerents in the situation of war
in Europe; a series of declarations and treaties were made, notably the 1874 Brussels Declaration and the
Oxford Manual.!” The 1874 Brussels Declaration prohibits any destruction or seizure of the enemy’s
property that was not imperatively demanded by the necessity of war (arz. 13(9)), and provides (in art. 8)
that “The property of municipalities, that of institutions dedicated to religion, charity and education, the
arts and sciences even when state property, shall be treated as private property. All seizure or destruction
of, or wilful damage to institutions of this character, historic monuments, works of art and science should
be made the subject of legal proceedings by the competent authorities.” The Oxford Manual incorporates
the same rules as the Brussels Declaration concerning the protection of cultural properties in its articles

32, 34, 53.

The Brussels Declaration and the Oxford Manual laid the foundation of the subsequent international
conventions. On the initiative of the Czar of Russia, Nicholas 11, the First Hague Peace Conference was
convened between May 18, and July 29, in 1899 and attended by 26 delegations.’’ The Conference was
successful in adopting three conventions, and the rules respecting the protection of cultural objects in the
event of armed conflict are incorporated in the 1899 Hague Convention (II).17> Article 23(g) of the 1899
Hague Convention (II) reiterates that it is especially forbidden to destroy or seize the enemy’s property,

unless such destruction or seizure be imperatively demanded by the necessities of war. All necessary steps

173 'The draft of the Brussels Declaration was adopted in a conference by 15 European states in Brussels on
August 27, 1874, but it was not ratified because not all the states were willing to accept it as a binding
convention. The Oxford Manual was adopted by the Institute of International law in 1880. For more
information of the Brussels Declaration and the Oxford Manual Brussal, see Schindler & Toman (1988), 22-
34, 36-48.

174 For more information of this Conference, see Baker (2013).

175'The other two conventions are Convention (I) for the Pacific Settlement of International Disputes and the
Convention (III) for the Adaptation to Maritime Warfare of the Principles of the Geneva Convention of
August 22, 1864. Along with these three conventions, three declarations were also made: Declarations [IV,1]
concerning the Prohibition of the Discharge of Projectiles and Explosives from Balloons or by Other New
Analogous Methods; Declaration [IV,2] concerning the Prohibition of the Use of Projectiles with the Sole
Object to Spread Asphyxiating Poisonous Gases; Declaration [IV,3] concerning the Prohibition of the Use of
Bullets which can Easily Expand or Change their Form inside the Human Body such as Bullets with a Hard
Covering which does not Completely Cover the Core, or containing Indentations. According to Baker, all
parties in attendance signed each of the three conventions, with the exception of Convention (II), which China

and Switzerland declined to sign. See Baker (2013); Liu, P. (2011), 327-328.

49



should be taken to spare as far as possible edifices devoted to religion, art, science, and charity,
hospitals..., provided they are not used at the same time for military purpose (ar£27). The pillage of a
town or place, even when taken by assault is prohibited (ar£28). Prohibition of pillage of property in
armed conflicts was codified for the first time in international rules. Articles 47 to 56 of the annexed
regulations provide rules on the property over hostile territory. As a general rule, pillage was formally
prohibited (ar£47). An army of occupation can only take possession of the cash, funds, and property
liable to requisition belonging strictly to the state, depots arms, means of transport, stores of supplies, and
generally movable property of the state which may be used for military operations (a£53). The occupying
states shall only be regarded as administrator and usufructuary of the public buildings, real property,
forest, and agricultural works belonging to the hostile state, and situated in the occupied country. It must
protect the capital of these properties, and administer it according to the rules of usufruct (ar£55).
Regarding cultural property, it highlights that the property of the communes, that of religious, charitable,
and educational institutions, and those of arts and science, even State property, shall be treated as private
property. All seizure of and destruction, or intentional damage done to such institutions, to historical
monuments, works of art or science, is prohibited, and should be made the subject of proceedings (arz.
56). By the end of the second half of the nineteenth century, more governments, international
organizations and lawyers had all had a hand in increasing public awareness of protecting cultural

properties in times of conflict.

3.2.3 The Two World Wars

With the accumulation of public interest in the protection of cultural properties in times of conflict, this
issue was gaining momentum at the turn of the twentieth century. The Second Hague Peace Conference,
which was convened in 1907 and attended by 43 states, endeavored to humanize the hardships necessarily
incident to war and to substitute a pacific settlement of international grievances for a resort to arms.!7
Ten of the thirteen conventions adopted at the 1907 Conference were new; the other three revised the
three conventions agreed to in 1899. Of these three revised conventions, the 1899 Hague Convention (II)
was the least changed, known as the 1907 Hague Convention (IV).177 The provisions respecting
protection of cultural objects in the event of armed conflict contained in the 1907 Hague Convention (IV)
are the same as those in the 1899 Hague Convention (II). Although the 1899 Hague Convention (II) and
the 1907 Hague Convention (IV) were disregarded by the belligerent states at WWI and many cultural
objects were destroyed and looted, they provide the international rules to protect cultural objects in war

times. 178

Protection of cultural properties in times of war got more attention after WWI. A report presented by a

commission to the Peace Conference in 1919 recommends identifying confiscation, wanton devastation

176 See Baker (2013); Scott (1908), 1.
177 China did not sign the 1907 Hague Convention (IV) in 1907, but ratified it on May 10, 1917. See Scott
(1908) 1-2, 12,

178 For more information of the pillage and destruction, see Gillespie (2011), 252-259.
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and destruction of properties as war crimes, which should be tried at the tribunal.’”® In 1933 the Seventh
International Conference of American States recommended the signature of the the Roerich Pact. The
treaty was then drawn up by the Governing Board of the Pan-American Union and signed on April 1935.
The Roerich Pact establishes the neutrality of monuments, museums, scientific, artistic, educational, and
cultural institutions, and designates a flag by which they could be identified, just as hospitals and medical
personnel are identified by the Red Cross (ar£1&3). It was agreed that ‘the treasures of culture’ would be
respected and protected ‘in time of war and peace’ unless they had been compromised by ‘military

purposes’ (art.5).

With the enumeration of legal protecting cultural properties, there were some notable efforts to protect
the cultural heritage from damage in the opening of the Second World War. For example, Hermann
Goering told his pilots to be careful about attacking French cathedrals, which were ‘under all
circumstances, to be protected and not attacked, even if it were a question of troop concentration in
those places’ and ‘if attacks had to be made, precision bombing Stukas were to be used primarily’.180 But
nevertheless, unprecedented loss and pillage of cultural heritage occurred in both the Western and
Eastern battlefields. Post-war statistics show that the Germans destroyed 427 museums, among them the
wealthy museums of Leningrad, Smolensk, Stalingrad, Novgorod, Poltava and others.!8! The Asian
countries suffered the destruction by the Japanese troops. ‘In this conflict, it appears that the Japanese
forces acted with little restraint in the destruction of Chinese cultural heritage whereby libraries and
associated cultural treasures were systematically destroyed in, inter alia, Shanghai, Nanjing, Suzhou, and
Hangzhou. By the end of the war, out of 4,041 libraries in China, at least 2,500 were destroyed, along with
92 institutions of higher learning’.182 In the case of plunder, according to Alexander Gillespie, in theory,
all of the belligerents prohibited their soldiers pillaging, however, in all war theatres, soldiers stole
properties. Additionally, at a high level, some primary belligerents adopted an aggressive approach to
acquiring the cultural capital of their enemies, notably the Germans and the Soviets.!83 Hitler achieved his
collection in two ways. First, there was the art and other spoils which were to be taken in order that they
could be ‘safeguarded’ from the vicissitudes of the war. Alternatively, the property could be acquired by
sale, contract or forfeiture. After the War, the value of looted art was estimated to be between 2 and 2.5
billion US dollars.’8* In 1943, sixteen governments and the French National Committee issued the Inter-
Allied Declaration of the Allied Nations against Acts of Dispossession Committee in Territories under
Enemy Occupation or Control (the Declaration of London), with the aim of combating and defeating the

plundering by the enemy Powers of the territories. The Declaration stresses that signing parties ‘reserve

179 See Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties (1920).
180 Gillespie (2011), 259.

181 The International Military Tribunal (1947), 170/11, 66, 42, 54.

182 Gillespie (2011), 265-2606.

183 Gillespie (2011), 265-2606.

184 Gillespie (2011), 266.
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all their rights to declare invalid any transfers of, or dealings with, property, rights and interests of any
description whatsoever which are, or have been situated in the territories which have come under the
occupation or control, direct or indirect of the Governments with which they are at war, or which belong,

or have belonged to persons (including juridical persons) resident in such territories’.18>

3.2.4 The Post-war Legal Regime

After WWII, war criminals were prosecuted in the Nuremberg Tribunal and Tokyo Tribunal. Crimes
against peace, war crimes, and crimes against humanity came within the jurisdiction of both Tribunals.180
The proceedings of the Nuremberg Tribunal qualify ‘plunder of public or private property, wanton
destruction of cities, towns or villages, or devastation not justified by military necessity ’as war crimes(art.
6). In the trials, American, French and Soviet prosecutors all devoted substantial attention to Nazi Crimes
against cultural property. The plundering and destruction of museums, collections, libraries, and archives
was, according to the accusers at Nuremberg, part of the Nazi plan to enhance the superiority of
Germany by diminishing, if not annihilating, the cultural heritage of its victims. It was also, the Allied
counsel argued, a violation of the 1907 Hague Conventions.'®” In the judgment, under the heading ‘Pillage
of Public and Private Property’, it cites the 1907 Hague Convention and quotes @756 in its entirety. The
judgment declares that ‘in addition to the seizure of raw materials and manufactured articles, a wholesale
seizure was made of art treasures, furniture, textiles, and similar articles in all the invaded countries’. In
the following individual verdicts, Rosenberg was convicted: ‘Rosenberg is responsible for a system of
organized plunder of both public and private property throughout the invaded countries of Europe...He
organized and directed the ‘Einsatzstab Rosenberg’, which plundered museums and libraries, confiscated

art treasures and collections, and pillaged private houses’(Judgment, Rosenberg).188

Some commentators argued that the systematic destruction of cultural property should be seen as
‘cultural genocide’ and as actionable offense when the Convention on the Prevention and Punishment of
the Crime of Genocide was being formed in 1948. But this view was not adopted, and the Convention
retained its focus on people, not objects.!® The Universal Declaration of Human Rights adopted by UN
General Assembly states that ‘no-one shall be arbitrarily deprived of his property (ar£.17)’.190 The 1954

Hague Convention is the first special convention for the protection of cultural property in armed conflict,

185 Prott (2009), 4-5.

186 See the Charter of the International Military Tribunal and the International Military Tribunal for the Far
East Charter IMTFE Charter).

187] owe this source to Sandholtz (2007), 176.

188 Sandholtz (2007), 177.

189'This Convention was adopted by the UN Assembly on December 9, 1948 as General Assembly Resolution
260. See Vrdoljak (20006), 164-171.

190 Universal Declaration of Human Rights, GA Res 217 (IIT), UN Doc A/810, (1948) at 71.
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which was adopted in the intergovernmental Conference at The Hague in 1954.1°1 The adoption of this
Convention was the result of prolonged efforts, starting with the Lieber Code, the Brussels Declaration,
the Oxford Manual, the 1899 and 1907 Hague Conventions, and the Roerich Pact. It is described that its

adoption ‘satisfied a desire that many philosophers had expressed over the course of centuries’.192

As stated in the Preamble, the basic principles include ‘damage to the cultural property belonging to any
people whatsoever means damage to the cultural heritage of all mankind, since each people makes its
contribution to the culture of the world’ (para.2) and that ‘this heritage should receive international
protection’ (para.3), which are also the founding principles for the development of all international

heritage law.193 The obligations created by the Convention and Regulations are summarized as follows: 194

A duty to safeguard cultural property (a22&3): this means making adequate preparation to safeguard
cultural property situated within their own territory against all the foreseeable efforts of an armed

conflict;

(@) A duty to tespect cultural propetty (ar£2&4): this means neither cultural property and its
immediate surroundings for military purpose nor for any purpose which is likely to expose it to

destruction or damage in the event of armed conflict;
(b) A duty to train the military in the principles of the Convention (#£7); and

(c) A special seties of duties on the occupying powers (Convention art.5; Regulations ar.2&19;
Protocol (1954) art.1&4): this includes assisting the local authorities to safeguard and preserve
cultural property and, if they are unable to do so, to take the most necessary measures of

preservation.

There are two protocols to the 1954 Hague Convention; however, these protocols do not establish a
formal link with the Convention, even though the close relation is still very visible. The Protocols require
separate steps to express consent to be bound.!®> The First Protocol was drafted at the same time as the
Convention itself.1% The subject matter of the First Protocol is the control of the removal of cultural
property from an occupied territory. The First Protocol requires the Contracting Party to prevent the

exportation of cultural property from the occupied territory. If objects exported from an occupied

91 As of April 17, 2012, 126 countries have ratified or acceded to The Hague Convention of 1954. China
acceded to the Convention on January 5, 2000.

192 Toman (2010), 2.

193 O’Keefe & Prott (2011), 16.

1940 Keefe & Prott (2011), 16-17.

195 Lijnzaad (2010), 148.

196 By October 17, 2013, 106 states have been parties to the First Protocol. China acceded to the First Protocol

on January 5, 2000.
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territory are found in the territory of a Contracting Party, it shall undertake to take the objects into its
custody and return them to the occupied territory at the close of the hostilities.!”” The First Protocol has
been called a ‘revolutionary instrument’, however, it has led a somewhat ‘sleepy life’, because it is little
known and it has been little used.!?8 Bolylan wrote that he had ‘not seen or received evidence of a single
example of States Parties to the Protocol taking action of any kind in order to bring its provisions into
practical effect in order to ‘freeze’ trade in, or other transfers or movements of, cultural property from

areas affected by either international or internal armed conflicts.!??

The shortcomings of the Convention have been addressed. For example, there was a lack of adequate
preparation in time of peace; very few states had recourse to special protection and the registration of
cultural property on the list established and administrated by UNESCO.20 Due to a continuing
succession of armed conflicts (such as the Gulf Wars, the conflict in the former Yugoslavia and the war in
Afghanistan) and the consequent serious harm to cultural heritage in many historic places around the
wortld, the question arose whether the 1954 Hague Convention was still an adequate instrument to cope
with these problems.?)! Under such circumstances, the Second Protocol to the Convention came into
being, which was adopted at The Hague on March 26, 1999.202 The Second Protocol is a serious effort to
update the legal protection of cultural heritage, which includes new elements such as the definition of
military necessity, the introduction of a new category of ‘enhanced protection” and the creation of the
intergovernmental Committee for the Protection of Cultural Property in the Event of Armed Conflict, a
new monitoring body for the implementation of the Protocol.23 In addition, the Second Protocol is rich
in penal elements. It provides jurisdiction based on the territorial and active personality theories for all
‘serious violations’, and it provides universal jurisdiction for the violations stipulated in arz15 sub-
paragraphs (a) to (c). It establishes individual criminal responsibility for persons who violate provisions of

the Protocol...?04 In general the Second Protocol makes great strides in supplementing new rules to the

197 According to Lijnzaad, it had initially not been the intention to create a separate instrument to cover the
matter of the illegal exportation in cultural property originating from occupied territories. In the final phase of
the negotiations it became clear that the provisions on the seizure of movable property would become a
stumbling block for the future Convention, and some countries opposed to the inclusion of provisions on
restitution of cultural property in the body of the Convention. And it resulted in the separation of the
Convention and the First Protocol. See Lijnzaad (2010), 148-149.

198 See Lijnzaad (2010) 149; O’Keefe & Prott (2011), 37.

199 O’Keefe & Prott (2011), 37.

200 See Sersic (1996), 12-18; Downey (1953), 251-262; Toman (2010), 15.

201 Bos (2010), xvi.

202 To date, 66 states have ratified or acceded to the Second Protocol. China has not been a party member to
this protocol. See O’ Keefe & Prott (2011), 43.

203Bos (2010), xvi.

204 For more information about the ‘penal elements’, see Nafziger (2008), 987-988.
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protection of cultural property during wartime, however, as Woudenberg says, we can only hope that the

provisions of criminal liability and jurisdiction do not need to be applied too often.?0>

The promulgation of the 1954 Hague Convention and its two Protocols greatly contributed to the
protection in the events of armed conflicts of cultural property; the basic principles concerning respect
for cultural property enshrined in these instruments have become part of customary international law.200
Aside from that, cultural property is also protected in the international criminal law regime. Crimes
against cultural property were treated as crimes against public and private property in the Nuremberg
Tribunal and Tokyo Tribunal. The ICTY Statute makes a step forward by specifying the ‘seizure of,
destruction or wilful damage done to institutions dedicated to religion, charity and education, the arts and
sciences, historic monuments and works of art and science’ as violation of the laws or customs of war (ar.
3(d)).207 The ICTY has handed out convictions for crimes against cultural property arising out of the 1991
attacks on educational, cultural, and religious sites.?08 Qualifying intentional direct attacks on cultural

property as an independent indictment is followed by the Rome Statute of ICC (arz. 8, para. 2(b) (ix)).2%?

From the Nuremberg Tribunal and Tokyo Tribunal to the ICTY Statute and Rome Statute of the ICC, it
has been crystallized that wilful destruction and pillage of cultural property is regarded as a war crime
under the heading of crimes against public and private property or as an independent indictment. In spite
of the international efforts, cultural property continues to be the target of pillage and destruction. One
million books, 10 million documents and 14,000 archaeological artifacts have been lost in the US-led
invasion and subsequent occupation of Iraq.2! Why do these international conventions and efforts fail to
prevent cultural property from being destroyed or looted? On one hand, it is because of the high value
placed on it by societies. On the other hand, according to Posner, the belligerents have limited resources,
and must decide how they should be used to protect non-military property.?!! Someone who has
participated in many military missions came to a rather pessimistic conclusion: ‘Most governments have

their hands full combating terrorism, with few resources left to spare tracking down stolen artifacts. Most

205Woudenberg (2010), 115.

206 Henckaerts (2010), 21; Nafziger (2008), 1001.

207U.N. Doc.S./25704 at 36, annex (1993) and S/25704/Add.1(1993), adopted by Security Council on 25 May
1993, UN. Doc.S/RES/827(1993).

208Tn 2000, the ICTY convicted General Tihomir Blaskic on charges related to Bosnian sites. In 2004, Vice
Admiral Miodrag Jokic was convicted of targeting Dubrovnik. In 2005, Pavel Strugar, the commander of the
Yugoslav People’s Army Forces, received an eight-year sentence for ordering attacks on targets in the
Dubrovnik region and failing to prohibit attacks on the Old Town of Dubrovnik. See Nafziger (2008), 990.
209'The Rome Statute of the International Criminal Court circulated as document A/CONF. 183/9 of 17 July
1998 and corrected by process-verbaux of November 10, 1998, July 12, 1999, November 30, 1999, May 8,
2000, January 17, 2001 and January 16, 2002. The Statute entered into force on July 1, 2002.

210 Marquez (2005).

211 Posner (2007), 226.
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international organizations are content to issue proclamations, preferring to hit conference centres rather
than the streets. Many cultural organizations and foundations are equally content to issue a call for papers

rather than a call for action.’212

3.3 Protection of Cultural Objects against Illicit Traffic

The second legal framework protecting cultural property in other contexts includes: (1)the UNESCO
Convention and several other instruments of general application to cultural heritage; (2)regional and
bilateral instruments, including European law and bilateral provisions for extradition of criminals; and
(3)domestic customs control and prosecutions, with supplemental reference to foreign and international
legislation. 213 Within the second legal framework, this section mainly describes the international
conventions protecting cultural objects against illegal movement or illicit traffic, and the Chinese national

law on the protection of cultural relics.

3.3.1 International Conventions

The most influential international conventions concerning the illegal movement of cultural objects are the

1970 UNESCO Convention and the 1995 UNIDROIT Convention.214

3.3.1.1 The 1970 UNESCO Convention

According to Askerud and Clement, the creation of the 1970 UNESCO Convention was the outcome of
the increasing thefts, unauthorized exports and imports of cultural objects in the 1960s.2!> This
Convention was designed to reinforce the solidarity between the signatory states and to stem the illicit
import, export and transfer of ownership, which are referred to as illicit traffic in cultural property. To

this end, a system of import and export control was designed.

The 1970 UNESCO Convention provides that states parties shall prohibit exportation of cultural
property by introducing appropriate certificates (ar£.6). States parties are also required to take necessary

measures to prevent museums and similar institutions from acquiring illegally exported property from

212 Bogdanos (2008), 121.

213 Nafziger (2008), 992.

214The 1970 UNESCO Convention was adopted at the 16th General Conference of UNESCO in November
1970 and entered into force on April 24, 1972. The 1995 UNIDROIT Convention was adopted in 1995 and
entered into on July 1, 1998. As of August 27, 2013, 34 states have ratified or acceded to the Convention;
China ratified this Convention on May 7, 1997.

215]n its eatly years, this Convention did not get much support from the market states, which was regarded
‘fatally flawed’. But with the accession by more market countries like the U.S., Canada, Australia, France,
Japan, the United Kingdom, Switzerland, Germany, Belgium and the Netherlands, the Convention has become
the most popular and important multilateral international treaty in this regard. As of April 18, 2014, 127 states
have accepted or ratified this Convention, and China accepted the Convention on November 28, 1989. See

Askerud & Clement (1997), 16; O’Keefe (2000), 8.
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other member states (ar£.7(a)); to prohibit the import of stolen cultural property and to take appropriate
steps to return these items upon request to their state of origin (ar27(b)). Unlike the practices of theft,
which has been prohibited by all legal systems only with the exception of taking booty in times of war,
control of import and export of cultural objects is more a recent phenomenon. This control has been
persistently debated and criticized from the first day of its coming into being.?!¢ As claimed by Forrest,
the crux of the matter is requiring a sovereign state to enforce exportation laws of another sovereign state.
A fundamental principle of international law is the recognition of the equality of states and respect for the
sovereignty of each state. From this concept derives the principle that no state will require another to

enforce its public laws (including penal law, revenue law and exportation law).?1”7

As provided in 4729, state parties shall undertake to participate in a concerted international effort to
determine and to carry out the necessary concrete measures. In practice, there have been broad and
narrow interpretations of the import of cultural property by states parties. A broad interpretation will
ensure that all cultural heritages will be protected: if it is exported illegally, the state of importation will
regard the importation as illegal, and ordinarily will have the heritage returned to the state of origin. This
is not limited in application to states party to the Convention, but applies to all states whose cultural
heritage is illegally exported.?’8 On the other hand, a narrow interpretation provides that party states only
prevent the museums and similar institutions over which they have direct control from acquiring such
illegally exported objects from other party states. For example, the US would not consider it illegal for a

private individual or an institution that it does not directly control, to import cultural heritage illegally

216 Forrest (2003), 594; Gruber (2007), 267; O’Keefe (2000); Siehr (1993), 162.

217 Forrest (2003), 597. In spite of the fact that some countries are reluctant to enforce the export controls of
other states, nowadays almost every state tries to protect its cultural property through export regulations.
Isolated attempts to control the movement of cultural objects can be found throughout history. The first
modern export ban could be traced to the chirography of Cardinal Giuseppe Doria Pamphili of October 2,
1802 and of the confirming edict Pacca of April 7, 1820. In the late nineteenth and early twentieth centuries
these became more common with legislation being passed in states such as Greece (1834), Italy (1872) and
France (1887). According to Sichr, different states adopt different export policies on cultural property. (a) A
very few states have no export control at all of cultural property, and they make no attempt to protect their
cultural property from sale to other countries, e.g. the US, and the Swiss cantons. (b) Several countries prohibit
the export of every piece of cultural property without really distinguishing between classified or registered
items and unclassified and unregistered ones or between undoubtedly national treasures and pieces of art
accidentally located at home, e.g. Italy and some Ibero-American countries. (c) Many countries adopt the
mediating solutions by restricting export control to classified items or to pieces of utmost importance; for
example, most European museums are state owned and their treasures can only be sold by Government
permission. See Siehr (1993), 162-165, 249.

218 Forrest (2003), 601-602.
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exported from a foreign state if that property had not been stolen from a museum or religious institution

of the foreign state.?!?

The system of import and export control by the 1970 UNESCO Convention has been criticized for
jeopardizing legal international trade in cultural property by some authors. Some argue that it is nonsense
to control the export of privately held cultural property, as it does not cause damage to the contextual
values or to the object itself, and it does not deprive a living cultural of objects of ritual or ceremonial
importance. 220 Furthermore, the 1970 UNESCO Convention brings with it a broad definition of cultural
property.??! With such a wide and normative definition, it is only useful if States Parties specify what
national cultural property should be protected by its own domestic legislation, by designating the items
which are to be considered as such. This Convention requires the signatory states to establish and up-date

a list of protected property whose export would constitute an appreciable impoverishment of the national

219See Forrest (2003), 601-602. The U.S. implementing legislation of the 1970 UNESCO Convention, the
Convention on Cultural Property Implementation Act, allows the U.S to enter into bilateral agreements (or
Memoranda of Understanding) that are negotiated between the US and a requesting state party. Following the
statutorily mandated determinations, while the bilateral agreement is being negotiated, the U.S. may impose
import restriction if the criteria for an ‘emergency’ situation are satisfied. There are four determinations: there
are four requirements for import restriction: that cultural property is in danger; that the other state took
sufficient actions to protect its cultural property; that import restrictions would be beneficial and not overly
restrictive; and finally that there exists a general international interest in restricting the importation of the
antiquities in question (19 U.S.C. § 2602(a) (1)). This practice is criticized as ‘agreement to agree’ by some
authors.

220 Merryman (2001) 53-67; Abramson & Huttler (1973) 972; Askerud & Clement (1997), 7; Warring (2005),
227,235,

221 'The two major international agreements underlying the free movement of goods, the Treaty of European
Communities and the World Trade Organization both prohibited export controls on ‘goods’. The European
Court of Justice has defined ‘goods’ as ‘products which can be valued in money and which are capable of
forming the subject of commercial transaction’. Both treaties make an exception for restrictions ‘imposed for
the protection of national treasures possessing artistic, historic, or archaeological importance’, but neither
treaty gives a detailed definition of ‘national treasures’. Judge Pierre Pescatore’s deems that ‘exceptions from
the rules barring export controls are to be strictly construed.” The term ‘treasures’ cannot apply to the
generality of cultural objects, but only to those having unusual value because of their uniqueness and their
importance to a people. See Commission v. Italy (Re Arts Treasures), Case 7 /68[1968] ECR 42; [1969]
CMLRI1.
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cultural heritage (ar2.5).222 Allowing the signatory state to define their ‘inalienable’ cultural property that is

automatically considered ‘llicit’ if exported is mocked as the ‘blank check’ provision.??3

Unsurprisingly, the 1970 UNESCO Convention has no retroactive effect. During the negotiation on the
Convention, China had proposed the inclusion of an article directly relating to restitution and return of
cultural objects: ‘any state party which, when the Convention comes into force, is in possession of
important cultural property, illicitly acquired, inalienable to, and inseparable from, the history and
civilization of another state, shall, in the interest of international good will, endeavor to restore such
property to that state.”??* But some states feared that any degree of retroactivity would throw the legal
status of certain cultural objects already in their territory into doubt, which might affect the internal legal
system. They made it very clear that they would not participate in any Convention that included such a
provision. Eventually, the provision of retroactivity was not accepted on the ground that the Convention

was not intended to be retroactive, leaving certain states frustrated. 225

3.3.1.2 The 1995 UNITROIT Convention

The 1970 UNESCO Convention does not solve the problem of differences in private law between
different legal systems, which has been considered as one of its inherent weaknesses. Thus in 1984 the
UNESCO commissioned the UNIDROIT to work on the rules of private law applicable to illicit traffic
in cultural objects in order to complement the 1970 UNESCO Convention. The final text of the 1995
UNIDROIT Convention was adopted in 1995 after years of study and negotiation.??6 The categories of
cultural objects covered by the 1970 UNESCO Convention and the 1995 UNIDROIT Convention are
exactly the same, but the 1995 UNIDROIT Convention does not require that a cultural object be
‘designated’ by the state for it to be recovered under the Convention. That means private cultural objects

which are not designed by the state are also protected by the 1995 UNIDROIT Convention.??’

The 1995 UNIDROIT Convention provides two distinct regimes for stolen and illegally exported cultural

objects. 228 The first regime is concerned with stolen cultural objects. As to stolen cultural objects, the

222 According to the Council Regulation (EEC) No 3911/92 of 9 December 1922 on the export of cultural
goods, member states of the European Communities retain the right to define their national treasures and to
take the necessary measures to protect them in this area without internal frontiers.

223 Taylor (2006), 240.

224 UNESCO Doc. SHC/MD/ 5 Annex 11, 10; I owe this soutce to Prott (2009), 13.

225 Dissatisfaction with the result was reflected at the Conference of Heads of state or Government of Non-
aligned Countries at its Fourth Conference in Algiers in 1973. At that time a state expressed that future
controls were of very little interest to it since its major objects of cultural significance were already in other
countries. For more details see Prott (2009), 12-13; O’Keefe (2000), 8, 15.

226 Prott (1996), 59-61; Lehman (1997), 543.

227 Prott (1996), 61-62.

228 See UNITROIT(2001),502; Arducci (2006 ), 79
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principle that stolen cultural objects shall be returned is established.??? This principle does not distinguish
between public or private property or between good or bad faith purchasers, the latter being decisive only
in relation to the purchaser’s right to compensation (ar£4). Excavated cultural objects are regarded as
having been stolen ‘when consistent with the law of the state where the excavation took place’ (art. 3(2)).
The claim could be brought by a private person or by a state dispossessed of a cultural object as a
consequence of theft. That means a private owner may make use of the normal legal channels available in
the country where the object is located in order to seek a court order for the return of a stolen object,
while the 1970 UNESCO Convention only provides that the return should be made ‘through diplomatic
offices’. In another scenario, it may be possible for the state to act in the place of a private person who
cannot or does not wish to bring a claim.?’0 The limitation period to bring the claim for restitution is
three years from the time when the claimant knew the location of the cultural objects and the identity of
its possessor, but special treatment is given to some ‘identified’ objects.?3! The absolute statute of
limitations is fifty years from the time of the theft, and contracting states may declare that a claim is

subject to an absolute time bar of 75 years or such longer period as is provided in its law.?32

The second regime designed by the 1995 UNIDROIT Convention concerns the illegally exported cultural

objects.?33 Illegally exported cultural objects not only covers items having been exported without a permit

229 This principle of restitution of stolen cultural object is counterbalanced in the Convention by the good faith
possessot’s right to compensation for the loss of its cultural object. The payment of compensation is subject to
a twofold condition: ‘that [the possessor] neither knew nor ought reasonably to have known that the object
was stolen’ and ‘[that it] can prove that it exercised due diligence when acquiring the object’. The notion of
‘good faith’ is interpreted variously in different legal systems; the Convention requires the court or competent
authority to have regard to ‘all the circumstance of the acquisition’ (art.4 (7)), and to pay particular attention to
certain criteria that were defined largely by reference to art.7(2)(3) of the draft Uniform Law on the Acquisition
in Good Faith of Corporeal Movables. The compensation should be ‘fair and reasonable’, but the Convention
does not go further in establishing the amount of compensation, hence it will be reliant on the discretion of
the courts. See UNITROIT (2001), 514-520.

230 UNITROIT (2001), 506.

231'These ‘identified’ cultural objects are items that form an integral part of an identified monument or
archaeological site, or belonging to a public collection. A ‘Public collection’ consists of a group of inventoried
or otherwise identified cultural objects owned by: (a) a contracting state, (b) a regional or local authority of a
contracting state, (c) a religious institution in a contracting state, or (d) an institution that is established for an
essentially cultural, educational or scientific purpose in a contracting state and is recognized in that state as
serving the public interest (art.3 (4),(7)).

232 Nine contracting states had made such a declaration and introduced a longer limitation by December 1,
2011. China declares the absolute period of 75 years.

233 In the absence of specific international commitments, the removal of a cultural object from the territory of

a state in breach of the latter’s rules is not regarded by many of the countries to whose territory the object is
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according to the law of the requesting state, but also includes those having been temporarily exported
with a permit and not returned in accordance with the terms of the permit(arz5(3)). But while a private
owner can start proceedings to claim back the stolen cultural objects, only contracting states to this
Convention are entitled to order the return of an illegally exported cultural object. Since such a claim is
brought on the ground of breach of public law rules to protect the cultural heritage ((ar£5(1)), it is the
state that has an interest in starting proceedings. The state may act on its own initiative or at the request
of a private owner, if the object was first stolen and then unlawfully removed to another state: in that case,
a claim for restitution may also be brought by the dispossessed owner.?3* To be noted, only when the
illegal export of cultural objects impairs the interests provided by the Convention, or when that object is
established to be of great cultural importance for the requesting state, the court or other competent
authority will order the return.?3> The limitation period for return of illegally exported objects is the same
with that for restitution of stolen cultural objects, but there is no exceptional limitation system for some

‘identified” objects.

The 1995 UNITROIT Convention is not retroactive. When China signed this Convention in 1996, it
made a declaration that ‘China reserves the right to recover the cultural relics illegally confiscated in the
history’.23¢ This Convention has been regarded as the most recent and sophisticated multinational treaty
on restitution by achieving a delicate compromise between the importing countries and exporting
countries, and between civil and common law jurisdictions, however, its sophistication does not guarantee
its popularity among states. The insufficient ratification and application is a sign of the Convention’s

failure in practice.?3’

3.3.2 Chinese Legislation on Protecting Cultural Relics
Under the framework of the 1970 UNESCO Convention, China has entered into bilateral agreements on

preventing the illicit transfer, import, and export of cultural property with nineteen states as of the end of

transferred as an unlawful act, and does not in itself constitute a legal obstacle to the acquisition of such an
object. But this issue has been condemned by the International Law Institute in Wiesbaden in 1975, and the
1989 Swiss Law on Private International Law was instrumental in ‘softening’ the inapplicability of the foreign
public law. See UNITROIT (2001), 524.

23 UNITROIT (2001), 526.

235 The interests include: (a) the physical preservation of the object or of its context; (b) the integrity of a
complex object; (c) the preservation of information of, for example, a scientific or historical character; (d) the
traditional or ritual use of the object by a tribal or indigenous community (art.5(3)).

236 Peng, L. (2012), 73.

237 As Forrest analyzed, the insufficiency of the ratification is due to the constituent and political arrangements
of many states. These positions were entrenched to the extent that the market state’s obligation to their
constituents required the promotion of a free trade of cultural heritage, whereas source states required the
protection of national cultural heritage by preventing any trade whatsoever. See Forrest (2003), 601; Cottrell

(2009), 658.

61



2013.238 Statistics by the SACH show that there are over five hundred legal and administrative
instruments in force to protect cultural objects in China.?? Significantly, the law-making process on

protecting cultural relics in China had begun before the foundation of PRC.

When the late Qing government was faced with a series of challenges, it tried to modernize China from
the end of the nineteenth century, including legislation. The Ministry of Interior was in charge of the
protection of historical sites and antiquities at that time. It issued the Promotional Measures on Conversation of
Auntiguities in 1906, and required the regional governments to conduct detailed investigations of the
heritage sites within their administrative areas and report the findings to the Ministry.?*0 The protection of
historical sites was designated as one of the ‘autonomous affairs’ in the Statute on Regional Autonomy of
Cities, Town and Villages promulgated in 1908 (ar£5).241 In 1909 the Ministry of Interior drafted the
Promotional Statute on Conversation of Antiquities and submitted it to the Qing Court for approval. This
Statute defines antiquities as steles, stone pillars with Buddhist inscription, stone resonator, stone statues
and inscriptions, ancient paintings, inscriptions on cliffs, works of paintings and calligraphy, e#. from the
dynasties of Zhou and Qin to the present. It requires the provincial governments to make a list of
antiquities and submit the list the Ministry. The Statute prohibits traffic in antiquities, the violation of
which would be harshly punished. Each province should set up museums to collect and protect cultural
relics. However, these regulations were not implemented effectively in practice due to the political

upheavals in the late Qing.?+?

238These 19 states are Peru, India, Italy, Philippines, Greece, Chile, Cyprus, Venezuela, the US, Australia,
Turkey, Ethiopia, Egypt, Mongolia, Mexico, Colombia, Nigeria, Switzerland. Among all the bilateral
agreements, the agreement, or Memorandum of Understanding (MOU) with the USA concluded in 2009
caught most of the public attention. This MOU establishes a means of cooperation to reduce the incentive for
illicit traffic in cultural objects that threaten China’s ancient heritage, by imposing import restriction on
categories of archaeological material from the Palaeolithic Period through the Tang Dynasty, and monumental
sculpture and wall art at least 250 years old. For more information, see Taylor (2006); Baskin (2009), 107-138.
239 Among all these instruments, the Cultural Relics Protection Law is the most important one, which was first
adopted in 1982 and amended in 2002. All these legal instruments include 1 law, 5 administrative regulations
by the State Council, 8 department regulations, 6 national standardizations, 33 industry standardizations, 150
regulation documents, 80provincial regulations, 20 regional regulations, 160 regional normative documents, 1
military regulation, accession to 4 international conventions, 15 bilateral agreement. All these legal instruments
constitute the legal framework to preserve cultural heritage in China. For more details see “There are over 500
existing legal instruments to protect cultural relics in China’, China News, December 11, 2012, viewed April 2,
2013, http:/ /www.chinanews.com/cul/2012/12-11/4400271.shtml.

240 Guan, X. (2000), 81; Peng, L. (2012), 77.

241 Zhang, S. (2009), 27.

242See Peng, L. (2012), 77-78.
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After the Qing dynasty was overturned, the Beiyang Government continued to regulate on the
preservation of antiquities. In June 1914, it issued the Grand President’s Decree Restricting the Export of
Auntiguities, which provides that all exports of antiquities shall be examined and approved by the Ministry
of Interior and the Tax Bureau. The Tax Bureau was required to make a guideline on the export of
antiquities, which would be implemented by all the customs services in China. However, such a guideline
was not made; and instead, heavy export duties were imposed to reduce the export.?*3 The Provisional
Regulation on the Conservation of Antiquities was promulgated in 1916. This regulation is only
composed of five articles providing for five categories of antiquities: tombs of the royalties and
forerunners, places of interest, works of art, precious plants and other kinds of relics. All these antiquities
should be scheduled and conserved. Movable antiquities owned or discovered by individuals should be
purchased and conserved by public institutions in case the objects would be purchased by foreigners and

exported abroad (ar£.38&5).244

On September13, 1928, the Chinese Ministry of Interior promulgated Regulations Governing Preservation of
Scenic Resorts, Ancient Remains and Relics. As connoted in the title, the Regulations detail the rules on the
protection of cultural relics. In the same year, the Central Commission for the Preservation of Antiquities
was established, which played an important role in the preservation of antiquities at that age.?*> The
Commission sent telegrams all over China, requiring the municipals to stop foreign explorers’ excavation
activities in China.?*¢ On June 2, 1930, the Nationalist Government promulgated the Antiquities
Preservation Law that governs the preservation, ownership, excavation, circulation and export of

antiquities.?*” In order to implement this Law, a series of implementing regulations were made in the

243 Ma, S. (2000), 7-8.

244 Prior to the 1906 Regulation, the President of Republic of China issued a presidential decree on the
restriction of export control of antiquities in 1914. See Ma, S. (2000)7-8; Peng, L. (2012),78.

245'This Commission was established in April 1928, with the predecessor of the Chinese Association of
Academic Organizations. The Association was set up to stop the explorations by the Swedish explorer, Sven
Hedin, in China. Through repeated negotiations, the Association and the exploration team signed detailed
cooperation agreement, defending the interest of China. See Luo, G. (20006), 137-139.

246 Chinese authority intercepted eighty-seven cartons of antiquities collected by an American expedition team
led by Roy Chapman Andres from the Gobi Desert and Mongolia. The collection included a large amount of
fossils of dinosaur eggs and ancient animal specimens. On October 20, 1928, both parties from China and the
US reached an agreement to dispose of the collections. All historical cultural relics were kept in China; fossils
of vertebrate animals were sent to Museum of Nature History in New York for research, two complete set of
which should be returned back to China after the research; fossils of invertebrate animals were to be
researched in China, and one specimen would be sent to New York; the other collections were equally divided
between the two parties. See Luo, G. (20006); 139-140; Ma, S. (2000), 27-28.

247The categories of antiquities provided by this Law include those related to archaeology, science of history,

palacontology and other cultures (art. 1). See Huang, H. (2012), 1-2; Ma, S. (2000), 22-26.
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1930s.248 The Antiquities Preservation Law and its implementation regulations constituted the legal

regime of the preservation of antiquities in those decades.

3.3.2.1 Raules for Archaeological Excavation

After the 1930 Antiquities Preservation Law was promulgated, the control of excavations was more
effective than before. This Law declared the national ownership of all antiquities buried underground or
exposed on the ground. When an antiquity was discovered, the discoverer(s) shall report the discovery to
the government and the discoverer would be rewarded accordingly. If the discovery was not reported, the
discoverer would be punished as a thief (a77). Excavation of antiquities shall be permitted by both the
Ministries of Education and Interior. Excavation without a permit was regarded as theft (27£.8). Moreover,
the excavation shall be supervised by supervisors appointed by the Central Commission for the

Preservation of Antiquities (ar£.11).24°

When Stein entered China for his fourth expedition in 1930, an eloquent plea had been sent to his
sponsors. In the name of the Central Commission for the Preservation of Antiquities, nineteen Chinese
academics-professors and lecturers, heads of colleges and directors of research institutes, invited Harvard,
the Archaeological Survey of India, and the British Museum to consider ‘whether in the interest of
science and international good feeling they should continue their support promised to Sir Aurel Stein’.20
The Chinese experts claimed that Stein had used his interest in Xuanzang to conceal the fact he intended
to take archaeological objects from Xinjiang and thus obtained his permit dishonourably; that the
wholesale smuggling of the Dunhuang manuscripts was little short of ‘commercial vandalism’; and they
pointed out that other countries had enacted laws prohibiting unauthorized excavations and the export of
archaeological treasures. The Chinese government had promulgated just such a law in 1930, they said, and
they believed they had ‘sympathy of all true students of scientific archaeology all over the world” in

opposing any attempt by Stein or other foreigners to excavate under false pretenses and smuggle

248 These regulations include: Implementation of the Antiquities Preservation Law, Rules on Excavation of
Antiquities, Rules on Export Permit for Antiquities, Rules on Excavation of Antiquities by Foreign Academic
Institutes and Individuals, Provisional Scope and Species of Antiquities, Rules on Encouragement and Reward
respecting Antiquities and Measures of Conservation of Antiquities in Unusual Times. See Ma, S. (2000), 22-
26.

2499 The Cultural Relics Protection Law of PRC declares that all cultural relics remaining underground, in
China’s waters, or in collections of state-owned intuitions are owned by the state. The same applies to all sites
of ancient ruins, ancient tombs, temples, other monuments, ancient architecture and stone carvings designated
for protection by the state (art.5). State-owned cultural relics are prohibited to be donated, rented or sold to
other organizations or individuals (art.44). In order to protect the cultural relics within its jurisdiction, China
imposes harsh criminal sanctions (even the death penalty until 2011) on the theft, robbery or smuggling of
cultural relics. For more introduction of PRC’s law on cultural relics in English, see Gruber (2007), 272-276;
Taylor (2006), 243-249; Murphy (1994), 159-167.

250 T owe this source to Walker (1995), 287.
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historical objects out of the country.?>! Unlike his previous expeditions, Stein’s activities during the fourth
expedition were kept under strict surveillance by the Chinese government. The Chinese Ministry of
Interior sent an extra urgent telegram to the provincial director of Xinjiang, Jin Shuren, on September 21,
1930, which prohibited Stein conducting archaeological excavations in Xinjiang and ordered Jin Shuren to
inspect Stein’s activities closely.?>2 Following that, Jin Shuren sent decrees to municipalities in Xinjiang to
implement the order by the central government.?>3 However, Stein disregarded the prohibition rules by
the Chinese government and still engaged in archaeological excavations with his followers. As a result, the
Chinese Ministry of Interior ordered the Ministry of Foreign Affairs to revoke Stein’s Visa and deport
Stein.?>* Finally, Stein was deported by the Chinese government and left China on May 18, 1931. On his

leaving, Stein’s luggage was checked and all the antiquities were detained by the Chinese authority.?>>

The promulgation of the Rules on Excavation of Antiquities and the Rules on Excavation of Antiquities by Foreign
Academic Institutes and Individuals provides more detailed procedures and conditions for excavation in China.
Only academic institutes under the direct control of the central or provincial governments were allowed
to conduct excavations in China. If an excavation was in need of facilities or support from foreign
academic institutes or individuals, the Chinese academic institutes should report it to the Central
Commission for the Preservation of Antiquities. Without the approval of the Commission, foreign
academic institutes or individuals were not allowed to participate in the excavation. The first excavation
permit was issued by the Ministries of Education and Interior in 1935 to the archaeological excavation at
the ruins of Yin-xu, marking the beginning of the standardization of archaeological excavation in
China.?>¢ These efforts were effective to put a stop to the rampant excavations by foreign explorers in
China. Statistics show that there was one excavation in Northwest China by foreign explorers in the 1920s,

and no such excavations were recorded in the 1930s.257

3.2.2.2 Export Control of Antiquities
It has been mentioned that the Beiyang Government tried to reduce the export of antiquities by issuing a

Presidential Decree in 1914. Following that, many regulations contain provisions on export control of

251 See Walker (1995), 287.

252 Xu, X. and others (2001), 134-135.

253 See Xu, X. and others (2001), 134-153. For detailed information of the Stein’s forth expedition in China,
see Xu, X. and others (2007).

254 Xu, X. and others (2001), 143.

255 According to archival documents, all of Stein’s acquisition was kept temporarily in the British Consulate in
Kashi, and then handed over to the Chinese authority after negotiation. Stein took pictures of the objects,
which are now in the British Library. See Xu, X. and others (2007), 27.

256 See L4, J. (1971), 69-70.

257From 1850 to 1920, each decade respectively recoded 5, 12, 28, 22, 22, 45, 16 excavations in northwest
China. The decade of 1900s witnessed the 45 excavations, reaching to culmination in the history. For more

information, see Huang, H. (2012), 9-18.
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antiquities, including the 1916 Provisional Regulation on the Conservation of Antiquities was
promulgated, and the 1924 Act on Protecting Ancient Books, Antiquities, and Historical Sites which
provides ‘nobody was allowed to export or bring antiquities abroad’.?>® Notably, not all the people
welcomed the export control of antiquities in China. Some even requested the Tax Bureau to give tax
exemption of the export of antiquities, but the Tax Bureau did not approve it on the ground that this kind
of tax exemption was against the 1916 Promotional Regulation on Conversation of Antiquities.?>?
However, the Tax Bureau requested the Ministry of Interior to specify the exportable and non-exportable
antiquities. In response, the Ministry of Interior stressed that antiquities concerned a country’s culture,
and there were no reasons for promoting export of antiquities. As a principle, all export of antiquities
should be prohibited. As to the categorization of antiquities, it was to distinguish the antiquities from the
general goods, rather than distinguishing the exportable from the non-exportable antiquities.?0 In 1927,
the Beiyang Government issued another Decree of the Grand President on the prohibition of the export

of antiquities.?¢!

The 1930 Antiquities Preservation Law provides that the circulation of antiquities shall be limited within
China; antiquities could only be exported for research purposes, which have to be jointly approved by the
Ministries of Education and Interior. The exported antiquities should be returned to China within two
years (ar2.13).The 1935 Rules on Export Permit for Antiquities regulated the procedures of export permits.
Under the present law of the PRC, all cultural relics that were created in or before 1911 are not subject to

exportation, except for exhibition or with the approval by the State Council.26?

3.4 Soft Law-making concerning Cultural Objects

Apart from these two legal frameworks protecting cultural objects, some ethics concerning the
circulation, restitution and return of cultural objects have been developed in recent decades. The
development of the ethics is sometimes described as soft law-making of cultural objects.203 As Casini says,
traditional international law instruments do not seem to ensure an adequate level of protection for
cultural heritage; securing such protection requires procedures, norms, and standards produced by

international organizations, such as the UNESCO and ICOM. Furthermore, a comprehensive global

258 Ma, S. (2000), 8.

259 Ma, S. (2000), 8.

260 Ma, S. (2000), 8.

261 For more information, see Ma, S. (2000), 8-13.

262For more details, see Examining Standards for Export of Cultural Relics issued in 2007. This documents
also lists sixteen categories of cultural objects which are prohibited from being exported: fossilized objects,
materials related to architecture; works of paintings and calligraphy before 1911 and some items between 1911
and 1949, rubbings before 1949, statues, and others.

263 Although the concept of soft law has existed for years, scholars have not reached a consensus on why states
use soft law or whether ‘soft law’ is a coherent analytic category. See Guzman & Meyer (2010), 171; Casini

(2011), 369; Barelli, (2009), 960; Siehr, (1993), 251.
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regulatory regime to complement the law of cultural property is still to be achieved. The soft law might
reflect the trend of the law making in this regard.?64 In this section, two aspects of soft law-making
respecting cultural objects are discussed: ethical guidelines combating illicit traffic in cultural objects and

ethics of repatriation of cultural objects.

3.4.1 Ethical Guidelines Combating Illicit Traffic in Cultural Objects

With the wide adoption of the 1970 UNESCO Convention, museums, art dealers and art historians have
enacted ethical guidelines for their policies of acquisition, trading and publications in recent years. In spite
of the non-legal-binding nature, it has been observed that some of these codes of ethics have been very
effective in practice.?0> In the archaeological community, institutions like the World Archaeological
Congress and Archaeological Institute of America have adopted ecthical guidelines to govern their
members’ activities, aimed at fighting against the illicit traffic in cultural objects.?¢ Another important
category of ethical guidelines are made by the museum associations combating illicit traffic in cultural
objects. It has been noted that the only solution to end illicit traffic in cultural objects is to stigmatize the
sale of antiquities with dubious provenance. In this field, the most well-known ethical guideline is the
ICOM Code of Ethics for Museums, which bars the museums to this day from acquiring objects without
full provenance even if positive law does not forbid the acquisition.?6” Similar ethical guidelines are also to
be found in other museum associations, such as the Department for Culture, Media and Sport’s Illicit

Trade Advisory Panel of the UK, the Association of Art Museum Directors in the US, Canada and

264 Casini (2011), 369.

265 An important difference existing between law and these ethical guidelines is that the latter are not legally
binding. Although the ethical guidelines may influence the elaboration of a legal rule, or even possess a
principle identical to the content of a specific legal instrument, they do not generally raise legal sanctions per se,
unless a legal instrument expressly stipulates consequences. See Siehr, (1993), 251, Schmidt (1992), 257, 259;
O’Keefe (1998), 32, 49; Carducci (2005), 5.

266 The World Archaeological Congress adopted the First Code of Ethics in 1990, which establishes the
obligations of professionals in archacology and heritage management to indigenous peoples. This involves the
recognition of the importance of indigenous cultural heritage (sites, places, objects, artifacts, human remains
and so forth) to the indigenous peoples and also, that this heritage rightfully belongs to them as their cultural
property. The Archaeological Institute of America also approved its Code of Ethics in 1990. This Code
requires the members to refuse to participate in the trade in undocumented antiquities and refrain from
activities that enhance the commercial values of objects; and inform appropriate authorities of threats to, or
plunder of archaeological sites, and illegal import or export of archaeological material. See Brinkman (2000),
64; Williams & Johnston (1991), 64-67; Watkins (20006), 439-440.

267TJCOM was created in 1946 by and for museum professionals. It is a network of almost 30,000 members and
museum professionals who represent the global museum community. The ICOM Code of Ethics was adopted
in 1984 and revised in 2004. It secks to provide a ‘global minimum standard’ upon which more specific or

rigorous requirements can be built. See DeAngelis (20006), 398
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Mexico.28 Ethical guidelines for art dealers also require their members not to trade any objects with
dubious provenance. For instance, the Code of Practice for the Control of International Trading in
Works of Art requires its members not to import, export or transfer the ownership of stolen or illegally
exported objects, and those objects acquired dishonestly or illegally from an excavation site or
monument.?® The International Code of Ethics for Dealers provides: ‘Professional traders in cultural
property will not import, export, or transfer the ownership of this property when they have reasonable

cause to believe it has been stolen, illegally alienated, clandestinely excavated or illegally exported’.270

The Principle of Due Diligence

Terms such as ‘due diligence’ and ‘provenance’ have been repeatedly used in the codes of ethics
mentioned above. In the cases involving recovery of stolen (or looted) cultural property, due diligence is
required in two situations: (1) the buyet’s investigation of suspicious circumstances; and (2) the victim’s

search for his stolen property.?7!

In the first situation, it concerns the buyer’s obligation to verify the provenance of an object. Specifically,
a buyer has to ascertain the veracity and accuracy of all information supplied to explain the ownership
history of the object, and uncover additional data about the history of the object. The goal of performing
this due diligence is to fill the gaps remaining in the published provenance and to ascertain whether or not
the object’s current owner has the proper title to it.22 According to one guideline issued in the U.K.,
diligence involves fives aspects: initial examination of the item; consideration of the type of item and

likely place of origin; taking expert advice; determination whether the item was lawfully exported to the

268 The Department for Culture, Media and Sport’s Illicit Trade Advisory Panel issued ethical guidelines to
assist museums, libraries and archives when considering the acquisition of cultural property originating outside
the UK. in 2005. One of its basic principles is that museums should acquire and borrow items only if they are
legally and ethically sound. They should reject an item if there is any suspicion about it, or about the
circumstances surrounding it, after undertaking due diligence. In 2004 the Association of Art Museum
Directors wrote guidelines advising museums that they should generally not acquire a work unless clear proof
exists that the object was outside the US prior to 1970 or that it was legally exported from another country
after 1970. See DCMS (2005); Greenburg (2013), Frey (2013).

209 The terms of this Code were translated into French and adopted by the Confédération Internationale des
Négociants en Ocuvres d'Art (CINOA) at Florence on September 25, 1987, which was amended in Stockholm
in 1998 and in New York in 2005. CINOA was established in 1935 for dealers, representing 5,000 dealers from
32 leading national or international member associations in 22 countries. See O’Keefe (1994), 7; McAndrew
(2011), 62.

270 The International Code of Ethics for Dealers in Cultural Property was prepared by the Intergovernmental
Committee for Promoting the Return of Cultural Property to its Countries of Origin or its Restitution in Case
of Illicit Appropriate and endorsed by the UNESCO General Conference in 1999. See Stamatoudi (2011), 166.
2711 Pinkerton (1990), 1.

272 Pinkerton(1990); Masurovsky (2013).
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UK; and evaluation of the account given by the vendor or donor.?”3 Exercising due diligence to
investigate the provenance of the cultural object is important in the present legal regime. But it is not easy,
because not all the objects are registered or subject to any public recording system. Moreover, not all
cultural objects have complete, unbroken records of ownership, and most works of art have gaps in their
provenance. How much provenance is enough is an arguable question. Though the codes of ethics set
high ethical standards for acquisitions to resist unprovenanced cultural objects, some museum advocates
argue that antiquities can, and should, be acquired even in the absence of clear and convincing evidence
that they have not been looted or are of questionable legal status. Cuno argues that a museum should be
able to acquire an antiquity without having all the ownership and provenance history it might need as long

as certain procedures have been followed.?7#

Due diligence in the second situation is concerned with the victim’s obligation to search for stolen objects.
A victim is not necessarily an individual collector. It may be even an ordinary homeowner who has
inherited perhaps only one particularly valuable work. It may be a gallery, a corporation, a church, a
museum, a historic house, or even a cemetery.?’> First of all, the victim has the responsibility to report a
theft to law-enforcement and other agencies, which facilitates the buyer exercising his due diligence by
researching the proposed acquisition and consulting available databases and registries of stolen and
missing works.?’¢ Then, the victim shall carry out a diligent search for the stolen objects. But it is arguable

that eventually, even a diligent search will not save a victim’s claim from the effect of the lapse of time.?”’

3.4.2 Ethics of Restitution of Cultural Objects

Regarding claims for restitution and return of cultural objects, the last few decades have witnessed
increasing scholarly debate and public concern of this issue, notably the restitution of Nazi-looted art and
the claims by countries which were colonized or occupied in history. To address these questions, some
resolutions and principles have been adopted, and they serve as the proof of legitimacy for repatriation of

cultural objects.

3.4.2.1 Restitution of Nagi Looted Art
The campaign of returning Nazi looted art started in the early 1990s when scholatly and journalistic
research resulted in an abundance of publications. The publications in turn induced increasing popular

awareness, about both the extent and the brutality of the Nazi art spoliation.?’8 On December 3, 1998 the

23PDCMS (2005), 8-10.

274 Cuno (2001), 189-196; also see Kaye (2009), 405

275 Kisluk (1998), 162.

276 Kisluk (1998), 164.

277 Pinkerton (1990), 10.

278 Tensions during the Cold War years left little room for introspection into, or discussion about, Germany’s

wartime past. The collapse of communism and the disintegration of the Eastern Bloc played an important part
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international community gathered in the Washington Conference on Holocaust-Era Assets. At the
Conference the participating nations developed a consensus on non-binding principles to assist in
resolving issues relating to Nazi looted art, which are known as the Washington Principles. The
Washington Principles provide minimum conditions and starting points for a restitution policy and their
key objective is to achieve ‘a just and fair solution’, but as to what just and fair’ solutions may be, the

Washington Principles do not specify.?”

The Parliamentary Assembly of the Council of Europe adopted Resolution 1205 on Looted Jewish
Cultural Property on November 4, 1999. The Resolution asserts that restitution of such looted cultural
property to its original owners or their heirs (individuals, institutions, or communities) or countries is a
significant way of enabling the reconstitution of the place of Jewish culture in Europe itself. And it called
for ‘the organization of a European conference, further to that held in Washington on the Holocaust-era
assets, with special reference to the return of cultural property and the relevant legislative reform’.280 In
response to the Resolution, the Government of Lithuania offered to host a conference in October 2000,
which adopted the Vilnius Forum Declaration at the conclusion of the plenary session. The Vilnius
Forum was the first endorsement of the Resolution 1205 by European governments and it was a
significant step forward by calling on all participating States ‘to take all reasonable measures’ to implement
Resolution 1205.281 Three major themes ran through the forum: access to information; the modalities of
restitution, particularly in respect of heirless property; and implementation of procedures for
restitution.?s? The Vilnius Forum was a success insomuch as valuable information was exchanged and

advances made in providing information services.?83

To follow up the 1998 Washington Conference, the Czech Republic hosted the Prague Conference on
Holocaust Era Assets in June 2009, focusing on immovables, Nazi-looted art, Holocaust education and
remembrance, archival access, and the recovery of Judaica. The Prague Conference closed withed the
Terezin Declaration which has been endorsed by the 46 participating governments.?84 With regards to the
Nazi-confiscated and looted art, the Terezin Declaration reaffirms the Washington Principles and urges
all stakeholders to ensure that their legal systems or alternative processes facilitate just and fair solutions.

At the national level, some countries like Austria, Czech Republic, France, The Netherlands, Russia and

in opening up the historical information on trophy art, providing key evidence for a great deal of the current
title disputes. Demarsin (2011), 122-123.

279 See Oost (2012), 3, 17; Demarsin (2011), 138.

280 See O’Keefe (2009), 158-159.

281 O’Keefe (2009), 158.

282(’Keefe (2009), 159.

283 O’Keefe (2009), 158-162.

284 For the declaration, see Holocaust Era Assets conference, June 30, 2009, viewed October 25, 2012,

http:/ /www.holocausteraassets.eu/program/conference-proceedings/declarations/.
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the U.K. have an explicit policy on restitution of Nazi-looted cultural assets. Most countries show

willingness to make a real effort to restitution.?s>

In brief, the restitution of Nazi-looted art is of gesture significance. For one thing, the restitution
recognizes transitional justice to those victimized at war. For another thing, as Resolution 1205 notes,
restitution of cultural objects is a significant way of enabling the reconstitution of the place of Jewish

culture in Europe itself.

3.4.2.2 Resolutions by the General Assembly and the UNESCO

Since the second half of the twentieth century, the various organs of the UN have been paying special
tribute to cultural heritage issues.?8¢ As to the restitution and return of cultural objects, the General
Assembly and the UNESCO have become main forums for countries of origin demanding their cultural
objects.?” During the 1960s, increasing strong demands for the recovery of cultural objects emerged
within the UN as the States released from colonial ties became independent. Since the 1970s, the UN
General Assembly has adopted a series of resolutions addressing restitution or return of cultural property
to countries of origin. The first resolution on this subject was sponsored by twelve African states
(A/RES/3187(XXVIII)), ‘Restitution of works of art to countties victims of exproptiation’, in 1973. This
resolution deplores ‘the wholesale removal, virtually without payment, of objet d” art from one country to

another, frequently as a result of colonial or foreign occupation’, and affirms that the prompt restitution

285 For more information of the national practice of the restitution of Nazi looted art, see Oost (2012).

286The UN has been playing an active and significant role in the international law making. Stated in the
Preamble of the Charter of the UN, one of its objectives is to ‘establish conditions under which justice and
respect for the obligations arising from treaties and other sources of international law can be maintained’.
Encouraging the development of international law as a way to regulate international relations has been a major
objective of the United Nations since its very beginning. According to Rosalyn Higgins, the process by which
the content of norms is clarified or developed within UN organs include: (a) decisions which UN organs take
concerning their own jurisdiction and competence, (b) resolutions as declaratory of existing law, (c) resolutions
as confirmatory of existing law, (d) claims within an area of law generally agreed upon, (e¢) resolutions
recommending the adoption of new rules of law, (f) decisions applying specific rules to particular situations,
and (g) rules internal to the organizations. See Schorlemer (2009), 150-158; Prott (2009) 14-25; Higgins (1965),
117-123.

287 The UN General Assembly has since the late 1940s energetically endeavoured to modernize international
law, although the results have not always been clearly recognized or universally accepted. The capability of the
General Assembly to contemplate legal matters and participate in the formulation of international law can be
traced to the Charter of the UN, specifically to art. 10, 11, and 13. Aside from the option of appointing ad hoc
special committees, the General Assembly has utilized the Six (Legal) Committee of the General Assembly and
the International Law Commission for encouraging the progressive development of international law and its

codification. See Joyner (1981), 448-450.
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to a country of its cultural property without charge is calculated to strengthen international cooperation

inasmuch it constitutes ust reparation for damage done’.

The UNESCO, as a specialized agency of the UN, is at the vanguard of international efforts to safeguard
tangible and intangible heritage. It has been contributing to the development and clarification of norms
regarding cultural heritage law by drafting and promoting international multilateral conventions.?88 In
1978, the Director-General of the UNESCO made a Plea for the Return of an Irreplaceable Cultural
Heritage to Those Who Created It. The Plea states that cultural heritage is one of the most noble
incarnations of a people’s genius, which bore witness to a history, the history of a culture and of a nation
whose spirit they perpetuated and renewed. Restitution of the cultural heritage would have helped the
people to great self-knowledge and would certainly have enabled others to understand them better. It calls
for return of cultural heritage to people who created it.28? This Plea is regarded to be formulating an
ethical basis for the return of cultural objects to their countries or origin. In the same year, the
Intergovernmental Committee for Promoting the Return of Cultural Property to its Countries of Origin
or its Restitution in Case of Illicit Appropriation (ICPRCP) was set up by the UNESCO, to facilitate the
resolution of restitution claims for objects removed prior to the operation of the 1970 UNESCO
Convention.??? The ICPRCP is the UNESCO’s most important arm in the area of return and restitution
of property to its country of origin, in which it has an advisory role. It provides a framework for
discussion and negotiation, but its recommendations concerning inter-State disputes are not legally
binding. The Statute of the ICPRCP provides that a return request can ‘be made for any cultural property
which has a fundamental significance from the point of view of the spiritual values and cultural heritage
of the people’ (ar£.3(2)). Like the 1970 UNESCO Convention, the ICPRCP privileges the state. Only
states that are member states or associate members of UNESCO can make a claim or sit on the

ICPRCP.?! The ICPRCP has helped solving a certain number of cases. One of the pending cases before

288 UNESCO has drafted and promoted the 1954 Hague Convention , and 1970 UNESCO Convention, the
1972 Convention Concerning the Protection of the World Cultural and Natural Heritage, the 2001 Convention
for the Protection of the Underwater Cultural Heritage, the 2003Convention for the Safeguarding of the
Intangible Cultural Heritage, the 2005 Convention on the Protection and Promotion of the Diversity of
Cultural Expressions.

2891t also acknowledges that “They (people seeking for return of cultural heritage) know, of course, that art is
for the world and are aware of the fact that this art, which tells the story of their past and shows what they
really are, does not speak to them alone. They are happy that men and women elsewhere can study and admire
the work of their ancestors. They also realize that certain works of art have for too long played too intimate a
part in the history of the country to which they were taken for the symbols linking them with that country to
be denied, and for the roots they have put down to be severed.” See M’Bow (1978).

290 There are 22 members of the Committee elected from the UNESCO Member States and renewed by half at
elections that take place every two years during the General Conference.

21 Vrdoljak (2006), 214.
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the ICPRCP is the case of the Parthenon Marbles between Greece and UK. The two parties cannot reach
consensus as to whether or not the marbles were illicitly exported by Lord Elgin in the nineteenth
century.??2 As Prott writes, the establishment of the ICPRCP and the Director-General’s appeal are
important, ‘because both, on the surface, apply equally to cultural heritage items taken during hostilities
and those taken during colonial times. Whatever the legality of the original taking, the emphasis here rests
on allowing each country an appropriate representation of its own national cultural heritage- a desire with

which, it must be said, many museum curators have sympathy’.2%3

3.5 Chapter Conclusion

The historical development on protecting cultural objects rounds up in the 1954 Hague Convention and
the 1970 UNESCO Convention. The wide acceptance of these two conventions signals the public
awareness of protection of cultural heritage in the global community. Although the notion that ‘to the
victors go the spoils’ was well recognized in human history, today it has been universally established that
destruction and confiscation of cultural objects are illegal in the event of armed conflict, and looted
cultural objects shall be returned to rightful owners. Combating illicit traffic in cultural objects is another
consensus for the international society, but there exist some disagreement on the definition of ‘illicit
traffic’ due to the difference of domestic legal regimes, especially as to illegally exported cultural objects.
In addition to the international conventions, the soft-law instruments are playing a vital role in the
protection of cultural objects, even though they are of no legal binding effects. The ethical guidelines
adopted by professional associations to deal with cultural objects, the practices of restitution of Nazi-
looted art, and the resolutions adopted by the UN organs are of normative value in practice, as they

reflect the trend of the development of international law.

292 The Committee has assisted six successful cases where international conventions cannot be applied. In
these cases restitution is achieved through mediation or bilateral. These cases are between Germany and
Turkey on the Bogazkoy Sphinx, Barbier-Mueller Museum and the United Republic of Tanzania on a
Makonde Mask, USA and Thailand on Phra Narai, German Democratic Republic and Turkey on 7,000
Bogazkoy cuneiform tablets, Cincinnati Art Museum and Jordan on  the parts of the sandstone panel of
Tyche, Italy and Ecuador on 12,000 pre-Columbian objects. Two cases are now pending before the committee.
One is the Parthenon Marbles, and the other is between Iran and Belgium about archaeological objects from
the Necropolis of Khurvin. Most of the successful operations are adhered with the 1970 UNESCO
Convention.

293 Prott (2009), 15.
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Chapter 4 Restitution through International Adjudication: Cases Studies of Looted Cultural

Objects

4.1 Introduction

As described in Chapter 1, this chapter sets out to assess the possibility of seeking legal remedies for
restitution of cultural objects by resorting to international tribunals. According to Chechi, on a theoretical
level, the ICJ could be the leading candidate, as it is the only global and permanent court of general
subject matter jurisdiction.?* At present, the IC] can only hear cases between states, but in practice,
requests for cultural objects can be made by a state, community, institution or individual.?®> Before the
amendments of the rules of the IC] which would permit the hearing of complaints brought by non-state
actors, theoretically speaking, the IC] can only deal with disputes between two states.??¢ Notably, the IC]J
only has jurisdiction on the basis of consent; in other words, the court has no true compulsory
jurisdiction.??7 If a requested state does not agree to submit the dispute to an international tribunal, the
court has no jurisdiction to hear the case. Hence, the requirement of mutual consent of two state parties
might make it impossible to settle the disputes through international judicial settlement. In this sense,
jurisdiction is the first obstacle for international adjudication in the contemporary international legal

system. 298

294 Chechi (2014), 208. The IC] has not heard case over cultural heritage yet. In the case of the Temple of
Preah Vihear, by its judgment of May 26, 1961, the IC] found that Thailand was under an obligation to restore
to Cambodia sculptures, stelae, fragments of monuments, sandstone model and ancient pottery which might,
since the date of the occupation of the Temple by Thailand in 1954, have been removed from the Temple or
Temple area by the Thai authorities. But this case is a territorial dispute, and the issue of cultural objects is not
the main issue. In 2001 Liechtenstein brought a case to the ICJ against Germany for the return of certain
wotrks of art confiscated after WWII in a third country. However, the case never moved beyond the
preliminary objection phrase when the IC] declined to excercse jurisdiction. See ICJ June 15, 1962, Case
concerning the Temple of Preah Vihear (Cambodia v. Thailand), Judgment, Rep 6; IC] February 19, 2005,
Certain Property (Liechtenstein v. Germany), Judgement, Rep 6. For more cases of international adjudication
or arbitration involving the return of cultural objects, see Francioni (2012), 726-728.

295 Prott (2009), 357-417.

296 Chechi (2014), 208.

297 See art.36 (2) of the Statute of the ICJ.

298 In the case where the claim is presented before an international tribunal, objections to jurisdiction may be
raised. Objections to jurisdiction relate to conditions affecting the parties’ consent to have the tribunal decide
the case at all. If successful, jurisdictional objections stop all proceedings in the case, since they deprive the

tribunal of the authority to give rulings as to the admissibility or substance of the claim. See Crawford (2012a),

693.
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In addition to the jurisdictional issue, it is unclear whether there is a responsibility for states to return
cultural objects under public international law, and whether the claims are still admissible to the court. In
this chapter I will mainly discuss these two questions. To do this, I will deal with three cases concerning
confiscation of cultural objects in the wars fought between China and other states: the sack of
Yuanmingyuan during the Second Opium War, the plunder of Beijing during the Battle of Beijing, and
the Japanese pillage during the Second Sino-Japanese War (see Chapter 2).2° In the first section, I will
deal with the first question put forward above. This involves the determination and application of the
rules of international law, such as treaties, custom, general principles of law. To do that, the intertemporal
problem in public international law is also addressed. In the second section, the admissibility of recovery
claims is explored, where attention is paid to the post-war settlement and the principle of extinctive
prescription in public international law. In this section, the legal effect of resolutions by international

organizations concerning restitution of cultural objects will be discussed.

4.2 Responsibility for Restitution?
According to international jurists, responsibility lies at the heart of domestic law and international law.300
Under the law of state responsibility, if a party seeks reparation, it has to prove a breach of obligation

which is attributable to the state.’! As one of the world's leading international lawyers Brownlie claimed,

299 China has seen the Qing dynasty, the ROC and the PRC since the 1900s. In discussing the issues of
succession of state or government, one may recall the 1983 Vienna Convention on Succession of States in
respect of State Property, Archives and Debts, but this Convention has not yet entered into force. Due to the
One- China policy, China has not ratified this Convention, and it has insisted that the successions in China
were governmental succession, not state succession.In view of the fact that the PRC has been recognized as
the only legitimate government of China by the international community since the 1970s, this chapter does not
discuss the issues of succession. See ‘Status of the Vienna Convention on Succession of States in respect of
State Property, Archives and Debts’, Unitedd Nations Treaty Colletion, viewed October 16, 2014,
https:/ /treaties.un.org/Pages/ViewDetails.aspx?stc=UNTSONLINE&tabid=2&mtdsg_no=III-
12&chapter=3&lang=en .

300 Brownlie (1983), 1; Crawford (2013), 3; Sabahi (2011), 6-7; Maranga (2011), 2.

301 According to Crawford, an authority on the law of state responsibility, responsibility was not identified as a
legal category by Vitoria, Suarez, Bodin and other early writers. Even though Grotius may have promulgated
the general principles of responsibility in his work on the civil law, such principles are not to be found in his
work on the law of nations. It was not until the 1850s that a writer would begin to use recognizably modern
language of responsibility in a systematic way. Since the beginning of the twentieth century, the codification of
State responsibility has begun. It has been regarded as a major area of interest in the development of
international law. It had been selected for codification under the League of Nations, and was one of the
principal subjects of the unsuccessful conference in The Hague in 1930. After the establishment of the ILC in
1948, state responsibility was selected amongst the first fourteen topics to be dealt with by the new body. For

more introduction of the law of state responsibility, see Crawford (2013), (2012a) and (2012b).
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‘In international relations, as in other social relations, the invasion of the legal interest of one subject of
the law by another legal person creates responsibility in various forms’.302 With the adoption of the Draft
Articles on Responsibility of State for Internationally Wrongful Acts, it is nowadays generally acknowledged that
state responsibility can arise from acts or omissions on the part of any of its powers or organs,
irrespective of their hierarchy, attributable to it under international law, which constitute a breach of an
international obligation binding it (art.2). The birth of state responsibility occurs from the moment of the
occurrence of such international wrong imputable to it. The consequence of state responsibility is that the
responsible State is under an obligation to make full reparation for the injury caused by the internationally

wrongful act (art. 31).

It has been submitted that ‘the question of restitution does not arise if art plunder is permissible’.303 In
other words, if confiscating cultural objects in the event of armed conflict is legal, no responsibility of
restitution arises. If a party seeks restitution of disputed cultural objects, it has to demonstrate a breach of
obligation in international law.304 Thus if China secks the restitution of cultural objects confiscated from
armed conflicts in its modern history, it has to prove that the confiscation of cultural objects constitute a

breach of international obligation.

The law of state responsibility just provides a general framework that sets the consequences of a breach
of an applicable primary obligation; and the law relating to the content and the duration of substantive
state obligations is determined by ‘primary rules’ contained in a multitude of different treaties and in

customary law, as well as jus cogens’> and general principles of law.30¢ In terms of confiscation of cultural

302 According to Brownlie, responsibility has its basis both in religious thought and in the secular morality of
which law is the outlook. ‘It is the idea of being liable, answerable, accountable, for wrong doing’. See Brownlie,
(1983), 1.

303 Sandholtz (2010), 148.

304 Roscini (2014), 2.

305 The notion of jus cogens (peremptory norm) may be traced primarily to the period in which the natural law
doctrine was developed. Grotius stated that principles of natural law were so immutable that not even God
could change them. Although as with natural law theories, most of these norms derive form ethical or
sociological consideration, their character derives from within international law and from the will of state. At
the beginning, scholars disagree as to what constitute a peremptory norm and how a given norm rises to that
level. The basic reasons for this disagreement are the significant difference in philosophical premises and
methodologies of the views of scholatly protagonists. Consensus was finally reached as to a definition during
the Vienna Conference held in 1969 and this codified in @53 of the Vienna Convention on the Law of
Treaties 1969. And it is generally recognized that jus cogens includes prohibition on aggression, genocide,
crimes against humanity, war crimes, piracy, slavery and slave-related practices, and torture. Sufficient legal
basis exists to reach the conclusion that all these crimes are part of prohibitions by jus cogens. For more

information, see Nieto-Navia (2003), 599; Bassiouni (1996), 68.
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objects in the event of armed conflicts, with the wide acceptance of the 1954 Hague Convention, today it
is universally accepted that the pillage of cultural objects in the event of armed conflict is illegal, and
looted cultural objects shall be restituted to the rightful owners. But the confiscation of cultural objects
under discussion took place at least half a century ago, and legal rules might have changed in the passage
of time. Chapter 3 has shown that the legal prohibition of looting cultural objects only began in the mid-
nineteenth century. Legal rules might have changed during the past centuries, therefore whether to apply

old rules or present norms to the disputes might affect the result of the case.307

4.2.1 The Doctrine of Intertemporal Law

As the legal rules have changed or evolved over years, a question arises whether to apply the international
law that was contemporaneous with the acts in question, or whether to apply present international law.
According to D’Amato, ‘it is a well-settled principle of international law that the rules of law
contemporanecous with the acts in the distant past, and not present rules of law, control their legal
significance’3%8 In the case of Island of Palmas, Judge Max Huber’s stated: ‘...a juridical fact must be
appreciated in the light of the law contemporary with it, and not of the law in force at the time when a
dispute in regard to its arises or falls to be settled.’" The IC] reasserted the doctrine recently: in
accordance with its eatlier case law, the facts and situations it must take into consideration are those “with
regard to which the dispute has arisen or, in other words, only those which are its ‘real cause’ rather than

those which are the source of the claimed rights”.310

The Vienna Convention on the Law of Treaties reflects the same view that a treaty does not have
retroactive effect so as to bind a party with respect to any act or fact which took place, or any situation
which ceased to exist, before its entry into force for that party, unless this is provided for in the treaty (ar
28).311 According to Crawford, when a new peremptory norm of general international law comes into
existence, as contemplated by art.64 of this Convention, it does not entail any retrospective assumption of

responsibility.312 4771 (2) of the Convention provides that a new peremptory norm ‘does not affect any

306 Crawford (2012), 3; see also ar£.38 of the Statute of the IC]. According to Hart, primary rules govern actions
by spelling out particular obligations (or their absence); secondary rules, in contrast, govern the procedural
methods by which primary rules are enforced, prosecuted and so on. See Hart (2012), 94.

307 As stated by D’Amato, parties to an international dispute occasionally disagree about the legal significance
of acts, situations, or treaties that took place in the distant past. See D’Amato (1992), 1234.

308 D’Amato (1992), 1235.

309 Permanent Court of Arbitration 14 April 1925, Island of Palmas (Netherlandsv v. United States), 2R.
International Arbitration Awards, 831, 845.

310 ICJ February 3, 2012, Jurisdictional Immunities of the State (Germany v. Italy; Greece intervening).

311'The Convention was adopted on May 22, 1969 and opened for signature on May 23, 1969 by the United
Nations Conference on the Law of Treaties. It entered into force on January 27, 1980, and now there are 113
state parties to the Convention.

312See Crawford (2002), 132.
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right, obligation or legal situation of the parties created through the execution of the treaty prior to its
termination, provided that those rights, obligations or situations may thereafter be maintained only to the

extent that their maintenance is not in itself in conflict with the new peremptory norm’.

The principle of non-retroactivity of legal rules in international law is called the doctrine of intertemporal
law, and sometimes as theory of intertemporal law, or the principle of intertemporal law. Whatever name
is given to it, this principle is one of the most important principle in public international law.3!3 This
principle has been reiterated by some instruments of human rights, such as the International Covenant on
Civil and Political Rights, which provides that ‘No one shall be held guilty of any criminal offense on
account of any act or omission which did not constitute a criminal offense, under national or international
law, at the time when it was committed...” (a7£15).314 When the Draft Articles was forming, the ILC also
considered whether there were exceptions to the general principle of non-retroactivity of legal rules. It is
reported that the commission examined certain ‘hypothetical cases which do not happen to have arisen in
the past and are likely to arise only very rarely in the future, but which nevertheless cannot be ruled out’,
such as the cases of genocide, freeing of slaves.3!> However, the commission avoided providing
exceptions to the general rule in the Draft Articles, on the ground that it might weaken the general rule.316
Crawford states it is appropriate to apply the intertemporal law principle to all international obligations,
but it is without prejudice to the possibility that a state may agree to compensate for damages caused as a

result of a conduct which was regarded as legal by the old rules.3!”

Therefore, although today’s international law makes illegal the plunder of public and private property,
whether in international or non-international armed conflict, and as regards international armed conflict,
whether during hostilities or belligerent occupation, this rule cannot be applied directly to the cases under
discussion.3!® Pursuant to the principle of intertemporal law, whether the confiscation of cultural property
constituted a breach of international obligation shall be governed by the legal rules contemporaneous with
the acts. As stated above, state obligations can be contained in jus cogens, conventional law, customary law
and general principles of law. In terms of jus cogens, the ICOM carried out a study on the ‘Principles,
Conditions and Means for Restitution or Return of Cultural Property in View of Reconstituting
Dispersed Heritage’ in 1977, the report of which states that: ‘It would certainly be unrealistic to go back
indefinitely into the past, and thus be confronted with hazards of national history and the succession of
States. But it is now equally true that the community of nations now considers as an element of jus cogens

the right of all peoples to recover cultural property which forms an integral part of their cultural

313 Elias (1980), 285; D’ Amato (1992), 1235.

314The Covenant on Civil and Political Rights was adopted and opened for signature by UN General Assembly
resolution 2200 (XXI) of December 16, 1966; it entered into force March 23, 1976.

315These norms are of jus cogens; that is why they can have such effect. See Rosenne (1991), 170/1, 173.

316 Rosenne (1991), 1701, 174.

317 Crawford (2002), 132.

318 O’Keefe, R. (2010), 256-357; Sandholtz (2010), 148.
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identity’.3! However, except for the declarations in soft-law instruments as such, no legally binding
evidence has been found to support the statement that the right of all people to recover cultural heritage
has been considered an element of jus cogens by the community of nations. Rather, serious reservations
have been expressed about extending the obligation to cover acquisition or appropriations that were legal
and legitimate at that time. In their view, possessors can invoke the principle of non-retroactivity.3? Some
scholars maintain that international law frowns against retroactivity of legal rules in general and only
admits retroactivity of treaties which impose an obligation to make restitution. The UNESCO
recommendations are not legally binding, and such recommendations cannot vest the principles of
restitution of cultural property with retrospective force but can only exhort member states to do so.3?!
Thus it is highly problematic to state that the right to recover cultural heritage is recognized as an element
of jus cogens in the present interntional legal mechanism. Even if this right is accepted as an element of jus
cogens today, it is also problematic to apply the present law to an act that took place in the distant past due
to the principle of intertemporal law. Thus I will only analyze whether the confiscation of cultural objects
constituted a breach of international obligation contained in treaties, customs and general principles of

law in this section, which is enumerated in 7438 of the Statute of the 1CJ.322

4.2.2 International Conventions

Concerning the protection of cultural property in the event of armed conflict, the Lieber Code
promulgated in 1863 is the first legal document in this respect. From then on, more international legal
instruments have incorporated rules that cultural objects should be exempted from war operations. The
first international convention regulating the protection of cultural property in armed conflicts is the

Hague Convention (II).

In view of the fact that the 1899 Hague Convention (II) is the first international convention in this field,

there was no applicable international convention to the case of the sack of Yuanmingyuan in 1860. As to

319 ICOM (1979), 63.

320 See Okere (1987/88), 146.

321 See Okere (1987/88), 146.

322 According to ar£.38, in the settlement of disputes submitted to the ICJ, the Court shall apply international
conventions, international custom and general principles of law, to which are added, as ‘subsidiary means’,
judicial decisions and teachings of the most highly qualified publicists. Sources enumerated in Article 38 are
called ‘formal sources’ by some international lawyers. Notably, classic doctrine made a distinction between
‘formal sources’ of international law, sources enumerated in 7438 of the Statute of the ICJ, and ‘material
sources’ - the substratum - wherefrom the former are originated. Some international lawyers, such as
Schwarzenberger, insist that 7238 of the Statute of the IC] embodies the hierarchy of sources of international
law: ‘treaties take precedence over international customary law, and international customary law comes before
the general principles of law recognized by civilized nations’. By contrast, some maintain that Article 38 does
not embody any hierarchy. See Schwarzenberger (1947), 551; Akhurst (1975), 273-285; Verzijl (1968), 170/1, 1-
3; Trindade (2010), 113-114.
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the case of the plunder of Beijing in 1900, can the 1899 Hague Convention (II) be applied to this case?
The plunder of Beijing took place during the Battle of Peking in August 1900 between China and the
Eight-Nation Alliance (Russia, United Kingdom, France, Germany, Italy, United Stated of America, Japan
and Austria-Hungtry). During the battle, Beijing had been occupied until the Dowager Cixi returned to
Beijing from her ‘tour of inspection’ on January 7, 1902 when the rule of the Qing dynasty over China

was restored (see Chapter 2).

All the eight member states of the Alliance signed the 1899 Hague Convention (II) on July 29, 1899,
which entered into force on September 4, 1900.323 According to the Vienna Convention on the Law of
Treaties, the consent of a State to be bound by a treaty is expressed by the signature of its representative
(art. 12). So even if not all the member States of the Alliance were legally bound by the 1989 Hague
Convention (II) when the war was fought, their signatures mean that they could not do anything that
went against the Convention. However, the other side of the belligerents, the Qing government did not
accede to this Convention until June 12, 1907.324 Historical documents indicated that the foreign affair
department of the Qing Court feared that the accession to this Convention would incur some
unfavorable elements to the Qing government, which would put the Qing government at a disadvantage

if it entered war with a foreign state.3?>

The general rule is that a treaty applies only to the parties, which is a corollary of the principle of consent
and of the sovereignty and independence of states. This rule is known as the maxim pacta tertiis nec nocent
nec prosunt3?0 The Vienna Convention on the Law of Treaties reads: A treaty does not create either
obligations or rights for a third state without its consent (ar£34). Specifically, ar£2 of the 1899 Hague
Convention (II) provides that: “The provisions contained in the Regulations mentioned in Article 1 are
only binding on the Contracting Powers, in case of war between two or more of them. These provisions
shall cease to be binding from the time when, in a war between Contracting Powers, a non-Contracting
Power joins one of the belligerents’. Because China was a non-Contracting power to the 1899 Hague
Convention (II) when the war was fought in 1900, it made the 1899 Hague Convention (II) inapplicable
to the plunder of Beijing, even though the convention provides that cultural property shall have immunity
during in the situation of armed conflicts. On the one hand, the 1899 Hague Convention (II) is strong
evidence of customary law which will be discussed later, and all the member States of the Eight-Alliance
signed the 1899 Laws and Customs of War on Land in 1899; but on the other hand, the Qing

government had not signed the Convention when the armed conflict took place. In the West, the legal

323 The Convention was ratified on September 4, 1900 by Austria- Hungary, France, Germany, Netherlands,
UK, and Italy. Japan ratified the Convention on October 6, 1900, and US on April 9, 1902. See the
information on the website of the ICRC.

324The delegates of the Qing dynasty signed the other two Conventions on July 29, 1899, but did no signed the
Convention on the Laws and Customs of War on Land and its annex.

325 See Liu, P. (2011), 328; Tang, C. (2005), 47-55.

326 Kaczorowska (2010), 118.
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interpretations legitimated the military intervention at a theoretical level. Studies by Wolfgang Heinze and
Friedrich Klein confirm the Western interpretation, arguing that the resistance of the legation quarter
constituted an act of legitimate self-defense; the intervention of the alliance was justified on the grounds
that the Chinese government was either unwilling or unable to fulfil its duty to protect the foreigners. A
few Chinese officials also came to a similar conclusion.??” However, during the intervention, the alliance
showed disregard for the 1899 Hague Convention (II), one of the few critics denouncing the violation of
international law was the journalist Lynch. ‘Legal discourse thus created a double ambivalence on the
Allied side: at a theoretical level, the intervention was designed to enforce international law in a country
that refused to acknowledge it. At a practical level, the method of enforcing international law consisted in

its constant violation’.328

The other relevant international convention is the 1907 Hague Convention (IV), the provisions of which
concerning the protection of cultural heritage during armed conflicts were the same as those provided by
the 1899 Hague Convention (II). Japan signed the 1907 Hague Convention (IV) at the conference, and
ratified it on November 13, 1911. The Convention entered into force on February 11, 1912 in Japan.3??
The Qing dynasty did not sign this Convention during the Conference but it signed the other eight
conventions.?3 After the Xinhai Revolution, the government of Republic of China signed the 1907
Hague Convention (IV) on 27 December 1915, and ratified it on December 11, 1916.331 Both Japan and
China had been contracting parties of the 1989 Hague Convention (II) and the 1907 Hague Convention
(IV) before the outbreak of Second Sino-Japanese War.332

The laws and customs of war have been referred to at the Tokyo Trial, which are established by both the
practice of civilized nations and Conventions and Assurance, including the1907 Hague Convention (IV).
‘Destruction of enemy property, without military justification or necessity, and pillage’, and ‘failure to

>

respect...private property and religious convictions and worship in occupied territories...” were listed

among the alleged acts in breach of the laws and customs of war in Sections 11& 12 of Appendix D of

3271 owe the source to Klein (2008), 9-10

328 owe the source to Klein (2008), 10.

329 Japan made a reservation to art. 44 of the Regulation annexed to the Convention. Arz 44 reads: ‘A
belligerent is forbidden to force the inhabitants of territory occupied by it to furnish information about the
army of the other belligerent, or about its means of defence.

330The Qing dynasty acknowledged eight of the fourteen conventions (Conventionsl, 2, 3, 5, 9, 10, 13, 14). See
Tang, C. (2005), 55-65.

31 Tang, C. (2005), 84-86.

332 The 1907 Hague Convention stipulates in a7z 2: “The provisions contained in the Regulations referred to in
Article 1, as well as in the Present Convention, do not apply except between Contracting powers, and then only if all

the belligents are parties to the Convention’.
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the Indictment, contrary to the 1907 Hague Convention (IV).333 Regarding the application of the laws and
customs of war to this armed conflict, the successive Japanese governments refused to acknowledge that
the hostilities in China constituted a war, but persistently called it an ‘incident’.33* The Tribunal found that
‘this war was envisaged by Japan’s military leaders as punitive war, which was being fought to punish the
people of China for their refusal to acknowledge the superiority and leadership of the Japanese race and
to cooperate with Japan. These military leaders intended to make the war so brutal and savage in all its
consequences as to break the will of the Chinese people to resist’.33> As both China and Japan had signed
and ratified the 1907 Hague Convention (IV), the Tribunal referred to the convention to decide whether
the Japanese military leaders’ acts constituted a breach of international obligation derived of the

convention.336

In light of the Judgment of the Tokyo Trial and the legal opinion of the ICJ, it should be undoubted that
the 1907 Hague Convention (IV) applies to the Japanese destruction and pillage of property (including
cultural property) during the Second Sino-Japanese War.337It has been observed that the 1907 Hague
Convention (IV) remained in force during and after World War II. To conclude, since the 1907
Convention (IV), as well as the 1899 Convention (II), was binding for China and Japanese during WWII,
which prohibits confiscation and destruction of cultural objects, Japanese destruction and pillage of

cultural objects constituted a breach of international obligation derived from international conventions.

4.2.3 International Customary Law

To be noted, some conventions have become sources of customary international law, which is also
known as custom - evidence of a general practice accepted as law. For instance, nowadays it has been
widely accepted that the 1907 Hague Conventions are part of customary law and are binding on all states.
In the Legal Advisory Opinion on Legal Consequence of the Construction of a Wall in the Occupied
Palestinian Territory of 2004, the IC] confirms that the provisions of the Hague Regulations have become
part of customary law. “The Court observes that, in the words of the Convention, those Regulations were
prepared to ‘revise the general laws and customs of wars’ at that time. Since then, however, the
International Military Tribunal of Nuremberg has found that the ‘rules laid down in the Convention were
recognized by all civilized nations, and were regarded as being declaratory of the laws and customs of war’.

The Court itself reached the same conclusion when examining the rights and duties of belligerents in their

333 Documents of the International Military Tribunal for the Far East can be found in Pritchard & Zaide (1981);
Boister & Cryer (2008). See Boister & Cryer (2008), 170/ 1, 62.

334 Pritchard & Zaide (1981), 170/.22, 490.

335 Pritchard & Zaide (1981), 170/.22, 490.

336 Pritchard & Zaide (1981), 170/.22, 60.

337 The Chinese lawyer Wang Yunxia contends that the 1899 Hague Convention (II) and 1907 Hague
Convention (IV) do not apply to the pillage in WWII, because not all the belligerent states were members to

the Conventions. I disagree with her view. See Wang, Y. (2007), 142.
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conduct of military operations.”3 The provisions on the protection of cultural property in arz.23(g), 47
and 56 of the 1907 Hague Convention (IV) are claimed to be applicable to all states in an international
armed conflict.33? If the 1907 Hague Convention (IV) had become customary law during the WWII, the
requesting state can also claim that the Japanese random destruction and pillage of cultural objects

constituted a breach of an international obligation from international customary law.

However, the determination of international custom has been called ‘more an art than a science method’,
and it has been considered as ‘one of the most cumbersome’ sources of international law.340 “There is’, as
Lauterpacht explains, ‘no rule of thumb which renders it possible to predict with any degree of assurance
what amount of precedent will cause an international tribunal to assume in any given case the degree of
accumulation of precedent qualifies as custom’.3*! Custom is generally considered to have two constitutive
elements: the objective element, represented by the international practice itself, and the subjective element,
opinio juris sive necessitatis (the belief that such practice is in accordance with law and accepted as such).3#?
There had been some criticism in taking opinio juris as a constitutive element in determining custom. Some
lawyers have argued that only the objective element would be sufficient to create custom as a ‘source’ of
law, since the subjective element of the gpinio juris would be of difficult determination. In contrast, many
other authors have insisted on the necessity and relevance of the gpinio juris in the formation of custom.3*3
In the North Sea Continental Shelf cases, the IC] stated that as to the acknowledgment of custom, it
would look into both elements: ‘Not only must the acts concerned amount to a settled practice, but they
must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is
rendered obligatory by the existence of a rule of law requiring it.”3** Research in recent decades reflects
that the importance of the subjective element of custom is increasingly emphasized.?*> Examination of the
decisions of the IC] reveals that the Court rarely relies on actual practice to determine the content of

customary rules; and that it frequently bases its conclusions on non-binding resolutions of international

338]CJ July 9, 2004, Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory.

339 See Fiedler (1996), 175-120.

340 Janis (1993), 44; Hoof (1983), 85.

341 Lauterpacht (1970), 61.

342]n the past, international law was characterized as ‘the generalization of the practice of state’; nowadays,
international practice has a much wider scope, comprising not only that of state, but that of international
organizations and of other subjects of international law. The two elements of customary law was considered by
the PCIJ as eartly as in 1927, in the Lotus cases. See Permanent Court of International Justice September 7,
1927, The Case of the S.S. Lotus (France/Turkey); Trindade (2010), 116-118; Roberts (2003), 81; Arend
(2003), 27.

343 Trindade (2010), 116-117.

344 ICJ] February 20, 1969, North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark;
Federal Republic of Germany/Netherlands), p. 45.

345 Weil (1983), 417; Trindade (2010), 119.
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bodies and its own its decisions. Hence, to determine the international custom regarding cultural objects
in the situation of armed conflicts, attention has to be paid to both the subjective element and the
objective element.34¢ Here I will discuss whether the sack of Yuanmingyuan and the pillage of Beijing

constituted a breach of international obligation derived from international customary law.

Regarding the custom of the pillage of cultural objects in the event of conflicts, the determination of such
customary law is not easy given the numerous wartime pillages in history and the established notion that
to the victor go the spoils (see Chapter 3). It is said that for most of human history war has gone hand in
hand with the destruction and pillage of property. Moreover, earlier international lawyers, such as Grotius
and Vattel, held that it was legal to take the enemy’s property in a just war, while the booty taken in an
unjust war should be restored (see Chapter 3).347 Only the past two centuries have seen the development
of international legal rules prohibiting the seizure or destruction of cultural property in war time. The
Napoleonic Wars excited new feelings and considerations about the pillage of art. The Allied position was
stated by the Duke of Wellington, who observed that the systematic looting by Napoleon of cultural
property from the rest of Europe was ‘contrary to the principles of justice and the rules of modern
war’.348 Unlike Grotius and Vattel, Wheaton and Atlay distinguished ‘public property’ and ‘private
property’ in discussing confiscating property from wartime in the nineteen century. According to
Wheaton, since the conquest by William of Normandy, among the civilizations of Christendom, the
property belonging to the government of the vanquished nation passes to the victorious state, which also
takes the place of the former sovereign, in respect to the eminent domain. In other respects, private rights
are unaffected by conquest.’* Wheaton reiterated that “The modern practice of nations has firmly
established the general rule of exempting private property on land from confiscation’, and ‘by the modern
usage of nations, which has now acquired the force of law, temples of religion, public edifices devoted to
civil purposes only, monuments of art, and repositories of science, are exempted from the general
operations of war. Private property on land is also exempt from confiscation, with the exception of such
as may become booty in special cases.”>? Although Vattel did not specify whether such cultural objects
should be treated as ‘private property’, his followers did analyze the sack of Yuanmingyuan of 1860 and
the plundering of Beijing of 1900 in the fourth edition of Elements of International Law published in
1904. It has been widely recognized that: “The plunder of the Emperor of China’s summer palace by the
troops of France and England, in the 1860 war against China, and still more, the organized looting that

was permitted to some of the European contingents after the relief of the Peking Legations in 1900, show

346]n the Asylum case (Colombia versus Peru, 1950), the ICJ ruled that the proof of custom was to abide by
the principle of division or distribution of the burden of proof between the contending parties in international
litigation. See Trindade (2010), 117.

347 Vattel (1797).

348 Gillespie (2011), Vol.2, 249.

349 Wheaton & Atlay (1904), 481.

350 Wheaton & Atlay (1904), 481.
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that the most civilized nations do not, even now invariably restrain their troops from pillaging private
property.”3>! Also the accumulation of legislations since the 1860s, such as the Lieber Code, the Brussels
Declaration, the Oxford Manual, the 1899 Hague Convention (II) and 1907 Hague Convention (IV) and
so forth, provides supportive evidence to the international customary law prohibiting destruction and
pillage of cultural objects in the events of armed conflicts. However, it should be specified that it is still
very difficult to define a moment since which international customary law has prohibited pillage of

cultural objects in the event of armed conflicts.

4.2.4 General Principles of Law

General principles of law are listed as sources of international law in @r%38 of the Statute of the ICJ.
Alfred Verdross, as a founding father of international constitutionalism, states: “The general principles of
law are at the basis of custom and of conventional law. The latter are usually no more than the
crystallization of those principles. The concrete rules cannot be construed to conflict with the principles
of which they constitute the application.’?>? Likewise, according to the ICJ judge Fernandes, “The priority
given by art.38 of the Statute of the Court to conventions and to custom in relation to the general principles
of law in no way excludes a simultaneous application of those principles and of the first two sources of
law. It frequently happens that a decision given on the basis of a particular or general convention or of a
custom requires recourse to the general principles of law... A court will have recourse to those principles
to fill gaps in the conventional rules, or to interpret them.’3> ‘International practice shows that a court or
an arbitrator cannot ascertain the true meaning of the provisions of a treaty without considering these

within the framework of certain general principles which dominate them.’35*

However, the determination and application of general principles of law in inter-state disputes require
careful examination. As the IC] Judge Tranidade writes, there persisted doubts and uncertainties as to the
meaning of general principles of law. For some, the expression pertained to the principles of international
law propetly, while for others, it referred to the principles of comparative domestic law of the various
states.?>> According to Trindade, it is clear that the expression establishes a clear link between domestic
law and international law; as from the 1950s reiterated reference came to be made to general principles of
law such as those of good faith, of res judicata, of the prohibition of the abuse of rights, and so on.3>¢ With
regard to taking spoils of in armed conflicts, all the national legal systems criminalize theft and robbery,
but it is doubtful whether a general principle of law like “pillage is illegal’ can be abstracted, as no exsting

cases adjudicated by the ICJ attest this principle.

351 Wheaton & Atlay (1904), 482.

352Verdross, Derecho International Publico, (1963), 205-206, I owe the source to Hambro (1966), 97.

353 ICJ April 12, 1960, Right of Passage over Indian Territory (Portugal/India), dissenting opinion of Judge
Fernanedes, p. 139-140.

354 [bid, p. 139-140.
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Even if such a principle can be abstracted, it is disputable whether this principle can be applied to the
cases directly. At the early international arbitral practice, the application of general principles of law
occurred rather frequently. International courts and tribunals turned to general principles of law for the
purposes of filling legal gaps, interpreting legal rules, and reinforcing legal reasoning.3>’ It has been
observed that international courts and tribunals still may often turn to general principles of law when they
are dealing with less-developed branches of international law. These branches of law do not consist of a

fully-fledged set of legal rules sufficient to regulate all the legal issues that may arise in judicial practice.38

Notably, it has been argued that there are legal obstacles that may hamper the direct application of general
principles of law in international law. ‘Chiefly, they have invoked the prevalence of the principle of state
sovereignty in international relations and the special character of international law’.3%® According to
Raimondo, because of the lack of a centralized legislative body, it may happen that a particular general
principle of law is unsuitable for regulating inter-state legal disputes. It may also happen that the analogy
in which the applicability of that general principle of law would be based is inappropriate or, what is more,
it may occur that there is no analogy which sustains the applicability of the general principle of law at
all.360 That is probably why the PCIJ and the IC] have not applied general principles of law directly to

adjudicate an inter-state case in their practice.3¢!

Interim conclusion

Returning to the question explored in this section, the Japanese pillage during WWII constituted a breach
of an international obligation derived from the 1899 Hague Convention (II) and the 1907 Hague
Convention (IV). Although the 1899 Hague Convention (II) was probably not applicable to the plunder
of Beijing in 1900 as China was not a party to the convention when the war was fought, the 1899
Convention (II) is evidence of customary law that outlaws looting cultural objects in armed conflicts.
Hence the requesting state can argue that international customary law had prohibited pillage of cultural
objects since 1899. In the case of the sack of Yuanmingyuan, no international convention existed at that
time, and the determination of international law requires careful examination. All legal systems prohibit
theft and robbery, but it is disputable whether the prohibition of theft and robbery in national legal
systems can be abstracted as general principles of law and directly applied to the inter-state dispute.
Notably, international norms concerning war pillage have changed, and the evolution of legal rules takes
time. The crystallization of the outlaw of pillage of cultural object at wartime rule is based on the
accumulation of legal instruments and growing awareness since the second half of the nineteenth century.

However, there is no such defining a moment from which the destruction and confiscation of cultural

357 For instance, the Iran-United States Claims Tribunal applies general principles of law pertaining to private
law. Raimondo (2007), 11-12; Jonathan (1998), 196-197.

358 See Jonathan (1998), 226-228; Raimondo (2007), 12; Amerasinghe (2005), 288-290.

359 Raimondo (2007), 6.

360 Raimondo (2007), 74.

361 Raimondo (2007), 4, 74.
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objects in armed conflict became outlawed in international customary law. As Weil indicates, “True, it is
not always easy to draw the frontier between the prelegal and the legal. This is a problem that recurs every
time law resorts to the technique of the threshold: between the reasonable and nonreasonable, the
equitable and the nonequitable, the essential and the nonessential, the appurtenant and the

nonappurtenant’.362

4.3 Admissibility of the Restitution Claims

Even if the requesting state is successful in proving that the confiscation of cultural objects during armed
conflicts constituted a breach of international obligation, from which state responsibility arises, it still has
to establish the admissibility of the restitution claims. The issue of admissibility does not exclude a
tribunal’s authority in principle to hear the case, but it affects the possibility or propriety of its deciding
the particular case at the particular time. A respondent state may raise objections to the admissibility of a
claim and invite the tribunal to dismiss (or perhaps postpone) the claim. Objections to admissibility might
be found on undue delay in presenting the claim, failure to exhaust local remedies, mootness, or failure to
join a necessary third party.363 This section considers two issues concerning the admissibility of these
restitution claims: the post-war peace treaties, and the principle of extinctive prescription in international

law.

4.3.1 Settlement by Post-War Peace Treaties

The Second Opium War ended with the conclusion of the Treaties of Tientsin and the Conventions of
Peking, and the war in 1900 with the Boxer Protocol (also known as Peace Agreement between the Great
Powers and China in Western countries). These treaties were peace settlements signed by the Qing
government, which had been threatened by the use of gunboat diplomacy. Can these peace treaties be
seen as settlements for the looted cultural objects? The incident recalls the Napoleonic Wars, when
Napoleon supplemented his acquisitions of art from his defeated enemies to the series of peace treaties.
Questions have been raised concerning what effect should express cession of artwork in peace treaties
with the Italian states have had on the question whether France was ethically or legally entitled to take

those works to Paris.3¢4 In 1943, China signed treaties with the US and the UK for the abrogation of

362Weil (1983), 417. Lefkowitz describes the chronological paradox in customary international law formation
which rests on two confusions. The first regarding the process whereby a customary rule comes to exist, and
the second regarding the process whereby that customary rule becomes law. For instance, at some initial point
in time a few members of the group may believe falsely in the existence of a certain customary rule, but if they
persist in this belief enough other members of the group may come to share it so that at some later point in
time the customary norm truly does exist and apply to members of this group. See Lefkowitz (2010), 202.

363 See Crawford (2012a), 693.

364 Merryman and Elsen (1998), 8.
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extraterritoriality in China. Following that, both the Chinese Nationalist Party and the Communist Party

published pronouncements declaring the invalidity of the unequal treaties imposed to China.365

The fundamental question of an unequal treaty in general is its legality and validity. Most Western states
viewed the notion of unequal treaties as vague, easily manipulated, and likely to jeopardize the stability of
treaty relations.3¢¢ The equality of state is juridical only, but as a practical matter, states vary enormously in
size, resources, population, military capacity, and economic strength.3¢’ By contrast, the concept ‘unequal
treaty’ was espoused by states which were victimized by imperialism and colonization. They focused on
colonial-era treaties, especially those grating metropolitan states extensive trade, mineral or other rights in
their former colonies as an implicit condition of independence, and on neo-colonial treaties viewed by

some as perpetuating colonialism through economic domination.368

Early international publicists made reference to equal and unequal treaties in their writings. Grotius
recognized unequal treaties with an inferior party as ‘commands’,3% but wrote: ‘Unequal Leages are made,
not only between the Conquerors and Congquered... but also between People of unequal Power, even
such as never were at War with one another.”’0 But these writers noted that imposed peace treaties
should be observed as a valid means to end hostilities. According to Vattel, ‘to authorize [a rule
invalidating imposed treaties] would amount to an attack upon the common safety and welfare of Nations,
the principle would be condemned as abhorrent by the same reasons which made the faithful observance
of treaties a universally sacred duty’.3’! Nineteenth century writers believed that treaties were always to be
observed under pacta sunt servanda (promises must be kept), even those procured through military
coercion; and the reasons for this policy were twofold. First, the essential consideration was the need for
a State to be able to ensure its survival by consenting to an agreement to prevent that state and its people
from further destruction. Second, there was the need to ensure the observation of treaties by all states in

the international community.372

In 1945 the Charter of the United Nations outlawed the use of armed force in citcumstance other than
self-defense or with the permission of Security Council (Chapter VII). Aggressive military force was

universally acknowledged as being illegal, and the Vienna Convention on the Law of Treaties provides

365 Wang argues that the pronouncements by the Nationalist Party and the Communist Party illuminated the
rivalry between the two parties over ‘who gets the credit’ for the redemption of ‘a century of national
ignominy’ in modern China. Wang, D. (2003), 399.

366 See Dunoff, Ratner & Wipmann (20006), 50-51; Malawer (1983); Chen, L. (1974), 232.

367See Dunoff, Ratner & Wipmann (20006), 50-51; Malawer (1983); Chen, L. (1974), 232; Caflisch (1992), 52.
368 See Dunoff, Ratner & Wipmann (20006), 50-51.

369 Grotius (2005), 826.

370 Grotius (2005), 827.

371 Wang, D. (2003), 51.

372 Kelsen (1952), 18-19; Greenberg (1984), 537-538.
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that a treaty is void if its conclusion has been procured by the threat or use of force in violation of the
principles of international law embodied in the Charter of the UN (art.52). But it is debatable whether a
state is entitled to invalidate historical ‘unequal treaties’ exists. It is stated that China forged a new path by
being the first nation to challenge the legal validity of its treaties with foreign countries, a type of action
not mentioned in the earlier standard treatises on international law by Grotius and Vattel. China’s
presentation of the unequal treaties case, viewed as errant at the outset, helped change the received
assumptions in international law to include an acceptance that a treaty imposed upon a defeated / weak
state under duress is not viable.3”3 In the 1964 UN debates over Cyprus, the Greek Cypriots suggested
that the treaties were imposed on Cyprus, and the Greek Cypriot representative had no choice but to
accept the treaties. The treaties were ‘unequal, inequitable and unjust.’374 But the Turkish representative
defended the adoption of the treaties.’” In the case concerning the territorial dispute (Libyan Arab
Jamabiriya v. Chad), Libya introduced an argument, a variation on the theme of unequal treaties. Libya
contended that the ICJ should make allowance for Libya’s relative lack of diplomatic experience which
placed it at a disadvantage when it was negotiating the Treaty with France. But the ICJ did not appear to

take cognizance of this submission.37¢

In brief, although it is debatable whether a historical unequal treaty can be invalidated in international law,
for the Chinese, the unequal treaties provide no settlement for the relocation of the looted cultural

objects.

Waiver of Claims?

After WWII, Japan signed the Treaty of Peace with Japan, also known as San Francisco Peace Treaty,
with the Allied Powers at the San Francisco Peace Conference on September 8, 1951. Based on arz.14 (b)
of the Treaty, the allied powers waived their rights for war reparations.’”” It is submitted that fearing
Soviet and Chinese communist expansion in Asia, the US. wanted to rid Japan of the burdens of
responsibility for its war-time aggression and make Japan become its closest ally in the Pacific. The US
persuaded most the Allied Powers to accept the terms of the Treaty, and exerted strong pressure on
victimized countries not to demand a large amount of reparation from Japan.3’® Another reason was not

to repeat the failure of the Versailles Treaty. Many analysts have blamed the harsh indemnity on Germany

373Wang, D. (2003), 399-401.

374 See Dunoff, Ratner & Wipmann (20006), 47-48.

375 See Dunoff, Ratner & Wipmann (20006), 47-49.

376 See Naldi (1995), 689-690.

377 Article 14 (b) reads: ‘Except as otherwise provided in the present Treaty, the Allied Powers waived all
reparations claims of the Allied Powers, other claims of the Allied Powers and their nationals arising out of any
actions taken by Japan and its nations in the course of the prosecution of the war, and claims of the Allied
Powers for direct military costs of occupation’.

378 See Stich (2010), 19; Johnson (2001); Yasuaki (2003), 614.
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after WWI as the cause of the German economic and financial crisis of 1929-33, which contributed to the

outbreak of WWII.379

However, neither the Republic of China nor the People's Republic of China was invited to attend the
Conference. The ROC government conducted a separate peace treaty with Japan on April 28, 1952,
commonly known as Treaty of Taipei, which recognizes the San Francisco Peace Treaty.’8 The PRC
published a statement by Zhou Enlai, which regarded the Treaty as a violation of the Cairo Declaration,
the Yalta Agreements, the Potsdam Declaration and Agreement, and the Basic Post-Surrender Policy of
the Far Eastern Commission.?¥! However, through the normalization of diplomatic relations between
Japan and the PRC, the two countries signed the Joint Communique of the Government of Japan and the
Government of the People’s Republic of China on September 29, 1972. Paragraph 5 of the Joint
Communique states that: “The Government of the People’s Republic of China declares that in the interest
of the friendship between the Chinese and the Japanese peoples, it renounces its demand for war
reparation from Japan’.382 Notably, it is controversial for a government to waive the private rights of its
citizens. According to Johnson, before the San Francisco Peace Treaty was to be signed, the Dutch
government threatened to walk out of the Treaty because they felt that they lacked the constitutional
authority to waive such private rights. However, the Japanese Prime Minister said: ‘the Government of
Japan does not consider that the Government of the Netherlands by signing the Treaty has itself
expropriated the private claims of its nationals so that, as a consequence thereof, after the Treaty comes
into force these claims would be non-existent’. In other words, the US preserved the rights of Allied
private citizens to pursue private interests for claims relating to the war in a deceptive and covert way.’83
The Japanese scholar Yasuaki observed that the generous and lenient attitudes of the Chinese government
must have been beyond the comprehension for the Chinese war victims, but their opposition and

dissatisfaction with such attitudes were suppressed at that time.38

Since 1995 some Chinese war victims have filed lawsuits in Japanese courts, seeking compensation from

the Japanese government and Japanese corporations. All the cases have been ruled against the plaintiffs

379 See Keynes (1920); Boemeke, Feldman & Glaser (1998), 2.

380See See the “Treaty of Peace between the Republic of China and Japan’, United Nations Treaty Series (138-4)
1952, no. 1858.

381 See Price (2001).

382 According to Okazaki, “It was Zhou Enlai who said emphatically that China and Japan should cooperate to
make Asia a better place and to bring strength to Asia. To that end, he said that (China) was going to forget its
grudge against Japan. This would be great if it could be accomplished. From that standpoint, our cooperation
with China’s ‘four modernizations’ and our attitude toward the entire Korean Peninsula should be changed
considerably, in our conception and ways, in my view”. See Byosei (20006), 29.

383 See Johnson (2001).

384 Yasuaki (2003), 605, 609.
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on the grounds of ‘limitation of actions’, ‘state immunity’ and ‘abandonment of the right to claim’.38> In
the Nishimatsu Construction Case and the second Chinese Comfort Women Case, the Japanese Supreme
Court adjudicated to the effect that the claims of individual Chinese national had been waived by the Joint
Communique, differing from the large number of low court judgments.3¢ It is highly likely that Japan
would rely on the waiver of claims by the Chinese government to dismiss all the claims seecking for war
reparations, even though the Chinese government considers Japan’s unilateral interpretation of the Joint

Communique illegal and invalid.387

Furthermore, the 1972 Joint Communique does not define ‘war reparation’. Do cultural objects retained
by Japan fall in the category of ‘war reparation’ The First Protocol to the 1954 Hague Convention
specifies that cultural property shall never be retained as war reparations (para.3 of Section I).38 But when
Japan signed this Protocol on September 1954, it made a reservation to this provision by declaring that:
‘In applying the provisions of paragraph 3 of I of the Protocol, Japan will fulfil the obligation under those
provisions in a manner consistent with its domestic laws including the civil code. Japan will be, therefore,
bound by the provisions of Section I of the Protocol to the extent that their fulfilment is compatible with
the above-mentioned domestic laws’.38 Although the First Protocol to the 1954 Hague Convention does
not have retroactive effect and Japan made a reservation, the Protocol is important supportive evidence
of international customary law that cultural objects shall be treated independently from war reparation.
However, we should point out that the waiver of claims provision in the Joint Communique does increase

the uncertainty of admissibility of China’s claims for the looted cultural objects.

4.3.2 The Principle of Extinctive Prescription

In discussing the Articles on Responsibility of State for Internationally Wrongful Acts, ‘delay’ was listed as
loss of the right to invoke responsibility in the report of ILC.30 It seems to be generally accepted that a
principle of extinctive prescription as a ground for the inadmissibility of a claim of responsibility, exists.3!

But no generally accepted time limit, expressed in terms of years, has been laid down and none of the

385 “The lawsuits involve cases of massacre, indiscriminate bombing, abandoned chemical weapons and shells,
Unit 731’s experiments using live human subjects and its deployment of germ bombs, ‘comfort women’ and
cases of forced labor’. See Underwood and Kang (2007).

386 Asada & Ryan, (2009), 258-284.

387 Yasuaki (2003), 600-620; Asada & Ryan (2009), 283.

388 Para.3 of Section of the Protocol reads: ‘Each High Contracting Party undertakes to return, at the close of
hostilities, to the competent authorities of the territory previously occupied, cultural property which is in its
territory, if such property has been exported in contravention of the principle laid down in the first paragraph.
Such property shall never be retained as war reparations’.

389 Protocol to the Convention for the Protection of Cultural Property in the Event of Armed conflict 1954 (14
May 1954), see unesco.org.

390 Crawford (2000), para. 257-259.

31 Crawford (2000), para. 257.
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attempts to establish any precise or finite time for international claims in general has achieved
acceptance.’? A case will not be held inadmissible on grounds of delay unless the respondent State has
been clearly disadvantaged, and international courts have engaged in a flexible weighing of relevant
circumstance in the given case, including, for example, the conduct of the respondent State and the
importance of the rights involved.?3 But the adopted Draft Articles do not include provisions on the loss

of the right to invoke responsibility.

Although the loss of right to invoke responsibility is not provided in the Draft Articles, international law
seems to recognize the principle of prescription. A thorough review of case law rendered by international
judges indicates that international tribunals reveal a willingness to apply the doctrine of laches against
state claims tainted with undue delay.?** The earlier instances of a state proceeding a defense of laches in
international law are the Macedonian Case in 1858 decided by a Belgian arbitrator,3?> and the Case of
Louis Brand in 1863.3% The seminal authority affirming the existence of the laches doctrine in
international law is the Williams Case, announced by Commissioner Little in 1890. In this case, the US
sued the Venezuelan Government in 1868 on behalf of a New York merchant who alleged that
Venezuela had breached its contract obligation in 1841.3%7 Commissioner Little explained that even if the
principle that there may be no time limit on a valid claim between sovereign states was well established in
international law, a claim riddled with undue delay cannot be ‘valid’.38 Following the Williams Case, the
existence of the laches doctrine was affirmed by a series of international arbitrations decided in The
Hague by the various Venezuelan tribunals of 1903 and in the late 1920s by various international tribunals
at Hague.3?” In 1925, the Institute of International Law sought to codify the principle as a guide for future
international adjudication and arbitration and announced that the limitation of actions in public
international law was a general rule that ‘should influence international arbitrators and judges in rendering

their awards.’400

392 Crawford (2000), para. 258.

393 Crawford (2000), para. 259.

394 Ibrahim (1997), 655.

5In the Macedonian Case, the US sued Chile for the seizure of a US Ship in purported violation of
international maritime law. The incident occurred in 1819, but the US did not press until 1841, and thus Chile
argued that the claim was barred by ‘prescription’. Arbitration by King Leopold of Belgium May 15, 1863, Case
of the Brig Macedonian (United States/Chile). See Moore (1898), 3138-89.

36 In the Case of Louise Brand, the US sued Peru on behalf of an American citizen who alleged tortious
injuries caused by Peruvian soldiers twenty-six years prior to the suit. See Moore (1898), 1615, 1625.

397 Ibrahim (1997), 658-660.

398 Ibrahim (1997), 659.

399 Ibrahim (1997), 661-665.

400 Scott (1925), 759-760.
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The ICJ endorsed the principle of extinctive prescription in the judgment concerning certain Phosphate
Lands in Nauru in 1992. “The Court recognizes the, even in the absence of any applicable treaty provision,
delay on the part of a claimant state may render an application inadmissible. It notes, however, that
international law does not lay down any specific time-limit in that regard. It is therefore for the Court to
determine in the light of the circumstance of each whether the passage of time renders an application
inadmissible.#"! Hober points out that extinctive prescription in international law is a procedural tool with
substantive law consequences, since it both precludes the claim from being tried and extinguishes the
claim as such so that it cannot even be used for set-off purposes. The evaluation of prescription in each
individual case of various circumstances can boil down to two criteria: delaying in presenting a claim and

ensuring disadvantage.4?

The cause of action of the cases in question took place more than half a century ago. The reasons for the
delay in negotiation have been discussed in the UNESCO. One was the existence of political bipolarity
until the late 1980s. For China, the situation was even more complex. Before the 1970s, the PRC had
been aloof from the international arena; Western countries were skeptical about and isolated China. Only
since the 1970s, the PRC gained enough support for the UN General Assembly to pass the resolution
declaring that PRC, not the Republic of China (ROC) was the rightful representative of China.49 In spite
of all these reasons, it is probable that a respondent state would invoke the principle of extinctive

prescription as a defense, which might render an application inadmissible.

4.3.3 Legal Effects of the Resolutions

The existence of the doctrine of intertemporal law, the post-war settlement and the principle of extinctive
prescription in public international law, all makes the claims for looted cultural objects under discussion
very difficult. In order to overcome these legal obstacles, some scholars and international organizations
propose that repatriation of cultural objects should merit special consideration. For example, concerning
the cultural objects looted during WWII, the UNESCO Intergovernmental Committee for Promoting the
Return of Cultural Property to its Countries of Origin or its Restitution in case of lIllicit Appropriation
proclaims that: “Where there have been successive displacements, the objects will be returned to the
territory where they were located at the outbreak of hostilities in 1939, and ‘no time limits can be set’.404
Since the 1970s, the General Assembly of the UN has adopted a series of resolutions on restitution and
return of cultural objects to the courtiers of origin (see Chapter3). Can these resolutions adopted by the

UN organs be applied to the cases under discussion?

4L ICJ June 26, 1992, Certain Phosphate Lands in Nauru (Nauru/Australia), 253-254, para. 32..
402 Hober (2001), 280-304;

403 UNESCO, CLT-99/CONF.203/2. Tenth Session, (Patis, January 25- 28, 1999).

404 UNESCO, CLT-99/CONF.203/2. Tenth Session, (Patis 25- 28 January 1999), Annex L.
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It has been observed that one important element in examining the UN resolutions is linked to the
question of their binding effect.4> Most international lawyers insist that only the formal sources of
intentional law are of binding effects; these resolutions are not formal sources, thus they have no legal
binding effect.*0® By contrast, some argue that the connection between law and moral was much more
fundamental than its distinction, and the ethical content provide the ultimate basis of an international
obligation.#” To express a middle position between a formally difficult affirmation of true legislative
status a formalistic denial of law-creating role and impact, some writers attribute the idea of ‘quasi-

legislative force’ to Resolutions while others attribute it as “political effect’.408

In the ICJ judicial practice, the legal effects of the resolutions have been considered. In the 1955 Voting
Procedure case, Judge Lauterpacht opines that the General Assembly resolutions are legally binding in
some matters, Secretary-General, upon the Members of the UN, but in general, they are ‘in the nature of
recommendations’.4? Another Judge, Klaestad, shares a similar view. He states that ‘such a decision
(recommendation) adopted by the General Assembly without the concurrent vote of the Union
Government does not create a binding legal obligation for that Government.’#10 In Klaestad’s view, the
legal effects of such resolution are ‘not of legal nature in the usual sense, but rather of moral or political
character.’#1! Despite the non-legal binding effect, both Lauterpacht and Klaestad argue that Member
States have a duty to consider in good faith a recommendation adopted by the General Assembly.412 In
the case of South West Africa, the court confirms that the ‘General Assembly is in principle vested with

recommendatory powers’, and ‘it is debarred from adopting, in specific cases within the framework of its

405 The binding effect of a resolution concerns its capability of creating obligations on its addressee(s), and
some argue the binding quality is closely linked to the concept of state consent. See Trindade (2010), 113;
Obetg (2005), 880; Higgins (1995), 24-25.

406 It is also argued that because General Assembly Resolutions remain too unreliable to be regarded as
definitive sources. The General Assembly serves a valuable function as a forum for the expression of
momentary indignation and deeply held sentiments, but its strength as an international political body are also
its weakness as a legislative body. See Verzijl (1968), Vol.1, 1-3; Kerwin (1983), 892-899.

407 Brietly (1958), 65; Trindade (2010), 140.

408 ‘Political effect’ of a Resolution of the General Assembly refers to an effect, particulatly, when, being
addressed to a certain Member or Members of the United Nations, those Members run the risk of losing the
political friendship and understanding of their fellow Members who voted for the Resolution if they fail to
follow the course ‘recommended’ in the Resolution. See Johnson (1955-1956), 121; Falk (1966), 782-791.

409 ICJ June 7, 1955, Voting Procedure on Questions relating to Reports and Petitions concerning the Territory
of South West Aftrica, 118.

410 Tbid, 88.

4117]bid, 88.

412 Thid, 88, 119.
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competence, resolutions which make determinations or have operative design’.#13 Notably, the court also
discusses the legal effect of the resolutions adopted by the UN Security Council in this case. The court
holds that Security Council resolutions are legal binding, the legal basis of which are underlined by the
UN Charter. 414 Hence, the term ‘resolution’ in the UN practice has can be categorized into
recommendations and decisions. Recommendations are not legally binding, whereas decisions have legal
binding effects. To be noted, even if the General Assembly resolutions are not binding, the IC] keeps
reiterating that they have normative value. They can, in certain circumstances, provide evidence important

for establishing the existence of a customary rule including the emergence of an gpinio juris. 1>

In the Texaco Case, the arbitrator found that General Assembly Resolution 1803 represented current
international law, because it had been passed with the support of importing and exporting states.*16 It
could be inferred that if a General Assembly resolution is supported unanimously by all the states, it could
be used as confirmation of international law. As to the resolutions by General Assembly and UNESCO
concerning restitution or return of cultural objects to countries of origin, they have been initiated and
supported by the claiming states, but it turns out to be that Western countries do not want to be bound
by these resolutions.#1” Hence it is impractical to ascertain that these resolutions express a consensus on

existing customary rule respecting restitution and return of cultural objects to countries of origin.

4.4 Chapter Conclusion

The analysis from above reflects the difficulty in finding applicable rules to govern the issue of whether
the historical removal of cultural objects constituted a breach of an international obligation.
Determination of intertemporal law regarding pillage of cultural objects is challenging, especially in those
cases where no international conventions apply. In the case of the sack of Yuanmingyuan in 1860, no
international convention prohibiting pillage of property in the event of armed conflict existed in that

period. However, pillage and war had gone hand in hand throughout human history. The persistent state

43 1CJ June 21, 1971, Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), 50.

414 Tbid, 51-52.

415See Oberg (2005), 880; Higgins (1995), 24-25; Advisory Opinion on the Western Sahara, (1975); ICJ June 27,
1986, Military and Paramilitary Activities in and against Nicaragua (Nicaragua/United States); ICJ July 8, 1996,
Legality of the Threat or Use of Nuclear Weapons, 254-255.

46 January 19, 1977, Texaco Overseas Petroleum Co. v. Libyan Arab Republic, 53 ILR 389, I owe the source
to Higgins (1995), 27-28.

417 A Resolution is voted on by all members States of the UN in the General Assembly, which usually requires
a simple majority (50 percent of all votes plus one) to pass. If the issue is an ‘important question’, a two-thirds
majority is required. Since 1999, the resolutions in this respect have been adopted without vote. Resolution
(A/RES/52/24) adopted in 1997 was passed with support of 87 State, with 23 abstentions and 75 non-voting
in the 185 total voting membership. See Joyner (1981) 445, 470. See United Nations Dag Hammarskjold
Libraty, http://www.un.org/Depts/dhl/.
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practice of pillage at wartime conflicted with gpinio juris prohibiting pillage of cultural objects, which
makes the determination of custom difficult. Moreover, although all legal systems make illegal robbery or
theft, the abstraction of these rules as general principles of laws is problematic; general principles of law
are seldom directly applied to inter-state disputes by international courts and tribunals. All these elements
contribute to the difficulty of determining international law, as there is not such a defining moment where
taking spoils from war was universally outlawed. Regarding the admissibility of the restitution claims, one
important element that needs to be considered is the post-war settlement by the peace treaties. Such
settlement casts doubt on the admissibility of the repatriation claims. As described in the situation
between Japan and China during their normalization of the diplomatic relationship, the Chinese
government’s waiver of claims in the Joint Communique renders the requesting party in a more
disadvantageous position. Present international law recognizes that cultural objects shall never be retained
as war reparations, but it is uncertained whether this rule would be recognized in the cases under
discussion. Also the reservation of Japan in the First Protocol to the 1954 Hague Convention would
make Japan a consistent objector to the customary rule. Thus, even if China succeeds in proving Japanese
looting during WWII constituted a breach of an international obligation; it is very likely that Japan would
invoke the waiver of rights as a defense. Another important element is the principle of extinctive
prescription in public international law, which could also make a repatriation claim inadmissible. Due to
the lapse of time, the cases are probably rendered inadmissible by courts. Aimed at overcoming all these
legal obstacles, international organizations like UNESCO have been adopting more and more resolutions
on restitution or return of cultural objects to countries of origin. These resolutions have normative value,
but it is highly unlikely that a court would apply these resolutions to the cases which lack state consensus.
All in all, in addititon to the lack of compulsory jurisdiction, the legal obstacles discussed in this chapter
demonstrate that seeking legal remedies of restitution of looted cultural objects through international

adjudication is almost impossible under the present international legal framework.
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Chapter 5 Restitution through Civil Litigation: A Case Study of the Dunhuang Manuscripts

5.1 Introduction

All legal systems recognize the wrongfulness of theft. But in practice, the claims for stolen property may
be defeated by countervailing policies which protect a good faith purchaser, or by rules which apply a
concept of ‘theft’ which is narrower than that of the exporting state.*8 Different jurisdictions have
chosen to allocate rights and responsibilities between these two relative innocents in very different ways.
In general, the civil law system favors the good-faith possessors. A good faith purchaser can obtain a valid
title even from a thief. To have exercised due diligence provides strong evidence supporting the good
faith acquisition for a valid title. The common law system gives more protections to the original owners.
Even so, being a good faith purchaser is also important in these jurisdictions. For example, in English law,
a good faith purchaser is protected by the statutes of limitation; in the US, a buyer in good faith can

obtain a valid title from one who merely has voidable title.#1?

This chapter analyzes the legal possibility of recovering the Dunhuang manuscripts through transnational
civil litigation. The French and English institutions hold most of the Dunhuang manuscripts. Comparing
French law with English law, prima facie, French law supports the position of the possessor of property,
whereas English law gives priority to the original owner. It seems that a claimant (China or the city of
Dunhuang) would get better result if resorting to an English court compared to a French court. The legal
analysis of this chapter is set in the scenario that China, as a claimant in this case, sues the British holders
of Dunhuang manuscripts - the British Museum and the British Library - in an English court. The British
collection of the Dunhuang manuscripts was originally acquired by Stein from Dunhuang in 1907. Since
this case contains foreign elements and English law and Chinese law are involved, conflict of laws has to
be considered. In cases containing foreign elements, an English court has to examine various matters in
sequence: the determination of jurisdiction, the characterization of the cause of action, and the choice of
law. As a general principle, English courts have jurisdiction to entertain a claim in personam if the
defendant is served with process in England or domiciled in England.#?° In this case, as the British
Museum and the British Library are domiciled in England, the English courts have jurisdiction to
entertain the claim. Thus this chapter does not go into discussion of the jurisdiction issue; it only

concerns the characterization of the cause of action and the choice of law.

According to Prott and O’Keefe, in discussing ownership of movables which concerns involuntary

transfer of movables, two aspects have to be considered: first, the act of deprivation itself and any

418 Prott & O’Keefe (1989), 612.
419 English limitation law, see Section 4 of the Limitation Act 1980; Pinkerton (1990), 17; Fincham (2008), 111.
420In English law, a claim in personam may be negatively described as any claim which is not an Admiralty

claim in rem, a probate claim, or an administrative claim. See Dicey, Morris, Collins & Briggs (2012), 371, 645.
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consequence of that act; and secondly, whether the person who ultimately is found to be in possession of
the item has acquired ownership of it.#?! In practice, a claimant also has to prove he has title or possession
right to disputed objects. So this chapter mainly sets out to discuss these three questions: (1) whether the
claimant had acquired title or possession right to the Dunhuang manuscripts; (2) what is the legal effect of
the deprivation of the manuscripts in 1907; (3) whether the present possessors have acquired ownership
of the manuscripts. Thus this chapter is set out to explore these three questions. The first section
concerns the characterization of the cause of action and whether the claimant had acquired the title to the
manuscripts. Under English law, the protection of proprietary rights is principally achieved under the law
of torts. To qualify to sue for tort, a claimant must show his rights or interest in the objects. The
claimant’s proof of rights to the manuscripts and the recognition of this title by the English courts are
discussed. In the second section, the legality of the original deprivation of the manuscripts and its effects
are the main concern. It would look into the rules of conflict of laws in space and in time, and then
applies the /ex causae to these issues. The third section considers whether the present possessors have

acquired ownership of the manuscripts, where the focus is on the choice of statute of limitations.

5.2 Characterization of the Cause of Action and Proof of Title

Characterization is the second stage in the procedure to resolve a lawsuit involving a foreign law element,
and this process is described in English law as classification. The classification of the cause of action
means the allocation of the question raised by the factual situation before the court to its correct legal
category, the object of which is to reveal the relevant rule for the choice of law.#?2 As English lawyers
observe, English case law does not show how the process of classification is or should be conducted.*?3
According to Fawcette, Cheshire and North, ‘there can be little doubt that classification of the cause of
action is in practice effected on the basis of the law of the forum.”*?* Thus an English court would classify

the cause of action on the basis of the English law.

To exclude an owner from his property is to infringe his property right. When one person secks to
recover an asset held by another, the matter is prima facie within the law of wrongs or within the law of
property. This indeed is the way in which most legal systems have dealt with the topic for hundreds of
years. In classical Roman law a claimant could go to court and make a direct assertion of his ownership of
the goods in question: ‘That cow, Buttercup, is minel’ That assertion was called windicatio, a pure

proprietary claim.*?> However, there is no such windicatio in English common law. English law protects

421 Prott & O’Keefe (1989), 367

422 Court of Appeal for British Columbia January 14, 1992, Tezcan v. Tezcan, 87 DLR (4TH), 509-511; Mayss
(1999, 6.

423 Mayss (1999), 6-7.

424 North, Fawcett & Cheshire (1992), 45.

425 See Frisby & Jones (2011), 12; Burrows (2007), 1293,
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property rights using tort law rather than property law.420In English law, such claims are brought in the
law of tort: the claimant asserts that the defendant has committed a tort and must on that account return
the property or pay damages.*?’” According to Norman Palmer, there are four main torts which can be
committed against the chattel of another: conversion, trespass, negligence, and damage to a reversionary
interest.#?8 Among the four torts, conversion is specific to chattels and is the most important tort
concerning misappropriation, and the other form of tort that has direct bearing on misappropriation is

trespass to chattels by asportation (removal).4?

5.2.1 Trespass to Chattels and Conversion

The tort of trespass to a chattel is based on possessory interests, which means an immediate and direct
interference with it, without the authority of the person entitled to it. It is submitted that if trespass is to
act as a form de factor vindicatio, then the right to possess must provide a claimant with sufficient standing
to sue.*3 In addition to showing a direct and voluntary trespassory act, it appears that a claimant must
prove a mental element in order to succeed.®3! ‘It is strongly arguable that the claimant must show
negligence (and perhaps also actual loss) in order to establish liability.*3? Palmer also claims that a person

acts neither deliberately nor negligently in interfering with a chattel cannot be sued for trespass to it.*33

The distinction between the actions of trespass and conversion is well settled: the former is founded on

possession; the latter on property.*3* Conversion can occur in many different circumstances. 4% Typical

426 Common law is used here in its narrow sense, i.e. opposed to equity, where an action akin to vindicatio
does exist. Orthodox learning suggests that there is only one principle on which the law of restitution is
dependent, namely the principle of unjust enrichment. But it becomes prevalent that the English law also
recognized vindication of property rights with which the defendant has interfered. As Virgo claims, there is a
body of law which exists to secure the reversal of unjust enrich, that is the law of restitution. See Virgo (2000).
427 Dicey, Mortis, Collins & Briggs (2012), 1346.

428 Palmer (1998), 34.

429 According to Palmer, trespass exists in various forms, affecting land and persons as well as chattels; damage
to a reversionary interest is mainly concerned with physical damage and is of subsidiary importance to stolen
art; negligence is a general tort which has little direct bearing on the misappropriation of chattels. See Palmer
(1998), 34; Frisby & Jones (2011), 12.

430 Frisby & Jones (2011), 28-29.

431 Frisby & Jones (2011), 29; Deakin, Johnston & Markesinis (2003), 440.

432 Frisby & Jones (2011), 29.

433 Palmer (1998), 39; National Coal Board v. Evans [1951] 2K.B. 861.

434 Lord Nicholls, Kuwait Airways v. Iraqi Airways Co (Nos 4 and 5), [2002] UKHL 19; [2002] 2AC 883.

435 Where the defendant is in possession or control of the chattel three possible forms of judgment are
available: (a) an order for delivery of the goods, and for payment of any consequential damages, or (b) an
order for delivery of the goods, but giving the defendant the alternative of paying damages by reference to the

value of the goods, together in either alternative with payment of any consequential damages, or (c) damages.
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acts of conversion include taking, detention, and disposition of a chattel. 43¢ Due to the broad
circumstances, it is difficult to give a comprehensive definition of conversion. The description in case law
is often cited as: ‘dealing with goods in a manner inconsistent with the rights of the true owner amount to
a conversion, provided that it is also established that there is an intention on the part of the defendant in
so doing to deny the owner’s right or to assert a right which is inconsistent with the owner’s right’.437
Most legal historians agree that conversion grew out of detinue, which was the early common law’s
primary action for the protection of a claimant’s interests in his chattels.#3¥ According to Simon Douglas,
conversion owes much to fifteenth and sixteenth century pleaders who used various tactics to avoid the
effects of a rigid pleading system. It initially meant a misappropriation of a chattel. A misappropriation
reveals two facts: ‘first, it means that the owner has been excluded from his goods; second, it means that
the defendant is using the goods as his own’#%An action of conversion can be based on cither of these
facts.*0 Conversion is a tort of strict liability; the basis of liability in conversion is the exclusion of the
owner from his goods.##! “It is enough that a defendant wilfully does an act inconsistent with the rights of
the owner: there is no need for him to even know of any better ‘rights’ to the chattel”.42 Any person,
however innocently, who obtains possession of the goods of a person who has been fraudulently
deprived of them, and disposes of those goods for his own benefit, or for that of another person, is guilty
of conversion.*3 Merely receiving goods under an unauthorized sale can amount to conversion. For
instance, an innocent purchaser of a sculpture from a thief, or from a previous buyer from the thief,

commits a conversion against the true owner by buying and taking delivery of it. But the buyer will not be

See section 3(2) of Torts (Interference with Goods) Act 1977. Relief under section 3(2) is at the discretion of
the court and the claimant may choose between the other two. But in practice, the measure of damages in a
successful claim is generally the market value of the chattel at the time it was converted. For this reason the
action has been described as the ‘forced judicial sale of the chattel to the defendant’. Frisby & Jones (2011), 18;
Ulph(1998), 74.

436 Erp & Akkermans (2012), 200.

437 Lancashire & Yorkshire Ry v. MacNicoll, [1918] LJ(KB) 601 at 605.

438 Douglas (2009), 205-206.

439 Douglas (2009), 206.

440Tn a recent case, three basic features of conversion are summarized. First, the defendant’s conduct was
inconsistent with the rights of the owner (or other person entitled to possession). Second, the conduct was
deliberate, not accidental. Third, the conduct was so extensive an encroachment on the rights of the owner as
to exclude him from use and possession of the goods. The contrast is with lesser acts of interference. If these
cause damage they may give rise to claims for trespass or negligence, but they do not constitute conversion.’
See Kuwait Airways v. Iraqi Airways Co (No 3), [2002] 2 AC 883 at p.1084 per Lord Nicholls; Douglas (2009),
206.

441 Douglas (2009), 223.

442 Frisby & Jones (2011), 13.

443 Erp & Akkermans (2012), 199.
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liable in conversion if he gets a valid title under one of the statutory exceptions to the general principle of
nemo dat qunod non habet (You cannot give what you don’t have). The seller himself (who may be no less
innocent) commits a conversion by selling the object, and it makes no difference whether the buyer gets a

valid title or not. 444

The right to possess is one of the rights that make up property rights, so in this sense, trespass to goods
by asportation overlaps with conversion. One main difference between the two torts lies in the burden of
proof in litigation: conversion is a tort of strict liability, but trespass requires the alleged tortfeasor to act
deliberately or negligently. Thus, seen from the burden of proof, it is easier for the claimant to sue in
conversion. In practice, most of the cases are sued in conversion concerning misappropriation of works
of art in English courts.#*> Suppose that the claimant sue in conversion for the Dunhuang manuscripts,
and the case is classified as conversion by the English court. The next question discussed here is the

qualification of the claimant, in other words, whether the claimant is entitled to sue.

5.2.2 Had the Claimant Acquired the Title?

According to Palmer, ‘the mere fact that a person owns a chattel does not qualify him to sue for its
conversion. The claimant must show either that he had possession of the goods at the material time or
that he had an immediate right of possession’.#4¢ In the present case, the manuscripts were in the actual
possession of the caretaker Taoist Wang, when the alleged misappropriation took place, and the claimant
can only establish his right by proving that he had an immediate right of possession. ‘A majority of the
Court of Appeals has held that a person who relies on an immediate right to possession in his action for

conversion must show that the right is derived from some proprietary right in the goods’.447

The manuscripts were discovered by Taoist Wang in the sealed Library Cave in 1900 and Taoist Wang
‘sold’ the majority of the manuscripts to explorers from 1907 onwards (see Chapter 2).448 In this case,
how can the claimant show his immediate right of possession derived from some proprietary right in the

manuscripts? In the 1900s, Qing law was in force in China, thus it is necessary to look into the Qing law

444 Palmer (1998), 35.

45 See Government of the Islamic Republic of Iran v. The Barakat Galleries Limited, [2007] EWHC 705,
reversed by [2007] EWCA Civ 1374.

446 Palmer (1998), 37.

447 Palmer (1998), 37-38.

448 The reasons for the sealing of the Library and its timing have long interested scholars. They have put forth
various theories, and the most influential are the waste-repository hypothesis proposed by Sir Aurel Stein and
the refuge hypothesis proposed by Paul Pelliot. On the basis of the fragments he found in the Cave, Stein held
that the Cave contained scared waste collected from different shrines in Dunhuang. The absence of Xi Xia
writings, as well as the chaotic piling up of documents, paintings, wall coverings, Buddhist statutes, and steles
led Pelliot to conclude the Cave was sealed off in 1035 as a storage room when the Xi Xia invaded Dunhuang.

Rong, X. (1999), 247-250; Liu, J. (2000), 29-35.
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regarding the ownership of treasure trove. Some might doubt the existence of civil law in traditional
China which lacked the concept of a separation of civil law and criminal law.#? In effect, ancient China
did have civil law, even though it was considered less important than criminal law. The most important
legal code in the Qing dynasty is The Great Qing Code, also known as Ta Tsing Leu Lee, which combined
all laws in a single corpus.# According to Jing, The Great Qing Code contains many statutes and sub-
statutes concerning disputes between private parties over property rights.#>! In addition to the Great Qing
Code, other legislations like the Daging huidian, Hubu geli, also contains civil provisions.*>2 These statutory
civil provisions, together with customary law and case law constitute the main sources of the Qing civil

law 453

449 Some scholars argue that civil matters were more societal than legal in nature in ancient China, because they
were rooted in and protected by the social relationships of the parties. According to Chang Wejen, the
Confucian tradition accepted that it was possible to claim as one’s ‘due’, but not as ‘right’, ‘entitlement’, or
‘share’. Anne Osborne also writes “The surest guarantee of one’s rights seems to have been their
acknowledgement by the local community.” See Chang, W. (1998), 132; Osborne (2004), 156; also see Ocko &
Gilmartin (2009), 74; Huang, P (2001), 26; Zhang, J.(1998), 1-20.

40 The Great Qing Code was based on The Great Ming Code, one of the most important law codes in Chinese
history. As described by Jing, The Great Qing Code includes sections of ‘terms and general principles’, as well
as statutes and sub-statutes regulating government personnel, population/ household, rites, the military, and
the punishment of crime. They include provisions concerning the imperial clan, government appointment, the
civil economy, rites, military government, criminal penalties, public works, etc., of which the criminal statutes
are the most important. The ‘minor matters’ included mainly stipulations in the ‘household law’ section under
the major categories of debts, markets, land and houses, and marriage, and subcategories such as succession
and family division. However, Jing argues this Code ‘was not a code in the modern sense but rather a
compilation of ethical values, enforced by criminal penalties, dealing with the relationship of the individual vis-
a-vis the family and the state’.See Jones (1994); Jing, J. (1994), 42; Chen, L. (2012), 88-89.

451 Jing, J. (1994), 43.

452 Daging huidian was the largest statute compilation of the Qing dynasty, and Hubu Zeli was first codified in
the Qianlong period, amended every five years, which regulated on government functions, population,
taxation, customs, treasuries, salt, currency, ef. See Zhang, J. (1998), 18-20.

433 Ordinary Chinese resorted to local magistrate courts to resolve intractable disputes. Disputes over property,
family, and commercial affairs occupied a large proportion of the typical magistrate’s docket (perhaps a third
of all cases). Magistrates enforced contracts for land sales and commercial transactions as the economy
boomed in the eighteenth and nineteenth centuries. Notably, on some issues the customary law was conflicting
with statute law. It was not until The Draft Civil Code of the Great Qing of 1911 that the hierarchy of the
various sources was specified, but this Draft never came into force because the Qing dynasty was overturned
in 1912. This Draft provides that statutes take precedent of customary law, and customary law precedes judicial

logic. According to Zhang, the unspecified hierarchy of the sources of Qing civil law gave magistrates

102



Although the Great Qing Code was by no means a comprehensive civil code, it did contain provisions on
the ownership of treasure trove. The second paragraph of art.151 of the Greatr Qing Code provides: ‘If
someone digs up buried ownerless objects on public or private land, he is permitted to keep and use it.
But if the objects are ancient relics that are not appropriate for ordinary people to possess, like bells,
tripods, seals, or any rare or unusual object, he shall send the objects to the governments within thirty
days. Otherwise, he shall be sentenced to 80 stokes of the heavy bamboo, and the items will be forfeited
to the government.” Historically, many Chinese feudal codes contained similar provisions concerning the
ownership of unearthed treasure trove since the Tang dynasty,*>* and contemporary Chinese law deals
with the ownership of unearthed cultural relics in a similar way.>> Under the Qing law, a finder does not
have ownership of discovered treasure trove, and traditional Chinese legal practice establishes that
treasure trove belongs to the state. Thus the claimant can argue that Taoist Wang did not acquire
ownership of the Dunhuang manuscripts according to the Great Qing Code. Instead, the claimant is the

rightful owner of the Dunhuang manuscripts based on the Qing law and succession.

Exclusion of Foreign Law

In English conflict of laws, the reservation of public policy has been regarded a necessary general term to
exclude foreign law, and it is now well settled that this doctrine ‘should only be invoked in clear cases in
which the harm to the public is substantially incontestable, and does not depend upon the idiosyncratic
inferences of a few judicial minds.’#>¢ In addition to the doctrine of public policy, another well-established
general principle to exclude foreign law is the non-enforceability of penal or revenue laws, or other public

laws of another country.457

discretion in deciding which sources should be applied. The discretion caused uncertainty in legal practice and
sometimes magistrates abused their discretion. In most of the cases, magistrates relied on both statute law and
local custom. See Zhang, J. (1998), 1-40.

441n ancient Chinese law, the unearthed objects are called Sucang wu(f& JE#). The Qing law inherited the
provisions from the Ming law, which was the continuity of the Tang law and the Song law. See art. 447 of The
Great Tang Code (Tanglv shuyi juan ); 170/27 of the Criminal Statute of the Song dynasty (Song xingtong)

45 The PRC’s Property Law promulgated in 2007 contains similar rules on the ownership of the finding. In
China’s socialist legal system, property is classified into three distinct categories: private property, state
property and collective property. .Ar2.114 stipulates that, as regards the finding of a drifter or the discovery of
an object buried underground or a hidden property, the relevant provisions on the finding of a lost-and-found
property shall apply by analogy. Where there is any other provision in such laws as the law concerning the
protection of cultural relics, such provisions shall prevail. The Law on Protection of Cultural Relics (amended
in 2002) provides that cultural relics unearthed within the territories of the People's Republic of China, except
where otherwise provided for by regulations of the state, are owned by the state (ar£5).

456 Dicey, Morris, Collins & Briggs (2012), 99.

47 Dicey, Mortis, Collins & Briggs (2012), 107-108.
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As regards to a foreign state’s claim for property, whether English courts will recognize the title alleged by
a foreign state depends on the way in which it has acquired ownership. Where the foreign state has
acquired title under its law to property within its jurisdiction in a case not involving compulsory
acquisition of title from private parties, the English courts will recognize the title.#>8 In contrast, if a state
has acquired title under public law by confiscation or compulsory process from the former owner, it will
not be able to claim the property in England from the former owner or its successors in title, unless it has
had possession.#? If it has taken the property into its possession then its claim will be treated as
depending on recognition; if it has no possession it will be seeking to exercise its sovereign authority.460
That means if a chattel is removed to England before it has been reduced to the possession of the foreign

state, it is submitted that the foreign state has a valid but unenforceable title.

For instance, in the case New Zealand v. Ortiz and others, the New Zealand government sought to
recover a valuable Maori carving which had been illegally exported from New Zealand and bought by
Ortiz. Under a New Zealand statute historic articles exported without permission were forfeited to the
Crown. In this case, the New Zealand government had never taken the carving into its possession, and
the English Court of Appeals did not enforce the compulsory confiscation of the New Zealand statute.*6!
And the recent case between Iran and the Barakat Galleries shows that English courts would recognize
state proprietary right in goods derived from legislation of another country. 402 In that case, Iran based its
legal title on Iranian cultural property law (The 1979 Legal Bill), and the Court of Appeal recognized this.
The Court distinguished between export restrictions and assertion of ownership. The former is clearly a
public law and unenforceable absent another treaty obligation while the latter is justifiable. When a state

owns property in the same way as a private citizen, there is no impediment to recovery.43

438 Dicey, Mortis, Collins & Briggs (2012), 120.

439 Dicey, Mortis, Collins & Briggs (2012), 120-121.

460 Dicey, Mortis, Collins & Briggs (2012), 121.

4611n the first trial, the judge held that this New Zealand statute was not penal law, and there was no general
category of non-enforceability of foreign public law. But the Court of Appeals reversed this decision on the
ground that this statute was a public law which would not be enforced. New Zealand v. Ortiz and Others,
[1982] Q.B.349, reversed by [1984] A.C.1 (CA and HL).

462 Government of the Islamic Republic of Iran v. The Barakat Galleries Limited, [2007] EWHC 705, reversed
by [2007] EWCA Civ 1374.

403In this case the owner of the Barakat Galleries purchased some antiquities from the auction houses in
France, Germany, and Switzetland for approximately $500,000. Iran asserted these antiquities were illegally
exported between 2000 and 2004 and it had legal title based on The 1979 Legal. After being refused by Barakat
to return the antiquities, Iran sued in London’s High Court. The High Court held that, in the absence of
explicit evidence, it could not establish Iran’s title of the antiquities under Iranian law. Without title, Iran could
not bring an action under the English law of conversion. But the Court of Appeal reversed the decision of the

High Court.
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In the Dunhuang manuscripts case, the claimant would probably base the acquisition of title to the
manuscripts on the Qing law. Although the Great Qing Code is of public law nature, the rules providing
state ownership of treasure trove would be recognized the English courts. But whether this claim
enforced by the English courts depends on whether the claimant has had possession of the manuscripts
before they were removed to England. In fact, it is debatable whether the manuscripts were reduced to
the possession to the claimant. Documents show that Taoist Wang reported the finds from the Library
Cave to the local magistrates after the discovery, but it was not taken serious at first. In March 1904, the
local magistrate came to check and made an inventory of the content of the Cave, and ordered Taoist
Wang to take care of the site (see Chapter 2). The claimant can argue that it had been reduced to its

possession because of the act of the local magistrate in 1904, and Taoist Wang was acting as a custodian.

5.3 The Deprivation and its Effects

In this case, if Taoist Wang was just as a custodian to take care of the manuscripts, but in 1907 he sold
the manuscripts to Stein who was from the UK. Here questions arise as to whether Chinese law or
English law governs the transfer. This section will first look into the English choice of law concerning the

involuntary transfer, and then analyze the applicable law in this case.

5.3.1 Choice of Law

The United Kingdom has implemented the European private international law regulations: Rome I and
Rome 11464 These regulations have universal application, selecting both the law of Member States and
non-member states alike. But the cause of action in the Dunhuang manuscripts case took place before the
entry into force of these regulations, thus the case falls outside the scope of the Rome regulations.4%> Thus
to determine the choice of law in this case, rules of the English conflict of laws would be considered.
Under English conflict of laws, it is well settled that the validity of a transfer of chattels depends upon the
law of the country in which the transfer takes place (lex situs).40¢ In the case Winkworth v. Christie, Manson
and Woods Ltd., the plaintiff had a collection of Japanese works of art, which were stolen from his estate
in England and taken to Italy. The second defendant bought this collection in good faith in Italy, who
delivered the objects to the first defendants in England for auction by Christie’s on his behalf. The

plaintiff then issued proceedings against the defendants founded in conversion and detinue, aimed at

464Rome I governs the law applicable to contractual obligations, while Rome II defines the conflict-of-law
rules applicable to non-contractual obligations in civil and commercial matters. Rome I was implemented in
the UK with effect from December 17, 2009 (S.I. 2009/3064), and Rome II has been applicable in the UK
since January 11, 2009 (S.I2008/2986).

465 Rome I only applies to contracts that are concluded as from December 17, 2009, and Rome II shall apply
to events giving rise to damage which occurs after its entry into force (January 1, 2009).

466 See Dicey, Morris, Collins & Briggs (2012), 1336; The governing case for the lex situs approach is the

decision of Cammell v. Sevell [1853] CExch, and this principle has been reaffirmed by many subsequent cases.

105



recovering the works and asserting his title.*¢” In this case, the choice of law determines the ownership of
the collection, because English law favors the original owner whereas Italian law protects good faith
acquisition. That means under Italian law, the second defendant had obtained valid title of the objects;
but under English law, the plaintiff’s title will prevail. In the judgement, it is ruled that English law decides
whether the theft in England gave the thief a valid title, but has no power to decide whether the thief (or
some other person) could give a valid title to others if the goods were out of England. Whether the

second defendant has acquired title is determined by Italian law because the transfer took place in Italy.468

Following this rule, the validity of the transfer of the manuscripts between Taoist Wang and Stein and its
effect on the proprietary rights are governed by Chinese law, because the manuscripts were in China at

the time of the transfer.

Changes in Lex Cansae

Once Chinese law is to govern the validity of the transfer and its effects, notably, Chinese law has
undergone a dramatic transformation since the discovery of the Dunhuang manuscripts in 1900: from a
feudal legal system in the Qing dynasty, to the six codes modelled after European legal codes by the
Nationalist government, then to the socialist legal system after the CPC took power. In property law,
specific rules on original acquisition, good faith acquisition, and extinctive prescription have changed
drastically in the past 100 years. Under such circumstance, which Chinese law applies? This question
concerns the changes in the content of the lex causae.*®As stated by Morris, ‘changes in the /ex
cansae present much the most important and difficult problems of time in the conflict of laws, especially

when the change purports to have retrospective effect’.470

There are three theoretically possible ways to solve the problems caused by the changes in /lex causae: it
could refuse to take any account of the change, or resort to its own rules of statutory interpretation, or
leave the issue to the transitional law of the /ex cansaer™ According to Morris, ‘the overwhelming weight

of opinion among writers is that the forum should apply the /x cansae in its entirety, including its

467 Detinue is one of Forms of Action in the old common law, used to recover personal property from a
person who refuses to give it up. Winkworth v. Christie, Manson and woods Ltd.[1980] 1 All E.R. 1121.

468 Winkworth v. Christie, Manson and woods Ltd.[1980] 1 All E.R. 1121, also see Rowe, D.W. (1980), 71-73.
469 According to Morris, three different types of problem concerning the time factor in the conflict of laws
have been identified by writers: changes in the conflict rule of the forum; changes in the connecting factor, and
changes in the content of the lex causae (the law chosen by the forum to apply to determine substantive
issues). In the Dunhuang manuscripts case, the English conflict rule and the connecting factor (place of the
transfer) is not changed, so I do not discuss these two problems in this case study. See Morris (1966), 422;
Dicey, Mortis, Collins & Briggs (2012), 63-68.

470 Mortris (1960), 426-427; Dicey, Mottis, Collins & Briggs (2012), 68.

471 Grodecki (1959), 64.
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transitional rules. This is certainly the prevailing practice of courts on the continent of Europe’.472 That
means the third solution — leaving the issue to the transitional law of the /ex causae- finds the favor with
the writers and the courts in most countries as the ‘most convenient, rational and in greatest harmony
with the tenets of private international law’.473 This is probably the prevailing practice in the English
courts as well.474 But Morris points out that public policy may occasionally induce the forum to refuse

recognition to foreign retrospective laws.47>

Therefore, when the English courts refer to the Chinese /lex causae, the Chinese rules of statutory
interpretation, the transitional law will also be included in its reference. As a general principle, the
transitional rule in Chinese civil law is that: ‘For cases accepted after January 1, 1987, if the civil conduct
occurs before 1987, the laws and policies at the time of occurrence of the civil conduct shall be applied; if
there is no concrete provision in the laws and policies then and there, the General Principles of the Civil
Law may be applied by analogy’.47¢ Accordingly, the Chinese law of the time when the transfer occurred
shall first apply to determine the substantive issues of the Dunhuang manuscripts case. If the law of that
time provides no rules or policies in this respect, the contemporary Chinese civil law is to be applied by

analogy.477

5.3.2. Application of Chinese Law
The lack of concept of the separation of civil law and public law has been discussed in section 5.2.1. In

effect, traditional Chinese law used penal law to protect proprietary rights. It is held ‘the most powerful

472 Transitional rules of law govern the reach of new laws backward and forward through time. Some take the
form or rules or presumptions for construing statutes or judicial decisions if their intended temporal scope is
not clear. Others, such as constitutional rules, limit the permissible temporal scope of legal rules. See McNulty
(1967), 13; Mortis (1966), 427; Dicey, Mortis, Collins & Briggs (2012), 68.

473 Grodecki (1959),64.

474But there is at least one case contrary to this general view: Lynch v. Provisional Government of Paraguay,
(1871) L.R.2P.&D. 268. See Grodecki (1959), 64-82; Mortis (19606), 427, 484; Dicey, Mottis, Collins & Briggs
(2012), 68; Collier (2001), 31.

475 Mottis (1960), 427, 484.

476 Article 196 of the Opinion (For Ttrial Use) of the Supteme People's Court on Questions concerning the
Implementation of the General Principles of the Civil Law of the People's Republic of China. In Mainland
China, thete is not a civil code yet. The General Principles of the Civil Law of the People's Republic of China
1986 provides the general rules on civil matter as indicated in its title, some specific rules have been amended
by new legislations and interpreted by the People’s Supreme Court. The judicial interpretations promulgated by
the People’s Supreme Court are of great weight in the practice of trials. The Opinion was adopted at the
Judicial Committee of the Supreme People's Court on January 26, 1988.

477 Also see Huang, J. & Du, H. (2008), 240-242.
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evidence for the existence of strong rights of property lies in the imperial statutes relating to theft’.478
Encroachment on property has been criminalized since the Pre-Qin period in China, but at that time all
kinds of encroachment on property were called ‘theft’ or ‘robbery’ (‘Dao’). After the Qin state gained
control over the whole of China, the trade development stimulated the emergence of folk debit and credit,
unjust enrichment, embezzlement, ez. The Qin Code for the first time in China’s history criminalizes the
act of taking possession of another’s money or property under his custody and refusing to return it.
The Qin Code also criminalises encroachment on public property by governmental functionaries through
taking advantage of his office, including appropriating, stealing, swindling or by other means illegally
taking public property into his own possession. The encroachment on public property by governmental
functionaries was criminated as ‘theft’ in the Qin Code.#7® Since the Tang dynasty, theft of property had
been treated as a major crime and defined very broadly.#Y The Great Tang Code systemised six forms of
theft of property, called ‘Liuzang’, including robbery, ordinary stealing, accepting property and subverting
the law, accepting property without subverting law, accepting property from those under his
administration, and embezzlement. In the Great Ming Code, the six forms of theft were altered to
supervisors or guardians stealing money or supplies from granaries or treasuries, ordinary persons stealing
money or supplies from granaries or treasuries, ordinary stealing, accepting property and subverting law,
accepting property without subverting law, embezzlement.*8! The six forms of theft in the penal section
of the Great Qing Code undetlie the protection of property in the Qing law.*82 For example, the provisions
on ‘stealing’, ‘stealing property from the Imperial Treasury’, ‘theft of force’, ‘wrongful taking in the
daytime’, ‘obtaining property from the government or an individual by deceit and cheating’ and so on, all
touch on this matter. It is suggested that the principle of protecting private property thoroughly
permeated the Great Qing Code.483 It regulates the theft of money or supplies by supervisors or guardians
from granaries or treasuries in ar# 264: ‘Whenever a supervisor or guardian himself steals money, supplies,
or similar things from a granary or treasury, do not distinguish between principal and accessory. Punish
on the basis of all the illegally obtained property taken together.#8* According to Zhang, one of the

features of protecting property by the Qing law is that the punishment of violation of government

478 Zelin (2004), 20.

479 See Zhu, Y. (20006), 163-168; Yu, J. (2008), 911-930; Huang, Y. (2011); Zhang, J.(1998), 107-108.

480 Zelin (2004), 20.

481 Cheng, T. (1984), 91-95; Jiang, Y. (2011), 198.

482 Studies on the judgments ruled by the magistrates show that pure civil claims were dealt with as civil cases; a
civil claim annexed to a criminal case was treated as a criminal case. Zhang, J.(1998), 27.

483 Jing, J. (1994), 50.

484 Stealing money or supplies by supervisors or guardians from granaries or treasuries was a grave crime in the
Qing legal system. Either principals or accessoties of the theft shall be found guilty and punished in proportion
to the total amount of the theft, without paying any regard to their roles in the offense and shares of the
property. A criminal shall be sentenced to death if the value of the stolen objects exceeds 40 taels of silver.

Jones (1994), 243.
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property is heavier than that of private property, because the title of government property concerned the

economic interest of the state and constituted the source of income for the ruling class.48>

If the claimant is successful in establishing his title to the manuscripts, it is undoubted that Taoist Wang’s
disposal of the manuscripts constituted a crime under Chinese law, since stealing government property
was a criminal offence in traditional Chinese law. But if Stein acted in good faith, could he acquire a valid

title to the manuscripts?

Good Faith Acquisition

Traditional Chinese law did not establish a general rule concerning good faith acquisition, though some
scholars claim that in ancient China there was some thought of good faith acquisition. They claim that the
recently unearthed Shuibudi Qin Bamboo Texts revealed the thought of good faith acquisition in ancient
China. The Bamboo Texts record the Qin law and governmental documents, which included a case
relevant to good faith acquisition. A thief stole a coat from an original owner, and then the thief sold the
coat to a buyer at a reasonable price. The thief used the money from selling the coat to purchase a piece
of cloth. When the thief was arrested, only the cloth should be returned to original owner; the coat
purchased by the buyer was not returned. This case contained the thought of good faith acquisition in
ancient Chinese law. In spite of this, it is generally agreed that a system of good faith acquisition was not

established due to the underdeveloped civil law in ancient China.*86

A purchaser could not obtain a title to stolen goods through good faith acquisition in the Qing dynasty.
This point of view can be ascertained by one of the cases provided The Great Qing Code. A boatman
was hired to ship some grains for taxation for the government. The boatman did not fulfil his duty to ship
the grains to destination but sold the grains to a third party on half way. When the government cracked
this case, the boatman was punished in accord with @2264, and the people working in the harbor were
also penalized for not reporting the theft. The grains which had been sold to a third party were
confiscated by the government, and the buyer did not get the title even if he was in good faith (arz.
264.03). This boatman case can be comparable to the Dunhuang manuscripts case. The boatman and
Taosit Wang were not governmental functionaries but trusted with the public property, and they sold the
property to third parties without the authorization of the rightful owners. In light of the decision of the
boatman case, Taoist Wang’s disposal of the manuscripts was a theft and the defendant could not get a

valid title to the manuscripts even if he was acting in good faith.

485 Zhang, J. (1998), 107.
486 The Draft Civil Code of the Great Qing 1911 (art. 1278 &1279) provides a system of good faith acquisition

for the first time in Chinese history, but it never went into force. Yu, H. (2000), 68.
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In fact, contemporary Chinese civil law has not yet established a rule whether stolen goods are subject to
good faith acquisition.*8” In China, original owners of stolen goods mainly recover their goods from the
judicial organs. For example, if an object is stolen from an original owner and then sold to a third person,
the police or courts will restore the object to the original owner when the case is solved, even if the third
person has acted in good faith. If the original owner could not be found, the goods would be delivered up
to the national coffer.#88 Even though this practice has been criticized, there is no rule protecting the
interest of good faith purchaser of stolen goods in China. Moreover, if the stolen goods are state-owned
property, no people can ever have a valid title to state-owned property. Last but not least, cultural relics
are limited merchantable goods provided by Chinese law, the circulation of which is subject to

administrative law.48” The flow of cultural relics is subject to the Law on Protection of Cultural Relics and

487 Article 89 of the Opinion (For Trial Use) of the Supreme People's Court on Questions concerning the
Implementation of the General Principles of the Civil Law of the People's Republic of China is also deemed a
provision on good faith. But it is only dealing with the situation of joint ownership. Article 106 of the
PRC’s Property Law 2007 provides that: ‘In case a person unauthorized to dispose a realty or chattel alienates
the realty or chattel to an assignee, the owner is entitled to recover the realty or chattel. The assignee shall
obtain the ownership of the realty or chattel if meeting all of the following conditions, unless it is otherwise
prescribed by law: (a) to accept the realty or chattel in good faith; (b) to purchase the realty or chattel at a
reasonable price; and (c) in case registration is required by law, the alienated realty or chattel shall have been
registered, while in case registration is not required, the delivery thereof shall have been accomplished. In case,
according to the preceding paragraph, an assignee obtains the ownership of a realty or chattel, the original
owner may require the person unauthorized to dispose of the realty or chattel to compensate for his losses. In
case a related party obtains any other form of real right in good faith, the preceding two paragraphs shall apply
by reference.” And article 107 provides an exception to the good faith acquisition. If it is a lost property, the
original can reclaim it within two years from the date when he knows or should know who the assignee is. If
the assignee purchases the lost property through auction or from a qualified shop, the original owner shall pay
the assignee the amount purchasing the property.

488 This general rule does not apply to some cases which concerns fraudulence governed by the law of bills. See
Xiong, B. & Zhou, Y. (2008); Xiong, B. (2008), 135-137.

489 In contemporary Chinese civil law, goods are categorized into merchantable goods and limited
merchantable goods. Merchantable goods can be freely circulated between different civil persons; but the
circulation of limited merchantable goods are prohibited or limited by law. These limited merchantable goods
at least include two categories: (1) property exclusively owned by the state, such as mineral deposits, waters and
sea areas; (2) goods which are not exclusively owned by the state but their circulations are prohibited or
limited, such as military explosives, firearms, ammunition, narcotics, drugs, gold, cultural relics, pornographic
publications and audio-visual products, etc.. Goods are deemed to be merchantable unless it is otherwise
prescribed by law. In China circulation of goods between equal civil persons is subject to civil law (including
contract law and property law); and properties exclusively owned by state are prohibited to be circulated,

which is specified in General Principles of the Civil Law (ar£81). Citizens can be the owner of limited
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other administrative regulations. As a general rule, only the private-owned cultural relics are subject to
trade; exportation of all cultural relics have to be authorized by the Chinese custom authority.40 To
summarize, if Chinese law is applied to the Dunhuang manuscripts case, either the Qing law or the
contemporary Chinese law, transaction of state-owned cultural relics can never be legal; no good faith

purchaser could have a valid title to the state-owned cultural relics.

5.3.3 Exclusion of Chinese Law

It has been discussed in the proceeding sections that a foreign law can be excluded by an English court
due to the public policy or the unenforceability of the foreign law. In this case, because of the non-
separation of criminal law and civil law in The Grate Qing Code, and the public law nature of the
restriction of the free flow of cultural relics, there is a possibility that the English court would not apply
the Chinese law to govern the deprivation of the manuscripts. Under such circumstances, English law

would be applied.

‘English law, unlike some civil law systems (notably France), start from the position that it is the claim of
the original owner which has priority’.#! English law did not develop a general exception to the nemo dat
rule like the good faith acquisition. But to strike a balance between the original owner and the good faith
purchaser, the English courts and the legislature create the exceptions to the nemo dat rule. “The specific

exceptions are quite considerable in scope, and therefore it would be wrong to suggest that good faith

merchantable goods in the second category and the circulation of such limited merchantable goods are subject
to administrative law. Legislations on limited merchantable goods are dispersed in various administrative
regulations, in order to protect the public interest, state ownership and the right of the weak parties. See Wei,
Z. (20006), 125; Zhang, Q. (2007), 2

490 The Law on Protection of Cultural Relics provides that citizens, legal persons and other organizations,
except institutions for the collection of cultural relics, may collect cultural relics obtained through the following
channels: (a)lawfully inheriting or accepting as gifts; (b) purchasing from cultural relics stores; (c) purchasing
from auction enterprises engaged in auction of cultural relics; (d) mutually exchanging or transferring in
accordance with law the cultural relics lawfully owned by individual citizens; or(e) other lawful channels
prescribed by the State. Cultural relics, as specified in the preceding paragraph, which are in the collection of
citizens, legal persons and other organizations, except the institutions for the collection of cultural relics, may
be circulated according to law (ar£50). And art.51 reiterates the inalienability of state-owned cultural relics, ‘no
citizens, legal persons or other organizations may purchase or sell the state-owned cultural relics, except ones
with the approval of the State’. Due to the special feature of limited merchantable goods, it is generally
accepted in Chinese judicial practice that limited merchantable goods including cultural relics are not subject to
good faith acquisition.

491This rule has been subject to some criticism in its application to contracts for the sale of goods on the
ground that it is commercially inconvenient in that it fails to protect buyers in all good faith, who are unaware

of the sellet’s lack of title. See Birks (2000), 235-236.
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acquisition protection is all but lacking in English law. It is there, but in a wholly unsystematic way’.4%2
These exceptions stem from both the common law and statute, including estoppel, voidable title or
voidable contract, market overt (abolished in 1995), seller or buyer in possession after sale, mercantile
agent and so on.*3 All exceptions to the nemo dat rule — apart from the market overt rule - require that
the transferor is in possession of the goods with the owner’s consent. Where the owner has not

consented to the possession of the transferor, all subsequent transactions are, in principle, defective.4*4

It has been observed that ‘the law prefers the interest of the third party where the original owner took the
risk, or is held to have assumed the risk, that the goods would be sold without his actual authority or was
in some way at fault in relation to the sale of goods. Thus a non-owner can pass a valid title to a buyer if
he has actual or apparent authority from the owner to enter into the sale or where, by his conduct, the
owner is estopped or prevented from asserting his ownership of the goods.’#>In the Dunhuang
manuscripts case, if the defendant can prove that Taosit Wang had actual or apparent authority from his
owner to dispose of the manuscripts, the claimant might have been estopped or prevented from asserting
his ownership of the goods. According to Salomons, the estoppel is not invoked easily in practice.*%
Firstly, the appearance of authority must be based on a clear and unequivocal representation made by the
owner to the third person, or the world at large to effect that he is authorizing the other to dispose of his
property. Notably, merely giving another person possession does not amount to conduct that will give
rise to an estoppel.#97 Last but not least, the transferee bears the heavy burden of prove.#8 Where the
English law governs the deprivation and its effects, it is unlikely that Stein had got a valid title to the

manuscripts through the transfer by Taoist Wang.

492 Salomons (2011), 1055-1056.

493 Salomons (2011), 1055-1056; Frisby & Jones (2011), 119-129.

494 Salomons (2011), 1055-10506;

495 Birks (2000), 236.

496 Salomons (2011), 1055-1056

4971n the case Moorgate Mercantile Co Ltd v Twitchings, the owner of the goods and the buyer were finance
companies and both were members of HPI (Hire Purchase Information), a company set up to keep a register
of hire purchase agreements relating to motor vehicles offering additional services to members to reduce the
risk of fraud and theft. The buyer received a proposal to buy the car from them, searched the HPI register,
found no extant hire purchase agreement registered and bought the car to relate it on hire purchase. The car
was subject to an existing hire purchase agreement. Contrary to the usual practice the owners had not
registered the hire purchase agreement. In the court decision, it held that the owner owed no duty to the buyer
despite the fact that both of them were members of HPI, and the claimant was not estopped. See Moorgate
Mercantile Co. Ltd v. T'witchings,[1977], AC 890.

498 Salomons (2011), 1055-1056
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5.4 Has the Possessor Acquired the Title?

Even if Taosit Wang did not get a valid title to the manuscripts, it does not necessarily hinder the present
possessor to acquire a valid title. 4 In general, there are two possibilities for the present possessor to get a
valid title to the manuscripts: by transfer, or by the lapse of time. It has been observed that where an
object has passed through several hands, the nemo dat principle becomes less meaningful and the
possibility of a limitation defense arises for the possessor. Here the relationship between stein and the

possessor matters in the acquisition by transfer.

In the Handbook to the Collections of Sir Aurel Stein in the UK published by the possessor, the collection
history of the manuscripts has been described as follows. “The British Library’s Stein Collections have a
complicated history resulting from the economics of exploration and the division of artifacts collected by
Stein on his three expeditions to Chinese Central Asia. Financial support offered by the Trustees of the
British Museum and by the Government of India was acknowledged in a division of his finds made
largely on the basis of language, style, and type. All the material was first sent to London for division
between the British Museum (various departments) and the Government of India’.5% In Stein’s personal
narrative, his second expedition was undertaken under the orders of the Government of India. “Their
final sanction by the Government, with the approval of H.M. Secretary of State for India, was facilitated
when the Trustees of the British Museum, accepting the former’s suggestion, generously agreed to
contribute two-fifths of the actual cost of the expedition, estimated by me at Rs. 36,000 (then /£2,400)’.501
‘It is a particulatly gratifying thought that the large collection of antiques which I succeeded in bringing
back as tangible ‘archaeological proceeds’, including hundreds of paintings of great artistic interest,
manuscripts by thousands, etc., has made this share, even from the financial point of view, a very
profitable investment.”>? Accordingly, two points can be summed up: first, Stein’s expedition was partly
funded by the possessor; second, the division of the finds by Stein was acknowledged before the

expedition. Stein took the financial support as an investment for the supporters.

Based on the provenance description by the possessor and the personal narrative by Stein, the claimant
can argue that Stein acted as an agent of the possessor. In this situation, there has been no successive
conversion after the original deprivation, and the legal effects of the first derivation are attributed to the
possessor. However, if the possessor has sufficient evidence to prove that Stein resold the manuscripts to
the British Museum in England, under English conflict of laws, the legal effects of this transfer in
England shall be governed by English private law. And if the possessor succeeds in proving that their
acquisition of the manuscripts fell within the exceptions to the nemo dat rule, the possessor could have

acquired a valid title to the manuscripts by transfer under English law. Even if the possessor did not

499 Parkhouse (2000), 178.

500 H.Wang & J. Perkins (2008), 3.
501 Stein(1921), 1o/ 1, vii, viii.

502 Stein(1921), ol 1, vii, viii.
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acquire a valid title to the manuscripts by transfer, there is a possibility that the possessor might have

acquired the title because of the lapse of time.

5.4.1 Effects of the Lapse of time

In general, the lapse of time may have different effects on claims: it may lead to the acquisition of a right,
or alternatively, to the loss of a right or action. Where the passage of time leads to the acquisition of a
right, it is called acquisitive prescription. The loss of a right or action through the lapse of time is called
extinctive prescription (limitation of actions), as it leads to the extinction of a right or action.’03 In terms
of acquisitive prescription, it can be traced back to the ancient Roman law.>%* According to Marais, the
earliest known form of prescription is found in the Twelve Tables, which later became known as usucapio.
Initially, the Romans did not distinguish between acquisitive and extinctive prescription.>’> As claimed by
Jansen, as a result of the technicalities of Roman procedural law and the historical development of Roman
prescription law, Roman lawyers confused the acquisitive prescription and extinctive prescription. It can
be said that Roman law treated extinctive prescription as a special form of acquisitive prescription. This

confusion has been and still is influential in European private law.>

Although the influence of Roman law is less significant at common law, English law also has long
evidenced a desired to keep stale cases out of courts. But this policy has been applied in an uneven and
erratic manner in both real property and personal actions.>” According to Heriot, a statute limiting the
time for bringing an action to recover possession of land was first passed in 1207 during the reign of
Henry VIII. The policies behind the statute were that Parliament wanted to guard against the dangers of
trying a case for which the relevant evidence had been lost or destroyed and to protect against the
uncertainty that arises when potential defendants are left in limbo, not knowing whether or not they will
be sued.’8 In equity law, the doctrine of laches addresses the same question. Numerous cases from the
era of the statutes of Henry III and James I, in which the court dismissed the action for untimeliness,

demonstrate the concern with which equity courts handled the issued. In the nineteenth century, equity

503 Erp & Akkermans (2012), 701.

504 Marais (2011), 17.

505 According to Tabula 6.3, it was possible to acquire both movable and immovable objects through
prescription. Two of the requirements for prescription are: 1) continuous possession or use of another’s
property; 2) for a certain period of time (two years for immovables and one year for movables). But stolen
things were excluded from the effects of prescription; this was the case even if a bona fide third party obtained
possession of stolen property. During the late republican and classical law periods, prescription finally became
known as usucapio. The main difference between usucapio and prescription under the Twelve Tables is the
fact that usucapio required the possessor to possess the thing bona fide and just (or valid title). See Marais
(2011), 18-20.

506 Jansen (2012), 154.

507 Heriot (1992), 924-925.

508 Heriot (1992), 925.
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courts decided the laches question according to the special circumstances of each case. Power was vested
in the equity judge to do what was best.?"” Nevertheless, it is argued recent history has witnessed a near
convergence between statutes of limitation and the doctrine of laches. In particular, through the use of
discovery rules, many courts have transformed the statute of limitations into a near twin of the doctrine
of laches.>!0 In English law, the well-known doctrine of adverse possession is more or less the same as the
concept of acquisitive prescription in civil law. Based on the statutes of limitation, the doctrine of adverse
possession takes these statutes one conceptual step further by providing that the adverse possessor
actually gains legal title, displacing the record owner. The notion is that after some extended period of
time the law must finally recognize the validity of a long continuing reality.”!! But English law has not
developed such acquisitive prescription rule concerning the acquisition of movable property. English law
uses the statutes of limitation to exclude a stale case concerning movable property, thus some English
lawyers claim that the English rules on limitation of actions perform a role similar to that of the rules of

acquisitive prescription as to movables. >12

Under the Limitation Act 1980, the limitation period applicable to a claim in respect of the conversion of
a chattel, and any subsequent conversion of that chattel, is six years from the date of the original
conversion. However, where the original conversion constitutes theft, time does not begin to run until the

chattel is purchased in good faith (ss. 3(2) and 4).513

5.4.1.1 Theft under English Law

The meaning of theft is not constant, and it changes from legal system to legal system and within the legal
system over time.>4 Under Chinese law, Taosit Wang’s disposal of the manuscripts has been deemed as
theft. Under the Limitation Act 1980, theft includes: (a) any conduct outside England and Wales which
would be theft if committed in England and Wales; and (b) obtaining any chattel (in England and Wales
or elsewhere) by — (i) blackmail (within the meaning of section 21 of the Theft Act 1968), or (ii) fraud
(within the meaning of the Fraud Act 20006) (Section 4(5)).51>

509 Heriot (1992), 927.

510 Heriot (1992), 967.

511 Berger, (1999), 2; Gravells (2010), 87-108.

512See Frisby & Jones (2011), 130; Erp & Akkermans (2012), 702-703.

513 The Law Commission, Limitation of Actions, [2001], 1 All ER 172, 19-20.

514 Prott & O’Keefe (1989), 368.

515Under the Theft Act 1968, a person is guilty of theft if he dishonestly appropriates property belonging to
another with the intention of permanently depriving the other of it. Any assumption by a person of the rights
of an owner amounts to appropriation; where property or a right or interest in property is or purports to be
transferred for value to a person acting in good faith, no later assumption by him of rights which he believed

himself to be acquiring shall, by reason of any defect in the transferor’s title, amount to theft of the property.
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There was no crime of embezzlement at common law. It was a statutory crime that evolved from larceny.
In the Bageley’s Case, Bazeley (defendant) was a teller at a bank. In 1799, a customer deposited bank notes
and cash for an account. Bazeley deposited most of what he received into the account, but placed one
bank note in his pocket, which he later converted to his own use. He was prosecuted for theft. But the
court deemed Bazeley’s act to be a mere breach of trust but not a felony, because the bank never had
possession.>'¢ This case caused the enactment on embezzlement in English law. The Larceny Act 1861
defines the embezzlement in this way: “Whosoever, being a clerk or servant, or being employed for the
purpose or in the capacity of a clerk or servant, shall fraudulently embezzle any chattel, money or valuable
security which shall be delivered to or received or taken into possession by him for or in the name or on
the account of his master or employer, or any part thereof, shall be deemed to have feloniously stolen the
same from his master or employer, although such chattel, money or security was not received into the
possession of such master or employer otherwise than by the actual possession of his clerk, servant or
other person so employed...(Section 68)’. The embezzlement by clerks or servants has been enacted as a
form of theft ever since then. In the Dunhuang manuscripts case, if the claimant succeeds in proving that
Taosit Wang was entrusted with the manuscripts and he was not authorized to dispose the manuscripts,
Taosit Wang’s disposal of the Dunhaung manuscripts has been embezzlement, a form to theft under

English law.

5.4.1.2 A Purchaser in Good Faith

An action for conversion to recover the goods or their value may be brought at any time against the thief
or any person whose possession of the stolen goods is related to the theft. The six-year limitation period
will start to run from the date of the first good faith conversion.>'” That means a good faith possessor can
rely on the protection by the English limitation law. In this sense, good or bad faith plays a crucial role in

the disputes over stolen goods.

‘Good faith appears in a wide variety of contexts in English law but is not often defined, and where it is,

the definition is not particularly helpful, even for the area or rule in question’.518 In English law, the

516 Rex v. Bazeley 168, Eng. Rep. 517 (1799).

517Redmond-Cooper (1998), 148.

518(’Connor (1999), 10. The US Uniform Commercial Code defines ‘good faith’ as ‘Honesty in fact and the
observance of reasonable commercial standards of fair dealing in the trade’. In French law, ‘good faith’ means:
that the transferee has acquired the asset in the mistaken belief (and thus in good faith) that the transferor is
the owner. The mistake of the acquirer must be ‘common’ in the same sense that any other person placed in
the same circumstances would have made the same mistake. This is the objective approach. On the other
hand, good faith is evaluated taking into account the intellectual capabilities and personality of the acquirer.
This is a subjective approach. Good faith is presumed, but it can be rebutted if either the subjective or the
objective approach leads to other conclusion.. Art.7(2)(3) of the draft Uniform Law on the Acquisition in
Good Faith of Corporeal Movables: “The transferee must have taken the precautions normally taken in

transaction of that kind according to the circumstances of the case’. ‘In determining whether the transferee
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burden of proof is on the person who tries to show good faith. The unreported case De Préval v. Adrian
Alan Limited shows how the courts look on art professionals who fail to carry out sufficient checks.>!? In
this case, the plaintiff sought to recover a pair of nineteenth century candelabra which she claimed had
been stolen from her in France in 1986. The defendant, an antique dealer, asserted that the disputed
candelabra had been bought by its principal shareholder and director (Mr Alan) from a reputable dealer in
New York in 1984, some two years before the theft of the plaintiff’s candelabra. The court held that the
defendant must have acquired the candelabra between 1986 and 1989. The case turned on whether the
plaintiff was barred from bring her claim because there had been a good faith purchase over six years
previously. The judge found that given the dealer’s expertise as an experienced antique dealer, he ought to
have realized that the candelabra were rare and special. So he ought to have doubted the sellet’s title. The
judge held that the defendant had failed to establish that the candelabra were acquired in good faith. This
case demonstrates that the degree of good faith required of the possessor seems exaggerated high, and
this has been criticized by dealers as imposing unreasonably high standard on them in relation to

identifying ‘suspicious’ goods. 20

In the Dunhuang manuscripts case where Stein was acting as the agent for the possessor, the possessor
bears the burden of proof to show that Stein was acting in good faith during the acquisition. Judging from
Stein’s personal narrative, it is very unlikely that Stein was a good faith purchaser. Stein described Taoist
Wang and his restored temple before he saw Taoist Wang in this way: ‘the first vague rumor had reached
me of a great mass of ancient manuscripts which had been discovered by chance several years before
hidden away in one of the cave-temple. There these treasures were said to have been locked up again by
official order in charge of the Taoist priest who had come upon them.?! Stein reiterated this ‘rumor’
before he acquired the manuscripts. ‘From statements heard by us at Tun-Huang it had appeared likely
that, when the great find of manuscripts had been officially reported through the Tao-t’ai at Su-chou to
the Viceroy of Kan-su, orders had been issued from the latter’s Ya-men for the transmission of the
specimens, and subsequently for the safe-keeping of the whole collection.”®?? Stein’s statement provides
strong evidence of his knowledge of the fact that Taoist Wang was ordered officially to safe-guard the

manuscripts, and had no authority to dispose the manuscripts.

acted in good faith, account shall, inter alia, be taken of the nature of the movables concerned, the qualities of
the transferor or his trade, any special circumstances in respect of the transferor’s acquisition of the movables
known to the transferee, the price, or provisions of the contract and other circumstances in which it was
concluded.” For more information, see Ritaine (2011), 134.

519 De Préval v. Adrian Alan Ltd, [1997], QBD. I owe the source to Sanig (2008), 16; Redmond-Cooper (1998),
149.

520 Sanig (2008), 17; Redmond-Cooper (1998), 149.

521 Stein (1921), Vol. 11, 801.

522 Stein (1921), Vol. 11, 803.
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Furthermore, details show that the ‘transaction’ between Stein and Taoist Wang was conducted in a shady
and suspicious atmosphere. ‘It was to keep Wang Tao-shih (Taoist Wang) in a pliable mood and to
prevent him from giving away to the nervous flutterings with which the chance of any intrusion and of
consequent hostile rumors among his patrons intermittently filled him.”>23 “The Tao-shih in the end had
summoned up courage to fall in with my wishes, but with the explicit stipulation that nobody besides us
three was to hear what was being transacted, and that as long as I was on Chinese soil the origin of these
‘finds’ was to be kept entirely secret. He himself was afraid of being seen at night outside his temple
quarters. So Chiang Ssu-yeh took it upon himself to be the sole carrier”.>?* From many aspects, it is

unlikely that Stein was a good faith purchaser during the transaction of the Dunhuang manuscripts.

5.4.2 Choice of Limitation Law
If the Limitation Act 1980 governs the Dunhuang manuscripts case, it is very unlikely that the possessor’s
rights would be protected by the English limitation law. However, whether the Limitation Act 1980 is

applicable in this case depends on the English conflict of laws as to limitation in space, and that in time.

5.4.2.1 Classification of the Limitation: Procedural or Substantive?

At common law, two kinds of statutes of limitation were distinguished: those which bar a remedy, and
those which extinguish a right. Statutes that bar a remedy were procedural, while the statutes that
extinguish a right are substantive. This common law rule was well-established.>?> ‘In general, the English
law as to limitation of actions was regarded as procedural at common law, but ss.3(2) and 17 of the
Limitation Act 1980 were probably substantive since they expressly extinguish the title of the former

ownet’,526

The Foreign Limitation Periods Act 1984 adopts the general principle that the limitation rules of the /x
cansae are to be applied in actions in England, even if those rules do not lay down any limitation period for
the claim. This general principle is subject to an exception based on public policy. 327 According to this
general principle, English limitation rules are not to be applied unless English law is the /fx cansae. A
foreign limitation period is now regarded as a substantive matter rather than a procedural one, and it is

irrelevant that under /ex causae the limitation period would be regarded as procedural.>28

523 Stein (1921), Vol. 11, 812.

524 Stein (1921), Vol. 11, 813.

525 Dicey, Mottis, Collins & Briggs (2012), 227.

526 Dicey, Morris, Collins & Briggs (2012), 227; Section 3(2) of the Limitation Act 1980 provides: “Where any
such cause of action has accrued to any person and the period prescribed for bringing that action has expired
and he has not during that period recovered possession of the chattel, the title of that person to the chattel
shall be extinguished.’

527 Dicey, Mortis, Collins & Briggs (2012), 229-230.

528 Redmond-Cooper (2009), 318.
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In the City of Gotha case, a priceless painting of Dutch mannerism was taken from the City of Gotha to
the Soviet Union in the 1940s. It was smuggled from Moscow to West Berlin in the 1980s, acquired by
Mina Breslav in 1988 and received by Sotheby’s in London on November 29, 1988. Cobert bought the
painting from Mina Breslav in March 1989. The City of Gotha and Federal Republic of Germany claimed
the return of the painting from Cobert. One of the key issues of this case is whether the claim has been
time barred. Under German limitation law, the right to recovery is barred after period of thirty years, and
the time begins to run when the claim arises. The claim was not statute barred under German law.
Pursuant to the Foreign Limitation Periods Act 1984, the English High Court applied the German
limitation law to govern the limitation issue, when it applied the German domestic law to trace the title to
the painting.®? In the judgment, the court went further to analyze the public policy in excluding foreign
law. It is held the English law of limitation serves the purpose of providing protection for defendants
from stale claims, encouraging claimants to institute proceedings without unreasonable delay and
conferring on a potential defendant confidence that after the lapse of a specific period of time he will not
face a claim. English law provides that time will not run in favor of a defendant who is guilty of deliberate
concealment whenever that deliberate concealment takes place until the plaintiff has discovered the
concealment or could with reasonable diligence have done so. Had the German law barred the claim, it
would have been disapplied as being contrary to English public policy. It is held that there is a public
policy in England that time does not run ecither in favour of the thief or in favor of any transferee who is
not a purchaser in good faith.>3 Thus if the Dunhuang manuscripts case falls within the scope of the
Limitation Act 1980 and the Foreign Limitation Periods Act 1984, the limitation rules of the /fex causae

would be applied.

5.4.2.2 Chinese Statue of Limitation

It has been generally agreed that traditional China lacked the systematic institution of prescription or
statutes of limitation. The maxim that ‘you have to pay what you owe’ has been deeply rooted in Chinese
mentality, and the limitation of actions is regarded to be contrary to traditional Chinese morality. The
concept of prescription first appeared in the Draft Civil Code of the Great Qing 1911, which never came

into force. 33!

Contemporary China establishes the statutes of limitation in its civil law. Statutes of limitation law
functions like extinctive prescription in other civil law systems, whereas acquisitive prescription is still not

accepted. It is said acquisitive prescription is conflicting with traditional Chinese values and social

529 City of Gotha and Federal Republic of Germany v. Sotheby’s and Cobert Finance S.A., [1993] C 3428,
[1997] G 185; see also Redmond-Cooper (2009), 319.

530 City of Gotha and Federal Republic of Germany v. Sotheby’s and Cobert Finance S.A., [1993] C 3428,
[1997] G 185.

531 But some scholars disagree with this view. They argue that although there was not a systematic institution
of prescription in the statutes, customary law connotes that local magistrates would apply the idea of

prescriptions to rule cases. Li, X. (2004), 52-56.
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principles. In China statutes of limitation affect a party’s right to win a lawsuit. That means what becomes
‘extinct’ is the claimant’s right to win a lawsuit, but his substantive rights are not extinct. A court is not
allowed to take the initiative to look into limitation law if the defendant does not invoke the limitation
defense. Besides, if the defendant does not put forward the limitation defense in the first trial, his
limitation defense in the second defense would not be supported by the courts.>32 In practice, a claimant
can file a stale lawsuit at any time to Chinese courts, but the court will not decide in favor of the claimant
if the defendant invokes the limitation defense. However, if the defendant agrees to pay the damages
voluntarily, the courts will recognize it and the defendant will not be allowed to recover the damages he

paid.

There are three types of limitation in Chinese civil law: general limitation, special limitation, and
maximum limitation. The general limitation of actions is two years as of the date that the claimant knows
or should have known that his rights have been infringed upon. Exceptions are made for disputes over
contracts of international trade and the import/export of technology, for which the limitation of action is
four years; and for claims for personal injuries, claims for sale of substandard goods, rent-related claims
and claims for loss of or damage to property left in the care of another person, all of which expire after
one year. The maximum limitation of actions is 20 years.533 Nevertheless, it is not made clear whether all

claims are subject to statute of limitations.>34

Regarding the statute of limitations of recovering property, the Chinese Supreme Court makes it clear that:
‘claims regarding damage to state property which has not been delegated to citizens or legal persons to
operate or manage are not subject to periods of limitation’.>3> Thus under Chinese contemporary Chinese

law, claims for recovery of stolen state property are not subject to statute limitation. That means if

532 See Article 136, 138 of the General Principles of the Civil Law of the People's Republic of China; articles 3,
4 of Provisions of the Supreme People's Court on Several Issues concerning the Application of Statute of
limitations during the Trial of Civil Cases, Judicial Interpretation No.11[2008].

533 _47£.135-137 of the General Principles of the Civil Law of the People's Republic of China. See also Roos
(2010), 37; Shan, H. (2008) 112.

534 Although the claim of rights relating to realty is subject to the extinctive prescription has been heatedly
discussed, this issue is not addressed by the Property Law 2007. There atre three theories in this respect. The
first theory is that claim of rights relating to realty is subject to extinctive prescription, because the limitation
rules are generally applicable to all kinds of claims and there are no exception rules on claims of right in rem
until now. The second theory denies the application of extinctive prescription to claims of right in rem. The
reason is that claim of rights relating to realty is a right of relief; if it is subject to limitation of actions, the
protection of real right is at stake. The third theory is an eclectic doctrine that the claim of right in registered
property is not subject to limitation of actions, while the claim of right in non-registered property is subject to
limitation. See Wang, Y. (20006), 74-81; Guo, M. (2009), 72-80.

335 412170 of the Opinion (For Trial Use) of the Supreme People's Court on Questions concerning the

Implementation of the General Principles of the Civil Law of the People's Republic of China.
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Chinese statute limitation governs the Dunhuang manuscripts case, the claim is statute barred under

Chinese law.

5.4.2.3 Conflict of Limitation Laws in Time

It has been discussed that the claims for the Dunhuang manuscripts is not statute barred either under
Chinese limitation law or contemporary English limitation law. The last issue to deal with in this case
study is the conflict of statute of limitations in time. According to Preston and Newson, before July 1,
1940, the general law relating to the limitation of civil actions was embodied in a series of statutes. The
most important statutes included the Limitation Act 1623, the Civil Procedure Act 1833, the Real
Property Limitation Acts 1833 and 1874, and the Public Authorities Protection Act 1893.53¢ These
enactments were replaced by the Limitation Act 1939. The Limitation Acts 1980 repeals and consolidates

the enactments regarding limitation of actions from 1939 to 1980.537

According to Preston and Newson, only since the Limitation Act 1939, it has been provided that the title
of the original owner to the chattel in conversion actions shall be extinguished.>3 In other words, before
the Limitation Act 1939 statute of limitations relating to conversion matters had been classified as
procedural law. The principle that procedure is governed by the lex fori has been universally admitted.>3
In the Dunhuang manuscripts case, the original conversion took place in 1907, before the enactment of
the Limitation Act 1939. It is highly likely that the English courts would apply the English limitation law
before 1939 to govern the Dunhuang manuscripts case. The six-year limitation period originated in the
Limitation Act 1623 had remained unchanged ever since. By the Limitation Act 1623, actions of trover
(one of the old common-law forms of action for conversion) were limited to six yeats from the date of
the cause of action. Moreover, the elements of ‘theft’ and ‘good faith acquisition’ began to be considered
after the Limitation Act 1980. Therefore, the claim secking the recovery of the Dunhuang manuscripts

were probably barred by the six-year limitation period by the old English statute of limitations.

Furthermore, as Preston and Newson observed, ‘If the case is one where the new law gives him a longer
period to bring his action, it will not avail him if the action was already barred on June 30, 1940, under the
law then in force, unless the action is one which can be revived by acknowledgment or part payment after
the period has expired, and has in fact been duly so revived under the new law.”>¥ The Limitation Act

1980 (s.9(1) of Schedule 2) contains a transitional provision that ‘nothing in any provision of this Act shall

536 Preston & Newson, (1943), 1.

537The Limitation Act 1939 and 1975 were wholly repealed by the Limitation Act 1980. Other enactments
such as the Mental Health Act 1959, the Limitation 1963, the Fatal Accidents Act 1976, the Civil Liability
(Contribution) Act 1978, and the Limitation Amendment Act 1980 were partially repealed. See ss. 40(3) of
Limitation Act 1980.

538 Preston & Newson, (1943), 19.

539 Dicey, Mottis, Collins & Briggs (2012), 203.

540 Preston & Newson, (1943), 19.
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enable any action to be brought which was barred by this Act or (as the case may be) by the Limitation
1939 before the relevant date’. And the Limitation Act 1939 (s.33(a)) provides a similar transitional rule.
In other words, if the action had been statute barred before 1940 by the old English law, the new English
limitation law cannot enable a case which has been barred. Consequently, although the new law renders
more protection to the plaintiff, it cannot be invoked to enable a stale claim which had been barred by the
old law. So it is very likely that the Dunhaung manuscripts case has been statute barred by the old English

limitation law.

5.5 Chapter Conclusion

To answer the three questions outlined in this chapter’s introduction, three points are concluded here.
First of all, the claimant can trace his title to the Dunhuang manuscript to the Great Qing Code which
provides for the state ownership of the unearthed treasure trove. It is unlikely that this ownership
provision would be excluded by the English courts, even though the Great Qing Code contains penal
provisions. Based on the Qing law, the claimant can qualify himself to sue the possessors for the
conversion. Secondly, under English conflict of laws, the validity of the transfer of the manuscripts
between Taoist Wang and Stein and its effect on the proprietary rights are governed by Chinese law.
Under Chinese law, either the Qing law or the contemporary Chinese law, the original deprivation of the
manuscripts is deemed as theft, and the buyer could not acquire a valid title to the manuscripts. If
Chinese law is excluded to govern this issue, English law is unlikely to recognize the buyet’s title acquired
by transfer, because the transfer between Stein and Taoist Wang probably does not fall within the
exceptions to the #emo dat rule. The last point to emphasize is the statute of limitations. In general, the
limitation rules of the /ex causae are to be applied in actions under contemporary English law. If the /x
cansae of Chinese law governs the substantive issues of this case, Chinese limitation rules also apply.
According to Chinese statutes of limitations, an action to recover stolen public property will not be
statute barred. The consequence of applying Chinese law in entirety is that the claimant will get back the
Dunhuang manuscripts, which may be inconsistent with the public policy of English law. However, the
rule of conflict of limitation laws in time is of crucial importance in this case. Before the Limitation Act
1939, limitation rules relating to conversion were considered as procedural law. When limitation law is
deemed as procedural law, statute of limitations of the /ex for/ would govern the case. According to the
transitional provision of the English statute of limitations, a stale case which has been barred by the old
statute of limitations cannot be enabled by the new statute. The claim seeking recovery of the Dunhuang
manuscripts was probably barred by the six-year limitation period by the old English statute of limitations.

The limitation of actions turns out to be the biggest hurdle in restitution claims.

This case study shows the difficulty of finding legal answers to the questions that would arise in
transnational civil litigation. Each case has to be considered separately in many aspects: characterization
of dispute, proof of title, conflict of laws in time and place, public policy, limitation law and others. It also
reflects that a requesting party would probably lose a lawsuit if seeking for legal remedies for restitution of

cultural objects deprived long time ago through civil litigation.
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Chapter 6 Cultural Heritage and Cultural Identity
“They are the symbol and the blood and the soul of Greek people...We have fought and died for the
Parthenon and the Acropolis...When we are born, they talk to us about all this great history that makes
Greekness... This is the most beautiful, the most impressive, the most monumental building in all

Europe...’

Melina Mercouri>#!

6.1 Introduction

This chapter elaborates on one of the most important ethical or cultural arguments for the repatriation of
cultural objects to countries of origin or indigenous peoples: cultural objects as an integral element of
cultural identity. In practice, countries of origin and indigenous peoples have repeatedly stated that those
cultural objects are an integral part of their identity, just as Melina Mercouri argues in the case of the
Parthenon Marbles.>? As discussed in Chapter 4, the ICOM report of 1978 states that the right of all
peoples to recover cultural property which forms an integral part of their cultural identity is considered as
as an element of jus cogens’. This alleged element of jus cogens is also underpinned by cultural identity. This
chapter seeks to have a comprehensive examination of the cultural identity argument in the repatriation

claims by looking into the legitimacy of the argument and its criticism.

This chapter consists of two sections. The first section, containing three sub-sections, discusses the
interconnection between cultural heritage and cultural identity, physical access to cultural objects and
constructing cultural identity, and the theories regarding ownership of cultural objects. In terms of the
interconnection between cultural heritage and cultural identity, it is generally agreed that cultural heritage
is an important element to the construction of cultural identity in scholarship and popular society. This
section briefly examines the study of the construction and maintenance of identity, and notes that cultures
provide sources for the construction of cultural identity. As to the ownership of cultural objects,
traditionally, cultural objects were treated as just a form of property, but some commentators note that
treating cultural objects as just a form of property might endanger the cultural values. Following in the
footsteps of this approach, the views from cultural groups, nations, and countries of origin will be
explored as decisive elements. Attention will be drawn to the relationships between states and cultures
that are illuminating for understanding the connection between countries of origin and cultural objects.
The last question dealt with in this section is the significance of physical access to the objects in the

enjoyment of cultural heritage, including the issues of authenticity and location.

54'This statement was made by the former Greek Cultural Minster, Melina Mercouri, when she fought for the
return of the Parthenon Marbles, which are still kept on display in the British Museum. See ‘Q&A: Melina
Mercourt; Greece’s Claim to the Elgin Marbles’, The New York Times, 4 March 1984, viewed July 7, 2014,
http:/ /www.nytimes.com/1984/03/04/weekinreview/q-a-melina-mercourt-greece-s-claim-to-the-elgin-
marbles.html?smid=pl-share.

542 See Merryman (1985), 1913; Zeman (2012), 67.
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The second section analyzes the right to cultural identity and cultural heritage. Various conceptions
relating to the politics of cultural identity are addressed, including multiculturalism, the politics of
recognition, and cultural diversity. It notes that in most cases cultural objects that countries of origin and
cultural groups are claiming were removed through conquest, colonization, or imperialism. People who
were victimized in these historical periods were not treated equally, and their cultures and cultural identity
were not recognized. The legacy of this misrecognition or non-recognition is still haunting some people,
and some repatriation claims are in a certain sense demands for recognition. This section looks into the
misrecognition felt by people who seek the return of their cultural objects, and the effects of
misrecognition. Following that, a cosmopolitan view is elaborated. It argues that cosmopolitanism and the
recognition of cultural identity share the common roots of egalitarianism. The display of some cultural
heritage with controversial provenance by some universal museums is also a form of non-recognition,
which does not promote understanding or tolerance. Rather, it goes against the spirit of cosmopolitanism.
This section ends with the exploration of the right to cultural heritage and cultural identity from a human

rights perspective.

6.2 Cultural Objects as Instruments to Cultural Identity

Cultural heritage as an clement of cultural identity is frequently mentioned in academic discourse. As
Graham and Howard have observed, the interconnections between heritage and cultural identity are
articulated through a set of practices, such as naming, memorialization, and musealization.>* The
interconnections are also interpreted through a significant number of disciplinary lenses, namely
geography, history, museum and heritage studies, archaeology, art history, anthropology, and media
studies. Thus the study on heritage and identity is clearly multi-disciplinary, which may bring different
perspectives and methodologies to explore shared problems. For example, museum experts and
archaeologists pay more attention to tangible heritage than to intangible heritage, whereas art historians

are largely concerned with intangible aspects of high culture.>#

6.2.1 Culture and Identity

To better understand the interconnections between cultural heritage and cultural identity, a brief
examination of the relationship between culture and identity is necessary. ‘Culture’, in the classic
anthropological sense, is a specific way of life, a distinctive set of shared beliefs and practices of a group
of people. Being a description of a specific way of life in the world, the term ‘culture’ connotes diversity
and particularity. In Benedict’s words, ‘a culture, like an individual, is a more or less consistent pattern of

thought and action’.>#> As stated by Benedict, a culture is ‘not merely the sum of all its parts, but the result

543 Graham & Howard (2008), 9; Lucky Belder also writes, ‘the instrumental approach to cultural heritage is
apparent in the Western debate on cultural identity’. See Belder (2013), 39.

544See Graham & Howard, (2008), 9.

54> Benedict (1960), 53.
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of a unique arrangement and interrelation of the parts that has brought about a new entity’. >4 In
Benedict's theory, a culture is more than the sum of cultural traits; it is an interrelated organism, and it can
be identified. According to Huntington, a civilization is a culture writ large.>¥” Civilization and culture
both refer to the overall way of life of a people; they both involve the ‘value, norms, institutions, and the

way of thinking to which successive generations in a given society have attached primary importance’.548

Systematic investigations of identity can be traced to psychologist Erikson’s theoretical framework
introduced in the 1950s. In Erikson’s theory, ‘the term identity points to an individual’s link with unique
values, fostered by a unique history of his people’.># He places identity both at the ‘core’ of the individual
as well as his or her ‘common culture’.>®0 Further exploration has been made in the social identity
approaches proposed by Tajfel and Turner. The social identity approaches highlight the value and
emotional significance attached to group identity, and its close interconnectedness with self-identity and
self-esteem.>>! However, some scholars like the American anthropologist Handler, suggest that the use of
identity “as a cross-culturally neutral conceptual tool should be avoided, because this concept of ‘identity’
is peculiar to the Western world”.>>2 Handler questions the existence of the group identity or collective
identity, arguing that many scholars now agree that there is no unchanging ‘essence’ or ‘charactet’ to

particular cultures. ‘Groups are not bounded objects in the natural world’; they are symbolic processes

546 Benedict (1960), 53. In Patterns of Culture, Benedict compared the basic configurations of culture and
personality of three cultures: the Pueblo and Plains Indians, the Dobu of Melanesia, and the Kwakiutl of the
Northwest coast of America. And she portrayed the Pueblo Indians as ‘Apollonian’, the Plains Indians as
‘Dionysian’, the Dobuans as ‘Paranoid’, and the Kwakiutl as ‘Megalomaniac’.

547 Huntington (1996), 40

548 Huntington (1996), 40-41

549 Erikson (1960), 38.

550 Erikson’s other work on identity include Childhood and Society (1950), Identity: Youth and Crisis (1968)
and etc. See Kim (1994), 4.

51 In the late 1970s, the social psychologists Tajfel and Turner conducted a series of experiments and found
that groups which people belonged to were an important source of pride and self-esteem. Groups give us a
sense of social identity: a sense of belonging to the social world. In addition to how you view yourself, social
identity also influences how people treat you. After Tajfel’s death in 1982, John Turner and his colleagues
sought to elaborate and refine the cognitive element of social identity theory, and these elaborations comprised
a new and separate theory: self-categorization theory. In self-categorization theory, Turner and his colleagues
returned to the categorization process that was considered fundamental to social identity theory. Social identity
theory and self-categorization theory comprise the social identity approach. This approach originated in social
psychology, but has been applied to a wide variety of fields and continues to be very influential. See Tajfel and
Turner (1979), 33, 47; Turner & Hogg (1989); Hornsey (2008), 207-209; Postmes & Branscombe (2010).

552 Handler (1994), 27.
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that emerge and dissolve in a particular context of action. Thus ‘groups do not have essential identities;

indeed, they ought not to be defined as things at all.” 553

The position held by Handler and others notwithstanding, it is generally agreed that self-definition does
not occur in a vacuum, but in a world already defined. People all live and move in communities, and are
members of these communities. An individual is an animated focal point of traits resident in a community
that transcends him in both space and time.>>* Castells makes the statement that ‘For those social actors
excluded from or resisting the individualization of identity attached to life in the global networks of
power and wealth, cultural communes of religious, national, or territorial foundation seem to provide the
main alternative for the construction of meaning in our society’.5>® Castells emphasizes that the
constitution of these ‘cultural communes’ is not arbitrary. It builds on raw materials from history,
geography, language, and environments. They are materially constructed, around reactions and projects

historically and geographically determined.>%6

Notably, cultural heritage as an element of cultural identity has been reiterated in many legal instruments
on cultural heritage. In UNESCO?’s introduction of the Hague Convention of 1954 and its two protocols,
it provides: ‘The cultural heritage reflects the life of the community, its history, and identity. Its
preservation helps to rebuild broken communities, re-establish their identities, and link their past with
their present and future.”>>” The 1970 UNESCO Convention states in the preamble that ‘cultural property
constitutes one of the basic elements of civilization and national culture, and that its true value can be
appreciated only in relation to the fullest possible information regarding its origin, history and traditional
setting’. The Council of Europe also states: ‘heritage is both an element of identity common to all
Europeans and a factor for differentiation. It is a channel for knowledge and mutual recognition of
diversity, stimulating dialogue between people and communities’.5>8 This concept is stipulated in the
conventions adopted by the Council of Europe, including the Faro Framework Convention on the Value
of Cultural Heritage for Society of 2005,5% the European Convention on the Protection of the

Archaeological Heritage of 1995, etc.>®0 Article 3 of the Faro Convention provides: ‘cultural heritage is a

553 Handler (1994), 29- 30.

554 Mead (1971), 1-14; Friedman (1992).

555 Castells, (2010), 68-69.

556 Castells, (2010), 68-69.

557 Convention for the Protection of Cultural Property in the Event of Armed Conflict May 14, 1954), see unesco.org. .

558 Council of Europe (2011), 5.

559'This Convention was done at Faro on October 27, 2005, and entered into forced on December 1, 2009. To
date, 21 member States have ratified the Convention.

560 The Convention is a revised version of London Convention of 1969 adopted in 1992 at Valetta, and
entered into force in 1995. It regards archaeological heritage ‘as a source of the European collective memory
and as an instrument for historical and scientific study’ (art.1). ‘Collective memory’ was studied systematically

for the first time by Maurice Halbwachs in the 1920s. In Halbwaches’ eyes, groups such as families, social
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group of resources inherited from the past which people identify, independently of ownership, as a
reflection and expression of their constantly evolving values, beliefs, knowledge and traditions, and the

ideals, principles, and values, derived from the experience gained through progress and past conflicts...’

6.2.2 The Power of Possession: Authenticity

As cultures provide a source for identity and cultural objects are important part of culture, cultural objects
are generally recognized as an element of identity. But is physical access required for the enjoyment of
cultural objects? In the famous case of the Parthenon Marbles, the Greeks maintain that the Parthenon
has been a symbol of Athenian national identity since the fifth century BC. Elgin’s removal of the
Marbles took away a part of Greek identity in the days of disrespect for other cultures, and that was a
cultural crime or cultural deprivation. But the American lawyer Merryman argues that the British removal
and display of the Marbles is not cultural deprivation. Merryman bases his argument on the ground that
the British had never attempted to ‘appropriate the identity of the Marbles, disguising or misrepresenting
their origin’.>¢! Rather, the British have presented the Marbles openly and candidly as the work of Greek
art from the beginning; and the Greek cultural heritage has been preserved and enhanced by the British
acquisition and exhibition.>2 In Merryman’s view, since the Marbles have been admired as great Greek art,
the British are not depriving the Greeks of their cultural identity. Additionally, Merryman doubts whether
the enjoyment of cultural value requires possession of the Marbles. In his view, the information and
images of Marbles are very well accessible to the Greeks through other alternatives, e.g. books,
photographs, reproductions. The authentic Marbles have many times the market value of the
reproductions, but it is not clear whether the cultural value can only be acquired through originals.>63

Speaking of cultural deprivation or cultural appropriation, there has been controversy over whether it is

classes, associations, and religious communities all have their own distinctive memories. These memories have
been constructed by their group members, often over long periods of time. But it is individuals who
remember, not groups or institutions, although these individuals, being located in a specific group context,
draw on that context to remember or recreate the past. Halbwachs distinguishes collective memory from
history. For him, history is the objective facts while collective memory is constructed. Some scholars argue
collective memory maintains a group identity. Like the Samoan poet and writer Albert Wendt assets, ‘Memory
is our only source of finding out who we are. If we had no memory, we wouldn’t be conscious that we’re alive.
The self, really, is a trick of memory. We are what we remember, society is what it remembers. That is why we
must control what we remember-history- and hand that on to our children.” See Halbwachs (1992), 22; Russell
(2006), 796-797; Sarti (1998), 209.

561 Merryman (1985), 1913.

562 Merryman (1985), 1913.

563 Merryman (1985), 1913-1914.
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possible to steal the culture or cultural identity of another.>* Some reject the idea of cultural
appropriation and value the absolute freedom of imagination. In their opinion, only with exchange of
cultures and freedom of imagination can the greatest art be created.>¢> By contrast, some emphasize that

cultural appropriation is a serious issue, because ‘we have a new need for authenticity’.>

In terms of authenticity of cultural heritage, it concerns two aspects. The first aspect deals with the
authenticity of the object itself; in other words, it is about the distinction between originals and
reproductions. In the 1930s, the German cultural critic Walter Benjamin explored the difference between
‘originals’ and ‘reproductions’ in his famous essay ‘The Work of Art in the Age of Mechanical
Reproduction’.57 Benjamin argued that even the most perfect reproduction lacks the presence of space
and time. The time element can only be brought out by chemical or physical analysis of originals, and the
space element of an object has to be studied from the location of the originals.>®8 Benjamin captures the
uniqueness of original works of art with the term ‘aura’, a word that shrinks in an age where the work of
art can be reproduced by technological means.>® In Benjamin’s theory, ‘the uniqueness of the work
(‘aura’) is identical with its embeddedness in the context of tradition’.>’® The oldest works of art came into
being in the service of some ritual-magic, typically religious; that means ancient works of art were
originally created for the purpose of ‘worship’. This magic power inherited in works of art from which
‘aura’ is generated, Benjamin identified as the ‘cultic’ value of works of art. Along with cultic value, works
of art have been recently given ‘display’ value for profit and economy. As Benjamin framed it, absolute
weight was placed on cult value of the objects in primitive times, but more attention is paid to exhibition

value today.57!

Merryman’s analysis of the enjoyment of the Marbles through reproductions is not persuasive from the
perspective of art critics. Also for ordinary people, it is self-evident that access to original masterpieces
and those reproductions makes a huge difference in psychological feeling and experience. There is a
village in Shenzhen called Dafen that reproduces the largest mass(some 60 percent) of old masterpieces in

the world. People in South China can easily order reproductions of a Van Gogh, or a Dali, or a Rubens,

564 According to Brown, the expressions used to describe the flow of cultural elements from indigenous
societies to the larger world progressed from the clinical ‘cultural appropriation’ to ‘biopiracy’ and ‘ethnocide’,
and then to ‘cultural genocide’ and ‘the new vampires’. See Brown (2003), 3.

565 Coombe (1993), 249-251.

566 Coombe (1993), 249-254.

567 See Benjamin (2008). In the Terminology section of this thesis, the distinction of ‘art’ and other cultural
objects are briefly discussed. For more information in this respect, see Coombe (1993) 255-258; Clifford
(1988), 215-251; Benjamin (2008).

568 Benjamin (2008), 5.

569 Benjamin (2008), 6-7.

570 Benjamin (2008), 10.

571 Benjamin (2008), 10
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or a Lichtenstein from the Dafen village.>”? Some of the reproductions are of very high quality, and non-
professionals cannot recognize the subtle difference. However, instead of flooding to Dafen to appreciate
the greatest reproductions of masterpieces, millions of people make the long journey to Europe to
worship the authentic works of art. Cultural objects are unique and irreplaceable, and the enjoyment of

originals cannot be substituted by that of reproductions.

The other aspect of authenticity regards the interconnection between cultural heritage and its cultural and
historical context. Cultural objects are linked to the idea of bounded and objectified cultures. In practice,
some cultural objects may be exhibited in galleries, as examples of a human creative ability that transcend
the limitations of time and place, representing the highest point of human achievement; and they might
be exhibited in museums as the authentic works of a distinct collectivity, as integral to the harmonious life
of an ahistorical community and incomplete outside of ‘cultural context’.>”3 Still some cultural heritage
can only have the fullest meaning and be appreciated sacredly in the ‘authentic’ cultural contexts. This can
be best illustrated in the case of the Kaaba Shrine. To the wotld’s Muslims, the Kaaba shrine is the holiest
place on earth. Can one remove the Black Stone of Kaaba, and display it in British Museum or one of the
other great museums in the world? Technically, it is possible. But people will not do so if we want to
respect the Muslim world. In essence, Mecca is the only ‘authentic’ place for the Kaaba Shrine and the
Black Stone. Islam was born in Mecca; every year millions of pilgrims from all over the world gather to
circle Kaaba during the Hajj. Only in Mecca does the presence of Kaaba with the Black Stone have the
fullest meaning. Numerous examples, such as Mogao Grottoes and Dunhuang, the Terracotta Army and
Xi’an, the statutes in the Notre Dame and Paris, confirm the close interconnection between cultural

contexts and cultural heritage.

Due to the intimate interconnection between cultural heritage and its authentic cultural context, some
argue that cultural heritage is inalienable wealth for a cultural group; and they introduce inalienable
possessions of cultural heritage.>* As  Weiner puts it, ‘persons and groups need to demonstrate
continually who they are in relation to others, and their identities must be attached to those ancestral
connections that figure significantly in their statuses, ranks, or titles. To be able to keep certain objects
that document these connections attest to one’s power to hold oneself or one’s group intact, for to give

up these objects is to lose one’s claim to the past as a working part of one’s identity in the present.’>”>

572 See for example the commercial website dafenart.com, viewed May 14, 2014.
573 Coombe (1993), 257-258.

574 Weiner (1985, 1992); Welsh (1997).

575 Weiner (1985), 210.
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6.2.3 Who ‘Owns’ Cultural Objects?

Over the issues of possession and ownership of cultural objects, some theses have been developed.>7¢
Traditionally, cultural objects were treated as no more than a form of property in law. In recent decades,
scholars have reiterated that tangible cultural heritage of two potentially conflicting aspects: cultural and
property. Culture embodies group-oriented notions of value, whereas ‘property’ traditionally focuses on
legal rights of individuals to possession of objects.>”” From a property law perspective, a material object
can be the subject of property. Some lawyers including Jeremey Waldron, Eric Posner, and others,
emphasize private ownership of tangible cultural heritage shall be prioritized. They argue that cultural
objects are just a form of property, and should not be merited special treatment.’’® On the opposite,
scholars like Joseph Singer, Jack Beermann, Peter Welsh, Michael Brown, and others, defend the cultural
aspect of cultural heritage, and argue that culture transcends individual ownership.>” These two
contrasting critiques are referred to as ‘a view from the marketplace of goods’ and ‘a view from the

cultural commons’.580

In the article ‘In Defense of Property’, Carpenter, Katyal, and Riley criticize the association of ‘property’
with a narrow model of individual ownership”.58! They depart from the individual rights paradigm, and
situate indigenous cultural property claims in the interest of ‘peoples’ rather than ‘persons’. In terms of
peoplehood or stewardship, they argue that cultural properties are integral to indigenous groups’ identity
or peoplehood, and deserve particular legal protection.®21 share their views that protecting cultural
objects as property does not necessarily endanger the cultural values. Regarding the ownership of cultural
objects, Merryman identifies two ways of thinking about cultural property in a seminal article published in
1986: cultural internationalism and cultural nationalism.>83 Cultural internationalism is shorthand for the
concept of cultural property ‘as components of a common human culture, whatever their places of origin
or present location, independent of property rights or national jurisdiction’.>%* Another attitude — cultural

nationalism — is to see cultural property ‘as part of a national cultural heritage’. This attitude gives nations

576 Many scholars have addressed this topic in books with titles like ‘who owns the past?’, ‘who owns culture’.
Books as such include Messenger (1989), Brown (2004), Gibbon (2005), Cuno (2008), and others.

577 Mastalir, (1992), 1037-1045; Gerstenblith (1995), 559,567; Mezey (2007), 2004-2005.

578 Waldron, (1993), 185,188; Welsh, (1997), 12-18; Posner (2007), 222.

579 Singer & Beermann (1993), 217, 244; Brown (2003).

580 Carpenter, Katyal & Riley (2009), 1039-1044.

581 Carpenter, Katyal & Riley (2009), 1022.

582 Carpenter, Katyal & Riley (2009), 1022-1124.

583 Merryman (1986), 831-853.

584]n Iriye’s Cultural Internationalism and World Order, cultural internationalism entails a variety of activities
undertaken to link countries and peoples through the exchange of ideas and persons, through scholarly
cooperation, or through efforts at facilitating cross-national understanding. This use of cultural

internationalism is different from Merryman’s. See Iriye (1997).
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a special interest, and it implies the attribution of national character to objects, independently of their
location or ownership. It legitimizes national export controls and demands for the ‘repatriation’ of
cultural property. In Merryman’s conception of ‘cultural nationalism’, the attachment of cultural objects
to their home countries is highlighted.>®> He concludes that both views have their legitimate places, and
have something important to contribute to the formation of policy, locally, nationally, and internationally,
concerning pieces of humanity’s material culture. But where choices have to be made between the two
ways of thinking, then the values of cultural internationalism — preservation, integrity, distribution, and
access — seem to carry greater weight, because the firm, insistent presentation of the those values in
discussions about trade in and repatriation of cultural property will in the longer run serve the interests of

all mankind.>86

Merryman’s article is highly influential and has been cited in almost all the papers relating to law and
cultural heritage. As Stamatoudi observes, the ‘tale’ of cultural property law is very much a “Tale of Two
Cities™ nationalism and internationalism. But the views of these two opposing camps are becoming less
rigid, as both camps are borrowing arguments from each other. However, she contends that the
arguments advocating antiquities are best preserved in countries which have the means to preserve and
exhibit them have lost ground, because they ‘divide the world further into those who ‘can’ and those who
‘cannot’ instead of shifting the discussion to those who can help and those who cannot.”7 Chinese
scholars Wang Yunxia and Huang Shuqing insist that as a general rule, the rights of people from countries
of origin should be respected first; only when a state fails to protect cultural heritage or destroys cultural
heritage intentionally, should cultural internationalism prevail.58 They maintain that cultural nationalism
does not hinder cultural exchange. Cultural exchange generates respect and appreciation of a culture, but
it should be conducted in a lawful way and respect the will of the people from the countries of origin.

Taking the Terracotta Army as an example, cultural nationalism can promote both the preservation and

585 Generally, the term nationalism is used to describe two phenomena: the attitude that the members of a
country when they care about their national identity, and actions to achieve self-determination. Cultural
nationalism in some literature has been defined as a form of actions to achieve self-determination, contrasted
with ethnic nationalism and liberal nationalism. Ethnic nationalism, rooted in an ethnic conception of ‘the
nation’, defines membership in the nation in terms of descent. Civic nationalism, by contrast, is a kind of
nationalism compatible with values of freedom, tolerance, equality, and individual rights. A ‘civic nation’ in this
sense, need not be unified by commonalities of language or culture. But Merryman’s reference of cultural
nationalism concerns about national identity, rather than actions to self-determination. See Nielsen (1999),
119-130; Stilz (2009), 257.

586 Merryman (1986), 852-853.

587 Stamatoudi (2011), 253-254.

588 Wang, Y. & Huang, S. (2008), 41-47.
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exchange of culture effectively.’8® A Chinese expert on cultural heritage, Xie Chensheng, argues that the
nature of cultural objects is comparable with that of intellectual property: the knowledge should be shared
by all the people in the world, but the intellectual property right can only belong to a legal person. The
overemphasis of international ownership of cultural objects is equated to the legalization of looting
cultural objects. In other words, it would be legal to take or loot all cultural objects, if these cultural

objects belonged to all people.>

In the case of claiming cultural heritage by countries of origin, how are cultural objects related with a
country and with a cultural group? Before addressing this issue, an examination of the relationship

between a state and a culture may help.

6.2.3.1 States and Cultures

The terms ‘state’, ‘country’, and ‘nation’ are often used interchangeably in English; for example, the
expression ‘throughout the nation’ simply means ‘throughout the country’ in the United States. Seton-
Watson, author of the influential work Nations and States, argued that ‘no scientific definition of the
nation can be devised; yet the phenomenon has existed and exists’.>! Seton-Watson defines a nation ‘a
community of people, whose members are bound together by a sense of solidarity, a common culture, a
national consciousness’; but defines a state as ‘a legal and political organization, with the power to require
obedience and loyalty from its citizens’.>?2 In this chapter, I follow Seton-Watson’s definitions of ‘nation’
and ‘state’. In the opinion of Seton-Watson, a nation exists when a significant number of people in a
community consider themselves as forming a nation, or behave as if they formed one. It is not necessary
that the whole of the population should feel that connection, or behave in the same way. Nor is it
possible to fix an absolute minimum percentage of a population which is so affected. When a significant
group holds this belief, it possesses ‘national consciousness.>? In Benedict Anderson’s celebrated Imagined
Communities, a nation is described as ‘an imagined political-community’.5** A nation is imagined because
the members of even the smallest nation will never know of their fellow-members, meet them, or hear of
them, yet in the minds of each lives the image of their communion.>®> But Anderson is insistent that

‘imagined’ does not mean ‘false’, because all communities beyond the original gatherer-hunter groups

589 Since it was discovered in 1974, the Terracotta Army has been exhibited for more than a hundred times in
over forty countries. Increasing amount of visitors come to the place of discovery to admire the Terracotta
Army. In the year 2011 alone, a recorded number of more than four million Chinese and non-Chinese visitors
went to the Terracotta Army museum. Wang, Y. & Huang, S. (2008), 46-47.

590 Xie, C. (2013).

591 Seton-Watson (1997), 5.

592 Seton-Watson (1997), 1.

593 Seton-Watson (1997), 5.

594 Anderson (1983), 5-6.

595 Anderson (1983), 5-6.
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have to conduct a similar act of imagining. ‘Communities are to be distinguished, not by their

falsity/genuineness, but by the style in which they are imagined’.5%

In Seton-Watson’s description, a state can exist without a nation, or with several nations; and a nation can
be coterminous with the population of one state, or be included together with other nations within one
state, or be divided between several states.”” Seton-Watson’s definition of nation is bound by ‘common
culture’, so the relationship between a state and a nation is comparable to that between a state and a
culture. However, in Gellnet’s view, there is no obvious relation between a state and a culture in the
modern world. Gellner maintains that in the modern world the role of culture in human life was totally
transformed by economic and scientific changes, which have transformed the world since the seventeenth
century when nationalism was introduced. Nationalism creates nations, not the other way around. Thus
nationalism is, essentially, the general imposition of a high culture on society; the nation is a product of
the process of modernization.”?® By contrast, Gellner’s student Smith holds an opposite argument on
nationalism. Smith emphasizes the importance of myths, memories, traditions, and symbols of ethnic
heritage in the formation and persistence of the modern nation state. These cultural and historical
elements also form the basis of competing claims to territory, patrimony, and resources® The debate
between Gellner and Smith highlights the complex relationship between ‘states’ and ‘nations’ or ‘cultures’

in the modern world.

The well-known political philosopher, Kymlicka, notes that most of the world’s states are multinational or
multicultural countries.®® In other words, a state is a federation of various cultures. But as Kymlicka
points out, in multinational or multicultural countries, there typically is a majority national group, and
then one or more national minorities. ‘However, historically, virtually all liberal democracies have, at one
point or another, attempted to diffuse a single societal culture throughout all of its territory’.?0! ‘Societal
culture’, according to Kymlicka, is ‘a culture which provides its members with meaningful ways of life
across the full range of human activities, including social, educational, religious, recreational, and
economic life, encompassing both public and private spheres’.®02 Promoting integration into a common
societal culture — a common citizenship, a common language — has been seen as essential to social
equality and political cohesion in modern states. Some minorities have accepted integration into the

common societal culture, while others have strongly resisted integration. For some national minorities,

59 Anderson (1983), 6.

597 Seton-Watson (1997), 5.

598 Gellner (1983), 3-4, 56-57; Gellner & Smith (1996), 367-368.

599 Smith (1999), 8-10.

600 The 200 countries and regions contain over 600 living language groups, and some 2,500 ethnic groups and
multitude of religions in the world today. See Kymlicka, (1995a), 1, 76; Kymlicka (1997), 19, 29.

601 Kymlicka (1997), 19, 28.

602 Kymlicka (1995a), 19, 28.
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the imposition of the majority language threatens their existing culturally distinct society.93 To take China
as an example, the Han Chinese are the majority ethnic group native to China. In addition to Han
Chinese, there are another fifty-five minority ethnic groups with distinctive cultures. Also among the Han
Chinese, there is considerable genetic, linguistic, cultural, and social diversity mainly due to the long
history of immigration and assimilation. When we speak of ‘the Cantonese’ as opposed to ‘the Chinese’ or
‘the Sichuanese’, and even something as broad as ‘the North’ or as ‘the South’, it can be sufficiently
meaningful for some purposes.®® For social cohesion, the Chinese government promotes a common
culture, which is mainly based on Han culture, over mainland China. However, the promotion of the
Chinese societal culture has encountered resistance with some minorities, notably the Tibetan and
Uighur.%% Besides, Chinese culture or Han culture is not limited to mainland China. For instance,

Singapore is also a society populated predominantly by cultural and ethnic Chinese.60

Opverall, states and cultures are interlinked but different concepts; the extent of a culture and the
boundaries of a state are not necessarily congruent. In the international community, a state operates as the
legal representative for its people and cultures. In some countries, the promotion of a societal culture or
national identity is designed to bridge a culture and a state, but it could be the situation that interests of a

culture conflict with that of a state, especially the minority culture in multicultural states.

6.2.3.2 Countries of Origin and Cultural Objects

Given the complex relationship between states and cultures, the lack of distinction between a ‘culture’
and a ‘sovereign state’ in the ‘cultural nationalism’ thesis has drawn sharp criticism from many
commentators, such as James Cuno. Cuno, the former curator of the Art Institute of Chicago, argues that
cultural objects have no obvious relation to nation-states in the book Who Omwns Antiguity?. The

relationship is no more than a historical accident: ‘they happen to have been found within its modern

603 Kymlicka (1997), 28-32.

604 Baker (1998), 381

605 Also within Han Chinese, there are also voices to preserve their local culture. It is reported that some
Cantonese speakers protest the increase of the amount of local television broadcast in Mandarin. On the other
hand, promotion of societal culture does not necessarily contradict with the local cultural identity, as a people
can have multiple identities. The identity of being Chinese and that of being Cantonese are in most of the cases
in harmony. See Ramzy (2010).

606 The distinguished historian Tu Wei-ming put forward the concept of ‘cultural China’ against political China.
The boundaries of political China, as an independent state, are not congruent with cultural China. Tu Wei-
ming identifies three peripheries of cultural China. The first consist of mainland China, Taiwan, Hong Kong
and Singapore. The second consists of overseas Chinese communities scattered throughout the world. The
third consists of individuals ‘who try to understand China intellectually and bring their conceptions of China to

their own linguistic communities’. See Tu, W. (1991), 12-13.
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borders’. ©7 Cuno studies the cases of Turkey and China. In the China’s case, Cuno distinguishes the
notions of ‘culture’ and ‘national culture’ by contrasting “Xinjiang minority culture’ against ‘Chinese
national culture’. National culture, in Cuno’s eyes, is a ‘political construction’, while culture is ‘a porous,
constantly evolving and dynamic human creation, the result of numerous and endless influences from
generations of contact with foreign people’.?08 China is multicultural, but China is trying to officially
include its minority cultures within the majority culture that is of the elite and ruling people. Cuno asserts
that Chinese national culture is not the ‘culture of every ethnic or linguistic group within modern
China’.0% Looking back to the historical development of Xinjiang, Cuno finds that the Xinjiang region is
and always has been a borderland; it was not always under the control of China. People living in Xinjiang
have their own Uighur cultural identity, which is formed by the people’s history as frontier or border
people and is different from the Han identity. Though Uighurs have the Chinese citizenship, Uighur
identity is the most important identity for Uighurs.610 Cuno states ‘it is hard to imagine, when driving the
long, straight, recently paved road from Urumgqi to Turpan, that many people there cared about the
Yuanmingyuan sculptures when they were looted in the 1860 or ‘saved’ for China and the Chinese in
2000’.¢"1 From another approach, the famed scholar David Lowenthal insists that the past is another
country. For Lowenthal, the idea that nations and tribes are enduring entities with sacred rights to time-
honored legacies is mistaken. Nobody ‘owns’ a past. The history we study is never our own; it is always
the history of people who were in some respects like us and in others different. The national, tribal, and
local retention and restitution claims are flawed in logic, untenable in fact, lethally divisive in practice.
These claims endure because they are embedded in long-standing notions of cultural property- even of
natural and intangible legacies, and because global agencies and scholarly bodies lend them moral

standing.612

Moreover, ‘nationalism’ has been frowned upon in Europe after the world wars, as Kymlicka states. The
image of ‘nationalism’ has been shaped to be culturally xenophobic, ethnically exclusionary, anti-
democratic, territorially expansionist, and prone to violence in Europe. In the discussion of the Quebec
nationalism, partly to avoid the negative connotations of nationalism, some defenders of enhanced

powers for Quebec avoid the language of nation and nationalism. Instead they talk in the language of

607 Notably, by Cuno’s definition, ‘nation’ refers to both the ‘sovereign authority’ and the ‘group of people’,
equated to nation-state in the book. Cuno (2008), 17.

608 Cuno (2008), 92.

609 Cuno (2008), 92.

610 Cuno (2008), 106-111.

611 Cuno (2008), 112-113.

612 Lowenthal (2005), 403-411; Lowenthal (1985). Some scholars like Sidney E. Mead and Jonathan Friedman
hold an opposite opinion to Lownthal’s view. In their view, self-determination does not occur in a vacuum,

but in a world already defined. The past is always practiced in the present; constructing the past is an act of

self-identification. See Mead (1971), 4-5, 13; Friedman (1992), 837, 853, 856.
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community, culture and identity. Kymlicha cites Webber as an example, who proposes that people should

avoid the language on nationalism when discussing Quebec.¢!3

Therefore, linking cultural objects to ‘country of origin’ have been thought to be problematic or flawed by
many scholars. In their opinion, cultural objects have no nationality. I share Cuno’s view on the relation
between minority culture and majority culture in a state. Uighurs probably do not care about the bronze
sculptures looted from Yuanmingyuan, but Cuno has not elaborated on whether Uighurs care about their
own Uighur cultural objects. If a great Uighur palace was destroyed and plundered, would the Uighurs
care about those looted objects? If Cuno explores this issue from the perspective of the Uighur cultural

identity instead of Chinese national identity, would he reach to the same conclusion?

As Graham and Howard point out, ‘the idea of present-centeredness is a recurrent theme in the recent
literature on cultural heritage’.614 It means that the study of heritage does not involve a direct engagement
with the study of history; instead, ‘the contents, interpretations, and representations of the heritage
resource are selected according to the demands of the present and, in turn, bequeathed to an imagined
future’. 615 In brief, it is now largely agreed that most heritage has little intrinsic worth, but it is the people
that place values upon artefacts or activities. People view heritage through a whole series of lenses:
religion, ethnicity, class, wealth, gender, personal history. Meanings of cultural heritage are ‘marked out by
identity, and are produced and exchanged through social interaction in a variety of media; they are also
created through consumption’.61¢ In line with this, it is the people that place values upon cultural objects.
Another important scholar, Kwame Anthony Appiah, put forward the idea that ‘the connection people
feel those objects that are symbolically theirs, because they were produced from within a world of
meaning created by their ancestors — the connection to art through identity — is powerful’.617 As in the
case of the Vikings, whose cultural identity is tied up with lineage and locality, most cultural patrimony
was produced before the modern state Norway came into being. Some wonderful gold and iron work
made by the Viking ancestors are displayed in the national museum in Oslo; if a Viking was told that

those objects belonged not to the Viking descendants but to the state, they would be astonished. ¢18

613 See Kymlicka (1997), 14-15.

614Some important literature in this field includes: Lowenthal (1998); Peckham (2003), 1-13; Ashworth,
Graham & Tunbridge (2007); Graham, Ashworth & Tunbridge, (2000); Graham (2002), 1003—-1017; Smith
(2004).

615 Graham & Howard (2008), 2.

616 Graham & Howard (2008), 2.

617 Appiah (2007), 134-135.

618 Appiah (2007), 118-121.
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In reality of course, some people feel strong connections to their countries or to their cultural background
(morality, religion, nation, or tradition).6!? Cultural objects, as elements of identity, are represented and
interpreted in different ways by different people. Accordingly, cultural objects are referred to as national
treasures for a country, sacred items for a religion or a tribe, and symbols of collective memory for a
community. A sovereign country is empowered to enact domestic legislation and sign international
conventions on cultural issues. In some repatriation actions, a country of origin is the legal representative
for its cultural groups in the global society. However, the assertion that ‘cultural heritage belongs to the
country of origin’ is not tenable in all cases.®?" First of all, border lines of states have changed and can be
changing, so in some cases, it is very problematic to identify the country of origin for some cultural
objects. Suppose that a cultural object was looted from the former Yugoslavia, which has dissolved into
six countries (if Kosovo is included, the number would be seven), and now these countries are claiming
this object. How to identify the country of origin? The most recent case of such disputes concerns a
collection of Crimean cultural objects loaned by the Allard Pierson museum in Amsterdam. Russia
annexed Crimea a month after the exhibition was opened in Amsterdam, and now both Ukraine and
Russia insist the Crimean treasure must be returned to them.%2! In this case, is Russia or Ukraine the
country of origin of the Crimean treasures exhibited in the Allard Pierson museum? Furthermore, some
cultural objects were exported voluntarily through cross-border trade or cultural communication in
history. For example, Chinese porcelains have been exported to Europe since the 16th century, and some
cultural objects were offered as gifts to other countries in history. It is important to distinguish the
involuntarily lost objects from others. Nevertheless, in discussing restitution and return of cultural objects
to countries of origin and indigenous people that were victims of colonization or conquest, repatriation of

looted or stolen cultural objects has implications of the recognition of their cultural identity.¢2?

619 Charles Taylor claims what people see themselves defined by their cultural background is not just that they
are strongly attached to this background. Rather it is the cultural background that ‘provides the frame within
which they can determine where they stand on questions of what is good, or worthwhile, or admirable, or of
value’. See Taylor (1989), 27.

620 In has been pointed out in the ICOM Study of 1979 that: the notion is often ambiguous. ‘It can in fact
indicate the country in which the work was created, the country of which its author is a national or the last
country to hold the object prior to its removal. Due to the course of history, the changing of national
boundaries and State succession, the three elements do not always coincide and contemporary events show the
partitioning of State still take place.” See ICOM (1979), 65.

621 Stetling (2014).

622Some books have discussed this issue in the title of imperialism, conquest or colonization. See Nafziger &

Nicgorski (2009); Merryman (2009).
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6.3 Right to Cultural Identity and Cultural Heritage
For some people, being denied the right to their cultural heritage means that their cultural identity is not
recognized, since cultural heritage is instrumental to their cultural identity. Before continuing, 1 will

explore the politics of cultural identity.

6.3.1 The Politics of Recognition

The discussion of cultural identity is closely associated with multiculturalism. Since the 1960s, the idea of
‘multiculturalism’ has developed. Trudeau, the former Prime Minister of Canada, defended the
multiculturalism policy to the House of Commons on 8 October 1971. His speech perfectly summarizes
the notion of multiculturalism: ‘there cannot be one cultural policy for Canadians of British and French
origin, another for the original peoples and yet a third for all others. For although there are two official
languages, there is no official culture, nor does any ethnic group take precedence over any other. No
citizen or group of citizens is other than Canadian, and all should be treated fairly...Canadian identity will
not be undermined by multiculturalism. Indeed, we believe that cultural pluralism is the very essence of
Canadian identity. Every ethnic has the right to preserve and develop its own culture and values within

the Canadian.’623

The central idea of multiculturalism is that every cultural group is equal and should be treated fairly.
Nevertheless, liberal theotries of multiculturalism dominate the field in the rich literature.2* Robert
Goodin suggests that although liberals have argued from different perspectives, ‘all of them share an
affinity with ‘protective multiculturalism’ in representing minority cultures as against the majority rather
than as benefiting the majority’.6%> Protective multiculturalism highlights the right to minority cultures,
which concerns the issue of cultural imbalance between the majority culture and minority culture in some
multicultural states. It is generally agreed on that cultures provide the options for living a life. Thus
protection of minority cultures is not only beneficial to minorities, but also makes the options available to
other peoples.t?0 In Kymlicka’s eyes, protecting the group-differentiated rights or collective rights of the
ethno-cultural groups is an approach to solve the conflicts between different peoples.®?” Responding to
the fear that protection of collective rights is inimical to individual rights, Kymlicka distinguishes two
kinds of claims that an ethnic or national group might make.?28 The first involves intra-group relations,

e.g., the decision of individual members not to follow traditional practices; internal restrictions may raise

623 Trudeau (1971).

624 Kymlicka (1995b); Mishra, (2004), 180-181; Spiliopoulou Akermark (1997), 125-126; Beck (2004), 1.

625 Goodin (2000), 290.

626 Appiah (2005), 70.

627 Kymlicka (1995b), 3.

628 As stated by Kwame Anthony Appiah, for a long time, the great liberal struggle was to get the state to treat
its members as individuals only, without favoring or disfavoring particular ethnic or religious or gender
identities. If the state is in the business of advantaging and disadvantaging particular identities in ways, it will

encroach upon individual’s freedom to shape his or her life. Appiah (2005), 70.
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the danger of individual oppression. The second involves inter-group relations — that is, the ethnic or
national group may seek to protect its distinct existence and identity by limiting the impact of the
decisions of the larger society. External decisions may raise certain dangers of unfairness between groups;
an extreme example is South Africa under Apartheid.0? Kymlicka posits that liberals can and should
endorse certain external protections, where they promote fairness between groups, but should reject
internal restrictions which limit the right of group members to question and revise traditional authorities
and practices. In sum, certain ‘collective rights’ of minority cultures are consistent with liberal democratic

principles.630

In contrast to the so-called liberal multiculturalism, communitarian philosophers emphasize that diverse
cultural identities and languages are social goods, and they should be presumed to be of equal worth.®3! In
the essay ‘The Politics of Recognition’, Taylor contends that at the heart of the politics of
multiculturalism is the demand for recognition.®3? The demand for recognition in the context of
multiculturalism is given urgency by the supposed links between recognition and identity: “The thesis is
that our identity is partly shaped by recognition or its absence, often by the misrecognition of others, and
so a person or group of people can suffer real distortion, if the people or society around them mirror
back to them a confining or demeaning or contemptible picture of themselves.’033 To illustrate this thesis,
Taylor cites the arguments made by some feminists as an example. Because of the misrecognition, women
have considered themselves inferior to men, and they suffer the pain of low self-esteem. Their self-
depreciation becomes the source of their own oppression.®3* According to Taylor, in hierarchical societies,
people’s identity was largely fixed by his or her social position in the earlier. That means a person’s place
in society to a large extent was determined by what other people recognized that person. With the decline
of social hierarchies, the seeds of liberalism were sown. Taylor identifies two important notions
underlying liberalism: the ideal of ‘authenticity’ and the ‘politics of equal dignity’. The ideal of authenticity
is about new understanding of individual identity which has emerged since the end of the eighteenth
century. It emphasizes the value of ‘being true to myself’ and ‘my own particular way of being’. This ideal

becomes crucial in modern consciousness: ‘each of our voices has something unique to say’.03 The

629 Kymlicka (19952), 35-36.

630 Kymlicka (1995a), 37. Other distinguished liberal political philosophers, e.g., John Rawls, Joseph Raz have
also contributed to the theory of multiculturalism. For a brief introduction of the argument of these thinkers,
see Parekh (2000), 80-109.

631 Taylor (1994), 25-73; see also Song (2014).

032 Taylor (1994), 25-73. In addition to Taylor also considers that the cluster of social movements led by
diverse cultural groups in the last decades form part of the wider struggle for recognition of identity and
difference, more accurately, of identity-related differences. See Parekh (2000), 1-2.

633 Taylor (1994), 25.

634 Taylor (1994), 25-26.

635 Taylor (1994), 28-30.
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‘politics of equal dignity’ is based on the idea that all humans are equally worthy of respect. These politics
were shaped by Rousseau and Immanual Kant in Western civilization, now used in a universalist and
egalitarian sense.®3¢ However, Taylor notes that the politics of equal dignity ignores the importance of
different cultural backgrounds which are crucial in the construction of individual identity. Hence, Taylor
proposes the ‘politics of difference’. For Taylor, the politics of difference is ‘full of denunciations of
discrimination and refusals of second-class citizenship’, and it ‘gives the principle of universal equality a
point of entry within the politics of dignity’.%3” Today most theories of recognition assume that people
depend on the feedback of others in the society to construct their identity; people who experience non-
recognition or misrecognition will find it difficult to embrace themselves and to have successful

relationships with others.038

Issues of cultural identity also go hand in hand with another concept: cultural diversity. In the process of
globalization, some people are apprehensive about the effects of the loss or marginalization of smaller
cultures. Research has shown that the more the world becomes global, the more people feel local.63 The
unprecedented globalization has caused fear that all cultures might be assimilated, thus in this context,
people would like to embrace their identity and difference. Concerns have been expressed about the
survival of local cultures. Some people consider that local cultures are transformed or absorbed by a
dominant outside culture; cultural autonomy is lost.%40 Dedication to cultural diversity is part of the global
battle against the cultural homogenization and commercialization of culture.®*! UNECSO has organized
numerous conferences, round tables, colloquiums, seminars and other meetings, as well as reports,
publications, and studies on cultural diversity.®42 The Universal Declaration on Cultural Diversity was
adopted unanimously by Member States of UNESCO on 2 November 2001. According to the Director-
General of UNESCO, this Declaration raises cultural diversity to the level of ‘the common heritage of
humanity’, ‘as necessary for humankind as biodiversity is for nature’ and makes its defense an ethical
imperative indissociable from respect for the dignity of the individual.®43 It makes it clear that each
individual must acknowledge not only otherness in all its forms but also the plurality of his or her own
identity, within societies that are themselves plural. Only in this way can cultural diversity be preserved as

an adaptive process and as a capacity for expression, creation and innovation.®* After this Declaration,

636 Taylor (1994), 27.

637 Taylor (1994), 38-39;

038 See Taylor (1994), 25-26; Iser (2013).

639 Castells (2010), xxiii.

640 Barker (2008), 159-160; Amaladoss, (1999); Hopper (2007).

641 Schorlemer & Stoll (2012), 1.

642 For an overview until 2010, see UNESCO, ‘Reflections on cultural diversity’, 2010, viewed June 8, 2014,
http:/ /www.unesco.org/en/cultural-diversity/reflections-on-cultural-diversity/.

643 Matsuura (2002), 3.

644 Matsuura (2002), 3.
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the Member States wished to adopt a legally binding instrument on cultural diversity, the product of
which is the Convention on the Protection and Promotion of the Diversity of Cultural Expressions of
2005.94> Though this Convention has been characterized as a ‘sheep in wolf’s clothing’ or legally speaking
as a ‘hard legal instrument’ with a ‘soft legal content’, it is noted that ‘its legal content has been and will be

capable of influencing and steering future developments in international law in general’.640

6.3.2 How Repatriation of Cultural Heritage Relates to Recognition of Cultural Heritage?

In periods of imperialism and colonization, some cultures have been disrespected or oppressed;
reiterating their own cultural identity and unique culture in the post-colonization period is in its truest
sense striving for recognition of their cultural identity, and serves the foundation of independence. For
example, the Declaration of Intergovernmental Conference on Cultural Policies in Africa of 1975 declares:
‘Cultural identity serves as a foundation for the independence and the construction of modern African
nations; African culture remains a decisive weapon in struggle for liberation and in the continuing fight
against colonialism, racism and apartheid; it is a basic manifestation of the feeling of unity and solidarity
inspiring contemporary Africa....’*47 Repatriating cultural objects removed from a colonial context is part
of the campaign demanding recognition of their cultural identity, because the displacement of these
cultural objects from their original cultures symbolizes non-recognition and disrespect of their cultural

identity.

In most repatriation cases, the loss of cultural objects took place at a time when people did not have the
capability to protect their lives and cultural heritage. It should be pointed out that attitudes toward
colonialism and imperialism have varied greatly from time to time and from place to place. Edward Said
has shown the Europeans divided the world into the East (Oriental) and the West, or uncivilized and
civilized in the thought-provoking book Orientalism. For Europeans, the Orientals had been seen as non-
human beings, and the Eastern societies had been characterized as static, uncivilized, and undeveloped.®*8
In the revised edition of Imagined Communities, Anderson confirms such Orientalist imaginings of the

nineteen-century colonial states, by looking into the institutions of the census, maps and museums.

645 The Convention was adopted at the 33rd session of the General Conference of the UNESCO, and entered
into force on March 2007. By 11 November 2013, 133 states have become Contracting Parties to the
Convention. It contains 35 articles and one annex, and addresses a large number of concerns related to
‘cultural and trade problems’. For a general review of the Convention, see Neuwirth (2012), 45-69.

646 Neuwirth (2012), 69.

647The conference was organized by UNESCO with the co-operation of the Organization of African Unity in
Accra between 27 Oct. to 6 Nov. 1975. The Russian professor Vladimir Kartashkin observes that countries
under colonial domination are intensely aware of the need to establish and assert a national identity on the
basis of cultural values which often need to be revised and adapted to present conditions. Cultural identity
contributes to liberation, for it provides a justification for independence movements and resistance to
colonialism. Kartashkin, (1982), 129.

648 Said (1994).
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Anderson argues that museums exhibiting colonial objects serve the purpose of dominating. As in the
cases of Burma, the contemporary natives were thought to be no longer capable of repeating their
putative ancestors’ achievements. Exhibition of monuments in rural poverty told the natives: ‘Our very
presence shows that you have always been, or have long become, incapable of ecither greatness or self-
rule’.%¥ At the beginning of the twentieth century, some people defended colonization by ‘social
efficiency’, which assumes the Western European nations represent the most socially efficient nations,
and some other nations as being weaker.%® They argued that human progress requires the efficient
nations to rule the non-efficient nations, because the earth has to be peopled, governed and developed.é5!
In the mid-twentieth century, some equated imperialism with free trade, namely John Gallagher and
Ronald Robinson. In their influential article “The Imperialism of Free Trade’, Gallagher and Robinson
have written that ‘it is necessaty to revise our estimate of the so-called ‘imperialist’ era’.652 By contrast,
people victimized by colonization and imperialism generally have a grievance of the ‘invasion’ by colonial
powers or imperialists. This grievance comes from being treated as second-class people, and their culture
being considered undeveloped. For instance, Chinese people would consider imperialism as conquest,

inequality, exploitation and hegemony.

Nowadays, people generally despise the practice of colonization. However departing from their cultural
objects involuntarily are still thorns for some people, which is the legacy of periods of colonialism and
imperialism. Seeing those objects displayed in foreign museums might keep refreshing people’s memory
of the history of being colonized, conquered or mistreated. This memory has nurtured resentment,
misunderstanding and conflicts, and it is still haunting some people.®>3 This experience might cause ‘crisis
of cultural identity’— people feel not knowing who they are.%%* In Alfred’s view, the spiritual crisis that
colonized people are undergoing is a terrible experience for them. To solve this problem, those people

have to gain recognition and respect; they have to regenerate themselves and take back their own

649 Anderson, (2000), 181.

650 Hobson (1902), 154-156.

651 Hobson (1902), 154-156.

652 In their opinion, political annexations or imperial hegemonies was the unavoidable consequence when other
means of securing free trade were exhausted. Thus they suggest, ‘the historian who is secking to find the
deepest meaning of the expansion at the end of the nineteenth century should look not at the mere pegging
out of claims in African jungles and bush, but at the successful exploitation of the empire, both formal and
informal, which was then coming to fruition in India, in Latin American, in Canada and elsewhere.” See
Gallagher and Robin, (1953), 1-15.

053 See Alfred (2005); Alfred (2011), 79-96.

654 Taylor suggests that an identity crisis is a painful and frightening experience. People experiencing an
‘identity crisis’ lack a frame or horizon, ‘within which things can take on a stable significance, within which

some life possibilities can be seen as good or meaningful, others as bad or trivial’. See Taylor (1989), 27-28.
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dignity.®>> Also broken trust between peoples caused in those periods would ultimately hinder cultural
communication. For instance, the Guimet Museum in Paris scheduled to display priceless archeological
items loaned from Bangladesh in 2007. However, this exhibition generated huge protest in Bangladesh,
and finally France accepted Bangladesh’s decision not to go ahead with the display of the items and

cancelled the exhibition in Paris.656

6.3.3 A Cosmopolitan View

Even though repatriation of cultural objects has implications for the politics of recognition, some defend
the collections of looted or colonial cultural heritage from a cultural internationalist perspective — taking
cultural heritage as components of a common human culture. Cultural internationalism originates from

the concept of cosmopolitanism.657

In the essay “Toward Perpetual Peace’, Kant identifies three definitive articles as guiding principles to
protect people from war. Namely, the civil constitution of every state shall be republican; the right of
nations shall be based on a federation of free states; and cosmopolitan right shall be limited to conditions
of universal hospitality.0> In Kant’s theory, no one originally has any greater right than any others to
occupy any particular portion of the earth; thus a stranger shall not be treated as an enemy when he
arrives on someone else’s territory. Kant stresses that the idea of ‘a cosmopolitan right is a necessary
complement to the unwritten code of political and international right, transforming it into a universal
right of humanity’.0> Although some scholars have argued that Kant’s scheme for perpetual peace has
been undermined by the subsequent course of history of numerous wars, Kant’s vision is regarded as ‘the
single most important philosophical source for contemporary normative theories of international

relations’. %0 Furthermore, it has recently been argued that there is a change today which implies

655 Alfred (2011), 90-96.

656 See ‘France to return artifacts, cancels Guimet exhibition’, bdnews24, 27 December 2007, viewed October
14, 2014, http://bdnews24.com/bangladesh/2007 /12/27 / france-to-return-artefacts-cancels-guimet-
exhibition1.

657The term cosmopolitan, ‘citizen of cosmos’, was first coined in the fifth century B.C., when asked where he
came from, Diogenes of Sinope said, he said ‘I am a citizen of the world.” and it has been repeated by many
philosophers since then. The cosmos referred to the world, not in the sense of earth, but in the sense of
universe. Talk of cosmopolitanism originally signalled, then, a rejection of the conventional view that every
civilized person belonged to a community among communities. See Laertius (1926), 65; Kleigeld & Brown
(2013).

058 Kant (1991), 3-9.

659 Kant (1991), 9.

660 Guyer (2005); Cheah (1998), 23. It is conceived that there are two streams of cosmopolitanism that
occurred between Kant and Marx. The Communist Manifesto of the Communist Party (1848) famously claims

that ‘the bourgeoisiec has brought its exploitation of the world market given a cosmopolitan character to
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cosmopolitanism is becoming a legal-political reality. The change includes the developing cosmopolitan

conscience, the inter-dependent global market, and the shared global risks.6¢1

Universal Musenms

Kant’s idea of cosmopolitanism has been embraced by a number of contemporary theorists to address the
relocation of cultural heritage, such as Merryman, Cuno, Lowenthal, and Appiah. To my mind, the artist
Day worded this beautifully: ‘art is a language of wider than national comprehension, and seems,
therefore, just the one form of expression which can and should be cosmopolitan’.¢62 Some art historians
claim cultural internationalism to be a foundational belief in the discipline of art history in many ways. Art
history rests on the assumption that it is possible for someone to look at art from a time and place not
her own and understand it. Taken to extremes, this assumption can erase cultural, social, and historical
differences.?03 Esner argues, ‘art knows no fatherland’. ¢4 To support her argument, Esner cites a remark
by Thoré-Biirger, a French art critic: “‘When the art of all countries, each with its own indigenous qualities,
has moved closer together, when [artists] have got into the habit of reciprocal exchange, art will take on a
new quality; it will be infinitely enriched without, however, sacrificing the particular genius of each

people...”.065

Cosmopolitanism also provides the philosophical source for universal museums. The foremost curators
of the British Museum, MacGregor and Williams, argue it is not the extensive collections but the
privileged interpreter of a set of universal cultural values that undetlies in the universal museums. For
universal museums, cross-cultural comment and interpretation is necessary; it is believed that most
objects hold many meanings.®%® Defending the collection of the British Museum, its former director,
David Wilson, lists a number of reasons why they cannot contemplate the return of any part of their
collections to countries of origin. In addition to the local conditions of insecurity, atmospheric pollution,
political instability, the most important defense is on good philosophical grounds. In Wilson’s view, the
British Museum was founded as a universal museum and has remained true to the idea. The British

Museum is designed to present as complete and integrated a picture, thus political, emotional, nationalistic

production and consumption in every country’ and that, through this process, the proletariat was becoming the
truly universal class. See Colas (2011), 1053-1056.

661 Lourme (2014), 1-2.

662See Image (1902), 374-375. I owe the source to Brockington, (2009), 1-2. Léonce Bénédite made a similar
statement that ‘In the domain of art, there are, propetly speaking, no more diverse nations speaking different
languages; at the very most there are neighboring provinces, which can tell apart only by the local accent.” See
Esner (2001), 360; Brockington (2009), 3.

663 Niedzielski-Eichner (2005), 192-193.

664 Esner (2001), 357-373.

665 Esner (2001), 357-373.

666 MacGregor & Williams (2005), 59.
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or sentimental influence on the collections shall be inhibited.®¢” Wilson’s idea has been endorsed by other

universal museums, notably the Declaration on the Importance and Value of Universal Museums.

Nevertheless, as O’Neil points out, the credibility of the idea of universal museums is undermined by its
being deployed chiefly as a defense against repatriation claims. A way of refusing to engage in dialogue
around the issue of repatriation is as likely to confirm prejudice.%8 In contrast to the embracement of the
idea of universal museums in the West, people requesting the return of cultural objects to their countries
of origin criticize the Declaration. In an article, Opoku, a scholar from Ghana, suggests that the idea of
universal museum is the invention by Western museum curators to defend their past dubious acquisitions.
He writes with sarcasm: ‘they are busy preaching that these objects are part of the heritage of mankind
that they are keeping for all, at a time when most Western countries have made it almost impossible for
Africans and Asians to enter their territories. It makes one wonder whether the museum directors know
the implications of what they are preaching. Or are they simply living in another world, far from the
realities of racial politics in international relations? There is hardly anyone in the non-Western world who
does not view the so-called great museums as fortresses for looted artefacts of others.’0” Therefore, as
Curtis notes, the challenge for universal museums is to develop a real universal ideal: one that is available

outside Europe and the US where all the signatories to the Declaration are based.670

Similarly, the Indian scholar, Kingh, has elaborated on how Western museums are seen outside the West.
In line with her findings, Western museums are seen as ‘terrifying places with insatiable appetites’ by
those people.”! These museums are considered not just as cultural institutions, but as the arms of more
powerful states. In spite of their apparent good intentions, Western universal museums are often viewed
‘with resentment and suspicion in the non-West’.672 She says telling people that universal museums
promote tolerance and mutual respect in some places would provoke anger or derision. However, she
feels that the universal museums are worth preserving, because those museums are a significant cultural
phenomenon. In the future, universal museums are not likely to proliferate as the historical conditions for

these museums are unlikely to be repeated.67

067 Wilson (1989), 115.

068 O’Neill (2004), 190, 200; Abungu (2004), 5.

069 Opoku (2010).

670 Curtis (2005), 54.

671 Singh (2009), 125.

672 Singh (2009), 125.

673Singh (2009), 126. In effect cultural internationalism does not shape current museum acquisition policies.
According to Robert Hallman, an internal push for reform and great external pressure has made a cultural
internationalist agenda untenable; museums are no longer willing to stand up with art dealers. The temporary
exchange of cultural property through international loan exhibitions has proven to be the only form of

international exchange in cultural property that the museum community broadly and openly endorses. The
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I share O’Neill’s view that the credibility of universal museums has been undermined by its being
deployed chiefly as a defense against repatriation claims. When the Chinese visit the objects looted from
Yuanmingyuan displayed in Western museums, they would probably think of the destruction of
Yuanmingyuan, which is still a sore point in their collective memory. And they probably feel another
thing: /uohou jinyao aida, that means ‘if you are backward, you will be attacked’. The situation is comparable
with that when the people of Benin see the Benin Bronze. In this sense, the great universal museums
might deepen misunderstanding and intolerance, instead of promoting understanding and tolerance. The
uneasiness and unhappiness caused to some people goes against the good philosophical foundation of the

universal museums.

In my view, the value of cosmopolitanism shall be upheld, and the truest value of cosmopolitanism is that
all human beings and cultures are treated equally. We share some common nature, common conditions of
existence, and common difficulties. At the same time, we grow up in different cultural backgrounds from
which we construct our identities. Parekh is right in stating that ‘by acknowledging their universality and
particularity, we are acknowledging the obligation to respect both their shared humanity and cultural
difference’.¢’* Throughout the book Who Owns Native Culture?, Brown maintains that a balance should be
found between defending heritage of vulnerable native communities without blocking the open
communication essential to the life of pluralistic democracies.”> However, it is not easy to strike a balance
between defending cultural identity and cosmopolitanism. The overemphasis on attachment to a culture

might also cause violence, which has been explored by Sen.¢7¢

The wotld is comprised of cultures, and it is true that a culture does not know the political boundaries
constructed by people. However, in reality, some cultures are backed more strongly by powerful political
entities, whereas some cultures are vulnerable and almost marginalized. The idea of multiculturalism is to
assure that all cultures are treated equally. Thus in this sense, multiculturalism and cosmopolitanism share
the common egalitarianism root. But one should be aware of the fact that the legacy of some historical
events is hindering people from striving for a cosmopolitan society. The large scale of looting and theft of
cultural heritage from the original cultural communities to colonial states is one of the legacies that is still
haunting people. To defend the collections with dubious provenance from ‘cosmopolitanism’ by universal
museums is to some extent not respecting the value of this great idea. For some people, displaying looted
cultural heritage is really hurting their dignity and feelings, which is a non-recognition of their cultural
identity. Can the people of Benin or China people be convinced of the high value of cosmopolitanism by
seeing the looted cultural heritage displayed in the great universal museums? Isn’t it telling them that

cosmopolitanism is equated with hegemony?

application of cultural internationalism within the museum community is largely confined to defending against
restitution claims. See Hallman (2005), 202-203, 217.

674 Parekh (2000), 124.

675 Brown (2003).

676 Sen (2007).
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From a Human Rights Perspective

The legitimacy of the repatriation claims is frequently addressed from human rights perspective. Some
international human rights instruments have recognized the rights to cultural identity and the rights to
cultural heritage.’7 The Universal Declaration of the Rights of Peoples of 1976, known as the Algiers
Declaration states: ‘every people has the right to the respect of its national and cultural identity’ (ar£.2),
and ‘every people has the right to its artistic, historical, and cultural wealth’ (a7£14). The Banjul Charter in
1981 also provides: ‘all people shall have the right to their economic, social, and cultural development
with due regard to their freedom and identity and in the equal enjoyment of the common heritage of
mankind (ar£22, para.1)’.In 2011, Shaheed, an independent expert in the field of cultural rights, provided
a report to the UN Human Rights Council, which investigates the extent to which the rights of access and
enjoyment of cultural heritage form part of international human rights law. One of the findings of the
report shows that the rights of access to and enjoyment of cultural heritage form part of international
human rights law. Its legal basis lies in the right to take part in cultural life, the right of members of
minorities to enjoy their own culture, and the right of indigenous people to self-determination and to
maintain, control, protect and develop cultural heritage.¢’® Thus some scholars observe that culture,
cultural identity, and access to cultural heritage have become some inalienable ‘rights’. As Sahlins has
written, before, culture was just lived. Now it has become a self-conscious collective project. Every
struggle for life becomes the struggle of a way of life.0” Isar also suggests that ‘culture’ is now proclaimed
as an inalienable ‘right’, conceived of as a value in itself, and justified as an inherited ‘tradition’.¢80
According to news reports, Turkey had intended to file a lawsuit for the return of sculptures that are
currently held by the British Museum, at the European Court of Human Right in 2013. The petition is
likely put on the ground of ar£1 of Protocol 7o.1 to the European Convention on Human Rights: ‘Every
natural or legal person is entitled to the peaceful enjoyment of this possessions’. This challenge is
described as ‘a test case for the repatriation of art from one nation to another, a potential disaster for the

wotld’s museums’.68!

677From a human rights perspective, Yvonne Donders states that the protection of cultural identity has been
included in several, mainly soft law, instruments. But no separate right to cultural identity has been adopted. In
Donders’ view, no separate right to cultural identity should be developed, because it is neither desirable nor
necessary. It is not desirable because of the vague and general concept of cultural identity; it is not necessary
because exiting cultural right in the broad sense already offers a possibility to protect cultural identity. See
Donders (2002).

678 Shaheed (2011), 19.

679 Sahlins (1994) 11, I owe the source to Isar (2006), 373.

680 Isar (2006), 373.

681 Alberge (2012). I contacted the Turkish embassy in Beijing in September 2014 for information about the
case. I was told that there have been some discussions to apply to the European Court of Human Rights for

the return of cultural property. One academic in particular was propagating this idea but in fact such a step was
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6.4 Chapter Conclusion

The rights to cultural heritage are scattered in various legal instruments, while the rights to cultural
identity are plainly acknowledged. The codification of these rights does not necessarily imply the
restitution of looted objects to their countries of origin. To establish a right of restitution on the ground
of cultural identity, more consensus of the character of cultural identity is needed and more research

about the role of cultural objects in shaping and keeping a common cultural identity should be conducted.

Three points have been stressed in this chapter. The first point is that cultural objects are integral
elements of cultural identity. Cultures provide a source for self-definition and orientation for individuals;
some cultural objects, as symbols of cultures and links between past and future, are irreplaceable
instruments to identity for peoples. In multicultural countries, some cultural objects might not directly
link to the common national identity, but they are valued by people from the cultural communities. The
norms regarding cultural objects and cultural identity have been codified in the international instruments
of UNESCO and other international organizations. From a public international law perspective, countries
of origin are representing the claims on behalf of their cultural communities, in dealing with disputes over
cultural objects. For some people, access to authentic cultural objects is significant for cultural life and is
needed to share common cultural identity. Furthermore, the meanings of some cultural objects are only

fully achieved when they are situated in their original location due to the characteristics of the place.

The second point is that claims for cultural objects by countries of origin and indigenous peoples should
be seen as demands for the recognition of their cultural identity. Some peoples are still enduring
unhappiness and pain caused by historical events, such as conquests and colonization. The misrecognition
of their identity is considered to continue consciously and unconsciously. Acts such as displaying looted
cultural objects or sensitive items like human remains in museums or selling them in public auctions, and
shutting down channels of negotiation are all forms of misrecognition and ignorance. The effects of these
acts are negative and dangerous. They provoke misunderstanding and resentment between different
peoples. For universal museums, they not only undermine the credibility of the museums, but also
undermine the good philosophical foundation for universal museums. Museums are obliged to promote

the ethics of acquisition and the collection.

Lastly, it has been acknowledged that rights of access and enjoyment of cultural heritage are part of
international human rights law. Repatriation of some cultural objects to cultural groups or countries of
origin or cultural communities does not only show respect to people’s culture, dignity, and cultural
identity, but also shows respect to international human rights and the public international law. In some

cases cultural objects are regarded as very important to maintain a shared cultural identity. Furthermore,

not taken as it was not found appropriate to follow this route. Thus in effect, for the return of cultural heritage

other steps are taken and the European Court of Human Rights is not involved yet.
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claims to continue a shared cultural identity should be accepted. Because international law does not offer
enough clarity on the issue of cultural identity and the legal position of cultural objects that represent an
important function for the continuing of a shared cultural identity, this law should be clarified. Specific
conditions should be considered to decide on the importance of cultural objects for a long-lasting cultural
identity, and those conditions should be codified. Further research should also be done on establishing

the character of cultural objects and their meaning for cultural identity.

149



Chapter 7 Chinese Cultural Relics as Instruments to Cultural Identity
At the meeting of the Sixty-fourth General Assembly of the United Nations, China’s permanent deputy
representative to the United Nations in Geneva, Liu Zhenmin, said: ‘As symbols of identity of a nation or
people, cultural property represented a valuable asset of human civilization. Illicit appropriation of and
trafficking in cultural property was a sacrilege. Protecting cultural heritage and promoting the restitution

of such property to countries of origin were inalienable cultural rights of people in all such countries.’652

7.1 Introduction

I have described the interconnections between cultural objects and cultural identity in Chapter 6. In this
chapter I seek to figure out how Chinese regard their cultural relics as instruments to their cultural
identity, particularly the lost cultural relics. ‘Chinese culture’, dealt with in this chapter, refers to culture in
‘China proper’ (or ‘Inner China’, ‘agrarian China’), which is termed the ‘Chinese cultural sphere’, the ‘Sinic
wortld’, or the ‘Sinosphere’.%83 Being aware of the problems of defining ‘Chinese’,%8* I mainly rely on a
hermeneutic approach that views culture as a historically shaped, socially shared set of symbols, concepts,
and ways of organizing them. The major concern of hermeneutic works is interpretation, a common

theme of which is cultural identity.68

This chapter is divided into two sections. Before looking into Chinese perceptions of lost cultural relics, 1
will deal with how Chinese regard their cultural relics in the first section, as lost cultural relics are part of

cultural relics. To understand how Chinese feel about the lost cultural relics, it is necessary to know the

082 See GA/10888, ‘General Assembly Considers Drat Text on Return, Restitution of Cultural Property’,
November 16, 2009, viewed April 12, 2014, http://www.un.org/press/en/2009/ga10888.doc.htm.

683 See Reischauer (1974), 341; Huntington (1996), 45; Thorp & Vinograd (20006), 18. Within the Sinosphere,
each major region is distinguished from others by its own dialect, landscape, native crops, cuisine history,
famous persons, heritage sites, regional customs and characteristics. David Yen-ho Wu suggests that any
expert on ethnic studies today will notice that the difference between two Han groups can, in some cases, be
more pronounced than that between a Han and a minority nationality group. For instance, the regionally
defined groups of Han-Cantonese, Shanghaiese, and Taiwanese, including those living overseas have obvious
ethnic differences in speech, dress, customs, religious beliefs, and so on. See Wu, D. (1991), 167; Liu & Faure
(1996), 1.

684 Some scholars are critical about the distinctiveness of ‘Chinese identity’ or the so called ‘Chinese-ness’.
Some even argue that the ‘Chinese’ as a singular thing does not exist. For a critical perspective, see the
collection of essays in Sinophone Studies (S. Shih, R. Chow, I. Ang & A. Chung (eds), Sinophone Studies, New
York: Columbia University Press 2013).

685 This approach is qualified by Yu Ying-shih in 1991; another approach is the positivist approach. See ‘Clio’s
New Cultural Turn and the Rediscovery of Tradition in Asia’, keynote address by Yu Ying-shih at the T'welfth
Conference of the International Association of Historians of Asia, University of Hong Kong, June 24-28,

1991. I owe the source to Nathan (1993), 924-925.
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Chinese attitudes towards their cultural relics. For better understanding of this issue, some observations

on Chinese history and traditional Chinese culture have to be made.

The second section is about how Chinese think of the loss of lost cultural relics in modern Chinese
history, and what repatriation means to them. The loss of cultural relics is closely associated with the
weakness of Chinese national power in modern Chinese history and the expansion of imperialism. And I
will analyze this issue from Chinese nationalism. As to the second issue, I will summarize how Chinese

consider repatriation and relate it with the recognition of their cultural identity.

7.2 Approaches to Chinese Cultural Relics

In China, cultural relics are often linked to two concepts: history and culture. In effect, Chinese history
and Chinese culture are two important elements to understand Chinese cultural identity. As proposed by a
great Chinese historian, Qian Mu, to understand Chinese culture, one must look back to the Chinese
history. In Qian Mu’s view, a culture is closely related to its history. Without knowing its history, it makes
no sense to discuss a culture. One can only understand Chinese culture from knowing Chinese history. A
culture has been formed and presented in the course of history.58 Because of the close interconnection
with Chinese history and culture, culture relics are considered to be instrumental to Chinese cultural

identity.

7.2.1 Symbolizing and Decoding Chinese History

As Kissinger writes, ‘No other country can claim so long a continuous civilization, or such an intimate
link to its ancient past and classical principles of strategy and statesmanship. Other societies, the United
States included, have claimed universal applicability for their values and institutions. Still, none equals
China in persisting - and persuading its neighbor to acquiesce - in such an elevated conception of its
wortld role for so long, and in the face of so many historical vicissitudes’.%8” The states were first brought
together in a single great empire by the First Emperor in 221BC. In a general sense, there was a pattern of
dynastic rise and fall, often reflected in historical accounts, poetry, and other literature of China. The
theme of dynastic rise and fall resonates especially in the dynasties of Han, Tang, Song, Ming and Qing.
These dynasties were separated from each other by periods of disunity and weakness, with several states
in rivalry with other, or with tribes from the north and west conquering Chinese territory.%8 In the long
history of China, abundant cultural relics have been created and handed down. Now these cultural relics

are regarded as witness to Chinese history. The National Museum of China published an eight-volume

686 For detailed introduction of Qian Mu’s view on history, cultures, and nation, see Wong, W. (2004).

087 Kissinger (2011), 2-3.

688 Seton-Watson (1977), 275. Seton-Watson notes the temptation to pay more attention to the continuity than
to the breaches in it is almost irresistible. The Chinese is the only one of the great empires which imposed a
single culture on the vast majority of its subjects and maintained, with only a few short intervals of confusion,
its sovereignty over the same territory for three thousand years up the present time. Seton-Watson (1977), 275,

2806.
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work titled Chinese History in Cultural Relies in 1970.98° This series presents Chinese history from the
prehistoric age to the Qing dynasty by exploring stories contained in cultural relics. For example, some
rice grains in a pottery jar provide evidence of the rice cultivation in China 10,000 years ago; a title deed
which had been cut into the insole shape by a housewife yields original information of the land system of
dynasties of Song and Yuan. It suggests that as historical remains, each cultural relic contains historical

information. Cultural relics are witness to history, and offer a way of decoding history.%

In history, ancient China had developed a branch of learning called jinshi-xue (the study of bronze and
stone) that has been regarded as the embryo of the modern archeology and the study of cultural relics in
China. Jin means ancient bronze objects in the Chinese language, and sb means stone tablets and stone
statues.®! Scholars of Jinshi-xune studied the inscriptions on unearthed bronze wares, classical bronze
statues, inscriptions of the stone tablets and statues, jade, inscribed bones, and other relics.®®> However,
Jinshi-xne declined with the collapse of the Qing dynasty, and was replaced by archeology. Also the term
Jinshi was replaced by the terms of antiquities and cultural relics.®®3 In fact, either archeology or jinshi-xue is
focused on the historical information of cultural objects. The profound Chinese scholar, Wang Guoweli,
proposed applying dual evidence method in historical research at the beginning of the twentieth century.

The dual evidence refers to classics works of narratives history and cultural relics.694

It is known today that cultural objects and archeological sites provide sources to separate chronological
facts from historiographical legends. Some of the legends are mentioned in the Book of History
(Shangshu), believed to be compiled by Confucius. For instance, the Xia ruins excavated at Dengfeng in
the 1980s have been confirmed as the remains of “Yangcheng’ of the early Xia dynasty.®®>The most well-

known case is the oracle bones, the mystery and value of which have been gradually made known to the

689 The most recent version of this work was published in 2011, see Xu, W. and others (2011).

690 Xu, W. and others (2011); Li, B. (2008).

091 1, X.(1990), 17.

092'The research methods of jinshi-xue included description and evidential research. Jinshi- xue developed into
a systematic discipline in the Song dynasty and reached a peak in Qing dynasty under the influence of Jiagian
school, the most remarkable academic school in textology at that time. Statistics show that 906 kinds of
literature of Jinshi-xue were recorded in the two hundred years in Qianlong period (1711-1799). Some
characteristics made jinshi-xue of the Qing period outstanding: delicate authentication, detailed evidential
research, extensive range of research subjects (including coins, seals, jades). See Ma, H. (2009); Li, X. (1990),
17-21.

693 Ma, H. (2009); Li, X.(1990), 17-21.

094 Scholars after Wang Guowei further the dual evidence method into a tri-evidence method. Jao Tsung-1, Ye
Xianshu, Huang Xianfan, and Shen Congwen all have proposed their own ‘tri-evidence method’. But taking
historical documents and cultural relics as historical research material is the common element they all share.
See Wang, G. (1994).

095 Fei, X. (1988), 175.
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wortld in the past century.®® First of all, the archeological excavations at Yin-xu in 1928 organized by the
Chinese Academy of Sciences confirmed that the oracle bones were part of the Shang royal archive. This
confirmed the existence of the Shang dynasty; before that, historical evidence on the Shang history was
limited to the legends mentioned in classics from the Zhou period. The later study of the oracle bones
confirmed the accounts given in works of historical narrative about the Shang dynasty, even validating the
names and orders of succession of the Shang kings.®” Up to now, about 130 thousand pieces of oracle
bones have been discovered. The inscriptions contain genealogical, calendrical, meteorological, and
astronomical data, including the eatliest records of a solar eclipse and a comet. The decoding of the
inscriptions yield a mass of varied information giving a vivid insight into the lives of the Shang people
relating to politics, the military, culture, and social customs.®9® Furthermore, being the earliest known
specimens of the Chinese scripts, the oracle bone inscriptions are of fundamental importance for the

study of Chinese paleography, such as the methods of character-building.¢%°

In the case of the Dunhuang manuscripts, according to Rong Xinjiang, the Dunhuang manuscripts have
provided unprecedented insight for researchers on the history and civilization of China and the world.7%
In his view, the value of the Dunhuang manuscripts lies in their originality and antiquity. They help us to
break away from the confines imposed by traditional historians and can have an independent look at
history. A negative side effect of traditional Chinese historiography is that the overall majority of the
material it relies on was produced by elite literati who served as part of the bureaucracy. In contrast, the
Dunhuang manuscripts offer a body of primary material which had never before been organized, edited,
or distorted by historians. By studying the Dunhuang manuscripts, researchers can often scrutinize an
event through material that is contemporary with that event, and even reveal things that had been
concealed by medieval historians.”! What is more, Dunhuang manuscripts offer authentic first-hand
material to write about a history that has never been written. Traditional Chinese histories were all

compiled from the perspective of the central administration, and in most cases recorded events

69 Tt is submitted that the Shang rulers kept these inscriptions sacred because they were records of confirmed
decisions or judgments and because they provided important precedents to the Shang rulers for future
deliberations. There is practically no mention of the oracle bones in the abundant accounts of antiquity
recorded from the Zhou dynasty to the Han dynasty. The absolute secrecy of the whereabouts of oracle bones
until its being discovered is astounding. See Fei, X. (1988), 178; Cui, B (2007), 127, Cambridge University
Library, (2013).

097 Liao, J. (2004),109-110;
698 Cui, B (2007), 127-128; Cambridge University Library (2013).

099 About six thousand different characters have been recorded from the inscriptions, of which some two
thousand can be identified with modern versions. Cui, B (2007), 127-128; Cambridge University Library,
(2013).

700Rong, X. (2013), 341.

701 Rong, X. (2013), 6.
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concerning the imperial family and the limited group of top officials. The Dunhuang manuscripts provide
rich material on various strata of society; they also include many unknown texts written in non-Chinese
languages, such as Tibetan, Uighur, Khotanese, Sogdian and Sanskrit. These texts reflect the state of
affairs of the different peoples in Dunhuang and the surrounding regions, as well as the relationship
between the Guiyijun regime (a military outpost set by the Tang) and its population. These texts record
the historical events of Central Asian people using their own language and script, which makes them
more authentic and at the same time more valuable than records written in Chinese.’%2 Based on the
manuscripts, Chinese scholars have discovered more about the social institutions of the Tang dynasty,
including equal land reallocation, taxation and corvee labor, land lease, documents on monastic economy

and legal administration, the clan system, the military system; the history of the Guiyijun, and more.”%

In addition to the philological value of the Dunhuang manuscripts, the manuscripts provide source to
study the ‘manuscripts culture’ which aims at mapping out how knowledge was created, reproduced, and
transmitted in medieval China (220-9006). By studying the Dunhuang manuscripts of the Book of Han, a
classical Chinese history, Chinese scholars try to find out the deeper connotation behind the manuscripts.
In Yu’s eyes, the attitude towards knowledge reveals the holistic view of the world of a specific
community; and the transmission of knowledge reflects the operation of power and social order. The
value of the Dunhuang manuscripts is not limited to its philological texts, and these manuscripts reflect

the transmission of knowledge, faith, and social culture.704

7.2.2 Representing Chinese Culture

Chinese cultural relics are part of Chinese culture. In terms of Chinese culture, some Western scholars use
the term ‘culturalism’ to distinguish the Chinese civilization from others, to explain why China remained
distinct from the rest of the world.”%> Harrison suggests two elements contributed to the construction of
culturalism in ancient China: the belief that China was the only true civilization, and strict political
adherence to Confucian principles.’% In the eyes of the ancient Chinese, the land where they lived was
the only piece of land for human beings. So they called this land #anxia (all under heaven). Gradually,
tianxia turned into a cultural concept. People at that time believed only #ianxia was the true culture, and
people living outside #anxia were barbaric. The seventeenth-century Chinese thinker Gu Yanwu draws a
distinction between guo (state) and fanxia. In the view of Gu Yanwu, state is a political concept, whereas

tianxia is a cultural notion, which refers to Chinese cultural tradition and heritage. For Chinese people, the

702Rong, X. (2013), 6-7.

703 Rong, X. (2013), 4.

704 Zhang Zhaoguang notes that the students’ primers, text-books, and practice notebooks present the average
intellectual level of the public; the examination papers contain information on the ideology and its influence on
thinking. I owe the source to Yu, X. (2011), 70-73.

705 See Harrison (1969), 2-15; Levenson (1953, 1968); Townsend (1992) 97-130.

706 Harrison (1969), 3-14.
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change of dynasties or government is not as profound as the ruin of Chinese cultural values.”” Similarly,
the modern historian Wang Gungwu argues, for those within (China), the early history of China as #anxia
gave a sacral quality to the dynasties from the Xia and Shang to the Zhou; it was followed up by the
unified empire of the Qin and Han. By that time, a larger cluster of ‘proto-states’ were ruled by people
culturally identified as ghuxia (Chinese). For centuries, the meaning of being Chinese seemed simple and
definite: a sense of belonging to a great civilization and performing properly according to the intellectual
elites’ norm of conduct.” Interestingly, although China had existed for millennia, it was not until the
twentieth century that Chinese historians have meticulously used source materials on foreign cultures to
explain how what is understood as ‘Chinese culture’ came into being. They studied foreign cultures in
order to understand Chinese culture.’" For example, the preeminent Chinese philosopher Liang Shuming
compares Chinese culture with other cultures. Liang Shuming defines ‘culture’ as a ‘mode of life of a
people’, that is the way people resolve the contradictions between the will’s demands (something like
desires) and the obstacles presented by the environment. Life is the never ceasing ceasing volition or ‘will’
together with the ceaseless dissatisfactions and satisfactions.”'? Liang Shuming put forward the view that
cultural differences lies in the differences of the ‘direction’ of the will, and the way the will attempts to
deal with environmental obstacles. He posited three cultural systems by comparing the different modes of
life. The first type, represented by the West, is the regular or normal direction of the will; struggle to get
what is desired and try to change the environment in order to fulfill the will. The second basic direction
of the will is to harmonize the will with the environment, in order to strike a balance between the two.
This mode of life is represented by China. In the third type of culture, the will turns backward into itself

and secks its own negation, represented by India.”!!

707 See Lu & Dellios (1998), 20.

708 Wang, G. (2012).

709 According to Wang Gungwu, traditional Chinese way of looking at ‘culture’ is rather more holistic, which
covers religion, philosophy, politics, music, art, and all other branches of knowledge. See Wang, G. (2010);
Cheng, M. (2009), 54.

710 Liang, S. (2006), 31. Liang devoted most of his life in exploring Chinese traditional culture. Eastern and
Western Cultures and their Philosophies (1921) was the start of Liang’s thirty-year effort to define the meaning
of Chinese culture by cultural comparison, followed by The Substance of Chinese Culture (1949), Human
Mind and Human Life (1975), How Should We Evaluate Confucius Today? (1985), and Has Man a Future?
(2000).

"1 Liang summarized some characteristics of traditional Chinese culture: (1) vast territory with a large
population; (2) multi-national integration; (3) long history; (4) an unnamed power for the preservation of
culture; (5) immobile social status and culture; (6) almost no religious life; (7) emphasis on clan system; (8) no
scientific-orientation in academia; (9) no democracy; (10) priority of morality in the social structure; (11)
precocity; (12) indifference to military; (13) emphasis on filial piety; and (14) the existence of hermits. See

Alitto (1986), 82-83; 612; Liang, S. (2005), 10-24.
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In the study of Chinese art, Chinese art is often presented as an expression of Chinese culture. For
example, in the work Chinese Art & Culture, the two leading art historians, Thorp and Vinograd, present
Chinese art as a cultural expression of social, political, economic, and religious events or institutions in a
chronological order.”'? As stated by Fong, ‘perhaps in no other civilization has art so intentionally been
accorded as vital and central a royal in culture and society China’.7?3 In Fong’s view, the creation of art
served to the political adherence to Confucianism in imperial China, because of the Neo-Confucian
dictate that art must serve the Tao that was ineluctably represented by the state. Another reason is that in
Chinese culture the pursuit of art was a valid way of cultivating one’s moral self.”’* Among the forms of
Chinese art, Chinese calligraphy and painting can never be neglected.”'> Chinese people believe painting
and calligraphy share the common source; both the written ideographs and pictorial representation
functioned as graphic signs that expressed meaning.”1¢ Thus, painting has been studied as documents with
historical information, and some argue Chinese art is history.”!7 Furthermore, painting is considered as a
medium of consciousness, and it embodies boundaries, cultural axioms, epistemic awareness, and social
interest.”!8 In the case of the Admonitions Scroll, the painting illustrates a political parody by Zhang Hua
(232-300). From the Han dynasty, Confucianism became the orthodox in Chinese society. In
Confucianism, a wife should submit to her husband. Zhang’s parody takes a moralizing tone, attacking
the excessive behavior of the empress Jia (256-300), who made a name for herself on account of her
tyranny and cruelty in Chinese history. The parody aimed at providing advice to the women in the

imperial court, he used the painting as an allegory of the misconduct of the governmental officials. The

12 Thorp & Vinograd (2000).

13 Fong (1992), 3.

"4 Fong (1992),3

715 The appreciation of painting and calligraphy has a long history in China. In the South-Qi dynasty, the great
art critic, Xie He, had put forward the ‘six principles of Chinese painting’: spirit resonance, the way of using
the brush, proper representation of objects, application of color, good composition, and transmission of the
old masters by copying them. The six principles marked the theoretical framework of Chinese painting. In the
Song dynasty, calligraphy and painting were adored in imperial court. Emperor Huizong was a great painter,
poet, and calligrapher; he endeavored to search for great art. He managed to collect an unprecedented amount
of masterpieces. Emperor Huizong also organized the compilation of Xuanhe Painting Catalogue and Xuanhe
Calligraphy Catalogue. The painting catalogue recorded 6,390 paintings by over 230 painters, and the
calligraphy catalogue recorded 1,198 pieces of calligraphic works by over 190 calligraphers of different styles.
See Li, X. (1990), 21-24.

716 According to the fifth century scholar Yen Yen-chih, there were three kinds of signs: the magical hexagram
of the Yijing (The Book of Changes), which represented nature’s principles; the written ideographs, which
represented concepts; the pictorial representation, which depicted nature’s form. See Fong, W.C. (1996)’, 28

717 Hay (2005), 112; Fong (2003), 261; Shi, S. (2008).

718 Hay (2005), 117.
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creation of the Admonitions Scroll was to spread the teaching of Confucianism.”? In ancient Chinese
society, literary elites represent heaven. Art was produced almost exclusively by amateurs, usually
aristocrats and scholar-officials, who had the leisure time necessary to perfect the technique and
sensibility necessary for brush work.720 The term bzji or muji (trace of brush or trace of ink) expresses the
idea that these works of art represent the physical presence of the maker.”?! Bz of great literary men, as
material proof of geniuses and their immortality, have been worshiped in Chinese elite society. Notably,
calligraphic works by Wang Xizhi, Wang Xianzhi, and Wang Xun of the Jin dynasty have always been the
most valued treasures throughout Chinese history. Just as Mote states, ‘Chinese civilization did not lodge
its history in buildings. The real past...is a past of the mind; its imperishable elements are moments of
human experience. The only truly enduring embodiments of the eternal human moments are the literary

ones’.722

7.2.3 Instruments to Chinese Cultural Identity

Because of the intimate relationship with Chinese history and culture, cultural relics are considered to be
instruments to Chinese cultural identity, as history and culture provide significant sources for Chinese
self-definition. 723 However, in the past centuries, the Chinese society has undergone dramatic changes,
and some might argue that Chinese cultural identity has gone. Given this, I will look into the issues of

Chinese cultural identity first.

Chinese Cultural ldentity

Chinese people are very proud of their long history. If you ask a Chinese how long Chinese history is, you
will probably get an answer that ‘China has a five-thousand-year long history’. Regardless of the
preciseness, belonging to a long history has been instrumental to Chinese sensibility. In Tu Wei-ming’s
view, the idea of being Chinese is reinforced by a powerful historical consciousness informed by one of
the most voluminous veritable documents in human history. The chronological annals have flowed
uninterruptedly since 841 BC in China. This cumulative tradition is preserved in Chinese characters, a
script separable from and thus unaffected by phonological transmutations. The continuity of the long
history in the same land and the people there found the Chinese civilization standing in FEast Asia, setting
it aside from any other in human history.”>4 In China, the past or, more precisely, notions of the past have
assumed a unique centrality and exerted a powerful influence over philosophy and morality.”? Since the

dawn of Chinese civilization, history has been placed in a very high position by people. Confucius was

9 See Wu, H. (2003), 89-91.

720See Fong (1992), 3.

721 Fong (1996), 28.

722 Mote (1973), 51.

723 See Zhang, G. (1992), 97-101; Mei, H., Zhou, L. & Tang, Y. (2009); Zhu, C. (2007), 81-92; Yan, H. (2013))
and others.

724'Tu, W. (2005), 147.

725 Pearce (2001), 151.
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believed to have composed the first history in China: Spring and Autumn Annals (Chungin). For
Confucius, history and classics were two instruments to express his ideas. The equivalence between
history and classics, as perceived by Ming and Qing scholars, suggests that in traditional China, history
was not only knowledge about the past, but also a repertoire of ancient wisdom readily available for the

needs of the present.’26

The Chinese historian, Ge Jianxiong, claims that no other peoples in the world are as respectful as the
Chinese people to history. The worship of history in ancient China went far beyond people’s
imagination.”?’ There is even a saying that history is the religion for Chinese, as history functioned like a
religion in ancient China. At that time people believed their ancestors would continue to live in another
wortld and blessed their posterity.’?8 In the Zhou dynasty, people began to accept the view that their gods
of ancestors or the sages never blessed their posterity blindly; they would only bless their posterity if they
behaved virtuously. The idea that Heaven is just came into being. Chinese gradually believed that
successes or failure are the ultimate result of the act of ancestors. Success and honor are ‘proof’ of the
greatness of one’s forebears; and personal successes and virtues would ensure the same for descendants.
On the other hand, people, especially emperors, feared that their evils would be rewarded with evil results
or cursed by their posterity, so they acted with strong scruples toward history and historians. The
painstaking care and scrupulousness to history made every newly-established dynasty in history give
priority to the compiling and revising of the history of the former dynasty, seizing the initiative to

interpret the Mandates of Heaven by writing history.”

Along with the strong perception of history, traditional Chinese spiritual culture is also significant in the
construction of Chinese cultural identity, which can be approached from the concept of Tao. Tao is a
metaphysical concept originating with Lao Tzu. According to Yu Ying-shih, Tao and history constitute
the inside and outside of Chinese civilization.”® Yu Ying-shih suggests that the crystallization of Chinese

culture into its definitive shape took place in the time of Confucius, when ‘a hundred schools of thought’

726 Wang, E. (2001), 28.

727 Ge, J. (2008). Because of the important role that history plays in China, it is often sources of conflict and
debate. As Callahan writes, ‘history’ is often seen as a security issue in East Asia international relations, and
history is also an important security issue in Chinese texts. See Callahan (2006), 183-185.

728 No systematic mythology developed in ancient China; the heroes that made great contributions to their
tribes and the emperors (later the representatives of Heaven) were adored as Gods. The characters of ‘Di’
(emperor) and ‘God’ in oracle bones refer to ‘the ancestors of the primitive tribes’. Historians in ancient times
not only recorded historical events around the emperors, but also acted as the bridges between Heaven and the
people by recording the Will of Heaven and the astronomical phenomena faithfully. These historical records
provide the only source for understanding the Will of Heaven to the posterity. In this sense historians in
ancient China in effect were like priests or sorcerers in other religions. Ge, J. (2008), 11-12.

729 See Ge, J. (2008), 13; see also Zhang, Z. (2013), 216; Liang, S. (2005), 85-102.

0¥y, Y. (2006).
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flourished in China. All these schools and their teaching did not come from life experience or from their
studies, but they came spontaneously from the source of Tao. Chinese philosophies shared the common
belief that Tao is hidden and yet functions everywhere in the human world.”3! As one way to express Tao,
Confucianism gradually became the most influential thought and dominated Chinese society for two
millennia. The Emperor Wu of Han adopted the principles of Confucianism as the state philosophy and
code of ethics. From then on, Confucianism had infiltrated all fields of life of the Chinese people and had
far-reaching influences on the development of Chinese history. Persons who wished to be candidates for
official positions should study Confucianism. Confucianism reached the highest level it had ever had in
China. 32 Still, traditional China also absorbed cultures from outside, such as Buddhism.733 Neo-
Confucianism was developed in the Song dynasty, which was an attempt to create a more rationalist and
secular Confucianism by rejecting superstitious and mystical elements of Taoism and Buddhism that had
influenced Confucianism during and after Han dynasty. At the same time, Neo-Confucianism borrowed

concepts from Taoism and Buddhism.734

However, in the second half of the nineteenth century, Chinese intellectuals began to struggle with the
disposition of the Chinese tradition and Western modernization.”?> At the first stage, the ruling elites

subscribed to traditional Chinese values and strengthened the empire by adopting modern Western

31Yu, Y. (2000). The major schools in the ‘hundred schools of thought” included Yin-Yang school (originated
in the official astronomers), Confucianist school (originated in Ministry of Education), Mohist school
(originated in the Guardians of the Temple), School of Names (originated in the Ministry of Ceremonies),
Legalist school (originated in the Ministry of Justice), and Taoist school (originated in the official historians).
See Fung, Y. (1948) 30- 35.

732 Fung, Y. (1948), 197. According to Liang, Confucianism is focused on earthly life. Before the adoption of
Confucianism, Chinese people also had their own ‘religious’ lives by worshiping totem, objects and gods.
Gradually the ancient religions were replaced by Confucianism, and this process has been called the
‘moralization of social relations by Confucianism. Only the tradition of worship for gods (heaven) and
ancestor dating back to antiquity have been inherited until today. In Chinese culture, the emphasis on earthly
life overrides ‘religious’ life. Liang, S. (2005), 85-102.

733 'The influence of Buddhism in China reached its peak during the Tang dynasty and Buddhist arts flourished
in that period. Chan Buddhism (commonly known as Zen) is a combination of the most subtle and delicate
aspects of both the Buddhist and Taoist philosophies, which exercised a great influence later on in Chinese
philosophy, poetry, and painting. Chan Buddhism became the dominant Buddhist school of China during the
Tang and Song dynasties. Fung, Y. (1948), 212.

734 Neo-Confucianism, the synthesis of Taoist cosmology and Buddhist spirituality around the core of
Confucianism, predominated in the intellectual and spiritual life of China, Korea, and Japan to the modern
petiod. In Taoism, Chan Buddhism and Confucianism, the object of spiritual practice is to ‘to become one
with Tao’ or to harmonize one’s will with Nature. See Huang, S (1999), 5.

735 Alitto (1986), 82.
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management and technology, known as the ‘spiritual China-material West” dichotomy. But the First Sino-
Japanese War proved this movement to be a failure.”? Following that, some modern radical intellectuals
including L.u Xun promoted that China must transform its old cultural identity into a completely new one
in order to survive in the modern world. They blamed the evil Chinese tradition for China’s loss in the
modern world, thus Chinese had no choice but to abandon their past entirely.’3” The radical thoughts
were intimate to the New Culture Movement, which called for a new creation of Chinese culture based on
global and western standards. This movement exerted strong influence on the Chinese society and its
young followers, notably Mao, and has been conceptualized as ‘totalistic iconoclasm’.738 It should be
noted that there were some voices in preserving the Chinese traditions, like the camp of the Xueheng

Journal, but those propositions were considered to be old fashioned.”

Following the foundation of the PRC, traditional Chinese culture continued to be negated. In the Cultural

Revolution, Chinese tradition, especially Confucianism, experienced the darkest age ever.’40 After the

736 Lin, Y. (2012).

737 Hummel (1930), 55; Lu, T. (1996), 144 .

738 Mao was an avid reader of the New Journal of the New Cultural Movement. In Mao’s later political life, he
emphasized the function of ideology and believed in its ability to change the social reality. This was believed to
have originated from the radical thoughts of the New Cultural Movement. Mao was insistent on opposing
traditional Chinese culture; it was the unchanging theme of his thoughts. See Lin, Y. (1972), 27; Lu, T. (1990),
144.

739 The Xueheng Journal, begun in 1922, aimed to conserve the quintessence of native Chinese culture and
blend it with Western knowledge. In effect, the Xucheng Journal was the literary headquarter of modern
Chinese conservatism, attracting old-types scholars of all ages and from all fields of study together around
Xucheng. The Xueheng scholars had close association with Babbitt. Babbit was profiled as a modern saint by
Mei Guandi and he supervised Wu Mi at Harvard University. Wu Mi and his colleagues endeavored to
introduce Babbitt’s thought in the journal of Xucheng, especially the ideas of new humanism. Babbitt told his
Chinese students that ‘China needs to absorb the positive elements from the Western civilization and science.
But it is more important to maintain the core values of humanism of the Chinese tradition. China should not
abandon its tradition for pursuing progress. See Kuang, X. (1994), 90-99; Zhu, S. (2004), 32-33; Zhang, H. &
Cao, Y. (2001), 6-12.

740 A great deal has been written on this subject during the past four decades. It is generally agreed that the
Cultural Revolution had its root in Mao’s attempt to find an alternative path to socialism other than the Soviet
one; and that it resulted in the total destruction of the common belief and value system of several generations
of Chinese communists and intellectuals. After the Cultural Revolution, the Chinese government opened a
door for total denigration of Cultural Revolution. It has been telling the Chinese people and the people over
the world that the Cultural Revolution was ten years of calamities, and that China’s economy was brought to
the brink of collapse during that period. For more details, see Chen, F. & Jin, G. (1997), 17; Choi, Y. (2011),
391-392; Lu, X. (2004), 61-62; Gao, M. (2008), 15-16.
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Cultural Revolution, Chinese traditional culture was also regarded as backward in the mainstream of
Chinese society in the 1980s.741 The negative image of Chinese traditional culture began to disappear in
the 1990s in China, and the Chinese state leaders borrow a lot of political norms from Confucianism, like
‘ruling the country by virtue (Yide ghigno) by Jiang Zeming, and the notion of the ‘harmonious society
(Hexie Shebui)’ by Hu Jintao.7#2 In academia, scholars argue the resurgence of New Confucianism has been
an eminent development since the late 1970s. New Confucianism has been termed as the third epoch of
Confucianism.”3 Traditional Chinese culture is also coming back to popular society. University teachers,
giving lectures on Confucianism on national television channels become ‘star scholars’ overnight; classics
recital classes for children are sprouting up in many parts of the country; books on Confucianism or
traditional culture are becoming popular. The ominous image of Chinese tradition as a stumbling block to

Chinese modernity is almost gone in China today.”4

Contemporary Chinese scholars of cultural relics regard cultural relics as objects instrumental to cultural
identity, which are of spatial and temporal presence. The spatial presence concerns the geographic locality
to which an object is related, and the temporal presence emphasizes how a cultural relic has witnessed
and transcended the passage of time.”#> They argue that cultural objects are important mediums for

cultural transmission and inheritance; cultural objects can generate a sense of belonging to a culture or to

741'The River Elegy shown on China’s central television took a sharply critical stance on traditional Chinese
culture. It asserted that China’s land-based civilization was defeated by the maritime civilizations backed by
modern science. The revival of China must come from the flowing blue seas which represent the explorative,
open cultures of the West and Japan.

742The CPC announced to inherit and promote the refined traditional Chinese culture at its fourteenth
Congress in 1992. After that, to promote traditional Chinese culture has been highlighted in its subsequent
congresses. See Li, X. (2012), 66-68; Ai (2009), 696; Bell (2007), 23.

7431t is held that New Confucianism has gone through three generations. The first generation, from 1920 to
1949, labored to make Confucianism relevant in a time of national crisis. Important representatives are Liang
Shuming, Feng Youlan, Xiong Shili and Helin. The second generation, from 1949 to 1970, includes
philosophers such as Tang Junyi, Mou Zongsan, Xu Fuguan. These four philosophers jointly published ‘A
Manifesto on Chinese Culture to the World” in 1958, announcing that Chinese culture, including Confucianism
was not dead and that a reformed Confucian contribution to wotld civilization was not only possible but was
to be applauded. See Bresciani (2001); Yao, X. (2000), 6-7; Xi, L. (2011), 28-29.

744 See Wang, R. (2011), 33; Makeham (2008). There are several observations of the coming back of Chinese
traditions. Some argue that the promotion of Chinese tradition serves the CPC’s governing of China, because
the attempt to replace family ties with ties with to the state during the Cultural Revolution proved to be a
failure. Confucianism values still inform ways of life, especially regarding family ethics. By contrast, some
attribute the revival of Chinese tradition to its ‘intellectual cross-fertilization and rivalry’. See Bell (2007), 23;
Makeham (2008), 331.

745 Zhu, C. (2007), 81-92.
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a country, and store people’s cultural memory.7#¢ In their view, tangible cultural relics materialize
intangible cultural values and collective memory, thus cultural relics are symbols of cultures and
instruments of cultural identity. The interpretation of cultural objects must be associated with the original
cultural tradition; the signs in cultural relics are symbolic and have deeper meanings. For instance, in
traditional Chinese culture, dragon designs are symbols of emperors, fish designs connote prosperity;
horses mean success and so on. The cultural meanings and stories of cultural objects constitute its sole.

Otherwise, it is an empty shell.747

7.3 Understandings of the Lost Cultural Relics

It should be acknowledged that cultural relics and art have been appreciated by Chinese in the long
history of China, except for some iconoclastic periods like the Cultural Revolution. Since the Opium
Wars, Chinese cultural heritage has suffered great damage from outside and inside. Given the great
amount of cultural relics lost in modern Chinese history, the Chinese government, some institutions and
persons are endeavoring to recover the lost Chinese cultural relics (see Chapter 2). However, these
recovering activities have encountered different voices. Responding to the treasure hunting trip sent by
the Yuanmngyuan Administration in 2009, some show a sympathetic attitude to Chinese people for their
loss of cultural objects, and they contend that everything looted should be returned. On the other hand,
some react to China’s recovery program with a sneer or anger. Most of them share the opinion that these
cultural treasures would not have survived the notorious Cultural Revolution if they had stayed in China.
They argue that the credibility of their reclaimation is undermined by the Chinese cultural policy to their
minorities. They take China’s recovery claim as ideological propaganda and say that ‘Chinese want to
portray themselves as victims of colonial aggression’.7#8 In the spring of 2013, I had a short academic tour
in Beijing and interviewed some experts of Chinese cultural relics and history. 1 asked about their
opinions of the view that if those cultural objects had stayed in China, they would not have survived the
Cultural Revolution. One of them told me that the Cultural Revolution has been a tragedy for all Chinese,
and Chinese have kept re-examining the Cultural Revolution. But it should not be used as a justification
of the looting and theft of cultural objects that happened long before the Cultural Revolution.’#? On one
hand, there is the Chinese grievance of the loss of cultural objects, and on the other hand is the
denouncement of the Cultural Revolution. In the following text, I will discuss about how Chinese regard

the loss and repatriation of cultural relics, and I will try to bring them into a coherent interpretation.

7.3.1 Implication of the Loss
To understand some Chinese feelings about their lost cultural objects, we can start from looking into the

auctions of the bronze heads from Yuanmingyuan, which have stirred up the Chinese national feelings.

746Yan, H. (2013).

747 See Shen, C. (2002), 5-10; Zhang, G. (1992), 97-101.

748 The media report of this trip has triggered a lot of reactions. For more information of the public reactions,
see Chiarch (2009).

749 For the name list of the interviewees, see Chapter 1 and the Acknowledgement.
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The Chinese experts and governmental officials have kept warning the Chinese not to fall in the trap of
patriotism.”® Many Chinese consider the public auctions of looted cultural relics as brutal offenses to
China. They complain about that Western people are still showing no respect to Chinese culture and
Chinese people. Some Chinese urge boycott of the involved auction house; some describe it as adding salt
to their wounds (see Chapter 1). It is truism that Yuanmingyuan has become a mark of Chinese national
bitterness. As expressed by some commentators, the burning of Yuanmingyuan was a fatal blow for
traditional Chinese culture; Chinese highest culture had been ignored and smashed into pieces violently by
the West powers. There is a saying that the legacy of the destruction of Yuanmingyuan remains
everywhere in China. Chinese pupils learn about the story of Yuanmingyuan from their textbooks, TV
programs, and movies. The destruction of Yuanmingyuan symbolized the most barbaric rape of Chinese
culture. The intentional destruction has caused much resentment and misunderstanding to Chinese for

over one and a half century.’>!

The Chinese bitterness of the destruction of Yuanmingyuan probably reflects a general attitude towards
the loss of the large number of cultural relics lost in modern Chinese history. To put it briefly, many
Chinese regard the loss of Chinese cultural relics as national stigmas. For instance, when the Chinese are
describing the lost cultural relics, they typically use words such as grievance, pain, national disaster, and
cultural tragedy.”? They mainly attribute the loss of cultural relics to the weakness of China in modern
Chinese history, and such loss has been an unavoidable consequence of the decline of China. They use
the old saying in China to describe this situation: ‘no eggs can remain unbroken when the nest is
destroyed’.”>3 The loss of cultural relics was one of the broken eggs when the nest of China was

encroached upon.

As in the case of the Dunhuang manuscripts, the most highly quoted statement is made by the Chinese
scholar Chen Yinke: “The loss of Dunhuang manuscripts is a most tragic incident in the history of
Chinese scholarship’.7>*The foreign explorers who acquired the manuscripts are still considered ‘robbers’
or ‘thieves’ in China. It is said Chinese scholars in Dunhuang studies have bitter feelings towards the loss
of manuscripts, and they felt even worse when they realize the underdevelopment of Dunhuang studies in

China. There was a time when scholars outside China used to say that ‘Dunhuang is inside China, but

750 It has been reported that when the auctions of the bronze heads from Yuanmingyuan proceeded in 2009,
the Sino-French relationship dropped to the bottom. See Gao, M. (2013).

731 Zang (2010); Ye, T. & Wang, R. (2010).

752See Zhang, Z. (2001); Wu, S. (2008); Lu, J. (2002) and others.

733See Zhang, Z. (2001); Wu, S. (2008); Lu, J. (2002) and others.

754 The orginal Chinese is : FUEHE B B AR A5G0 4. Chen, Y. (2001), 267. Today inside the Mogao
Grottoes there is a museum that displays photos of the loss of Dunhuang manuscripts. In the dooryard of the
museum, there is a big stone statue engraved with ‘U B [H 22 AR Z A0 54, People will see the

engraved stone statue when they enter the museum.
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Dunhuang studies are conducted only outside China’.7>> They have considered the loss of Dunhuang
relics as a stigma, and worked very hard to erase this stigma. According to Rong Xinjiang, patriotism had
been the major motivation for Chinese scholars to engage in the Dunhuang studies for decades. Some
Dunhuang scholars hold the view that it is wrong for Chinese to fall behind in the Dunhuang studies,
because those manuscripts are from China, and most of them are about Chinese stories in Chinese
language. The motivation to retrieve China as the research center of Dunhuang studies has generated
great enthusiasm among Chinese scholars for Dunhuang studies, and Chinese scholars achieved a lot in
the studies. However, the overemphasis on retrieving China to the research center of Dunhuang studies
has become an impediment for Chinese scholars. It makes Chinese scholars reluctant to communicate
with non-Chinese scholars, especially with Japanese. This has narrowed the horizon of Chinese scholars,
and has limited the development of the Dunhuang studies.”® Under such circumstances, in 1988 the
preeminent Chinese scholar of Dunhuang studies, Ji Xianlin, put forward the idea that ‘Dunhuang is in
China, but Dunhuang studies are in the world’. 757 This cosmopolitan view in Dunhuang studies proposed
by Ji Xianlin is of great significance for the Chinese scholars to break through the limits of nationality and
locality. Scholars are of their own nationalities, but research and culture is not. Rong Xinjiang states that

this might be straightforward for Western scholars, but it has taken Chinese a long time to realize this.”>8

Some scholars attribute the Chinese sentiments of their lost cultural relics to the political ideology
promoted by the CPC. But it should be acknowledged that some of these feelings had existed before the
CPC took power over China. For example, the statement that Chen Yinke grieved about the loss of
Dunhuang manuscripts was made in the 1920s. As far as I am concerned, the Chinese grievance for the
loss might come from two sources: the love of the culture and the rise of Chinese nationalism. In the past
century, numerous excellent Chinese intellectuals and artists have come to Dunhuang and made their
homes there: Liang Sicheng, Zhang Daqian, Ji Xianlin, Chang Shuhong, Duan Wenjie, Fan Jinshi, ez. For
example, Fan Jinshi, the present president of the Dunhuang Academy, who is more widely known as the
‘daughter of Dunhuang’, has spent over half a century in Dunhuang on promoting and preserving of
Dunhuang culture. I think, without a strong devotion to the culture, a graduate student would not have
given up her life in the cosmopolitan cities of Beijing and Shanghai, and have rooted herself in the desert

over half a century to dedicate herself to Dunhuang unless she was highly motivated and sincere.”® Also

755 Tan, C. (1994), 34.

756 Rong, X. (2005), 173-175.

57Rong, X. (2005), 175.

758 Rong, X. (2005), 175.

759 According to report, Fan Jinshi arrived at Dunhuang in 1963 as a graduate student from Peking University
when her parents were living in Shanghai and they were reluctant to allow their daughter to work so far away.
At that time getting to Dunhuang was an ordeal. No planes, and few trains went there. The academy’s
headquarters had neither electricity nor running water. It is said despite the harsh conditions, Fan fell in love

with Dunhuang and was determined to preserve its beauty. At the age of 76, she is still working as hard as ever.
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out of the love of the culture, generations of intellectuals have been deeply concerned about the return of
Dunhuang cultural relics. When Fan Jinshi was interviewed, she said: ‘Foreign exploreres made use of the
benightedness of Taoist Wang and robbed Dunhuang of the invaluable cultural treasures in a despicably.
More inmoportantly, the Gansu provincial government ordered to preserve the relics in Mogao Caves.
According to law, Taoist and foreign foreigners were not allowed to take the relics. Whoever took the
relics broke the law, and they were thives. The foreign holding institutes should not have turned down the
resistution requests, and they should return the cultural relics back to Dunhuang.’7%0 On the other hand, I
would suggest understanding of Chinese emotions of their lost cultural relics from the perspective of the

rise of modern Chinese nationalism.

Chinese Nationalism

It has been submitted that Chinese have very broad generalization about their own history: they think in
terms of ‘before the Opium Wars’ and ‘after the Opium Wars’.76!1 This broad historical view and the
subjugation experience after the Opium Wars have shaped the Chinese view of the world order.
According to Kaufman, most Chinese elites’ view of the international system today start from the implicit
premise that today’s international system has not changed in its essence from the nineteenth century. “The
wortld is composed of strong and weak nation-states that vie for the dominance on the global stage’.76?
Scholars note that the experience of subjugation has become a central element of Chinese identity today.
For example, some claim that ‘Chinese nationalism is not just about celebrating the glories of Chinese

civilization; it also commemorates China’s weakness.”763

Most scholars on Chinese nationalism think that that Chinese nationalism was the result of China’s
confrontation with the Western powers. Before that the very Chinese sense of unity has meant belonging

to a civilization rather than to a state or a nation.”** Fei Xiaotong argues that the formation of the Chinese

For more information of Fan Jinshi, see Cotter (2008); see also ‘Researcher Fan Jinshi Honored for Preserving
the Dunhuang Grottoes’, womenofchina.cn, 1 March 2014, viewed September 14, 2014;

7600 ‘Fan Jinshi: A Watcher of Dunhuang’ (in Chinese), September 14, 2010, viewed September 14, 2014,
http://fashion.ifeng.com/art/interview/detail_2010_09/14/2510278_0.shtml. When I was at Dunhuang in
September 2014, I happened to meet Fan Jinshi, while she was taking a walk after lunch; and she was greeted
with high respect by the crowds. After she left, according to her colleagues, Fan Jinshi once said that her
greatest wish is to recover the Dunhuang cultural relics lost abroad. She would organize to build one of the
best museums at Dunhuang to house the Dunhuang manuscripts if they could come home.

761 Kaufman (2010), 2.

762 Kaufman (2010), 1.

763 Kaufman (2010), 3; Callahan (2004), 202. Notably, some scholars have strongly criticized the consumption
of national humiliation in China. See Callahan (20006), 179-208; Wang, Z. (2012a).

764 Liang Qichao was believed to be the first person to introduce the term minzu (nation) to China in 1899.

The term nation was adopted from the writings of Meiji Japan and associated with nationalistic writings
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people into a single nation has been the result of a historical process of millennia, but only when the
Chinese were confronted with the Western powers in the nineteenth century, were they aware of
themselves as a national entity.’®> After a series of defeats in its modern history, a recurring theme in
China has been the nationalist quest for China’s regeneration to blot out the humiliation at the hands of
imperialists. The slogan of ‘rejuvenation of China’ was started by Sun Yat-sen, and responded by the
subsequent leaders like Jiang Jieshi, Mao Zedong, Deng Xiaoping and Jiang Zemin. Having accepted the
norm of the modern nation-state system, these leaders no longer thought of China as the centre of the
world and Chinese culture as a universal set of values. But they have shared a strong sense that China
should be restored to its rightful status as a great power as they believed China’s decline was a mistake of
history, and they should correct it.7% Today nationalism and patriotism are still influencing the Chinese,
according to some commentators. In Wang Zheng’s view, in societies like China, historical memory has
already become a constructed social norm in the national ‘deep culture’ and will influence people’s
thoughts and actions. Chinese historical memory of a century of humiliation in China’s modern history is

powerful in shaping the Chinese national identity.7¢’

The loss of cultural relics as cultural and political symbols has been a modern invention, which is linked
to the tragic loss in modern Chinese history. For instance, in the case of the Admonition Scrolls, some art
historians claim that its status is created by transferring focus on the historical and aesthetic context of its
production and reception to antipathy toward the Qing dynasty and regret for the many losses and
humiliations suffered by China.”8 Situating the loss of cultural relics in China’s century of humiliation,
many Chinese take the lost cultural relics as reminder of their national weakness. To some extent the
humiliations they feel in modern Chinese history have become part of their national identity. The great
amount of lost cultural relics has become a symbol of the decline of China in modern Chinese history, a

period when Chinese people were not capable of protecting their prized culture.

warning the Chinese people of the danger of annihilation under Western invasion at the turn of the twentieth
century. See Fei, X. (1988); Zhao, S. (2000), Levenson (1968); Hsu'(1960).

765 In Fei Xiaotong’s view, as a general rule, the name of an ethnic group is first applied by outsiders and then
gradually becomes accepted by the group itself. People living in the same social community would not develop
the consciousness of their ethnic entity without contacts with people outside their community. For example,
the people known as Qins and Hans called themselves by these names only after they were referred to in this
way by ethnic groups outside the Central Plain. A people acquires its specific name long after it has begun its
existence as an entity, instead of becoming an ethnic entity because it is called by that name’. See Fei, X. (1988)
167-217.

766 See Zhao, S, (2004), 12; Callahan (2004), 199-218.

767 Deep culture here refers to the unconscious framework of meaning, values, norms, and hidden assumptions
that we use to interpret our experience. See Wang, Z. (2012a), 11-12.

768 See Wang, C. (2010), 236.
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7.3.2 What does Repatriation Mean?

From a cultural policy perspective, Kraus considers Beijing’s drive to recover elite art as China’s broader
cultural ambitions. On the one hand, China is happy to see new artists finding markets in America and
Europe. On the other hand, China has become one of the world’s greatest exporters of art through the
low-cost production to Western consumers; this facet of China’s place in the international cultural
economy is both profitable and unglamorous. The repatriation of plundered objects is only a part of
complex cultural policy linking China to the world.7® This point of view makes sense to some extent. The
Chinese government is laying ever more stress on the so-called ‘soft power’ nowadays. But I think
Beijing’s motivation to recover cultural heritage comes from its internal pressure in a connected world, as
it needs to assure its people that the PRC government represents and protects the interest of its cultures

as well as its people.

A Chinese writer, Feng Jicai, published a popular article titled ‘For the Sake of Dignity of Civilization:
Regarding Return of Dunhuang Cultural Relics’ in the centennial of the discovery of the Library Cave.’70
In that article, Feng Jicai describes the recovery of Dunhuang relics as an issue that Chinese intellectual
circles cannot leave behind. Chinese intellectuals are very concerned about the repatriation of Dunhuang
relics but not optimistic, as they believe that the present possessors are still very covetous towards those
objects and are not aware of the wrongs done by their ancestors to other cultures.”’! In the eyes of Feng
Jicai, cultural relics belong to their original lands, as they are the spirit of the lands for witnessing and
continuing the history. Only when cultural relics are linked to their authentic lands are they given lives
and endowed with cultural value. Each culture has its own integrity; to separate cultural objects from a
culture is to encroach on its integrity. To return Dunhuang cultural relics to Dunhuang, as well as to

return other cultural objects to their culture, is to show respect to cultures made by our ancestors.”?

One year later, at the one hundred fiftieth anniversary of the ransacking of Yuanmingyuan, Chinese press
reported: “The theme of the memorial event (of the destruction of Yuanmingyuan) is peace, cooperation
and harmony. This reflects that people are trying to heal the wound of human civilization in a farsighted
way. Remembering history is not to continue the enmity, but for rational reexamination’.”’3 “The objects
looted from Yuanmingyuan are far more than material treasures. They are the yardstick to test the degree
of human civilization. Only when the location of these looted objects is determined in accordance with

humanity and morality can this wound of human civilization be healed.””7# As an Indian scholar expressed

769 Kras (2009), 842.
770 Feng, J. (2001).
711 Feng, J. (2001)
772 Feng, J. (2001).
773 Lin, M.(2010).

774 Lin, M. (2010).
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it, “The Garden cannot be restored but we can restore the broken trust between the civilizations which
was damaged. The message China should send to the West and the whole world on this one hundred

fiftieth anniversary is about global peace and harmony among the different civilizations.”77>

In this sense, return of lost cultural relics carries meanings of respecting Chinese culture and repairing the
broken trust between peoples by addressing the unfortunate past. In fact, the Chinese people have longed
for recognition of their cultural identity by the global community and equal treatment in international
relationships since the dawn of modern Chinese history.”7¢ It has been discussed above that the non-
recognition of Chinese culture in the past centuries has resulted in a sense of inferiority of culture for
Chinese. The sense of inferiority has caused destructiveness and violence in Chinese society. A statement
by Liang Sicheng is quoted very often. ‘China’s repeated defeat from the mid-nineteenth century made
Chinese intellectuals and ruling class lose faith to Chinese traditional culture. It has distorted their
aesthetic and moral standards because of the lack of orientation: they abandon their traditional standard
while they know nothing about the Western standard.”””7 In recent years, cultural awareness and cultural
confidence have been frequently mentioned by Chinese media.”’8 The thesis of cultural confidence calls
upon the young Chinese to have confidence in their native culture and rid themselves of the sense of
cultural inferiority. It stresses the key role of traditional Chinese culture in the construction of present

Chinese cultural identity.””? Apart from that, it has been put forward that art is therapy.’8 As De Botton

775 Singh (2010).

776 Since the mid-eighteenth century, Sinophobia has become more common in the West. The first tendency is
to see this radical turn as a reflection of inner European intellectual debates. The second one is to ascribe the
shift to the rise of European imperialism and the growing number of negative travel accounts about China.
Many countries have adopted Sinophobic policies, such as the American Chinese Exclusion Act of 1882, the
Canadian Chinese Immigration Act of 1923, and the pronouncements of the yellow peril in some Western
countries. Today, the image of China in the West mainstream media is still negative. The Australian scholar
Colin Mackerras says there is a tendency in the West to exaggerate the default and downplay the achievement
in China. See Dawson (1967); Zhang, C. (2008), 97-110; Sun, U. (2013);

7171 owe the source to Jin, Y. (2011). Tu Wei-ming shares a similar view. On one hand, Chinese intellectuals
have inseparable contacts with Chinese tradition, but on the other hand, they have to admit that Western
culture has some advantages over traditional Chinese culture. However, they are repellent to the Western
imperialism and colonization in history. Chinese nationalism and patriotism were stimulated to salvage China
from subjugation, and at the same time Confucianism was marginalized. The marginalization of Chinese
tradition has caused cultural identity crisis for many Chinese intellectuals. See Tu, W. (2013).

78 Jin, Y. (2011); Li, L. (2014); Wang, J. (2014); Ren, Z. (2013). Cultural awareness, which was put forward by
the preeminent Chinese anthropologist and sociologist Fei Xiaotong in 1977, highlights the importance of
having knowledge about our own culture and other cultures. So that people can respect and complement each
other; and the world will be a harmonious one. See Fei, X. (2007).

79 Jin, Y. (2011); Li, L. (2014); Wang, J. (2014).
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and Armstrong argue, ‘art is ultimately a therapeutic medium, just like music. It, too, is a vehicle through
which we can do such things as recover hope, dignify suffering, develop empathy, laugh, wonder, nurture
a sense of communion with others and regain a sense of justice and political idealism’.78! Access to the
greatest Chinese art might help Chinese to leave behind the resentment, destruction, and old grudges

formed in the past.

7.4 Chapter Conclusion

History and culture provide significant sources for Chinese self-definition, and due to the close
interconnection with Chinese history and culture, cultural relics are regarded as instruments to Chinese
cultural identity. Today cultural relics are appreciated and protected in China. For some Chinese, lost
cultural relics have become symbols of a stigma that is linked to their national identity. Lost cultural relics
remind them of their subjugation, weakness, and non-recognition in modern Chinese history, during
which Chinese nationalism was developed to salvage China from its weakness and defeat. The sense of
inferiority in culture has deformed the orientation and standard in Chinese society, which has caused
much destruction to Chinese culture. In essence, repatriation of the lost cultural objects means respect to
their cultural identity and acknowledgment of the unfair treatment in the former relationship with foreign
powers. Repatriation of some most wanted objects might not erase all the frictions between Chinese and
others, but to launder the dubious provenance of some objects and to justify the possession by evoking
the Cultural Revolution can only make the situation worse. Furthermore, after the social and cultural
violence in the last two centuries, there is a debate in Chinese society that today’s Chinese are

experiencing a crisis of cultural identity.

7% De Botton & Armstrong (2013); Kramer (2000);
781 De Botton & Armstrong (2013); see also De Botton (2014).
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Chapter 8 Conclusions and Recommendations
This study set out to explore the legal, philosophical and ethical issues concerning the repatriation of
cultural objects to countries of origin or cultural communities by doing the case study of China. The
analysis of the previous chapters demonstrates that the repatriation of cultural objects is a very difficult
and complicated issue. Generally speaking, as a legal issue, repatriation of some cultural objects is difficult
because some objects were deprived from their original owners or exported in a distant past when the
rules were not crystallized. Due to the lapse of time, secking legal remedies is almost impossible. However,
as a cultural issue, the increasing awareness of protection of cultural identity and the right to cultural
heritage provided in various legal instruments make some repatriation claims irresistible, even though
some scholars are still critical about the notion of cultural identity. In this situation, the protection of

property right and the protection of cultural right conflict with each other.

By doing the case studies, I come to conclude that there is no sufficient legal protection of cultural
objects that were historically looted, stolen, or illegally exported. As regards to what extent the soft law
shall apply to disputes over cultural objects, this study fails to provide an answer. As mentioned above,
legal protection of property rights might conflict with the need to protect cultural identity. From the
perspective of property law, it is highly likely that an original owner’s title has been extinguished
according to some national legislation, or the current possessor has acquired the title through acquisitive
prescription or good faith acquisition. Along with that, the requirement of ownership proof, lack of
compulsory jurisdiction in international adjudication, the inter-temporal principle, and post-war
settlement all put the original owner at a decided disadvantage. By contrast, as a legacy of colonization or
imperialism, the issue of repatriation of cultural objects carries meaning of recognition and respect of
cultural identity. Some looted objects have become the long-lasting sources of misunderstanding,
resentment, and hatred between different countries and peoples. In the previous research by other
scholars, some considerations have been made, such as preservation, integrity and distribution.”8> Along
with that, I may suggest taking into account how cultural objects have been deprived and what the objects
mean to people’s cultural life and cultural identity. I have not come up with general criterion regarding
these issues; more research in the future is needed to crystalize the rules in this topic. But cleatly, the legal

and cultural implications of such issues continue to resonate in the contemporary world.

Although this study does not give a precise final answer to the research questions put forward, it
contributes to the ongoing debate of the allocation of disputed cultural heritage by looking into some
aspects of this issue. First of all, it has explored the Chinese legal regime concerning the protection of
cultural heritage before the foundation of PRC. Much research has been done to explore the
contemporary Chinese legal framework on protecting cultural relics, but it is not known to many people
whether there was law to protect cultural heritage in China before the 1980s. This study has briefly

outlined the legislative process in the late Qing and republic periods in China. Along with that, it looks

782 Merryman (1985), 24.
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into the Chinese participation in the two Hague Peace Conferences and how China entered the relevant
international conventions. Notably, this fact has been frequently ignored by many Chinese lawyers, and in
practice, it is usually proclaimed that no international conventions apply to the cases. This study analyzes
the applicability of the 1899 Hague Convention (II) and 1907 Hague Convention (IV) to the cases
identified in this study. Another important observation noted in this study are the effects of the Chinese
government’s waiver of war indemnity during the normalization of the diplomatic relationship between
China and Japan. Although this study cannot provide short-cut answers to all these legal questions which
might affect the ownership of cultural objects, it has outlined many elements: jurisdiction, determination
of inter-temporal law, post-war settlement, waiver of claims, the extinctive prescription in public
international law, conflict of laws, etc. Some of these elements have been considered by other researchers,

while some have not. This study has put forward several questions that deserve more attention.

This study has brought some insights to the existing understanding of cultural heritage as instrument to
cultural identity from China’s perspective. Indeed, cultural identity is a controversial topic, as some people
are not convinced of the theories and arguments regarding cultural identity, even though cultural identity
has been reiterated in some international instruments and in the repatriation claims. This study is in favor
of the argumentation that cultural heritage is instrumental to cultural identity, and links it with the politics
of recognition and post-colonial thinking. It shares the view of ‘peoplehood’ put forward by Carpenter,
Katyal, and Riley (2009), by looking into the importance of the authenticity of cultural heritage, the
interconnections between cultures and states, and those between cultural objects and countries of origin.
These theories are applied to the Chinese cultural context. The Chinese conception of their culture,
history and cultural relics, together with the vicissitudes of Chinese society and its participation in
globalization and modernization, might introduce fresh elements to the issues concerning cultural identity.
This study also reflects the huge gap on understanding of this issue. Generally speaking, many Chinese
regard the loss of Chinese cultural heritage as an incidental loss of modern Chinese history, part of their
national humiliation. By contrast, some people consider this issue as an ideological one that some Chinese
portray themselves as victims of imperial aggression, and that the CPC utilizes it to justify its legitimacy of
ruling in China. There are some factors that might account for the disfavor of China’s repatriation claim:
Chinese minority problems, the destructive Cultural Revolution, and the deep fear of communism in the

West. But these are cultural cultural or political views, and not clarified as legal arguments.

Even though this study yields fresh findings from a Chinese perspective on an important international
issue, they should be considered against several limitations, and these limitations raise a number of
questions that deserve more attention in future research. In this study, I just touch upon some issues that
affect the result of the disputes through international adjudication. One important element is the
jurisdiction in international law. Although some special organizations have been established to hear the
disputes over cultural objects, these organizations are based on mutual consent of the two parties. Most
of the cases between two states cannot be dealt with by an international tribunal in case of a lack of

mutual consent. In view of the European national committees on the Nazi looted art, the possibility and
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design of legal procedures with compulsory jurisdiction to deal with disputes over cultural heritage is of

research and policy value for the international community.

Also, it is not clear to what extent post-war settlements influence the restitution or return of cultural
objects confiscated in the event of armed conflicts. As described in the case between China and Japan
during the normalization of diplomatic relations of the two states, the Chinese government’s waiver of
right to undefined war compensation has left many problems unsolved. If there is no specific provision,
are cultural objects separated from the general course of war indemnity? Can a state waive the right to
cultural heritage from other states for its citizens or cultural communities? More research needs to be

done on the legal effects on the post-war settlements.

This study analyzes the applicability of the resolutions adopted by UN and UNESCO in the situation of
international adjudication, but it does not answer the questions whether these resolutions have been
established as international customary law, and whether they can be exception to the principle of inter-
temporal law. I would suggest research on the international soft law making on restitution and return of

cultural objects and the existence of international customary law.

Moreover, this study only deals with repatriation claims made by countries of origin and by cultural
groups, the historical background of which concerns occupation, colonization, and imperialism. As such,
the conceptions explored in this study are not generalized beyond this context. Along with that, even as
to two cases that occurred in the same period, each case should be discussed in its own cultural and
historical context. For instance, the Yuanmingyuan relics and the Benin bronzes were both looted during
the European punitive expeditions in the second half of the nineteenth century. But because Chinese
perceptions of history and culture might differ from that of Nigerians, it is unknown whether the
Nigerians’ attitudes toward the Benin bronzes would be the same as that the Chinese feel about their lost
cultural relics. In other words, the findings of this study, especially the part on cultural identity and
cultural objects, are not tested to discover whether they can be extended to other disputes over cultural
heritage. More qualitative research from different perspectives is suggested to attest the contemporary

conceptual framework concerning the repatriation of cultural heritage.

Last but not least, this study simplifies the interest in cultural heritage of various potential stakeholders. A
comprehensive analysis from different perspectives might pull threads together, such as the propriety
interests of the present possessors, the interconnection between an object and its current holding
institutes and cultural community, and intellectual property rights. This study focuses on cultural identity,
but how to maintain the balance between cultural identity of a cultural group and its contact with the
outside world was not considered. On the one hand, terrorism is threatening the security of our world in
the present stage; some propose that terrorism is motivated by a cultural identity strongly based in
collectivism and in fundamentalist adherence to religious or cultural principles. On the other hand, some
are asking for the recognition of their cultural identity, which provides them with sources of pride,

solidarity and dignity. In what ways should cultural identity be properly protected but not abused? To
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quote an old Chinese saying, this study just ‘throws a brick in order to get a gem’; in other words, more

research needs to be done to explore this issue.
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Summary —

Repatriation of Cultural Objects: The Case of China

This study has sought to elaborate on the legal, cultural, and ethical issues concerning the repatriation of
cultural objects that were deprived from their original owners in periods of colonization or imperialism.
Cultural objects, on the one hand, are a form of property and protected by property law, but on the other
hand, they are regarded as instruments to express, share or maintain people’s cultural identity. The right
to cultural identity is recognized and reiterated in human rights instruments. In some cases, especially
where good faith acquisition, extinctive or acquisitive prescription are involved, the protection of the right
to cultural identity and the protection of property interest conflict with each other. Focusing on the case
of China, this study looks into Chinese lost cultural relics, which in this study refers to cultural objects
that were confiscated during armed conflicts, stolen and illegally exported from China in modern Chinese
history. Taking the auctions of the bronze heads from Yuanmingyuan as an entry point, this study was

guided by two research questions.

Is there sufficient legal protection of cultural objects looted, stolen, or illicitly exported before the adoption of the 1954 Hague

Convention?

What are the philosophical, ethical, and cultural considerations that underpin the soft law regarding the repatriation of

cultural objects? To what exctent should the soft law apply to disputes over cultural objects?

To explore the research questions, some specific cases are identified in Chapter 2, including the sack of
Yuanmingyuan, the plunder of Beijing in 1900, the Japanese looting during the Second Sino-Japanese War,
the loss of the Dunhuang manuscripts and the oracle bones. In accordance with the legal protection of
cultural objects, it categorizes the loss of Chinese cultural objects into two groups: cultural objects
confiscated in the event of armed conflicts, and illicitly trafficked cultural objects.

To give more information of the context of the loss, the social background of modern Chinese history is
briefly discussed by touching upon the Opium Wars, the unequal treaties system and the Japanese
invasion. Before the conclusion of this chapter, it discusses the efforts by the Chinese government and
institutions to recover the lost cultural objects in recent decades such as the buy-back policy, and

international cooperation.

Chapter 3 explores the historical development of legal protection of cultural objects in two frameworks.
The first legal framework is on the legal protection of cultural objects in the event of armed conflicts, and
it notes that the legislation on protecting cultural heritage against war plunder and destruction has been a
recent phenomenon, only since the nineteenth century. Before that, ‘to the victor goes the spoils’ had
been well accepted as a valid tradition in human history and recognized by eatlier international jurists. The

promulgation of the Lieber Code initiated the international interest in legislating on protecting cultural
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objects from war operation, leading to the Brussels Declaration, the Oxford Manual, the 1899 Hague
Convention (II), the 1907 Hague Convention (IV), and the Roerich Pact. Such accumulation of
international legal instruments finally led to the special convention on protecting cultural objects in the
event of armed conflict: the 1954 Hague Convention. The ancient custom that allows the victor to
destroy and loot cultural objects has been changed by the newly adopted international conventions in the
past century and a half.

The second legal framework is to protect cultural objects against illicit traffic. Although international
conventions have been adopted only recently, theft has been prohibited in all national legal systems, and
some countries have taken actions to control the export of cultural objects before the adoption of
international conventions. The enforcement of foreign export control has been a topical issue. As a
general principle, without mutual consent, no state will require another to enforce its public laws, such as
penal law, revenue and exportation law. There exist various situations concerning whether a state will
return illegally exported cultural objects. Since the late Qing period, China has issued legal instruments to
protect cultural objects within its territory, but in practice these rules are not well implemented.

After the exploration of these two legal frameworks, this chapter examines the making pf soft law
concerning the protection of cultural objects. The ethical guidelines adopted by professional associations
to deal with cultural objects, the practices of the restitution of Nazi-looted art, and the resolutions

adopted by the UN organs are discussed.

Following the investigation of the legal protection of cultural objects, two means of seeking legal
remedies for the recovery of cultural objects — through international adjudication and through civil
litigation — are elaborated in Chapter 4 and Chapter 5. Chapter 4 looks into the judicial remedial
opportunities in the IC] by analyzing three cases of looted cultural objects concerning three wars: the
Second Opium War, the Battle of Peking, and the Second Sino-Japanese War. In this chapter, two
questions are addressed: whether the confiscation of cultural objects constituted a breach of an
international obligation, and whether the claims are still admissible.

Regarding the first question, under public international law, most international treaties are of no
retroactive effect, and the law that was contemporaneous with the acts are to be applied. Guided by the
inter-temporal principle, rules of law contemporaneous with the wars under discussion are explored to
determine the existence of an international obligation. However, in cases where no international treaties
apply, it is difficult to determine the customary law before the crystallization of the rules. As shown in
Chapter 3, the legislation prohibiting taking war spoils began to accumulate beginning in the second half
of the nineteenth century, but the state practice of taking the property of conquered peoples had long
existed in human history. It is difficult to define a moment when taking cultural property in the event of
armed conflict is universally outlawed.

Apart from that, the applicability of general principles of law is controversial in international disputes. In
terms of the admissibility of the claims, the principle of extinctive prescription in public international law
might have rendered the case inadmissible considering that the cause of the cases under discussion

occurred at least over half a century ago. Along with that, the post-war settlement makes the situation for
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the questing parties more difficult. In the case between China and Japan concerning the war reparation of
WWII, the Chinese government waived the right to war indemnity during the normalization of the
diplomatic relationship between the two countries. Such a waiver of right is very likely to be invoked by
Japan as a defense that the case has been closed, even though contemporary international law deems that
cultural objects shall never be retained as war reparations. Like the limitation of action in civil litigation,
due to the lapse of time, the principle of extinctive prescription in international law might have rendered
the claims inadmissible. Notably, despite the fact that resolutions adopted by international organizations

are of normative value, it is unlikely that they would be applied to the cases directly.

Chapter 5 analyzes secking judicial remedy through transnational civil litigation by case studying the
Dunhuang manuscripts. This case study is set in the English legal system, where property rights are
protected under tort law. The first question considered is the proof of title of the Dunhuang manuscripts
of the requesting party. The requesting party can trace title to the Dunhuang manuscript to the Great
Qing Code, which provides for the state ownership of unearthed treasure trove. It is unlikely that this
ownership provision would not be recognized by the English courts, even though the Great Qing Code
contains penal provisions, because the ownership provision is regarded as civil rule according to English
law.

The second question dealt with in this chapter is the legality of the original deprivation and its legal effects,
while the third question is focused on the limitation of actions. The last two questions involve the conflict
of laws in time and place. As to the second question, ecither ancient Chinese law or contemporary Chinese
law deems the original deprivation of the manuscripts as theft, and the buyer could not acquire a valid
title to the manuscripts. If Chinese law is excluded to govern this issue, English law is unlikely to
recognize the buyer’s title acquired by transfer, because the transfer between Stein and Taoist Wang is
unlikely to fall within the exceptions to the nemo dat rule. Concerning the third question, according to
contemporary English limitation law, the limitation rules of the /ex causae are to be applied in actions. If
the /ex causae of Chinese law governs the substantive issues of this case, Chinese limitations rules also
apply. Under Chinese statutes of limitations, an action to recover stolen public property will not be barred
by statute. The consequence of applying Chinese law in its entirety is that the claimant will get back the
Dunhuang manuscripts, which may be inconsistent with the public policy of English law. But under the
Limitation Act 1939, limitation rules relating to conversion were considered as procedural law. When
limitation law is deemed as procedural law, the statute of limitations of the /ex fori would govern the case.
According to the transitional provision of the English statute of limitations, a stale case which has been
barred by the old statute of limitations cannot be enabled by the new statute. The claim seeking for
recovery of the Dunhuang manuscripts was probably barred by the six-year limitation period by the old

English statute of limitations.

Chapter 6 and Chapter 7 consider the philosophical, cultural, and ethical issues of the repatriation of
cultural objects. Chapter 6 explores the idea that cultural heritage is instrumental to cultural identity, and

the right to cultural identity and cultural heritage is also examined. Beginning with the interconnections
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between culture and identity, it finds that cultures provide sources for self-definition for some people. In
spite of some disagreement about cultural identity, cultural objects, as symbols of cultures and witnesses
to history, play an important role in people’s self-definition and orientation. Cultural objects as important
elements of cultural identity are reiterated in many legal instruments on cultural heritage, such as the 1954
Hague Convention, the 1970 UNESCO Convention, and other conventions adopted by the UNESCO
and the Council of Europe. In an era in which reproductions of objects are possible, authenticity still
plays a significant role in the enjoyment of cultural objects. Access to original cultural objects makes a
difference with that to reproductions, and some cultural objects can only have the fullest meaning when
they are in the authentic cultural context.

Regarding the ownership of cultural objects, it notes the various theories in this respect. It takes the
peoplehood or stewardship approach to cultural objects, in the interest of ‘peoples’ rather than ‘persons’.
To understand the interconnection between countries of origin and cultural objects, it looks into the
relationship between ‘states’ and ‘cultures’, and acknowledges that states and cultures are interlinked but
nevertheless represent different concepts; the extent of a culture and the boundaries of a state are not
necessarily congruent. In the international community, a state can operate as the legal representative for
its people and cultures in the global arena. In some countries, the promotion of a societal culture or
national identity is designed to bridge a culture and a state, but it could be the situation that the interests
of a culture conflict with that of a state, especially the minority culture in multicultural states. It notes that
linking cultural objects to the ‘country of origin’ is problematic in some cases.

The second section of this chapter looks into the right to cultural identity and cultural heritage, where
theories of multiculturalism, the politics of recognition, and cultural diversity are addressed. It notes that
some claims seeking the repatriation of cultural objects have implications of the politics of recognition
due to the fact that the deprivation of cultural objects took place during an inbalance of powers or
inequality. Today, selling or displaying some sensitive cultural objects still infringes on people’s dignity.
Acts as such are considered to be forms of failure to recognize people’s identity. From a cosmopolitan
point of view, this chapter upholds the philosophical ground of universal museums, but it expresses the
view that exhibiting some looted cultural objects or some sensitive objects goes against the good spirit of
its philosophical ground. Also, multiculturalism and cosmopolitanism share a common egalitarian root.
This chapter ends with looking at the right to cultural identity and cultural heritage from a human rights
perspective, and it notes that rights of access and enjoyment of cultural heritage are part of international

human rights law.

Chapter 7 deals with the way Chinese cultural relics are instrumental to Chinese cultural identity. It
discusses Chinese cultural identity from a hermenecutic approach, and seecks to understand the role of
Chinese objects in the construction or maintenance of Chinese identity. It takes the relationship between
Chinese history and cultural relics as an entry point. For many Chinese, history has played a fundamental
role in their self-definition. Cultural relics, as the subjects investigated in the jinshi study, are now taken as
witness to Chinese history. Apart from that, Chinese cultural relics are also appreciated as symbols of

Chinese culture. Cultural relics are now protected in Chinese legislation; however, in the past two
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centuries Chinese cultural relics together with other Chinese cultures have suffered huge destruction and
negation from outside and inside. Since China’s series of defeats following the Opium Wars, Chinese
nationalism has been aroused and traditional Chinese culture has been thought to be an impediment to
China’s modernization. It was not until the 1990s that the ominous image of Chinese tradition as a
stumbling block to Chinese modernity vanished. Nowadays, Chinese cultural relics are considered as
instruments of Chinese cultural identity.

Regarding the Chinese perception of the cultural relics lost in modern Chinese history, it notes the
criticisms of the Chinese efforts to recover their lost cultural relics, some claiming that it is out of political
ideologies, or the idea that the relics were actually ‘saved’ from the destructive iconoclasm of the Cultural
Revolution. For some Chinese intellectuals, the deep attachment and devotion to Chinese culture make
them grieve about the loss of Chinese heritage. For some Chinese, the loss of Chinese cultural relics is
considered to be a national stigma, and many of them are still resentful of the loss. This is linked to the
rise of Chinese nationalism since the dawn of modern Chinese history. For these people, the recovery of
lost cultural relics implies the retrieval of China’s national dignity by erasing the national stigma, as well as
showing respect to Chinese culture by addressing the unfortunate past. Another observation of this
chapter is to approach the cultural relics issue from the perspective of the Chinese cultural identity crisis

which has been debated in Chinese society.

Chapter 8 responds more directly to the research questions of this study. It concludes that there is no
sufficient legal protection of cultural objects that were historically deprived from their original ownership,
which makes the repatriation of cultural heritage a complicated and controversial question. Under
contemporary legal frameworks, it is almost impossible for requesting parties to obtain legal remedies,
since the international and national legalizations on the protection of cultural objects have no retroactive
effect to historical cases. In order to see the possibility of applying the new ethics or soft law to these
cases, more research has to be done to clarify some key issues. However, it does not provide a direct
answer to the application of soft law to disputes over cultural objects, although this study has analyzed
some important issues. To further clarify the issue, it makes some recommendations for future research,
including the legal effects of post-war settlement on the repatriation of cultural objects, international
customary law on repatriation, criteria involving qualitative research to determine cultural objects as
instruments of cultural identity, and the balance between the maintenance of cultural identity and its

contact with the outside world.
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Samenvatting —

Repatriéring van cultuurgoederen: de casus China

Dit proefschrift behelst het onderzoek naar de juridische, culturele en ethische vraagstukken inzake
mogelijke repatriéring van cultuurgoederen die ontvreemd zijn van de oorspronkelijke eigenaren in tijden
van kolonisatiec en imperialisme. Cultuurgoederen zijn enerzijds als voorwerpen van eigendom
onderworpen aan het reguliere eigendomsrecht. Anderzijds worden zij gezien als middel om de culturele
identiteit van mensen en gemeenschappen, uit te drukken, te delen en te behouden. Het recht op culturele
identiteit is erkend en gereguleerd in verschillende mensenrechteninstrumenten. In sommige gevallen
kunnen erkenning van het recht op culturele identiteit en erkenning van eigendomsbelangen conflicteren,
in het bijzonder in gevallen waarin verwerving te goeder trouw en bevrijJdende dan wel verkrijgende
verjaring een rol spelen tegenover de rechten van de oorspronkelijke eigenaar. Dit onderzoek focust op
China. Het gaat in op de positie van verloren Chinese cultuurgoederen, dat wil zeggen van
cultuurgoederen die in de moderne Chinese geschiedenis in beslag zijn genomen tijdens gewapende
conflicten, gestolen zijn en onrechtmatig zijn uitgevoerd naar het buitenland. De veilingen van de
bronzen hoofden uit het Yuanmingyuan vormen het persoonlijke vertrekpunt van dit onderzoek. Het

voorgaande wordt bestudeerd met de volgende twee onderzoeksvragen:

Is er effectieve juridische bescherming voor cultunrgoederen die vidr bet afsluiten van het Internationale verdrag inzake de
bescherming van cultunrgoederen ten tijde van internationale gewapende conflicten van Den Haag van 1954 zijn gestolen dan

wel onrechtmatig Zijn uitgevoerd?

Wat zijn de filosofische, ethische en culturele overwegingen die ten grondslag liggen aan soft law betreffende de repatriéring van

cultuurgoederen? In hoeverre ou soft law foegepast moeten worden op geschillen over die cultunrgoederen?

Ter verkenning van deze onderzoeksvragen zijn in Hoofdstuk 2 enkele concrete gevallen besproken,
waaronder het leegroven van het Yuanmingyuan, de plundering van Peking in 1900, de Japanse
plunderingen tijdens de Tweede Sino-Japanse Oorlog, en het verlies van de manuscripten van Dunhuang
en de orakelbotten. In navolging van de systematick van de juridische bescherming van cultuurgoederen
onderscheidt dit hoofdstuk twee categorieén van verlies van Chinese cultuurgoederen. Ten eerste wordt
nagegaan wat de positie is van cultuurgoederen die in tijden van gewapend conflict geconfisqueerd zijn,
en ten tweede worden de gevolgen van de onrechtmatige handel erin besproken.

Om de context van het verlies te verhelderen wordt de sociale achtergrond van de moderne Chinese
geschiedenis kort besproken, met aandacht voor de Opiumoorlogen, het stelsel van ongelijke verdragen
en de Japanse invasie. De conclusie van dit hoofdstuk wordt voorafgegaan door een bespreking van de
inspanningen van de Chinese regering en instituties om vetloren cultuurgoederen terug te halen, zoals het

terugkoopbeleid en internationale samenwerking.
gkoop g
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Hoofdstuk 3 onderzoekt de historische ontwikkeling van de rechtsbescherming van cultuurgoederen
binnen twee kaders. Het eerste juridische kader is de rechtsbescherming van cultuurgoederen in geval van
internationale gewapende conflicten. Wetgeving ter bescherming van cultureel erfgoed tegen
oorlogsplundering en vernietiging blijkt een recent verschijnsel te zijn, dat pas sinds de negentiende eeuw
optreedt. Daarvoor was ‘aan de overwinnaar behoort de buit’ een aanvaarde gewoonte in de geschiedenis
van de mensheid en werd ook door geleerden van het internationale recht erkend. Het uitvaardigen van
de Lieber Code bracht meer aandacht voor wetgeving ter bescherming van cultuurgoederen tegen
oorlogshandelingen, wat leidde tot de Verklaring van Brussel, het Oxford Manual, de verdragen van Den
Haag van 1899 (II) en wvan 1907 (IV) en het Roerich-pact. Deze opeenvolging van
internationaalrechtelijke instrumenten leidde uiteindelijk tot het Verdrag inzake de bescherming van
culturele goederen in geval van een internationaal gewapend conflict: het Cultuurgoederenverdrag van
Den Haag van 1954. De afgelopen anderhalve eecuw is zo de oude gewoonte bijgesteld, die het aan de
overwinnaar toestond cultuurgoederen te vernietigen en te roven.

Het tweede juridische kader is de bescherming van cultuurgoederen tegen onrechtmatige handel. Terwijl
de internationale verdragen pas relatief recentelijk zijn gesloten, was binnen nationale rechtstelsels diefstal
reeds verboden en reguleerden sommige landen de uitvoer van cultuurgoederen al véor zij internationale
verdragen sloten. Daardoor ontstond er een probleem van handhaving van buitenlandse
uitvoerbeperkingen. In beginsel, en bij gebrek aan onderlinge afspraken, zal een staat ter handhaving van
zijn publiekrechtelijke wetten (strafrecht, heffingen, uitvoerbeperkingen) geen beroep kunnen doen op
een andere staat. De vraag of een staat illegaal uitgevoerde cultuurgoederen moet teruggeven is in
verschillende situaties relevant geweest. Sinds de late Qing periode hebben de Chinese regeringen
regelingen ter bescherming van cultuurgoederen binnen het land uitgevaardigd; met de uitvoering van
deze regelingen is het in de praktijk echter slecht gesteld.

Na het uiteenzetten van deze twee kaders onderzoekt Hoofdstuk 3 soff /aw ter bescherming van
cultuurgoederen. Besproken worden de ethische leidraden die professionele organisaties voor de omgang
met cultuurgoederen hebben opgesteld, de gevolgde praktijk ter teruggave van door de Nazi’s geroofde

kunst, en de resoluties van VN-organen.

Op dit onderzocek naar de rechtsnormen ter bescherming van cultuurgoederen volgt een onderzoek naar
twee mogelijke toegangen tot rechtsbescherming: via de internationale rechtspraak (Hoofdstuk 4) en via
de civielrechtelijke weg (Hoofdstuk 5). Hoofdstuk 4 beschouwt de rechtsbescherming die het
Internationaal Gerechtshof biedt en analyseert daartoe gevallen van plundering in drie oorlogen: de
Tweede Opiumootlog, de Slag om Peking en de Tweede Sino-Japanse Ootlog. In dit hoofdstuk worden
twee vraagstukken behandeld: de vraag of het meenemen van cultuurgoederen een schending van een
internationale verplichting opleverde; en de vraag of een eis nu nog ontvankelijk zou zijn.

Met betrekking tot de eerste vraag geldt dat onder het internationale publickrecht de meeste verdragen
geen terugwerkende kracht hebben, zodat het recht ten tijde van de handeling toegepast moet worden.
Uitgaande van het intertemporele principe worden de rechtsnormen ten tijde van de oorlogen onderzocht

om uit te maken of er een internationale verplichting bestond. Echter, in gevallen waarvoor geen
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internationale verplichtingen zijn vastgesteld, blijkt het moeilijk te zijn te beoordelen wat het
gewoonterecht was voordat de regels duidelijker uitgekristalliseerd werden. Zoals in Hoofdstuk 3 is
aangetoond kwam er vanaf de tweede helft van de negentiende eecuw steeds meer wetgeving tegen het
maken van oorlogsbuit, maar de gewoonte om het bezit van overwonnen volkeren af te nemen bestond
daarvoor al lang. Het is moeilijk om een specifick moment in de geschiedenis aan te wijzen waarop het
roven van cultuurgoederen alom als verboden gold.

Verder is ook omstreden of algemene rechtsbeginselen toepassing vinden in internationale geschillen. Wat
de ontvankelijkheid van eisen betreft, staat mogelijk het beginsel van bevrijdende verjaring aan
behandeling van een zaak in de weg, nu de relevante feiten minstens een halve eeuw geleden hebben
plaatsgevonden. Tegelijkertijd bemoeilijken naoorlogse akkoorden de positie van de eisende partij. In het
geval van China en Japan en de kwestie van herstelbetalingen na de Tweede Wereldoorlog speelt dat de
Chinese regering afstand heeft gedaan van aanspraak op schadeloosstelling toen de diplomaticke
betrekkingen tussen de twee landen normaliseerden. Het lijkt zeer waarschijnlijk dat Japan dit als verweer
zou aanvoeren en zich erop zou beroepen dat de zaak daarmee gesloten is, ook al gaat het huidige
internationale recht ervan uit dat cultuurgoederen nooit als oorlogsherstel gehouden mogen worden. Net
zoals een termijn in het civielrecht kan het principe van bevrijdende verjaring in het internationale recht in
de weg staan aan ontvankelijkheid van eisen. En hoewel de resoluties van internationale organisaties

normatieve kracht toekomt, is het onwaarschijnlijk dat deze direct op de zaken toegepast zouden worden.

Hoofdstuk 5 analyseert de toegang tot rechtsbescherming via grensoverschrijdende civielrechtelijke
procedures aan de hand van de Dunhuang-manuscripten. Deze case study speelt zich af in het Engelse
rechtsstelsel, waar eigendomsrechten door de onrechtmatigedaadsactie, de tort law, beschermd worden.
De cerste te beantwoorden vraag is die naar een aantoonbare eigendomstitel van de eisende partij. De
eiser kan eigendom van het Dunhuang-manuscript herleiden uit het Grote Wetboek van de Qing-dynastie,
dat bij schatvinding door opgraving het eigendomsrecht aan de staat toekent. Het lijkt onwaarschijnlijk
dat deze eigendomstitel niet door de Engelse gerechten erkend zou worden: deze bepaling over eigendom
wordt immers naar Engels recht als civiele rechtsregel beschouwd, ook al bevat het Grote Wetboek uit de
Qing-dynastie strafrechtelijke bepalingen.

De tweede in dit hoofdstuk te beantwoorden vraag is die naar de rechtmatigheid van de oorspronkelijke
ontneming en de rechtsgevolgen daarvan, terwijl de derde vraag verjaring betreft. Beide hebben te maken
met de gevolgen van conflicterend recht in ruimte en tijd. Wat betreft de tweede vraag was zowel onder
het toenmalige als onder het huidige Chinese recht de oorspronkelijke ontneming diefstal en kon de
koper geen geldige titel over de handschriften verwerven. Als niet het Chinese maar het Engelse recht
bepalend wordt geacht, dan zal de uitkomst niet anders zijn: Engelse recht erkent een door overdracht
verkregen eigendomstitel van de koper waarschijnlijk niet. De overdracht tussen de Engelse verkenner,
Stein en de Taoist Wang, de grotbewaarder, valt vermoedelijk niet onder de uitzonderingen van de nemo
dat-regel. Met betrekking tot de derde vraag, moeten volgens het huidige Engelse verjaringsrecht op
civiele eisen de vetjaringsregels van de /lex causae toegepast worden. Als de /fex caunsae het Chinese recht is,

dat wil zeggen als het Chinese recht de vragen ten gronde beheerst, dan zijn ook de Chinese
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verjaringsregels van toepassing. Het Chinese verjaringsrecht kent geen wettelijke termijn voor een eis tot
terugvordering van gestolen publick eigendom. Wordt een zaak geheel naar Chinees recht behandeld, dan
zal de eiser de Dunhuang-manuscripten terugkrijgen, tenzij de eis in dit gevorderde stadium afstuit op
gronden van openbare orde onder Engels recht. Geheel anders zit het als toenmalig Engels
verjaringsrecht toepassing zou vinden. Onder de Limitation Act 1939 werden verjaringsregels als
procedureel recht beschouwd, waardoor de verjaringsregels van de /x fori de zaak beheersen. Volgens de
overgangsregels in het Engelse verjaringsrecht kan een onder de oude verjaringswet verjaarde eis niet
onder de nieuwe verjaringswet herleven. Aan een eis tot teruggave van de Dunhuang-manuscripten staat

daarom vermoedelijk de termijn van zes jaar in de oude Engelse verjaringswet in de weg.

Hoofdstukken 6 en 7 beschouwen de filosofische, culturele en ethische vraagstukken omtrent de
repatriéring van cultuurgoederen. Hoofdstuk 6 buigt zich over het vraagstuk van cultureel erfgoed en zijn
instrumentele functie voor culturele identiteit, alsmede de verhouding tussen de politics of recognition en de
repatriéring van cultuurgoed. Beginnend met het verband tussen cultuur en identiteit blijkt dat cultuur
voor sommige mensen een bron voor het bepalen van hun identiteit is. Ondanks wat onenigheid over het
concept culturele identiteit is toch duidelijk dat cultuurgoederen als symbolen van culturen en
getuigenissen van de geschiedenis een belangtijke rol spelen in de zelfbepaling en oriéntering van mensen.
Cultuurgoederen als belangrijke elementen van culturele identiteit worden in veel juridische instrumenten
aangehaald, zoals in het Verdrag van Den Haag van 1954, in het UNESCO-verdrag van 1970 en in andere
verdragen die onder het dak van de UNESCO en van de Raad van Europa tot stand zijn gekomen. Ook
in tijden van verbeterde reproductiemogelijkheden blijft authenticiteit een significant aspect voor het
genot van cultuurgoederen. Toegang tot originele cultuurgoederen is iets anders dan toegang tot
reproducties, en sommige cultuurgoederen verkrijgen hun volle betekenis slechts in hun authenticke
culturele context.

Het hoofdstuk bekijkt de verschillende theorieén over eigendom van cultuurgoederen in dit opzicht. Het
volgt de peoplehood- ofwel stewardship-benadering: het belang van ‘volkeren’ in tegenstelling tot dat van
‘personen’. Voor een beter begrip van het verband tussen herkomstlanden en cultuurgoederen kijkt het
hoofdstuk naar de verhouding tussen ‘staten’ en ‘culturen’ en erkent dat staten en culturen, hoewel
onderling verbonden, verschillende concepten zijn; de uitstrekking van een cultuur en de grenzen van een
staat dekken elkaar niet noodzakelijkerwijs. Een staat kan in internationaal verband optreden als de
vertegenwoordiger van zijn mensen en culturen. In sommige landen heeft een maatschappelijke cultuur of
een nationale identiteit de functie cultuur en staat met elkaar te verzoenen, maar het is mogelijk dat
culturele belangen en belangen van de staat met elkaar botsen, in het bijzonder waar het gaat om
minderheidsculturen in een multiculturele staat. Het hoofdstuk merkt op dat het in sommige gevallen
problematisch kan zijn cultuurgoederen met een ‘staat van herkomst’ te associéren.

In het tweede gedeelte van dit hoofdstuk worden eisen tot repatriéring van cultureel erfgoed geanalyseerd
vanuit het perspectief van de politics of recognition. Dit concept houdt verband met de noties van
multiculturalisme en culturele diversiteit, die in internationale verdragen voorkomen. Bij sommige eisen

ter repatriéring van cultuurgoederen speelt de politics of recognition omdat zij gaan over de ontvreemding van
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cultuurgoederen in situaties van onevenwichtige machtsverdeling. Het tentoonstellen van cultuurgoederen
kan nu nog gevoelens van waardigheid van mensen krenken en kan als miskenning van de culturele
identiteit worden ervaren. Het hoofdstuk erkent, vanuit kosmopolitisch perspectief, de idee van universele
musea, maar tekent daarbij aan dat het tentoonstellen van geroofde cultuurgoederen in sommige gevallen
juist daartegen indruist. Multiculturalisme en kosmopolitisme komen voort uit eenzelfde egalitaire
grondidee. Het hoofdstuk sluit af met een beschouwing van deze verbanden wvanuit een
mensenrechtenperspectief en merkt op dat toegang tot en genot van cultuurgoederen onderdeel zijn van

internationale regelgeving over mensenrechten.

Hoofdstuk 7 onderzoekt de manieren waarop Chinese cultuurgoederen instrumenteel zijn voor de
Chinese culturele identiteit. Het behandelt Chinese culturele identiteit vanuit de hermenecutische
benadering en gaat na welke rol Chinese cultuurgoederen bij de vorming en het behoud van Chinese
identiteit spelen. Vertrekpunt is de verhouding tussen de Chinese geschiedenis en cultuurgoederen. Voor
veel Chinezen speelt de geschiedenis een fundamentele rol bij het bepalen van hun identiteit.
Cultuurgoederen, als onderwerp van onderzoek in de jinshi-studies, gelden vandaag de dag als
getuigenissen van de Chinese geschiedenis. Bovendien worden zij gewaardeerd als symbolen van de
Chinese geschiedenis. Cultuurgoederen zijn beschermd onder huidige Chinese wetgeving, maar in de
voorbije twee eeuwen zijn cultuurgoederen en andere culturele voortbrengselen onderhevig geweest aan
ontkenning van binnenuit en vernietiging van buitenaf. Na cen reeks van nederlagen vanaf de
Opiumootlogen is een Chinees nationalisme ontstaan en werd de traditionele Chinese cultuur als
belemmering van modernisering gezien. Pas vanaf de jaren negentig is dit dreigende beeld van Chinese
traditie als struikelblok op de weg naar de moderniteit gaan verdwijnen. Vandaag de dag gelden Chinese
cultuurgoederen als middel tot definiéring van Chinese culturele identiteit.

Met betrekking tot de Chinese perceptie van verloren cultuurgoederen in de moderne Chinese
geschiedenis merkt het hoofdstuk de kritick op die de Chinese inspanningen om verloren gegaan
cultuurgoed terug te halen ten dele valt, een kritick die op de politicke ideologie achter deze inspanningen
of op het iconoclasme van de destructieve Culturele Revolutie wijst. Voor sommige Chinese intellectuelen
zijn gehechtheid aan en eerbied voor Chinese cultuur reden het verlies van cultureel erfgoed diep te
betreuren. Sommige Chinezen beschouwen het verlies van cultuurgoederen als nationale schandvlek, die
voor velen nog steeds boosheid opwekt. Dit houdt verband met het opkomen van Chinees nationalisme
in de moderne Chinese geschiedenis. Voor hen betekent het terughalen van cultuurgoederen herstel van
de nationale waardigheid van China, het uitwissen van de schandvlek en een eerbetoon aan de Chinese
cultuur door aandacht te schenken aan een onzalig verleden. Een verdere observatie in dit hoofdstuk
betreft de omgang met cultuurgoederen vanuit het perspectief van de culturele identiteitscrisis die in

China onderwerp van maatschappelijk debat is geweest.

Hoofdstuk 8 geeft antwoord op de onderzoeksvragen. De conclusie is dat er geen effectieve juridische
bescherming bestaat voor cultuurgoederen die in het verleden ontvreemd zijn van hun oorspronkelijke

eigenaren, waardoor de repatriéring van cultureel erfgoed een ingewikkeld en omstreden vraagstuk blijft.
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Binnen de huidige juridische kaders is het voor eisende partijen nagenoeg onmogelijk rechtsherstel te
verkrijgen, omdat de nationale en internationale regelgeving ter bescherming van cultuurgoederen geen
terugwerkende kracht tot aan de historische gevallen heeft. Om uit te maken of nieuwe ethische
standaarden of soft /aw toepassing zouden kunnen vinden, is verder onderzoek naar enkele cruciale
vraagstukken nodig. In dit hoofdstuk worden hiervoor aanbevelingen gedaan. Aandacht in verdergaand
onderzoek verdienen in het bijzonder: de rechtsgevolgen van naoorlogse akkoorden voor repatriéring van
cultuurgoederen; het internationale gewoonterecht over repatriéring; criteria om de instrumentele functie
van cultuurgoederen voor de culturele identiteit in kwalitatief onderzoek te bepalen; en de afweging van

het behoud van culturele identiteit tegenover contact met de buitenwereld.
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