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CHAPTER 1
1.

INTRODUCTION

The Complex Position of Human Rights before the ICTs

The rapid development of international criminal law since the 1990s has been driven by lofty
goals such as ending impunity and restoring the rule of law. Given their mandates to prosecute individuals allegedly responsible for the most egregious of human rights violations, International Criminal Tribunals (ICTs) are primarily considered as instruments of human
rights protection. However, at the same time, the ICTs must be recognized as potential violators of human rights. They conduct criminal investigations, provisionally detain individuals,
and put them on trial. All of these activities inherently impact on individuals’ human rights,
including the right to privacy, the right to liberty, and the right to a fair trial, to name but a
few. The ICTs’ exercise of public power vis-à-vis individuals necessarily entails the potential
of violating their human rights.
However, while states have widely ratified human rights treaties and are often subject
to the supervision of human rights courts and quasi-judicial bodies, the same does not apply
to ICTs. They are not parties to human rights treaties, nor is their observance of human rights
norms subject to any form of external review. It is therefore questionable whether they are
bound by international human rights law (IHRL) to begin with. These concerns have been
partly remedied by the inclusion of human rights norms in the ICTs’ legal instruments. However, as this study will show, this has not prevented serious allegations of human rights violations from being made against them. Quite the contrary, the protection of human rights has
been considered the ‘Achilles heel of international criminal justice.’ 1 This study therefore
addresses the way in which the ICTs have interpreted and applied international human rights
norms and seeks to identify the strengths and weaknesses of their approach in order to recommend ways in which their practice can be improved in terms of both the substantive level
of human rights protection offered, and the cogency and coherence of their interpretative
methodology.
In that regard, two essential questions arise. The first is whether and how the ICTs are
legally bound by IHRL. In addition to the rights enshrined in their internal legal instruments,
(external) norms of IHRL may also enter the ICTs’ legal frameworks. In his report that accompanied the draft Statute of the International Criminal Tribunal for the former Yugoslavia
1

Göran Sluiter, ‘Atrocity Crimes Litigation: Some Human Rights Concerns Occasioned by Selected 2009 Case
Law’ (2010) 8 Nw U J Int’l Hum Rts 248, 267.

1

(ICTY), the UN Secretary-General stated that it was ‘axiomatic that the International Tribunal must fully respect internationally recognized standards regarding the rights of the accused
at all stages of its proceedings.’ 2 Similarly, the Statute of the International Criminal Court
(ICC) provides that all interpretation and application of law must be consistent with ‘internationally recognized human rights’. 3 Although this may be taken to suggest that the ICTs are
simply bound by IHRL, the practice of the ICTs shows a more complex picture. Generally,
the ICC assesses international and regional human rights treaties to determine whether a right
is ‘internationally recognized’. 4 At the same time, the Court has refused to review the detention of three witnesses because it held that there were ‘numerous exceptions’ to the right to
liberty and it could therefore not be considered an ‘intransgressible or peremptory norm of
international law’. 5 As a result, these witnesses have been detained at the seat of the Court for
almost three years without the possibility to have their detention reviewed. This decision is at
odds with the ICC’s general approach towards determining whether a right is ‘internationally
recognized’ based on international human rights treaties. It also suggests a persisting lack of
clarity as to whether and how the ICTs are bound by IHRL.
The case law of the ad hoc Tribunals reflects a similar uncertainty regarding the applicability of human rights standards. This is illustrated by the disagreement between Appeal
Judges regarding the question whether the Appeals Chamber may substitute a conviction for
a first-instance acquittal. Judge Pocar has voiced his opposition to this practice because it
deprives persons who are convicted by the Appeals Chamber of the opportunity to have their
conviction reviewed by a higher tribunal. 6 According to Judge Pocar, this is in contravention
of the International Covenant on Civil and Political Rights (ICCPR), which should be fully
respected by the Tribunals. Judge Shahabuddeen, on the other hand, has argued that human
rights norms, as interpreted by human rights courts and supervisory bodies, do not apply to
the Tribunal ‘lock, stock, and barrel’. 7 He relied on the special circumstances of the Tribunal,
which he argued legitimized a modification of international human rights norms as applied to

2

UNSC, ‘Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808’ (3 May
1993) UN Doc S/25704, 106.
3
Art 21(3) ICC Statute.
4
See infra Chapter 3.
5
ICC, Decision on the Application for the Interim Release of Detained Witnesses DRCD02-P-0236, DRC-D02P-0228 and DRC-D02-P-0350, Prosecutor v. Katanga (ICC-01/04-01/07-3405-tENG), 1 October 2013, 33.
6
ICTR, Appeals Judgement, Dissenting Opinion of Judge Pocar, Prosecutor v. Rutuganda (ICTR-96-3-A), 26
May 2003, 2-3. See also ICTY, Appeals Judgement, Partially Dissenting Opinion of Judge Pocar, Prosecutor v.
Galić (IT-98-29-A), 30 November 2006.
7
ICTY, Appeals Judgement, Separate Opinion of Judge Shahabuddeen, Prosecutor v. Galić (IT-98-29-A), 30
November 2006, 19.

2

the Tribunals. 8 Although the Judges agreed that the Tribunals should respect human rights
norms, the exact content of this obligation and the extent of the Tribunals’ power to deviate
from specific treaty norms were in dispute.
The second and related question is whether and to what extent the ICTs are entitled to
give an interpretation to human rights norms that differs from those of human rights courts
and supervisory bodies, based on the specific context in which the ICTs operate. There are
many differences between states, the original addressees of human rights norms, and ICTs,
which may impact on the latter’s interpretation and application of human rights. In an early
decision, the ICTY (in)famously compared itself to a military tribunal, ‘which often has more
limited rights of due process’. 9 The Chamber argued that the right to a fair trial had to be ‘interpreted and applied in the context of the object and purpose and unique characteristics’ of
the ICTY Statute. 10 This approach, and the comparison with military tribunals in particular,
were subject to criticism and the ICTs have never used the same comparison again. 11 However, the idea that the ICTs are allowed to deviate from interpretations of IHRL by human rights
courts and supervisory bodies has taken hold in their procedural practice.
Several examples serve to illustrate the adapted interpretation of human rights norms
in the context of international criminal proceedings. In an early decision, the ICTY acknowledged that its legal framework governing provisional detention and release departed from
IHRL. Such departure, however, was justified by the ‘extreme gravity’ of the charges against
accused persons, and the ‘unique circumstances’ in which the Tribunal operated, specifically
their dependence on states for monitoring provisionally released persons and for ensuring
their return to the Tribunal. 12 This justified the presumption of provisional detention and the
high burden that the accused bears to prove her/his entitlement to release.
Another striking example of contextualization can be found in an earlier decision in
the above-mentioned case of the three detained witnesses before the ICC. These witnesses
sought asylum in the Netherlands following their testimony and requested the Court to halt
their return to the DRC, relying, among other things, on their right to request asylum and the
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ICTR, Appeals Judgement, Separate Opinion of Judge Shahabuddeen, Prosecutor v. Rutuganda (ICTR-96-3A), 26 May 2003, 21.
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ibid, 26.
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Human Rights’ (2011) 9 J Int’l Crim Just 609, 625, who notes that ‘[f]ortunately, the description was ephemeral,
and has remained a very isolated pronouncement.’
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ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 19.
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principle of non-refoulement. The ICC held that it could not be bound by this principle in the
same way as states, because it lacked territory and was therefore unable to maintain longterm jurisdiction over those individuals. 13 The same considerations apply to the Court’s ability to respect the right to request asylum, since the ICC is unable to grant citizenship. However, rather than finding that it was free to disregard these rights, the ICC held that the principle
of non-refoulement, in conjunction with the right to request asylum and the right to an effective remedy, implied that the ‘there must be no obstacles to the entering of an application for
asylum as a result of acts or omissions that may be imputed to the Court.’ The Court therefore
set aside its statutory obligation to return the witnesses to the DRC and allowed them to remain at the ICC pending their asylum application. 14
These decisions illustrate the complex position of IHRL in the law of international
criminal procedure. The ICTs may or may not be formally bound by this body of law and,
even if they are, they may still have to contextualize human rights norms in their application
in the specific circumstances of international criminal justice.

2.

Research Question and Purpose of the Study

Human rights law has been described as the ideal lens through which to assess ‘the structure
and functioning of international criminal justice’. 15 Many studies on international criminal
proceedings have taken this perspective as a parameter with which to evaluate the law and
practice of the ICTs. 16 This study seeks to add to the existing scholarship in two ways. First,
it focuses on the use the ICTs have made of the standards of IHRL, including those reflected
in the judgments and decisions of human rights courts and supervisory bodies, in their own
interpretation and application of human rights norms. Second, this study investigates how the

13

ICC, Decision on Amicus Curiae Application and on the “Requête tendant à obtenir présentations des témoins
DRC-D02-P-0350, DRC-D02-P-0236, DRC-D02-P-0228 aux autorités néerlandaises aux fins dʹasile”, Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-3003-tENG), 9 June 2011, 64.
14
ibid, 73.
15
Salvatore Zappalà, Human Rights in International Criminal Proceedings (OUP 2003), 1.
16
See eg; Erik Møse, ‘Impact of Human Rights Conventions on the Two ad hoc Tribunals’ in Morten Bergsmo
(ed), Human Rights and Criminal Justice for the Downtrodden: Essays in Honour of Asbjørn Eide (Martinus
Nijhoff 2003); William Schabas, ‘The Right to a Fair Trial’ in Flavia Lattanzi and William Schabas (eds), Essays on the Rome Statute of the International Criminal Court - Volume II (Il Sirente 2004); Stefan Trechsel,
‘Rights in Criminal Proceedings under the ECHR and the ICTY Statute - a Precarious Comparison’ in Bert
Swart, Göran Sluiter and Alexander Zahar (eds), The Legacy of the International Criminal Tribunal for the
former Yugoslavia (OUP 2011); Masha Fedorova, Stan Verhoeven and Jan Wouters, ‘Safeguarding the Rights
of Suspects and Accused Persons in International Criminal Proceedings’ in Cedric Ryngaert (ed), The Effectiveness of International Criminal Justice (Intersentia 2009); Denis Abels, ‘Prisoners of the International Community’ (PhD Thesis, University of Amsterdam 2012); Masha Fedorova, The Principle of Equality of Arms in International Criminal Proceedings (Intersentia 2012).

4

specific context in which the ICTs operate has impacted on their interpretative practice regarding human rights norms. The purpose of this study is to assess these aspects of the practice of the ICTs, and make recommendations for improving this practice. Therefore, the central research question is:

How should international criminal courts and tribunals interpret and apply
international human rights norms in their procedural practice?

This question reflects the ‘double life’ of human rights norms in the legal frameworks of the
ICTs. 17 Their instruments have reproduced human rights norms, such as the right to a fair
trial, as a result of which such norms have clearly become binding. However, this incorporation leaves two essential questions unanswered. The first is whether the ICTs are bound by
human rights norms that have not been reproduced in their legal instruments. To answer it,
this study investigates whether the ICTs are bound by IHRL as a body of international law.
Second, such incorporation does not settle the relevance or prescriptive authority of IHRL,
including decisions of human rights courts and supervisory bodies, vis-à-vis the ICTs’ own
interpretation of human rights norms. Should they follow such authoritative interpretations of
these norms, or may the ICTs reformulate these norms based on the specific context in which
they operate? These two questions are central to this study.
The fundamental differences between states and ICTs unavoidably impact on the latter’s capability to protect human rights norms, which have been developed to govern the conduct of states, not of ICTs. As has been stated, the ICC cannot be bound by the principle of
non-refoulement and the right to request asylum in the same way as states, because it does not
have a territory where individuals could permanently reside. 18 The ICC essentially had to
invent an answer to the question of how these human rights norms would apply to an ICT,
because its circumstances fundamentally differ from those of states and it cannot interpret
and apply these norms in the same way. As this study will show, there are numerous examples of situations in which the specific nature of ICTs and the context in which they operate
has impacted on their interpretation and application of human rights norms. The important
question is whether and under what circumstances such an impact is acceptable.
17

Sergey Vasiliev ‘International Criminal Trials – a Normative Theory’ (PhD Thesis, University of Amsterdam
2014), 93.
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This study employs a working hypothesis that the specific context of international
criminal justice has an impact on the ICTs’ procedural practice regarding human rights
norms. The need for the ICTs to ‘contextualize’ human rights norms in their interpretation
and application in the specific circumstances of international criminal proceedings has been
widely acknowledged. 19 However, it has never been the central subject of an in-depth study.
This dissertation seeks to fill this gap by disclosing the merits and drawbacks of a contextual
approach to the ICTs’ human rights obligations in terms of the substantive level of protection
offered by the ICTs, and the quality of their legal reasoning and interpretative methodology.
Contextualization can have two primary consequences. The ICTs either depart from human
rights standards in a way that decreases the protection of the respective right in their specific
context, as illustrated by the decisions of the ad hoc Tribunals on provisional release. Alternatively they can expand the scope of human rights protection as compared to IHRL, in order to
ensure the effective protection of the right in question in the specific context of international
criminal proceedings. Such an approach is illustrated by the ICC’s decision to set aside the
Statute to protect the detained witnesses’ right to request asylum.

3.

Scope and Delineation

This study addresses the law and practice of three ICTs—the ICTY, the International Criminal Tribunal for Rwanda (ICTR), and the ICC—to the exclusion of other—special and hybrid—tribunals. This limitation has several reasons. Since the mid-1990s, there has been a
proliferation of ICTs, each with a specific mandate and, importantly, with a distinct legal
character. 20 These features have consequences for their applicable law and for their recourse
to various sources of international and domestic law. Generally, a distinction can be drawn
between purely international criminal tribunals, on the one hand, and hybrid or internationalized tribunals on the other. 21 Three aspects of hybridity can be distinguished. 22 First, some
19

See eg Gabrielle McIntyre ‘Defining Human Rights in the Arena of International Humanitarian Law: Human
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hybrid tribunals are embedded in a domestic legal system, second, their applicable law often
consists of an amalgam of international and domestic law, and third, their organs, including
their Chambers, are composed of international and domestic staff. These characteristics set
them apart from purely international tribunals, like the ICTY, ICTR, and ICC. 23
Two hybrid tribunals, the Special Court for Sierra Leone (SCSL) and the Special Tribunal for Lebanon (STL), are sometimes classified as international tribunals. In a sense they
are ‘more’ international than other hybrid tribunals, like the Extraordinary Chambers in the
Courts of Cambodia (ECCC) and the Special Panels for Serious Crimes (SPSC), because they
were established by a treaty and a Security Council resolution, respectively, and because of
their formal independence from the domestic legal systems. 24 However, they are classified as
hybrid courts because their applicable law is an amalgam of international and domestic law
and because their organs, including their Chambers, are composed of domestic and international staff. 25 The hybrid nature of their applicable law may be expected to impact on their
engagement with IHRL. For example, the SCSL Statute provides that the Judges of the Court,
in amending the Rules of Procedure and Evidence (RPE), ‘are to be guided by the Sierra Leonean Criminal Procedures Act 1965’. 26 Although the impact of Sierra Leonean procedural
law on the SCSL is uncertain, the Court itself has held that the domestic criminal justice act
of Sierra Leone, which ‘lays down the basic procedures of adversary criminal trials that are

liam Schabas The UN International Criminal Tribunals – the former Yugoslavia, Rwanda and Sierra Leone
(CUP 2006), 5-7.
22
See eg Laura Dickinson, ‘The Promise of Hybrid Courts’ (2003) 97 Am J Int’l L 295, 295: ‘[s]uch courts are
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and the domestic’.
23
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24
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also in the appendix: Agreement between the United Nations and the Lebanese Republic on the Establishment
of a Special Tribunal (6 February 2007).
25
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Sriram, ‘Wrong-Sizing International Justice? The Hybrid Tribunal in Sierra Leone’ (2006) 29 Fordham Int’l L J
472, 480-481, on the hybrid nature of the SCSL; Antonio Cassese International Criminal Law (2nd edn, OUP
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followed in Sierra Leone’, may also be appropriate for the circumstances of the Court. 27 The
STL Statute includes a similar provision regarding the guiding force of the Lebanese code of
criminal procedure. 28 As a result, it has been held that the procedural regime of the STL
‘amounts to a novel hybrid regime’. 29 Finally, the human rights obligations of hybrid tribunals that are embedded within a state’s domestic legal system also depend on the human
rights obligations of the state in question.
As a result, different questions arise regarding the position of IHRL in the law and
practice of hybrid tribunals than with regard to purely international tribunals. The differences
between international and hybrid tribunals do not lend themselves to drawing general conclusions regarding the status of IHRL in international criminal adjudication and the parameters
of contextualization. In the interest of a focused and in-depth discussion, this study thus focuses on purely international criminal tribunals. The ad hoc Tribunals are the ‘pioneers’ of
modern international criminal law and procedure. 30 They were the first international criminal
tribunals established after the Nuremberg and Tokyo Tribunals, and have had a substantial
impact on the law and practice of subsequently established ICTs. Although the case law of
the ICC on some issues is still relatively underdeveloped, it is the only permanent ICT and
the future face of international criminal justice. In addition, the ICTY, the ICTR and the ICC
have been the most prolific ICTs, in that the volume of their case law is larger and provides a
rich source for inquiry.
The second limitation on the scope of the study concerns the understanding of international human rights law that is adopted. It focuses exclusively on human rights norms as contained in the sources of international law—in particular human rights treaties—and as interpreted and applied by human rights courts and supervisory bodies. The focus is on international and regional human rights treaties, in particular the ICCPR, the European Convention
on Human Rights (ECHR), the American Convention on Human Rights (ACHR) and the
African Charter on Human and Peoples’ Rights (ACHPR), and on the practice of human
rights courts and bodies that supervise states’ compliance with those treaties, ie the Human
Rights Committee (HRC), the European Court of Human Rights (ECtHR) and the European
Commission of Human Rights (ECnHR), the Inter-American Court of Human Rights (IACtHR) and the Inter-American Commission on Human Rights (IACnHR), and the African
27
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Commission on Human and Peoples’ Rights (ACnHPR). 31 The domestic interpretation and
application of human rights norms and its impact on the ICTs falls beyond the ambit of this
study.
The third limitation of the scope of this study is its focus on the ICTs’ procedural
practice. Human rights norms are an integral part of any system of criminal procedure. They
‘shield’ or protect individuals from possible excesses of criminal law enforcement. 32 At the
same time, human rights have a ‘sword’ function: individuals responsible for violating them
can be prosecuted, as is illustrated by the fact that the ICTs prosecute and try individuals allegedly responsible for grave violations of human rights norms. As a result, IHRL has a significant impact on the ICTs’ interpretation and application of substantive international criminal law. 33 However, the exclusive focus of this dissertation is on the ‘shield’ as opposed to
the ‘sword’ function of human rights norms. It is therefore only concerned with the ICTs’
procedural law and practice.
Fourth and finally, instead of attempting to provide an all-encompassing overview of
the interpretation and application of human rights norms by the ICTs, this study focuses on
three specific human rights norms: the right to privacy, the right to liberty, and the right to be
tried without undue delay. This allows an in-depth analysis of the way in which the ICTs
have interpreted and applied these norms, of whether and how their interpretations deviate
from IHRL, and of their use of various sources of IHRL in their interpretative practice. The
three rights that have been selected provide a representative picture of the ICTs’ interpretation and application of human rights norms.
The selection has been based on several criteria informed by the purposes of this
study. First, the study is not limited to fair trial rights alone because it seeks to analyze the
relevance of IHRL for the ICTs in general. The way in which the ICTs interpret and apply
human rights norms that appear to have a limited immediate relevance to the exercise of their
functions as criminal courts is therefore of particular interest. The second criterion has been
to ensure that the study covers both rights that have been incorporated in the ICTs’ legal in31
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struments and those that have not. This is meant to test the ICTs’ adherence to internationally
recognized human rights generally and not only to those rights that have been reproduced in
their internal law. Third, this study investigates whether and in what way the context in which
the ICTs operate may impact on their interpretation and application of human rights norms.
Therefore, it addresses those human rights norms the interpretation of which is expectably
influenced by the specific context of international criminal proceedings. Fourth, the availability of relevant law and practice of the ICTs regarding the respective rights has also served as
a selection criterion.
These criteria warrant the choice for the following rights: (1) the right to privacy, as
applicable in the context of criminal investigations; (2) the right to liberty, as applicable in
the context of provisional detention; and (3) the right to be tried without undue delay. First,
only one of these rights (the right to be tried without undue delay) is a classical fair trial right.
These three rights govern distinct aspects of the practice of the ICTs: respectively, the investigation, the provisional detention of the accused, and the trial itself. Second, only the right to
be tried without undue delay is incorporated in all the ICTs’ legal instruments. The right to
liberty is enshrined in the ICC Statute, but not in those of the ad hoc Tribunals, and the right
to privacy is absent from all ICTs’ legal instruments. Third, the specific context of the ICTs is
anticipated to impact on the interpretation and application of all of these rights. For example,
since the ICTs do not have enforcement powers, they rely on states for the execution of investigative measures. This is expected to impact on the way in which the ICTs have interpreted and applied the right to privacy. Similarly, the ICTs have no territory of their own, as a
result of which the implementation of possible decisions to provisionally release suspects
depends on the cooperation of states. Furthermore, the proceedings before the ICTs have often been criticized for their slow pace. 34 This is expected to impact on their interpretation and
application of the right to be tried without undue delay. Finally, there is a substantial amount
of case law on the right to liberty and the right to be tried without undue delay, in particular.
Decisions on the right to privacy have been less frequent, but there is sufficient practice to
draw conclusions regarding the interpretation and application of this right in the context of
the ICTs.
This dissertation incorporates developments in the case law of the ICTs up to 1 November 2014.

34
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4.

Methodology and Approach

This study employs the methods of classical legal research. It analyses and assesses the law
and practice of the ICTs regarding the interpretation and application of international human
rights norms and makes recommendations for improved practice. The analysis of the ICTs’
procedural practice proceeds in two steps. First, the interpretation and application of human
rights norms by the ICTs is compared to the interpretation of IHRL norms by human rights
courts and supervisory bodies. Second, the ways in which the ICTs use IHRL, including
precedents from human rights courts and supervisory bodies, is analyzed and assessed.
This objective warrants the application of the comparative methodology. When comparing the interpretation and application of law in two distinct contexts, the differences between them must be acknowledged. 35 The two legal systems that are being compared are, on
the one hand, the procedural practice of the ICTs, and on the other hand, IHRL as enshrined
in international conventions and as interpreted by human rights courts and supervisory bodies. 36 Strictly speaking, decisions of quasi-judicial human rights supervisory bodies are not
judicial. Nevertheless, the work of the HRC, the ECnHR and the IACnHR, in particular, will
be referenced in this study because it contains authoritative interpretations of the scope and
content of the human rights norms contained in the ICCPR, the ECHR and the ACHR, respectively. The adjudicative context of an ICT is different from that of a human rights court
or supervisory body. The latter courts and bodies are called upon to assess whether a state has
violated the rights of an individual, while the ICTs must themselves apply human rights
norms directly in the context of criminal proceedings. However, IHRL can still serve as the
basis for normative guidance regarding the law of criminal procedure: human rights courts
and supervisory bodies assess the interpretation and application of human rights norms by
states in the context of criminal proceedings. This study distills general rules from human
rights treaties and from the practice of human rights courts and supervisory bodies relating to
the conduct of criminal proceedings. These are compared to the approach taken to the interpretation and application of the same rights in the ICTs’ procedural practice.
The methodology employed for the analysis of both IHRL and the law and practice of
the ICTs is legal positivism. This study assesses the law as it is, rather than as it should argu35
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ably be. Hence the focus on norms with a valid legal basis in the sources of (international)
law and the way in which these norms have been interpreted and applied in international legal
practice. 37
Two premises underlie this study that have shaped its design, including the methodology, the theoretical framework, and the analytical structure. The first is that the effective protection of human rights is an essential component of any fair system of criminal justice. The
second is the working hypothesis, stated above, that the differences between domestic and
international criminal justice may require the reinterpretation of human rights norms when
applied in the context of an ICT.
The theoretical framework used to assess the law and practice of the ICTs is constructed in Chapters 2 and 3. These Chapters both address two questions: the first is whether
and how the ICTs are bound by IHRL and the second is whether this possible binding effect
allows or enables the tribunals to interpret and apply human rights norms contextually, considering the specific circumstances in which they operate. Chapter 2 addresses these questions from the perspective of international law, and Chapter 3 from the perspective of the
ICTs’ internal law and practice. The study’s theoretical framework consists of two components: (1) the ICTs’ obligation to adhere to IHRL; and (2) the possibility and need for the
ICTs to contextualize their interpretation of human rights norms, based on the specific context in which they operate. As will be shown, these components are not mutually exclusive,
but closely intertwined. Following the analyses of the ICTs’ interpretation and application of
human rights norms in Chapters 4 to 6, the final Chapter evaluates the ICTs’ approach in
light of these components. The strengths and weaknesses of their interpretative practice are
assessed based on the resulting level of human rights protection offered and, particularly, the
quality of the ICTs’ legal reasoning and the cogency, coherence and consistency of their interpretative methodology.

5.

Structure

The study is divided into two parts. The first part addresses whether and how the ICTs are
bound by IHRL, and whether the ICTs may interpret human rights norms contextually in
their procedural practice. This is vital for an understanding of the position of international
37
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human rights norms in the legal frameworks of the ICTs. Whether the ICTs are bound by
IHRL is debatable, as is the possible legal basis for its binding character. It has been argued
that the creators of the ICTs made a policy choice to bind these tribunals to IHRL. 38 Others,
however, have argued that the ICTs’ status as subjects of international law necessarily implies that they are bound by general international human rights law. 39 Determining whether
the binding nature of human rights law was an imposed (or self-imposed) ‘policy choice’ or
an inescapable legal obligation is important, as it may have implications for the ICTs’ ability
to deviate from IHRL and to interpret these norms in their specific context. 40
Chapter 2 addresses the binding nature of IHRL vis-à-vis the ICTs from the perspective of international law. This Chapter examines whether and how international law imposes
human rights obligations on the ICTs a priori. It argues that the ICTs are bound by general
international human rights law in accordance with international law. At the same time, this
does not mean that the determination of the scope and content of the ICTs’ actual human
rights obligations is a straightforward exercise. Quite the contrary, this Chapter discusses
three features of general international human rights law that complicate the ascertainment of
the actual human rights obligations of the ICTs under international law. These features are
the indeterminacy of the law contained in the sources of general IHRL, the inherently flexible
nature of human rights norms, and the possible creation of lex specialis to govern human
rights protection in the specific context of international criminal proceedings.
Chapter 3 assesses the binding nature of IHRL from the perspective of the internal
law and the practice of the ICTs. This Chapter shows that their obligation to adhere to IHRL
is recognized in the law and practice of the ICTs and is not limited to the formal sources of
‘general international human rights law’. This Chapter discusses the legal basis for this obligation as far as it can be discerned from the ICTs’ legal instruments and case law. Particular
attention is paid to Article 21(3) of the Rome Statute, which explicitly provides that the ICC
must interpret and apply its applicable law in a manner consistent with internationally recognized human rights. The Chapter further analyzes the normative force of IHRL in the procedural law and practice of the ICTs. In addition, two remaining obstacles to the determination
of the actual content of human rights obligations of the ICTs are assessed. These include the
38
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ill-defined category of human rights norms that bind the ICTs and the fact that even if a human rights norm applies to the ICTs, its specific context may still require an adaptation.
The second part of this study analyzes the actual interpretation and application of specific human rights norms by the ICTs. Chapters 4, 5, and 6 assess the ICTs’ law and practice
regarding three human rights norms—the right to privacy, the right to liberty, and the right to
be tried without undue delay—from two perspectives. The first perspective is comparative.
Each Chapter compares the interpretation and application of the respective human rights
norm in the law and practice of the ICTs with the way in which this right is interpreted and
applied in IHRL. The objective is to disclose possible deviations from IHRL by the ICTs.
These Chapters particularly focus on instances where the ICTs have explicitly deviated from
IHRL and on the reasons they have proffered to justify such deviation. The second perspective focuses on the ways in which the ICTs have used sources of IHRL, including decisions
of human rights courts and supervisory bodies, in their own interpretation and application of
human rights norms. This will further reflect on the position of IHRL in the law and practice
of the ICTs.
Chapters 4, 5, and 6 each commence with an analysis of the IHRL framework regarding the human rights in question. These sections assess the scope and content of the respective right, and the legal test generally applied by human rights courts and supervisory bodies
to determine whether the right has been violated. The analysis covers international human
rights law and the interpretation of human rights norms by human rights courts and supervisory bodies. An attempt has been made to cover a broad range of human rights practice, and
thus to include the practice of international and regional human rights courts and supervisory
bodies. Subsequently, each Chapter analyzes the interpretation and application of the right in
question by the ICTs. The approaches of the ad hoc Tribunals, on the one hand, and of the
ICC on the other are discussed separately because of sometimes significant differences between them. Each Chapter concludes with an analysis that summarizes the comparative findings regarding the interpretation and application of the right in question by the ICTs and in
IHRL and identifies the ways in which the ICTs have used sources of IHRL in their interpretative practice.
Chapter 7 offers an analysis of the findings arrived at in the previous Chapters and answers how the ICTs should interpret and apply human rights norms in their procedural practice. First, it shows that the ICTs’ interpretation and application of international human rights
norms has been driven by two phenomena: adherence and contextualization. On the one
hand, the ICTs have adhered to IHRL and interpretations thereof in their law and practice. At
14

the same time, the ICTs have deviated from these standards and given a contextualized interpretation of these norms, based on the different circumstances in which they operate. This
Chapter analyzes and categorizes these approaches in order to expose their strengths and pitfalls. The conclusions are used to construct a methodological framework recommended for
the proper—and contextualized—interpretation and application of human rights norms by the
ICTs.
Finally, Chapter 8 provides overall conclusions, summarizes the findings arrived at in
this study and identifies directions for further research.
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PART I

APPLICABILITY OF INTERNATIONAL HUMAN
RIGHTS LAW TO THE INTERNATIONAL
CRIMINAL TRIBUNALS
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CHAPTER 2

HUMAN RIGHTS OBLIGATIONS OF THE ICTS
UNDER INTERNATIONAL LAW

1.

Introduction

This Chapter considers the applicability of IHRL to the ICTs from the perspective of international law. It investigates whether and how international law in and of itself imposes human
rights obligations on the ICTs. The ICTs are not party to any human rights convention, which
raises the question whether they have human rights obligations under international law at all.
If so, these must stem from other sources of international law. 1 This Chapter therefore investigates whether the ICTs, as legal entities, are bound by general international human rights
law. To that end, this Chapter first addresses the legal status of the ICTs in international law.
Only international organizations with legal personality can have rights and obligations under
international law, separate from their member states. Section 2 of this Chapter addresses the
legal personality of, particularly, the ad hoc Tribunals, since the legal personality of the ICC
is clearly provided for by the Rome Statute. Section 3 of this Chapter discusses two rationales
that have prevailed in international legal doctrine for considering international organizations
with legal personality to be bound by international law: the so-called transfer thesis and the
subject thesis. Despite some persisting questions regarding the origin of this obligation, the
latter will be endorsed as the controlling rationale for considering international organizations,
including the ICTs, to be bound by general international law in the field of human rights.
Section 4 addresses three concerns that must accompany the conclusion that the ICTs
are bound by IHRL. First, it is difficult to establish the existence of norms contained in the
unwritten sources of general international law: custom and general principles of law. Substantial disagreements persist regarding the proper methodology to establish the existence of
norms belonging to these sources, the actual content of those norms, and the obligations arising from these norms. Second, international human rights norms are, to a certain extent, inherently flexible and differ considerably from the procedural norms that the ICTs primarily
apply in the context of their proceedings. International human rights norms operate, on the
international level, as standards of review of domestic practices, and their interpretation and
application on this level are governed by interpretative tools and doctrines that aim to pre1

Their constituent instrument also contain human rights obligations for the ICTs, but these will be discussed in
Chapter 3 below.
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serve a measure of discretion for states in their implementation of these norms. Third, the
relationship between the legal instruments of an ICT and IHRL is fundamentally different
from the relationship of domestic law with IHRL, because there is no a priori hierarchy between the law of international criminal procedure and IHRL since both are branches of international law. Therefore, the fact that the ICTs are bound by IHRL does not mean that they
are, from a formalist perspective, completely precluded from deviating from the norms contained in this body of law. In principle, the legal instruments of the ICTs could incorporate
deviations from IHRL, which could be rationalized as lex specialis. These considerations
complicate the a priori assessment of the specific legal implications of the ICTs’ being
‘bound’ by IHRL.

2.

International Legal Personality of the ICTs

An important preliminary question is whether the ICC, ICTY, and the ICTR possess international legal personality. Legal personality is the ability to possess rights and obligations under
international law. 2 Regarding the ICC, this question can easily be answered in the affirmative. The Rome Statute establishing the ICC simply provides that ‘[t]he Court shall have international legal personality’. 3 The legal status of the ad hoc Tribunals, however, is slightly
more complex. Unlike the ICC, they were not created by treaty, but by resolutions of the UN
Security Council. 4 These resolutions do not address the issue of the legal personality of the
Tribunals. As a result, the ad hoc Tribunals are commonly regarded as subsidiary organs of
the Security Council, itself a principal organ of the UN. 5 The question remains whether they

2

ICJ, Advisory Opinion, Reparations for Injuries, 11 April 1949, 8, which confirms that the question whether
the UN has the capacity to bring a claim depends on its international legal personality; see also Chittharanjan
Amerasinghe, Principles of the Institutional Law of International Organizations (2nd edn, CUP 2005), 80; Jan
Klabbers An Introduction to International Institutional Law (2nd edn, CUP 2009), 52; Niels Blokker, ‘International Organisations as Independent Actors: Sweet Memory or Functionally Necessary?’ in Jan Wouters and
others (eds), Accountability for Human Rights Violations by International Organisations (Intersentia 2010), 37.
This study will not enter into debates on different theories regarding the way in which international legal personality comes about. For these debates, see eg Henry Schermers and Niels Blokker, International Institutional
Law - Unity within Diversity (5th edn, Koninklijke Brill NV 2011), 988-989, Amerasinghe, 79ff; Klabbers, 4750.
3
Art. 4(1) ICC Statute; see also Joe Verhoeven, ‘Article 21 of the Rome Statute and the Ambiguities of Applicable Law’ (2003) 33 Neth Y B Int’l L 3, 5.
4
UNSC Res 827 (25 May 1993) UN Doc S/Res/827; UNSC Res 955 (8 November 1994) UN Doc S/Res/955.
5
See eg Guido Acquaviva, ‘Non-State Actors from the Perspective of International Criminal Tribunals’ in Jean
D'Aspremont (ed), Participants in the International Legal System - Multiple Perspectives on Non-State Actors in
International Law (Routledge 2011), 185, who states that the ad hoc Tribunals are ‘organs of the UN, which is
itself a subject of international law’. The Tribunals themselves have confirmed this. See eg ICTY, Decision on
the Defence Motion for Interlocutory Appeal on Jurisdiction, Prosecutor v. Tadić (IT-94-I), 2 October 1995, 3336

20

possess autonomous personality, independent from their parent organization. 6 The institutional practice of the UN and of the Tribunals themselves provides indications both in favor
and against such separate personality. For example, the headquarters agreements relating to
the location of the ICTY and the ICTR in the Netherlands and Tanzania, respectively, have
been concluded by the UN, not by the Tribunals. 7 At the same time, the Tribunals themselves
have also concluded international agreements, for example, with the USA. 8 It has therefore
been argued that the Tribunals are best compared to other UN subsidiary organs that also
possess separate legal personality, such as UNICEF. 9 However, even if the Tribunals had not
possessed such separate personality, they would still share the personality of the UN itself,
which is their parent organization. In that case, the ad hoc Tribunals would be bound by the
same obligations under international law as the UN, which has legal personality, as has been
authoritatively determined by the ICJ. 10 Organs of an international organization are bound by
the same obligations as their parent organizations in the same way that all state organs are
bound by the states’ international obligations. 11 One way or the other, the question whether
international organizations with legal personality are bound by international law is relevant to

6

See eg Amerasinghe (n 2), 86, who states that Tribunals that fall under the aegis of a broader international
legal organization may either share the personality of their parent organization, or have a separate personality,
based on their constituent instrument; see also Kenneth Gallant, ‘International Human Rights Standards in International Organizations: the Case of International Criminal Courts’ in International Criminal Law: Quo Vadis? Proceedings of the International Conference Held in Siracusa, Italy, 28 November - 3 December 2002, on the
Occasion of the 30th Anniversary of ISISC (Erés 2004), 399, who states that the ad hoc Tribunals share the legal
personality of the UN.
7
Göran Sluiter International Criminal Adjudication and the Collection of Evidence: Obligations of States (Intersentia 2002), 20; Agreement between the United Nations and the Kingdom of the Netherlands Concerning the
Headquarters of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian law Committed in the Territory of the Former Yugoslavia Since 1991, 19 July 1994;
Agreement between the United Nations and the United Republic of Tanzania concerning the headquarters of the
International Criminal Tribunal for Rwanda, 3 August 1995; see also, for an overview of several agreements,
mainly on the enforcement of sentences, concluded by the UN on the ICTR’s behalf: ICTR Website, Legal,
Bilateral Agreements < http://www.unictr.org/Legal/BilateralAgreements/tabid/99 /Default.aspx > accessed 3
June 2014; similarly, for an overview concerning agreements concluded by the UN on behalf of the ICTY:
ICTY Website, Legal Library, Member State Cooperation < http://www.icty.org/sections
/LegalLibrary/MemberStatesCooperation > accessed 3 June 2014.
8
See eg Agreement on Surrender of Persons between the Government of the United States and the Tribunal, 5
October 1994, available online: < http://www.icty.org/x/file/Legal%20Library/Member_States_Cooperation
/implementation_legislation_united_states_1994_en.pdf > accessed 3 June 2014; Agreement on Surrender of
Persons between the Government of the United States, 24 January 1995, reproduced in Virginia Morris and
Michael Scharf, The International Criminal Tribunal for Rwanda (Transnational Publishers 1998), Vol 2, 391.
9
Sluiter, International Criminal Adjudication and the Collection of Evidence (n 7), 20.
10
ICJ, Advisory Opinion, Reparations for Injuries, 11 April 1949, 8.
11
See eg ILC, Articles on the Responsibility of International Organizations, in: ILC, ‘Report of the International
Law Commission on the Work of its 63rd Session’ (2011) UN Doc A/66/10, 50–170, Arts 6 and 8 clarify that the
conduct of organs of international organizations shall be considered attributable to that organization; idem: Masha Fedorova and Göran Sluiter, ‘Human Rights as Minimum Standards in International Criminial Proceedings’
(2009) 3 Hum Rts & Int’l Legal Discourse 9, 21: ‘the ad hoc Tribunals, as UN organs, inherit their obligations
under general international law from the obligations incumbent upon the UN as an international organisation.’
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the ad hoc Tribunals either as UN organs with separate personality, or as sharing the legal
personality of their parent organization, the UN.

3.

Are International Organizations Bound by International Law?

The proposition that international organizations are bound by international law is widely accepted in international legal theory and practice. In fact, most of the literature in the field of
international institutional law devotes little attention to this question, which may indicate that
the matter has largely been settled, or that it is generally not considered to be an issue worthy
of vigorous debates. 12 To a certain extent, it is true that little doubts exists regarding international organizations’ being bound by international law; and it is difficult to find evidence in
scholarship or practice that contradicts this. Even so, many theories that justify the binding
effect of international law vis-à-vis international organizations walk a thin line between the
‘is’ and the ‘ought’ and fail to clarify the formal legal source of the obligations that they allege exist. In addition, many fail to offer a satisfactory theory to determine the exact scope
and content of the international legal obligations incumbent upon international organizations.
Klabbers has therefore rightly concluded that ‘the discipline still lacks an adequate theory
concerning the basis of obligation for international organizations.’ 13 This section therefore
critically examines the two main theories that provide rationales for considering international
organizations to be bound by international law: the transfer thesis and the subject thesis. The
examination below is not an exhaustive treatment of all possible theories that support the
binding of international organizations to international law. Still, the two theories that are discussed here can be said to be the most relevant and prevalent theories that can be discerned
from international legal theory and practice.

3.1.

Transfer thesis

States may not evade their international obligations by creating an international organization
to do their ‘dirty work’ for them. 14 This is an argument that dominates the debates concerning
12

See eg Amerasinghe (n 2), 20; Schermers and Blokker (n 2), 997; Karel Wellens, Remedies against International Organisations (CUP 2004), 1; Nigel White, The Law of International Organisations (2nd edn, Manchester University Press 2005), 216-217; Philippe Sands and Pierre Klein, Bowett's Law of International Institutions
(6th edn, Sweet & Maxwell 2009), 461-462.
13
Klabbers (n 2), 284.
14
August Reinisch, ‘Securing the Accountability of International Organizations’ (2001) 7 Global Governance
131, 143; see also, eg: Committee on the Accountability of International Organizations, Final Report on the
Accountability of International Organizations (International Law Association 2004), 18; Felice Morgenstern,
Legal Problems of International Organizations (Grotius Publications Ltd 1986), 32; Frédéric Mégret and Flori-
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international organizations’ obligations under international law. Allowing states to establish
international organizations that are free from any legal constraints on their exercise of public
power – the power that was previously or is concurrently exercised by the state itself – would
undermine the effectiveness of the international legal order. International organizations
should therefore be bound by the same legal obligations as the states that created them. The
logic of this argument can be traced back to legal scholarship as early as De Vattel’s, who
justifies his conception of a natural law of nations with a comparable parallel. He contends
that ‘[m]en, when united in society, remain subject to the obligations of the Law of Nature’. 15
Since individuals are bound by the laws of nature, they remain bound when they act in concert with one another, that is, when they act as a state. According to De Vattel, states are thus
bound by natural law in their behaviour towards each other, by virtue of the obligations of the
individuals of whom they are composed. Following this logic, international organizations are
bound by the same international obligations as the states of whom they are composed. This is
the central tenet of the transfer thesis, which holds that a transfer of power from states to an
international organization necessarily entails a transfer of the corresponding obligations relating to that power. 16 Its rationale lies in two legal principles: pacta sunt servanda and nemo
plus iuris transferre potest quam ipse habet.
The first is clear: states must abide by their international obligations. This rule is a
cornerstone of the international legal system, and is codified in Article 26 of the Vienna Convention on the Law of Treaties (VCLT). 17 Its relevance for the transfer thesis lies in the fundamental necessity for states to comply with their international obligations, which they
should not be able to circumvent through the creation of international organizations.

an Hoffmann, ‘The UN as a Human Rights Violator? Some Reflections on the United Nations Changing Human
Rights Responsibilities’ (2003) 25 Hum Rts Q 314, 318. See further: ECtHR case law in this respect, eg: ECtHR, Judgment, Beer and Regan v. Germany (App No 28934/95), 18 February 1999, 57-58; ECtHR, Judgment,
Waite and Kennedy v. Germany (App No 26083/94), 18 February 1999, 67.
15
Emer de Vattel, Les Droits Des Gens, (1758) In transl. the Law of Nations, or, Principles of the Laws of Nature, Applied to the Conduct and Affairs of Nations and Sovereigns, from: J Brown Scott (ed), the Classics of
International Law Series Book 1, (Carnegie Institute of Washington 1916), 6.
16
See also Olivier de Schutter, ‘Human Rights and the Rise of International Organisations: the Logic of Sliding
Scales in the Law of International Responsibility’ in Jan Wouters and others (eds), Accountability for Human
Rights Violations by International Organisations (Intersentia 2010), 57ff, who uses the terminology of succession.
17
Vienna Convention on the Law of Treaties (VCLT) (adoption: 23 May 1969, entry into force: 27 January
1980); see eg Jean Salmon, ‘Article 26 Pacta Sunt Servanda’ in Olivier Corten and Pierre Klein (eds), The Vienna Conventions on the Law of Treaties - a Commentary (OUP 2011), 661: ‘the fundamental character of the
rule … has been proclaimed since time immemorial’.
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The second principle is normally treated as the prime rationale for the transfer of legal
obligations to an international organization. 18 Its origins date as far back as Emperor Justinian’s Codex Iuris Civilis, 19 and it means that nobody can transfer more power than they possess themselves or, put more generally: nemo dat quod non habet (nobody can give what they
do not have). States’ exercise of public power is constrained by their obligations under international (human rights) law, both under treaties and customary international law. When states
endow an international organization with certain powers, they cannot grant the organization
the unbridled competence, for the simple reason that they do not possess it themselves. Because their own exercise of power is constrained and qualified by certain legal obligations,
they can only transfer the constrained and qualified form of the respective power to an organization. The legal constraints that limit states’ freedom of action are transferred to the organization along with the power. 20
The literature often quotes case law of the ECtHR and the European Court of Justice
(ECJ) 21 in support of the transfer thesis. The ECJ seems to be the only international court that
has actually relied upon the transfer thesis in practice. However, the limited instances in
which it has done so indicates that the transfer thesis can only be successfully applied in very
specific and limited circumstances. Furthermore, the case law of the ECtHR regarding violations of human rights in the context of transfer of power to international organizations does
not provide actual support for the transfer thesis.
In the International Fruit Company case, the ECJ relied on the principle of nemo plus
iuris transferre potest quam ipse habet as a rationale for considering the European Community bound by its member states’ obligations under the General Agreement on Tariffs and Trade
(GATT). The ECJ considered that the Community had assumed the functions previously exercised by member states in the area of tariffs and trade. Along with these functions, the
18

See eg Henry Schermers, ‘The Legal Bases of International Organization Action’ in René-Jean Dupuy (ed), A
Handbook on International Organizations (2nd edn, Martinus Nijhoff 1998), 402; Mégret and Hoffmann (n 14),
318; Reinisch (n 14), 136; Schermers and Blokker (n 2), 996; See also Frederik Naert, International Law Aspects of the EU's Security and Defence Policy, with a Particular Focus on the Law of Armed Conflict and Human Rights (Intersentia 2010), 413; who offers a number of critical observations regarding reliance on this rule
as a basis for establishing the obligations of international organizations under international law.
19
Benjamin Straumann‘The Corpus Iuris as a Source of Law between Sovereigns in Alberico Gentili's Thought’
in Benedict Kingsbury and Benjamin Straumann (eds), The Roman Foundations of the Law of Nations - Alberico Gentili and the Justice of Empire (OUP 2010), 112-113.
20
See eg Moshe Hirsch, The Responsibility of International Organizations Towards Third Parties (Martinus
Nijhoff 1995), 50-51, who quotes former ECJ Advocate-General Pescatore, who observed that ‘the transfer of
powers has ipso jure entailed a succession to certain treaty rights and obligations in relation to third States;
Pierre Pescatore ‘External Relations in the Case-Law of the Court of Justice of the European Communities’
(1979) 16 Common Market L Rev 615, 637-638.
21
Previously Court of Justice of the European Communities; this study will henceforth use the general abbreviation ‘ECJ’.
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member states could not but have also transferred the legal obligations incumbent upon them
in this area: ‘by conferring these powers on the Community, the Member States showed their
wish to bind it by the obligations entered into under the [GATT]’. 22 Therefore, the ECJ concluded that ‘in so far as … the Community has assumed the powers previously exercised by
Member States in the area governed by the [GATT], the provisions of that agreement have
the effect of binding the Community.’ 23 The ECJ also relied on the fact that other states party
to the GATT had recognized the European Community (EC) as having replaced its member
states, as a prime justification for the EC being bound by this treaty. 24 The ECJ has come to
an identical conclusion in a case relating to other international conventions on tariffs and
trade in the Spoorwegen case. 25
This ECJ case law supports the application of the transfer thesis. However, in other
cases involving similar questions of obligations of the EC or the European Union (EU) under
certain treaties, the ECJ did not come to a similar conclusion. For example, in numerous cases involving the question whether the EU is bound by the ECHR, the Court has persistently
reached a different conclusion. 26 Instead of applying the same doctrine of transfer of powers
and corresponding transfer of obligations relating to that power, the ECJ has consistently reiterated that the EU is not a party to the ECHR and therefore cannot be considered bound by it.
The Court has adopted a pragmatic solution to this evident problem. While the EU is not
bound by the ECHR as such, it is bound by ‘general principles of community law’ in the area
of fundamental rights. 27 These general principles, in turn, may be derived from the constitutional traditions of member states or from ‘international human rights treaties on which the
22

ECJ, Judgment, International Fruit Company n.v. and others v. Produktschap voor Groenten en Fruit (2124/72), 5 May 1972, 15.
23
ibid, 18.
24
ibid, 16; see also Hirsch (n 20), 51.
25
ECJ, Judgment, Douaneagent der N.V. Nederlandse Spoorwegen v. Inspecteur der Invoerrechten en Accijnzen
(38/75), 11 June 1974, 21: relating to the 1950 Convention on Nomenclature for the Classification of Goods in
Customs Tariffs and the 1950 Convention establishing a Customs Cooperation Council; Note that the ECJ also
reaffirmed its findings from the International Fruit Company case pertaining to the GATT in this case: 16. See
also Hirsch (n 20), 50.
26
Similarly, Eric David ‘Le Droit International Applicable Aux Organisations Internationales’ in Marianne
Dony (ed), Mélanges en Hommage à Michel Waelbroeck (Bruylant 1999), 11-12.
27
ECJ, Judgment, Nold v. Kohlen- und Baustoffgroßhandlung v Commission of the European Communities
(4/73), 14 May 1974, 13. See also eg: ECJ, Judgment, Stauder v. City of Ulm Saulezamt. (29/69), 12 November
1969, 7; ECJ, Dzodzi v. Belgium (297/88 and 197/89), 18 October 1990, 68; ECJ, Judgment, ERT AE v. DEP
(260/89), 18 June 1991, 41; ECJ, Judgment, Baustahlgewebe v. Commission of the European Communities
(185/95), 17 December 1998, 20-21, 79; ECJ, Opinion, Opinion on the Competence of the Community to accede
to the European Convention on Human Rights (2/94), 28 March 1996, 32-34. See also Naert (n 18), 398-400;
Tawhida Ahmed and Israel De Jesús Butler, ‘The European Union and Human Rights: an International Law
Perspective’ (2006) 17 Eur J Int’l L 771; Allan Rosas ‘The European Union and International Human Rights
Instruments’ in Vincent Kronenberger (ed), The EU and the International Legal Order: Discord or Harmony?
(TMC Asser Press 2001).
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member states have collaborated or to which they are party’. 28 In this context, the ECJ has
acknowledged that the ECHR has special significance. 29 However, this does not detract from
the core reasoning of the Court, which rejects that the EU is, in any way, directly bound by
the ECHR itself, absent formal ratification of this convention. Although the Court acknowledges the fundamental importance of human rights, and emphasizes that community
measures must be in line with human rights and are otherwise void, this does not relate to
human rights as enshrined under the ECHR specifically, but rather to rights recognized as
‘general principles of community law’ 30
The question is why the ECJ has applied the nemo plus-rule to member states’ obligations under the GATT, but not to those under the ECHR. This could be explained by the fact
that EU member states’ obligations under the GATT are uniform, while those under the
ECHR and its protocols differ amongst states, due to the different ratification status of a
number of protocols, or differing reservations. 31 Alternatively, the lack of recognition by other parties to the ECHR that the EC/EU has replaced its member states in certain areas has
also been mentioned as an important distinction from the ECJ’s International Fruit Company
case law. 32 Most convincingly, however, the EU simply has not ‘replaced’ its member states
in the area of human rights protection in a manner comparable to the way in which it has replaced its member states in the field of customs and trade policies. 33 The EU is not exclusively competent in the field of human rights protection, at least not in a manner comparable to
the way it is exclusively competent in the field of trade. The conditions that the ECJ has formulated for a successful application of the transfer thesis can therefore not be said to exist
when it comes to the protection of human rights.

28

ECJ, Judgment, Nold v. Kohlen- und Baustoffgroßhandlung v Commission of the European Communities
(4/73), 14 May 1974, 13; ECJ, Opinion, Opinion on the Competence of the Community to accede to the European Convention on Human Rights (2/94), 33.
29
ECJ, Judgment, ERT AE v. DEP (260/89), 18 June 1991, 41.
30
Hirsch (n 20), 45. See also Naert (n 18), 398-400, specifically n 1773 and 1776 for an elaborate account of
ECJ case law pertaining to application of the ECHR in the EC/EU legal order.
31
Hirsch (n 20), 51-52; Joseph Weiler ‘Protection of Fundamental Human Rights within the Legal Order of the
European Communities’ in Rudolf Bernhardt and John Jolowicz (eds), International Enforcement of Human
Rights: Reports Submitted to the Colloquium of the International Association of Legal Science, Heidelberg, 2830 August 1985 (Springer 1987), 134.
32
Hirsch (n 20), 51; De Schutter (n 16), 62, who states that the transfer of power from member states to the EU
can be ignored by third States. Absent their consent, the EU cannot succeed its member states in their preexisting international obligations.
33
See also De Schutter (n 16), 61; Naert (n 18), 412, who argues that such succession is difficult to sustain,
because ‘only in some cases, there is real transfer rather than the creation of new and distinct power … international organizations hardly ever truly replace their member states in the responsibility for their international
relations.’

26

The ECtHR has produced a substantial line of case law supporting the contention that
states cannot evade their international obligations by creating international organizations that
would not be bound by human rights norms. This case law is often quoted in support of the
transfer thesis. The ECnHR was the first to hold that if a state concludes a treaty that disables
it to perform its obligations under the ECHR, it would remain responsible for any resulting
breaches of the Convention. Concluding otherwise would lead to a situation in which Convention obligations ‘could wantonly be limited or excluded’. 34 Applying this consideration to
international organizations, the Commission found that the transfer of power by a state to an
international organization was not incompatible with the convention per se, but it cannot exclude a state’s continued responsibility under the convention with regard to the transferred
powers. 35 The Commission therefore concluded that a state must ensure that fundamental
rights receive ‘equivalent protection’ within the organization. 36 This equivalent protection
doctrine has been further developed in the case law of the Court, most notably, in the Bosphorus case. 37 The Court has consistently held that, in order to abide by its obligations under
the ECHR, a state must ensure that any international organization to which it transfers powers, will respect the relevant human rights on a level that is equivalent to the protection offered by the ECHR. 38
Another relevant line of ECtHR case law in this field concerns labour disputes between individuals and international organizations. In the Boivin case, the Court held that if
the act complained about occurred within the exclusive competence of the international organization and thus fully outside the jurisdiction of any member state, the complaint is inad-

34

ECnHR, Decision, M & Co. v. Federal Republic of Germany, (App No 13258/87), 9 February 1990, 10.
See also ECtHR, Judgment, Beer and Regan v. Germany (App No. 28934/95), 18 February 1999 57-58; ECtHR, Judgment, Matthews v. United Kingdom (App No 24833/94), 18 February 1999, 34; ECtHR, Judgment,
Waite and Kennedy v. Germany (App No 26083/94), 18 February 1999, 67.
36
ECnHR, Decision, M & Co. v. Federal Republic of Germany, (App No 13258/87), 9 February 1990, 10.
37
ECtHR, Judgment, Bosphorus Hava Yollari Turízm ve Tícaret Anoním Şírketi v. Ireland (App No 45036/98,
30 June 2005; see also ECtHR, Judgment, Coöperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. v. the Netherlands (App No 13645/05), 20 January 2009; ECtHR, Judgment, Gasparini v. Italy &
Belgium (App No 10750/03), 12 May 2009, 20.
38
ECtHR, Judgment, Bosphorus Hava Yollari Turízm ve Tícaret Anoním Şírketi v. Ireland (App No 45036/98,
30 June 2005, 155-157; on the ECtHR’s approach to the responsibility of member states for acts of international
organizations, see eg Cedric Ryngaert, ‘The European Court of Human Rights’ Approach to the Responsibility
of Member States in Connection with Acts of International Organizations’ (2011) 60 Int’l & Comp L Q 997;
Lock 2010; Jose Manuel Cortes Martin, ‘The Union System of Human Rights Protection and the Reversal of the
Presumption of Equivalent Protection to that of the ECHR’ (2013) 46 Revista de Derecho Comunitario Europeo
935; Alexandros-Ioannis Kargopoulos, ‘The Presumption of Equivalent Protection Rebutted: the Right to a Fair
Trial in Criminal Proceedings in Relation to ECHR and EU Law’ in Kanstantsin Dzehtsiarou and others (eds),
Human Rights Law in Europe : the Influence, Overlaps and Contradictions of the EU and the ECHR (Routledge
2014).
35
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missible ratione personae. 39 Thereby, the Court followed its approach from the Behrami
case, and adopted a strict approach to jurisdiction. 40 International organizations are not parties to the Convention, as a result of which their acts fall beyond the Court’s power of review.
As a result, neither the Bopshorus nor the Boivin case law has implications for the determination of international obligations of an international organization. Bosphorus implies
that states may remain responsible under the Convention if states fail to ensure equivalent
protection of Convention guarantees when they transfer powers to an international organization. Boivin implies that states cannot be held responsible under the Convention for possible
breaches of Convention rights by acts of international organizations on which they had no
direct impact. Neither case, however, has implications for the human rights obligations or the
responsibility of an international organization itself. Admittedly, the Bosphorus case law does
suggest that states are under an obligation to ensure equivalent protection of fundamental
rights when they create international organizations. However, it is silent on the consequences
for the organization if states fail to do so. In such cases, equivalent protection cannot be automatically implied, absent any clear provision in an organization’s legal framework. Instead,
the ECtHR’s focus is on the continued responsibility of states for acts of the relevant organization, not on the transfer of human rights obligations to the international organization in
question. 41
The support in international legal practice for the transfer thesis as the basis for establishing international human rights obligations for international organizations must therefore
not be overestimated. In addition, a number of conceptual problems arise when attempting to
rely on the transfer thesis for the purpose of determining the actual human rights obligations
that are transferred to an international organization. One such problem appears where member states’ legal obligations differ, which is exacerbated as the membership of an international organization grows. Constituent treaties of (quasi-)universal international organizations or
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quasi-universal international courts like the ICC are ratified by a large number of countries. 42
The large number of state parties necessarily implies a large degree of diversity among the
international legal obligations undertaken by these states. An application of the transfer thesis
would not only lead to a vast number of legal obligations incumbent on the organization, but
also to an extreme diversity of obligations. This concern is even more pressing with regard to
obligations in the field of IHRL, which is codified in a great number of international and regional treaties as well as optional protocols; all of which are ratified by a variety of states and
subject to a diverse set of reservations, declarations and understandings. A consistent application of the transfer thesis would therefore lead to a fragmented array of legal obligations.
This raises several questions. It is unclear how many member states must have a certain legal obligation for it to get transferred to an international organization. A strict application of the logic of the nemo plus-rule should entail that one state suffices. To conclude otherwise would fundamentally undermine the rationale behind this rule, because that would
allow states to circumvent their legal obligations if other member states of the organization in
question do not have similar obligations. 43 In addition, the strict application of the rationale
behind the principle of nemo plus iuris transferre potest quam ipse habet may even lead to
conflicting obligations incumbent on international organizations. 44 This principle fails to satisfactorily address these issues.
These problems have generally gone unrecognized in international scholarship on the
matter, and those authors that have engaged with these issues have not succeeded in offering
a solution that leaves the logic of the nemo plus-rule intact. Hirsch proposes that the international organization, when ‘only one or two’ member states have undertaken a legal obligation, can only be bound by these obligations if it consents to it; while if a majority of member
states has undertaken an obligation, the organization is automatically bound. 45 However, on
what basis should the organization decide whether or not to consent to any given obligation?
And what if, in the example of the ICC, not two, but five states have committed to a certain
obligation? And how about 30? Or 50? More fundamentally, the rationale of the nemo plusrule would be undermined if consent from the organization in question were required for the
creation of legal obligations. Clearly, this solution raises more problems than it solves.
42
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In addition to the large amount and diverse spectrum of obligations that would theoretically bind organizations in accordance with the transfer thesis, another conceptual problem arises: the transfer thesis fails to accommodate the issues of evolving membership and
evolving obligations of member states of an organization. The nemo plus-rule does not address the consequences for an organization of obligations undertaken by member states after
the transfer of powers to the international organization. 46 The UN, for example, was established prior to the conclusion of most international human rights treaties, as a result of which
these treaties, under the nemo plus-rule, might not apply to the UN. Scholarship does not provide a tenable solution to this problem. 47 In addition, the nemo plus-rule would also imply
that when a state becomes member of an organization that has already been operative for a
certain period, this particular state’s obligations would, at that point, also transfer to the organization. Such evolving membership would lead to even more dispersed and inconsistent
obligations incumbent upon international organizations, subject to continual change. 48
This leads to the conclusion that the transfer thesis is essentially inadequate as a rationale for establishing an international organization’s obligations under international law.
The rule may be useful in situations where only a limited number of states set up an international organization with a clearly circumscribed mandate, so that it would not be so complex
to determine the possible scope of the transferred obligations. The transfer thesis only holds
in a situation where all members of an organization have identical obligations under international law, and the organization truly replaces the member states in the exercise of these
competences. This is not the case for the ICTs. Neither the ICC nor the ad hoc Tribunals fully
replace their member states in the exercise of their power to prosecute international crimes. 49
Furthermore, the ad hoc Tribunals were created by the Security Council of the UN and, strictly speaking, do not have ‘member states’, while their parent organization, the UN, has nearuniversal membership. As a result, the transfer thesis is not a useful theory to determine the
existence of possible international legal obligations of the ICTs under international law, let
alone the scope and content of such obligations.
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3.2.

Subject thesis

The second theory supporting the argument that international organizations and institutions
are bound by international law is based on their status as subjects of international law, ie their
international legal personality. International legal personality is defined as the ability to carry
rights and obligations under international law. 50 Although the concept of international legal
personality is a contested one, it is commonly accepted that international organizations with
international legal personality are autonomous subjects of international law. 51
The subject thesis holds that an international organization or institution with international legal personality, as a subject of international law, is bound by general international
law for that reason alone. General international law is defined as the law contained in unwritten sources of international law: primarily customary international law, as well as general
principles of law. 52 Scholarly consensus evinces substantial – if not overwhelming – support
for the subject thesis. 53 The simple fact of being an independent subject of international law,
active in the international legal order, is argued to be sufficient to establish the binding effect
of the general rules of that order. The ICJ’s WHO/Egypt Advisory Opinion is often quoted as
definitive proof for the subject thesis. In this case, the ICJ stated that:
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[i]nternational organizations are subjects of international law and, as such, are
bound by any obligations incumbent upon them under general rules of international
law, under their constitutions or under international agreements to which they are
parties. 54

General academic opinion on the matter accepts this Opinion as decisive authority supporting
the claim that general international law is binding on international organizations. 55 However,
the Opinion adds little to no reasoning as to the legal basis for considering international organizations bound by international law. 56 At the same time, questions can be raised regarding
the actual implications of the ICJ’s dictum. Rather than saying that international organizations are bound by the whole corpus of general international law, these sources seem to be
identified as one of three possible sources that may contain obligations for them, the others
being their constitutions and agreements to which they are parties. 57 This arguably qualifies
international scholarship’s almost absolute reliance on the ICJ Opinion as definitively estab-
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lishing the binding character of general international law on international organizations with
legal personality.
Nevertheless, in addition to the ICJ, other international courts and tribunals have also
endorsed the subject thesis, or at least seem to support its outcome: the binding effect of general international law on international organizations. The ECJ has held that the EU is bound
by customary international law. According to the Court, ‘the European Community must respect international law in the exercise of its powers’. 58 Equally, the ICTY has considered it
‘trite’ that it is itself bound by customary international law. 59 In addition, the ICTY has extended the duty to cooperate with the Tribunal from states to international organizations, stating ‘there is no reason in principle why primary rules of international law should not apply to
collective enterprises undertaken by states in the framework of international organizations.’ 60
Scholarship has addressed these questions more extensively and different substantiations have been furthered in defence of the subject thesis. The most prevalent argument is that
general international law is general in that it applies indiscriminately to all subjects of international law, which implies that international organizations with legal personality, as subjects, are bound by it. 61 General international law is said not to have any specific addressees
(it is ‘addressatlos’) and therefore applies to all subjects of international law. 62 According to
Clapham, for example, obligations under general international law arise because ‘the interna-
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tional legal order considers these rights and obligations as generally applicable and binding
on every entity that has the capacity to bear them.’ 63
The rationale for this lies in the effectiveness of international relations and the unity
of the international legal order. From this perspective, it seems natural that, for the sake of
coherence, all those who participate in the international legal order must abide by its ‘general’ rules. 64 Morgenstern stated that the ‘applicability of the relevant rules can be explained
as a necessary implication of legal capacity and activity in the international legal order.’65
Furthermore, it is their international legal personality that makes international organizations
distinct and autonomous actors on the international plane. Their ‘distinct will’, distinguishable from their member states, is regarded by many as one of the constitutive factors of legal
personality. 66 As seen in the above, their legal obligations cannot be derived from those of
their member states. This implies that international organizations, as independent actors, must
also have independent obligations under international law.
In this respect, it is helpful to draw a parallel with new states. 67 It is generally accepted that new states are bound by the existing corpus of customary international law. 68 As for
international organizations’ being so bound, there is not an immediately apparent, solid legal
justification for this, grounded firmly in the sources of international law. After all, states become bound by customary international law through implied consent. They may, consensually, opt out of custom inter partes, or may persistently object to the formation of a norm of
custom in order to prevent becoming bound by such a general rule. 69 Generally, international
law, as a legal order, is built on sovereign equality and consent. Considering new – sovereign
– states bound by obligations to which they have not consented appears to derogate from
these sacrosanct principles; still, it is generally accepted. In a similar vein, international organizations have become powerful actors on the international plane and their activities increasingly impact on individuals. For that reason alone, their exercise of public power should
63
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be governed by the same rules that apply to states, even if, as stated by Klabbers, there is no
plausible theory of obligation. 70
Furthermore, international organizations and institutions are creatures of international
law. Their constituent instruments, normally treaties, are part of international law and their
adoption as well as their subsequent interpretation is governed by international law. 71 For this
reason alone, it has been argued that ‘no superiority over international law can be pleaded on
their behalf’. 72 Clearly, the principle that all subjects of international law are bound by general international law – primarily in the form of custom – has gained widespread acceptance.
As a result, it is safe to conclude that, as (organs of) international organizations with legal
personality, the ICTs are bound by general international law.
However, concluding that the ICTs are formally bound by general international law
does not immediately solve all questions regarding the scope and content of their international legal obligations. One caveat to such identification pertains to the capability of international organizations to bear international obligations. Although general international law thus
applies indiscriminately to all subjects of international law, including international organizations and the ICTs, significant differences between states and international organizations have
a distinct impact on the way in which general international law can apply to the latter, both
regarding the question which norms are binding upon them, and regarding the question of the
scope and content of the obligations that such norms give rise to regarding specific international organizations. This caveat does not invalidate the subject thesis, but it complicates its
practical utility for the determination of the actual international legal obligations incumbent
upon the ICTs.
It has been noted that ‘large areas of international law are patently inapplicable to international organizations, which have no territory, confer no nationality and do not exercise
jurisdiction in the same sense as states.’ 73 As a result, many rules of general international law
may simply be irrelevant to specific international organizations, which have more limited
functions and capacities than states. In that sense, it is relevant to quote the ICJ’s Advisory
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Opinion on Reparations for Injury, where it held that ‘[w]hereas a State possesses the totality
of international rights and duties recognized by international law, the rights and duties of an
entity such as the [UN] must depend upon its purposes and functions’. 74 The ICJ thus recognized that the rights and obligations of an international organization under international law
are not necessarily identical to those of states. Like its rights, an organization’s obligations
depend on its purposes and functions.
This militates in favour of a functional approach to the obligations of international organizations under international law. Only obligations under general international law that
pertain to actual functions exercised by any specific international organization are binding on
that organization. In such an understanding of a subject thesis, an ICT, for example, would
not be bound by customary international law relating to the delimitation of maritime borders,
because such rules have nothing to do with the areas in which the ICTs exercise public power. Similarly, the international seabed authority would not be bound by the right to liberty,
simply because it has no power to deprive individuals of their liberty.
Such a functional approach to the international obligations of international organizations finds broad support in international scholarship on the issue. 75 However, the functional
approach may be too limited, in that more rules than would seem relevant based on an international organization’s function alone will actually be relevant for its activities.76 The two
cases noted above are examples of obvious irrelevance of certain fields of customary law to
specific international organizations. Similarly, the relevance of the right to liberty to an ICT,
which tries and possibly sentences individuals for international crimes, and of customary law
on the delimitation of maritime boundaries to the international seabed authority is equally
obvious. However, there is a substantial grey area where it is all but clear whether customary
law in any given area would apply to a specific international organization. For example, is an
ICT bound by customary law relating to the right to family life? At first sight, one might be
inclined to answer this question in the negative. However, several decisions of the ICC show
that it has been confronted with these issues and has actually decided to fund visits of relatives of detainees to the ICC Detention Unit, based, inter alia, on the right to family life. 77
Although a functional approach to the obligations of an international organization under in74
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ternational law thus addresses a number of conceptual problems, it does not provide a
straightforward blueprint for establishing the international obligations of international organizations. In addition, the lack of clarity regarding which fields of customary international law
are relevant to the functions of an ICT leaves them a large measure of discretion. 78 Still, it is
clear that the ICTs are bound by general international human rights law insofar as it contains
rules that are relevant to their functions.

4.

The Meaning of ‘Being Bound’ by General IHRL

Three obstacles complicate the determination of the actual human rights obligations of an
ICT under international law. First, substantial disagreements persist regarding the proper
methodology to establish the existence of norms of general international—human rights—
law, the actual content of those norms, and the obligations arising from these norms. Second,
the inherently flexible nature of human rights norms limits their prescriptive capacity for the
functioning of an ICT. Third, from a positivist perspective, states and ICTs are permitted to
devise ‘special’ human rights law, geared specifically to govern the functioning of an ICT,
which could be rationalized as lex specialis to the lex generalis of IHRL

4.1.

Indeterminacy of ‘general international law’

Since the ICTs are not parties to human rights treaties, their human rights obligations derive
from their internal legal instruments and the sources of general international law: custom and
general principles of law. 79 However, the scope and normative content of the obligations derived from these sources are difficult to determine, particularly in the field of human rights. 80
So even if we accept that ICTs are formally bound by general international human rights law,
the question is which human rights norms are binding on them, and how? 81
78
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The constituent elements of customary international law are extensive, virtually uniform and consistent state practice, usus, combined with the conviction that such practice is
required by law, opinio iuris. 82 Establishing these elements in classical inter-state fields of
international law is already complex, but these difficulties increase exponentially in the field
of human rights. 83 It is for these reasons that Brownlie wrote that ‘in the real world of practice and procedure, there is no such entity as “International Human Rights Law”.’ 84 This field
of law differs significantly from other fields of public international law, in that it is concerned
with states’ treatment of persons within their jurisdiction, as opposed to states’ relations with
other states. Consequently, the practice needed to establish the existence of custom is internal, rather than international, as a result of which it becomes more difficult to establish such
practice in the traditional way. 85 For example, it is difficult to determine whether a state acts
internally in a certain way because of a sense of an international legal obligation to do so or
because of other considerations. 86 The principle of reciprocity plays an important role in interactions between states, and thus in the development of customary international law, but it
is practically irrelevant in the context of IHRL. 87 Besides, IHRL has developed subsequent to
the emergence of domestic legal regimes for the protection of human rights. In many states,
the institution of constitutional human rights guarantees preceded the ratification of interna82
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tional human rights treaties, which makes it difficult to argue that the practice of human
rights protection was inspired by an international obligation to do so. Furthermore, human
rights norms are regularly violated. With such abundant negative practice, it is difficult to
argue in favour of the existence of customary law, because it is uncertain which practice
should be considered as usus: the way states actually behave, or the way they profess to behave? 88
There is a dissonance between the nature of international human rights law and a formalist approach to the classical sources of international law. This has resulted, for example,
in an increased focus on the adoption and importance of soft-law instruments such as nonbinding declarations in the UN General Assembly, which are often argued to amount to evidence of usus as a constituent element of custom. 89 However, this approach has been criticized for conflating practice with opinio iuris. 90 In determining custom, it essentially employs
opinio iuris as proof of practice, which has been argued to defy the nature of this source of
law, which is and should remain practice-based. 91 Using statements of states to establish
practice dilutes the notion of practice, since it focuses on states’ opinions, instead of on how
they actually act. At the same time, certain commentators have proposed to abandon the concept of customary human rights law altogether and to focus on new or different sources instead. 92 Another approach adopted in both practice and academia is to base the customary
88
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status of certain human rights norms, particularly relating to civil and political rights, on their
widespread recognition in regional and international human rights conventions. 93 However,
this approach has equally been subject to criticism: if custom can be established by pointing
to the existence of treaties, this begs the question of the distinction between these two sources
of international law. 94 Clearly, identifying a norm of custom is a difficult exercise and this
difficulty increases exponentially in the field of IHRL. Moreover, in the field of criminal procedure in particular, the divergence in domestic practice is so substantial that it will be very
difficult to establish usus in this area. 95
What is more, determining that a given human rights norm is custom does not yet
complete the process of delineating the norm, since its scope and normative content, including the concrete obligations that arise from it, must also be determined. Human rights norms
may give rise to several kinds of obligations, which can be negative and/or positive obligations, and obligations of conduct and/or of result. 96 These obligations have often been developed in the judicial practice of treaty bodies and regional human rights courts. It is then difficult to determine whether such interpretation of human rights norms also reflect the obligations that arise under the so-called customary ‘version’ of the human rights norm. 97 Human
rights discourse rests on the assumption of the ‘knowability’ of the substantive content of
human rights. In practice, however, a large measure of interpretative controversy remains. 98
For example, there will be a general agreement that the prohibition of torture is a
norm of customary international law, perhaps even with ius cogens status. However, the
31, 37ff, who notes that human rights law is not customary in the traditional sense, and proceeds to call it ‘nonconventional’ and ‘constitutional’ law.
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scope and meaning of the term torture, and the specific obligations that arise from this norm
may be more difficult to establish. 99 The obligation not to engage in torture seems obvious,
but how about the use of evidence in a criminal trial that was obtained through torture or inhumane treatment? 100 Or what about the admissibility of cases where there has been a threat
or use of torture? As D’Amato aptly noted: we ‘need to know more than just the words’. 101
Asserting that the prohibition of torture is a norm of customary international law is not
enough to determine the actual obligations this customary prohibition imposes upon states.
These concerns also apply to general principles of law, with regard to which three further issues can be raised. First, there is confusion as to the nature of this source of law: some
authors contend that these general principles can be derived from national law, whereas others contend it must be regarded as referring to principles of international law proper, ie principles governing inter-state relations. 102 Second, general principles of law that govern criminal procedure are exceedingly difficult to establish, given the global divergence of models of
the criminal process. 103 Third, general principles of law are, both by name and by nature,
general legal standards. 104 The general nature of such principles makes it unlikely that concrete legal rules, such as those that govern a criminal process, can be derived from them.
Principles, as opposed to rules, ‘do not set out legal consequences that follow automatically
when the conditions provided are met.’ 105 According to Dworkin, principles state reasons that
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argue in a certain direction, but do not necessitate a particular decision. 106 As a result, it is
difficult to establish concrete legal obligations under such general principles.
While the conduct of national criminal proceedings must adhere to written rules of
IHRL, which are further developed by human rights courts and supervisory bodies, the conduct of international criminal proceedings must, from a formalist perspective, make do with
custom and general principles of law. Identifying the norms contained in these sources of
international law is difficult, and establishing specific legal obligations that arise from such
norms is even more complex. This is not to say that it is impossible. Still, the complexity of
reliance on customary human rights norms or general principles of law arguably grants the
ICTs a significant measure of discretion in interpreting and applying international human
rights norms contained in the unwritten sources of international law.

4.2.

Inherent flexibility of human rights standards

IHRL, as it applies to states, is inherently flexible. It leaves states a certain measure of discretion regarding the implementation of their human rights obligations. As a result of that, IHRL
is ‘largely under-determinative when it comes to fleshing out the normative detail of international criminal proceedings.’ 107 This circumstance is important to be aware of when discussing the position of IHRL in the law and practice of the ICTs.
In general, human rights norms do not provide clear-cut and determinate prescriptions
that can mechanically be imported into any legal system. These norms must be able to operate in a plurality of different legal systems and in areas of exercise of public power in which a
multitude of interests and considerations come into play. In the practice of human rights
courts and supervisory bodies, international human rights norms are employed as standards of
review of domestic practice, in the context of which a plurality of different practices may
satisfy the requirements of IHRL. There is no ‘one-size-fits-all’ approach to the domestic
implementation of these norms. As a result, concluding that the ICTs are ‘bound’ by human
rights norms may have only limited regulatory implications for the conduct of international
criminal proceedings. If this body of law does not provide clear-cut rules and obligations that
states must simply implement, the same considerations apply to the ICTs. This section pinpoints several manifestations of the elastic nature of IHRL and the discretion it leaves states
in deciding how to discharge their human rights obligations. The intention is to illustrate that
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the application of IHRL to the ICTs cannot and should not be a mechanical exercise of copypasting.
The nature of IHRL is fundamentally different from that of the law of international
criminal procedure. The former provides for standards of review, while the latter provides for
specific principles and rules that govern the conduct of criminal proceedings before the
ICTs. 108 Human rights are structured as principles and minimum guarantees, which endows
them with a general character, whereas a system of criminal procedure needs to be ‘much
more precise’. 109 This naturally shapes the impact that IHRL can have on international criminal procedure. Human rights obligations come in many shapes and forms. For example, there
is a distinction between obligations of conduct and obligations of result. As for the latter category, IHRL requires a certain ‘result’ to be reached, but is neutral as to the manner in which
this is to be achieved. In such cases, states have a broad margin of discretion. 110 States’ obligations in connection with the right to a fair trial are obligations of result as much as of conduct, but states exercise broad discretion regarding the conduct of criminal proceedings as
long as the trial overall can be qualified as ‘fair’. 111 For example, the ECtHR has consistently
held that the right to a fair trial ‘does not lay down any rules on the admissibility of evidence
as such, which is therefore primarily a matter for regulation under national law’. 112 Accordingly, it ‘is not the role of the Court to determine, as a matter of principle, whether particular
types of evidence … may be admissible … The question for the Court instead is whether the
108
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proceedings as a whole, including the way in which the evidence was obtained, were fair.’113
This standard is very context and case-specific.
Concepts such as this ‘fairness of the proceedings as a whole’ standard enable the application of human rights to a broad range of procedural contexts. It has been argued that fair
trial norms ‘use broad terms that leave room for fine-grained adaptations of these ingredients
to the varying circumstances in which domestic and international courts operate’. 114 The
criminal justice systems of ECHR member states operate on a scale that ranges from adversarial to inquisitorial paradigms, but the ECtHR has developed standards of review that apply
to all systems irrespective of their legal-cultural provenance. 115 International human rights
supervisory courts and bodies are tolerant of diversity in criminal procedure. 116 On the one
hand, this better enables the application of such principles in the context of international
criminal justice, the procedural law of which is an amalgamation of both types of procedural
systems. On the other hand, the broad nature of human rights standards limits their immediate
utility and prescriptive capacity. The ECtHR’s assessment of standards of fairness is necessarily context-specific: what may be fair in one case may be unfair in another: ‘international
human rights law is too broad and under-determinative on the issue of the “right procedure”.’ 117
An important doctrine in this context is the ‘margin of appreciation’, which has been
developed by the ECtHR. 118 It is a doctrine of judicial deference, whereby the international
bodies that review domestic compliance with human rights norms defer, to a certain extent, to
the judgment of the domestic authorities. Thus, states are granted a measure of discretion in

113

Harris, O’Boyle and Warbrick (n 111), 256.
Mirjan Damaška, ‘The Competing Visions of Fairness: the Basic Choice for International Criminal Tribunals’ (2011) 36 N C J Int’l & Com Reg 365, 379.
115
Harris, O’Boyle and Warbrick (n 111), 203: ‘in criminal cases, the interpretation of Article 6 is complicated
by the basic differences that exist between common law and civil law systems of criminal justice.’; similarly 9:
‘in connection with the right to a fair trial, … there is much diversity of practice resulting, most clearly, from the
differences between civil and common law systems of criminal justice.’
116
Frédéric Mégret, ‘Beyond “Fairness”: Understanding the Determinants of International Criminal Procedure’
(2009) 14 UCLA J Int’l L & Foreign Aff 37 2009, 54-55: ‘[t]hey have only occasionally hinted that widely
divergent practices might be problematic, or promoted a particular approach to a domestic procedure, or criticized a particular tradition.’; Harris, O’Boyle and Warbrick (n 111), 329: ‘as to the mechanics of the trial process, the Court has been far less intrusive. Given the great diversity of practice in European criminal justice
systems concerning, for example, the rules of evidence, the Court has allowed considerable discretion as to
means, requiring only that the outcome of the procedure followed is a fair trial.’
117
Mégret, ‘Beyond “Fairness”’ (n 116), 41-42.
118
See also Art 1 of Protocol 15 to the ECHR, which, once it enters into force, will formally introduce the margin of appreciation into the Convention preamble. The HRC and the IACtHR have also employed this doctrine.
See eg Andrew Legg, The Margin of Appreciation in International Human Rights Law: Deference and Proportionality (OUP 2012), 6: ‘[t]he HRC has been ‘speaking silently the language of the margin’.
114

44

implementing a specific human rights norm in their domestic context. 119 The margin of appreciation is based on the subsidiary role of human rights bodies as review mechanisms of
domestic compliance, as opposed to primary adjudicators. 120 In addition to judicial deference
to domestic authorities’ discretion, the doctrine’s rationale lies in the ‘normative flexibility of
certain human rights, which may provide limited conduct-guidance and preserve a significant
‘zone of legality’ within which states are free to operate.’ 121 As such, the doctrine ‘allows for
a diversity of systems for the protection of human rights and even for different conceptions of
the rights themselves and acknowledges the superiority of the organs of a state in fact-finding
and in the assessment of what the local circumstances demand.’ 122 It thus allows for a ‘geographically and culturally plural notion of implementation.’ 123 The proper use of the margin
may result in significantly different approaches to the implementation of specific human
rights norms, all of which are nonetheless ‘consistent with [their] universality’. 124 As such,
the doctrine ‘does not reject the universal nature of the human right, but does reject an unnatural uniformity of legal expression’. 125 This pluriformity of the legal expression of human
rights fosters these norms’ elasticity, but also limits their prescriptive capacity.
States enjoy a broad margin of appreciation regarding certain aspects of the right to a
fair trial. The proper role of IHRL in this context is ‘a “minimalist” one of preventing the
worst of abuses rather than a “maximalist” determination of “ideal” procedural standards.’126
The wide recognition of the margin of appreciation doctrine, including in many areas relevant
to the work of the ICTs, enlarges the normative flexibility of these norms and render them
119
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less capable of prescribing specific obligations for ICTs. The margin of appreciation is partly
granted because of the relative ‘comparative advantage of local authorities’, who are considered to be better placed to determine the proper interpretation and application of certain human rights norms in the domestic context.127 This principled choice of human rights bodies to
defer to the judgment of domestic authorities on certain issues suggests that a similar deference to the judgment of the ICTs should be called for in the context of international criminal
justice. 128
Furthermore, IHRL incorporates a system of restrictions, whereby states can derogate
from or limit their human rights obligations. This possibility is intertwined with considerations similar to those underlying the doctrine of the margin of appreciation. The margin of
appreciation is connected to the nature and degree of supervision exercised by the ECtHR,
while the doctrines of limitations and derogations relate more directly to the nature of the
rights in question, nonetheless, all three doctrines have the effect of allowing states a measure
of discretion in their domestic implementation of human rights norms. The doctrine of derogations in particular further recognizes that certain exceptional situations may legitimately
impact on states’ ability to respect human rights norms. This renders the scope of application
of these norms more flexible and context-dependent. At the same time, the application of
these doctrines to states begs the question whether ICTs are also allowed to employ derogations or limitations with respect to their human rights obligations.
IHRL allows states to limit the enjoyment of certain rights subject to a number of
strict requirements. The UDHR contains a general limitations clause that has been the model
for limitation clauses attached to specific rights in the ICCPR, ECHR, and ACHR. 129 These
limitations are sometimes referred to as ‘public interest exceptions’, because they arise from
‘the need to balance the interest of the community against the interests of the individual’.130
127
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The limitation of rights is subject to three conditions: the limitation (i) must be lawful, (ii)
must pursue a legitimate aim, and (iii) must be necessary in a democratic society. 131 Lawfulness means that the restriction must have its basis in law, which, in turn, has to be foreseeable
and accessible and include safeguards against abuse. 132 In addition, a limitation must pursue
one of the stated aims in the relevant provision. These aims differ per provision, but examples
of recurring legitimate aims are national security, public order, and the rights of others.133
Third, the requirement that interferences be ‘necessary in a democratic society’ means that
the interference must correspond to a ‘pressing social need’ and that it is ‘proportionate to the
legitimate aim pursued’. 134 In their assessments of these requirements, human rights bodies
tend to defer, to a certain extent, to the judgment of domestic authorities. 135 This shows the
close link between the doctrine of the margin of appreciation and the system of limitations. 136
States are accorded a measure of discretion in their decisions to limit rights because such decisions often involve issues of morality that may differ per society or a balancing exercise
between the scope of individual rights, on the one hand, and public interest concerns, including national security or public order on the other. 137 The fact that a substantial number of human rights norms are not absolute but may be limited, and that the assessment of such limitations is case-specific and context-dependent, enlarges the ‘normative flexibility’ of human
rights norms.
In addition, under certain exceptional circumstances, states are permitted to derogate
from certain human rights obligations. 138 Most human rights treaties contain a derogation
clause to that effect. Like limitations, the invocation of derogations is subject to several conditions. They are only permitted in time of war or other public emergency threatening the life
131
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of the nation, they cannot go further than ‘strictly required by the exigencies of the situation’,
and they may not be inconsistent with other international obligations of the state. 139 In its
assessment of these criteria, the ECtHR has generally allowed states a wide margin of discretion. 140 It has held that ‘it falls in the first place to each contracting state, with its responsibility for ‘the life of [its] nation’ to determine whether that life is threatened by a public emergency’. 141 The ECtHR seems to believe that national authorities are better placed to decide on
the presence of an emergency and ‘the nature and scope of derogations necessary to avert
it’. 142 There is, of course, a limit to states’ margin of discretion in this context. Several rights
cannot be derogated from, including the right to life and the prohibition of torture. 143 Human
rights bodies have generally affirmed that they are competent to review both states’ assessments of the existence of an emergency situation, as well as the necessity of the derogation. 144 In particular, human rights bodies assess the proportionality and non-discriminatory
nature of the respective measures. 145
The potential relevance of the doctrine of derogations to the present inquiry lies, first,
in the fact that it further illustrates the non-absolute nature of most human rights standards,
including the right to a fair trial. The nature of these standards is such that in certain situations, states may legitimately deviate from their obligations. The doctrine of derogations is
further of particular interest to international criminal justice, because it comes into play in
exceptional situations whereby states can derogate from their human rights obligations. The
ICTY has also emphasized that the situation in which it operates is allows for derogations, to
justify its apparent departure from human rights standards regarding the use of anonymous
witnesses. 146 Several authors have been critical of the idea that the ICTs might be permitted
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Case of a Public Emergency (Article 15) in Pieter van Dijk and others, Theory and Practice of the European
Convention on Human Rights (4th edn, Intersentia 2006), 1055-1056. See also ECtHR, Judgment, A. and others
v. United Kingdom (App No 3455/05), 19 February 2009, 173, which contains a discussion of the Court of the
concept of derogations.
141
See eg ECtHR, Judgment, A. and others v. United Kingdom (App No 3455/05), 19 February 2009, 173.
142
Flinterman (n 140), 1056; ECtHR, Judgment, A. and others v. United Kingdom (App No 3455/05), 19 February 2009, 173.
143
Art. 4(2) ICCPR; Art 15(2) ECHR; Art. 27(2) ACHR, which provides a more comprehensive list.
144
Nowak 2005, 86.
145
Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (NP Engel 2005), 97;
HRC, General Comment 29, States of Emergency (Article 4) (2001), UN Doc CCPR/C/21/Rev.1/Add.11; Harris, O’Boyle and Warbrick (n 111), 10; ECtHR, Judgment, A. and others v. United Kingdom (App No 3455/05),
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to derogate from human rights standards. 147 Their arguments will be discussed below. For
now it is sufficient to note that the doctrines of derogation and limitation may diminish the
prescriptive capacity of IHRL for the conduct of international criminal proceedings. 148
The generality of human rights norms as ‘standards of review’ renders them suitable
for application to a wide variety of procedural systems and at the same time less determinative. As Mégret notes, IHRL ‘is interested in broad outcomes, not the discrete ways of implementing them.’ 149 This inability to provide specific guidance is exacerbated by the discretion that human rights supervisory bodies have granted states when assessing their compliance with human rights obligations. Furthermore, the systems of restrictions of human rights
norms introduces ‘a typical elasticity to human rights.’ 150 This elasticity necessarily impacts
on the interpretation and application of these norms by the ICTs. 151 These considerations
must accompany an assessment of the position of IHRL in the law and practice of the ICTs.
Simply asserting that ICTs are ‘bound’ by human rights law does not do justice to the complex interplay between human rights and international criminal procedure, and fails to properly appreciate the inherent flexibility of IHRL. An important key to understanding the nature
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assessed in Chapter 7, below.
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Gabrielle McIntyre, ‘Defining Human Rights in the Arena of International Humanitarian Law: Human Rights in
the Jurisprudence of the ICTY’ in Gideon Boas and William Schabas (eds), International Criminal Law Developments in the Case Law of the ICTY (Koninklijke Brill NV 2003), 200.

49

of the impact of IHRL on the ICTs is to acknowledge the prescriptive limits of this underdeterminative body of international law.

4.3.

Permissibility of lex specialis

IHRL has a fundamentally different relationship with domestic law, than with the law of international criminal procedure. This section argues that, from a formalist perspective, the relationship between IHRL and international criminal procedure leaves room for states and
ICTs to devise ‘special’ human rights law governing the functioning of an ICT that could
deviate from general international law. From a formalist perspective, the legal instruments of
the ICTs could create ‘special’ human rights law that could be rationalized as lex specialis to
general international human rights law.
States are precluded from invoking their internal law as a justification for noncompliance with international law. 152 International law is per definition superior to domestic
law from the perspective of international law. 153 The same cannot be said for the internal law
of international organizations for the simple reason that their internal law is also international
law. As a result, the primary internal law governing the functioning of international organizations is on an equal hierarchical level to other fields of international law, such as IHRL.
Therefore, international organizations could arguably invoke their internal law to excuse noncompliance with possible other international obligations they may have under general international law. 154 In contrast with conflicts between domestic and international law, conflicts
between obligations under an organization’s constituent instruments and obligations under
general international law may, in principle, be resolved in favour of the former obligation.
This conclusion is strengthened by the reigning rules of precedence in international law, such
as lex posterior and, in particular, lex specialis.
An international organization like an ICT is first and foremost bound by its constituent instrument. 155 It determines the organization’s powers under international law and is its
primary source of applicable law. 156 As a result, such a constituent instrument could take
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precedence over general international law. This is the result of the relationship between general (customary) international law and treaty law. The law of treaties does not bar states from
creating a treaty that deviates from existing (customary) international law. 157 Nothing in the
VCLT, which is widely ratified and generally accepted as codifying customary international
law, suggests anything to the contrary. The VCLT sets only one substantive limit to the competence to enact treaties, which is that they are null and void when they conflict with norms
of ius cogens. 158 However, the implications of this are arguably limited. Debates on which
norms of international law constitute such peremptory norms are infinite. Although some
authors have contended that all norms of human rights law have attained ius cogens status,
others fundamentally disagree. These debates extend beyond the scope and ambition of the
present study. It is acknowledged that ius cogens binds international organizations and states
alike; however, at present, it is too difficult to derive many concrete legal obligations for international organizations in the field of IHRL from this. 159
Parties to a treaty may adopt a new treaty that sets aside the previous treaty. In case
of a conflict between a more recent treaty and other international obligations, the former may
take precedence over the latter due to the lex posterior principle. 160 Similarly, states may
adopt treaties that set aside or modify customary international law, although this cannot affect
their obligations towards non-parties due to the pacta tertiis rule. 161 Since constituent instruments of international organizations are treaties, the functioning of which is governed by the
VCLT, 162 such instruments may also deviate from existing customary international law or
even contract out of it. The legal results of such deviation may be qualified as lex specialis,
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which may elaborate as well as depart from lex generalis. 163 When creating an ICT, states are
thus permitted to deviate from customary international law. 164
This conclusion finds support in the final report of the International Law Commission’s (ILC) Study Group on Fragmentation. According to the report, the concept of lex specialis may apply to the relationship between customary international law, which can be considered ‘general law’, and treaty law, which is (often) more specific. 165 In its analysis, the
report quotes a substantial amount of case law supporting the contention that lex specialis
deviating from general international law is perfectly permissible. 166 According to Thirlway,
‘it is universally accepted that … as between the parties to a treaty the rules of the treaty displace any rules of customary law on the same subject’. 167 Furthermore, the ICJ has ‘accepted
that general international law may be subject to derogation by agreement and that such
agreement may be rationalized as lex specialis.’ 168 Analogously, then, constituent instruments
of international organizations may sometimes function as lex specialis, taking precedence
over the application of general – customary – international law, lex generalis. Indeed, ‘special
law may be used to apply, clarify, update or modify as well as set aside general law.’ 169
Simma and Pulkowski relate this understanding of lex specialis to the question of socalled self-contained regimes in international law. Special law, they argue, may create and
exist within specific sub-regimes of international law and be the primary law governing such
a sub-regime, taking precedence over general international law. Within such regimes, there
may be judicial institutions, which, according to Simma and Pulkowski, ‘are not required to
provide a justification for applying the special rules under which they were created’, rather
163
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than general international law, even when the former does not fully conform to the latter. 170
This should not be taken as to imply that such special norm-regimes, or the tribunals operating within them, are truly isolated ‘self-contained’ regimes. General international law may
apply in the background, or where the primary rules of the specific treaty are silent. 171
As a result, conflicts between a norm contained in the constituent instrument or other
internal law of an ICT and a norm contained in general international law, may in principle be
resolved in favour of the former. This is due to the fact that there is no a priori hierarchy between these sources of international law. In addition, the principles of precedence in international law further support this contention, since the internal law of international organizations
can constitute lex specialis, which takes precedence over general international law, lex generalis. That is not to say that ICTs’ legal instruments reflect major explicit deviations from
human rights law. The point here is that, from a formalist perspective, they could. 172 These
considerations mitigate the normative force of IHRL with respect to international criminal
procedure and should be considered when addressing the complex relationship between these
two bodies of law.

5.

Conclusion

From the perspective of international law, the ICTs are bound by general international human
rights law, whether found in custom or general principles of law, insofar as the norms contained in these sources are relevant to their activities. The legal basis for this lies in the legal
personality of the ICTs and their status as subjects of international law, or as organs of such
subjects. This conclusion is supported by the subject thesis: the theory that all subjects of
international law are bound by the general rules of international law. This theory has been
widely accepted in international legal theory and practice. The functional application of the
subject thesis makes that the ICTs are bound by those human rights norms contained in the
sources of general international law that may apply to the exercise of their functions. Howev170
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er, this does not imply that determining the actual human rights obligations of an ICT is a
straightforward exercise. This is complicated by many factors, including the indeterminacy of
general international law and the inherent flexibility of norms of IHRL, as has been shown in
the above. Concluding that the ICTs are bound by human rights norms based on their status
as subjects of international law ‘should mark not the end of the debate on those rules’ imperative character but the beginning of a discussion on what rules are meant and on their exact
content.’ 173 In addition, it has been shown that, from a formalist perspective, the legal instruments of the ICTs could create ‘special’ human rights law that deviates from existing general
IHRL.
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CHAPTER 3

HUMAN RIGHTS OBLIGATIONS OF THE ICTS
BASED ON THEIR INTERNAL LAW AND
PRACTICE

1.

Introduction

This Chapter investigates whether and how the ICTs are bound by IHRL based on their internal law and practice. The previous Chapter has shown that as legal persons (or organs thereof), the ICTs are, in principle, bound by general IHRL. At the same time, several factors have
been shown to complicate the assessment of their actual human rights obligations. This Chapter therefore investigates whether, and if so, how their internal law and practice has addressed
the question of IHRL’s bindingness vis-à-vis the ICTs. This will result in a more complete
understanding of the nature and scope of the ICTs’ obligation to respect international human
rights norms.
The ad hoc Tribunals are discussed in the first part of this Chapter. Although their
internal legal instruments do not incorporate an obligation to respect international human
rights norms, the circumstances surrounding their creation and, more importantly, their judicial practice provide strong support for the conclusion that they are bound by IHRL. The second part of this Chapter addresses the ICC. Article 21(1) of its Statute allows the Court to
consult IHRL as a subsidiary source of applicable law. More importantly, Article 21(3)
obliges the Court to respect ‘internationally recognized human rights’. This provision creates
a general duty for the Court to subject all its interpretation and application of law to a mandatory review of consistency with such human rights standards.
It is therefore clear that the ICTs are bound by IHRL. However, the actual implications of this remain difficult to determine. First, it remains unclear how the ICTs must determine which exact norms bind them. Second, the ICTs retain a certain measure of freedom to
deviate from accepted interpretations of human rights norms, based on the specific context in
which they operate. As a result, the scope of application of international human rights norms
in the specific context of an ICT may be difficult to determine a priori. Such methodological
obstacles must accompany a discussion of the binding nature of IHRL vis-à-vis the ICTs,
because they will necessarily impact on their actual interpretation and application of human
rights norms, and their use of IHRL in this process.
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2.

The ad hoc Tribunals

Where the ICC Statute enshrines an obligation for the Court to respect internationally recognized human rights, the legal instruments of the ad hoc Tribunals do not incorporate such a
general obligation. However, it has rightly been argued that this provision in the ICC Statute
was based on existing practice before the Tribunals. 1 This part shows that the law and practice of the ad hoc Tribunals indeed incorporate an obligation on their part to abide by internationally recognized human rights.

2.1.

Internal law and practice

First and foremost, their Statutes and the RPEs themselves impose human rights obligations
on the Tribunals. These legal instruments partly reproduce human rights norms contained in
international and regional treaties, thus creating human rights obligations for the Tribunals. 2
Article 21 of the ICTY Statute, and 20 of the ICTR Statute enshrine accused person’s right to
a fair trial and are based on Article 14 of the ICCPR. 3 In addition, the Statutes impose a general duty on the Tribunals’ Trial Chambers to ensure that trials are fair and expeditious. 4
However, other human rights norms that are of immediate relevance to the work of the Tribunal, such as the right to liberty, are not included in the Statute. This could be explained by
the fact that the Tribunals were created in ‘conditions of relative urgency’, as a result of
which their procedural rules were quite limited, an issue which was envisaged to be remedied
by the creation of RPEs by the Judges. 5 The RPEs remedy some of these apparent omissions,
and at the same time, clarify and elaborate a number of rights that are provided by the Statute.
For example, suspects’ and accused persons’ right to be informed of their rights and be communicated with in a language they understand is enshrined in the Rules. 6 Similarly, the right
1

Lorenzo Gradoni 2013, ‘The Human Rights Dimension of International Criminal Procedure’ in Göran Sluiter
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Wolfgang Schomburg and Matthias Schuster, ‘Human Rights in Proceedings before International Criminal
Proceedings’ in Eboe-Osuji, Chile, Protecting Humanity – Essays in International Law and Policy in Honour of
Navanethem Pillay (Martinus Nijhoff 2010), 707.
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Frédéric Mégret, ‘The Sources of International Criminal Procedure’ in Göran Sluiter and others (ed), International Criminal Procedure - Principles and Rules (Oxford University Press 2013), 68.
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Rule 3(B) ICTY RPE and ICTR RPE provide a general right to an accused person to use his own language. In
addition, a number of provisions elaborate this right: Rule 42(A) ICTY RPE and ICTR RPE protects the right to
be informed of rights prior to questioning in a language the suspect understands; Rule 43(i) ICTY RPE protects
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to legal assistance, including the right to have legal assistance of one’s own choosing and the
right to free legal assistance if one is unable to bear its costs is protected in the Rules in addition to in Article 21(4)(d) of the Statute.7 The right to be tried by an impartial tribunal, provided implicitly in the Statute, is protected more explicitly in the Rules. 8 There is no provision that enshrines the right to liberty; instead, the Rules provide for certain procedural requirements for arrest and detention, which are intended to prevent arbitrary deprivations of
liberty. 9 Finally, the Rules allow for the exclusion of evidence if the means by which it has
been collected violated human rights. 10 The internal legal instruments of the ad hoc Tribunals
thus convey an intention to ensure that the Tribunals abide by human rights norms. This has
been called the ‘legislative influence’ of IHRL on the Tribunals. 11 Such persisting legislative
influence is further illustrated by the fact that the Judges of the ad hoc Tribunals changed the

the right to be informed of the fact that the questioning will be recorded prior to questioning in a language the
person in question understands; Rules 55(C) and (E) ICTY RPE and Rule 55(B)(iii) and (C)(iii) ICTR RPE
protect the right to be informed of his rights upon being arrested in a language he understands; Rule 59(B) ICTY
RPE protects the right to be informed of reasons for arrest immediately upon arrest (no parallel ICTR); Rule
62(A)(ii) ICTY RPE and ICTR RPE enshrine the right to be receive the indictment in a language he understands
during his initial appearance before a judge; Rule 42(A)(ii) ICTY RPE and ICTR RPE provide the right to assistance of an interpreter during questioning; Rule 66 (A) ICTY provides the right to disclosure in a language the
accused understands (no parallel ICTR RPE); Rule 98 ter ICTY RPE provides the right to receive a reasoned
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brought before a judge; Rule 62(A)(i) ICTY RPE and ICTR RPE require the Judge to confirm, during the accused’s initial appearance, that his right to counsel is respected; Rule 42(A)(i) and (B) ICTY RPE and ICTR
RPE protect the right to counsel during questioning during the investigative phase; Rule 63 ICTY RPE and
ICTR RPE protect the right to counsel during questioning during the Trial phase; Rule 45(A) ICTY RPE protects the right to free legal assistance (no exact parallel in ICTR RPE, however, Rule 45 ICTR RPE does regulate quite detailed the procedure for assignment of counsel, the right thus seems protected implicitly).
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Tribunals’ provisional detention regime to bring it in line with ‘customary international law
as reflected in the main international human rights instruments’. 12
The circumstances surrounding the creation of the ad hoc Tribunals, particularly that
of the ICTY, clarify that the importance of respect for human rights norms by the Tribunals
as such was not a matter of debate. Quite the contrary: concerning the ICTY, it was ‘portrayed as an obvious fact that the new international tribunal would embrace the highest standards of fairness towards defendants.’ 13 Statements by representatives of states having a seat in
the UN Security Council (UNSC) at the time of the adoption of the ICTY Statute evince an
intention to ensure that human rights norms would be applicable to the Tribunal. For example, the report circulated in the UNSC by France that became the basis for negotiations on the
resolution establishing the ICTY, provided that one of the foremost aims of the Tribunal
would be to ‘offer the utmost guarantees of impartiality in respecting the rights of the defence’. 14 The report further clarified that it was ‘[n]aturally of the greatest importance that the
defendants should benefit fully from all the guarantees provided by contemporary criminal
procedure systems’, in which context it referred specifically to Article 14 of the ICCPR. 15
Furthermore, the draft Statute proposed by France included a provision regulating the rights
of the defence, modeled after Article 14 of the ICCPR, an example that was followed by several other states in their proposals. 16 Submissions by other states also emphasized the importance of respect for the rights of defendants and, in that context, often referred to IHRL, in
particular to the ICCPR. 17 The proposal of the USA, which was highly influential in the drafting of the Statute, emphasized that the Tribunal ‘must be fair and must be seen as fair’. 18
ICTY, Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Dissenting Opinion of
Judge Patrick Robinson, Prosecutor v. Krajišnik and Plavšić (IT-00-39&40-T), 8 October 2001, 2; see further
on this issue, infra Chapter 5, section 3.2.
13
Yvonne McDermott, ‘The Right to a Fair Trial in International Criminal Law’ (PhD Thesis, National University of Ireland Galway 2013), 38.
14
UNSC, ‘Letter Dated 10 February 1993 from the Permanent Representative of France to the United Nations
Addressed to the Secretary General’ (10 February 1993) UN Doc S/25266, 23.
15
ibid, 116, the report further recommended that the ICTY Statute reproduce parts of Article 14 ICCPR.
16
ibid, 65: Article X Rights of the Defence; similarly UNSC, ‘Letter Dated 16 February 1993 from the Permanent Representative of Italy to the United Nations Addressed to the Secretary-General’ (17 February 1993) UN
Doc S/25300, 6: ‘Article 11 Principles of proceedings’, and 14, where the explanatory notes to the draft provisions explained that the provision had been based on Article 6 ECHR and Article 14 ICCPR; UNSC, ‘Letter
Dated 5 April 1993 from the Permanent Representative of the Russian Federation to the United Nations Addressed to the Secretary-General’ (6 April 1993) UN Doc S/25537, 7: Article 17: Judicial Guarantees; UNSC,
‘Letter Dated 5 April 1993 from the Permanent Representative of the United States of America to the United
Nations Addressed to the Secretary-General’ (12 April 1993) UN Doc S/25575, art. 20 Rights of the Accused
person after Preliminary Hearing; further reference to the rights of suspects and accused persons were made in
Articles 14 and 17.
17
UNSC, ‘Note Verbale Dated 12 March 1993 from the Permanent Mission of Mexico to the United Nations
Addressed to the Secretary-General’ (16 March 1993) UN Doc S/25417, 15, where the need for the tribunal to
‘guarantee the right of due process and the protection of individual rights of the accused’ is emphasized; UNSC,
12
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The draft Statute, created under the auspices of the UN Secretary-General (UNSG),
contained a provision on the rights of accused persons modeled after Article 14 ICCPR. The
report accompanying the draft stated that it was ‘axiomatic that the International Tribunal
must fully respect internationally recognized standards regarding the rights of the accused at
all stages of its proceedings.’ 19 This statement is often seen as establishing that the ICTY is
bound by internationally recognized human rights because it expresses the legislative intent
of the Tribunal’s creators. 20 Furthermore, this report has subsequently been endorsed by the
UNSC and can be seen as an ‘authoritative interpretation of the Statute’, as has also been
confirmed by the Tribunals themselves. 21 The Tribunals have often referred to this report and
this phrase to justify their reliance on international human rights norms. 22
‘Letter Dated 31 March from the Representatives of Egypt, the Islamic Republic of Iran, Malaysia, Pakistan,
Saudi Arabia, Senegal and Turkey to the United Nations Addressed to the Secretary-General’ (5 April 1993) UN
Doc 5/25512, 3, which also emphasizes the importance of respect for the rights of the accused, and recommended that the Statute would include ‘[b]asic principles, norms and standards of due process and procedural fairness
recognized by international human rights and international humanitarian law’, see also, 5, where the right to
apply for release pending trial was provided; UNSC, ‘Letter Dated 6 April 1993 from the Permanent Representative of Brazil to the United Nations Addressed to the Secretary-General’ (6 April 1993) UN Doc S/25540,
7, which emphasizes the importance of due process of law, and 18, where it is stated that ‘[t]he work of the
tribunal must be carried out with full respect for the human rights and fundamental freedoms of the defendants.
International legal instruments in the field of human rights, especially the [ICCPR], and generally accepted
principles of criminal law must be fully respected; UNSC, ‘Letter Dated 13 April 1993 from the Permanent
Representative of Canada to the United Nations Addressed to the Secretary-General’ (14 April 1993) UN Doc
S/25594, 13, which also emphasized the importance of respect for the rights of the defendant, as provided for by
Article 14 ICCPR and other international conventions.
18
UNSC, ‘Letter Dated 5 April 1993 from the Permanent Representative of the United States of America to the
United Nations Addressed to the Secretary-General’ (12 April 1993) UN Doc S/25575, 2. See also Morris and
Scharf 1995, 32.
19
UNSC, ‘Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808’ (3 May
1993) UN Doc S/25704, 106.
20
See eg James Sloan, ‘The International Criminal Tribunal for the Former Yugoslavia and Fair Trial Rights: A
Closer Look’ (1996) 9 Leiden J Int’l L 479, 481; Cristian DeFrancia. ‘Due Process in International Criminal
Courts: Why Procedure Matters’ (2001) 87 Va L Rev 1381, 1393; Sherrie Russell-Brown. ‘Poisoned Chalice:
The Rights of Criminal Defendants under International Law, During the Pre-Trial Phase’ (2003) 8 U C L
A J Int'l & Foreign Aff 127, 140; Lorenzo Gradoni, ‘International Criminal Courts and Tribunals: Bound by
Human Rights Norms ... or Tied Down?’ (2006) 19 Leiden J Int'l L 847, 852; Guido Aquaviva, ‘Human Rights
Violations before International Tribunals: Reflections on Responsibility of International Organizations’ (2007)
20 Leiden J Int’l L 613, 618; Wolfgang Schomburg and Jan Nemitz, 'The Protection of Human Rights of the
Accused before the International Criminal Tribunal for Rwanda' in Emmanuel Decaux, Adama Dieng and
Malick Sow (eds), From Human Rights to International Criminal Law - Studies in Honour of an African Jurist
the Late Judge Laïty Kama (Martinus Nijhoff 2007), 91; Patrick Robinson. ‘The Right to a Fair Trial in International law, with Specific Reference to the Work of the ICTY’ (2009) 3 Berkeley J Int'l L Publicist 1, 7; Masha
Fedorova, Stan Verhoeven and Jan Wouters, ‘Safeguarding the Rights of Suspects and Accused Persons in International Criminal Proceedings' in Cedric Ryngaert (ed), The Effectiveness of International Criminal Justice
(Intersentia, Antwerp 2009) 55, 64; McDermott (n 13), 38.
21
ICTY, Appeals Judgement, Prosecutor v. Tadić (IT-94-1-A), 15 July 1999, 295; ICTR, Decision on Appropriate Remedy, Prosecutor v. Rwamakuba (ICTR-98-44C-T), 31 January 2007, 48; See also Natasha Affolder,
‘Tadić, the Anonymous Witness and the Sources of International Procedural Law’ (1998) 19 Mich J Int’l L 445,
477.
22
See eg ICTY, Decision on the Motions by the Prosecution for Protective Measures for the Prosecution Witnesses Pseudonymed “B” through to “M”, Prosecutor v. Delalić et al (IT-96-21-T), 28 April 1997, 26; ICTY,
Appeals Judgement, Prosecutor v. Delalić et al (IT-96-21-A), 20 February 2001, 604; ICTY, Appeal Judge-
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The UNSG report further clarified that such ‘internationally recognized standards’ are
contained, in particular, in Article 14 ICCPR. 23 The report also ruled out the possibility of in
absentia trials because that would be inconsistent with this provision.24 There was thus an
assumption that the Tribunal would be bound by IHRL pertaining to the right to a fair trial, in
particular as laid down in the ICCPR. However, the report does not address the possible applicability of other human rights norms, such as the right to liberty, or rights contained in
regional human rights instruments or customary international law. 25 The draft Statute proposed by the UNSG was adopted without amendment by the Security Council and appended
to resolution 827, creating the ICTY. Spain’s representative in the Security Council emphasized that the Tribunal’s activities will be governed by ‘the general principles of law, in particular respect for the guarantees of due process and the rights of the accused’. 26 The ICTR
Statute was adopted by the UNSC in November 1994. 27 Its preparatory works are less extensive than those of the ICTY, since the latter’s Statute provided a blueprint for that of the
ICTR. 28 The UNSC even considered extending the mandate of the ICTY, so as to create one
single Tribunal. 29 Given the identical nature of the ICTR and ICTY Statutes, the considerations regarding the importance of fairness can safely be assumed to apply equally to both
Tribunals. In fact, one of the main reasons to establish an international tribunal for Rwanda,
as opposed to allowing for municipal prosecutions, was that an international tribunal would
be better placed to conduct fair trials in an impartial manner. 30 This sentiment was also exment, Prosecutor v. Furundžija (IT-95-17/1-A), 21 July 2000, 177; ICTY, Decision on Motion for Judicial Assistance to Be Provided by SFOR and others, Separate Opinion of Judge Robinson, Prosecutor v. Simić et al
(IT-95-9-PT), 18 October 2000, 3; ICTY, Appeal Judgement on Allegations of Contempt against Prior Counsel,
Miljan Vujin, Prosecutor v. Tadić (IT-94-1-A-AR77), 27 February 2001, 3; ICTY, Decision on Miroslav
Tadić’s Application for Provisional Release, Prosecutor v. Simić et al (IT-95-9-PT), 4 April 2000, 8; ICTY,
Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Dissenting Opinion of Judge Patrick Robinson, Prosecutor v. Krajišnik and Plavšić (IT-00-39&40-T), 8 October 2001, 4; similarly Vasiliev,
‘International Criminal Trials’ (n 1), 98.
23
UNSC, ‘Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808’ (3 May
1993) UN Doc S/25704, 106.
24
ibid, 101.
25
Sloan (n 20), 481, who notes that ‘[t]he ICCPR is singled out as a minimum standard, while the obligation of
the ICTY is broader, to respect ‘internationally recognized standards regarding the rights of the accused’.
26
UNSC, Provisional Verbatim Record of the Three Thousand Two Hundred and Seventeenth Meeting’ (25
May 1993) UN Doc S/PV.3217, Observations on behalf of the government of Spain, 39-40.
27
UNSC Res 955 (8 November 1994) UN Doc S/Res/955; Arts 17(3), 19 and 20 ICTR Statute.
28
Similarly Virginia Morris and Michael Scharf, The International Criminal Tribunal for Rwanda (Transnational Publishers 1998), 101: ‘the Secretary-General’s Report on the former Yugoslavia provided a sufficient
analysis of the relevant legal issues relating to the establishment of such a tribunal and the Yugoslavia Tribunal
Statute provided an acceptable blueprint for its statute.’
29
UNSC, ‘Letter Dated 1 October 1994 from the Secretary-General Addressed to the President of the Security
Council, Annex: Preliminary Report of the Independent Commission of Experts Established in accordance with
Security Council Resolution 935 (4 October 1994) UN Doc S/1994/1125, 125.
30
UNSC, ‘Letter Dated 1 October 1994 from the Secretary-General Addressed to the President of the Security
Council, Annex: Preliminary Report of the Independent Commission of Experts Established in accordance with
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pressed by a number of state representatives after having voted on the resolution establishing
the ICTR. 31 The axiomatic duty to respect internationally recognized human rights of suspects and accused persons thus applies equally to both the ICTY and the ICTR.
However, none of the sources quoted above unequivocally clarify whether the ad hoc
Tribunals are bound by the entire corpus of IHRL. Instead, focus is mostly on the rights of
suspects and accused persons specifically. In addition, the legal basis for the application of
IHRL is not clarified, although the ICCPR is often mentioned. Unlike that of the ICC, the
Statutes and RPEs of the Tribunals do not resolve the applicability of external sources of—
international—law. 32 The UNSG Report identifies customary international humanitarian law
and a limited number of international conventions as the applicable substantive law. 33 However, the report does not spell out the applicable sources of procedural law.
It has been noted that the absence of a provision on applicable law is ‘regrettable, as it
has led to inconsistent interpretations.’ 34 Generally, however, the case law of both Tribunals

Security Council Resolution 935 (4 October 1994) UN Doc S/1994/1125, 136: ‘[m]unicipal prosecution in these
highly emotionally and politically charged cases can sometimes turn into simple retribution without respect for
fair trial guarantees. Even where such trials are conducted with scrupulous regard for the rights of the accused,
there is a great likelihood that a conviction will not be perceived to have been fairly reached.’; similarly UNSC,
‘Report of the Secretary-General Pursuant to Paragraph 5 of Security Council Resolution 955’ (13 February
1995) UN Doc S/1995/134, 42, which states that the Tribunal should be international and located outside of
Rwanda so that the fairness of its trials are guaranteed, and that this will also increase the appearance of neutrality and impartiality.
31
UNSC, ‘Verbatim Record’ (8 November 1994) UN Doc S/PV.3453, 5, Statement of the representative of New
Zealand: ‘there is a need for an international tribunal to deal with the principal perpetrators, a tribunal that will
be demonstrably impartial. Only then will it be possible for all Rwandese, including those outside the country,
to see that there is a guarantee that justice will be delivered fairly — that justice will, in fact, be done. [emphasis
added, KZ]; idem, 8: Statement of the representative of Argentina, who emphasized that the Tribunal would
ensure ‘that justice will be applied with impartiality and independence’, and that the resolution could adequately
ensure ‘the human rights and fundamental freedoms of those accused.’; idem 12, Statement of the representative
of Spain, which emphasized independence as the most important attribute of the international tribunal and that
one of its main concerns in its decision to vote in favour of the tribunal’s establishment was that its Statute provided ‘legal guarantees to safeguard the rights of the accused’; 13, Statement of the representative of Nigeria:
‘[t]he international and impartial character of the Tribunal will, in our view, enhance the prospects of national
reconciliation in Rwanda. Justice and fairness will also be the cornerstones of the Tribunal.’
32
However, the US proposal for the RPE did include a provision regarding ‘secondary sources’, which provided
the following list of sources: ‘(A) international conventions, whether general or particular, (B) international
custom, as evidence of general practice accepted as law; (C) general principles of the law of nations; and (D)
judicial decisions and the teachings of other international tribunals and States. The provision did not make it into
the final RPE. See: Rules of Procedure and Evidence for the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Former Yugoslavia, Suggestions Made by the Government of the United States, IT/14 (1993), reprinted in Morris and Scharf (n
28), Vol 2, 543; Affolder (n 21), 484.
33
UNSC, ‘Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808’ (3 May
1993) UN Doc S/25704, para 33; UNSC, ‘Report of the Secretary-General Pursuant to Paragraph 5 of Security
Council Resolution 955’ (13 February 1995) UN Doc S/1995/134, 12, provides that the ICTR takes a more
expansive approach, as a result of which its applicable substantive law includes a number of conventions regardless of their customary status; similarly Vasiliev, ‘International Criminal Trials’ (n 1), 99.
34
Masha Fedorova and Göran Sluiter, ‘Human Rights as Minimum Standards in International Criminial Proceedings’ (2009) 3 Hum Rts & Int’l Legal Discourse 9, 19.
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confirms the—subsidiary—relevance of the sources of international law. Cassese has held
that the ad hoc Tribunals are required to apply international law because they are international courts. 35 He argued that, first and foremost, the tribunals must apply their own Statutes and
RPEs, then the treaties to which their internal legal instruments refer explicitly, such as the
Geneva Conventions, as well as customary international law. Subsidiarily, if the Tribunals
cannot solve a legal problem based on these sources, they may also refer to general principles
of international law or, failing that, to the ‘general principles of (criminal) law recognized in
the major legal systems of the world’. 36 The ICTY seems to have endorsed such an approach
in its case law. 37 However, as has been noted, the Tribunals have not been consistent in their
identification of relevant sources, or in the hierarchy between these. 38
The question of the sources of international criminal law has received ample academic
attention. For example, many commentators have questioned the utility of public international law sources and methodologies for the purposes of a criminal trial. 39 Similarly, the hierarchy of sources has been hotly debated, with a particular focus on the possible subsidiary and

35

Cassese, ‘The Influence of the European Court of Human Rights on International Criminal Tribunals’ (n 11),
19.
36
ibid, 20.
37
See, eg: ICTY, Judgement, Prosecutor v. Furundžija (IT-95-17/1-T), 10 December 1998, para 178; see also
Benjamin Perrin, ‘Searching for Law while Seeking Justice: the Difficulties of Enforcing International Humanitarian Law in International Criminal Trials’ (2007) 39 Ottawa L Rev 367, 371: ‘judges of the modern ad hoc
tribunals adopted Article 38(1) of the Statute of the International Court of Justice as their own to provide a normative superstructure to define applicable sources of international criminal law’; similarly Margaret McAuliffe
deGuzman, ‘Article 21: Applicable Law’ in Otto Triffterer (ed), Commentary on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by Article (2nd edn, Beck 2008), 703: ‘in practice, these
Tribunals have looked in the first place to their Statutes and RPEs and in the second place to the sources of law
enumerated in Article 38 of the ICJ Statute.’; Vasiliev, ‘International Criminal Trials’ (n 1), 100: ‘[i]n identifying sources of applicable law, ICTY judges naturally resorted to categories listed in Article 38 of the ICJ Statute, thereby assuming their applicability and relevance to the work of the court.’
38
See also ICTY, Judgement, Kupreškić et al (IT-95-16-T), 14 January 2000, 591: ‘Indeed, any time the Statute
does not regulate a specific matter, and the Report of the Secretary-General does not prove to be of any assistance in the interpretation of the Statute, it falls to the International Tribunal to draw upon (i) rules of customary
international law or (ii) general principles of international criminal law; or, lacking such principles, (iii) general
principles of criminal law common to the major legal systems of the world; or, lacking such principles, (iv)
general principles of law consonant with the basic requirements of international justice.’; on this issue, see eg
Sergey Vasiliev, ‘General Rules and Principles of International Criminal Procedure: Definition, Legal Nature,
and Identification’ in Göran Sluiter and Sergey Vasiliev (eds), International Criminal Procedure: Towards a
Coherent Body of Law (Cameron May 2009),, 62-80.
39
See eg Vladimir-Djuro Degan, ‘On the Sources of International Criminal Law’ (2005) 4 Chinese J Int’l L 45,
50, where he addresses the relevance principle of legality in ICL which is more important than sources of public
international law proper; Ilias Bantekas, ‘Reflections on Some Sources and Methods of International Criminal
and Humanitarian Law’ (2006) 6 Int’l Crim L Rev 121; Dapo Akande, ‘Sources of International Criminal Law’
in Antonio Cassese and others (eds) Oxford Companion to International Criminal Justice (OUP 2009), 44: ‘there
is a potential conflict between the customary rules of treaty interpretation and the principles which ought to
apply to the interpretation of a criminal law instrument.’; Leena Grover, ‘A Call to Arms: Fundamental Dilemmas Confronting the Interpretation of Crimes in the Rome Statute of the International Criminal Court’ (2010) 21
Eur J Int’l L 543; Alexander Greenawalt, ‘The Pluralism of International Criminal Law’ (2011) 86 Ind L J
1063, who questions the propriety of public international law sources for international criminal law.
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gap-filling function of custom and general principles of law. 40 In the present study, it is neither possible nor necessary to address these debates at length, in particular because their focus is mainly on substantive law and they have little implications for an investigation into
whether the Tribunals, as legal entities, are themselves bound by human rights standards.
The practice of Tribunal officials clearly conveys an assumption on their part that the
Tribunals are bound by international human rights norms. 41 Numerous official documents of
the Tribunals can be quoted in support of this contention. For example, the first annual report
of the ICTY to the Security Council discusses the influence of the ‘international bill of human rights’ on the Statute and the Tribunal: the report details that human rights have had a
‘significant impact on the development of international criminal law. These standards are
reflected in the statute and rules of the Tribunal in a number of ways’, which illustrates the
legislative influence of IHRL. 42 Similarly, an annual report of the ICTR stated that ‘the judges are mindful of the due process requirements of international law and of the Statute of the
Tribunal.’ 43 These quotes show the perceived relevance of human rights standards to the
work of the Tribunals, which seems required by international law and is reflected in the Statute. Furthermore, in 1999, an expert group conducted a review of the functioning of both Tribunals, in which they used human rights standards as a yardstick with which to measure the

40

Göran Sluiter, International Criminal Adjudication and the Collection of Evidence: Obligations of States
(Intersentia 2002), 36 : ‘customary law is applicable and binding when the statute and rules are silent on a particular point. In the hierarchy of sources applicable to the tribunals customary international law fulfils a gap
filling function and is inferior to the statutes and RPE.’; Affolder (n 21), 489: ‘the practice of international tribunals reflects a reliance on general principles in formulating, interpreting and supplementing rules of procedure, but strong affirmations that international tribunals are bound to apply general principles of law are lacking.’, and idem, 470, where she address the gap-filling function of general principles, noting that they are used
in ‘addressing the silence in international instruments on certain areas of evidence and procedure. See also
Schabas 2009, who addresses the relevance of VCLT regime for ad hoc Tribunals specifically; Akande 2009,
43: ‘since international criminal law is part of international law, international criminal tribunals will be called
upon to apply the sources of general international law.’; Fabián Raimondo, ‘General Principles of Law as Applied by International Criminal Courts and Tribunals’ (2007) 6 L & Pract Int'l Cts & Tribunals 393, who addresses general principles of law as a subsidiary source of international criminal law, and an interpretative tool.
41
Similarly Gradoni, ‘International Criminal Courts and Tribunals’ (n 20), 623; McDermott (n 13), 59, who
notes that ‘references to the fact that ICTs see themselves enshrining the highest standards of procedural fairness
can be found not only in the tribunals’ jurisprudence, but also on their websites and in external speeches made
by court authorities.’
42
UNSC, ‘Annual Report of the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the former Yugoslavia since 1991
(29 August 1994) UN Doc S/1994/1007, 22.
43
UNSC, ‘Fourth Annual Report of the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and other Serious Violations of International Humanitarian law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and other such Violations Committed in the Territory
of Neighbouring States between 1 January and 31 December 1994’ (7 September 1999) UN Doc S/1999/943,
41.
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Tribunals’ effectiveness. 44 This clearly shows the perceived importance of the Tribunals’
obligation to comply with international human rights standards.
The presidents of the ICTY and the ICTR have similarly expressed their conviction
that the Tribunals are bound by IHRL. While the Statutes of the Tribunals do not allow for
compensation for defendants whose rights have been violated, the presidents of the Tribunals
have urged the Security Council to amend the Statutes in order to change this and bring them
in line with international human rights standards. 45 This was considered necessary because
the Tribunal ‘wishes, by definition, to abide fully by the internationally recognized norms
relating to the rights of suspects and accused persons’. 46 What is more, the letters state that,
due to the Tribunal’s status as a subsidiary organ of the Security Council, its actions are attributable to the UN, which, in turn, considers itself bound by generally accepted human
rights norms. Accordingly, the UN will be ‘legally bound to compensate persons whose conviction by the Tribunal is subsequently overturned’. 47 Clearly, the Tribunals’ presidents were
convinced that the Tribunals must respect internationally recognized human rights norms of
suspects and accused persons, even those that were not included in the Tribunals’ own legal
documents.
One final avenue for considering the applicability of IHRL to the ICTs could be their
legal status as subsidiary organs of the UN, created by the Security Council. 48 As a result, the
ad hoc Tribunals are arguably bound by the same international obligations as its parent organ44

UNGA, ‘Report of the Expert Group to Conduct a Review of the Effective Operation and Functioning of the
International Criminal Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda’
(22 November 1999) UN Doc UN Doc A/54/634, 46, 51, 67, 77, 79 and 91, which refer to standards contained
in the ICCPR, or general international human rights law, or the importance thereof.
45
UNSC, ‘Letter dated 19 September 2000 from the President of the International Tribunal for the Former Yugoslavia addressed to the Secretary-General’ (26 September 2000), UN Doc S/2000/904 (Jorda Letter); UNSC,
‘Letter dated 26 September 2000 from the President of the International Criminal Tribunal for Rwanda addressed to the Secretary-General’ (26 September 2000) UN Doc S/2000/925 (Pillay Letter).
46
Jorda Letter (n 45), 3; Pillay Letter (n 45), 3.
47
Jorda Letter (n 45), 3-4; Pillay Letter (n 45), p 3.
48
UNSC, ‘Report of the Secretary-General Pursuant to Paragraph 5 of Security Council Resolution 955’ (13
February 1995) UN Doc S/1995/134, 8; UNSC, ‘Report of the Secretary-General pursuant to Paragraph 2 of
Security Council Resolution 808’ (3 May 1993) UN Doc S/25704, para 28. See also ICTR, Decision on Appropriate Remedy, Prosecutor v. Rwamakuba (ICTR-98-44C-T), 31 January 2007, 49, where the ICTR held that
‘the Tribunal, as a special kind of subsidiary organ of the U.N. Security Council, is bound to respect and ensure
respect for generally accepted human rights norms. Indeed, the United Nations, as an international subject, is
bound to respect rules of customary international law, including those rules which relate to the protection of
fundamental human rights.’ See also Gerhard Hafner, ‘Limits to the Procedural Powers of the International
Tribunal for the former Yugoslavia’ in Karel Wellens (ed), International law: Theory and Practice - Essays in
Honour of Eric Suy (Kluwer Law International 1998), 652; Kenneth Gallant, ‘International Human Rights
Standards in International Organizations: the Case of International Criminal Courts’ in International criminal
law: quo vadis? - Proceedings of the International Conference Held in Siracusa, Italy, 28 November - 3 December 2002, on the Occasion of the 30th Anniversary of ISISC (Erés 2004), 399; Acquaviva (n 20), 616; Kenneth
Gallant, ‘International Criminal Courts and the Making of Public International Law: New Roles for International
Organizations and Individuals’ (2010) 43 J Marshall L Rev 603, 605.
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ization.49 Although the UN Charter (UNC) is not an ‘internal’ legal instrument of the Tribunals, it is the constitution of its parent organization as a result of which the Tribunals are arguably bound by it by extension. It has often been argued that the UN is bound by human
rights norms based on its Charter. If this were the case, these obligations would extend to the
Tribunals as subsidiary organs.
Article 1 of the UNC provides the organization’s purposes and principles, one of
which is to ‘promote and encourage … respect for human rights and for fundamental freedoms’. Article 55(c) provides that the UN shall ‘promote … universal respect for, and observance of, human rights and fundamental freedoms for all’. It has been argued that the UN
is bound by human rights norms based on these provisions. 50 However, this approach has
been criticized for lacking ‘juridical finesse’. 51 The Charter tasks the UN with promoting
respect for human rights among its member states; however, nowhere in the Charter is the
UN explicitly singled out as being bound by IHRL or the addressee of any obligation to respect human rights. 52 Schwarzenberger emphasized the importance of distinguishing between
an obligation to promote human rights, applicable to the UN, and an obligation to protect
human rights, which ‘remains in the prerogative of each Member State’. 53
As a matter of policy, morality, and legitimacy, however, it cannot be denied that the
UN should respect human rights in the exercise of its functions. Explicitly tasked to promote
respect for human rights, it would be inconsistent for the UN not to respect human rights in
the exercise of its own functions. However, from a formalist and legal perspective, the Charter does not appear to provide a strong legal basis for human rights obligations of the UN.
49

Fedorova and Sluiter (n 34), 21: ‘the ad hoc Tribunals, as UN organs, inherit their obligations under general
international law from the obligations incumbent upon the UN as an international organisation.’ Similarly Vasiliev, ‘International Criminal Trials’ (n 1), 126: ‘it is generally accepted that an international legal persons’ organs are bound by its international legal obligations’.
50
Zenon Stavrinides, ‘Human Rights Obligations under the United Nations Charter’ (2007) 3 Int’l J Hum Rts
38; Erika De Wet, The Chapter VII Powers of the United Nations Security Council (Hart Publishing 2004), 191195; Guglielmo Verdirame, The UN and Human Rights, Who Guards the Guardians? (CUP 2011), 74; see also
Vasiliev, ‘International Criminal Trials’ (n 1), 125.
51
Frédéric Mégret and Florian Hoffmann, ‘The UN as a Human Rights Violator? Some Reflections on the United Nations Changing Human Rights Responsibilities’ (2003) 25 Hum Rts Q 314, 317; similarly José Alvarez,
‘The Security Council’s War on Terrorism: Problems and Policy Options’ in Erika de Wet and André Nollkaemper (eds), Review of the Security Council by Member States (Intersentia 2003), 125; Noëlle Quénivet,
‘Human Rights Law and Peacekeeping Operations’ in Marco Odella and Ryszard Piotrowicz (eds), International
Military Missions and International Law (Martinus Nijhoff 2011), 118.
52
Quénivet (n 51), 119; similarly Sluiter, International Criminal Adjudication and the Collection of Evidence (n
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Even if one accepts that the UN is bound by ‘human rights’ within the meaning of the Charter, this does not clarify which human rights are meant and thus has a limited utility for establishing specific obligations. 54 Even more so given the fact that the vast majority of international human rights treaties were concluded after the establishment of the UN, which makes it
difficult to determine which human rights the UNC refers to. Although the UN’s obligation to
promote respect for human rights might place the Security Council under an obligation to
ensure that the organs it creates will respect human rights, the question whether the Security
Council is restrained by human rights in the exercise of its powers is a matter of contentious
debate. 55 A full examination of this question is not possible within the scope of this study, nor
is it necessary, given the fact that there are clearer and more convincing legal arguments for
considering the ad hoc Tribunals bound by IHRL.

2.2.

Case law

The case law of the Tribunals confirms that they are bound by IHRL. One of the first decisions of the ICTY addressed the applicability of international human rights norms. Relying
on the UNSG report quoted above, the Chamber held that ‘[i]n drafting the Statute and the
Rules every attempt was made to comply with internationally recognized standards of fundamental human rights.’ 56 The Chamber further emphasized that Article 21 of the Statute
‘provides minimum judicial guarantees to which all defendants are entitled and reflects the
internationally recognized standard of due process set forth in Article 14 of the [ICCPR].’57
In Tadić, the ICTY strongly affirmed its obligation to respect human rights norms
when it had to assess its own legality. The Appeals Chamber held that the Tribunal was required to have been ‘established by law’, which emanated from human rights law. To satisfy
that requirement, the Tribunal must have been ‘established in accordance with the proper
international standards’ and it must ‘provide all the guarantees of fairness, justice and even-
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handedness, in full conformity with internationally recognized human rights instruments’; a
requirement that the Appeals Chamber formulated on the basis of the ICCPR.58 The ICTY
thus premised its own legality, and thereby its very existence, on the requirement of respect
for internationally recognized human rights norms, which suggests that the latter norms are
superior to the legal instruments of the Tribunal itself. Although the Appeals Chamber’s conclusion that the Tribunal indeed operated in accordance with such norms was not thoroughly
reasoned and was based on a cursory examination of the Statute and RPE, 59 the decision did
unequivocally affirm Tribunal’s obligation to respect international human rights norms. In
Kanyabashi, the ICTR employed a similar line of reasoning in its decision on jurisdiction,
and held that ‘when determining whether a tribunal has been ‘established by law’, consideration should be made to the setting up of an organ in keeping with the proper international
standards providing all the guarantees of fairness and justice.’ 60 Subsequent decisions have
reiterated the Tadić decision, and confirmed that the Tribunal must ‘genuinely afford the accused the full guarantees of fair trial set out in Article 14 [ICCPR]’. 61 This case law implies
that the exercise of jurisdiction by the Tribunals is subject to IHRL, since their shared Appeals Chamber was prepared to set aside the Statutes if it found their non-conformity with
those standards. 62 As a result, it has been argued that ‘departures from universally established
human rights principles by the Tribunal must … render the exercise of jurisdiction by the
Tribunal illegal’. 63
Many subsequent decisions confirm this proposition. In an early decision, the ICTR
held that the right to be tried without undue delay was provided by Article 14 ICCPR and
reaffirmed in Article 20 of the Statute, thus suggesting that the Tribunal was bound by IHRL
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a priori. 64 The ICTY Appeals Chamber relied on the UNSG report in stressing that ‘the Tribunal, which encompasses all of its organs, including the Office of the Prosecutor, must abide
by the recognised principles of human rights.’ 65 The ICTY has further held that the use of
‘methods and practices that would, in themselves, violate fundamental principles of international law and justice would be contrary to the mission of this Tribunal.’ 66 In the same decision, the Tribunal also formulated its own ‘paramount duty and responsibility to respect fully
the norms developed over the last decades [regarding protection of the rights of the accused],
especially within, but not limited to, the framework of the United Nations.’ 67 The ICTY has
also held that it is obliged to respect ‘internationally recognized standards regarding the rights
of the accused’. 68 The ICTR has similarly relied on its obligation to respect ‘generally accepted international human rights norms’. 69 It even employed this obligation to substantiate
its power to grant compensation to a defendant whose rights had been violated, despite the
fact that the legal instruments of the Tribunal did not provide for this possibility. 70 The ICTY
Appeals Chamber has held that, in addition to the right to a fair trial, ‘other guarantees provided for in the context of the European Convention on Human Rights should also be respected’. 71 Furthermore, the ICTY has emphasized that although Article 9 of the ICCPR ‘is
not reflected in the International Tribunal’s Statute ... as one of the fundamental human rights
of an accused person under customary international law, it is, nonetheless, applicable, and
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indeed, has been acted upon by this International Tribunal.’ 72 Similarly, it has been held that
‘[a]rticle 14 ICCPR reflects an imperative norm of international law to which the Tribunal
must adhere.’ 73 It is therefore clear that the ad hoc Tribunals are bound by human rights
norms.
All these decisions reaffirm, in one way or another, the Tribunals’ obligation to respect international human rights norms. Very few of them, however, elucidate the legal basis
of this obligation, or its exact content. For example, the terms used to describe the body of
law that the Tribunals are bound by differs across decisions and include ‘internationally recognized standards’, ‘recognised principles of human rights’, ‘fundamental principles of international law’, ‘fundamental human rights’, ‘internationally recognized standards of fundamental human rights’, ‘imperative norms of international law’ and ‘generally accepted human
rights norms’. The decisions do not rely on specific sources of international law, but instead
single out a certain category of norms, which is described with inconsistent terminology.
Such inconsistency and lack of clarity render it difficult to ascertain what norms of international law can be considered binding on the Tribunals. 74
A small number of decisions do address the source of the Tribunals’ obligation to respect
human rights norms. Some of the decisions discussed above relied on the UNSG report as an

authoritative interpretation of the Statute. Further, in Barayagwiza, the ICTR Appeals Chamber held that it would apply the ICCPR because it formed part of ‘general international law’
and that it would rely on the ECHR and the ACHR and the case law of their respective courts
because they ‘are persuasive authority which may be of assistance in applying and interpreting the Tribunal’s applicable law.’ 75 The regional treaties and the related case law were regarded as evidence of international custom. 76 This approach was confirmed in Kajelijeli,
where the Appeals Chamber reffered to the ICCPR as reflective of customary international
law, and to the ACHPR, the ECHR and the ACHR as ‘persuasive authority’ and as ‘evidence
of international custom’. 77 The assumption is that human rights norms are binding on the tribunals by virtue of their status as customary norms. The Tribunals have also held that they
are bound by customary international law. 78
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However, these decisions eschew the question of why the Tribunals are bound by customary international law. 79 One notable exception is an ICTR decision in Rwamakuba, where
it had to determine whether it was obliged to provide compensation to an acquitted accused.
This decision considered many aspects relevant to the applicability of IHRL. The underlying
assumption was that the legal basis for the application of human rights norms to the Tribunal
would be customary international law. 80 At the same time, the Chamber relied on the Tribunal’s obligation to respect ‘generally accepted international human rights norms’. 81 The
Chamber listed four legal bases for this obligation: it endorsed both the subject and the transfer thesis, it relied on the UN’s purposes and principles, including the promotion and encouragement of respect for human rights, and it reiterated the UNSG’s statement that it was axiomatic that the ICTY was to fully respect internationally recognized standards regarding the
rights of the accused. 82 In addition to the four separate rationales offered in Rwamakuba, several decisions of the ICTY have relied on the fact that the states in the former Yugoslavia
were party to the ICCPR and, for the most part, to the ECHR. Therefore, no distinction
should be drawn between persons standing trial on the domestic and on the international level. 83 The Tribunals have also quoted more general justifications of their obligation to respect
human rights norms. For example, the ICTY has held that its ‘important role in affirming and
strengthening international human rights’ requires it to respect human rights to a degree that
does not fall below that offered by the ECtHR. 84 The ICTY also held that respecting individual rights of the accused was important to ‘ensure the legitimacy of the proceedings and to set
a standard for proceedings before other ad hoc tribunals or a permanent international criminal
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court of the future’. 85 While the ICTR has emphasized that the Tribunal is ‘an institution
whose primary purpose is to ensure that justice is done’. 86
Finally, the Tribunals’ reliance on international human rights norms and their interpretation by international courts and supervisory bodies has been justified by the similarity of
the provisions contained in the Statute and those contained in human rights treaties. The Tribunals have often confirmed that their Statutes reflect international human rights norms, referring mainly to the ICCPR, but also to regional human rights conventions. 87 This could
explain the Tribunals’ reliance on interpretations of these norms by human rights courts and
supervisory bodies.
The Tribunals thus consider themselves bound by international human rights norms.
They have interpreted and applied their applicable law in a manner consistent with internationally recognized human rights norms. At the same time, the Tribunals have exceeded the
terms of their legal instruments to ensure respect for internationally recognized human rights
by creating procedural remedies that found no explicit support in their legal instruments. In
addition, they have displayed a willingness to set aside their Statutes if these would be inconsistent with such norms. The normative force of internationally recognized human rights in
the law and practice of the Tribunals thus seems substantial. However, several important
questions remain unanswered. First, the Tribunals have not consistently clarified the legal
basis for their being bound by human rights norms. As a result, it is not clear whether the
Tribunals’ acceptance of their being bound by human rights norms is declaratory or constitutive of this bindingness. Second, they have failed to define clearly the scope and content of
the category of norms that they are bound by.
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3.

The ICC

The Rome Statute purports to regulate the position of international human rights norms in the
legal framework of the ICC. Article 21(1) lays down the sources of applicable law, and paragraph (3) of the same provision requires the Court to interpret and apply the law contained in
those sources in a manner consistent with internationally recognized human rights. The following analysis therefore takes this provision as its starting point. The first section scrutinizes
Article 21(1), and the second addresses Article 21(3).

3.1.

Article 21(1): Applicable law

Article 21 was the first provision of its kind in international criminal law. 88 The primary reason for the drafters to include this provision was to constrain the discretion of the judges in
defining the applicable law themselves. 89 This provision has been described as complex, uncertain and ambiguous, since many of the terms used are open to multiple interpretations, and
it does not follow the generally accepted terminology for the sources of international law. 90 It
can be regarded as lex specialis that lays down the applicable law specifically for the purpose
of the ICC, thus deviating from the general sources of international law as reflected in Article
38(1) of the ICJ Statute.91 The first paragraph of Article 21 provides a hierarchical system of
sources of applicable law before the ICC. 92 This section investigates whether and how the
ICC may resort to sources of IHRL under this provision.

3.1.1. Internal legal instruments
Article 21(1)(a) provides that the primary source of applicable law for the ICC is its own internal law, which comprises its Statute, the Elements of Crimes and the RPE. The latter two
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instruments are subsidiary to the Statute. 93 The Statute has multiple purposes: it enshrines the
agreement between the parties and their obligations vis-à-vis the Court, but it is also the constitution of the organization, laying down its powers and the limits thereto, and finally, it is a
code of criminal law as well as of criminal procedure. 94
The Statute regulates the ICC’s applicable procedural law to an extent that far surpasses in detail the statutes of the ad hoc Tribunals. It enshrines a number of procedural rights
of suspects and accused persons that are also recognized in IHRL. 95 For example, Article 67
lays down the rights of accused persons to a fair trial, and, like the parallel provisions in the
Statutes of the ad hoc Tribunals, is similar to Article 14 ICCPR. It even expands the minimum guarantees laid down in the ICCPR, for example, by adding subparagraph (i), which
recognizes the right ‘[n]ot to have imposed on him or her any reversal of the burden of proof
or any onus of rebuttal.’ Furthermore, Article 66 enshrines the presumption of innocence and
Article 55 provides for the rights of persons under investigation. 96 In addition to the inclusion
of human rights norms, the Statute also provides for procedures that are intended to safeguard
the rights of persons implicated by the activities of the Court. For example, the procedure for
the issuance of an arrest warrant is regulated thoroughly in Article 58, and Article 40 enshrines the independence of the judges, but neither provision is formulated as containing
‘rights’ of suspected or accused persons.
The key provisions in the Rome Statute laying down the rights of suspects and accused persons reveal the legislative influence of IHRL, which has also been noted with respect to the ad hoc Tribunals. 97 These provisions have been inspired by, or modeled after,
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international human rights norms, and even go further at times, thereby ‘setting a standard of
respect for the rights of the accused that surpasses most if not all domestic legal systems.’ 98
Although the ICC Statute represents an improvement from the legal instruments of the ad hoc
Tribunals, in that the catalogue of rights provided for by the Statute itself is more exhaustive,
the conclusion that it would ‘surpass most if not all domestic legal systems’ might be an
overstatement. 99 For example, a much-cited omission is the absence of the right to privacy. 100

3.1.2. Hierarchy of sources
In addition to the internal legal instruments, Article 21 lists subsidiary sources of law. The
provision creates a hierarchy between the sources laid down in the three subparagraphs,
which clearly appears from the ordinary meaning of its wording. The chairman of the working group on applicable law noted that the debates prior to and during the Rome Conference
evinced a ‘very clear majority in favor of establishing a hierarchy.’ 101 The Statute, RPE and
Elements of Crimes (EoC), provided for in subparagraph (a), are applicable ‘in the first
place’, whereas the sources in subparagraph (b) are applicable ‘in the second place’, which is
further limited by the insertion of the phrase ‘where appropriate’. 102 The source mentioned in
subparagraph (c) only come into play ‘failing’ the application of paragraphs (a) and (b), and
may only be relied upon if the result would be ‘consistent with [the] Statute and with international law and internationally recognized norms and standards’.
The Court has thus far been hesitant to use its subsidiary sources of applicable law to
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adopt procedural innovations that are not provided for by its primary legislation. 103 It has
highlighted the phrase ‘where appropriate’ to justify its restrained approach. 104 The Appeals
Chamber has confirmed that Articles 21(1)(b) and (c) only come into play if there is a gap in
the Statute, the EoC and the RPE. 105 For example, the Appeals Chamber has rejected a prosecution submission that a gap in the ICC’s statutory framework existed because it failed to
provide for a procedure for extraordinary review of decisions, which the Chamber considered
to be an intentional omission by the drafters of the Statute. 106 The same line of reasoning was
followed by the Appeals Chamber, when it found that the statutory framework of the Court
exhaustively defines its power to relinquish jurisdiction and that, therefore, no lacuna existed
and no remedy could be created by resort to Article 21(1)(b) or (c). 107 According to one
commentator, the subsidiary sources will only come into play in cases where the Statute is
‘incomplete’, or where ‘the point at stake is not as such concerned with its provisions’. 108 For
example, when the Court cannot avoid settling questions of public international law that the
drafters of the Statute could not have contemplated.

3.1.3. Applicable treaties
Article 21(1)(b) provides for the subsidiary application of ‘applicable treaties’ and ‘principles
and rules of international law’. 109 The first question raised by this provision from the perspective of this study is whether the ICC can apply human rights treaties under this heading. Ar103

William Schabas, The International Criminal Court: a Commentary on the Rome Statute (OUP 2010), 390,
specifically n 62; similarly Hochmayr (n 88), 661, who notes that ‘[s]o far, such lacunae have rarely been
found.’
104
ICC, Decision regarding the practices used to prepare and familiarize witnesses for giving testimony at trial,
Prosecutor v. Lubanga (ICC-01/04-01/06-1049), 30 November 2007, 44.
105
ICC, Decision on the Practice of Witness Familiarisation and Witness Proofing, Prosecutor v. Lubanga
(ICC-01/04-01/06-679), 8 November 2006, 28; ICC, Decision on the Confirmation of Charges, Prosecutor v.
Lubanga (ICC-01/04-01/06-803-tEN), 29 January 2007, 205; ICC, Decision regarding the practices used to
prepare and familiarize witnesses for giving testimony at trial, Prosecutor v. Lubanga (ICC-01/04-01/06-1049),
30 November 2007, para 35; ICC, Decision on the confirmation of charges, Prosecutor v. Katanga and
Ngudjolo (ICC-01/04-01/07-717), 30 September 2008, 508; ICC, Decision revoking the prohibition of contact
and communication between Katanga and ngudjolo chui, Prosecutor v. Katanga and Ngudjolo (ICC-01/0401/07-322), 13 March 2008, 12; ICC, Decision on the Prosecution’s Application for a Warrant of Arrest against
Omar Hassan Ahmad Al Bashir, Prosecutor v. Al Bashir (ICC-02/05-01/09-3), 4 March 2009, 44; ICC, Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, Prosecutor v.
Ruto, Kosgey, and Sang (ICC-01/09-01/11-373), 23 January 2012, 289; Verhoeven (n 94), 11; Bitti (n 88), 294.
106
ICC, Judgement on the Prosecutor’s Application for Extraordinary Review of PTC I’s 31 March 2006 Decision Denying Leave to Appeal, Situation in the DRC (ICC-01/04-168), 13 July 2006, 39.
107
ICC, Judgment on the Appeal of Mr Lubanga against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to Article 19 (2) (a) of the Statute of 3 October 2006, Prosecutor v. Lubanga Dyilo
(ICC-01/04-01/06-772), 14 December 2006, 34.
108
Verhoeven (n 94), 11
109
ICC, Decision on the confirmation of charges, Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-717),
30 September 2008, 508: ‘principles and rules of international law constitute a secondary source applicable only
when the statutory material fails to prescribe a legal solution.’

75

guably, treaties concluded by the Court itself constitute the primary category of ‘applicable
treaties’. 110 The relationship agreement with the United Nations and the Headquarters
Agreement with the Kingdom of the Netherlands are primary examples, and the Court has
indeed applied the former, citing Article 21(1)(b). 111 The Court, however, is not party to human rights treaties, which begs the question whether it could apply such treaties under this
provision. Debates during the negotiations on Article 21 centred on the question whether it
should refer to ‘applicable’ or to ‘relevant’ treaties. 112 According to the chair of the drafting
committee on applicable law, debates focused particularly on the relevance of the VCLT and
the Convention Against Torture, international treaties to which the Court is not party, but
which many states felt should guide the Court’s application of law nonetheless. 113 Additionally, it has been noted that a narrow reading of the term ‘applicable’ could prevent the Court
from applying international human rights treaties, since it is not party to them. 114 Therefore, it
is open to question whether such conventions may be ‘applicable’ in the sense of Article
21(1)(b). The fact that a deliberate choice was made for the term ‘applicable’, instead of ‘relevant’, militates in favour of strict interpretation of this part of the provision. Arguably, the
ICC should therefore refrain from applying human rights treaties directly under the heading
of Article 21(1)(b), since the Court is not party to them and they are not ‘applicable’ within
the strict meaning of this term.
Another way in which treaties could be rendered ‘applicable’ is if they were in force
in the state with regard to which the ICC is exercising jurisdiction. The Court once considered that the DRC had ratified the Geneva Conventions, prior to applying their provisions.115
Since these treaties applied to the DRC, this may have rendered them ‘applicable’ before the
Court in the case against Lubanga. A similar construction could perhaps be used for human
rights treaties, but there is no further practice of the Court confirming such an approach to
date. 116
110
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3.1.4. Rules and principles of international law
The second part of Article 21(1)(b) refers to ‘principles and rules of international law’. The
particular wording chosen is unusual as a reference to applicable sources of international law.
The phrase originated in the 1993 ILC draft Statute, the commentary to which explained that
such rules and principles included general principles of law, but did not mention custom.117
The wording of this phrase evolved considerably during the deliberations of the Ad Hoc- and
Preparatory Committee. The Rome conference commenced with a draft that referred to ‘applicable treaties and the principles and rules of general international law [, including the established principles of the law of armed conflict]’. 118 The Working Group on applicable law
changed the wording of this subparagraph during the final stages of the conference, which
resulted in the current Article 21(1)(b). The preparatory works shed no further light on the
exact scope of this provision, as the only explanation appended by the Working Group stated
that international law should be understood to mean ‘public international law’. 119 Apparently,
an explicit reference to customary international law was controversial, which is why no explicit reference to custom was included in the end. 120 Nevertheless, most commentators agree
that the phrase refers to general international law, or to custom specifically. 121 The ICC has
indeed referred to customary law citing this provision. 122
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If the provision is thought to refer to ‘general international law’, this would also comprise ‘general principles of law’ as a distinct source of international law within the meaning
of Article 38(1) ICJ Statute. However, Article 21(1)(c) already refers to ‘general principles of
law derived by the Court from national legal systems’, which begs the question regarding the
difference between the ‘principles’ included in both subparagraphs. Some authors have advanced a straightforward answer to this: while Article 21(1)(c) addresses general principles
derived from national laws, 21(1)(b) refers to principles of international law. 123 The doctrinal
controversies surrounding these sources are further complicated by persisting debates in legal
scholarship about the nature and scope of general principles of law as a source in and of itself. This study, however, will not attempt to settle these debates, as Article 21(1) of the ICC
Statute can be rationalized as lex specialis to the generally accepted definition of sources of
international law enshrined in the ICJ Statute. The ICC Statute will therefore be taken at face
value. Regardless of the scope and content of these sources under Article 38(1) of the Statute
of the ICJ, Article 21(1)(b) of the ICC Statute allows the Court to apply (rules and) general
principles of international law, while Article 21(1)(c) allows it to apply general principles of
law, derived from a comparison of national legal systems.
The Court has adopted such a reading of these provisions. When it derives a principle
from a comparison of domestic legal systems, it refers to Article 21(1)(c). 124 In such an understanding of the provision, principles of international law are those that relate to basic relations between states and amount to what may be termed as constitutional or fundamental
rules of the order of the international community. 125 One could think of principles such as
sovereign equality of states, the prohibition of the use of force and the principle of pacta sunt
servanda. 126 Such principles could, for example, serve the purpose of filling possible gaps or
of making a particular construction prevail when two or more interpretations are possible.127
It is not apparent why the ICC would have to turn to overarching constitutional principles that
govern inter-state relations in order to decide on the most appropriate interpretation in the
context of the administration of international criminal justice. However, such need cannot be
123
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ruled out. The declaration of acceptance of jurisdiction by the Palestinian Authority is but one
example of a situation that may require the Court to enter into questions of public international law regarding statehood. 128
The Court has not formulated its own understanding of the sources enumerated in Article 21(1)(b). Most of the time, it refers to sources without explaining under which heading it
considered them to fall. For example, it has relied on Common Article 2 of the Geneva Conventions, 129 the Additional Protocols to the Geneva Conventions, 130 and the Genocide Convention, 131 and to the Convention on the Rights of the Child.132 It is not clear whether the
Court considered these sources to constitute applicable treaties, principles of international
law, or rules of international law. Thus far, the Court has mainly resorted to Articles 21(1)(b)
in decisions related to substantive criminal law, for example to define the scope of the crime
of conscripting children. 133 This focus on substantive law seems in keeping with Article
21(1)(b)’s reference to the ‘established principles of the international law of armed conflict’.
At the same time, this focus lessens the likelihood that the Court will apply rules of general
IHRL for procedural purposes under the heading of this provision. Nevertheless, the wording
of Article 21(1)(b) would surely allow for such an approach, as it mandates the Court to resort to customary international law and general principles of law.

3.1.5. General principles of law derived from national legal systems
Article 21(1)(c) provides for a source of law based on a comparative examination of national
legal systems and the search for common principles contained therein, followed by their
‘transposition to the international sphere’. 134 Given the fact that IHRL may have impacted the
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development of domestic legal systems, the ICC may be expected to apply human rights
principles under this provision. 135
Article 21(1)(c) poses several methodological difficulties. For example, how should
the Court determine which domestic legal systems it must examine and how many must it
examine? Arguably, it needs to examine a representative survey that includes the world’s
principal legal systems. 136 Similarly, how should the Court derive one formulation of a particular principle given the undoubtedly different ways in which principles are codified across
different states? 137 However, these questions exceed the scope of this study. 138 For present
purposes, it is sufficient to note that Article 21(1)(c) creates the possibility for the ICC to
derive human rights principles from domestic legal systems, and apply these in its proceedings. To date, the Court has rarely resorted to Article 21(1)(c). The decisions that have addressed this provision have not formulated a principled understanding of the scope of this
source. Two notable examples of decisions on this provision did relate to issues of procedural
law, unlike its decisions on Article 21(1)(b), but the Court’s examination did not touch upon
human rights related issues. 139 As a result, it is difficult to assess this provision’s potential for
importing IHRL principles into the law and practice of the Court. Still, the wording of the
provision supports such potential, and the possible human rights principle that the Court may
derive could arguably be considered general principles of law as a source of international law
within the meaning of Article 38(1)(c) ICJ Statute.

3.1.6. Interim conclusion
Article 21(1) provides a hierarchical list of sources of law that the Court may apply. Both
subsidiary sources listed may contain international human rights norms. ‘Rules and principles
of international law’ are generally considered to refer to customary international law, and
general principles of international law. As a result, insofar as international human rights
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norms are contained in these sources of law, the ICC may apply them under Article 21(1)(b).
The same goes for Article 21(1)(c), which refers to principles derived from national law: as a
result of their incorporation in domestic legal systems, international human rights norms may
have impacted on the formation of such general principles of law.
In addition, IHRL has had a legislative influence on the ICC through the incorporation
of particular human rights provisions in the internal legal instruments of the Court. The internal legal instruments of the ICC provide for rights of suspects and accused persons, and contain numerous procedures aimed at safeguarding such rights. At the same time, Article
21(1)(b) and (c) allow the Court to make further use of IHRL, where its primary law is silent.
However, the case law of the Court to date has done little to clarify the nature and scope of
the subsidiary sources of applicable law and resort to these subsidiary sources of law has thus
far focused almost exclusively on issues of substantive law, not on the procedural rights of
suspects and accused persons. The ICC’s reliance on external sources of IHRL with regard to
procedural issues has almost exclusively occurred under the heading of Article 21(3), which
is the subject of the subsequent section.

3.2.

Article 21(3): Consistency with internationally recognized human rights

Article 21(3) purports to regulate the impact of international human rights norms on the law
and practice of the ICC, in providing that ‘the interpretation and application of law pursuant
to this Statute must be consistent with internationally recognized human rights’. This provision has been the engine of the ICC’s employment of sources of IHRL and precedents from
human rights courts and supervisory bodies. Essentially, it obliges the Court to act in full
accordance with international human rights norms. Thereby, it creates a normative hierarchy,
in which such norms are superior to those contained in the Court’s internal legal instruments,
including the Statute. Despite the clear wording of the provision, Article 21(3) has given rise
to debates about its normative effect. This section first addresses whether the provision elevates human rights norms to a status superior to the ICC’s internal law. Second, it will be
argued that Article 21(3) creates an obligation for the Court to subject all its actions to consistency review with human rights norms, and that this review duty extends so far as to oblige
to Court to set aside the Statute if internationally recognized human rights so require. Third,
this section addresses the persisting confusion regarding both the normative effect and the
scope of Article 21(3).
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Although Article 21(3) gave rise to much debate at Rome, the travaux préparatoires
of the Statute reveal that the part of the provision that is relevant to this study was subject to
little to no discussion during the drafting of the Statute. 140 The draft provision first appeared
in the official Preparatory Committee documents in the draft Statute during its March-April
1998 session. 141 However, it did not include further comments as to the exact meaning of the
terms used, nor did it further specify the envisaged implications of the provision. Discussions
on Article 21(3) centred on the desired definition of gender (or sex) as a prohibited ground of
discrimination, not on the part of the provision that relates to human rights. 142 This might
mean that there was little objection to subjecting all the ICC’s application and interpretation
of law to the requirement of consistency with internationally recognized human rights. 143

3.2.1. Superiority of ‘internationally recognized human rights’
A plain reading of the text of Article 21(3) actually leaves little room for discussion: all interpretation and application of law by the Court must be in line with internationally recognized
human rights. This makes these norms a type of lex superior. Nevertheless, several authors
have contested the conclusion that Article 21(3) makes internationally recognized human
rights superior to the Statute. 144 According to Gallant, such rights are adopted ‘as part of the
ICC Statute’, and ‘[t]hey are not stated as being superior to the ICC Statute itself’; therefore,
any inconsistency between the Statute and an internationally recognized human right should
not be automatically solved in favor of the right. 145
Similarly, it has been argued that Article 21(3) does not explicitly establish the superiority of human rights ‘as such’; according to Hafner and Binder, a distinction has to be
made between the scope of the norm and its application. The interpretation and application of
140
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rules of the Statute may have to be consistent with internationally recognized human rights,
but in their reasoning, that does not mean that the Statute as such is inferior to human
rights. 146 Furthermore, they argue that the placing of Article 21(3) as the final paragraph of
the provision on applicable law militates against superiority of human rights. If that had been
intended, the paragraph would have been placed earlier on in the provision. 147 Moreover,
other provisions of the Statute also refer to internationally recognized human rights, for example, with regard to the exclusion of evidence. According to these authors, this would not
have been necessary if Article 21(3) had already established the absolute superiority of these
norms. 148 Also, given the exhaustive and detailed nature of the procedural and substantive
legal framework of the Court, it has been argued to be unlikely that the drafters intended to
allow ‘a notion as imprecise as internationally recognized human rights’ to trump the Statute. 149 Finally, they propose that the wording and structure of Article 21 actually indicate a
primacy of the Statute, while they concede that other sources of applicable law are inferior to
internationally recognized human rights. 150
Similarly, Verhoeven contends that Article 21(3) cannot imply that human rights systematically trump the Statute. 151 In his reasoning, that would mean that if the court found a
rule in its statutory framework to conflict with ‘internationally recognized human rights’, it
would have to create law, which is, according to Verhoeven, not for a (criminal) Court to
do. 152 In addition, he argues that criminal law rules are of an ‘ordre public’ character, which,
according to the author, means that they should preferably be construed in the way so as to
avoid conflicts with other norms of such a character, including human rights. However, if
consistent interpretation appears impossible, ‘they cannot be set aside simply because of such
inconsistency’. In order to solve such interpretational problems, Verhoeven suggests that
where the procedural and substantive norms of the Statute cannot be reconciled with internationally recognized human rights, the Court must turn to ‘the will of the international community’. 153 However, he does not elaborate this further.
The ordinary meaning of the terms of Article 21(3) does not allow for a different conclusion than that it elevates human rights norms to the status of lex superior. Although the
146

Hafner and Binder (n 144) 174; see also Gallant, ‘Individual Human Rights in a New International Organization’ (n 98), 702.
147
Hafner and Binder (n 144), 174.
148
ibid, 175.
149
ibid.
150
ibid, 176-177.
151
Verhoeven (n 94), 14-15.
152
ibid, 14.
153
ibid, 15.

83

Statute is the primary source of applicable law, Article 21(3) requires the law contained in
this source, as well as the other sources listed in Article 21(1), to be interpreted and applied in
a manner that is ‘consistent with internationally recognized human rights’. Article 21(3)
makes no distinction between the different sources listed in the first paragraph of the provision, as a result of which the consistency review must apply to all sources, including the Statute. A proper understanding of Article 21(3) therefore implies that if the Statute or the other
sources leave room for an interpretation of their terms that is in accordance with such rights,
this line of interpretation must be followed. However, if the judges conclude that inconsistencies arise between the Statute and internationally recognized human rights that cannot be
solved by means of interpretation, the Court cannot apply the provision in question. Any other conclusion would contravene the wording of Article 21(3), which does not provide for any
exceptions to its mandatory rule of consistency. If the drafters of the Statute had not intended
Article 21(3) to create a superiority of internationally recognized human rights over the Statute, this could have simply been specified in the provision by exempting the Statute from the
consistency requirement.
Verhoeven’s argument that a power of the Court to set aside statutory provisions if
they are inconsistent with internationally recognized human rights would be in contravention
of the principle of legality is not without merit. Criminal courts should be strictly bound by
the limits of their provisions on definitions of crimes and modes of responsibility, so as to
respect the principle of nullum crimen sine lege and the rights of the accused. However, the
principle of legality, enshrined in the Rome Statute in Articles 22 through 24, is part of internationally recognized human rights. 154 As a result, a proper understanding of Article 21(3)
would also require the application and interpretation of law in a manner that is consistent
with the principle of legality. 155 Furthermore, during the drafting of the Rome Statute, ‘there
was virtual unanimity among delegations as to the desirability of stipulating that the interpretation of law must be consistent with internationally recognized human rights.’ 156 The chair
of the drafting committee has noted that this part of the provision was never seriously questioned during the drafting. 157
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Pellet has described the system created by Article 21(3) as ‘a super-legality in favor of
international human rights law’, and he contends that human rights norms take precedence
over all other applicable legal rules. 158 Similarly, it has been held that ‘the ordinary meaning
of the text is that the law referred to in art. 21 cannot be applied where inconsistent with human rights norms’, which means that human rights norms trump norms contained in the Statute, in case of conflict. 159 Any other interpretation of the provision, according to which the
Statute would be superior to human rights, would still allow the ICC to interpret and apply
norms in a manner that would violate such rights, which would go against the terms of Article 21(3). 160 As a result, ‘the standards specified in Article 21(3) will prevail, by virtue of
higher normative force, over any other applicable norm of the ICC law, by shaping the manner in which it must be interpreted and applied.’ 161
Such a reading of the provision is supported by the practice of the Court. For example, the Appeals Chamber has stated that ‘Article 21(3) makes the interpretation as well as the
application of the law applicable under the Statute subject to internationally recognised human rights.’ 162 The Appeals Chamber continued to explain that ‘[h]uman rights underpin the
Statute; every aspect of it, including the exercise of the jurisdiction of the Court. Its provisions must be interpreted and more importantly applied in accordance with internationally
recognized human rights’. 163 Numerous other decisions have confirmed, implicitly or explicitly, that internationally recognized human rights are superior to the Statute. This is illustrated
most neatly by the decisions of the ICC, discussed below, to create procedural remedies that
find no explicit support in the Court’s internal legal instruments, and by its decision to set
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aside the Statute when applying its provisions would have violated internationally recognized
human rights.

3.2.2. Normative effect: Mandatory review of consistency with human rights
Some uncertainties remain regarding the normative effect of Article 21(3). Some authors
have contended that the provision imports human rights into the applicable law of the court,
thus adding a source of law to those enumerated under Article 21(1). 164 Others, however,
maintain that this is a principle of interpretation, which does not create an additional source
of law, but rather subjects the applicable sources to consistency review with certain norms. 165
The latter view is adopted here. Article 21(1) exhaustively lists the sources of law, and had
‘internationally recognized human rights’ been intended to be an additional and distinct
source of applicable law, it would have been included there. These rights are not a source of
law in the formal sense, but rather provide a set of rules and principles that the Court must
follow in its interpretation and application of its applicable law. Internationally recognized
human rights constitute a category of norms, which have been selected on the basis of their
subject matter, rather than their formal status. Article 21(3) does not establish a formal hierarchy of sources, but a substantive hierarchy of norms. 166 These norms ‘defy the hierarchy of
sources’, since they must be considered regardless of which source of law the Court is employing. 167 As a result, the provision is a mandatory principle of consistency. 168 The applicable law, and the hierarchy among the applicable sources, is provided in Article 21(1), while
Article 21(3) provides that the interpretation and application of these sources must be consistent with internationally recognized human rights norms. 169
The ICC has confirmed this understanding of the provision, stating that ‘prior to undertaking the analysis required by Article 21(3) of the Statute, the Chamber must find a provision, rule or principle that, under Article 21(1)(a) to (c) of the Statute, could be applicable
164
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to the issue at hand.’ 170 The normative force of human rights is arguably just as strong, or
even stronger than if they had been included as a source of law, because in such an understanding of the provision, it allows human rights norms ‘to soar, in terms of its normative
force, above all applicable norms regardless of their origin in any of the ICC sources, with the
crucial obligation on the Court to use it ceaselessly in the review of possible outcomes of its
interpretation and application of the entirety of ICC law’. 171
The Court generally employs an understanding of Article 21(3) as a mandatory
framework for the interpretation and application of the applicable sources provided by Article
21(1), with the added function of creating the power to override these sources where they are
inconsistent with this framework. 172 Two similar approaches can be discerned in the Court’s
case law. At times, it notes its obligation under Article 21(3) prior to its analysis of the applicable law and lists a number of provisions from international human rights treaties that it has
taken into account. 173 More often, however, the Court reiterates its obligation under Article
21(3) subsequent to its analysis of the issues at hand, and simply notes that the decision it has
reached is consistent with internationally recognized human rights. 174
However, it must be noted that the Court’s interpretation and application of the provision ‘is yet to reflect a consistent understanding’. 175 This manifests itself predominantly in
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the Court’s approach to the scope of ‘internationally recognized human rights’. It remains
unclear how the Court decides which norms fall within this category. 176 At the same time, the
Court has at times shown a lack of certainty as to the actual effect of the provision. For example, it has been referred to as a general principle of interpretation that only comes into play
if there is a gap in the Statute, which fails to acknowledge the mandatory consistency that the
provision requires. In principle, Article 21(3) can be regarded as an interpretative principle,
as long the mandatory nature of consistent interpretation is acknowledged and put into effect.
Some—early—decisions have displayed this limited understanding of Article 21(3).
For example, the Appeals Chamber once held that it did not consider it necessary to address
the human rights aspects of the pre-trial detention of the appellant, because it had already
come to a conclusion ‘based on the fundamental legal texts of the Court’. 177 Similarly, a PreTrial Chamber has held that gaps in the Statute must be filled by resort to Article 21(3). 178
These decisions suggest the superiority of the Statute over internationally recognized human
rights, in that the latter only come into play once a gap in the former is established. Such an
understanding of Article 21(3) is contrary to the wording of the provision, which establishes a
clear obligation of result, that all interpretation and application of law must be consistent with
internationally recognized human rights. 179
However, this lacuna-approach to Article 21(3) has disappeared from the later case
law of the Court. The majority of the Court’s decisions that refer to Article 21(3) affirm that
the provision creates a normative hierarchy in which internationally recognized human rights
trump the Statute. The Appeals Chamber has consistently reiterated that it is imperative that
the provisions of the Statute, and indeed the entire Statute, be ‘interpreted and applied in accordance with internationally recognized human rights’, as required by Article 21(3). 180 Trial

176

See further infra section 4.
ICC, Judgment on the Appeal of Mr. Thomas Lubanga Dyilo Against the Decision of Pre-Trial Chamber I
Entitled “Décision sur la Demande de Mise en Líberté Provisoire de Thomas Lubanga Dyilo”, Prosecutor v.
Lubanga (ICC-01/04-01/06-824), 13 February 2007, para 107.
178
ICC, Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al
Bashir, Prosecutor v. Al Bashir (ICC-02/05-01/09-3), 4 March 2009, 44, 156.
179
Bitti (n 88), 303; similarly Young (n 168), 201.
180
ICC, Judgement on the Prosecutor’s Application for Extraordinary Review of PTC I’s 31 March 2006 Decision Denying Leave to Appeal, Situation in the DRC (ICC-01/04-168), 13 July 2006, 38; ICC, Judgment on the
Appeal of Mr Lubanga against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant
to Article 19 (2) (a) of the Statute of 3 October 2006, Prosecutor v. Lubanga (ICC-01/04-01/06-772), 14 December 2006, 36; ICC, Judgment in the appeal by Ngudjolo Chui of 27 March 2008 against the decision of PTC
I on the Application of the Appellant for Interim Release, Prosecutor v. Katanga and Ngudjolo (ICC-01/0401/07-572), 9 June 2008, 15; ICC, Judgment on the appeal of the Prosecutor against the decision of TC I “Decision on the consequences of non-disclosure of exculpatory materials covered b art. 54(3)(e) agreements and the
application to stay the prosecution of the accused, together with certain other issues raised at the status conference on 10 June 2008, Prosecutor v. Lubanga (ICC-01/04-01/06-1486), 21 october 2008, 46; ICC, Judgement
177

88

and Pre-Trial Chambers follow a similar approach. For example, the importance of disclosure
to the defence, the threshold of ‘reasonable grounds to believe a crime within the jurisdiction
of the Court has been committed’, and the scope and content of victims’ participatory rights,
as well as the right of the accused to a fair trial and to be presumed innocent have all been
shaped in light of internationally recognized human rights. 181 The Court thus employs Article
21(3) as a mechanism that ‘works in conjunction with, and thereby expands human rights
protections that are specifically enumerated in the Statute.’ 182 The Court often refers to Article 21(3) as a general principle of interpretation. 183 Such references to Article 21(3) as a principle of interpretation do not detract from its normative force; it is only when the Court employs this principle as a gap-filling mechanism that the superiority of human rights is not
properly acknowledged.
Another question concerns the methodological implications of Article 21(3). The provision provides the Court with a power to create procedural remedies where the Statute is
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silent on a matter, or even to alter the legal framework of the Statute if doing so is necessary
to ensure consistency with internationally recognized human rights. Academic commentary
has often referred to the generative power of Article 21(3). 184 The Court has endorsed the
interpretation of Article 21(3) as mandating the ICC to go beyond the provisions of the Statute if internationally recognized human rights so require. Early on in its case law, the ICC has
held that the Chamber may be required to ‘exceed the specific terms of Article 67 of the Statute’ to ensure the proper protection of human rights. 185 Furthermore, the Appeals Chamber
relied on Article 21(3) when it concluded that the remedy of a stay of proceedings, although
absent from the Statute, was an inherent power of the Court. It emphasized that ‘[a] fair trial
is the only means to do justice. If no fair trial can be held, the object of the judicial process is
frustrated and the process must be stopped.’ 186 When the Chamber decided to actually stay
the proceedings, it also did so relying on Article 21(3). 187 The Court’s power to stay the proceedings, based on Article 21(3), has been reaffirmed in subsequent case law. 188 This is not
the only example of the generative power of Article 21(3). For example, the ICC has also
held that it has a positive obligation to fund the visits of family members to detained accused
persons, in order to ensure their internationally recognized human right to family life, despite
184
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the fact that the Court’s internal legal instruments did not provide for such a power. 189 These
decisions confirm that the Court’s obligation to respect internationally recognized human
rights extends beyond the Statute, which has been termed the ‘power-conferring function of
human rights norms’. 190
In addition to its interpretation of law, Article 21(3) requires the Court to apply the
law consistent with internationally recognized human rights. This supports the contention that
Article 21(3) requires more than consistent interpretation of existing sources of law in conformity with human rights. 191 The Appeals Chamber has emphasized that ‘Article 21 (3) of
the Statute makes the interpretation as well as the application of the law applicable under the
Statute subject to internationally recognized human rights.’ 192 Such an emphasis on application as a distinctive and equally important aspect of the obligation enshrined in Article 21(3)
can be found in numerous decisions of the ICC. 193 Such emphasis on application underlines
the normative force of Article 21(3), because it suggests that, when the applicable law of the
Court cannot be interpreted in the manner consistent with human rights norms, this law cannot be applied and the applicable law, including the Statute, must be set aside. 194 This is not a
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gap-filling function but a ‘logical corollary of the interpretation and application of the proper
law of the ICC in light of internationally recognized human rights’. 195
The ICC has confirmed that Article 21(3) requires it to set aside the Statute if doing
otherwise would violate internationally recognized human rights. 196 The Court faced an unprecedented situation in which several detained witnesses had requested asylum in the Netherlands, but had to be returned to the DRC pursuant to Article 93(7) of the Statute. The witnesses attempted to halt their return. In its decision on this issue, the Chamber relied on the
right to request asylum, the principle of non-refoulement, and the right to an effective remedy. It held that ‘[a]s provided in Article 21(3) of the Statute, the Chamber must apply all of
the relevant statutory or regulatory provisions in such a way as to ensure full exercise of the
right to an effective remedy.’ 197 Subsequently, the Chamber considered the right to request
asylum to be an internationally recognized human right and decided that sending these witnesses back to the DRC would violate their rights. Therefore, the Court was ‘unable to apply
Article 93(7) of the Statute in conditions which are consistent with internationally recognised
human rights, as required by Article 21(3) of the Statute.’ 198 As a result, it decided to set
aside its obligation under Article 93(7) of the Statute and, instead, to keep these witnesses in
detention pending the outcome of their asylum requests in the Netherlands. This also shows
that the scope of protection of Article 21(3) extends to anyone implicated by the activities of
the ICC. 199

3.2.3. Persisting uncertainty: The ICC and the detained witnesses
Subsequent developments in the case involving the detained witnesses reflect that confusion
persists regarding the normative effect of Article 21(3). It must be admitted that the Court
faced an unprecedented situation, with witnesses caught in a diplomatic struggle between the
Court, the DRC, and the Netherlands. As a result of its decision of August 2011, the Court
could not return the witnesses to the DRC as long as their asylum applications in the Netherlands were pending, because doing so would violate their right to request asylum. The ICC
has held, on multiple occasions, that it would not be able to hold the witnesses in custody
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indefinitely. 200 However, despite repeated urges to the Netherlands to decide swiftly on the
asylum applications and to enter into negotiations with the Court on the status of these witnesses, they have been detained at the ICC’s detention unit for more than three years. 201
After around two years of detention, the witnesses applied for interim release, alleging
that their continued detention without any possibility for review was in violation of internationally recognized human rights. In its decision on this issue, the Chamber backtracked from
its previous position regarding the effect of Article 21(3). It held that the ICC itself was not
responsible for the detention of the witnesses, because the title of their detention was Congolese. Therefore, the Chamber held that it was unable to review their detention, because that
would require it to review the reasons for their detention, which was within the exclusive
purview of the Congolese authorities. If it would decide to do so, said the Chamber, it ‘would
evidently be acting as a court of human rights – it was never conceived as such, and Article
21(3) of the Statute does not require it to ensure that States Parties respect internationally
recognised human rights in their domestic proceedings.’ 202
What is more, the Chamber offered additional considerations regarding the scope and
effect of Article 21(3) that significantly detract from its previous approach. According to the
Chamber, Article 21 of the Statute ‘enshrines in no uncertain terms the primacy of the Rome
Statute as the founding text over the other sources of law enumerated by the provision.’ 203 It
then reinterpreted its previous decision, in which it had set aside the Statute, as having been
based on ‘the risk of the immediate violation of a fundamental norm of international customary law whose peremptoriness finds increasing recognition among States and from which no
derogation is permitted’, ie the rule of non-refoulement. 204 However, the original decision
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was primarily based on the witnesses’ right to request asylum, albeit in conjunction with their
right to an effective remedy and the principle of non-refoulement. This is further illustrated
by the fact that the ICC subsequently decided that it had received sufficient guarantees from
the DRC so that it could return the witnesses without impinging on the principle of nonrefoulement, yet it still decided that the witnesses could not be returned to the DRC, pending
their asylum application. 205
The Chamber drew a distinction between what it called the fundamental rule of nonrefoulement and the right to liberty, which it said ‘cannot be considered an intransgressible or
peremptory norm of international law.’ 206 In addition, the Chamber held that the witnesses
could challenge their detention before the Congolese authorities. 207 Interestingly, the Chamber did appeal to the Netherlands again, considering that it might have ‘the duty in certain
circumstances to take the necessary measures to prevent or end a human rights violation on
their territory’, essentially hinting that if the Netherlands considered continued ‘detention by
the DRC’ on Dutch territory ‘antithetical to their international obligations, they could consider themselves duty-bound to take all appropriate measures.’ 208 This is peculiar, since the
Court itself had just determined that the detention of the witnesses was not in violation of
internationally recognized human rights.
This decision displays a high level of unease with the detention of the witnesses, but it
seems as though implicit considerations led the Court to refrain from acting in line with the
right to liberty, as would have been appropriate. Judge Van den Wyngaert dissented and issued an opinion in which she criticized the majority’s finding. Aptly, she noted that ‘[d]espite
the clear language of these previous decisions, my colleagues’ view regarding the scope of
Article 21(3) seems to have changed.’ 209 She confirmed the suggestion that the Chamber refused to review the witnesses detention because doing so ‘would undermine the essence of
the cooperation regime and would affect the fundamental principle of state sovereignty.’ 210
Regarding the majority’s distinction between the effects of the rule of non-refoulement, on
205
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the one hand, and of the right to liberty, on the other hand, she pointed out the shortcomings
of their reasoning. She noted that Article 21(3) requires the Court to interpret and apply the
Statute in line with internationally recognized human rights, not norms of ius cogens or nonderogable norms. Furthermore, she noted that the majority’s assertion that the right to liberty
is not intransgressible or peremptory is of ‘doubtful legal merit’, and more importantly, fails
to answer the question whether this right could be limited in this specific case. 211 According
to Judge Van den Wyngaert, ‘the Majority’s total deference to the state sovereignty of the
DRC not only completely ignores the Court’s obligations under Article 21(3) but also undermines [IHRL], which exists precisely in order to protect individuals against the powers of the
state.’ 212 In the remainder of her dissent, Judge Van den Wyngaert applied a correct understanding of Article 21(3), assessing the continued detention of the witnesses based on their
right to liberty, as enshrined in human rights conventions and the case law of the HRC, ECtHR, and the IACtHR. 213 According to Judge Van den Wyngaert, ‘the Court is under an obligation to apply and interpret the Statute in conformity with internationally recognised human
rights norms in all circumstances, including when they are exceptional and unprecedented, it
therefore seems necessary for the Court to review the arbitrariness of the continued detention
of the Detained Witnesses itself.’ 214 She found their detention to be in violation of the witnesses’ right to liberty, and concluded that ‘[t]he only remedy for this continuing violation is
[their] immediate release.’ 215
The Appeals Chamber subsequently declined to allow an appeal on the matter, because of the limited scope of the right to appeal, as enshrined in the Statute. 216 This also goes
against the wording of Article 21(3), which enshrines the supremacy of human rights vis-àvis the Statute. Judge Song dissented, relying on Article 21(3) and the right to liberty, in particular on the right to review of detention. He considered that the witnesses were currently
detained ‘as a result of a decision of this Court … Accordingly, it is the Court’s responsibility
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to ensure their human right to judicial review of the lawfulness of their detention.’ 217 According to Judge Song, the Appeals Chamber’s narrow understanding of the right to appeal, as
enshrined in the Statute, was irreconcilable with the obligation to interpret and apply the
Statute consistently with internationally recognized human rights. ‘It would be an especially
peculiar result for a court such as the ICC, which is meant to provide a forum to address the
most serious human rights violations, not to be able to address and remedy human rights violations for which it itself is responsible.’ 218 He therefore held he would remit the matter to the
Chamber, ordering it to decide on the lawfulness of the witnesses’ detention.
On the same day, the Appeals Chamber, acting proprio motu, also issued a decision in
which it set aside all previous findings regarding the ICC’s inability to return the witnesses to
the DRC, and ordered the Registrar to arrange for the witnesses’ imminent transfer. 219 In
what can only be qualified as a narrow understanding of the Court’s obligations under Article
21(3), the Appeals Chamber, by majority, considered that Article 21(3) could not require the
ICC to ‘violate’ its obligation under Article 93(7) of the Statute to return the witnesses to the
DRC. According to the Chamber, such an understanding of the provision ‘would seriously
damage the Court’s ability to enter into future cooperation agreements with States, which
would undermine the Court's ability to obtain needed testimony and evidence and render it
more difficult to establish the truth in the cases before it.’ 220 Thereby, it exposed the underlying practical justifications for its decision to reverse its previous findings. The Appeals
Chamber further noted that it was for the Netherlands to determine whether or not it had to
intervene in the return of the witnesses to the DRC, were it to consider that its taking part in
their return would violate its own obligations under national or international law regarding
the asylum procedure. 221 After all, the actual transfer of the witnesses from the Court’s detention facilities to the airport and onwards had to be carried out by the Dutch authorities. The
Appeals Chamber thus shifted the responsibility for the protection of the rights of these witnesses to the Netherlands, neglecting its own possible – partial – responsibility. The Appeals
Chamber did emphasize that the ICC had already found that its own obligations under the
rule of non-refoulement had been discharged, given the assurances for protective measures
217
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from the DRC regarding these witnesses, which the Court had ordered in June 2011. 222 However, the Appeals Chamber ignored another decision, taken simultaneously with the order for
protective measures, that even if the DRC complied with the Court’s order for protective
measures, it could only return the detained witnesses once and if the Dutch authorities had
rejected their request for asylum. 223 Regarding these findings, the Appeals Chamber did instruct the Registrar to ‘consult with The Netherlands in order to establish a procedure for this
implementation that permits the Host State to determine whether it is necessary to intervene
based on its own obligations in relation the Detained Witnesses’ asylum claims.’ 224
This approach seems similar to the one taken by the Lubanga Chamber when it was
confronted with a comparable issue. In that case, the Chamber also limited its own obligation
under Article 21(3) to ensuring that the witness has a real opportunity to request asylum,
which obliged the Court only to grant him access to his lawyers while in ICC detention. 225
The Chamber held that it was for the Netherlands to decide whether or not to intervene in
order to take control of the witness, so as to allow the Netherlands to discharge its international obligations regarding the asylum request. 226
The ICC seems keenly aware of the human rights issues raised by these matters, but,
faced with uncooperative domestic authorities of the Netherlands, which refused to accept
these witnesses into their jurisdiction, the Court interpreted its obligations under Article 21(3)
in a way that is at odds with its own established case law and the ordinary meaning of the
provision. Admittedly, this situation was unprecedented and confronted the Court with a dif222
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ficult dilemma of either forcing the Netherlands to accept these individuals into their jurisdiction, or sending them back to the DRC, thereby hampering the effective application of their
right to request asylum in the Netherlands. The Court’s decision to order the return of the
witnesses to the DRC, while emphasizing the Netherlands’ possible obligation not to effectuate such transfer, and accept them into its jurisdiction instead, may have been implicitly intended to force the Netherlands to accept these individuals into their jurisdiction. However,
from the perspective of the Court’s obligations to interpret and apply its applicable law consistently with internationally recognized human rights, the Court should have taken a more
principled and explicit stance on the matter. As aptly noted by Judge Van den Wyngaert, the
Court’s obligation under Article 21(3) also applies to exceptional and unprecedented cases.

4.

Methodological Complications: Defining the Scope of ‘Internationally Recognized Human Rights’

Based on their internal law and practice the ICTs are bound by ‘internationally recognized
human rights’. However, several questions remain regarding the scope and content of this
category of norms, which complicates the ascertainment of the actual human rights norms
that bind the ICTs.
When it comes to the ad hoc Tribunals, it is not entirely clear what category of norms
is binding on them because they have been inconsistent in the terminology used to describe it.
As has been seen in the above, the Tribunals have employed a wide variety of terms to describe the body of norms that they are bound by, including ‘internationally recognized standards’, ‘recognised principles of human rights’, ‘fundamental principles of international law’,
‘fundamental human rights’, ‘internationally recognized standards of fundamental human
rights’, ‘imperative norms of international law’ and ‘generally accepted human rights
norms’. 227 The oft-quoted report of the UNSG stated that the ICTY had to respect ‘internationally recognized standards regarding the rights of the accused’. 228 The content of these
standards, however, remained ‘shrouded in obscurity’. 229 In addition, the Tribunals have also
been inconsistent in their identification of the source of their obligation to respect human
rights norms. 230 Such inconsistency betrays uncertainty regarding the applicable norms and
227
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corresponding obligations of the Tribunals under IHRL. At the same time, it significantly
diminishes the coherence and predictability of their approach to defining their human rights
obligations.
The ad hoc Tribunals’ approach to the identification of the human rights norms that
they apply in practice has been far from consistent. They have referred to a large variety of
sources of human rights norms and granted them various degrees of authority, ranging from
irrelevant to persuasive to binding. The ad hoc Tribunals have also proposed an equally wide
variety of justifications for these approaches. For example, some decisions provide that the
tribunals are bound by the ICCPR because it forms part of general international law, while
the ECHR and ACHR are said to have ‘persuasive authority’, as a consequence of their being
‘evidence of international custom’. 231 However, these decisions fail to explain why the
ICCPR is part of ‘general international law’, why the ECHR and ACHR are ‘evidence of international custom’, or what the concept of ‘persuasive authority’ means. Moreover, a subsequent decision of the same Appeals Chamber referred to the ICCPR as having ‘persuasive
authority’, without acknowledging or justifying its apparent departure from its previous decisions. 232
Furthermore, a number of decisions of the ICTY have held that the Tribunal has an
obligation to respect the ECHR, the legal basis for which was said to be that no distinction
could be drawn between people standing trial at the domestic level and at the international
level. 233 At the same time, the ICTY has held that it is free to deviate from existing human
rights standards because it is more akin to a military tribunal, with limited due process
rights. 234 Thus, the Tribunals have at times denied being formally ‘bound’ by human rights
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law, treating it (and interpretations thereof) as persuasive authority instead, which has been
argued to ‘suggest significant room for maneuver’. 235
However, the most prevalent use of human rights norms has been for the Tribunals to
refer to several human rights treaties without clarifying why they do so and what normative
force and effect they have actually been given. In that regard, the Tribunals have referred
extensively to the ICCPR, ECHR, ACHR, as well as the case law of the ECtHR and IACtHR,
mostly without distinguishing between international and regional treaties and between treaty
norms, and between decisions of regional human rights courts and views of the HRC.
The same can be said of the ICC. Article 21(3) of the Statute requires consistency
with ‘internationally recognized human rights’, but fails to specify the scope or content of
this category of norms, or a method for its identification. 236 The travaux préparatoires do not
help fill this gap, nor has the Court clarified its understanding of this term and the respective
methodology. 237 The chairman of the Preparatory Committee for the Rome Statute has stated
that Article 21(3) ensures respect by the ICC for ‘human rights instruments that are universally recognized as part of international customary law.’ 238 It has also been held that ‘internationally recognized human rights’ can be discerned from those rights ‘listed in the universal
or regional treaties protecting human rights, to the extent at least that they have a customary
(general) character.’ 239 However, a majority of commentators agrees that the customary status
of a right is not decisive in determining whether it is ‘internationally recognized’ within the
meaning of Article 21(3). The threshold for being ‘internationally recognized’ is generally
regarded to be lower than for being ‘customary’. 240 Given the difficulty of identifying the
content of customary international (human rights) law, it is appropriate and more practical not

235

Frédéric Mégret, ‘Beyond “Fairness”: Understanding the Determinants of International Criminal Procedure’
(2009) 14 UCLA J Int’l L & Foreign Aff 37, 52-53: ‘this ambiguity arguably limits the role human rights law
might have, in contrast to its status in legal systems, where it clearly forms part of a supra-legality to which all
the procedure must conform.’
236
Vasiliev, ‘International Criminal Trials’ (n 1), 133: ‘the content of internationally recognized human rights is
unclear and potentially very broad.’
237
Sheppard (n 158), 44: the court ‘has yet to articulate rules that explain why the sources they rely on generate
applicable rules and how those rules are to be applied.’ Similarly Young (n 168), 198.
238
Adriaan Bos, ‘1948-1999: the Universal Declaration of Human Rights and the Statute of the International
Criminal Court’ (1998) 22 Fordham Int'l L J 229, 234.
239
Verhoeven (n 94), 14; similarly Gallant, ‘Individual Human Rights in a New International Organization’ (n
98), 705: ‘custom, general principles of internationally recognized law, and other sources may be consulted, as
well as law derived from those treaties or declaratory documents that a large majority of countries have acceded
to or approved’; Hafner and Binder (n 144), 187.
240
Gallant, ‘Individual Human Rights in a New International Organization’ (n 98), 705: the source of human
rights law to be applied under Article 21(3) ‘is broader, and should be given a more concrete form, than the
often limited or vague rules of international custom.’

100

to require the Court to establish the customary status of any given human rights norm it wishes to apply under Article 21(3). 241
However, how should the Court decide which norms fall within the scope of Article
21(3)?

242

The term ‘internationally recognized’ has been said to denote ‘a certain level of

broad acknowledgement and acceptance of the human rights in question.’ 243 In addition, it
has been held that, because it refers to internationally recognized rights, as opposed to generally recognized ones, it relates to treaty norms rather than customary ones. 244 Such broad acceptance can arguably be established by reference to any given right’s inclusion in treaties,
without having to assess international practice and opinio iuris. As shown below, the Court
has indeed adopted this approach.
The question remains how to decide whether a treaty contains ‘internationally recognized human rights’: does this apply only to global treaties that are almost universally ratified
or can regional human rights treaties contain ‘internationally recognized’ rights as well?
Commentators agree that ‘universal’ acceptance of the right is not required. 245 Hafner and
Binder have proposed a methodology for the ICC to determine whether a given right is indeed ‘internationally recognized’, which includes an assessment of the number and geographic distribution of the parties to a given treaty, as well as the possible reservations to the specific provision in question. 246 Thus far, however, the practice of the ICC has not included
such in-depth assessments.
The Court has not formulated a general understanding of the meaning of the term ‘internationally recognized human rights’. 247 Some limited guidance regarding these questions
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can nonetheless be derived from the Court’s practice under Article 21(3). The Court generally
refers to a number of concurrent sources, mostly international and regional human rights conventions, to support a given right’s status of being ‘internationally recognized’. 248 This has
been described as a ‘shotgun-approach’ and criticized for being haphazard. 249 The Court does
not distinguish between international and regional human rights treaties. 250 It has often referred to case law of the ECtHR and, to a lesser extent, of the IACtHR under the heading of
Article 21(3). 251 However, it has never explained or justified its use of such case law, as a
result of which its authority or persuasive force remains unclear or at least unspecified. 252
Finally, the Court has also relied on so-called ‘soft law’ standards, 253 although the Appeals
Chamber emphasized that the Court may only be ‘guided’ by them. 254
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The Court thus appears to interpret the requirement of ‘international recognition’ as
‘being enshrined in international and/or regional human rights treaties’. However, the flexibility of this approach implies a large measure of discretion for the Court. In addition, such
uncertainty regarding the norms that bind the Court has been said to impose a great burden on
the parties, because it is difficult to predict which norms the parties can invoke in the proceedings before the Court. 255 More fundamentally, it can lead to questionable decisions,
which is illustrated by the Court’s decision in the case of the detained witnesses, discussed
above, where the majority decision drew an incorrect, and irrelevant distinction between the
right to liberty and the rule of non-refoulement and held that the former, in contrast with the
latter, ‘cannot be considered an intransgressible or peremptory norm of international law’.256
The distinction drawn by the majority finds no support in the wording of Article 21(3) and
conflicts with the Court’s previous approach.
The ICC’s approach to Article 21(3) and its obligation to respect internationally recognized human rights has not been a formalist, source-driven process. 257 The decisions of the
ICC involving the interpretation of human rights norms do not rely on a formalist approach to
identifying norms contained in the sources of law that apply to the Court as a subject of international law. Instead, a certain category of norms has been singled out as applying to the
ICC, and the precondition for that is that they be ‘internationally recognized’, ie laid down in
international or regional human rights treaties. The approach of the ad hoc Tribunals has been
comparable. 258 It has been argued that Article 21(3) can be seen as a codification of existing
255
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practice before the ad hoc Tribunals. 259 Like the ICC, the ad hoc Tribunals have never formulated a principled understanding of what norms that they consider binding. In the absence of a
principled understanding or consistent methodology, the ICTs retain more leeway to change
the scope and content of human rights norms binding on them.

5.

Contextualization: Adapting Human Rights to the ICTs’ Context

When determining the human rights obligations of an ICT, two questions arise. The first is
whether an ICT can be bound by certain norms related to its functions and the areas in which
it exercises public power. The second question is how an ICT can be bound by certain human
rights norms, ie how its obligations under these rights can be established, whether under customary international law, general principles of law, or pursuant to its obligation to adhere to
‘internationally recognized human rights’.
An important caveat to the application of general IHRL, or ‘internationally recognized
human rights to ICTs, lies in their fundamental difference from states. As has already been
noted in Chapter 2, ‘large areas of international law are patently inapplicable to international
organizations, which have no territory, confer no nationality and do not exercise jurisdiction
in the same sense as states.’ 260 International law has developed as law governing the conduct
of states, primarily vis-à-vis other states, and increasingly vis-à-vis individuals. The functioning of an international organization and of an ICT is fundamentally different from that of a
state. It cannot simply be assumed that norms of general international law apply in the same
way to those different subjects of international law. 261 The way international organizations
relate to other subjects of international law, including states and individuals, is difficult to
compare to the way states do, and their exercise of power is normally far more circumscribed
than that of states. International organizations are often defined as ‘non-state actors’. 262 Their
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definition in legal doctrine is thus based on a distinction from states. Conceptually, it is difficult to grasp how the obligations of international organizations and ICTs under international
law could be identical to those of states. 263 The application of one uniform body of customary
or general international law to different subjects of international law is contested. 264 General
international law, state-oriented as it is, cannot be mechanically transposed and applied to
govern the behavior of non-state actors, such as ICTs. Even if the applicability of a certain set
of norms of general international law to ICTs is accepted, the interpretation of those norms
may require adaptation, including possible (partial) non-application, based on the fundamental differences between states and ICTs. 265
Many authors propose that a solution to the questions raised by the fundamentally different nature of international organizations as compared to states, can be found in a functional
approach to their obligations under international law. 266 Under such an approach, international organizations can only be bound by rules of international law in the areas in which they
exercise public power. 267 The obligations that can be binding on them should logically be
connected to their function. 268
Applying this logic to ICTs, the functional approach requires that they be bound, for
example, to respect general international law pertaining to the right to a fair trial. For instance, these courts and tribunals cannot be considered bound by general international law
pertaining to the right to freedom of movement on their territory (art. 12 ICCPR), for the
simple reason that they have none. Predictably, however, there is a substantial grey area
where it is possible to argue either way. Is an ICT capable of protecting the right to privacy?
Some might argue that they are not, since they do not have full control over investigations
conducted on their behalf by national authorities. Does this imply that they are under no obligation to ensure respect for the privacy rights of persons affected by their investigations to
the extent possible? An affirmative answer to that question would meet substantial re-
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sistance. 269 An ICC Pre-Trial Chamber has noted that it was questionable whether it could be
bound by the rule of non-refoulement, because it is not a state and therefore unable to respect
this fundamental rule in the same way as states. 270 However, this begs the question whether
this means that an ICT has no obligations under this rule at all or other obligations within the
‘grey area’? This goes to show that the operation of human rights norms in the context of an
ICT may have to be different from how these norms operate in a state context.
This brings us to the second question. It may be possible to establish that a given human rights norm is customary or provides an ‘internationally recognized human right’, or
even to identify specific obligations that stem from it. But even in such cases, these obligations will be addressed to a state, not to an ICT. The question is therefore how to establish the
specific obligations of an ICT under a given human rights norm? Answering this question
requires an assessment of the differences between states and ICTs and of their possible impact on the ICTs’ capability to bear certain obligations under human rights norms. IHRL has
developed in the domestic context for the protection of individuals against the abusive exercise of state power. As a result, human rights are addressed to states and are formulated with
reference to the way those entities operate. For example, human rights norms impose obligations on all branches of government: the executive, the legislature and the judiciary. International organizations generally, and ICTs specifically, have a fundamentally different institutional design. The nature of human rights obligations evinces a presumption of the existence
of a state, ie the actor that is capable of protecting rights such as the right to freedom of religion, freedom of assembly, or the right to a fair justice system. As a result, it is uncertain
whether and to what extent ICTs can practically have such obligations, or how such obligations would apply to them. 271 It may therefore be necessary to translate and contextualize
such rights before they can adequately function before an ICT.
269
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For example, the right to be tried by an independent and impartial tribunal, being part
of the right to a fair trial, should surely apply to an ICT under a functional approach to its
human rights obligations. However, the requirement of independence and impartiality in
IHRL is closely connected to Montesquieuean conceptions of the separation of powers. 272
Since no such structures apply at the international level, the question arises how this requirement should be shaped when applied to an ICT. 273 Similar considerations apply to concepts
such as limitations and derogations, which equally presume the existence of a state. For example, states may limit the enjoyment of certain human rights, provided that such limitations
are ‘prescribed by law’, ‘pursue a legitimate aim’, and are ‘necessary in a democratic society’. States are also permitted to derogate from certain human rights obligations in times of
‘public emergency threatening the life of the nation’. 274 How should such requirements apply
to an ICT? 275 Can they also limit human rights and, if so, what meaning should the terms
such as ‘prescribed by law’, ‘democratic society’, and ‘the nation’ be given in the context of
an ICT? They cannot simply be copy-pasted and applied to an ICT because its law is fundamentally different from that of a state; it is not a ‘democratic society’ nor does it have a ‘nation’ whose life can be threatened. Given the ICTs’ limited mandates and the fundamentally
different way in which they exercise public power, it is not obvious how such requirements
could operate in their context. If these norms are to be applied to non-state entities, they must
be translated and be given a meaning that fits the ICTs’ context.
When the ICTY was established, the human rights norms it had to apply had only
been employed in the context of domestic criminal justice. The Tribunal was the first to apply
such rules and principles in international criminal proceedings. 276 These norms had been
crafted and subsequently interpreted to apply in domestic legal systems, which differ in many
respects from the context in which the ICTs operate. Since human rights norms ‘can only
have meaning in context’, the ICTs may, or even must ‘develop [their] own set of human
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rights standards in light of [their] context as international criminal court[s] dealing with
crimes committed in times of war.’ 277 Indeed, ‘the applicability of general international law
does not prevent international criminal jurisdictions from developing, through interpretation
and taking account of their specific situation and exigencies, their own human rights judicial
policy.’ 278 This possibility is further supported by the fact that, from a formalist perspective,
the ICTs’ legal instruments could be classified as lex specialis that develops special human
rights law to govern the functioning of an ICT and which could take precedence over general
IHRL. The differences between domestic legal systems and international criminal justice may
require the contextualized interpretation and application of human rights norms by the ICTs,
simply because the ICTs and domestic courts are ‘not in comparable situations.’ 279 According
to Cassese, the Judges of the tribunals have perfectly understood this need to take the specificity of international criminal justice into consideration when applying international human
rights norms or using their interpretations by human rights courts and bodies. 280 Judge Shahabuddeen has similarly opined that human rights treaties ‘were made by states for states.
The Tribunal is not a state and is not party to those instruments.’ 281 He argues that although
the ICTs are bound by human rights norms, they are authorized to give them their own interpretations that reflect the differences between states and ICTs. 282
Judge Shahabuddeen has further argued that ‘internationally recognized human rights
instruments do not apply to the Tribunal lock, stock and barrel’. 283 The exact content of human rights norms applicable before an ICT can only be established when taking into account
the specific characteristics and context of the ICT in question. 284 However, taking the specificity of ICTs into account in interpreting human rights norms should not be misconstrued as
automatically allowing for ‘more limited rights of due process’, contrary to what the ICTY
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has once held in an early decision. 285 This has also been reaffirmed by Judge Shahabuddeen,
who noted that what applies to the Tribunal is the ‘substance’ of the standards or goals that
are set by human rights norms, not the provisions in international treaties, while ‘the supreme
goal is fairness’. 286 Similarly, while international criminal justice might have different requirements regarding the contents and application of defence rights, the function of those
rights cannot be different. 287
Contextual interpretation of human rights means that in determining, for example,
what ‘fairness’ means before the ICTs, they cannot be strictly bound by international instruments or interpretations thereof, which ‘are suited for a different context.’ 288 Instead, the interpretation and application of such standards before the ICTs must be done in a manner that
takes due account of the specific legal and factual context in which they operate. 289 This by
no means detracts from the universality and applicability of human rights norms. 290 Instead, it
means, as has been stated above, that such rights can only have meaning in context, and that
the context of an ICT is fundamentally different to that of a domestic legal system.
However, such a contextual approach poses risks for the effective protection of human rights norms, particularly in the absence of external review mechanisms. Key questions
are which contextual factors may legitimately impact on the ICTs’ interpretation and application of human rights norms, and how these factors may impact on this process. These considerations should be kept in mind, and will be further elaborated in the final Chapter of this
study. It has been held that the basic differences between the ICTY and a domestic legal system lay mainly in the former’s ‘complete reliance’ on state cooperation for, ‘amongst other
285
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things, access to evidence, execution of arrest warrants and protection of victims and witnesses and their families’. 291 Generally, their complete dependence on state can indeed be
regarded as one of the most significant differences between the ICTs and states. The ICTs
themselves have often referred to it and highlighted their reliance on states essentially for all
matters related to the investigation, including arrest of suspects. 292 Academic literature has
often referred to the ‘fragmented nature of the investigation, in the context of which the ICTs
must rely on states for the collection of evidence, the arrest of suspects and the identification
but also the protection of witnesses.’ 293 Other differences include the fact that the ICTs’ procedural systems are an amalgamation of civil and common law elements; 294 budgetary constraints; 295 the often volatile security situation in which investigations must be carried out; 296
the gravity of the crimes that they adjudicate; 297 and legal and factual complexity of these
crimes. 298 One commentator has argued that these differences are so substantial, that they are
‘not just a matter of degree but of kind.’ 299
The ICTs thus do not operate in situations that are similar to the contexts to which
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human rights instruments were anticipated to apply. 300 The differences between domestic
courts and the ICTs mean that the latter may be led to adopt a different approach to defining
human rights. 301 Such differences require the adaptation of human rights standards, which
can sometimes result in departures from them. 302 The point is that the specific position of the
ICTs and the particular difficulties they face have an impact on the way in which they protect
human rights. 303 Turning a blind eye to these differences and demanding that the ICTs mechanically implement human rights norms in the same way that states should, will not result
in the effective protection of these rights. Therefore, ‘the human rights practice of the tribunals by definition is—and should be—the process of contextualization.’304 How to determine
the limits to this process, however, remains the crucial question.

6.

Conclusion

Despite the significant differences between the legal frameworks of the ad hoc Tribunals and
the ICC, their approach to IHRL is comparable, both regarding the sources of human rights
law to which they refer, and regarding the normative effect ascribed to these norms.
The so-called ‘legislative influence’ of IHRL has led to the incorporation of its norms
into the legal instruments of the ICTs. This goes for the ICC Statute, and, to a lesser extent,
for the Statutes and RPEs of the ad hoc Tribunals. IHRL has thus clearly had an a priori impact on the legal instruments of the ICTs. In addition, Article 21(1) of the Rome Statute provides a hierarchical list of sources of applicable law before the ICC, including subsidiary
sources of general international law, and general principles derived from national legal sys300
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tems. These subsidiary sources may contain IHRL, as a result of which the ICC can theoretically apply such law directly if lacunae exist in its internal legal instruments. The practice of
the ad hoc Tribunals reveals a similar approach.
More fundamentally, the ICTs have an obligation to adhere to ‘internationally recognized human rights’. This obligation has manifested itself in different ways in the case law of
the ICTs. First, they consistently refer to such norms when interpreting and applying norms
contained in their own legal instruments. Second, both the ad hoc Tribunals and the ICC have
created legal obligations and procedures that find no explicit support in their internal law, but
are based on their obligation to respect international human rights norms. Third, the ICC has
even set aside its obligations under the Statute because doing otherwise would violate internationally recognized human rights, a willingness that the ad hoc Tribunals have also displayed in subjecting their exercise of jurisdiction to consistency with such norms. 305 According to their own law and practice, IHRL thus constitutes lex superior before the ICTs. Human
rights norms have been held to constitute ‘a foundational part of the construct of international
criminal law’, since international criminal procedure derives its coherence from its compliance with these norms. 306
However, the decisions of the ICC in the case of the detained witnesses reveal a persisting ambiguity regarding the normative superiority of human rights norms. One Chamber
has even held that these norms cannot be regarded as superior to the Statute, which is at odds
with the Court’s previous case law on the matter. In addition, uncertainty persists regarding
the exact scope of the category of international human rights norms that bind the ICTs. In the
absence of a consistent methodology as to how the ICTs determine whether an ‘internationally recognized human right’ exists, they retain a large measure of freedom in determining the
existence, content, and scope of their human rights obligations.
Finally, there are fundamental differences between the context in which human rights
norms normally apply, and the context of an ICT. As a result, the process of interpreting and
applying human rights norms before an ICT may have to be a process of contextualization. In
order to ensure the effective protection of human rights before them, the ICTs will sometimes
have to adapt these rights to the specific context of international criminal justice. These considerations must necessarily accompany the conclusion that the ICTs are bound by internationally recognized human rights, because they will have a profound impact on the way in
which the ICTs will actually interpret and apply these norms. A meaningful assessment of the
305
306

Gradoni, ‘The Human Rights Dimension of International Criminal Procedure’ (n 3), 93.
Boas and others (n 290), 466.
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human rights practice of the ICTs therefore consists of two components. The first is the ICTs’
obligation to adhere to internationally recognized human rights. The second is the fact that
the specific context in which the ICTs operate may and sometimes must have an impact on
the way in which they interpret and apply these norms. Human rights can only effectively
fulfill their purpose if the ICTs take due account of their specific context when they interpret
and apply them. These components jointly compose the theoretical framework against the
background of which the actual interpretation and application of specific human rights norms
by the ICTs will be assessed in the following part of this study. Chapters 4, 5, and 6 address
the interpretation and application of, respectively, the right to privacy, the right to liberty, and
the right to be tried without undue delay by the ICTs. Chapter 7 will further assess the
strengths and pitfalls of the ICTs’ approach against the backdrop of the ICTs’ obligation to
adhere to IHRL and the possibility to interpret human rights contextually, in order to develop
a methodological framework that is envisaged to improve the ICTs’ interpretative practice.
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CHAPTER 4

THE RIGHT TO PRIVACY AND INVESTIGATIVE
MEASURES

1.

Introduction

The right to privacy is a multifaceted right, aimed at protecting a person’s private sphere. It
covers a broad range of issues, but here, focus is on its application in the context of a criminal
investigation. Being subject to a criminal investigation typically interferes with a person’s
privacy. Authorities may conduct investigative measures such as searching private premises
or intercepting private communication. The right to privacy as enshrined in IHRL aims to
regulate such interferences. This Chapter investigates whether and how interferences with the
right to privacy are regulated in the law and practice of the ICTs, and whether and how the
ICTs have relied on sources of IHRL in their case law on this issue. Focus is on coercive
measures, which are defined as investigative methods that are applied in criminal investigations against the will of the person and that interfere with individual rights. 1 Two types of
coercive measures that interfere with the right to privacy are discussed: search and seizure
operations, and, to a lesser extent, the interception of communication, since these are the primary coercive measures that interfere with the right to privacy, and they are the measures that
have most often been addressed by the ICTs. 2
The unique features of international criminal justice significantly impact on the conduct of investigative measures, arguably even more so than on the conduct of the trial proceedings. The ICTs’ almost complete dependence on states has a relatively larger impact on
the conduct of investigative measures than on the conduct of the trial; if only for the simple
reason that the trials take place on the ICTs’ premises and are conducted by ICT officials,
whereas the investigations are largely conducted on the territory of states and investigative
measures are often executed under the control of state officials. As a result, the ICTs’ control

1

See also Karel De Meester, ‘The Investigation Phase in International Criminal Procedure: in Search of Common Rules’ (PhD Thesis, University of Amsterdam 2014), 515, who employs a similar definition: ‘investigative
acts which infringe upon the rights and liberties of the suspect (accused) or third persons.’ Note that an interference with the right to privacy should not be equated with a violation of the right to privacy. As will be explained
in section 2.1. below, interferences with the right to privacy constitute violations thereof if the requirements for
lawful interferences have not been met.
2
See also ibid, 564, 588, where the author employs a similar primary focus on search and seizure operations and
the interception of communication.
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over investigative acts is more limited than over the conduct of the trial. 3 The fragmented
nature of the investigation makes that the factual capability to protect the rights of persons
implicated by it is distributed amongst a number of different actors. The scope of the human
rights obligations of each different actor might therefore be difficult to establish.
The added dimension of the cooperation context when it comes to the protection of
the right to privacy before the ICTs is reflected in the structure of this Chapter. The discussion of the law and practice of the ICTs regarding the right to privacy is divided into two
parts. The first part addresses direct investigative coercive action by the ICTs. Although most
evidence-gathering is done by states at the ICTs’ or parties’ request, there are exceptions. Part
three of this Chapter therefore addresses the power of the ICTs to conduct investigative
measures independently, and the interpretation and application of the right to privacy in this
context. Part four addresses indirect investigative coercive action, executed through cooperation between the ICTs and states. Focus is on the human rights obligations of the ICTs themselves in the context of investigative measures carried out on their behalf. This division has
been made because both factual scenarios, of direct and indirect coercive action, raise different questions regarding the human rights obligations of the ICTs. 4
The cooperation context is not unique to international criminal justice: states also increasingly cooperate with one another in the combating of crime. Accordingly, this Chapter’s
discussion of the IHRL framework regarding the right to privacy in the context of criminal
investigations is divided into two sections. The first addresses IHRL regarding the right to
privacy in the context of criminal investigations, generally. The second section addresses the
added complications that arise regarding the interpretation and application of the right to privacy in the context of inter-state cooperation in criminal matters.
The law that applies to inter-state cooperation in criminal matters is not a source of
human rights norms in and of itself. Instead, the inclusion of a section on the human rights
dimension of inter-state cooperation in criminal matters is intended to contribute to a more
complete framework for a comparison of IHRL regarding the right to privacy to the law and
practice of the ICTs. The question is whether IHRL imposes obligations on states to protect
the right to privacy in the context of inter-state cooperation in criminal matters. Although
3

Hiroto Fujiwara and Stephan Parmentier, ‘Investigations’ in Luc Reydams, Jan Wouters and Cedric Ryngaert
(eds), International Prosecutors (OUP 2012), 595, who note that ‘international prosecutors do not have full
control over the actual evidence-gathering process.’
4
See also Mark Klamberg, Evidence in International Criminal Trials - Confronting Legal Gaps and the Reconstruction of Disputed Events (Martinus Nijhoff 2013), 249, who distinguishes between active and passive cooperation; De Meester (n 1), 515, who also distinguishes between direct enforcement of coercive measures, and
coercive measures executed through legal assistance by states.

118

inter-state cooperation differs from the cooperation between states and the ICTs, the former
has greatly impacted on the latter. In addition, despite the important differences between
these two forms of cooperation, states have modeled their legal frameworks governing cooperation with the ICTs after existing frameworks governing inter-state cooperation. The protection of the right to privacy in the context of transnational investigations raises issues distinct from those that arise in purely domestic criminal investigations. As will be seen, there
are significant obstacles to the effective protection of the right to privacy in inter-state cooperation in criminal matters, which have greatly impacted on the practice of the ICTs in that
regard. Therefore, a discussion of the main determinants of such inter-state cooperation and
the protection of the right to privacy of persons implicated by transnational criminal investigations will result in a more complete understanding of the interpretation and application of
the right to privacy before the ICTs.

2.

IHRL Framework

The right to privacy aims to protect a private sphere to which every individual is entitled.
This right is enshrined in most major international human rights treaties and instruments. The
ICCPR, ACHR and UDHR contain almost identical provisions, which provide that all persons have the right to be protected against arbitrary or unlawful interferences with their privacy, family, home, or correspondence. 5 These sources vary as to which spheres of privacy
they specifically mention: the UDHR and ICCPR refer to ‘privacy, family, and correspondence’, while the ACHR adds ‘the home’ to the equation. The common ground is that arbitrary
and unlawful interferences with the privacy of persons are prohibited, and that persons should
be protected by law against such interferences. The ECHR also enshrines this right, and provides a more detailed list of requirements that interferences with the right to privacy must
meet in order to be permissible under the Convention. It provides that ‘[e]veryone has the
right to respect for his private and family life, his home and his correspondence’. Article 8(2)
specifies that interferences with the exercise of this right must be ‘in accordance with the
law’, ‘necessary in a democratic society’, and must pursue a legitimate aim, which may in5

Art 17 ICCPR provides: ‘[n]o one shall be subjected to arbitrary or unlawful interference with his privacy,
family, or correspondence, nor to unlawful attacks on his honour and reputation.’, and that ‘Everyone has the
right to the protection of the law against such interference or attacks.’; Art 11 ACHR provides that ‘[n]o one
may be the object of arbitrary or abusive interference with his private life, his family, his home, or his correspondence, or of unlawful attacks on his honour or reputation.’, and that ‘[e]veryone has the right to the protection of the law against such interference or attacks.’; Art 12 UDHR provides that ‘[n]o one shall be subjected to
arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his honour and
reputation. Everyone has the right to the protection of the law against such interference or attacks.’
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clude ‘the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.’ 6 The ACHPR does not contain a provision
protecting the right to privacy, but many African constitutions and statutes do. 7 The HRC has
followed the ECtHR in interpreting ‘non-arbitrariness’ as requiring interferences to have a
legitimate aim, and to be proportionate to that aim. 8 Generally, the HRC will assess whether
the interference had a legitimate purpose, whether it was ‘predictable in the sense of rule of
law’ and whether it was reasonable and proportional to the purpose to be achieved. 9

2.1.

The right to privacy in the context of domestic criminal investigations

This section first discusses the scope of the right to privacy as applicable in the context of a
criminal investigation. In doing so, the kinds of interferences with privacy that are common
in the context of domestic criminal investigations are discussed. Subsequently, this section
addresses the requirements for permissible interferences with the right to privacy: lawfulness,
a legitimate aim, and necessity and proportionality.

2.1.1. Scope of the right to privacy in the context of criminal investigations
Interferences with the right to privacy in the context of a criminal investigation can primarily
be expected to occur in the execution of coercive measures. Particular focus is on search and
seizure operations and the interception of communication. All forms of communication fall
within the scope of the right to privacy, including through telephone, e-mail, or other forms
of technology. 10 Furthermore, both personal and professional communication may fall within
its scope. 11 For example, the interception of communication from a professional telephone
line and from a professional e-mail account have been found to constitute interferences with a
6

Art 8 ECHR.
George Edwards, ‘International Human Rights Law Challenges to the New International Criminal Court: The
Search and Seizure Right to Privacy’ (2001) 26 Yale J Int’l L 323, 401-405, who cites a multitude of domestic
constitutions and codes of criminal procedure, including many African, Arab and Asian countries, that protect
the right to privacy.
8
Nowak 2005, 400; HRC, Garcia v. Colombia (Comm No 687/1996), 16 May 2001, 10.3; HRC, General
Comment 16, Article 17: The Right to Respect of Privacy, Family, Home and Correspondence, and Protection
of Honour and Reputation (1988) UN Doc HRI/GEN/1/Rev.1, 4.
9
Manred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (NP Engel 2005), 383.
10
ibid, 401; ECtHR, Judgment, Klass and others v. Germany (App No 5029/71), 6 September 1978, 41; ECtHR,
Judgment, Malone v. United Kingdom (App No. 8691/79), 2 August 1984, 64; ECtHR, Judgment, Huvig v.
France (App No 11105/84), 24 April 1990, 25; ECtHR, Judgment, Valenzuela Contreras v. Spain (App No
58/1997/842/1048), 30 July 1998, 42; ECtHR, Decision, Weber and Saravia v. Germany (App No 54934/00), 29
June 2006, 76; ECtHR, Judgment, Niculescu v. Romania (App No 25333/03), 25 June 2013, 98.
11
ECtHR, Judgment, Michaud v. France (App No 12323/11), 6 December 2012, 91.
7
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person’s private life and violations of their right to protection of their correspondence. 12 This
right protects the confidentiality of ‘private communication’, whatever its content or form. It
essentially protects ‘all the exchanges in which individuals may engage for the purposes of
communication’. 13 Even recording a person at the police station may constitute an interference with their private life, which goes to show the broad scope of this right. 14
The protection of the home is part of the right to privacy, and is explicitly mentioned
in Article 8 ECHR, Article 11 ACHR and Article 12 UDHR. Therefore, the search of an individual’s home in the context of a criminal investigation constitutes an interference with
their right to private life. Business premises may also fall within the scope of the protection
of the ‘home’ and a person’s ‘private life’. 15 The ECtHR has thus developed a broad notion
of the term ‘private life’, which protects essentially all forms of communication, the home,
and sometimes business premises. As such, the right to private life covers a broader notion
than the home, which is best captured by the notion of ‘private space’. 16
The right to privacy is not an absolute right: interferences with it do not necessarily
constitute violations. They must, however, comply with certain standards. In order to constitute a permissible limitation of this right under the ECHR specifically, interferences must (1)
be lawful, (2) pursue a legitimate aim, and (3) be necessary. 17 It is for the applicant to establish that her/his right has been interfered with, whereupon the burden shifts to the government
to establish that the interference complied with the said requirements. 18

12

ECtHR, Judgment, Halford v. United Kingdom (App No 20605/92), 25 June 1997, 44; ECtHR, Judgment,
Kopp v. Switzerland (App No 13/1997/797/1000), 30 March 1998, 50; ECtHR, Judgment, Amann v. Switzerland
(App No 27798/95), 16 February 2000, 44; ECtHR, Judgment, Copland v. United Kingdom (App No 62617/00),
3 April 2007, 41.
13
ECtHR, Judgment, Michaud v. France (App No 12323/11), 6 December 2012, 90.
14
ECtHR, Judgment, P.G. and J.H. v. United Kingdom (App No 44787/98), 25 September 2001, 59.
15
ECtHR, Judgment, Niemitz v. Germany (App No 13710/88), 16 December 1992, 29-32; ECtHR, Judgment,
Roemen and Schmit v. Luxembourg (App No 51772/99), 25 February 2003, 64; ECtHR, Judgment, Elçi and
others v. Turkey (App Nos 23145/93 and 25091/94), 13 November 2003, 696; ECtHR, Judgment, Buck v. Germany (App No 41604/98), 28 April 2005, 31; ECtHR, Judgment, Sallinen and others v. Finland (App No
50882/99), 27 September 2005, 70; ECtHR, Judgment, Bernh Larsen Holding AS and others v. Norway (App
No 24117/08), 14 March 2013, 104; see also, on the ICCPR, Nowak (n 8), 400.
16
David Harris, Michael O’Boyle and Colin Warbrick, Law of the European Convention on Human Rights (2nd
edn, OUP 2009), 368.
17
A formula that the ECHR uses for several rights, see Arts 9(2), 10(2), 11(2). This formula can be traced back
to Art 29(2) UDHR, which states that limitations of the rights set forth in the Declaration are only permissible if
they are ‘determined by law solely for the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a
democratic society.’
18
Harris, O’Boyle and Warbrick (n 16), 397.
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2.1.2. Lawfulness
For an interference with the right to privacy to be lawful, it must at least have ‘some basis’ in
national law. 19 The ECtHR employs a substantive understanding of this requirement, which
means that the ‘law’ in question does not necessarily need to have a certain form or status, or
even be laid down in statutes. 20 Case law or longstanding practices can satisfy this substantive understanding of lawfulness. 21 Generally, the interference and the law that regulates it
must be in accordance with ‘the rule of law’. 22 However, in the context of criminal investigations, a concrete legal basis for a specific coercive measure is generally required. The ECtHR
has often found violations because it considered there was not a sufficiently specific legal
basis for the investigative measure in question. 23 The ECtHR has further developed certain
qualitative requirements under the heading of lawfulness: ‘[t]he Court will check whether
there is legislation in force that generally permits the interference in question, the law itself,
in turn, must fulfill certain requirements, and, finally, the law must have also been correctly
applied in the case at hand.’ 24 Similarly, the HRC’s interpretation of the requirement of lawfulness shows that law authorizing an interference with privacy must not be too general and
must provide satisfactory legal safeguards. 25

19

ECtHR, Judgment, Malone v. United Kingdom (App No. 8691/79), 2 August 1984, 66; ECtHR, Judgment,
Chappell v. United Kingdom (App No 10461/83), 30 March 1989, 52; ECtHR, Judgment, Huvig v. France (App
No 11105/84), 24 April 1990, 26; ECtHR, Judgment, Valenzuela Contreras v. Spain (App No
58/1997/842/1048), 30 July 1998, 46; ECtHR, Judgment, P.G. and J.H. v. United Kingdom (App No 44787/98),
25 September 2001, 44; ECtHR, Judgment, Robathin v. Austria (App No 30457/06), 3 July 2012, 40; ECtHR,
Judgment, Bernh Larsen Holding AS and others v. Norway (App No 24117/08), 14 March 2013, 123; HRC,
General Comment 16, Article 17: The Right to Respect of Privacy, Family, Home and Correspondence, and
Protection of Honour and Reputation (1988) UN Doc HRI/GEN/1/Rev.1, 3.
20
ECtHR, Judgment, Huvig v. France (App No 11105/84), 24 April 1990, 28; ECtHR, Judgment, Sallinen and
others v. Finland (App No 50882/99), 27 September 2005, 77; ECtHR, Judgment, Robathin v. Austria (App No
30457/06), 3 July 2012, 40.
21
ECtHR, Judgment, Sunday Times v. United Kingdom (App No 13166/87), 26 April 1979, 47; ECtHR, Judgment, Malone v. United Kingdom (App No. 8691/79), 2 August 1984, 66; ECtHR, Judgment, Chappell v. United
Kingdom (App No 10461/83), 30 March 1989, 52.
22
ECtHR, Judgment, Kopp v. Switzerland (App No 13/1997/797/1000), 30 March 1998, 63; ECtHR, Judgment,
Valenzuela Contreras v. Spain (App No 58/1997/842/1048), 30 July 1998, 46; ECtHR, Judgment, P.G. and J.H.
v. United Kingdom (App No 44787/98), 25 September 2001, 44; ECtHR, Judgment, Sallinen and others v. Finland (App No 50882/99), 27 September 2005, 82; ECtHR, Judgment, Copland v. United Kingdom (App No
62617/00), 3 April 2007, 46; ECtHR, Judgment, The Association for European Integration and Human Rights
and Ekimdzhiev v. Bulgaria (App No 62540/00), 28 June 2007, 71; ECtHR, Judgment, Robathin v. Austria (App
No 30457/06), 3 July 2012, 40; ECtHR, Judgment, Bernh Larsen Holding AS and others v. Norway (App No
24117/08), 14 March 2013, 123.
23
ECtHR, Judgment, Taylor Sabori v. United Kingdom (App. No, 47114/99), 22 October 2002, 19: There was
no specific legal basis for intercepting pager messages, therefore: violation; Similarly ECtHR, Judgment, Lewis
v. United Kingdom (App No 1303/02), 25 November 2003, 19 ECtHR, Judgment, Copland v. United Kingdom
(App No 62617/00), 3 April 2007, 48.
24
Stefan Trechsel, Human Rights in Criminal Proceedings (OUP 2005), 537.
25
HRC, Pinkney v. Canada (Comm No R.7/27), 29 October 1981, 34.
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The qualitative requirements that the ECtHR uses to check the lawfulness of interference with privacy are accessibility and foreseeability. 26 The former implies that people must
have a certain indication of the legal norms that apply to a given case. 27 The latter requires a
norm to be ‘formulated with sufficient precision to enable the citizen to regulate his conduct’;
it does not require absolute certainty, but a person must be able to foresee, at least to a reasonable degree, what consequences any given action would entail. 28
The requirement of foreseeability has been further developed in the case law of the
Court specifically with respect to the interception of communication and the search of (private) premises. The law authorizing such interferences must incorporate substantive guarantees to prevent arbitrary interferences with the right to privacy. 29 This is particularly important with respect to secret measures of surveillance or the interception of communication,
‘because of the lack of public scrutiny and the risk of misuse of power’. 30 The exercise of
such investigative power must be in line with ‘the rule of law’, which means that the discretion granted to the authorities must be clearly circumscribed. To give individuals adequate
protection against arbitrary interferences, the law in question must indicate the scope of the
discretion conferred on the competent authorities and the manner in which they may exercise
their discretion with sufficient clarity. 31 This means that the law must prescribe in which circumstances and under which conditions public authorities are empowered to resort to ‘secret
and potentially dangerous interference with the right to respect for private life.’ 32 The ECtHR

26

ECtHR, Judgment, Huvig v. France (App No 11105/84), 24 April 1990, 26; ECtHR, Judgment, Camenzind v.
Switzerland (App No 21353/93), 16 December 1997, 37; ECtHR, Judgment, Doerga v. Netherlands (App No
50210/99), 27 April 2004, 45; ECtHR, Judgment, Sefilyan v. Armenia (App No 22491/08), 2 October 2012, 121;
ECtHR, Judgment, Bernh Larsen Holding AS and others v. Norway (App No 24117/08), 14 March 2013, 123.
27
ECtHR, Judgment, Sunday Times v. United Kingdom (App No 13166/87), 26 April 1979, 49; ECtHR, Judgment, Malone v. United Kingdom (App No. 8691/79), 2 August 1984, 66; ECtHR, Judgment, Chappell v. United
Kingdom (App No 10461/83), 30 March 1989, 56.
28
ECtHR, Judgment, Sunday Times v. United Kingdom (App No 13166/87), 26 April 1979, 49; ECtHR, Judgment, Malone v. United Kingdom (App No. 8691/79), 2 August 1984, 66; ECtHR, Judgment, Chappell v. United
Kingdom (App No 10461/83), 30 March 1989, 56.
29
ECtHR, Judgment, Valenzuela Contreras v. Spain (App No 58/1997/842/1048), 30 July 1998, 46.
30
ECtHR, Judgment, Kopp v. Switzerland (App No 13/1997/797/1000), 30 March 1998, 64; ECtHR, Judgment,
Amann v. Switzerland (App No 27798/95), 16 February 2000, 56; ECtHR, Judgment, Doerga v. Netherlands
(App No 50210/99), 27 April 2004, 45.
31
ECtHR, Judgment, Malone v. United Kingdom (App No. 8691/79), 2 August 1984, 68; ECtHR, Judgment,
Doerga v. Netherlands (App No 50210/99), 27 April 2004, 50; ECtHR, Decision, Weber and Saravia v. Germany (App No 54934/00), 29 June 2006, 94; ECtHR, Judgment, Sefilyan v. Armenia (App No 22491/08), 2 October 2012, 126.
32
ECtHR, Judgment, Malone v. United Kingdom (App No. 8691/79), 2 August 1984, 67; ECtHR, Judgment,
Huvig v. France (App No 11105/84), 24 April 1990, 29; ECtHR, Judgment, Halford v. United Kingdom (App
No 20605/92), 25 June 1997, 49; ECtHR, Judgment, Kopp v. Switzerland (App No 13/1997/797/1000), 30
March 1998, 64; ECtHR, Judgment, Valenzuela Contreras v. Spain (App No 58/1997/842/1048), 30 July 1998,
46, 60; ECtHR, Judgment, Amann v. Switzerland (App No 27798/95), 16 February 2000, 58; ECtHR, Judgment,
Doerga v. Netherlands (App No 50210/99). 27 April 2004, 50; ECtHR, Judgment, The Association for Europe-
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has repeatedly held that the interception of communication is such a serious interference with
the private life of individuals that it must be based on a law that is ‘particularly precise’, and
that it is essential that there are clear, detailed rules on the subject, ‘especially as the technology available for use is continually becoming more sophisticated. 33 The Court has also emphasized the need for ‘particularly precise law’ regulating search and seizure operations. 34
According to the Court, ‘it is trite that specific statutory or other express legal authority is
required for more invasive measures, whether searching private property or taking personal
body samples.’ 35 Similarly, the HRC has held that the legal basis for interferences with the
right to privacy must ‘specify, in detail, the precise circumstances in which such interferences
may be permitted’. 36
With respect to the interception of communication, the ECtHR has developed a set of
minimum standards that should be laid down in the law, in order for it to satisfy the requirement of lawfulness. The law should (1) describe the nature of the offences which may give
rise to the measure; (2) clearly define the categories of people liable to have their communication monitored; (3) prescribe a limit on the duration of such monitoring; (4) prescribe procedures to be followed for examining, using and storing the data obtained; (5) develop precautions to be taken when communicating the data to other parties; and (6) lay down the circumstances in which data obtained may or must be erased. 37 These safeguards should also be
formulated with sufficient precision and appear clearly from the law. 38 Furthermore, the discretion that the (judicial) authorities may exercise in ordering such measures must be clearly
circumscribed to ensure that this power is not ‘unfettered’. 39 The law must indicate the scope

an Integration and Human Rights and Ekimdzhiev v. Bulgaria (App No 62540/00), 28 June 2007, 75; ECtHR,
Judgment, Sefilyan v. Armenia (App No 22491/08), 2 October 2012, 123.
33
ECtHR, Judgment, Huvig v. France (App No 11105/84), 24 April 1990, 32; ECtHR, Judgment, Kopp v. Switzerland (App No 13/1997/797/1000), 30 March 1998, 72; ECtHR, Judgment, Valenzuela Contreras v. Spain
(App No 58/1997/842/1048), 30 July 1998, 46; ECtHR, Judgment, Amann v. Switzerland (App No 27798/95),
16 February 2000, 56; ECtHR, Decision, Weber and Saravia v. Germany (App No 54934/00), 29 June 2006, 93;
ECtHR, Judgment, The Association for European Integration and Human Rights and Ekimdzhiev v. Bulgaria
(App No 62540/00), 28 June 2007, 75; ECtHR, Judgment, Sefilyan v. Armenia (App No 22491/08), 2 October
2012, 124.
34
ECtHR, Judgment, Sallinen and others v. Finland (App No 50882/99), 27 September 2005, 90.
35
ECtHR, Judgment, P.G. and J.H. v. United Kingdom (App No 44787/98), 25 September 2001, 62.
36
HRC, General Comment 16, Article 17: The Right to Respect of Privacy, Family, Home and Correspondence,
and Protection of Honour and Reputation (1988) UN Doc HRI/GEN/1/Rev.1, 8.
37
See eg ECtHR, Judgment, Huvig v. France (App No 11105/84), 24 April 1990, 34; ECtHR, Judgment, Valenzuela Contreras v. Spain (App No 58/1997/842/1048), 30 July 1998, 46; similarly ECtHR, Decision, Weber and
Saravia v. Germany (App No 54934/00), 29 June 2006, 95; ECtHR, Judgment, The Association for European
Integration and Human Rights and Ekimdzhiev v. Bulgaria (App No 62540/00), 28 June 2007, 76; ECtHR,
Judgment, Sefilyan v. Armenia (App No 22491/08), 2 October 2012, 125.
38
ECtHR, Judgment, Valenzuela Contreras v. Spain (App No 58/1997/842/1048), 30 July 1998, 57.
39
ECtHR, Judgment, Amann v. Switzerland (App No 27798/95), 16 February 2000, 56. See also ECtHR, Judgment, Valenzuela Contreras v. Spain (App No 58/1997/842/1048), 30 July 1998, 60: ‘foreseeable means, in the
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and manner of exercise of the relevant discretion conferred on the public authorities with reasonable clarity.’ 40
The ICCPR requires that searches of a home be authorized by a specific decision by a
state authority that is expressly empowered by law to do so. 41 This does not mean the authority has to be ‘judicial’. The ECtHR also does not strictly require prior judicial authorization
for a search order. However, it has often found a violation where such review was absent, and
has generally emphasized the importance of independent judicial oversight. 42 In the absence
of a search warrant, the ECtHR will be more inclined towards finding a violation. 43 In addition, there are content requirements for search warrants, which must be specific, should clarify what items may be sought, and should not be overly broad. 44

2.1.3. Legitimate aim
The ECHR requires that interferences pursue a legitimate aim. In relevant part, Article 8(2)
recognizes the interests of national security and public safety, the prevention of disorder or
crime, as well as the protection of the rights of others as legitimate aims to limit a person’s
right to private life. This criterion has not proven difficult to satisfy in connection with investigative measures, because the investigation of crime fits neatly within the scope of the interests mentioned in Article 8 (2) ECHR. 45

2.1.4. Necessity and proportionality
The requirement that interferences be ‘necessary in a democratic society’ means that the interference must correspond to a ‘pressing social need’, and that it must be ‘proportionate to
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the legitimate aim pursued’. 46 This standard implies a test of proportionality, which encompasses questions of the appropriateness of the measure, its necessity in the strict sense, as
well as its reasonableness. 47 The requirement of ‘reasonableness’ can also be found in the
views of the HRC in this regard. 48 Subsidiarity is another standard that is part of this test,
which requires that the same aim could not have been reached through less restrictive alternative means. 49 That does not mean that the specific measure had to have been ‘absolutely indispensable’; it is sufficient that the measure was ‘reasonably necessary and convenient’. 50
Proportionality is not a concept that is easily defined a priori. Instead, it must be assessed on
a case-by-case basis and the ECtHR has developed a number of parameters that the Court
employs to determine whether this requirement is satisfied.
In its assessment of necessity, the ECtHR sometimes grants member states a margin
of appreciation. 51 This margin confirms the deferent role of the ECtHR, since it recognizes
that state authorities are better placed to assess whether there is a pressing social need. They
are more familiar with the circumstances of the case and therefore in a better position to evaluate the necessity of the measure and, in doing so, to find the appropriate balance between the
protection of individual rights and the objectives of the public interest. 52 States have a particularly wide margin of appreciation when it comes to the protection of their national security
and the usage of telephone interceptions in doing so. 53 The width of the margin is determined
by, amongst other things, the nature and seriousness of the interests at stake, and the gravity
of the interference. 54
The state bears the burden of proof for establishing necessity and proportionality and
must demonstrate the ‘pressing social need’ for interfering with the person’s right. 55 The reasons put forth by the state to, for example, execute a search and seizure must be ‘relevant and
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sufficient’. 56 Generally, effective safeguards against arbitrariness must be in place to meet the
requirements of necessity and proportionality. 57 Even where the aim pursued is of high importance and the task for the government is very complex, the relevant legislation must still
provide ‘adequate and effective safeguards against abuse’. 58 This shows a certain overlap
with the criterion of lawfulness, whereby the ECtHR also considers the existence of safeguards as an essential part of its test relating to the quality of the law. 59
Whether the actual safeguards in place are sufficient depends on the circumstances of
the case. In that regard, the Court assesses a number of factors, including the measures’ nature, scope, and duration, the grounds required for such measures to be ordered, which authorities are mandated to order, carry out, and supervise such measures, and the remedy that
national law provides. 60 With regard to search and seizure operations specifically, the Court
has developed a number of criteria, including, first, the seriousness of the crime in connection
with which the search took place; second, the way and circumstances in which the search
order was issued, including the amount of evidence available; third, the content and scope of
the order, including the nature of the premises that were searched and the safeguards that
were in place to limit the impact of the measure as much as reasonably possible; and fourth,
the possible repercussions on the reputation of the person affected by the search. 61
The ECtHR has expressed a clear preference for prior judicial authorization as a crucial safeguard to ensure the proportionality and necessity of investigative measures. 62 Judicial
oversight offers the best guarantees for independence, impartiality and a proper procedure. 63
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The Court has often considered independent and judicial oversight during the actual execution of a search operation to constitute an effective guarantee. 64 Furthermore, the Court has
found a violation of Article 8 with regard to the interception of data, because there was no
independent judicial review of whether the data obtained through interception were actually
destroyed at a later stage, which strengthens the Court’s preference for judicial oversight during the authorization, execution, and subsequent handling of the results of coercive
measures. 65 Although judicial authorization is not an absolute requirement, its absence is a
strong indication of arbitrariness, and the Court requires that there be a clear legal framework
and strict limits on the exercise of the power to order coercive measures by non-judicial officials. 66 In Camenzind, the Court found no violation despite the absence of judicial oversight
because the law in question provided a multitude of other safeguards, including the requirement of a written warrant which could be issued by a limited number of public officials. 67
The proportionality requirement entails that the discretion of the authorizing officials is clearly circumscribed. 68
When it comes to search warrants, specifically, the Court has consistently considered
the specificity of such warrants to be an important safeguard of proportionality of the search
itself, which may not be indiscriminate. 69 For example, the ECtHR has found a violation of
Article 8 because the search warrant in question, although judicially ordered, was insufficiently reasoned and failed to justify the breadth of the search. 70 Relevant criteria to assess
proportionality include the seriousness of the offence and the precision with which the warrant is drawn up; particularly important is the identification of the document or other object to
be seized. 71
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2.1.5. Interim conclusion
IHRL permits interferences with the right to privacy in the course of criminal investigations.
However, it prescribes that they must be lawful, and may not be arbitrary. This means that
there must be a specific legal basis for the interference in question. This legal basis, in turn,
must provide sufficient guarantees to prevent arbitrary resort to the measure. It must specify
under which circumstances the measure may be ordered, by whom it may be ordered, and
which considerations may factor into the decision whether or not to order it. There is a certain
overlap between the requirements of lawfulness, and necessity and proportionality. The interference must be proportionate to its aim, and the provision of effective safeguards against
arbitrary resort to the measure is considered a part of the proportionality test as well. The execution of the measure must also be proportionate, which means that the object of a search
must be specific, and only reasonable force may be used. IHRL incorporates a clear preference for judicial oversight with regard to the ordering and execution of coercive measures.
Although this requirement is not absolute, it is clear that it will be more difficult for states to
justify interferences with the right to privacy in the absence of such oversight.

2.2.

The right to privacy in the context of inter-state cooperation in criminal matters

The majority of the investigative activities for the purposes of international criminal trials are
executed by states on behalf of the ICTs. As a result, the legal framework governing the protection of the right to privacy before the ICTs differs significantly from the framework governing the protection of the rights discussed in the other chapters of this study. Cooperation is
of even more primary importance. International cooperation in the investigation of crime is
not unique to the context of the ICTs, as states also cooperate with each other given the increasingly transnational dimension of crime. Therefore, this section addresses the protection
of human rights in the context of inter-state cooperation in criminal matters. As will be seen,
the cooperation between states and the ICTs in the investigative process is heavily modeled
on inter-state cooperation in this field. In addition, the investigation of crime in the context of
such cooperation raises distinct human rights issues that are foreign to purely domestic investigations. Such transnational investigations are fragmented, given the factual division of labor
between different states involved in the investigation and the trial. This necessarily implies a
parallel fragmentation of the factual capability, as well as of the responsibility to protect the
rights of persons implicated in the investigative process. As a result, the IHRL framework
applicable to transnational investigations of crime has a number of distinct features that differ
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from those that apply to purely domestic investigations. The purpose of this section is to provide a brief introduction into the field of inter-state cooperation in criminal matters from the
perspective of the privacy rights of persons affected by transnational investigations. It is not
possible within the scope of the present inquiry to do full justice to the complexity of the issues. At the same time, these issues cannot be ignored, since they are crucial for a proper understanding of the human rights related problems that arise in the cooperation between states
and ICTs.
Inter-state cooperation in criminal matters classically involves two states: the requesting state, which wishes a certain investigative measure to be carried out in the territory of
another state, and the requested state, which is asked to execute such an investigative measure. Generally, a bi- or multilateral treaty on mutual legal assistance governs the relationship
between the requested and requesting state. There is a plethora of different Mutual Legal Assistance Treaties (MLATs) across the globe that govern a web of bilateral inter-state relations
in this field, which makes it impracticable to cover the actual content of such agreements indepth. Instead, the UN Model Treaty on Mutual Legal Assistance in Criminal Matters (UN
Model Treaty) will be used as a blueprint throughout this section, as it is a widely used format for states that conclude such treaties.
This section focuses on the human rights obligations of states that request cooperation, since the ICTs will mostly be on the requesting side of cooperation as well. The section
is structured according to three moments during which human rights obligations may arise for
the authorities that request (other) states to conduct coercive investigative measures on their
behalf. The question is whether, and if so, which guarantees are in place to protect the right to
privacy at each stage. The first moment is when a request for assistance is formulated and
submitted to foreign authorities. As has been seen in the above, when deciding to perform
coercive measures domestically, IHRL requires states to provide for formal and material conditions for their execution. The question arises whether requesting authorities, be it of a state
or of an ICT, provide for similar guarantees when they request foreign authorities to execute
coercive measures on their behalf. The second moment is the actual execution of the investigative measure. This section focuses on the possible human rights obligations of the requesting authorities arising in the course of the execution of the investigative measure by the requested authorities. May requesting authorities request or require foreign authorities to follow
certain procedures in their execution of the request, and does IHRL require the requesting
authorities to do so? Another relevant question in this context concerns the law applicable to
the execution of the request. Does the law of the requested state, the lex loci, apply, the law of
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the requesting state, the lex fori, IHRL, or a combination of these? The third moment is after
the execution of the investigative measure, when the evidence thus gathered is being admitted
into evidence. Does the right to privacy impose obligations on the requesting authorities to
investigate whether the collection of the evidence has taken place in accordance with the right
to privacy, and what are the consequences of possible violations of this right? Inevitably, the
subsequent section touches upon issues of domestic law and practice. This is necessary to
illustrate the ways in which states have implemented their IHRL obligations, and should not
be seen as an expansion of this study’s theoretical framework to include domestic law and
procedure. Instead, the central issue pertains to the obligations of the requesting state under
the right to privacy when it formulates a request for assistance, when the request is executed,
and when it admits the information obtained into evidence.

2.2.1. Formulating and submitting a request for assistance
When domestic investigating authorities wish to execute a coercive measure, there are normally certain domestic procedural and material conditions for this, as required by IHRL. In
the Netherlands, for example, the search of homes is only allowed in the investigation of specific, more serious crimes. 72 In addition, the Dutch prosecuting authorities must obtain authorization from a judge to conduct the search, and this authorization must be motivated. 73
Generally, in order to obtain such authorization, investigating authorities must explain the
status of the investigation, including the investigative measures used thus far, the grounds for
the suspicion that a crime has been committed, and, importantly, they must justify the need
for this coercive measure. 74 The requirements of proportionality and subsidiarity apply to the
ordering and execution of searches: the judge must be able to assess the need for this coercive
measure and to provide a motivated decision. Similar requirements govern the use of other
coercive measures, such as the interception of communication. These safeguards are required
by the right to privacy of persons affected by such measures. As has been seen, coercive
measures may interfere with the right to privacy, but the permissibility of such interferences
72
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is subject to conditions of lawfulness, necessity and proportionality. These conditions translate into guarantees that must prevent arbitrary resort to these intrusive measures. 75
The question is how these guarantees are or must be provided in the context of cooperation in criminal matters. Should the authorities of the requesting state apply the same procedural safeguards for coercive measures to be executed abroad, as to the domestic execution
of such measures? Given the fact that the requesting state is in charge of the overall investigation, it is better placed to assess the legality and necessity of coercive measures. Or should the
requested state assess the legality and necessity of the measure, since its authorities will execute the measure, as a result of which the measure must be lawful under the requested state’s
laws? An answer to these questions will enable a better assessment of the human rights obligations of the ICTs when they request states to conduct coercive measures on their behalf.
IHRL provides little explicit guidance on these issues. However, states cannot circumvent their human rights obligations through international cooperation. 76 This militates in
favor of the analogical application of the safeguards associated with the use of coercive
measures to situations of inter-state cooperation in criminal matters. The Dutch Supreme
Court, for example, has decided that the same domestic requirements apply to a Prosecutor’s
request to conduct a home search when s/he requests foreign authorities to conduct the
search. 77 This means that a Dutch Prosecutor must obtain authorization from a national judge
before s/he can request foreign authorities to conduct this coercive measure. Similarly, within
the EU, the authority issuing a European Investigation Order, ie a request for assistance, must
carry out a check of necessity, proportionality and availability of the investigative measure,
prior to submitting the request to foreign authorities. 78 The EU Directive further clearly provides that an Investigation Order may only be issued if the requested investigative measures
could have also been ordered in a similar domestic case. As a result, the regular domestic
requirements that apply to the authorization of coercive measures executed within the national legal order equally apply when these measures are carried out transnationally. 79
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However, these procedures are specific to cooperation in the framework of the EU,
where requested states are increasingly expected to almost blindly execute requests for investigative measures. The general international legal framework applicable to inter-state cooperation in criminal matters differs significantly from this. The UN Model Treaty does not impose any obligations on the requesting state related to the domestic safeguards that apply to
coercive measures. The primary aim of such MLATs is to enable and facilitate cooperation.
The assumption is that the domestic statutes, constitutions, and international human rights
norms cover the human rights obligations of both the requested and requesting state. Moreover, the law applicable to the execution of the request, particularly when it comes to the execution of coercive measures, will normally be the law of the requested state, pursuant to the
principle of lex loci regit actum. 80 Like with the execution of domestically ordered coercive
measures, internationally requested coercive measures will have to go through the regular
domestic procedures and channels of authorization in the requested state. Such authorization
processes differ per country and MLATs are in principle neutral as to the way in which requests for legal assistance are executed, and thus far, this gap has not been filled by IHRL.
The UN Model Treaty does provide some guidelines regarding the content of a request, which, in relevant part, must include a description of the request and of the assistance
sought, a description of the facts alleged and a statement of the relevant applicable law in the
requesting state. 81 Obliging the requesting state to provide details concerning the reasons and
content of a request may provide de facto guarantees for persons implicated by such
measures, since their rationale is to enable the authorities in the requested state to obtain
proper authorization for the measure to ensure its legality under its domestic law.

2.2.2. Execution of the request
Generally, the law of the state that executes the request will govern the execution of investigative measures. However, requested states increasingly take the laws and procedural requirements of the requesting state into account. 82 The UN Model Treaty’s provision on applicable law provides that the execution of the measure will be governed by the law of the requested state, but also that the requesting state should carry out the request in the manner
80
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specified by the requesting state, as long as this is not prohibited under its domestic law.83
The requesting state may thus ask for the measure to be executed in a certain procedural
manner. In addition, Article 5(1)(e) of the UN Model Treaty provides that the request should
contain the reasons for, and details of, any particular procedure or requirement that the requesting state wishes to be followed. The possibility of requesting procedures to be followed
exists in order to help ensure the admissibility of the evidence in the subsequent trial in the
requesting state. As a result, the role of the requesting state, in possibly including certain procedural and human rights related requirements in its request, might help protect the rights of
persons affected by coercive measures executed in the course of transnational investigations.
The UN Model Treaty recognizes that the requested state may comply with the procedural requests of the requesting state, as long as these are not contrary to its domestic law.
Theoretically, such procedures could include the enforcement of guarantees to protect the
privacy rights of suspects. However, states’ willingness to take the requesting state’s procedural wishes into account is largely limited to measures that are not of a coercive nature. 84
The lex loci primarily governs the execution of coercive measures that might interfere with
human rights, including the right to privacy, precisely because states must respect their own
international and domestic human rights obligations. As a result, the idea that states might
request other states to abide by additional procedural guarantees in the execution of coercive
measures remains largely theoretical since this possibility is rarely used in practice. 85 However, it has the potential to increase and strengthen human rights protection in inter-state cooperation in criminal matters.
Another possible avenue to strengthen the protection of human rights in this field involves requested states, which may, under certain conditions, refuse cooperation when it
might violate human rights. MLATs generally recognize several grounds for states to refuse
cooperation requests. The UN Model Treaty includes refusal on the grounds that the request
‘requires the State to carry out compulsory measures that would be inconsistent with its law
and practice had the offence been the subject of investigation or prosecution under its own
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jurisdiction’. 86 This enables requested states to refuse to cooperate with requests that are not
compatible with its human rights obligations, be they of a domestic or international nature. 87
In addition, the UN Model Treaty refers to reasons of public order (‘ordre public’) as a
ground for refusal, which may include human rights related reasons. The requested state’s
possible refusal to cooperate to prevent human rights violations might operate as an incentive
for the requesting state to ensure conformity of their requests with IHRL.
The protection of privacy rights in inter-state cooperation in criminal matters largely
depends on the lex loci, given its primary applicability in the context of coercive measures.
However, there is a significant risk that the requested state will be unable to provide the same
human rights guarantees in the context of transnational investigations, as it normally does in
its domestic investigations. The authorities of the requested state may have only limited information regarding the facts supporting the request for a coercive measure, which will complicate their assessment of the legality and necessity of the measure in question. 88 Although
the requesting state should provide sufficient information to the requested state to enable it to
conduct the measure in question, the requesting state is in a better position to properly assess
the legality, necessity and proportionality of coercive measures, because it has much more
information at its disposal regarding the investigative measures taken and the evidence gathered thus far. 89
Second, the requested state may have a general obligation to execute the coercive
measure pursuant to an MLAT. The fact that coercive measures are executed pursuant to cooperation requests adds a new dimension to the assessment of the measure’s necessity, or at
least an extra factor to take into consideration for the requested state’s authorities. Although
MLATs do recognize human rights concerns as grounds for refusal, such refusal is discretionary. 90 State authorities may have a myriad of reasons not to refuse to cooperate, given the
reciprocal nature of relations between states. Inter-state cooperation in criminal matters is
built on a degree of mutual trust between cooperating parties. As a result, a rule of noninquiry has developed according to which requested states, to a certain extent, trust the re86

Art 4(1)(e) UN Model Treaty.
Ruggeri (n 79), 549.
88
Alphons Orie, ‘De Verdachte Tussen Wal en Schip of de Systeem-Breuk in de Kleine Rechtshulp’ in E André
de la Porte and W Bremmer (eds), Bij Deze Stand Van Zaken - Bundel Opstellen Aangeboden Aan A L Melai,
(Gouda Quint 1983), 355, who also notes that the limited availability of remedies in the requested state may
serve to discourage the requested state’s authorities from conducting a full check, since they will not be able to
provide remedies in any case.
89
Aukje van Hoek and Michiel Luchtmann, ‘Transnational Cooperation in Criminal Matters and the Safeguarding of Human Rights’ (2005) 1 Utrecht L Rev 1, 15.
90
Klip (n 82), 343; Harmen van der Wilt, ‘Bewijs En Kleine Rechtshulp: Rode Draad ‘Bewijs En Bewijsrecht’’
(1999) 48 Ars Aequi 52, 526.
87

135

questing state’s assessment of the necessity of the measure and its legality. 91 Further inquiries
could be seen as demonstrating a degree of distrust towards the requesting authority, which
might harm the reciprocal relationship between the two states in question. 92
Grounds for refusal are relied upon less and less in inter-state cooperation in criminal
matters, since the need for state cooperation in the combating of crime are thought to outweigh concerns regarding the protection of individual rights. In the EU, the high degree of
mutual trust amongst member states is based on the assumption that the legal protection
across all EU member states is more or less equivalent, as a result of which states almost automatically execute requests for cooperation, and will refrain from providing an additional
legal check for decisions that have been made in other member states. 93 This recognition
manifests a high degree of mutual trust, which is essentially based on the assumption that all
EU member states comply with human rights law. 94 The propriety of this assumption is questionable, even though all EU member states are party to the ECHR. 95 Similarly, in the context
of expulsion proceedings, the ECtHR has held that where there is evidence of practices that
are contrary to the convention principles in the receiving state, member states cannot simply
rely on the presence of domestic laws and the ratification of international conventions that
seek to guarantee respect for human rights, as proof of adequate protection against the risk of
ill-treatment, even when the receiving state is party to the ECHR. 96
The regulation of the right to privacy is not uniform across all states. The right to privacy sets certain parameters and requires states to regulate interferences with this right and to
provide guarantees against arbitrary interferences. Each state may do this in a different way
and each may be acceptable under IHRL. For example, it has been noted that ‘in terrorist investigations in France the juge d’instruction shares information with and generates evidence
from security service in a way that would be unacceptable in England and Wales’. 97 The ECtHR grants states a margin of discretion in deciding how to regulate these matters domestical91
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ly, which allows for large disparities between legal systems. On a global scale, such disparities will be even larger than within ECHR states parties. When different legal systems are
combined through transnational investigations, these disparities may cause gaps in the protection of human rights, because the guarantees that are normally offered by each system separately are not applicable in the context of inter-state cooperation. 98

2.2.3. Evaluating evidence obtained
The final moment where obligations related to the right to privacy in the context of an international investigation might arise is when evidence is adduced at trial that was collected by
foreign authorities in a manner that may have violated the right to privacy. As has just been
pointed out, procedural rights have a high risk of losing their effectiveness when legal systems are combined in the context of international cooperation, and exclusion of evidence obtained through human rights violations might constitute an appropriate remedy. The requesting state could test the legality of the manner in which the evidence was obtained by the requested state. However, this raises several problems, which largely follow from the fact that
the execution of such transnational coercive measures is carried out by the requested state
under its own domestic law.
It is difficult for the judiciary of the requesting state to adjudicate upon the manner in
which the evidence was collected by the requested state. They might have too little information concerning the applicable law in the state that executed the coercive measure, or
about the exact manner in which the measure was executed. 99 As a result, they may not be
able to adjudicate upon the manner in which the evidence was collected. In addition, the principle of sovereign equality makes states unwilling to judge the domestic conduct of other
states. 100 Furthermore, assessing another state’s domestic conduct through the lens of the requesting state’s own human rights obligations is sometimes considered tantamount to extraterritorial application of the requesting State’s law. 101 As a result, it is unclear what legal
standard the requesting state should apply in this regard. Moreover, since inter-state cooperation in criminal matters rests on a web of reciprocal inter-state relations, states will be hesitant to judge other states’ execution of coercive measures, because it might have a negative
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impact on their mutual relationship. 102 In the field of such inter-state cooperation, there is a
longstanding custom of non-inquiry by judicial authorities regarding the legitimacy of the
acts of foreign authorities. 103 The result is the adoption in judicial practice of a presumption
of legality of those acts. 104 The courts of states that are active in providing or requesting legal
assistance will generally not inquire into the propriety of the taking of certain evidence, including searches and seizures, that were executed by foreign authorities. 105
Although requesting states do not categorically refuse to assess the manner in which
evidence was obtained, they do generally apply a different, higher standard for the exclusion
of such evidence than for evidence that was obtained domestically. 106 Domestic courts are
generally reluctant to interfere with the process of inter-state cooperation in criminal matters
because it rests on vital interests of international comity and therefore falls within the preserve of the executive. 107 Exclusion of evidence is usually only an option in the interests of
‘fairness’ or ‘fundamental principles of justice’, where the conduct through which the evidence was obtained ‘shocks the conscience of the court’, or where admission would ‘bring
the administration of justice into disrepute’. 108 These are vague standards, warranting the
conclusion that IHRL governing the use of evidence obtained by foreign authorities remains a
largely grey area. 109 State practice does appear to posit an international exclusionary rule, but
only in the most heinous or shocking of cases. 110 However, ‘courts have proven difficult to
shock, and have declined to exclude evidence resulting from serious invasions of privacy and
personal liberty’. 111
At the same time, the development of IHRL has not kept up with the developments in
the field of inter-state cooperation in criminal matters. For example, the ECtHR has been argued to act as an outright supporter of such cooperation at the expense of the effective protec102
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tion of Convention rights. It seems that the public interest in mutual legal assistance takes
precedence over an effective application of human rights. 112 For example, in Chinoy v. UK,
authorities from the United States had intercepted telephone conversations from the suspect’s
home in France, which were subsequently adduced in extradition proceedings in the UK.
There appeared to have been no legal basis whatsoever for the telephone intercepts, and yet
the ECnHR found the plaintiff’s claims to be manifestly ill-founded. 113 The Commission relied on the fact that the UK was not responsible for the actual collection of the evidence, as a
result of which its responsibility under the Convention could only arise for its use of the evidence at trial. 114 However, The Commission accorded considerable weight to the fact that the
extradition proceedings in the UK formed part of the international campaign against drug
trade, and considered that although there were doubts regarding the legality of the way in
which it had been gathered, the evidence had been relevant, and that therefore, no violation of
the right to privacy could be found on the part of the UK authorities. 115 On the one hand, this
decision seems to allow for a silver platter approach, where the trial state can simply use illegally obtained evidence. 116 At the same time, the Commission’s emphasis on the lack of involvement from the UK might imply that had the UK been the author of a request for legal
assistance, pursuant to which evidence had been illegally obtained, it might have borne some
responsibility. Similarly, Dutch courts will set aside the rule of non-inquiry in cases where
Dutch officials were somehow involved in the execution of the investigative measure. 117
In Echeverri Rogriguez v. the Netherlands, the suspect alleged that parts of the evidence used against him had been illegally obtained. The Dutch courts, however, had relied on
the rule of non-inquiry and refused to assess the collection of the evidence. 118 The ECtHR
accepted the Dutch courts’ line of reasoning, recalling its long-standing approach to the admission of evidence, considering that this was ‘primarily a matter for regulation by national
law’, while the ECtHR will only ‘ascertain whether the proceedings as a whole, including the
way in which evidence was taken, were fair’. 119 The investigative methods that were at stake
112
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here did not relate to the right to privacy alone and the claimant did not allege any violations
of Article 8 specifically. As a result, possible violations of the right to privacy were not examined. The Court did recognize that although the Convention allows for the use of evidence
obtained by foreign investigating authorities, the subsequent use of such evidence at trial
could raise issues under the right to a fair trial if there are reasons to assume that defence
rights have been disrespected. 120 The defendant, however, bears the burden of proof. 121
Another case dealt with a search conducted by Austrian authorities pursuant to a request from Germany. 122 According to the ECnHR, the search was ‘in accordance with the
law’, because it was based on Austrian law. Interestingly, despite the fact that the Austrian
courts had not performed the usual test of necessity, appropriateness and proportionality, and
had relied on Germany’s assessment thereof, the search was not illegal because there was no
indication that the search was objectively unjustified or disproportionate. 123
This warrants the conclusion that under the ECHR, a principle of ‘qualified noninquiry’ applies to carrying out coercive measures on behalf of other states. 124 The use of
evidence obtained abroad may raise issues under the right to a fair trial if the manner of collection was in violation of essential defence rights. 125 It is not obvious whether such rights
may also include the privacy rights of persons implicated by the coercive measures, or are
limited to defence rights. Presumably, the use of evidence obtained in violation of defence
rights may render the trial as a whole unfair under the ECHR in cases of flagrant violations,
as also supported by an array of domestic case law discussed above.
There are significant gaps in the protection of privacy rights in the context of transnational criminal investigations. 126 In contrast to international extradition practice, international
practice regarding transnational investigations has exhibited less concern for the protection of
individual rights. 127 This is broadly recognized by, for example, the International Association
of Penal Law (AIDP), which has repeatedly focused on these problems. 128 These shortcom120
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ings can be explained by the occurrence of gaps in the protection of human rights in the context of transnational criminal investigations. 129 These consequences of the fragmentation of
criminal investigations have been aptly described by Alfons Orie. On the border between
legal systems, the suspect may lose a significant amount of guarantees that each system
would accord her/him separately. 130 IHRL leaves states discretion in the manner in which
they protect the right to privacy in the context of a criminal investigation. Some countries
have created strong ex ante guarantees, where every limitation of the right to privacy must be
judicially authorized and is subject to a strict test of necessity, legality and proportionality,
whereas other systems provide for strong ex post facto guarantees, and offer strict rules on the
exclusion of illegally obtained evidence instead. 131 When combining two different systems,
this could lead to the weakening of human rights protection. 132 As Hodgson notes, ‘this mix
and match approach of mutual recognition lacks criminal procedural integrity: taking evidence from a criminal process characterized by judicial supervision, and transplanting it for
use in a two-party adversarial criminal procedure, for example, can create an asymmetry in
the protection available to suspects and accused persons, making it difficult to determine
whether, overall, there has been a fair (pre)trial.’ 133 In such scenarios, the questions of whether the procedural law of the executing state has been respected and what consequences procedural violations should have are not answered in the usual manner within the same system,
which has led to diminished protection in practice. 134
The fragmentation of the responsibility to protect human rights in inter-state cooperation in criminal matters makes it hard for individuals to get a remedy for possible violations
of their rights. For example, if a requested state executes a search that is subsequently alleged
to have been unlawful, it is difficult for the domestic authorities of that state to effectively
assess the unlawfulness, as it cannot—or will not—adjudicate upon the application of foreign
law pursuant to which the search was ordered, and because it has too little information to
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determine the necessity and proportionality of the search. 135 What is more, the person standing trial in the requesting state might not be able to apply for remedies in the requested state.
On top of that, the requested state will only have responsibilities under the right to privacy,
not for the trial overall, the responsibility for which is limited to the requesting state. 136 At the
same time, if the rights of third persons that are nationals of the requested state, other than the
accused at trial in the requesting state, are violated, they may not be able to get a proper remedy in the requesting state, because they have no link with the trial. Finally, even if the person
whose rights were violated can complain in the requesting state, it will be hard for the judicial
authorities to assess whether the search in question has been conducted legally, because it
might be unfamiliar with the legal system of the requested state, and because it only has limited information regarding the actual execution of the measure. Even if this remedy is offered
in theory, its practical application might be limited. Finally, in this scheme, the sole possible
remedy for procedural violations is the exclusion of the evidence obtained through the measure. As has been seen, states are hesitant to exclude evidence obtained abroad, and use high
thresholds for exclusion. In addition, such a scheme limits the protection of this right to ex
post facto validation. The purpose of IHRL is to protect individual liberties and to prevent
arbitrary intrusions upon them, which demonstrates a need for ex ante protection. 137

2.2.4. Interim Conclusion
There are serious concerns with the protection of human rights in the field of inter-state cooperation in criminal matters. The move to shared responsibility for criminal proceedings has
not met with corresponding protection under IHRL. 138 Legal figures such as the rule of noninquiry, which can be applied both by requested states upon receiving a request for legal assistance, as well as by requesting state when they are called to assess the legality of the manner in which the evidence has been collected, stand in the way of effective human rights protection. The protection of human rights norms diminishes in the context of inter-state cooperation in criminal matters and an effective framework for the protection of—privacy—rights
in this field has yet to develop. It appears as though the interests pursued by such inter-state
cooperation often prevail over the effective protection of IHRL generally, and the right to
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privacy specifically. 139 As a result, the IHRL framework applicable to the right to privacy in
the field of transnational investigations, which should serve as a framework with which to
compare the ICTs’ law and practice, is itself flawed from a human rights perspective. As will
be seen, the obstacles to the enjoyment of the right to privacy in the context of inter-state cooperation in criminal matters have similarly come up, and are exacerbated before the ICTs. It
is therefore important to be aware of them when addressing the interpretation and application
of the right to privacy before the ICTs.

3.

Privacy and Direct Coercive Action by the ICTs

The two sections below address the independent coercive power of the ICTs. Since the Prosecutor is primarily responsible for the investigative process, focus is on her/his power to conduct coercive measures independently from states. Each section first discusses the general
applicability of the right to privacy. Second, the possible legal basis for, and regulation of the
power of the Prosecutor to conduct coercive measures is assessed.

3.1.

The ad hoc Tribunals

The only references to privacy in the legal instruments of the ad hoc Tribunals relate to victims and witnesses. 140 At the same time, the ad hoc Tribunals have confirmed the applicability of the right to privacy. 141 However, the decisions to that effect are limited in number, often relate to the right to medical privacy, and fail to identify the basis on which this right is
applied, its existence is simply assumed. 142 Some decisions do refer to international and regional human rights treaties, ostensibly to support the applicability of this right. 143 However,
139
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the ICTs have not been consistent regarding what sources of the right to privacy bind them,
as a result of which it is not clear which definition of privacy applies to them and what scope
of protection is granted. For example, the ICTY has dismissed defence arguments regarding
the illegality of interception of telecommunication based on ECtHR case law because this
was considered not binding upon the Tribunal but merely ‘persuasive’. 144 The right to privacy
in the context of criminal investigations requires states to regulate the exercise of coercive
powers of the investigative authorities. Mere references to the right to privacy would therefore not constitute sufficient protection from the perspective of IHRL. As noted, IHRL prohibits arbitrary and unlawful interferences with this right, and the law and practice of the ECtHR specifies what sorts of interferences are permissible and under what conditions. An assessment of the interpretation and application of the right to privacy before the ICTs should
therefore examine the legal basis for, and regulation of the ICTs’ coercive powers.
The Statutes of the ad hoc Tribunals do not explicitly grant the Prosecutor the power
to execute coercive measures. However, this possibility is not excluded. 145 Articles 18(2) and
17(2) of the ICTY and ICTR Statute, respectively, provide that the Prosecutor has the power
to collect evidence and conduct on-site investigations. However, they do not specify the types
of investigative measures that the Prosecutor may engage in; nor do the Tribunals’ RPEs provide further clarity. Rule 39 of both Tribunals’ RPEs is entitled ‘conduct of investigations’,
but it merely repeats that the Prosecutor may collect evidence and conduct on-site investigations. The Tribunals’ legal instruments thus fail to clarify whether the Prosecutor is empowered to execute coercive measures independently on the territory of states.
According to the ICTY Appeals Chamber, the Prosecutor has this power, but only
with respect to states and entities belonging to the former Yugoslavia. 146 There is no convincing legal rationale for this distinction between former Yugoslav and other states, although it
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is understandable from a practical point of view. 147 The crimes within the Tribunal’s jurisdiction took place on the territory of former Yugoslavian states, and their authorities may have
been implicated in the commission of these crimes. 148 Requiring the Prosecutor to involve the
authorities of the states and entities of the former Yugoslavia in the preparation and execution
of investigative measures might therefore hamper the effectiveness of the investigation. The
legal basis for this power of the Prosecutor is UN member states’ obligation to cooperate with
the Tribunal in such a manner as to enable it to effectively carry out its functions. 149 For former Yugoslav states, allowing the Tribunal to operate effectively thus means allowing the
Prosecutor (and the defence) to carry out investigative activities on their territory without
impediments. 150 These independent investigations may include coercive measures: the Appeals Chamber specifically mentioned search and seizure operations. 151
As a matter of law, the Prosecutors of the ad hoc Tribunals may thus independently
execute coercive measures on the territories of states, assuming that the Appeals Chamber’s
decision would apply to the ICTR as well. However, the practical and political ability of the
Office of the Prosecutor (OTP) to do so is limited. 152 After all, its staff does not consist of
police officers and is based at a significant distance from the location it might wish to investigate. As a result, Tribunal investigators have not often acted without the support of state
authorities on the ground. Where the ICTY OTP has acted without state support, it has generally sought the assistance of UN and NATO forces that were present on the territory of the
former Yugoslavia to assist in the execution of coercive measures. 153 At the ICTR, there appear to have been no examples of investigative measures executed independently by the OTP.
The Tribunals’ case law on independent search and seizure operations is quite limited,
either because such operations have been rare or because the information about them has remained confidential. For example, the Chamber once ordered the Prosecutor to disclose a
number of ‘search warrants’ to the defence. 154 However, it is unclear what the nature of these
warrants were, what premises were searched, and to whom they were directed, since the warrants were disclosed to the defence only, not to the public. Generally, it is assumed that there
147
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is a small number of examples of search and seizure operations executed by OTP investigators without the support of domestic authorities. 155
The ICTY has held that the execution of search and seizure operations falls within the
scope of Rule 2 of its RPE, which defines investigation as ‘all activities undertaken by the
Prosecutor under the Statute and the Rules for the collection of information and evidence’. 156
Article 18(2) of the Statute and Rule 39(i) constitute the legal basis for the power of the Prosecutor to conduct investigations. The former provision clarifies that the Tribunal may seek the
assistance of states, which does not mean it is under an obligation to do so, while states do
have an obligation to cooperate with the Tribunal. 157 From this, the prosecutorial power to
execute coercive measures independently can be inferred. Three search warrants issued by
the ICTY in Karadžić confirm that the legal basis for the Prosecutor’s power to conduct
search and seizure operations can be inferred from Articles 15 and 18 of the Statute, and
Rules 39(i), 39(ii), 53(C) and 54. 158 At the same time, an ICTY Chamber once suggested that
the power to conduct search and seizure operations could be implied in the power to arrest
suspects. 159 The general consensus seems to be that the Prosecutor’s power to conduct on-site
investigations, including coercive measures such as search and seizure operations, is based on
Article 18(2) of the ICTY Statute and Rule 39(i). 160 Before the ICTR, there is a substantial
amount of case law regarding search and seizure operations that were carried out by OTP
officials in cooperation with national authorities. In those cases, the role and responsibility of
the OTP in those operations was a bone of contention before the Chambers, and this case law
155

See also ICTY, Manual on Developed Practices (2009) <http://www.icty.org/x/file/About/Reports%20and%
20Publications/ICTY_Manual_on_Developed_Practices.pdf > accessed 13 March 2014, 12: search and seizure
operations were carried out by tribunal investigators; Sluiter 1998, 107: ‘investigation teams of the tribunal have
ventured into or through areas under Bosnian Serb control to conduct investigations, gathering evidence and
interviewing witnesses’; Cryer and others (n 146), 448.
156
ICTY, Decision Stating Reasons for Trial Chamber’s Ruling of 1 June 1999 Rejecting Defence Motion to
Suppress Evidence, Prosecutor v. Kordić and Čerkez (IT-95-14/2-T), 25 June 1999, 5.
157
ibid; ICTY, Decision on Accused Naletilić’s Reasons why Documents Seized per Search Warrant Are Inadmissible, Prosecutor v. Naletilić and Martinović (IT-98-34-T), 14 November 2001, 3; see also Art 29 ICTY
Statute and Art 28 ICTR Statute, enshrining states’ obligation to cooperate with the Tribunals.
158
ICTY, Mandat Faisant Suite à la Requête aux finds d’une Ordonnance et d’un Mandat Autorisant la Perquisition du Quartier Général de la Brigade de Bratunac, Armée de la Republika Srpska, Republika Srprska, BosnieHerzégovine, et la Saisie d’Éléments de Preuve Pertinents Trouvés sur Place, Prosecutor v. Karadžić and Mladić (IT-95-18-I), 24 February 1998, 2; ICTY, Mandat Faisant Suite à la Requête aux finds d’une Ordonnance et
d’un Mandat Autorisant la Perquisition du Quartier Général de la Brigade de Zvornik, Armée de la Republika
Srpska, Republika Srprska, Bosnie-Herzégovine, et la Saisie d’Éléments de Preuve Pertinents Trouvés sur Place,
Prosecutor v. Karadžić and Mladić (IT-95-18-I), 24 February 1998, 2; made public pursuant to: ICTY, Decision
on the Accused’s Request for Copies of Search Warrants, Prosecutor v. Karadžić (IT-95-5/18-T), 29 August
2008; ICTY, Search Warrant for the Public Security Centre (CJB) Srpkso Sarajevo, Prosecutor v. Karadžić (IT95-5/18-T), 11 September 2003, 2.
159
ICTY, Decision on Defence Request to Exclude Evidence as Inadmissible, Prosecutor v. Stakić (IT-97-24T), 31 July 2002, 2.
160
De Meester and others (n 145), 287.

146

will be discussed later in this chapter. 161 As will be seen, the ICTR has generally followed the
case law of the ICTY in considering Article 17(2) of the ICTR Statute and Rule 39(i) the legal basis for the operations, sometimes in conjunction with Rule 40.
The case law concerning the limited instances of coercive measures executed by
ICTY officials shows that the Tribunal applies few requirements in assessing the legality of
such measures. For example, in Kordić and Čerkez, the OTP had searched a defence office in
Bosnia and Herzegovina, pursuant to a judicial search warrant issued by the Tribunal. 162 The
warrant itself has not been made public, so it is impossible to assess whether the judge applied any substantive standards or safeguards prior to issuing the warrant. The defence alleged that the search warrant was insufficiently precise and constituted a fishing expedition,
citing, amongst other things, the right to privacy. 163 However, neither the Trial Chamber, nor
the Appeals Chamber addressed any of the arguments of the defence regarding the standards
applicable to such warrants. 164 The same warrant seems to have been in dispute in a subsequent case, where the Trial and Appeals Chamber again concluded that the search and seizure
was lawful, because the defence had failed to provide any evidence to the contrary. 165 The
Chamber found that the defence had not shown that excessive force had been used, and that
the warrant was ‘sufficiently precise’. 166 This suggests that, to be legal, search warrants must
be precise, and their execution may only involve proportionate force. However, in another
case, a Chamber considered a search and seizure, executed by members of the OTP, to have
been lawful, despite the absence of a judicial warrant, because ‘no identifiable rule of public
international law [exists] according to which it is mandatory to request a judge’s warrant before conducting a search and seizure.’ 167 The Chamber emphasized the high threshold for
exclusion of evidence, which apparently militated against considering the legality of the
161
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search and seizure too extensively, since even if it had been unlawful, this would not lead to
exclusion in any case. 168 The Appeals Chamber subsequently confirmed the lawfulness of
this search and seizure, and thereby implicitly confirmed that no judicial warrant was necessary. 169 The Appeals Chamber also adopted the Chamber’s line of reasoning regarding the
high threshold for exclusion. 170
Few examples of actual search warrants can be found in the case law of the ICTY. In
Karadžić, a warrant authorized the search of a public security center in Sarajevo, including
the use of force in its execution. 171 The warrant does not justify the motivation for the measure, nor does it specify the kind of documents that are to be searched for and seized, which
militates against the application of a requirement of precision for search warrants, nor does
the warrant mention that only reasonable or proportionate force is justified. The same goes
for two other search warrants, issued by Judge Jorda in 1998, of which the confidentiality
was lifted in 2008. 172 The warrants authorize direct searches by personnel of the OTP and
identify the types of documents that they are authorized to search for and seize. 173 On the
other hand, the warrants identify many categories of documents, and these categories, in turn,
are very broad. The warrants order the OTP to make an inventory of the items seized.174
However, these warrants authorized the search of military quarters, premises that may fall
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beyond the scope of the protection of the right to privacy. 175 Still the issuance of these warrants suggests that a practice existed of issuing warrants for search and seizure operations.
However, these warrants are directed towards the national authorities and order them not to
interfere with the searches. Rather than ensuring the legality of the coercive measure, these
warrants are also intended to ensure its unhindered execution. 176
Hence, the limited practice that exists in respect of the independent execution of coercive measures by the Prosecutor has sometimes involved the issuance of judicial warrants
prior to the execution of such measures, even though no such requirement is contained in the
Tribunals’ legal instruments. 177 Some authors have argued that a judicial warrant is required,
whereas others have argued against the existence of such a requirement. 178 The ICTY Appeals Chamber, itself, however, has held that a warrant is not a requirement for the lawfulness
of a search and seizure operation. 179
Furthermore, a few decisions suggest the application of certain requirements for
search and seizure operations, including a requirement of precision of judicial warrants, of
proportionality of the use of force in their execution, and of an inventory to be made up subsequent to the measure. However, this practice is too inconsistent to support the conclusion
that real and effective guarantees exist at the level of the ad hoc Tribunals that regulate the
exercise of their coercive power. 180 As a result, the Prosecutor’s exercise of coercive power
that may interfere with persons’ right to privacy appears almost unregulated. There is no specific legal basis for coercive measures in the legal instruments of the Tribunals and the exercise of this power is not subject to substantive limitations or review. The limited practice of
the ad hoc Tribunals does suggest that the Prosecutor has had little resort to this power, as a
result of which the actual possible instances of interferences with privacy rights may have
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been limited. Nevertheless, this under-regulation is coupled with an unwillingness on the part
of the Tribunals to assess alleged violations of the right to privacy. This will be further expanded upon subsequent to the discussion of the regulation of coercive measures that are executed in the context of state cooperation with the ICTs.

3.2.

The International Criminal Court

Like those of the ad hoc Tribunals, the ICC’s legal instruments only references to privacy
related to victims and witnesses. 181 However, the ICC has also confirmed the general applicability of the right to privacy in its legal framework. 182 The Court has referred to Article
21(3) as the legal basis for the application of this right. 183 Other decisions only referred to
sources of international law, notably the ICCPR, ACHR and ECHR, to justify the right’s applicability without mentioning the legal basis in the Statute for doing so. 184 Other decisions,
however, simply refer to this right without explaining the source for its applicability, or going
into its scope of application before the ICC at all. 185 As has been stated with regard to the ad
hoc Tribunals, above, the more pressing question is whether and how the ICC Statute regulates interferences with the right to privacy. This section therefore investigates whether the
ICC has the power to execute coercive measures independently, and whether and how such
interferences with the right to privacy are regulated.
The Statute and the RPE of the ICC do not authorize the Court to execute coercive
measures independently on the territory of states. Given the exhaustiveness of the Statute, it
seems unlikely that the ICC will follow the ad hoc Tribunals in considering such a power to
be inherent or implied; 186 and the Court has not done so to date. In principle, the ICC will
181
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therefore never be exclusively responsible for the protection of the rights of individuals implicated in their investigative activities. Instead, it will generally have to depend on states for
the execution of coercive measures in its investigations. 187
There are two exceptions. First, Article 54 grants the Prosecutor the power to conduct
on-site investigations on the territory of a state, either in accordance with part 9 of the Statute,
which governs the cooperation between states and the ICC, or ‘as authorized by the Pre-Trial
Chamber under Article 57 paragraph 3 (d)’. The latter provision allows the Pre-Trial Chamber to authorize the Prosecutor to take specific investigative steps on the territory of a state,
without having secured that state’s cooperation, but only when the state in question ‘is clearly
unable to execute a request for cooperation due to the unavailability of any authority or any
component of its judicial system’.
Arguably, the investigative measures covered by this provision should include those
of a coercive nature, such as search and seizure operations, or the interception of communication. Concluding otherwise would render the execution of such coercive measures impossible, since the state in question is unable to execute them. 188 On the other hand, a draft provision that explicitly enabled the Prosecutor to execute coercive measures independently in
such a failed-state scenario was removed from the Statute. 189 However, the effectiveness of
the Court would be severely curtailed if the ‘investigative steps’ referred to in Article
57(3)(d) would not include coercive measures. Therefore, the effective functioning of the
Court would require that the Prosecutor also be able to execute coercive measures if there is
no (effective) state to do so on her/his behalf. 190
Rule 115 elaborates the relevant procedures to be followed by the Prosecutor to obtain
authorization to conduct investigative measures independently, and provides that s/he must
specify the kind of investigative activity s/he intends to employ. The Rule also provides that
the Pre-Trial Chamber’s decision must be issued in the form of an order and state the reasons
based on the criteria set forth in Article 57(3)(d) of the Statute. Finally, the Pre-Trial Cham187
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ber may order that certain specific procedures be followed by the Prosecutor in carrying out
‘such collection of evidence. 191 To date, no such applications have been made by the Prosecutor and the Court thus has not yet relied on it. 192 As a result, it is difficult to assess whether
and how the Pre-Trial Chamber will ensure the protection of the (privacy) rights of individuals affected by these investigative measures. The Statute and RPE provide limited guidance in
that regard. The Pre-Trial Chamber may specify certain procedures, but it is not explicitly
obliged to do so. Although the Prosecutor has a general duty to ‘respect the rights of persons
arising under this Statute’, and Article 21(3) provides for the hierarchical superiority of internationally recognized human rights, it may be questioned whether such indirect guarantees
suffice to effectively ensure the protection of the privacy rights of persons affected by the
investigations. Such broad standards do not seem consistent with the requirements for lawful
interferences with the right to privacy developed in IHRL.
One condition for the exercise of this power to execute coercive measures independently is judicial authorization. Given the requirements laid down in Rule 115(1), it is
also clear that the Prosecutor must specify the type of measure s/he wishes to execute. Arguably, the requirement of proportionality also applies, because, as will be seen below, the ICC
has held that this principle applies to search operations carried out by national authorities, in
the presence of the Prosecutor. 193 It therefore seems logical that a similar requirement would
apply to coercive measures executed by the Prosecutor independently. However, this socalled failed state exception has a very limited scope of application, and is only likely to be
found in cases involving a complete collapse of the state’s institutions. 194
The second exception to the rule that state consent and cooperation are required for
the exercise of investigative measures by the ICC is provided for in Article 99(4). However,
this provision explicitly excludes compulsory measures from its scope. This exception was
included in order to allow states to protect its interests or those of its citizens. 195 Other than in
the failed-state scenario, the ICC Prosecutor thus has no authority to execute coercive
measures independently from states on their territory.
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Unlike the legal instruments of the ad hoc Tribunals, the Statute and the RPE of the
ICC do explicitly provide the Prosecutor with the power to execute coercive measures independently, but this only applies to ‘failed states’. Since this situation has not yet occurred
before the ICC, it is difficult to predict the issues that will arise in practice. However, from
the perspective of the right to privacy, it is a definite improvement from the ad hoc Tribunals
that the ICC’s Statute and RPE provide a specific legal basis for this power, and provide
some – albeit limited – regulation regarding the way it is to be executed. Notably, the requirement of judicial authorization may offer some guarantees. However, neither the Statute
nor the RPE specify any formal or material conditions for the issuing of such judicial authorization in the case of coercive measures. Although the ICC’s approach can be seen as an improvement from that of the ad hoc Tribunals, it can still be criticized from the perspective of
IHRL for its lack of specific safeguards.

4.

Privacy and Coercive Measures Executed in Cooperation with States

The bulk of the investigative activities of the ICTs are carried out by states. The protection of
the right to privacy in this context is therefore of primary importance. As stated above, there
are significant obstacles to the effective protection of the right to privacy in the context of
inter-state cooperation in criminal matters. 196 The specific nature of the cooperation between
states and the ICTs exacerbate these problems, and the execution of coercive measures in this
context raises additional problems of its own.
Before commencing the analysis, it is important to note that the legal framework governing cooperation amongst states differs from the frameworks that apply to cooperation of
states with the ad hoc Tribunals and with the ICC. On a general level, traditional inter-state
cooperation is characterized by sovereign equality, consent, and reciprocity. States are free to
choose whether or not to enter into agreements with other states to provide mutual legal assistance, and when they do, they decide on the content and scope of the obligations laid down in
such agreements. This results in reciprocal relations that entail an obligation to provide legal
assistance whenever another state so requests, but at the same time there are grounds for refusal as well as certain guidelines for the content of a request. 197
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The Statutes of the ICTY and the ICTR lay down an absolute obligation incumbent
upon states to cooperate fully with the Tribunals. 198 This obligation is also enshrined in the
UNSC Resolutions establishing the tribunals. 199 As a result, the obligation to cooperate binds
all UN member states, since the resolutions were adopted pursuant to the UNSC’s mandate
under Chapter VII of the UNC. In addition, UNC obligations override other international
obligations pursuant to Article 103 as a result of which the obligation to cooperate is hierarchically superior to other obligations. This obligation to cooperate includes the obligation to
take certain actions vis-à-vis individuals present in states’ territory. 200 Finally, unlike in the
context of inter-state cooperation, where there are normally a number of grounds for refusal,
the ad hoc Tribunals only recognize national security concerns; and even then, the Tribunals’
Chambers decide whether or not these concerns are legitimate and may indeed constitute a
ground for refusal. 201 States thus have an absolute and almost unconditional obligation to
cooperate with the ad hoc tribunals. 202 Cooperation between states and the ad hoc Tribunals
has therefore been argued to be of a vertical nature, whereas cooperation amongst states is
horizontal. 203 As a result, it is more appropriate to speak of state assistance to the Tribunals,
instead of state cooperation with them. 204 This vertical relationship has a profound impact on
the way in which states handle cooperation requests and, as a consequence, on the protection
of human rights in the execution of such requests. While states may refuse to execute a regular request for legal assistance if it does not live up to their domestic standards, this is not the
case when it comes to the ad hoc Tribunals. From an international law perspective, states are
precluded from reviewing, let alone rejecting requests and orders from the ad hoc Tribunals. 205
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The cooperation regime of the ICC is different from that of the ad hoc Tribunals. It
was subject to heavy debates, because of its direct impact on states parties. 206 The result of
the negotiations is a cooperation regime that is less vertical in nature. States’ obligation to
cooperate is less absolute and domestic law has been given a (more) prominent place. In that
sense, the cooperation with the ICC is more akin to classic inter-state cooperation in criminal
matters, but there are also significant differences. There are fewer grounds for refusal of a
request for assistance, there is no reciprocity, and the ICC itself has the authority to settle
disputes arising in the context of cooperation. 207 Overall, the ICC Statute creates a cooperation regime that incorporates both vertical and horizontal aspects. 208 Article 86 obliges states
parties to cooperate with the Court. This obligation is less absolute than the obligation to cooperate with the ad hoc Tribunals, because it relates only to forms of cooperation specifically
provided for by the Statute. 209 Furthermore, the Rome Statute recognizes more grounds for
refusal of assistance than national security alone. These grounds for refusal may enable states
to ensure the rights of persons implicated by the investigative activities on behalf of the
ICC. 210
Despite these different legal frameworks, states have by and large employed existing
schemes for inter-state cooperation to process requests for assistance from the ICTs. The impact of classic inter-state cooperation in criminal matters on the cooperation between states
and ICTs should therefore not be underestimated. Even more so given the fact that the cooperation framework at the ICC is more akin to classic inter-state cooperation. The following
discussion address whether, and if so, what obligations the ICTs may have under the right to
privacy when they (1) submit a request for legal assistance, (2) when the request is executed,
and (3) when they admit the results of the measures into evidence.

4.1.

The ad hoc Tribunals

4.1.1. Formulating and submitting a request for assistance
The Statutes of the Tribunals provide little guidance as to the legal basis for the formulation
of requests for assistance to be submitted to states. They simply provide that the Prosecutor
206
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has the power to ‘collect evidence and to conduct on-site investigations’, and that s/he may,
as appropriate, seek state cooperation in doing so. 211 The Tribunals’ RPEs reiterate this power
without adding further specification as to which kind of measures s/he is entitled to request. 212 The RPEs further provide that the Prosecutor may seek cooperation from states and
international bodies and that s/he may ‘request such orders as may be necessary from a Trial
Chamber or a Judge’.

213

In cases of urgency, s/he may request states to seize physical evi-

dence during the arrest of a suspect. 214 Finally, the RPEs provide that the Prosecutor shall be
responsible for the ‘storage, retention, and security of information and physical material obtained in the course of [his] investigations’, 215 to which the ICTR RPE add that s/he must
‘draw up an inventory of all materials seized from the accused’, and that s/he must return,
without delay, all materials that are of no evidentiary value. 216
It appears as though Rule 40 specifically regulates the seizure of materials the OTP
believes to present evidentiary value, and limits this to cases of ‘urgency’. However, ‘urgency’ is nowhere defined, and the Tribunals’ case law shows that there has not been a strict interpretation of these provisions. Quite the contrary, although several ICTR decisions addressed Rule 40(A)(ii), none of these discuss the implications of this term, as a result of
which it should not be interpreted as a substantive or procedural limit to the Prosecutor’s
power to seize evidence. In addition, the case law of the Tribunal shows that the Prosecutor
also has a general power to request states to conduct coercive measures on her/his behalf, and
that this power is based on Article 17(2) and 18(2) of the ICTR and ICTY Statute, respectively, and on Rule 39 of both Tribunals’ RPE.217 The power to request search and seizure opera211
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tions to be carried out is thus not limited to cases of urgency, as Rule 40 might suggest. Indeed, Rule 40 has not been the sole legal basis employed for search and seizure operations.
Instead the Tribunals have also often relied on their general power to request cooperation and
states’ obligation to comply. As such, the Tribunals’ legal frameworks grant the Prosecutor a
broad power to collect evidence and conduct on-site investigations, and to seek the assistance
of states in doing so. The Prosecutor may turn to states directly, without having to go through
the judicial authorities at the Tribunals. 218
The Tribunals’ legal frameworks do not regulate the formulation or submission of requests for legal assistance. There is no requirement of judicial authorization enshrined in the
Tribunals’ legal instruments, or developed in their case law. There is a number of isolated
examples of search warrants issued by the Tribunals, but these do not suffice to support the
conclusion that such warrants are required before the Prosecutor may ask states to execute
coercive measures on her/his behalf. 219 Several authors argue in favor of a requirement of
judicial authorization for search and seizure operations and coercive action in general. 220
However, although practice shows some examples of judicial warrants for coercive action, no
general requirement of judicial authorization by the ad hoc Tribunals for coercive action can
be deduced from the Tribunals’ law and practice. 221 As has been noted, the ICTY has explicitly rejected this requirement. 222 Furthermore, the limited amounts of warrants that have been
issued by the Tribunals do not address the factual motivation for the search, or questions such
as the proportionality or necessity of the search, or the specificity of the warrant. Finally, the
case law of the ad hoc Tribunals has not addressed the right to privacy in the context of covert operations, such as the interception of communications. 223 No warrants can be identified
that authorized such coercive measures, nor have Chambers ever examined their legality from
the perspective of the right to privacy.
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The only regulation of search and seizure operations at the ICTR appears to be the requirement that the Prosecutor draw up an inventory afterwards. 224 The ICTY has confirmed
this requirement, but it has also held that the absence of an inventory will not lead to the exclusion of evidence. 225 The Tribunals’ legal frameworks provide no further specification as to
the form or content of requests for coercive measures, nor do they incorporate any checks or
guarantees to protect the (privacy) rights of persons subject to the requested measures. Where
most domestic codes of criminal procedure provide a threshold of a certain level of suspicion
and tests of proportionality of the coercive measure in question, no safeguards are in place to
limit the Prosecutor’s exercise of such powers. The legal frameworks of the Tribunals do not
even specify which coercive measures the Prosecutor may request or execute. The only
threshold for the execution of coercive measures is arguably the threshold for the commencement of an investigation, which is that there must be ‘sufficient basis to proceed’.226
There is no other requirement enshrined in the Tribunals’ legal frameworks for coercive action and no need for an underlying justification or specific basis for the use of a specific
measure, such as the existence of reasonable grounds or probable cause. 227
However, according to the ICTY Manual on developed practices, internal guidelines
have been developed by the OTP, which emphasized, amongst other things, ‘the need to provide a legal framework for an investigation’. 228 These guidelines seemingly also address
search and seizure operations, specifically, and are said to lay down the ‘legal procedures for
search warrant applications, the execution of search warrants, including guidelines on cooperation with international bodies, and the use of reasonable force’. 229 However, given the
224
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non-public nature of these guidelines, it is impossible to assess their content. 230 Apparently,
these guidelines are also unknown to the defence, as a result of which the defence cannot rely
on them to monitor the OTP’s conduct. In a 2005 appeal brief, the defence lamented this absence of a threshold for coercive action and sought ‘the establishment of some standard of
review for search warrants in order to protect against prosecutorial capriciousness and seal’,
and for the installment of probable cause as a minimum requirement for coercive action. 231
However, neither the Prosecutor nor the Chamber addressed these concerns. 232
The power of the Prosecutor to request any form of cooperation s/he deems necessary
in the interests of the investigation is thus not subject to any legal limits. This broad power is
coupled with a broad and absolute obligation on the part of states to cooperate with the Tribunals, the implications of which will be further explored below. 233 This duty of cooperation
extends to all organs of the Tribunal. In practice, however, state cooperation has not always
been forthcoming. In such cases, the Prosecutor has the possibility to seek a binding order
from a Trial Chamber. 234 However, that does not mean that the Prosecutor has an obligation
to seek such orders instead of turning to states her/himself. Quite the contrary, Rule 54bis
explicitly requires the parties to seek cooperation independently, before turning to the Chamber for a binding order.
Rule 54 of both Tribunals’ RPEs grants Trial Chambers the power to ‘issue such orders, summonses, subpoenas, warrants and transfer orders as may be necessary for the purposes of an investigation or for the preparation or conduct of the trial’, which the Chamber
may do at the request of either party, or proprio motu. Rule 54bis of the ICTY RPE codifies
the Chamber’s power to issue binding orders for the production of documents or information.
This provision is not concerned with the manner in which the documents or information is to
be gathered by the state, but only with conditions that the parties must satisfy before a Chamber will issue an order. Such orders could theoretically require states to execute coercive
measures to gather the information or documents sought. However, the provision does not
include any guarantees to protect the privacy rights of persons implicated by possible coercive measures. In relevant part, the provision does require the party seeking an order to identify as far as possible the documents or information to which the application relates, and to
indicate their relevance, and their necessity for a fair determination of a matter before the
230
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judge. 235 The purpose of the specificity criterion is to enable the state to identify the documents sought. 236 In addition, requests should not be unduly onerous for the state, and the state
must be given sufficient time to comply with the order. 237 The requirements for a valid request for an order are all concerned with protecting the interests of states, rather than individuals. However, their implications might serve as somewhat of a proportionality requirement.
For example, it has been held that that the Prosecutor cannot go on fishing expeditions.238
The requirements of specificity and relevance may therefore operate as requirements that, in
practice, may ensure the proportionality of cooperation orders. However, the provision asks
the Chamber to balance the interests of the party requesting the order with the interests of the
state, not of individuals. Its possible protective effect of the human rights of individuals implicated should therefore not be overestimated.

4.1.2. Execution of the request
That the law of the Tribunals does not regulate—requests for—coercive measures may be
explained in part by the fact that the Tribunals were not expected to independently execute
such measures and would have to rely on states to do so on their behalf. This led to the assumption that domestic law would govern the execution of coercive measures. 239 The ICTY
has explicitly adhered to this position.240 Like in regular situations of inter-state cooperation
in criminal matters, the requested state is expected to follow its domestic procedures for the
authorization of coercive measures pursuant to foreign requests. These domestic procedures
are expected to protect the privacy rights of persons implicated by the investigative measures.
States’ relevant obligations under IHRL are thought to apply to their execution of requests of
235
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the ad hoc Tribunals. 241 However, the relationship between states and the ad hoc Tribunals is
fundamentally different from that between states inter se, as a result of which the operation of
such human rights guarantees may be hampered. What is more, the protection of privacy
rights in the context of inter-state cooperation is already fraught with problems, as has been
shown above, and it will be shown below that these problems are exacerbated in the cooperation between states and the ad hoc Tribunals.
The expectation thus seems to be that the obligation to protect the rights of persons affected by the investigative and coercive action on behalf of the Tribunals rests primarily with
the states that execute these measures. 242 The focus of this Chapter is on the obligations of the
Tribunals to ensure respect for the privacy rights of persons implicated in the investigative
process. However, there are a number of obstacles to the effective protection of the right to
privacy inherent in the way in which states address cooperation requests emanating from the
Tribunals. In order to provide a complete picture of the actual protection of privacy rights in
this context, it would be necessary to examine the domestic legal frameworks states have
used for the processing and execution of requests and orders for assistance by the ICTs. Although this is not possible within the scope of the present inquiry, a number of observations
can be made.
Only a limited number of states have enacted legislation to implement their obligations pursuant to the Statutes and RPEs of the ad hoc Tribunals. The website of the ICTY
shows that twenty-one states have done so regarding this Tribunal. 243 It is more difficult to
ascertain how many states have enacted specific legislation pertaining to the ICTR. In 2003,
thirteen states had done so, several of which have a single consolidated act that pertains to
cooperation with both Tribunals. 244 Be that as it may, it seems safe to conclude that relatively
few states have enacted specific cooperation legislation, and that most of them are found
among European and North American states. However, this does not mean that states that
have not done so cannot or will not cooperate with the Tribunals. 245 Such states will generally
241
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fall back on the legislation in place for the processing of ‘regular’ requests for legal assistance. In addition, the majority of the implementation legislation that is currently in place is
modeled after legislation governing regular cooperation in criminal matters. 246 The different
relationship between the ad hoc Tribunals and states has thus generally not resulted in a fundamentally different legal framework that applies to the assistance provided by states to the
Tribunals. 247
In practice, the law of the requested state will govern the execution of requests for coercive measures. 248 According to the ICTR, this means that the Tribunal has no obligations or
responsibilities regarding the protection of human rights in the execution of such measures by
the state. In one of its earliest decision on this issue, the ICTR did find that the OTP’s involvement in a search and seizure operation entailed that the law of the Tribunal applied to
it. 249 However, in subsequent case law, the ICTR has consistently held that the responsibility
for the execution of coercive measures rested with domestic authorities, and that therefore,
domestic law alone governed the execution of the operation, even if the OTP had also participated. 250 According to a Trial Chamber: ‘whoever executed the search and seizure, they were
able to so proceed only in the presence and under the auspices of Kenyan authorities’. 251 The
ICTR thus holds the view that a legal basis under national law suffices for the execution of a
search and seizure operation incidental to the arrest proceedings, without requiring any form
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of judicial authorization by the Tribunal. 252 Accordingly, if any human rights guarantees are
to be in place, these should be offered by the state, not by the Tribunal. 253
However, several factors complicate the effective functioning of such guarantees in
the context of assistance to the Tribunals. The content of such guarantees differs between
states: some will provide for a judicial check of the measure’s necessity and its proportionality, but it is by no means a given that all states with which the Tribunals cooperate offer such
guarantees. 254 In addition, it is questionable whether states will be able to effectively offer
such guarantees when a Tribunal requests coercive measures. Requested states are generally
hesitant to conduct checks of other states’ assessments of the legality, proportionality and
necessity of coercive measures. 255 It can be expected that such hesitation be as much, or even
more, present when it comes to requests from the ad hoc Tribunals. 256 After all, states have an
absolute and hierarchically superior obligation to cooperate with the tribunals and, in principle, have no possibility to review, let alone refuse their requests. If there is no room for refusal, why would states bother to conduct a check at all? Whatever the outcome of the check,
the request, in principle, has to be granted. In addition, although some domestic cooperation
laws provide that the state may, or even must refuse cooperation, these grounds for refusal
relate to sovereignty and national security concerns, and not to the possible infringement of
the rights of individuals. 257
Furthermore, there are no formal requirements for the content of a request from the
Tribunal. The Tribunals are not obliged to inform states of the reasons for a coercive measure, which will render it difficult, if not impossible, for the relevant state authorities to assess
whether the measure meets its domestic requirements. 258 How is a state supposed to assess
the necessity of a given investigative measure if it is unaware of the factual motivation for the
measure? Furthermore, implementation legislation generally does not attach legal consequences to incomplete requests, as a result of which requests that do not provide sufficient
252
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information to assess the legality of a measure under domestic law may still be executed. 259
Implementation legislation does not specifically address the operation of guarantees, such as
the conditions under which homes may be searched or communication may be intercepted.
Instead, regular laws of criminal procedure may apply by analogy, and this may afford a certain measure of protection to individuals. The operative term, however, is ‘may’. The Tribunals’ legal frameworks do not ensure that states employ such guarantees in their execution of
requests of the Tribunal. 260 While the Tribunals’ legal instruments regulate the procedures for
arrest and surrender and the questioning of persons by domestic authorities, 261 they do not
provide procedures or guarantees applicable to the execution of coercive measures. 262 This
warrants the conclusion that when it comes to state assistance for the purpose of gathering
evidence, there is less focus on the rights of the individual. 263
As such, the ad hoc Tribunals’ legal framework do nothing to ensure that the privacy
rights of persons affected by investigative measures conducted on their behalf are respected.
The protection of the right to privacy in the context of coercive measures therefore fully depends on the willingness and ability of the executing state. In addition, even where states theoretically provide such guarantees, these may not be able to operate effectively because states
may have too little information at their disposal to conduct actual checks of the lawfulness,
necessity and proportionality of the measure. There are thus significant gaps in the protection
of the right to privacy in the Tribunals’ law and practice.

4.1.3. Evaluating evidence obtained
The determination of admissibility of evidence obtained through an alleged violation of the
right to privacy is the final stage where the Tribunals may interpret and apply this right.
However, the legal framework applicable to the admission and exclusion of evidence raises
distinct issues, many of which fall beyond the scope of the present inquiry. In IHRL, the admissibility of evidence is an issue that is governed by the right to a fair trial and the right to a
remedy for human rights violations, not the right to privacy. The decision to admit or exclude
259
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evidence is informed by parameters that are different from those used to determine whether
or not a violation of the right to privacy has occurred. The use of illegally obtained evidence
in a criminal trial may or may not constitute a violation of the right to a fair trial, but this
question is less relevant for present purposes. What is interesting to ascertain, however, is in
how far the Tribunals are willing to assess the manner in which evidence was obtained, their
discussions of the law applicable to obtaining evidence, as well as their determinations of
which actors are primarily responsible for its collection.
As shown above, the ICTR initially developed a consistent line of case law according
to which the execution of coercive measures was the exclusive responsibility of the state executing the request. The execution of the measure was subject to domestic law alone, and the
Tribunal bore no responsibility for possible procedural violations that may have occurred. 264
This meant that the ICTR refused to assess the manner in which evidence was collected, and
thus did not assess possible violations of the right to privacy in that regard. The ICTY’s approach to the admission of evidence displays a different attitude to the interplay between national and international standards governing the collection of evidence. Initially, the standards
applicable to the collection of evidence, in so far as they were relevant for the Tribunal when
admitting it, were held to emanate from the law of the Tribunal and IHRL. For example, a
Chamber excluded evidence that was obtained in accordance with the relevant domestic law,
but did not adhere to the standards enshrined in the Tribunal’s legal framework. 265 Although
this example relates to the right to counsel enshrined in the RPE, it suggests that the collection of evidence should, as a minimum, be in accordance with the right of suspects and accused persons provided by the legal framework of the Tribunal itself.
However, in another decision, the Chamber admitted evidence that was obtained
through a search and seizure operation that did not adhere to Austrian criminal procedure.
According to the Chamber, excluding evidence because of ‘a minor breach of procedural
rules which the Trial Chamber is not bound to apply’ would ‘constitute a dangerous obstacle
to the administration of justice.’ 266 It was thus irrelevant that domestic procedures for search
and seizure operations had not been followed. Instead, the Chamber held that the governing
consideration was ‘the interests of justice’ and since the evidence in question was relevant
264
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and had probative value, it should be admitted. 267 The Chamber did note that it retained the
right to exclude evidence if it was obtained in violation of internationally protected human
rights, but it did not assess whether the search and seizure had violated the right to privacy. 268
This reluctance may be explained by the fact that, unlike the right to counsel, the right to privacy is not enshrined in the Tribunals’ legal frameworks. The domestic procedural violations
thus went without a remedy, and the Tribunal only assessed the accordance of the evidence’s
collection with its own legal framework, not IHRL.
The ICTY has also considered the admission of telephone conversations, intercepted
by the internal security personnel of the Bosnian government before and during the war. 269
This is one of the few examples in the case law of the ICTY where the Tribunal considered
the right to privacy in the context of the admissibility of evidence. The Chamber considered
this right to be applicable, because it was enshrined in the ICCPR, ECHR, and ACHR. 270 At
the same time, the Chamber noted that the right to privacy is not absolute and may be derogated from in times of emergency, ‘of which wartime is an example par excellence’, and may
also be limited, as provided by Article 8(2) ECHR. 271 The Chamber considered an array of
approaches in domestic criminal procedure to the use of evidence obtained in violation of the
right to privacy, as well as the approach of the ECtHR. However, the Chamber held that the
legal framework of the Tribunal mandated its own specific approach to the admissibility of
evidence, which had been developed in light of what it called ‘the important mission of the
Tribunal’. According to the Chamber, Rules 89(C) and 95 do not provide for automatic exclusion of illegally obtained evidence; instead, the manner and surrounding circumstances in
which evidence is obtained, as well as its reliability and effect on the integrity of the proceedings, will determine its admissibility. 272
Instead of assessing whether the intercepts had been collected in violation of the right
to privacy, the Chamber held that, even if the intercepts had been obtained ‘illegally’, there
were a number of reasons that would militate in favor of its admission regardless. The Chamber reiterated that ‘it would constitute a dangerous obstacle to the administration of justice if
evidence which is relevant and of probative value could not be admitted merely because of a
minor breach of [domestic] procedural rules which the Trial Chamber is not bound to ap267
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ply’. 273 It emphasized the Tribunal’s mandate to prosecute and try persons accused of serious
violations of international law, to render justice to the victims, to deter such crimes in the
future and contribute to the restoration of peace by promoting reconciliation in the former
Yugoslavia. In light of the Tribunal’s important mission, ‘it would be utterly inappropriate to
exclude relevant evidence due to procedural considerations, as long as the fairness of the trial
is guaranteed.’ 274 It also relied on the gravity of the charges brought against the accused and
the Tribunal’s mandate to adjudicate serious violations of International Humanitarian law
(IHL) when it concluded that ‘intercepted evidence, even where obtained in a pre-armed conflict period in violation of the applicable domestic law, should be admitted in evidence.’ 275 In
justifying its decision not to attach any consequences to illegality under national law, the Tribunal stated that domestic exclusionary rules serve, in part, to discourage and punish ‘overreaching law enforcement’. It was considered pointless for the Tribunal to exclude evidence
on that basis, since it would not have that discouraging effect: ‘the function of this Tribunal is
not to deter and punish illegal conduct by domestic law enforcement authorities by excluding
illegally obtained evidence.’ 276 The decision contained only superficial references to IHRL
and did not assess whether the evidence in question had been obtained in violation of internationally recognized human rights.
The approach developed in this decision has been leading in the subsequent case law
of the ICTY. Many decisions have emphasized that legality under national law is not determinative of the admissibility of evidence before the Tribunal. 277 At the same time, read together, those decisions require at least some sort of examination of whether evidence was
obtained in a manner that is in line with legal framework of the Tribunal itself. However,
such examinations have rarely taken place. The focus is on the ‘extremely high’ threshold for
the exclusion of evidence, which is often relied on as a reason to not even assess the manner
in which the evidence was collected, because it will be admitted regardless. 278
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The ICTY has also examined the legality of the interception of communication with
covert listening devices of persons standing trial for contempt, which was executed by national police forces in consultation with the Prosecutor. 279 The intercepts were not obtained in
accordance with national law because they had not been authorized by a judge. 280 The Trial
Chamber relied on Brđanin and reiterated that the approach of the Rules is ‘clearly in favor of
admissibility’. 281 At the same time, the Trial and Appeals Chamber relied on IHRL and reiterated the ECtHR’s approach that the admission of evidence obtained in violation of the right
to privacy does not necessary violate the right to a fair trial. 282 Instead, the Chamber will assess ‘the manner and surrounding circumstances in which evidence is obtained’. 283 In this
context, the Chamber considered that the police acted in ‘good faith’. 284 However, it failed to
address the separate interference with the right to privacy, or the Tribunal’s responsibility for
it. 285 In Brđanin, the evidence had been collected without any involvement of the Tribunal,
but the Chamber did not acknowledge or assess this arguably crucial difference.
In Karadžić, the Chamber held that the admission of certain intercepted conversations
into evidence, even if obtained in contravention of domestic law, would not ‘violate the accused’s right to privacy to such an extent that the integrity of the proceedings would be damaged’, thus emphasizing the high standard of Rule 95. 286 In support of this contention, the
Chamber reiterated Brđanin and held that in IHRL, the right to privacy is derogable in times
of emergency, and not absolute. 287 Subsequently, the Chamber considered its jurisdiction ‘to
prosecute and adjudicate serious violations of international law’, and ‘the charges brought
against the Accused’, and concluded that even if illegal under domestic law, the intercepted
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evidence should not be excluded. 288 According to the Chamber, the Tribunal must ‘balance
the fundamental rights of the accused with the essential interests of the international community in the prosecution of persons charged with serious violations of [IHL]’. 289
The ICTR has nuanced its initial refusal to assess the legality of the collection of evidence in situations where members of the OTP were involved in execution of the coercive
measure in question. It has considered that in cooperation between states and the Tribunal, a
combination of domestic and international law applies. 290 However, in considering the admission of evidence obtained during a search and seizure operation, the Trial Chamber held that
the domestic law of the United Kingdom, where the search in question took place, provided
sufficient grounds for it, without assessing international standards. 291 The defence bore the
burden of proving the illegality of the search and had failed to meet it. Similarly, the ICTR
has admitted intercepts of telephone conversations, although it held that it could not assess
the legality of the intercepts because it had no information about the Rwandan law applicable
to the interception, nor did it assess whether the interception had been interfered with the
right to privacy. 292 Like the ICTY, the ICTR emphasized that its inability to assess the legality of the collection of these intercepts was irrelevant, because such illegality would not in
itself lead to the evidence’s exclusion. According to the Trial Chamber, there were no indications that the admission would be antithetical to, or would seriously damage the integrity of
the proceedings. 293 In a subsequent decision, it was also held that illegally obtained evidence
did not necessarily have to be excluded. 294 The Chamber reiterated that ‘the correct balance
must be maintained between the fundamental rights of the accused and the essential interests
of the international community in the prosecution of persons charged with serious violations
of [IHL].’ 295
The Tribunals have displayed unwillingness to assess possible violations of the right
to privacy in the course of the collection of evidence. In its early case law, the ICTR employed a rule of non-inquiry with regard to the execution of investigative measures by domes288
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tic authorities. These authorities execute such measures under domestic law, and international
review of domestic measures is a sensitive issue. 296 The ICTR has somewhat softened its initial refusal to address this issue at all, while the ICTY generally appears more ready to assess
procedural violations. 297 However, the latter’s initial case law, where the fruits of domestic
investigative measures were tested for accordance with the law of the Tribunals and IHRL
has not been followed consistently in later years, or at least not with respect to the right to
privacy. In addition, the ad hoc Tribunals have adopted an approach where the defence bears
the burden of proof for establishing the illegality of coercive measures, while IHRL requires
the defence only to establish that there has been an interference with a certain right, subsequent to which the interfering authority must show that this interference was justified and
permissible under IHRL. 298 Furthermore, the high threshold for exclusion is often used as a
justification for not assessing the manner in which the evidence was collected. The bottom
line seems to be that even if privacy rights are violated during the investigation, such violations are not sufficiently serious to warrant the exclusion of evidence, which is used as a justification not to address possible violations at all. Not only does this approach fail to appreciate that violations of privacy rights are distinct from issues related to evidence admission, it
also creates a situation where the protection of the right to privacy is completely absent from
the Tribunals’ law and practice. The effect of this approach is that ‘the tribunals’ ‘law’ on
interferences with the right to privacy is unclear and lacking in guarantees against arbitrariness.’ 299 There are no ex ante guarantees to prevent arbitrary interferences, nor an effective
system to provide ex post facto remedies for possible violations.

4.2.

The International Criminal Court

4.2.1. Formulating and submitting a request for assistance
The ICC Prosecutor has a general power to ‘conduct on-site investigations on the territory of
a state’ in accordance with part 9 of the Statute, which governs the cooperation between the
296
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Court and states parties. 300 In addition, Article 54 provides a broad power to ‘collect and examine evidence’ and to seek the cooperation of states, including through entering into agreements, as long as these are not inconsistent with the Statute. 301 Part 9 of the Statute specifies
the forms of cooperation that the Prosecutor may seek from states. States parties’ obligation
to cooperate extends only to those forms of cooperation explicitly provided for by the Statute. 302 However, states are of course free to provide broader support to the Court. Article 93
specifies the forms of cooperation related to the collection of evidence by states and provides
a list of ‘other forms of cooperation’, which includes ‘the execution of searches and seizures’. 303 It also refers to more general categories of activities, such as assistance in the ‘identification and whereabouts of persons or the location of items’, ‘the taking of evidence’, ‘the
service of documents’, and the ‘the identification, tracing and freezing or seizure of proceeds,
property and assets and instrumentalities of crimes’. 304 Finally, Article 93(1)(l) provides that
states shall provide ‘any other type of assistance … with a view to facilitating the investigation’; however, this obligation only applies where the cooperation requested is not prohibited
under domestic law. This catch-all provision has been argued to include modern investigative
techniques such as the interception of communication. 305 In the provision of all the abovementioned categories of cooperation, states may have to resort to coercive measures in order
to be able to fully comply with requests of the court, but search and seizure operations are the
only coercive measure with a specific legal basis.
The Rome Statute provides no substantive or procedural requirements that must be
met before the Prosecutor can issue a request for assistance that may require the execution of
coercive measures that interfere with a person’s right to privacy. Although several authors
have argued that s/he should obtain a judicial warrant prior to issuing such a request, 306 this
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contention finds little support in the law or practice of the Court thus far. 307 The Court has
explicitly confirmed that there is no requirement for the Prosecutor to obtain judicial authorization prior to requesting states to conduct any investigative measure enumerated in article
93(1) of the Statute. 308 For example, one application for an arrest warrant by the Prosecutor
has been identified that specifically requested authorization from the Pre-Trial Chamber to
issue a warrant to France to search the apartment where the suspect resided, as well as ‘other
relevant premises, as part of or in conjunction with the arrest’. 309 However, neither the subsequent decision to issue an arrest warrant nor the warrant itself refer to a search or to any
measure other than the arrest of the suspect. 310 Subsequent decisions do clarify that the premises of the accused have actually been searched, regardless of the absence of a warrant authorizing this. 311 This seems to have been the only—public—application thus far where the
Prosecutor sought judicial authorization to conduct coercive measures. 312 The Pre-Trial
Chamber’s failure to address this issue, in combination with the fact that search and seizure
operations did take place without explicit authorization from the judicial organs of the Court
support the conclusion that there is no requirement for judicial authorization, in law or in
practice, for the execution of coercive measures by the Court.
The preparatory works of the Rome Statute show that it initially included a provision
on the execution of search and seizure operations. The 1997 compilation of proposals from
states featured a provision guaranteeing the right of persons to be ‘secure in their homes, papers, and effects against entries’. The provision also provided that searches and seizures required a warrant issued by the Court, which had to include ‘adequate cause’ and had to par307
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ticularly describe the place to be searched and things to be seized.’ 313 The subsequent recommendations of the Working Group on procedural matters to the Statute’s preparatory
committee included an almost identical provision, which specified that a Pre-Trial Chamber
should issue search warrants. 314 This provision remained in place in the ‘final consolidated
draft’ that served as a basis for the negotiations in Rome, and was a part of Article 67, which
enshrined the rights of the accused. 315 Ultimately, however, the provision was not adopted.316
It is unclear why the provision did not make it to the final draft. According to Edwards, the
drafters considered Part 9 of the Statute to protect privacy rights sufficiently. 317 With the provision, the requirement of judicial authorization for search and seizure operations, the substantive requirements for the issuance of a warrant, and the only explicit reference to the right
to privacy also disappeared from the legal framework of the ICC.
None of the subsidiary legal instruments of the ICC provide procedures for the issuance, authorization, or execution of requests for assistance that may entail coercive
measures. 318 In addition, there are no public records of requests for assistance issued by the
Prosecutor, and the states that receive them are obliged to keep these confidential. 319 The
only reference to the execution of coercive measures on behalf of the Court can be found in
its case law and in transcripts of court hearings, where such operations are sometimes mentioned. 320 On a general level, the Statute imposes an obligation on the Prosecutor to ‘fully
313
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respect the rights of persons arising under this Statute’. 321 However, the right to privacy is not
explicitly included in the Statute. Arguably, it is an ‘internationally recognized human right’,
within the meaning of Article 21(3), as a result of which the Court, including its organs, must
interpret and apply the Statute in a way that is in accordance with this right. In addition, the
Code of conduct for ICC Prosecutors includes an obligation to ensure that investigators respect the rights of persons. 322 However, such obligations are too broad and undefined to function as effective guarantees against arbitrary interferences with the right to privacy. IHRL
requires clear substantive and procedural limitations to apply to the execution of coercive
measures, and the legal framework of the ICC does not provide these.
Article 96 of the Statute does provide several content requirements for requests for assistance. The provision is very similar to Article 5 of the UN Model Treaty. 323 The Court
must specify the purpose of the request and the assistance sought, including the legal basis
and the grounds for the request. 324 By implication, this suggests that the relevant organ of the
Court, prior to requesting cooperation, must actually formulate the grounds and legal basis
for its request. So where the Prosecutor wants a coercive measure to be executed by a state,
s/he must specify the legal basis for this measure under the Rome Statute and mention the
grounds for the request. This presumably includes a motivation for the measure as well as the
desired results of the measure. In addition to the grounds and legal basis, the request must
include a concise statement of the ‘essential facts underlying the request’. 325 These requirements should enable the state to which the request is addressed, to obtain domestic authorization for the measure in question. 326 They could function as implicit or de facto guarantees to
prevent arbitrary resort to the investigative power by the Court. However, this depends on the
way the provision is employed in practice, which, due to the lack of the public record of requests for assistance, is impossible to assess. In addition, the rationale of these requirements
is to protect the interests of the states to whom the requests will be issued, rather than the
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interests of individuals who might be affected by the measures.

327

Still, these requirements

may have the effect of limiting the exercise of coercive power by the organs of the Court and
thus to prevent arbitrary interferences with the right to privacy. Other than this, the Rome
Statute does not include any substantive or procedural threshold of necessity or proportionality, or a certain level of suspicion before specific coercive measures may be ordered. Like
before the ad hoc Tribunals, the only threshold is the general threshold for the commencement of an investigation: investigative activities may only be employed if the criteria set out
in Article 53(1) have been met. 328 In relevant part, this implies that a threshold of ‘reasonable
grounds to believe that a crime within the jurisdiction of the Court has been committed’ must
be met before the Prosecutor can initiate an investigation and execute coercive measures. 329
Finally, the ICC Statute allows the Court to request states to follow certain procedures
in their execution of requests for assistance. This theoretically allows the Court to ensure the
observance of human rights standards in the execution of its requests. However, states only
have an obligation to abide by such procedures where this is not prohibited by their domestic
law. 330 The domestic law of the requested state primarily governs the execution of requests
for legal assistance. Like with the ad hoc Tribunals, the expectation is that national authorities
will apply their regular domestic procedures for the authorization and execution of coercive
measures. 331 However, the content of such domestic procedures obviously differs significantly among states parties to the Rome Statute. It is by no means a given that the domestic procedures governing the execution of domestic measures of all states parties with whom the
Court cooperates are in line with IHRL. What is more, even if the procedures are in line with
IHRL, it is not a given that these procedures are followed in the execution of requests by the
Court. 332 In that regard, the possibility envisaged in Article 96 for the Court to request certain
procedures to be followed could be an effective way to help ensure the domestic observance
of IHRL in the execution of coercive measures. However, obtaining state assistance is al327
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ready a challenge for the ICC. It is unlikely that the Court would complicate its requests for
assistance with extensive requirements directed at national authorities. Even more so given
that, as will be seen below, human rights violations committed in the course of an investigation do not necessarily lead to the exclusion of evidence and hence there is no impetus for the
Court to be strict in that regard. In addition, there is no evidence so far of the Court having
used this possibility to ensure the protection of privacy rights in the execution of coercive
measures on its behalf.
By contrast, the ICC Statute does provide for procedures that are to be followed by
states parties in their execution of requests for arrest and surrender of suspects. This procedure includes a number of human rights obligations that the Statute specifically imposes on
states. For example, states must promptly bring arrested persons before a judicial authority,
which must determine the legality of the arrest, and must assess whether the person’s rights
have been respected. In addition, states must allow the arrested person to apply for interim
release pending surrender. 333 Furthermore, the issuance of an arrest warrant by the Court is
subject to several requirements that serve to protect the rights of persons subject to such a
warrant, and a warrant may only be issued by a (Pre-)Trial Chamber. 334 Such requirements do
not apply to the issuance of requests entailing coercive measures that infringe upon the right
to privacy, nor does the Statute impose any human rights obligations on states that execute
such measures. Clearly, the impact of coercive measures on behalf of the Court on the (privacy) rights of persons implicated by such measures has not been given the same degree of attention as the arrest of persons. Although the rights at stake in an arrest are arguably more
prominent than with respect to investigative measures, this lack of attention may still result in
violations of internationally recognized human rights, in contravention of Article 21(3) of the
Statute.

4.2.2. Execution of the request
ICC member states’ obligation to cooperate with the Court is less absolute than with respect
to the ad hoc Tribunals. This arguably grants states more options to protect the—privacy—
rights of persons implicated by the investigative activities of the Court. States may refuse to
cooperate if the cooperation requested is prohibited under domestic law by ‘a fundamental
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legal principle of general application’. 335 Furthermore, the Rome Statute recognizes competing treaty obligations as a ground for refusal. 336 These grounds for refusal could theoretically
operate to protect (privacy) rights of persons implicated by requested investigative measures.
Domestic procedural standards that govern the execution of coercive measures, including judicial authorization and tests of proportionality and necessity, could fall within the
category of ‘fundamental legal principles’. 337 Theoretically, states can refuse to execute a
request for coercive measures if it does not meet their domestic standards, or if they consider
the measure to violate the right to privacy. It is unclear, however, whether states are actually
prepared to do this, and whether this has happened to date. One exception has been identified,
where the Republic of Kenya refused to execute investigative measures requested by the
Prosecutor, based, among others, on the fact that they conflicted with the right to privacy, as
enshrined in the Kenyan constitution. 338 However, the Chamber did not include this observation by Kenya in its analysis as a result of which it is not possible to draw any conclusions
from this development. The same goes for conflicting treaty obligations. If states are requested to execute investigative measures that would violate their international human rights obligations, they may request the Court to modify their request, pursuant to Article 97. Given the
confidential nature of many requests for assistance, it is difficult to assess the operation of
these grounds for refusal in practice. Still, the Rome Statute leaves more room for states to
refuse to cooperate, and human rights related concerns might serve as grounds for refusal. As
a result, the possibilities for states to protect the human rights of persons within their jurisdiction against coercive action requested by the Court are less unlikely than before the ad hoc
Tribunals, and the danger of states being ‘forced’ into cooperation in ways that might violate
individual rights is slightly diminished.
In addition, the Rome Statute’s content requirements for requests for assistance in Article 96 mitigate the risk that states that receive a request for coercive measures may not be
able to provide the guarantees they normally do, for lack of information. As stated above, the
335
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Statute obliges the Court to provide the ‘grounds’ for a request, as well as a concise statement
of the facts underlying the request. 339 This is meant to enable states to process requests in
accordance with their domestic procedure. However, a similar obligation applies to requests
in inter-state cooperation, with respect to which numerous authors have concluded that states
receiving such requests may still be unable to truly and effectively test the necessity and proportionality of the request because the information at their disposal is limited. 340 Furthermore,
states might be unwilling to perform a genuine test upon the requests for political reasons or
because of the prominence of mutual trust and the rule of non-inquiry in the field of interstate cooperation in criminal matters. These concerns can be expected to apply to requests
emanating from the ICC as well. The fact that states are formally allowed to refuse to cooperate with the Court where human rights are at stake does not necessarily mean that they
will. 341 Generally, states are simply obliged to provide cooperation requested by the Court. 342
Several aspects of the ways in which states have—or have not—implemented their
obligations under the Rome Statute suggest that the protection of human rights in the context
of such cooperation is all but guaranteed. States have an obligation to enable the execution of
requests from the Court under their domestic law. 343 States are expected to enact legislation
to implement their obligations under the Rome Statute. However, most member states have
not done so, including some states in which the Court is conducting investigations. 344 As
such, many states do not have specific procedures in place for the processing of requests from
the Court, as a result of which the protection of the privacy rights of persons implicated by
the requested investigative measures is not guaranteed either. In the absence of legislation,
there is an increased risk that overly cooperative states will neglect the protection of human
rights in their efforts to support the Court. Similarly, states that are hostile to defendants before the ICC will surely be less focused on ensuring full respect for their procedural rights in
339
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the execution of coercive measures, let alone ‘stand up’ for the rights of these persons if the
execution of ICC requests might violate them. For example, Libya’s provisional authorities
arrested and jailed defence investigators working on the case of Saif Al-Islam Gadaffi. 345
Furthermore, the dire human rights situation in a number of countries with which the ICC
must cooperate is well-known. It therefore seems inappropriate for the Court to simply rely
on states’ domestic authorities to protect the rights of persons implicated in its investigations.
In the absence of implementation legislation, states are expected to deal with the
Court’s requests under their regular frameworks for inter-state legal assistance. At the same
time, the legislation in states that did implement their obligations under the Rome Statute is
actually very similar to legislation incorporating their inter-state obligations and does little to
reflect the distinctiveness of cooperation with the ICC as opposed to inter-state cooperation. 346 Therefore, the concerns raised with regard to the protection of human rights in interstate cooperation in criminal matters practice also apply to cooperation with the ICC. Some
states’ implementing legislation, however, may cause distinct and additional problems. For
example, the Swiss implementation legislation provides fewer appeals than in regular cases
of inter-state cooperation in criminal matters, and its legislation is based on the premise that it
is for the ICC to safeguard individual rights. 347 However, this assumption is at odds with the
ICC’s position that states are the primary fora for the protection of the suspects’ rights in the
course of investigations, and neatly illustrates the gaps in human rights protection that may
occur as a result of the fragmented nature of the investigation.
On the one hand, the legal framework of the ICC governing cooperation in the execution of coercive measures leaves states more room to ensure the protection of the right to privacy of persons implicated by such measures. However, the ICC itself provides no built-in
safeguards to ensure such protection and thus seems almost indifferent towards this issue.
The ICC legal framework, like those of the ad hoc Tribunals, operates on the assumption that
states will protect the rights of persons implicated by the Court’s investigative activities; but
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it does not ensure that they will. Moreover, there are a number of practical obstacles as a result of which states are less able to effectively protect the right to privacy in this context.

4.2.3. Evaluating evidence obtained
The execution of coercive measures on behalf of the ICC has come up mainly when the evidence collected through the measure was being admitted into evidence, like before the ad hoc
Tribunals. The ICC’s provision on the exclusion of evidence is similar to those of the ad hoc
Tribunals. In relevant part, Article 69(7) provides that evidence obtained in violation of either
the Statute or internationally recognized human rights ‘shall’ be excluded if its admission
‘would be antithetical to and would seriously damage the integrity of the proceedings’. For
the purposes of admission by the Court, both the Statute and internationally recognized human rights thus apply to the collection of evidence. However, human rights violations in the
evidence gathering process shall only be remedied through exclusion of such evidence if its
admission would seriously harm the integrity of the proceedings. This is a very high standard
that is not easily met.
Article 69 further provides that in deciding on the admissibility of evidence collected
by a State, the Court shall not rule on the application of national law. 348 This provision intends to prevent the Court from testing whether domestic authorities abided by domestic laws
and standards in the collection of evidence. On the one hand, this ensures that the Court shall
not adjudicate upon domestic courts’ application of their own law. On the other hand, however, the provision does not prevent the court from assessing domestic compliance with the
Rome Statute, or with internationally recognized human rights. As a result, the Court may
have no choice but to assess the application of domestic safeguards in the execution of domestic measures, since these determine whether or not the coercive measure was executed in
accordance with internationally recognized human rights.
The ICC has rarely addressed the legality of coercive measures. In Lubanga, the defence alleged that a search and seizure operation executed by Congolese authorities in the
presence of the OTP members had violated IHRL. The issue was adjudicated upon by both
the Pre-Trial- and the Trial Chamber, and both came to the same conclusion. The dispute revolved around the search and seizure that had been declared unlawful by the Congolese judicial authorities. However, the Pre-Trial Chamber held that it is not bound by decisions of
national courts on evidentiary matters, relying on Article 69(8); instead, the Court must as348
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sess whether the evidence was obtained in violation of internationally recognized human
rights. 349 To determine whether the coercive measure in question was executed in accordance
with internationally recognized human rights, the Court focused on the right to privacy. This
right was considered an internationally recognized human right because it is enshrined in the
ICCPR, the ECHR, the ACHR, and in many African constitutions. 350 The reason for the domestic finding of illegality was that the person whose premises were searched—not Lubanga,
the accused himself—had not been present during the search. However, according to the ICC,
his absence may have violated Congolese criminal procedure, but not internationally recognized human rights. Instead, the Pre-Trial Chamber applied the principle of proportionality,
one of the requirements for a permissible interference with the right to privacy under
IHRL. 351 According to the Pre-Trial Chamber, the search had been indiscriminate and disproportionate to the aim pursued. 352 It therefore concluded that ‘in light of the ECHR jurisprudence, the infringement of the principle of proportionality can be characterised as a violation of internationally recognised human rights’. 353
The Pre-Trial Chamber then turned to the question of exclusion. As stated, the Statute
provides a high threshold for the exclusion of evidence, such that not all violations of human
rights in the execution of investigative measures necessarily lead to exclusion. In that sense,
the Court quoted case law of the ICTY, according to which ‘it would constitute a dangerous
obstacle to the administration of justice if evidence which is relevant and has probative value
could not be admitted merely because of a minor breach of procedural rules which the Trial
Chamber is not bound to apply’. 354 In addition, the Pre-Trial Chamber found that although
there is no consensus in IHRL on the standards applicable to the exclusion of evidence, the
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majority view is that only ‘serious violations’ justify exclusion. 355 Interestingly, the Trial
Chamber subsequently disagreed that the seriousness of the violation was a factor to be taken
into account under Article 69(7) of the Statute, since the Statute does not mention this criterion. 356 Similarly, this Trial Chamber held that the seriousness of the crimes committed could
not play a role either, since the ICC, by definition, only deals with serious crimes. 357
Interestingly, both the Pre-Trial and the Trial Chamber dwelled on the role of the
Prosecutor during the search. According to the Pre-Trial Chamber, the presence of members
of the OTP contributed to the broadness of the search, which seemed to be one of the reasons
it concluded that internationally recognized human rights had been violated. The Trial Chamber, however, emphasized that the actual role played by the members of the OTP during the
search was limited: they were merely present and not in a position to ‘prevent improper or
illegal activity’. 358 According to the Chamber, one important goal of remedying procedural
violations is deterrence, which was not relevant for the ICC, since it did not have authority
over the domestic authorities that were in charge of the investigative measures. 359
Ultimately, both Chambers admitted the evidence. The Pre-Trial Chamber held that a
balance must be achieved between the seriousness of the violation and the fairness of the trial
as a whole. It then admitted the evidence for the purposes of the confirmation hearing and left
a further determination for the purposes of the actual trial to the Trial Chamber. 360 The Trial
Chamber also declined to exclude the evidence, considering that the violation had not been
very serious, the fact that it was not the accused whose rights had been violated, and the fact
that the acts had been committed by domestic authorities, not members of the OTP. 361
There appears to be an inconsistency between the two decisions. The Pre-Trial Chamber did consider that the presence of members of the OTP influenced the conduct of the
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search, 362 while the Trial Chamber concluded they were not in a position to prevent illegal
activities. Furthermore, the Trial Chamber’s decision is self-contradictory. The Chamber stated that neither the seriousness of the violation itself, nor the fact that it was not the accused
whose rights had been violated, were relevant factors in making a determination under Article
69(7). However, it did subsequently rely on both of these factors in declining to exclude the
evidence.
In a later decision in Mbarushimana on the admissibility of evidence obtained through
a search and seizure operation and through interception of communication, a Pre-Trial
Chamber held that the defence allegations that the resulting evidence had been obtained illegally, had ‘not been substantiated in any way’, and dismissed all their arguments. 363 According to the Chamber, ‘it would exceed the limited scope and purpose of the confirmation hearing to require the Prosecution to introduce extensive evidence at this stage of the proceedings
as to the work practices of national judicial systems in accordance with which the intercepts
in question were carried out.’ 364 With regard to the alleged illegality of search and seizure
operations, the Chamber stated that it may be presumed that investigative measures carried
out by national authorities, be it for the purposes of a domestic investigation or pursuant to a
request by the ICC, have been carried out in accordance with domestic law, thereby creating
a presumption of domestic legality. 365 The defence bears the burden of proof to demonstrate
the illegality of domestic measures. 366
The line of reasoning adopted in the Mbarushimana decision conflicts with the approach in the two earlier decisions in Lubanga. Instead of assessing whether the domestic
measures were in line with internationally recognized human rights, the Chamber presumed
that the measures had been conducted lawfully, emphasizing that the defence had failed to
establish otherwise. This can be likened to the rule of non-inquiry, often employed by domestic courts when assessing the execution of requests for assistance by foreign authorities. Although requiring the defence to prove the illegality of a measure is not the same as categorically refusing to assess it, such a presumption of legality still limits the scope and extent of
the obligation of the ICC to assess, and take responsibility for, the way investigative
measures are executed. In IHRL, the defence bears the burden to establish that there has been
362
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an interference, whereupon the burden shifts to the state authorities to show that this interference was lawful, necessary and proportionate, and pursued a legitimate aim.
In the absence of further case law on the issue, it is difficult to predict which line of
reasoning the Court will follow in the future. 367 Still, a number of conclusions can be drawn
from these decisions. The inconsistency between the Lubanga and Mbarushimana decisions
is problematic. The line of reasoning in Lubanga seems more in line with IHRL. According
to these decisions, the standards applicable to coercive measures executed by domestic authorities, as far as the ICC is concerned, are internationally recognized human rights. Even
coercive measures that were not requested by the ICC are held to this standard. Both Lubanga
decisions suggest that the standards become stricter where the OTP influenced the execution
of a coercive measure. Although the evidence was ultimately not excluded, the ICC did clarify that the principle of proportionality applies to search and seizures, as part of the right to
privacy. It deduced this principle from ECtHR case law. However, the principle of proportionality is but one of the several requirements that are required to justify interferences with
the right to privacy under IHRL. Others include lawfulness, necessity, and a legitimate aim,
none of which were addressed by either Chamber. In addition, the Lubanga decisions established that the search was unlawful and that the right to privacy had thus been violated, but
did not attach any consequence to this in the end. Admittedly, IHRL does not require the exclusion of evidence if it has been obtained unlawfully. The exclusion of evidence is a matter
to be addressed in the context of the right to a fair trial. The problematic issue is that the ICC,
like the ad hoc Tribunals, thus only seems to assess the right to privacy in the context of the
admission of evidence. No independent remedy for its violation was granted.

5.

Comparison and the ICTs’ Use of IHRL

5.1.

Comparing the ICTs’ approach to the right to privacy to IHRL

None of the ICTs’ legal instruments enshrine the right to privacy. This is a notable omission
given the many interferences with the privacy of persons that criminal investigations necessarily entail. It is unclear why this right has not been codified in the Statutes or Rules. As has
367
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been seen above, the ICTs rely fully on states for the protection of the privacy rights of persons implicated by their investigative activities. IHRL requires interferences with the right to
privacy to be lawful, to pursue a legitimate aim, and to be necessary and proportional. This
means that states must provide a legal basis for, and regulate interferences with privacy, and
create procedural guarantees in order to ensure that these requirements are met.
The ad hoc Tribunals have a power to carry out coercive measures independently
from states, which has no explicit legal basis in the Statute. 368 The Statutes and RPEs do not
provide for any formal or material conditions that must be satisfied before such a measure
can be executed. As a result, the legal standards applicable to coercive measures executed
independently by the ICTs fall short of every requirement under IHRL for permissible interferences with the right to privacy. The measures are not ‘lawful’, because they have no specific legal basis. In addition, due to the absence of regulation of the ordering and execution of
such measures, there are no tests of necessity and proportionality of such measures, as IHRL
requires. 369
The ICC Prosecutor lacks the power to conduct coercive measures independently
from states. The one exception to this situation is the ‘failed state’ scenario, in which case
authorization from the Pre-Trial Chamber is necessary prior to the execution of investigative
measures. 370 However, the legal instruments of the ICC do not contain any requirements that
a Pre-Trial Chamber must apply in its decision on whether to grant requests of the Prosecutor
for such measures. The only safeguard in place is a judicial check, but it is not clear which
considerations should govern the Pre-Trial Chamber’s decision whether or not to authorize
the coercive measure in question. It is therefore also uncertain whether the Chamber must
assess the necessity and proportionality of the requested measure, in accordance with IHRL.
The legal frameworks of the ICTs similarly lack safeguards that apply to indirect coercive action, whereby states are requested to execute coercive measures on the ICTs’ behalf.
The Statutes and RPEs of the ad hoc Tribunals are silent on this topic. Their case law provides occasional support for the claim that certain safeguards apply. For example, there is
limited practice of judicial warrants having been issued to authorize search and seizure operations, although no such practice can be found regarding the interception of communica-
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tions. 371 At the same time, the ICTY has denied that judicial warrants are required for coercive measures, and the ICTR has generally considered the execution of coercive measures a
matter for regulation under domestic law. Furthermore, no substantive threshold exists for the
imposition of coercive measures. The Tribunals’ Prosecutors are not required to motivate
their requests for such measures, and their legal frameworks do not specify any formal or
material requirements that must be met.
The ICC Statute constitutes a partial improvement, in that it provides some regulation.
For example, it does provide an explicit legal basis for the Court’s power to request states to
execute search and seizure operations, although it does not mention other coercive measures.
In addition, the Statute provides some guidelines for the content of requests for assistance,
which could operate as a de facto guarantee, since the Prosecutor must formulate the reasons
for her/his requests and provide additional information intended to enable states to execute
the measure in a manner that is consistent with their domestic law. 372 Still, the Statute does
not provide any formal or material conditions that must be satisfied before the Prosecutor
may request states to conduct coercive measures that interfere with the right to privacy.
The ICTs thus operate on the assumption that it is primarily for states that execute
their requests for assistance to ensure the protection of the privacy rights of persons affected
by coercive measures. While the Statutes and RPEs of the ICTs do envisage procedures to be
followed by states in the course of arrest, questioning and surrender of suspects, they are silent on the protection of the privacy rights of individuals that may be affected by other coercive measures. The concerns that have been raised with regard to the protection of the right to
privacy in inter-state cooperation in criminal matters therefore equally apply to legal assistance to the ICTs. Although requested states are expected to offer their regular domestic
guarantees, it is questionable whether they will be willing and able to actually do so, particularly given their obligation to cooperate with the ICTs. 373 This is of particular concern with
regard to the ad hoc Tribunals, whose legal frameworks do not recognize any grounds for
refusal of requests for assistance except national security, and with whom states have an absolute and unconditional obligation to cooperate. Moreover, the ability of states to provide
domestic guarantees in the execution of coercive measures pursuant to an requests for assistance in practice is questionable, because the requesting authority, be it a state or an ICT, is in
371
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a far better position to assess the necessity and proportionality of any given measure, given
the limited information at the disposal of the requested authorities. Finally, it is not a given
that the domestic law of all states with whom the ICTs cooperate is in line with IHRL, and
even where it is, states may still end up violating the right to privacy in practice. It is therefore questionable whether it is appropriate for the ICTs, who have an obligation to adhere to
internationally recognized human rights, to simply rely on states for the protection of the
right to privacy in the context of their investigations.
One possible remedy for these gaps in their law and practice could be for the ICTs to
conduct checks of the manner in which evidence is obtained. In that regard, there has not
been one consistent approach before the ICTs. The ICTR initially considered the execution of
investigative measures to be a matter of domestic law alone, 374 although it subsequently nuanced this approach. 375 However, it still applied a presumption of legality of domestic
measures. 376 The ICTY, on the other hand, initially seemed willing to test the domestic collection of evidence for accordance with its own legal framework and internationally recognized human rights. Outside the context of questioning of suspects, however, it has never
found a violation of either the Statute or human rights. Instead, the ICTY has generally relied
on the high threshold for exclusion of evidence to justify its refusal to conduct an in-depth
assessment of the way in which the evidence in question has been obtained. The assumption
seems to be that violations of the right to privacy will never be sufficiently serious to warrant
exclusion.
It is also difficult to draw a singular conclusion from the ICC’s approach to this issue.
On the one hand, the ICC has tested the legality of a coercive measure executed in the course
of the Lubanga investigation and found a violation of the principle of proportionality as part
of the right to privacy. 377 At the same time, the high threshold for exclusion of illegally obtained evidence led the Court to admit the evidence. However, in a subsequent decision, the
Court followed the ICTR in applying a presumption of legality of domestic investigative
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376
ICTR, Decision on Exclusion of Testimony and Admission of Exhibit, Prosecutor v. Renzaho (ICTR-97-31T), 20 March 2007, 16.
377
ICC, Decision on the Confirmation of Charges, Prosecutor v. Lubanga (ICC-01/04-01/06-803-tEN), 29 January 2007, 82; similarly ICC, ICC, Decision on the Admission of Material from the ‘Bar Table’, Prosecutor v.
Lubanga (ICC-01/04-01/06-1981), 24 June 2009, 38.
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measures. 378 It imposed the burden of proof on the defence to show irregularities and substantiate their claim that the violation in question was so serious as to warrant exclusion of the
thus obtained evidence. The refusal to inquire into possible violations of the right to privacy
because of the high threshold for exclusion of evidence fails to acknowledge the separate and
distinct importance of this right in the context of a criminal investigation. Whether or not the
evidence should be excluded is not a question of primary importance in this Chapter because
it is a distinct question from whether or not a violation took place; the main concern is the
ICTs’ recurring refusal to properly assess possible violations of the right to privacy.

5.2.

The ICTs’ use of IHRL on the right to privacy

Compared with their interpretation and application of the other human rights norms discussed
in this study, the ICTs’ treatment of the right to privacy has not been as heavily impacted on
by IHRL. This could be partly explained by the absence of the right to privacy from the legal
instruments of the ICTs. IHRL has thus had no legislative influence on the ICTs’ legal
frameworks regarding the right to privacy. Interestingly, earlier drafts of the Rome Statute
included both a provision enshrining the right to privacy and a provision requiring the Prosecutor to obtain judicial authorization for search and seizure orders, as well as some formal
and material conditions for granting such authorization. However, these provisions were removed from the draft and the reasons for this remain unclear.
The question remains why the drafters of the ICTs’ legal instruments failed to provide
regulation regarding interferences with the right to privacy. One explanation is that coercive
measures were considered to be within the exclusive competence of the state executing them
and that the state would therefore be responsible for ensuring the rights of persons affected by
such measures. However, the legal instruments of the ICTs do contain detailed rules regarding the arrest of suspects and their questioning by domestic authorities. In addition, the violation of these rules have been judged more harshly by the ICTs than interferences with the
right to privacy. 379 Similarly, the ICC Statute provides several human rights obligations incumbent upon states that execute the arrest of suspects on behalf of the Court. In these areas,
therefore, the legal frameworks of the ICTs do contain human rights obligations for states, so
the question remains why the right to privacy is not subject to similar regulation. One expla378

ICC, Decision on the Confirmation of Charges, Prosecutor v. Mbarushimana (ICC-01/04-01/10-465-Red),
16 December 2011, 58.
379
Alamuddin (n 141), 299; for example, the ICTY has excluded evidence for having been obtained by domestic
authorities in contravention with the right to be questioned in the presence of counsel, enshrined in Rule
42(A)(i) of the RPE, but has never excluded evidence based on violations of the right to privacy.
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nation could be that the right to privacy was simply considered to be of lesser importance to
ICTs. Even though it may be violated in the course of investigations, such violations may
rarely be so serious as to affect the fairness of the trial proceedings. The ICTs seem to have
endorsed such reasoning. This is illustrated by the fact that they have exclusively assessed
interferences with the right to privacy in the context of the admission of evidence, and have
consistently decided not to exclude the evidence in question. The right to privacy is thus not
considered a self-standing right that is strictly binding on the Court. Instead, its main relevance lies in the effect of its possible violation on the right to a fair trial.
The actual interpretation and application of the right to privacy by the ICTs further
strengthens this conclusion. First, the limited number of search warrants issued by the ICTY
that have been identified neither contain any reference to IHRL nor suggest an ‘implicit’ impact of IHRL: there is no mention of formal or material conditions for interferences with the
right to privacy that are required by IHRL. The only mention of the right to privacy can be
found in decisions assessing the admissibility of evidence, which are few in number. However, the decisions that mention privacy that have been identified do generally refer to various
sources of IHRL, mostly to treaty provisions.
When it comes to the actual discussions of the right to privacy in case law, there is a
difference between the ad hoc Tribunals and the ICC. The ad hoc Tribunals’ decisions that
have been identified discuss the right to privacy in a brief, superficial, and rather selective
manner. For example, two main decisions citing the right to privacy devoted little attention to
the alleged violation of this right. 380 Instead, one of the Chambers extensively argued that
even if the right to privacy had been violated, the evidence thus gathered would still not have
had to be excluded. One argument to support this conclusion was that the right to privacy can
be derogated from and can be limited in accordance with IHRL. 381 This neatly illustrates the
selective approach of the Tribunals, because the decisions do not clarify the relevance of
these observations, other than to support the contention that the evidence would not have to
be excluded. Although it is true that the right to privacy can be derogated from and can be
limited, there are several substantive and procedural conditions that must be met for such
derogations and/or limitations to be permissible. 382 The decisions mentioned none of these
conditions, nor did they clarify the conclusion that would follow from the claim that the right
ICTY, Decision on the Tendering of Prosecution Exhibits 104-108, Prosecutor v. Delalić et al (IT-96-21-T),
9 February 1998; ICTY, Decision on the Defence ‘Objection to Intercept Evidence’, Prosecutor v. Brđanin (IT99-36-T), 3 October 2003.
381
ICTY, Decision on the Defence ‘Objection to Intercept Evidence’, Prosecutor v. Brđanin (IT-99-36-T), 3
October 2003, 30
382
See supra section 2.1.
380
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can be subject to limitations and derogations. Was the ICTY claiming to be derogating and/or
limiting this right itself, or did it contend that the state that had collected the evidence had
done so? Both considerations could potentially be valid, but absent any further explanation, it
is difficult to properly assess the reasoning of the Tribunal.
The few decisions of the ICC on the right to privacy also referred to IHRL and engaged more seriously with international law and case law. In Lubanga, the Court applied the
right to privacy based on its being an ‘internationally recognized human right’ within the
meaning of Article 21(3). 383 The Court interpreted and applied its own provisions, particularly those governing the exclusion of evidence, in line with such international standards. The
specific—domestic—procedural violation was found not to be in contravention of internationally recognized human rights, but the search violated the requirement of proportionality,
as developed by the ECtHR. The ICC thus imported this requirement from the case law of the
ECtHR, and found a violation of the right to privacy. However, this approach is also selective
since other requirements for lawful coercive measures under IHRL were not mentioned.
What is more, a subsequent decision regarding allegedly unlawful coercive measures failed to
assess their legality at all, and simply dismissed the defence arguments for lack of substantiation. 384

6.

Conclusion

The right to privacy is significantly under-protected in the context of an international criminal
investigation. Despite the limited availability of information regarding the operational details
of investigative measures executed by or on behalf of the ICTs, it is clear that the protection
of the right to privacy does not have a prominent place in the legal framework governing the
investigation, and that this gap in protection has not been remedied in the ICTs’ case law.
The legal frameworks of the ICTs do not contain any formal or material conditions
that would apply to the ordering of coercive measures that interfere with persons’ right to
privacy, as is required under IHRL. None of the ICTs contain a specific legal basis for the
interception of communication, and it is clear that these measures have been employed, and
the ad hoc Tribunals’ legal frameworks also lack a specific legal basis for the ordering of
search and seizures. Instead, the assumption is that the state that is requested to conduct coer383

ICC, Decision on the Confirmation of Charges, Prosecutor v. Lubanga (ICC-01/04-01/06-803-tEN), 29 January 2007, 74-75.
384
ICC, Decision on the Confirmation of Charges, Prosecutor v. Mbarushimana (ICC-01/04-01/10-465-Red),
16 December 2011, 71.
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cive measures on behalf of an ICT will apply its normal domestic procedures. There are two
important problems with this approach from the perspective of IHRL. It has been shown that
there are significant obstacles to requested states’ ability to effectively protect the right to
privacy in the context of requests for coercive measures. These obstacles exist in the context
of inter-state cooperation in criminal matters, and are exacerbated in the context of assistance
to ICTs due to several particular aspects of the relationship between states and the ICTs. Essentially, however, the problem is that the ICTs operate on the assumption that states will
protect the rights of persons implicated by their investigative activities, but do nothing to ensure that the right to privacy will actually be respected. There are no ex ante guarantees at the
level of the ICT, and the ex post facto checks by the ICTs are almost absent since they generally decline to exercise supervision over the investigative measures. Instead, the ICTs have
often considered that ‘minor breaches of procedural rules’ should not bar the admission of
evidence, and have often failed to properly consider possible violations of the right to privacy
or to offer remedies for its violation.
Overall, the ICTs’ approach to the right to privacy seems to be geared towards preventing possible violation of—domestic—procedural rules from hampering their trial proceedings by barring the admission of potentially relevant evidence. The ‘extremely high’
threshold for the exclusion of evidence is frequently employed as a justification to not even
assess alleged violations of the right to privacy, or to assess them superficially. This approach
ignores the fundamental purpose of such ‘procedural rules’, which is to prevent unlawful and
arbitrary interferences with the right to privacy of persons implicated by investigative
measures. On top of that, by only assessing privacy violations in the context of the admission
of evidence, the approach denies the distinct value of this right as separate and independent
from the right to a fair trial.
The particular context in which the ICTs operate should militate towards stronger
guarantees for the protection of the right to privacy at the level of the ICTs, not weaker ones.
First of all, the effective protection of this right would require that the legal frameworks of
the ICTs themselves clearly define formal and material conditions for the execution of coercive measures and themselves check whether these conditions are met in specific cases. Requested states are not well-placed to conduct such checks because their strong obligation to
provide assistance to the ICTs may render them disinclined or unable to strictly check the
lawfulness, necessity and proportionality of the requested measures. An ICT itself is much
better placed to conduct such an assessment, simply because it has more information at its
disposal on the specifics of each case. If the ICTs would wish to comply with their obligation
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to respect the internationally recognized human right to privacy, they should thus provide
strong ex ante checks on the ordering of coercive measures that interfere with this right. Arguably, they should also strengthen the ex post checks of the manner in which evidence has
been collected. Particularly in cases where the OTP has been involved in the process of conducting coercive measures, it is inappropriate for the ICTs to refuse to assess the lawfulness
of this operation, as this ignores the responsibility of the OTP. In addition, the particular context of an ICT makes that much of the evidence used at trial may have been gathered without
the involvement of the ICT in question. For example, human rights monitors, international
organizations, intelligence agencies and the parties to a conflict may have gathered information that is later identified as potentially relevant evidence before an ICT. 385 The complete
lack of a legal framework applicable to such evidence gathering should arguably prompt the
ICTs to design a strict approach to the admissibility of evidence thus obtained. If they do not,
the protection of the right to privacy in such a context will be completely absent. The ICTs
themselves have denied that such an approach is warranted, arguing that the exclusion of evidence by an ICT will not have a deterrent effect on such situations. This might be true, and
arguably, a too strict approach to the exclusion of evidence gathered during ongoing conflicts, when there might have been a legal vacuum, may imply too much of a burden for the
ICTs. However, in the current situation, the protection of the right to privacy is completely
absent from the frameworks of the ICTs, which is in direct contravention of their obligation
to respect internationally recognized human rights. What is more, such strict ex post checks
might encourage the Prosecutor to properly monitor the domestic collection of evidence,
which would strengthen the protection of the rights of persons affected by the ICTs’ investigative activities. 386
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Fujiwara and Parmentier (n 3), 581, 596, who note that most international Prosecutors use information and
evidence gathered by ‘external entities’ regardless of the exact legal provisions on evidence gathering; see also
Alamuddin (n 141), 231: who points out that much of the information that was subsequently admitted as evidence before the ICTY and the ICTR had been collected prior to the creation of a tribunal or any rules governing admissibility.
386
Karel de Meester, ‘Coercive Measures, Privacy Rights and Judicial Supervision in International Criminal
Investigations: in Need of Further Regulation?’ in Göran Sluiter and Sergey Vasiliev (eds), International Criminal Procedure: Towards a Coherent Body of Law (Cameron May 2009), 305, who argues that due to limited
possibilities for redress, the proper response would be to exclude such evidence before the ICTs. This would
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CHAPTER 5

THE RIGHT TO LIBERTY AND PROVISIONAL
RELEASE

1.

Introduction

The protection of the right to liberty has been one of the most criticized aspects of the practice of the ICTs. In international criminal justice, most accused persons remain in detention
from the moment that they are arrested until a final judgment is rendered. Given the average
length of an international criminal trial, this means that most defendants spend a substantial
amount of time in detention while still presumed innocent. IHRL recognizes detention for the
purpose of bringing a person to trial as a permissible limitation of the right to liberty. However, there are several requirements for such limitations to be allowed within the scope of this
right. This Chapter discusses the way in which the ICTs have interpreted and applied the right
to liberty in its approach to provisional detention and release.
As will be seen, the ICTs’ interpretation and application of their legal frameworks
governing provisional detention and release has been impacted on by IHRL. The requirements for lawful deprivations of liberty that emanate from human rights law are partly mirrored in the ICTs’ legal frameworks, and the interpretation and application of these provisions has clearly been influenced by precedents from human rights courts and supervisory
bodies, the ECtHR in particular. However, that should not be taken as to imply that the ICTs’
approach fully conforms to IHRL. Quite the contrary, there are a number of significant deviations in the approach of the ad hoc Tribunals in particular, whose legal frameworks create a
presumption of detention for persons awaiting their trials. At the same time, their law and
practice has evolved over the years and the practice of the ICTY in particular has been
brought more in line with IHRL. The ICC’s legal framework departs from the precedent of
the ad hoc Tribunals and has created a de jure presumption of liberty and its practice thus far
create the impression of a balanced approach to the right to liberty that is inspired by IHRL.
At the same time, several problems remain.
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2.

IHRL Framework

The right to liberty is enshrined in the ICCPR, the ECHR, ACHR, and the ACHPR. 1 At their
core, the provisions in these conventions are similar. All provide for a right to personal liberty that entails a prohibition of arbitrary and unlawful deprivations of liberty. This means that
the right to liberty is not absolute, but may be limited in certain circumstances and under certain conditions. The ICCPR and ECHR explicitly recognize detention for the purpose of
bringing a person to trial as a permissible deprivation of liberty, while the ACHR and
ACHPR set more general conditions and require deprivations of liberty to be lawful and nonarbitrary. 2 Limiting the duration of provisional detention is another primary objective of this
right. 3
IHRL does not recognize a right to release pending trial as such. 4 However, the right
to liberty does include the right to be tried within a reasonable time, or to release pending
trial. 5 This does not imply a choice between the two. 6 Rather, it expresses the fact that IHRL
favors release pending trial, although it may not strictly require it under all circumstances.
This part discusses the implications that these norms have in the context of provisional detention, which covers all detention between the arrest of a suspect until a court of first instance
convicts or acquits the defendant. 7

2.1.

General requirements

IHRL allows for deprivations of liberty, but requires these to be lawful and non-arbitrary. On
a general level, this means that national law must clearly define the conditions for deprivations of liberty and that such law must be foreseeable in its application. 8 IHRL incorporates a
presumption of liberty. With respect to persons awaiting trial, this has been interpreted to
mean that release should be the rule, and detention the exception. This is a corollary of the
presumption of innocence coupled with the right to liberty. The ICCPR explicitly provides
1

Art 9 ICCPR; Art 5 ECHR; Art 7 ACHR; Art 6 ACHPR.
Art 9(3) ICCPR; Art 5(1)(c) ECHR; Arts 7(4) and 7(5) ACHR; Art 6 ACHPR.
3
Stefan Trechsel, Human Rights in Criminal Proceedings (OUP 2005), 407.
4
Caroline Davidson, ‘No Shortcuts on Human Rights: Bail and the International Criminal Trial’ (2010) 60 Am
U L Rev 1, 14.
5
Art 9(3) ICCPR: ‘everyone … shall be entitled to trial within a reasonable time or to release; Art 5(3) ECHR:
‘everyone … shall be entitled to trial within a reasonable time or to release pending trial’; Art 7(5) ACHR: ‘everyone … shall be entitled to trial within a reasonable time or to be released without prejudice to the continuation
of the proceedings’; the ACHPR does not provide such a right.
6
David Harris, Michael O’Boyle and Colin Warbrick, Law of the European Convention on Human Rights (2nd
edn, OUP 2009), 173; ECtHR, Judgment, Wemhoff v. Germany (App No 2122/64), 27 June 1968, 4-5.
7
ECtHR, Judgment, Wemhoff v. Germany (App No 2122/64), 27 June 1968, 8-9.
8
See eg ECtHR, Judgment, Muradkhanyan v. Armenia (App No 12895/06), 5 June 2012, 67.
2
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that ‘it shall not be the general rule that persons awaiting trial shall be detained in custody’. 9
The HRC has emphasized that provisional detention should be exceptional, as short as possible, and that it is for the state to explain and justify such liberty deprivations; absent such an
explanation, the Committee will find a violation. 10 Case law of the ECtHR evinces a comparable presumption in favor of release. 11 The burden to justify detention should always rest
with the authorities, since detention is a limitation of the right to liberty and is permissible
only in exhaustively enumerated and strictly defined cases. The IACtHR has also endorsed a
presumption in favor of release. 12 However, each case of provisional detention must be assessed according to its specific features: its lawfulness cannot be considered in abstracto. 13
Provisional detention is justified only if there are ‘clear indications of a genuine public interest which, notwithstanding the presumption of innocence, outweighs the right to liberty.’ 14 This means that, in addition to a reasonable suspicion of having committed an of-

9

Art 9(3) ICCPR.
HRC, Cagas v. Philippines (Comm No 788/1997), CCPR/C/73/D/288/1997. 23 October 2001, 7.4; similarly
HRC, Lewis v. Jamaica (Comm No 708/1996), CCPR/C/60/D/708/1996, 17 July 1997, 8.1; HRC, Shalto v.
Trinidad and Tobago (Comm No 447/1991), CCPR/C/53/D/447/1991, 4 April 1995, 7.2.
11
ECtHR, Judgment, Borisenko v. Ukraine (App No 25725/02), 12 January 2012, 43, 51, specifically, in para
41, the Court states with respect to the defendant that ‘[u]ntil conviction, he must be presumed innocent, and the
purpose of the provision under consideration is essentially to require his provisional release once his continuing
detention ceases to be reasonable’; see also ECtHR, Judgment, McKay v. United Kingdom (App No 543/03), 3
October 2006, 41; ECtHR, Judgment, Smirnova v. Russia (App Nos 46133/99 and 48183/99), 24 July 2003, 58;
ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December 2000, 83.
12
See eg IACtHR, Neptune v. Haiti (Case No 12.514), 6 May 2008, 90; IACtHR, Suarez Rosero v. Ecuador
(Case No 11.273), 12 November 1997, 77.
13
ECtHR, Judgment, Muradkhanyan v. Armenia (App No 12895/06), 5 June 2012, 80; ECtHR, Judgment,
Idalov v. Russia (App No 5826/03), 22 May 2012, 139; ECtHR, Judgment, Ricardi v. Romania (App No
3048/04), 3 April 2012, 72; ECtHR, Judgment, Borisenko v. Ukraine (App No 25725/02), 12 January 2012, 49;
ECtHR, Judgment, Chraidi v. Germany (App No 65655/01), 26 October 2006, 35; ECtHR, Judgment, McKay v.
United Kingdom (App No 543/03), 3 October 2006, 45; ECtHR, Judgment, G.K. v. Poland (App No 38816/97),
20 January 2004, 82; ECtHR, Judgment, Smirnova v. Russia (App Nos 46133/99 and 48183/99), 24 July 2003,
61; ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December 2000, 79; ECtHR, Judgment,
Barfuss v. Czech Republic (App No 35848/97), 31 July 2000, 65; ECtHR, Judgment, Jėčius v. Lithuania (App
No 34578/97), 31 July 2000, 93; ECtHR, Judgment, Punzelt v. Czech Republic (App No 31315/96), 25 April
2000, 73; ECtHR, Judgment, Contrada v. Italy (App No 27143/95), 24 August 1998, 54; ECtHR, Judgment,
Scott v. Spain (App No 21335/93), 18 December 1996, 74; ECtHR, Judgment, Van der Tang v. Spain (App No
19382/92), 13 July 1995, 55; ECtHR, Judgment, W. v. Switzerland (App No 14379/88), 26 January 1993, 30;
ECtHR, Judgment, Wemhoff v. Germany (App No 2122/64), 27 June 1968, 10.
14
See eg ECtHR, Judgment, Muradkhanyan v. Armenia (App No 12895/06), 5 June 2012, 80; idem: ECtHR,
Judgment, Suslov v. Russia (App No 2366/07), 29 May 2012, 85; ECtHR, Judgment, Ricardi v. Romania (App
No 3048/04), 3 April 2012, 72; ECtHR, Judgment, Borisenko v. Ukraine (App No 25725/02), 12 January 2012,
49; ECtHR, Decision, Sağat and others v. Turkey (App No 8036/02), 6 March 2007, 8; ECtHR, Judgment,
Chraidi v. Germany (App No 65655/01), 26 October 2006, 35; ECtHR, Judgment, Dolgova v. Russia (App No
11886/05), 2 March 2006, 44; ECtHR, Judgment, Sarban v. Moldova (App No 3456/05), 5 January 2006, 96;
ECtHR, Judgment, G.K. v. Poland (App No 38816/97), 20 January 2004, 82; ECtHR, Judgment, Smirnova v.
Russia (App Nos 46133/99 and 48183/99), 24 July 2003, 61; ECtHR, Judgment, Ilijkov v. Bulgaria (App No
33977/96), 26 July 2001, 84; ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December 2000,
79; ECtHR, Judgment, Barfuss v. Czech Republic (App No 35848/97), 31 July 2000, 65; ECtHR, Judgment,
Jėčius v. Lithuania (App No 34578/97), 31 July 2000, 93; ECtHR, Judgment, Punzelt v. Czech Republic (App
No 31315/96), 25 April 2000, 73; ECtHR, Judgment, Assenov and others v. Bulgaria (App No 24760/94), 28
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fence—a ‘condition sine qua non’ for such detention—there must be ‘relevant and sufficient
reasons’ to justify provisionally detaining a person. 15 This follows from the principle that
liberty should be the rule and detention the exception. ‘[U]ntil conviction, [the accused] must
be presumed innocent, and the purpose of [the right to liberty] is essentially to require his
provisional release once his continuing detention ceases to be reasonable.’ 16
It follows that it is always for the detaining authorities to justify provisional detention,
no matter how short. 17 In addition to proving the existence of relevant and sufficient grounds,
the authorities must also consider whether alternative measures might offset the risks that are
deemed to require detention. 18 This follows from the principles of necessity, subsidiarity, and
October 1998, 154; ECtHR, Judgment, Contrada v. Italy (App No 27143/95), 24 August 1998, 54; ECtHR,
Judgment, Scott v. Spain (App No 21335/93), 18 December 1996, 74; ECtHR, Judgment, Mansur v. Turkey
(App No 16026/90, 8 June 1995, 52; ECtHR, Judgment, W. v. Switzerland (App No 14379/88), 26 January
1993, 30; ECtHR, Judgment, Tomasi v. France (App No 12850/87), 27 August 1992, 84; ECtHR, Judgment,
Toth v. Austria (App No 11894/85), 12 December 1991, 67; ECtHR, Judgment, Clooth v. Belgium (App No
12718/87), 12 December 1991, 36; ECtHR, Judgment, Kemmache v. France (App No 12325/86, 14992/89), 27
November 1991, 45; ECtHR, Judgment, Letellier v. France (App No 12369/86), 26 June 1991, 35; ECtHR,
Judgment, Neumeister v. Austria (App No 1936/63), 27 June 1968, 5.
15
See eg ECtHR, Judgment, Muradkhanyan v. Armenia (App No 12895/06), 5 June 2012, 80; ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May 2012, 140; ECtHR, Judgment, Samoylov v. Russia (App No
57541/09), 24 January 2012, 10; ECtHR, Judgment, Chraidi v. Germany (App No 65655/01), 26 October 2006,
36; ECtHR, Judgment, McKay v. United Kingdom (App No 543/03), 3 October 2006, 44; ECtHR, Judgment,
Dolgova v. Russia (App No 11886/05), 2 March 2006, 40; ECtHR, Judgment, Iovchev v. Bulgaria (App No
41211/98), 2 February 2006, 104;; ECtHR, Judgment, Ilijkov v. Bulgaria (App No 33977/96), 26 July 2001, 76;
ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December 2000, 80; ECtHR, Judgment, Jėčius
v. Lithuania (App No 34578/97), 31 July 2000, 93; ECtHR, Judgment, Punzelt v. Czech Republic (App No
31315/96), 25 April 2000, 73; ECtHR, Judgment, Assenov and others v. Bulgaria (App No 24760/94), 28 October 1998, 154; ECtHR, Judgment, Contrada v. Italy (App No 27143/95), 24 August 1998, 54; ECtHR, Judgment, Scott v. Spain (App No 21335/93), 18 December 1996, 74; ECtHR, Judgment, Van der Tang v. Spain
(App No 19382/92), 13 July 1995, 55; ECtHR, Judgment, Yagci and Sargin v. Turkey (App. Nos 16419/90,
16426/90), 8 June 1995, 50; ECtHR, Judgment, Mansur v. Turkey (App No 16026/90, 8 June 1995, 52; ECtHR,
Judgment, W. v. Switzerland (App No 14379/88), 26 January 1993, 30; ECtHR, Judgment, Tomasi v. France
(App No 12850/87), 27 August 1992, 84; ECtHR, Judgment, Toth v. Austria (App No 11894/85), 12 December
1991, 67; ECtHR, Judgment, Clooth v. Belgium (App No 12718/87), 12 December 1991, 36; ECtHR, Judgment,
Kemmache v. France (App No 12325/86, 14992/89), 27 November 1991, 45; ECtHR, Judgment, Letellier v.
France (App No 12369/86), 26 June 1991, 35; ECtHR, Judgment, Wemhoff v. Germany (App No 2122/64), 27
June 1968, 12; see also IACnHR, Bronstein et al v. Argentina (Case No 11.205 and others), 11 March 1997, 26.
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ECtHR, Judgment, Neumeister v. Austria (App No 1936/63), 27 June 1968, 4; similarly IACnHR, Bronstein
et al v. Argentina (Case No 11.205 and others), 11 March 1997, 27, 38; IACnHR, Giménez v. Argentina (Case
No 11.245), 1 March 1996, 82; HRC, Hill v. Spain (Comm No 526/1993), CCPR/C/59/D/526/1993, 2 April
1997, 12.3.
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Sarban v. Moldova (App No 3456/05), 5 January 2006, 97; ECtHR, Judgment, Becciev v. Moldova (App No
9190/03), 4 October 2005, 54.
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ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May 2012, 140: ‘[j]ustification for any period of
detention, no matter how short, must be convincingly demonstrated by the authorities ... When deciding whether
a person should be released or detained, the authorities are obliged to consider alternative measures of ensuring
his appearance at trial; see further, eg: ECtHR, Judgment, Ricardi v. Romania (App No 3048/04), 3 April 2012,
78; ECtHR, Judgment, Dolgova v. Russia (App No 11886/05), 2 March 2006, 47; ECtHR, Judgment,
Łatasiewicz v. Poland (App No 44722/98), 23 June 2005, 59; and in particular: ECtHR, Judgment, Jablonski v.
Poland (App No 33492/96), 21 December 2000, 83; see further: ECtHR, Judgment, G.K. v. Poland (App No
38816/97), 20 January 2004, 85: ‘The Court would further observe that during the entire period of the applicant’s pre-trial detention, the authorities did not envisage the possibility of imposing on the applicant other
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proportionality, which are overarching principles governing provisional detention. 19 Necessity and subsidiarity jointly imply that provisional detention may only be applied when it has a
specific purpose that cannot be achieved through means that are less restrictive of the person’s right to liberty. 20 Provisional detention must be ‘absolutely essential to attain the desired objective, and there must be no measure that is less onerous in relation to the affected
right, among all those that are similarly appropriate to achieve the proposed objective. 21
Furthermore, national authorities must clearly set out the justification for provisional
detention in a reasoned decision. The ECtHR frequently finds violations when provisional
detention is justified using ‘stereotyped formulae’, or reasoning that it considers too limited. 22 Similarly, the assessment of the necessity of detention cannot be based on considerations that are ‘general and abstract’ but must be connected to the concrete circumstances of
the case. 23
The ECtHR has held that systems of mandatory provisional detention are per se incompatible with the convention. 24 This ties in with the obligation to consider alternatives to
detention, and the obligation to justify detention with a reasoned decision that addresses the
specific circumstances of the case at hand. Similarly, presumptions in favor of detention, for
example with regard to certain categories of crimes, will still require proof of the existence of
concrete facts rendering detention necessary in the circumstances. 25 Problems may further

measures – such as bail or police supervision – expressly foreseen by Polish law to secure the proper conduct of
criminal proceedings’; this obligation to consider alternatives has also been endorced in the Inter-American
system; see: IACnHR, Giménez v. Argentina (Case No 11.245), 1 March 1996, 88: ‘[t]he Commission also notes
that in such a case the State can perfectly well resort to some other type of cautionary measure to ensure that the
accused appears for trial--measures which do not entail further restriction of his or her personal freedom.
19
Piet Hein van Kempen, ‘Pre-Trial Detention in National and International Law and Practice: a Comparative
Synthesis and Analyses’ in Piet Hein van Kempen (ed), Pre-Trial Detention: Human Rights, Criminal Procedural Law and Penitentiary Law, Comparative Law (Intersentia 2012), 17.
20
ibid.
21
IACtHR, Neptune v. Haiti (Case No 12.514), 6 May 2008, 98; IACtHR, Tibi v. Ecuador (Case No 12.124), 7
September 2004, 98; similarly ECtHR, Judgment, N.C. v. Italy (App No 24952/94), 11 January 2001, 41.
22
ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May 2012, 147: ‘[t]he Court has frequently found a
violation of Article 5 § 3 of the Convention where the domestic courts have extended an applicant’s detention
relying essentially on the gravity of the charges and using stereotyped formulae without addressing specific facts
or considering alternative preventive measures’; see further, eg: ECtHR, Judgment, Dolgova v. Russia (App No
11886/05), 2 March 2006, 38; ECtHR, Judgment, Ricardi v. Romania (App No 3048/04), 3 April 2012, 73;
ECtHR, Judgment, Dolgova v. Russia (App No 11886/05), 2 March 2006, 49; ECtHR, Judgment, Smirnova v.
Russia (App Nos 46133/99 and 48183/99), 24 July 2003, 70.
23
ECtHR, Judgment, Smirnova v. Russia (App Nos 46133/99 and 48183/99), 24 July 2003, 63; ECtHR, Judgment, Clooth v. Belgium (App No 12718/87), 12 December 1991, 44.
24
ECtHR, Judgment, Dolgova v. Russia (App No 11886/05), 2 March 2006, 44; ECtHR, Judgment, Ilijkov v.
Bulgaria (App No 33977/96), 26 July 2001, 84.
25
Harris, O’Boyle and Warbrick (n 6), 176.
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arise in cases where release may only be granted in ‘exceptional circumstances’, in particular
when this requirement imposes a burden of proof on the applicant. 26
Finally, provisionally detained persons have a right to challenge their detention before
a competent court. 27 This right stems from the principle of habeas corpus. 28 Persons deprived
of their liberty must have access to a judicial remedy, and the decision on the legality of detention must be rendered ‘speedily and effectively’. 29 The ECtHR has also clarified that decisions on lawfulness of detention should be subject to appeal, and that such appeal should also
be decided speedily. 30 The court reviewing detention must test whether the conditions set by
domestic law and IHRL for lawful provisional detention are met. Such decisions must address the existence of a reasonable suspicion and whether there are grounds for detention. 31
Furthermore, a detained person must be able to challenge her/his detention at reasonable intervals, because provisional detention should be of a strictly limited duration. 32 Since it is for
the detaining authority to justify detention, they should bear the burden of proof in proceedings regarding provisional detention. 33

2.2.

Reasonable suspicion

The first requirement for provisional detention in IHRL is a reasonable suspicion of having
committed an offence. This is a sine qua non condition for provisional detention. The authorities bear the burden of proof to establish a reasonable suspicion. 34 Such a reasonable suspicion must be based on ‘the existence of information which would satisfy an objective observer that the person concerned may have committed … an offence.’ 35 In addition, there must be
a genuine intention to bring the person concerned to trial. 36
26

ibid; ECtHR, Judgment, Nikolova v. Bulgaria (App No 31195/96), 25 March 1999, 59; ECtHR, Judgment,
Ilijkov v. Bulgaria (App No 33977/96), 26 July 2001, 99.
27
Art 9(4) ICCPR; 5(4) ECHR; Art 7(5) ACHR.
28
Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (NP Engel 2005), 235;
Trechsel (n 3), 462-463.
29
Trechsel (n 3), 464; Harris, O’Boyle and Warbrick (n 6), 184; ECtHR, Judgment, Idalov v. Russia (App No
5826/03), 22 May 2012, 157; ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December 2000,
93.
30
ECtHR, Judgment, Hutchison Reid v. United Kingdom (App No 50272/99), 20 February 2003, 78-79.
31
ECtHR, Judgment, G.K. v. Poland (App No 38816/97), 20 January 2004, 90; see also Harris, O’Boyle and
Warbrick (n 6), 182.
32
ECtHR, Judgment, Assenov and others v. Bulgaria (App No 24760/94), 28 October 1998, 162.
33
ECtHR, Judgment, Hutchison Reid v. United Kingdom (App No 50272/99), 20 February 2003, 71; ECtHR,
Judgment, Ilijkov v. Bulgaria (App No 33977/96), 26 July 2001, 99; Harris and O’Boyle 2009, 176.
34
See eg ECtHR, Judgment, Murray v. United Kingdom (App No 14310/88), 28 October 1994, 60; ECtHR,
Judgment, Ilijkov v. Bulgaria (App No 33977/96), 26 July 2001, 85.
35
See eg ECtHR, Judgment, Fox, Campbell and Hartley v. United Kingdom (App Nos 12244/86; 12245/86;
12383/86), 30 August 1990, 32; ECtHR, Judgment, K.-F. v. Germany (App No 25629/94), 21 November 1997,
57; Edwin Bleichrodt, ‘Right to Liberty and Security of Person’ in Pieter van Dijk and others (eds), Theory and
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2.3.

Relevant and sufficient reasons for detention

In addition to a reasonable suspicion, there must be ‘relevant and sufficient reasons’ to justify
provisional detention. In IHRL, there are four acceptable reasons to justify provisional detention: flight risk; the risk that the accused would obstruct the administration of justice; the risk
that the accused would commit further offences; or the risk that her/his release would cause
public disorder. 37 These justifications for provisional detention are based on risks that, if materialized, would cause harm to society or the administration of justice. The individual right
to liberty may thus be limited, provided this limitation pursues a legitimate aim. The ECtHR
has emphasized that even a strong suspicion of the commission of a very serious crime cannot in itself justify lengthy provisional detention, absent relevant and sufficient reasons. 38 The
Court has acknowledged that severity of the crime might be a relevant consideration, but it
has consistently underlined that provisional detention cannot be based solely on the gravity of
the crime charged. 39 The ECtHR has repeatedly held that provisional detention may not be
used as an anticipation of the sentence because that would conflict with the presumption of
innocence, which still applies to provisionally detained persons. 40

Practice of the European Convention on Human Rights (4th edn, Intersentia 2006), 473; Harris, O’Boyle and
Warbrick (n 6), 148.
36
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37
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Suslov v. Russia (App No 2366/07), 29 May 2012, 86; ECtHR, Judgment, Ricardi v. Romania (App No
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38
ECtHR, Judgment, Muradkhanyan v. Armenia (App No 12895/06), 5 June 2012, 83; ECtHR, Judgment,
Jėčius v. Lithuania (App No 34578/97), 31 July 2000, 94; ECtHR, Judgment, Scott v. Spain (App No 21335/93),
18 December 1996, 78; ECtHR, Judgment, Van der Tang v. Spain (App No 19382/92), 13 July 1995, 63; ECtHR, Judgment, Tomasi v. France (App No 12850/87), 27 August 1992, 89; ECtHR, Judgment, Kemmache v.
France (App No 12325/86, 14992/89), 27 November 1991, 50.
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ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May 2012, 145; ECtHR, Judgment, Dolgova v.
Russia (App No 11886/05), 2 March 2006, 41; ECtHR, Judgment, Łatasiewicz v. Poland (App No 44722/98),
23 June 2005, 56; ECtHR, Judgment, Ilijkov v. Bulgaria (App No 33977/96), 26 July 2001, 81.
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ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May 2012, 145; ECtHR, Judgment, Dolgova v.
Russia (App No 11886/05), 2 March 2006, 41; ECtHR, Judgment, Tomasi v. France (App No 12850/87), 27
August 1992, 91; ECtHR, Judgment, Kemmache v. France (App No 12325/86, 14992/89), 27 November 1991,
52; ECtHR, Judgment, Letellier v. France (App No 12369/86), 26 June 1991, 51.
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2.3.1. Flight risk
The risk that the accused may abscond, if released, can justify provisional detention. However, there are a number of requirements. The decision must be well-reasoned and based on an
in-depth assessment of relevant factors and evidence, such as the person’s character, morals,
home, occupation, assets, family ties, as well as the links s/he has with the state that is prosecuting her/him. 41 National authorities have often been criticized for insufficient reasoning in
justifying provisional detention on this ground. 42 Similarly, flight risk cannot be based solely
on the gravity of the crimes, or the severity of the anticipated sentence. 43 Furthermore, the
principle of subsidiarity makes that the authorities must also consider alternative ways of
obtaining guarantees to offset the risk of flight. 44
The ECtHR has accepted that a limited connection of the suspect with the country
where s/he faces trial may increase the risk of flight. 45 Similarly, international contacts have
also been accepted to have such an effect. Still, these factors must be supported by concrete
evidence and by other relevant circumstances impacting on the risk of flight. 46 Furthermore,
violations of the conditions of previous instances of provisional release may negatively impact future decisions on this, although, it cannot serve as a justification to deny provisional
41

ECtHR, Judgment, Samoylov v. Russia (App No 57541/09), 24 January 2012, 107; ECtHR, Judgment, Becciev v. Moldova (App No 9190/03), 4 October 2005, 58; ECtHR, Judgment, Smirnova v. Russia (App Nos
46133/99 and 48183/99), 24 July 2003, 60; ECtHR, Judgment, W. v. Switzerland (App No 14379/88), 26 January 1993, 33; ECtHR, Judgment, Neumeister v. Austria (App No 1936/63), 27 June 1968, 10; this approach
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Turkey (App. Nos 16419/90, 16426/90), 8 June 1995, 52; ECtHR, Judgment, Mansur v. Turkey (App No
16026/90, 8 June 1995, 55; See also ECtHR, Judgment, W. v. Switzerland (App No 14379/88), 26 January 1993,
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ECtHR, Judgment, Ricardi v. Romania (App No 3048/04), 3 April 2012, 77; ECtHR, Judgment, Chraidi v.
Germany (App No 65655/01), 26 October 2006, 40; ECtHR, Judgment, Becciev v. Moldova (App No 9190/03),
4 October 2005, 58; ECtHR, Judgment, Smirnova v. Russia (App Nos 46133/99 and 48183/99), 24 July 2003,
60; ECtHR, Judgment, Yagci and Sargin v. Turkey (App. Nos 16419/90, 16426/90), 8 June 1995, 52; ECtHR,
Judgment, W. v. Switzerland (App No 14379/88), 26 January 1993, 33; ECtHR, Judgment, Tomasi v. France
(App No 12850/87), 27 August 1992, 42; ECtHR, Judgment, Letellier v. France (App No 12369/86), 26 June
1991, 43; ECtHR, Judgment, Wemhoff v. Germany (App No 2122/64), 27 June 1968, 14; similarly IACnHR,
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has elapsed, is an insufficient criterion for assessing the risk of the detainee's evasion’.
44
ECtHR, Judgment, Becciev v. Moldova (App No 9190/03), 4 October 2005, 58.
45
ECtHR, Judgment, Chraidi v. Germany (App No 65655/01), 26 October 2006, 40.
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release indefinitely. 47 The ECnHR has held that as an accused person becomes further aware
of the evidence against her/him, flight risk increases, particularly when a severe sentence may
be anticipated. 48 However, the ECtHR and the IACnHR have also held that as a general rule,
flight risk decreases as time passes, because the time spent in detention prior to conviction
will be subtracted from a possible sentence. 49

2.3.2. Risk of obstruction of the investigation or the trial
A second reason to justify detention can be the risk that the accused, if released, might tamper
with evidence or influence or threaten witnesses. The authorities must properly substantiate
this risk, based on concrete evidence. 50 For example, the ECtHR has explained that ‘the national authorities should have regard to pertinent factors such as the advancement of the investigation or judicial proceedings and their resumption, or any other specific indications
justifying the fear that the applicant might abuse his regained liberty by carrying out acts
aimed, for instance, at the falsification or destruction of evidence.’ 51 When the accused has a
history of tampering with evidence or if there are concrete indications that s/he intends to do
so, this may justify detention. 52 The complexity of a case may also increase the risk that the
accused will tamper with evidence, 53 and the risk of interference with the proceedings, particularly of witnesses being threatened, is graver in the context of organized crime. 54
There is one important limitation to this ground for detention. As the investigation
progresses, the risk of interference decreases and it accordingly becomes more difficult to
justify provisional detention on this ground. 55 For example, the ECtHR has held that ‘[i]n the
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35.
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long term, however, the requirements of the investigation do not suffice to justify the detention of a suspect: in the normal course of events the risks alleged diminish with the passing of
time as the inquiries are effected, statements taken and verifications carried out’. 56

2.3.3. Risk of reoffending
The third accepted reason for provisional detention is the risk that the accused, if released,
would commit further crimes. This reason must also be established in a well-reasoned manner. 57 The ECtHR has emphasized that it is ‘necessary, among other conditions, that the danger be a plausible one and the measure appropriate, in light of the circumstances of the case
and in particular the past history and personality of the person concerned’. 58 The IACnHR
has stated that the ‘danger of a second offense must be real and it must take into account the
personal history as well as the professional evaluation of the personality and character of the
accused’, including a possible criminal record. 59 Similarly, the ECtHR has accepted a large
number of crimes alleged, previous convictions on similar charges, and the existence of a
network of criminal contacts as factors increasing the risk of reoffending.

60

However, the

ECtHR has emphasized that the initial repetition of offences does not infinitely suffice to
justify a fear of repetition of offences; instead, such danger must remain concrete. 61

2.3.4. Public order
The fourth accepted reason for detention is based on the risk that the release of the accused
would shock public order, which has been accepted in relation to very grave crimes, the
commission of which incites a certain reaction of the public. 62 However, this ground is rather

56

ECtHR, Judgment, Clooth v. Belgium (App No 12718/87), 12 December 1991, 43.
ECtHR, Judgment, Samoylov v. Russia (App No 57541/09), 24 January 2012, 121: where the Court critically
noted that ‘while not established in the initial detention order, this risk was mentioned without any further assessment at subsequent stages of the proceedings’.
58
ECtHR, Judgment, Samoylov v. Russia (App No 57541/09), 24 January 2012, 109; similarly ECtHR, Judgment, Clooth v. Belgium (App No 12718/87), 12 December 1991, 40.
59
IACnHR, Bronstein et al v. Argentina (Case No 11.205 and others), 11 March 1997, 32.
60
ECtHR, Judgment, Assenov and others v. Bulgaria (App No 24760/94), 28 October 1998, 156: where the
applicant was accused of sixteen burglaries; ECtHR, Judgment, Toth v. Austria (App No 11894/85), 12 December 1991, 70: where the accused had previously been convicted on similar charges; ECtHR, Judgment, Contrada
v. Italy (App No 27143/95), 24 August 1998, 58: a case related to organized crime in Italy, where the accused
was considered to have a substantial network of criminal contacts which would allow him, if not force him, to
continue with the commission of crimes.
61
ECnHR, Decision, X. v. Federal Republic of Germany (App No 920/60), 19 December 1961, 14.
62
ECtHR, Judgment, Samoylov v. Russia (App No 57541/09), 24 January 2012, 111; ECtHR, Judgment, Tomasi
v. France (App No 12850/87), 27 August 1992, 91; ECtHR, Judgment, Kemmache v. France (App No
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exceptional, and the ECtHR has devised a significant threshold to be met. It consistently
holds that, first, national authorities must provide ‘sufficient reasons, based on relevant facts,
capable of showing that the release of the accused would actually disturb public order’. 63
Second, the Court has limited the temporal use of this factor, in stipulating that ‘detention
will continue to be legitimate only if public order remains actually threatened.’ 64 The IACnHR has endorsed this ground and the limitations set thereto by the ECtHR. 65 The ECtHR
has further consistently emphasized that provisional detention based on this ground may not
have the effect of anticipating a custodial sentence. 66 Finally, concrete evidence of the existence of this risk is required; abstract and generalized considerations do not suffice. 67

2.4.

Conclusion

IHRL sets a number of requirements for provisional detention. On an abstract level, it provides that (provisional) release should be the rule and detention the exception. More concretely, the principles of necessity, subsidiarity and proportionality make that provisional detention must be strictly necessary to achieve a certain legitimate aim and that no alternatives are
available that would achieve the same aims but impose less restrictions on a person’s right to
liberty. Furthermore, it is for the authorities to justify detention, they bear the burden of proof
regarding the necessity of detention, and a decision to detain someone must be thoroughly
reasoned. The two substantive requirements for lawful provisional detention are the existence
of a reasonable suspicion, and of relevant and sufficient reasons to justify detention, which
may include risk of flight, the risk of obstruction, the risk of reoffending, and risks related to
public order.
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3.

Provisional Release before the ad hoc Tribunals

The ad hoc Tribunals’ approach to provisional release has been subject to criticism from the
perspective of the rights of accused persons. One of the earliest decisions of the ICTY confirmed that ‘the Rules have incorporated the principle of preventive detention of accused person’. 68 This presumption in favor of detention has often been reiterated. The ICTR has not
provisionally released a single accused person to date. The ICTY, on the other hand, has become increasingly permissive of provisionally releasing accused over the years, due to the
removal of the requirement of exceptional circumstances, an increase in voluntary surrenders,
and, significantly, the increased cooperation from countries to which accused persons sought
release. Still, as recent as 2011, an ICTY Chamber still held that before the Tribunal, ‘detention appears to be the rule and provisional release the exception’. 69
The primary legal basis for this presumption of detention is that the only requirement
for the arrest of a suspect is the existence of a prima facie case against her/him. 70 No further
grounds are required. As such, arrest appears to serve no purpose other than to bring the accused to trial. 71 The RPEs provide that ‘[u]pon being transferred to the seat of the Tribunal,
the accused shall be detained’. 72 The ad hoc Tribunals’ system thus presumes that accused
persons are detained pending trial. However, Rule 65(B) of both Tribunals’ RPEs provides
for the possibility to request provisional release. The ICTY’s version of the Rule has been
subject to four amendments, the most recent one in October 2011, and now provides that provisional release may be ordered at all stages of the proceedings, subject to three requirements.
The first is procedural, namely that the host-country and the state to which the accused seeks
release have been granted the opportunity to be heard. The other two requirements are ‘that
the accused will appear for trial—flight risk—and the accused will not pose a danger to any
victim, witness or other person—risk of obstruction. Finally, the ICTY version of the Rule
provides that a Chamber may consider the existence of sufficiently compelling humanitarian
grounds in granting release. The ICTR Rule provides for the same three requirements for
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release, but does not specify the stage at which release may be granted, nor does it mention
the relevance of humanitarian grounds.
Prior to the amendment of October 2011, the case law of the ICTY had already recognized that Rule 65(B) applies during both the pre-trial- and the trial phase. 73 However, the
ICTY has considered that the rationale behind the Tribunal’s system of provisional detention
is to ensure the presence of the accused at trial. 74 Since trials in absentia are prohibited, accused persons must be present during their trials, which means that, in principle, they cannot
be granted provisional release during the trial phase. 75 The ICTR has consistently held that
release during trial would disrupt the trial proceedings. 76 The ICTY, however, has developed
a practice of granting accused release during Court recesses, subject to the satisfaction of the
requirements of Rule 65(B). This accords with the strict requirement of the necessity of a
justification or a purpose of detention. Pre-trial detention does not have a punitive character. 77
During court breaks, when there are no proceedings and in the absence of the risks enumerated in Rule 65(B), there is no reason for detention, which would militate in favor of release.
However, IHRL does not recognize ensuring the presence of accused persons at trial as a reason for detention, other than in connection with their flight risk.
Rule 65 provides for a right to apply for release. There is no form of automatic review
of detention. 78 Whether or not an accused person is released thus depends as a first step on
her/his own initiative. This further consolidates the presumption of detention before the ad
hoc Tribunals. Finally, Rule 65(B) includes an element of discretion, as is shown by the inclusion of the phrase ‘may order’. However, the discretionary element only applies once the
73
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accused persons to their trials, as an alternative to provisionally detaining them during their trials; see also De
Meester and Others (n 71), 315.
76
ICTR, Decision on the Defence Motion for the Release or Alternatively Provisional Release, Prosecutor v.
Nahimana (ICTR-99-52-T), 5 September 2002, 14; confirmed by the Appeals Chamber: ICTR, Decision on
Motion to Appeal against the Provisional Release Decision of Trial Chamber II of 21 October 2002, Prosecutor
v. Ndayambaje (ICTR-96-8-A), 10 January 2003, 5; similarly, the imminent commencement of trial has been
considered a reason to deny provisional release. See eg ICTR, Decision on Motion to Set a Date for Trial of the
Accused or Provisional Release, Prosecutor v. Ndindabahizi (ICTR-2001-71-I), 30 June 2003, 3; ICTR, Decision on Appeal Concerning Provisional Release, Prosecutor v. Muvunyi (ICTR-2000-55A-AR65), 20 May
2009, 8.
77
See eg ICTY, Decision on Motion for Provisional Release of the Accused Momir Talić, Prosecutor v.
Brđanin and Talić (IT-99-36-T), 20 September 2002, 29.
78
De Meester and Others (n 71), 323.
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procedural and substantive requirements for release are met. The Tribunals have consistently
held that the discretion in Rule 65(B) is a discretion for the Chamber to deny release even if
the substantive criteria are met, not a discretion to grant. 79

3.1.

The original requirement of ‘exceptional circumstances’ justifying release

Rule 65(B) originally provided that release could only be granted in ‘exceptional circumstances’. 80 This consolidated the impression that before the Tribunals, detention was the rule
and release the exception. 81 The ICTY has granted few requests for provisional release prior
to the amendment of Rule 65 in 1999.82 An early decision clarified that in ascertaining exceptional circumstances, a Chamber had to consider, first, whether there was a reasonable suspiSee eg ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v.
Delalić et al (IT-96-21-T), 25 September 1996, 18; ICTY, Decision on Motion by Radoslav Brđanin for Provisional Release, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 25 July 2000, 22; ICTY, Order on Motion for
Provisional Release, Prosecutor v. Ademi (IT-01-46-PT), 20 February 2002, 22; ICTY, Decision on Motion for
Provisional Release of the Accused Momir Talić, Prosecutor v. Brđanin and Talić (IT-99-36-T), 20 September
2002, 22; ICTY, Decision on Defence Motion for Provisional Release, Prosecutor v. Šešelj (IT-03-67-PT), 23
July 2004, 6; ICTY, Order on Provisional Release of Jadranko Prlić, Prosecutor v. Prlić et al (IT-04-74-PT), 30
July 2004, 18; ICTY, Decision on Motion for Provisional Release of Ivan Čermak, Prosecutor v. Gotovina et al
(IT-06-90-T), 14 March 2008, 5; ICTY, Decision on Ivan Čermak’s Motion for Provisional Release, Prosecutor
v. Gotovina et al (IT-06-90-T), 18 July 2008, 14; ICTY, Decision on Urgent Stanišić Defence Motion for Provisional release, Prosecutor v. Stanišić and Simatović (IT-03-69-T), 18 December 2009, 22; ICTY, Decision on
Ivan Čermak’s Motion for Provisional Release Pursuant to Rules 54 and 65, Prosecutor v. Gotovina et al (IT06-90-T), 24 March 2010, 5; ICTR, Decision on Defence Motion for Reconsideration of Decision Denying
Provisional Release, Prosecutor v. Muvunyi (ICTR-00-55-AR65), 3 April 2009, 11. For a dissenting decision,
see: ICTY, Decision on the Accused Čorić’s Request for Provisional Release, Prosecutor v. Prlić et al (IT-0474-T), 17 July 2008, 5.
80
See: original ICTY RPE: ICTY, Rules of Procedure and Evidence (14 March 1994) IT/32, Rule 65(B); similarly original ICTR RPE: ICTR, Rules of Procedure and Evidence (29 June 1995).
81
ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20 December
1996, 4; reiterated in, inter alia: ICTY, Decision on Defence Motion for provisional Release, Prosecutor v.
Drljača and Kovačević (IT-07-24-PT), 20 January 1998, 6; ICTY, Decision Denying a Request for Provisional
Release, Prosecutor v. Aleksovski (IT-95-14/1-PT), 23 January 1998, 4. See also Patricia Wald and Jenny Martinez, ‘Provisional Release at the ICTY: A Work in Progress’ in Richard May and others (eds), Essays on ICTY
Procedure and Evidence in Honour of Gabrielle Kirk McDonald (Kluwer Law International 2001), 231; Vojin
Dimitrijević and Marko Milanović, ‘Human Rights before International Criminal Courts’ in Jonas Grimheden
and Rolf Ring (eds), Human Rights Law: from Dissemination to Application: Essays in Honour of Göran Melander (Martinus Nijhoff 2006), 161; Karel De Meester, ‘The Investigation Phase in International Criminal
Procedure: in Search of Common Rules’ (PhD Thesis, University of Amsterdam 2014), 824.
82
ICTY, Decision Rejecting the Application to Withdraw the Indictment and Order for Provisional Release,
Prosecutor v. Đukić (IT-96-20-T), 24 April 1996; ICTY, Decision on Provisional Release of the Accused, Prosecutor v. Simić (IT-95-9-PT), 26 March 1998; ICTY, Decision on the Motion of Defence Counsel for Drago
Josipović (Request for Permission to attend a funeral), Prosecutor v. Kupreskić et al (IT-95-16-T), 6 May 1999;
ICTY, Order on Motion of the Accused Mario Čerkez for Provisional Release, Prosecutor v. Kordić and Čerkez
(IT-95-14/2-T), 14 September 1999; see also Trotter 2012, 357, who notes that these instances of release were
granted on the basis of serious illnesses of the accused or of members of his family. See also ICTY, Decision on
the Motion of the Defence Filed Pursuant to Rule 64 of the Rules of Procedure and Evidence, Prosecutor v.
Blaskić (IT-95-14-T), 3 March 1994, where the accused was granted house arrest instead of incarceration in the
UNDU. Strictly speaking, this decision concerned modified conditions of detention, not provisional release,
which is why it will not further be discussed. Still, it provides an interesting insight in the early intentions of the
Tribunal to ensure treatment of its detainees in line with IHRL.
79
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cion, second, the alleged role of the accused in the crimes charged, where, in principle, the
greater her/his role, the more difficult it will be to prove her/his claim to release, and third,
the length of the accused’s provisional detention, since this cannot extend beyond a reasonable time. 83 In subsequent practice, however, the length of detention has been examined infrequently, and has never been accepted as an exceptional circumstance justifying release. 84
Furthermore, humanitarian reasons could constitute exceptional circumstances justifying release. Medical conditions and the death or serious illness of a close family member
were the only circumstances found to be exceptional so as to warrant provisional release. 85
Still, the threshold that such reasons needed to meet in order to qualify as exceptional circumstances was substantial. Health problems of family members had to be sufficiently serious. 86
Similarly, for the accused to be granted release for health reasons, s/he had to show that s/he
could not be effectively treated in the host country. 87 In most instances, however, the ICTY,
and the ICTR in particular, simply noted the absence of exceptional circumstances and denied
provisional release. 88
ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 21; ICTY, Decision on Motion for Provisional Release Filed by the
Accused Hazim Delić, Prosecutor v. Delalić et al (IT-96-21-T), 24 October 1996, 21.
84
ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 30; ICTY, Decision on Motion for Provisional Release Filed by the
Accused Hazim Delić, Prosecutor v. Delalić et al (IT-96-21-T), 24 October 1996, 24; ICTY, Decision on Defence Motion for provisional Release, Prosecutor v. Drljača and Kovačević (IT-07-24-PT), 20 January 1998,
24; ICTY, Decision on Joint Defence Motion Requesting Provisional Release, Prosecutor v. Kordić and Čerkez
(IT-95-14/2-PT), 22 March 1999, 4.
85
ICTY, Decision Rejecting the Application to Withdraw the Indictment and Order for Provisional Release,
Prosecutor v. Đukić (IT-96-20-T), 24 April 1996, 4; ICTY, Decision on Provisional Release of the Accused,
Prosecutor v. Simić (IT-95-9-PT), 26 March 1998, 4; ICTY, Decision on the Application of the Accused Mr
Milan Simić to Leave His Residence for Medical Reasons, Prosecutor v. Simić (IT-95-9-PT), 17 April 1998, 23; ICTY, Decision on the Application of the Accused Mr Milan Simić to Leave His Residence for Medical Reasons (2), Prosecutor v. Simić (IT-95-9-PT), 8 May 1998, 2-3; see also ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20 December 1996, 4-5;ICTY, Decision on Motion for
Provisional Release Filed by Zoran Kupreškić, Mirjan Kupreškić, Drago Josipović and Dragan Papić (Joined by
Marinko Katava and Vladimir Šantić), Prosecutor v. Kupreškić et al (IT-95-16-PT), 15 December 1997, 10;
ICTY, Decision Denying a Request for Provisional Release, Prosecutor v. Aleksovski (IT-95-14/1-PT), 23 January 1998, 3; ICTY, Decision on the Motion of Defence Counsel for Drago Josipović (Request for Permission to
attend a funeral), Prosecutor v. Kupreskić et al (IT-95-16-T), 6 May 1999, 2; ICTY, Order on Motion of the
Accused Mario Čerkez for Provisional Release, Prosecutor v. Kordić and Čerkez (IT-95-14/2-T), 14 September
1999, 2; See also ICTY, Order of the Appeals Chamber on Hazim Delić Emergency Motion to Reconsider Denial the Request for Provisional Release, Prosecutor v. Delalić et al (IT-96-21-A), 1 June 1999, 3.
86
ICTY, Decision on the Motions for Provisional Release of Zoran Kupreškić, Mirjan Kupreškić and Drago
Josipović, Prosecutor v Kupreškić et al (IT-95-16-T), 13 September 1999, 3; ICTY, Order on Application for
Provisional Release of Zoran Kupreškić, Mirjan Kupreškić, Drago Josipović and Dragan Papić, Prosecutor v
Kupreškić et al (IT-95-16-T), 30 July 1999, 2-3.
87
ICTY, Decision on Defence Motion for provisional Release, Prosecutor v. Drljača and Kovačević (IT-07-24PT), 20 January 1998, 14; for a similar decision, see: ICTY, Decision on Request for Provisional Release of
Dragoljub Kunarac, Prosecutor v. Kunarac and Kovač (IT-96-23-PT), 11 November 1999, 8.
88
See eg ICTY, Decision on Defence Motion for Provisional Release, Prosecutor v. Kupreskić et al (IT-95-16PT), 15 May 1998, 2; ICTY, Decision Rejecting a Motion for Provisional Release, Prosecutor v. Kvočka (IT-954-PT), 20 October 1998, 4; ICTY, Decision on Motion for Provisional Release of Milojica Kos, Prosecutor v.
83
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The Tribunals’ original system of provisional release was thus one with a very strong
presumption in favor of detention. Where the ICTY did grant release, it attached rather stringent conditions thereto. 89 Furthermore, the ICTY once acknowledged and justified its departure from international human rights standards by relying on ‘the extreme gravity’ of the
crimes charged, and ‘the unique circumstances under which the International Tribunal operates’. 90 These considerations have been reiterated in a number of cases. 91 Former ICTY Judge
Wald has argued that the initial problems faced by the ICTY in arresting its first indictees,
who at times violently resisted arrest, made that it would have been inconsistent, or it would
have at least been perceived so, to grant them release. 92
Kvočka et al (IT-98-30-PT), 29 January 1999, 2; ICTY, Decision on Motion for Provisional Release by Miroslav Tadić, Prosecutor v. Simić et al (IT95-9-PT), 15 February 1999, 2; ICTY, Decision on Motion for Provisional Release by Simo Zarić, Prosecutor v. Simić et al (IT95-9-PT), 15 February 1999, 2; ICTR, Decision on
Preliminary Motions filed by the Defense, Prosecutor v. Kayishema (ICTR-95-1-T), 6 November 1996, 4;
ICTR, Decision on the Defence’s Motion for Provisional Release of Jean-Bosco Barayagwiza, Prosecutor v.
Barayagwiza (ICTR-99-52-T), 3 September 2002, 4; see further: ICTR, Decision on the Request Submitted by
the Defence, Prosecutor v. Rutuganda (ICTR-96-3-T), 25 September 1996, 2; ICTR, Decision on Preliminary
Motions filed by the Defense, Prosecutor v. Kayishema (ICTR-95-1-T), 6 November 1996, 4; ICTR, Decision
on Request Filed by the Defence for Provisional Release of Georges Rutuganda, Prosecutor v. Rutuganda
(ICTR-96-3-T), 7 February 1997, 2; ICTR, Decision on Defence Motion for the Provisional Release of the Accused, Prosecutor v. Kanyabashi (ICTR-96-15-T), 21 February 2001, 6; ICTR, Decision (on Application for
Leave to Appeal Filed under Rule 65(D) of the Rules of Procedure and Evidence), Prosecutor v. Kanyabashi
(ICTR-96-15-A), 13 June 2001, 2; ICTR, Decision on the Defense’s Motion for Provisional Release Pursuant to
Rule 65 of the Rules, Prosecutor v. Bicamumpaka (ICTR-99-50-T), 25 July 2001, 5; ICTR, Decision on Defence Motion for Release, Prosecutor v. Bagosora et al (ICTR-98-41-T), 12 July 2002, 8; ICTR, Decision on
the Defence Motion for the Release or Alternatively Provisional Release, Prosecutor v. Nahimana (ICTR-9952-T), 5 September 2002, 5; ICTR, Decision on Sagahutu’s Preliminary, Provisional Release, and Severance
Motions, Prosecutor v. Sagahutu et al (ICTR-00-56-T), 25 September 2002, 12; ICTR, Decision Defence Motion for Provisional Release of the Accused, Prosecutor v. Muhimana (ICTR-95-1-B-1), 1 October 2002, 6;
ICTR, Decision on the Defence Motion for the Provisional Release of the Accused, Prosecutor v. Ndayambaje
(ICTR-98-42-T), 21 October 2002, 7; ICTR, Decision on Bizimungu’s Motion for Provisional Release pursuant
to Rule 65, Prosecutor v. Bizimungu et al (ICTR-99-50-T), 4 November 2002, 7; ICTR, Decision on Justin
Mugenzi’s Motion for Stay of Proceedings or in the Alternative Provisional Release (Rule 65) and in Addition
Severance (Rule 82(B)), Prosecutor v. Mugenzi et al (ICTR-99-50-I), 8 November 2002, 9; ICTR, Decision on
Motion to Appeal against the Provisional Release Decision of Trial Chamber II of 21 October 2002, Prosecutor
v. Ndayambaje (ICTR-96-8-A), 10 January 2003, 5.
89
See eg ICTY, Decision on Provisional Release of the Accused, Prosecutor v. Simić (IT-95-9-PT), 26 March
1998, 4, where the accused was ordered to surrender his passport, remain within the confines of the municipality
where he lived, meet on a daily basis with the local police authorities, agree to allow international forces to
conduct bi-monthly checks of his whereabouts and to make occasional unannounced visits to the accused, and
not to have any contact with any of the co-accused, nor with any possible witness.
90
ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 19; see also Müller 2008, 596.
91
ICTY, Decision Rejecting a Request for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 25 April
1996, 4; ICTY, Decision on Motion for Provisional Release Filed by the Accused Hazim Delić, Prosecutor v.
Delalić et al (IT-96-21-T), 24 October 1996, 20; ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20 December 1996, 4; ICTY, Decision on Motion for Provisional Release Filed
by Zoran Kupreškić, Mirjan Kupreškić, Drago Josipović and Dragan Papić (Joined by Marinko Katava and
Vladimir Šantić), Prosecutor v. Kupreškić et al (IT-95-16-PT), 15 December 1997, 10; ICTY, Decision Denying
a Request for Provisional Release, Prosecutor v. Aleksovski (IT-95-14/1-PT), 23 January 1998, 4.
92
Wald and Martinez (n 81), 235. See also Megan Fairlie, ‘The Precedent of Pre-Trial Release at the ICTY: a
Road Better Left Less Travelled’ (2010) 33 Fordham Int’l L J 1101, 1130, who criticizes this approach because
it ‘paints all the accused with the same brush’.
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The requirement of exceptional circumstances was removed from the ICTY’s RPE at
the twenty-first plenary session of the Judges of the ICTY in November 1999. 93 Given the
confidentiality of such sessions, the rationale of the amendment is not officially known.
However, according to Judge Robinson, the rule was changed because ‘it conflicted with customary international law as reflected in the main international human rights instruments’, and
the intention of the amendment was ‘to bring the Rule in line with modern [IHRL] that detention shall not be the general rule’. 94 Similarly, a Chamber has noted that the amendment was
‘wholly consistent with the internationally recognised standards regarding the rights of the
accused which the International Tribunal is obliged to respect’. 95
Nevertheless, the first decisions after the amendment did not evince a shift in the approach to provisional release. 96 In Kupreškić et al, the Chamber merely noted the change and
denied provisional release because it was not satisfied that the other two requirements were
met. 97 More significantly, several decisions noted that ‘the effect of the amendment is not to
establish release as the norm and detention as the exception’. 98 Still, the threshold for proviICTY, Decision on Miroslav Tadić’s Application for Provisional Release, Prosecutor v. Simić et al (IT-95-9PT), 4 April 2000, 4 footnote 5; see: IT/32/Rev. 17 RPE 17 November 1999, the amended rule then read: ‘Release may be ordered by a Trial Chamber only after hearing the host country and only if it is satisfied that the
accused will appear for trial and, if released, will not pose a danger to any victim, witness or other person.’ See
also Andrew Trotter, ‘Innocence, Liberty and Provisional Release at the ICTY: A Post-Mortem of ‘Compelling
Humanitarian Grounds’ in Context’ (2012) 12 Hum Rts L Rev 353, 356, who notes that the vote was unanimous.
94
ICTY, Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Dissenting Opinion of
Judge Patrick Robinson, Prosecutor v. Krajišnik and Plavšić (IT-00-39&40-T), 8 October 2001, 2, 16; similarly
ICTY, Decision on Mićo Stanišić’s Appeal against Decision on his Motion for Provisional Release, Separate
Opinion of Judge Robinson, Prosecutor v. Stanišić and Župljanin (IT-08-91-AR-65.1), 11 May 2011, 5; Wald
and Martinez (n 81), 233-234, who explain that concerns about the depressive effectis of lengthy pre-trial detention was another motive for the amendment. See also UNSC, ‘Seventh Annual Report of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991’ (26 July 2000) UN Doc S/2000/777, 293.
95
ICTY, Decision on Miroslav Tadić’s Application for Provisional Release, Prosecutor v. Simić et al (IT-95-9PT), 4 April 2000, 8; idem: ICTY, Decision on Simo Zarić’s Application for Provisional Release, Prosecutor v.
Simić et al (IT-95-9-PT), 4 April 2000, 8, footnote 10; ICTY, Decision on Milan Simić’s Application for Provisional Release, Prosecutor v. Simić et al (IT-95-9-PT), 20 May 2000, 5.
96
See also Kate Doran, ‘Provisional Release in International Human Rights Law and International Criminal
Law’ (2011) 11 Int’l Crim L Rev 707, 727.
97
ICTY, Decision on the Motion for Provisional Release by the Accused Zoran Kupreškić and Mirjan
Kupreškić of 15 December 1999, Prosecutor v. Kupreškić et al (IT-95-16-T), 20 December 1999, 3:
‘[n]otwithstanding the above-mentioned assurances, the Trial Chamber deems the danger of the accused absconding now, shortly before the judgment, too high to allow their provisional release.’; ICTY, Decision on the
Motion for Provisional Release by the Accused Dragan Papić of 15 December 1999, Prosecutor v. Kupreškić et
al (IT-95-16-T), 20 December 1999, 3; ICTY, Decision on the Motion for Provisional Release by the Accused
Vladimir Šantić of 15 December 1999, Prosecutor v. Kupreškić et al (IT-95-16-T), 20 December 1999, 3;
ICTY, Decision on the Motion for Provisional Release by the Accused Drago Josipović of 21 December 1999,
Prosecutor v. Kupreškić et al (IT-95-16-T), 22 December 1999, 3.
98
ICTY, Decision on Motion for Provisional Release of Miroslav Kvočka, Prosecutor v. Kvočka et al (IT-9830/01-PT), 2 February 2000, 4; idem in ICTY, Decision on Motion by Radoslav Brđanin for Provisional Release, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 25 July 2000, 12: ‘The Trial Chamber agrees with the
prosecution that the amendment to Rule 65 has not made provisional release the norm’; confirmed in: ICTY,
93
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sional release was lowered significantly. In Ademi, it was held that the question whether detention or release should be the rule was not a very interesting one; instead, focus should be
on the particular circumstances of each case. It was held that the specific context of the Tribunal might militate against release in some cases, but also that this must always be considered in light of the circumstances of particular cases. 99
The ICTR removed the requirement of exceptional circumstances from its RPE in
May 2003. 100 The disparity between the respective RPEs of the ICTY and ICTR thus existed
for about three and a halve years, which incited many defence submissions challenging the
validity of Rule 65(B) before the ICTR. However, it continued to hold that exceptional circumstances were a ‘sine qua non condition for provisional release’. 101 The change of Rule 65
before the ICTY did not affect the ICTR, and many decisions emphasized that the ICTR and
ICTY are distinct judicial bodies. 102 The ICTR has also noted that the ICTY, despite the removal of the requirement of exceptional circumstances, continued to regard detention as the
rule and release the exception. 103 The ICTR has consistently rejected allegations of Rule 65’s
inconsistency with IHRL, and has generally done so without extensively engaging with this
issue. 104 In response to an argument that relied on Article 9(3) ICCPR, a Chamber found that
‘that conditions surrounding the detention of accused before the Tribunal are different from
those surrounding detention of accused in domestic jurisdictions’, whereupon the Chamber

Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Prosecutor v. Krajišnik and Plavšić
(IT-00-39&40-T), 8 October 2001, 12.
99
ICTY, Order on Motion for Provisional Release, Prosecutor v. Ademi (IT-01-46-PT), 20 February 2002, 18.
100
Amendments Adopted at the Thirteenth Plenary (26-27 May 2003), 10: Rule 65 then became identical to the
ICTY Rule again.
101
ICTR, Decision on Defence Motion for Release, Prosecutor v. Bagosora et al (ICTR-98-41-T), 12 July 2002,
22.
102
ICTR, Decision on Defence Motion for the Provisional Release of the Accused, Prosecutor v. Kanyabashi
(ICTR-96-15-T), 21 February 2001, 4-5; ICTR, Decision on Defence Motion for Release, Prosecutor v. Bagosora et al (ICTR-98-41-T), 12 July 2002, 24; ICTR, Decision on Sagahutu’s Preliminary, Provisional Release,
and Severance Motions, Prosecutor v. Sagahutu et al (ICTR-00-56-T), 25 September 2002, 45; ICTR, Decision
on the Defence Motion for the Provisional Release of the Accused, Prosecutor v. Ndayambaje (ICTR-98-42-T),
21 October 2002, 20; ICTR, Decision on Leave to Appeal Against the Refusal to Grant Provisional Release,
Prosecutor v. Sagahutu (ICTR-00-56-I), 26 March 2003, 5; ICTR, Decision on the Defence Motion on a Point
of Law, Prosecutor v. Bicamumpaka (ICTR-99-50-I), 8 April 2003, 16.
103
ICTR, Decision on the Defence Motion for the Release or Alternatively Provisional Release, Prosecutor v.
Nahimana (ICTR-99-52-T), 5 September 2002, 11; ICTR, Decision Defence Motion for Provisional Release of
the Accused, Prosecutor v. Muhimana (ICTR-95-1-B-1), 1 October 2002, 5; ICTR, Decision on the Defence
Motion on a Point of Law, Prosecutor v. Bicamumpaka (ICTR-99-50-I), 8 April 2003, 16.
104
See eg ICTR, Decision on Sagahutu’s Preliminary, Provisional Release, and Severance Motions, Prosecutor
v. Sagahutu et al (ICTR-00-56-T), 25 September 2002, 47: ‘pursuant to Article 14 of the Statute, the Judges of
the Tribunal have adopted, and are bound by, the ICTR Rules of Procedure and Evidence’; see also De Meester
and Others (n 71), 327.
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considered that it had to apply Rule 65 as it stood. 105 In other decisions, the ICTR merely
reiterated that Rule 65 and the entire RPE bind the Tribunal and had to be applied on that
basis. 106 It has also held that ‘abundant case law’ has denied that Rule 65 was at odds with
customary international law. 107 Finally, the Appeals Chamber has considered defence challenges to the exceptional circumstances requirement and the high burden of proof imposed on
the defence as ‘specious because these issues were discussed and rejected during the adoption
of the rules.’ 108 This shows that the ICTR considered itself primarily bound by its own legal
framework, regardless of possible conflicts with IHRL. Notably, the ICTR never actually
considered whether the requirement of exceptional circumstances, or other aspects of Rule
65(B) actually conflicted with IHRL, it simply regarded the question as irrelevant and considered itself bound by its own legal framework.

3.2.

Requirements for release

Rule 65(B) mentions two substantive requirements for provisional release: flight risk and risk
of obstruction. 109 In addition, the case law of the Tribunals on the issue has also addressed the
length of detention as possible factor impacting on provisional release determinations, and
the relevance of humanitarian circumstances for such determinations. Several decisions of the
ICTY have also cited the principles of necessity, suitability and proportionality as overarching considerations in provisional release determinations, which was supported with references to case law of the ECtHR, and to ‘public international law’. 110 For example, a Chamber

105

ICTR, Decision on Justin Mugenzi’s Motion for Stay of Proceedings or in the Alternative Provisional Release (Rule 65) and in Addition Severance (Rule 82(B)), Prosecutor v. Mugenzi et al (ICTR-99-50-I), 8 November 2002, 35.
106
ICTR, Decision Defence Motion for Provisional Release of the Accused, Prosecutor v. Muhimana (ICTR95-1-B-1), 1 October 2002, 4; ICTR, Decision on Bizimungu’s Motion for Provisional Release pursuant to Rule
65, Prosecutor v. Bizimungu et al (ICTR-99-50-T), 4 November 2002, 27; ICTR, Decision on the Application to
Appeal Against the Provisional Release Decision of Trial Chamber II of 4 November 2002, Prosecutor v. Bizimungu (ICTR-99-50-A), 13 December 2002, 4; ICTR, Decision on the Defence Motion on a Point of Law,
Prosecutor v. Bicamumpaka (ICTR-99-50-I), 8 April 2003, 13.
107
ICTR, Decision on the Defence Motion on a Point of Law, Prosecutor v. Bicamumpaka (ICTR-99-50-I), 8
April 2003, 14.
108
ICTR, Decision on Leave to Appeal Against the Refusal to Grant Provisional Release, Prosecutor v. Sagahutu (ICTR-00-56-I), 26 March 2003, 5.
109
The latter requirement can also be regarded as ‘danger of collusion’: the danger that the accused will threaten
witnesses or tamper with evidence thereby infringing on the normal course of justice.
110
See eg ICTY, Decision Denying a Request for Provisional Release, Prosecutor v. Aleksovski (IT-95-14/1PT), 23 January 1998, 4; ICTY, Decision Granting Provisional Release to Enver Hadžihasanović, Prosecutor v.
Hadžihasanović et al (IT-01-47-PT), 19 December 2001, 8; ICTY, Decision Granting Provisional Release to
Mehmed Alagić, Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001; ICTY, Decision Granting Provisional Release to Amir Kubara, Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001;
ICTY, Decision on Request for Provisional Release of Accused Jokić, Prosecutor v. Blagojević et al (IT-02-53PT), 28 March 2002, 18; ICTY, Decision on Darko Mrđa’s Request for Provisional Release, Prosecutor v. Mrđa
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has considered that mandatory pre-trial detention was no longer necessary, thanks to state
guarantees and other considerations. 111 The proportionality principle has also been regarded
as a relevant principle in the determination of the reasonableness of the length of pre-trial
detention. 112 Furthermore, the subsidiarity principle makes that more lenient measures must
be applied if they can achieve the same purpose as detention. 113 However, these principles
have been relied on in a limited number of decisions, in a specific string of cases before the
ICTY alone. It therefore cannot be said that the Tribunals have truly adopted these principles
as integral to their determinations of provisional release. Such inconsistency is troublesome
in and of itself, because it limits the foreseeability of the course of action of the Tribunals and
complicates the task of conducting an effective defence.

3.2.1. Risk of flight
Chambers must be satisfied that the accused will reappear for trial before they can grant provisional release. Roughly, the assessment of the Tribunals in establishing flight risk have focused on the gravity of the crimes and the anticipated severity of the possible sentence, the
personal circumstances of the accused, and whether the state to which the accused sought
release had provided guarantees for her/his return.
Both Tribunals have often cited the gravity of the crimes charged and the length of the
anticipated sentence in provisional release decisions. 114 This factor has turned out to be a par(IT-02-59-PT), 15 April 2002, 31; ICTY, Decision on Vidoje Blagojević’s Application for Provisional Release,
Prosecutor v. Blagojević et al (IT-02-60-PT), 22 July 2002, 29; ICTY, Decision on Motion for Provisional Release of the Accused Momir Talić, Prosecutor v. Brđanin and Talić (IT-99-36-T), 20 September 2002, 23;
ICTY, Decision on Haradin Bala’s Request for Provisional Release, Prosecutor v. Limaj et al (IT-03-66-AR65),
31 October 2003, 13; ICTY, Order on Provisional Release of Jadranko Prlić, Prosecutor v. Prlić et al (IT-04-74PT), 30 July 2004, 15; ICTY, Decision on Second Application for Provisional Release, Prosecutor v. Ljubičić
(IT-00-41-PT), 26 July 2005, 18; ICTY, Decision on the Motion of the Accused Petković for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T), 31 March 2008, 7; ICTY, Decision on Request for Provisional
Release of the Accused Čorić, Prosecutor v. Prlić et al (IT-04-74-T), 8 April 2008, 6.
111
ICTY, Decision Granting Provisional Release to Enver Hadžihasanović, Prosecutor v. Hadžihasanović et al
(IT-01-47-PT), 19 December 2001, 8-9; Idem: ICTY, Decision Granting Provisional Release to Mehmed Alagić, Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001, 8-9; ICTY, Decision Granting Provisional Release to Amir Kubara, Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001, 8-9.
112
ICTY, Decision on the Motion of the Accused Petković for Provisional Release, Prosecutor v. Prlić et al (IT04-74-T), 31 March 2008, 7; ICTY, Decision on Second Defence Request for provisional Release of Stanislav
Galić, Prosecutor v. Galić (IT-98-29-A), 31 October 2005, 18.
113
ICTY, Redacted and Public Version of Order on Jadranko Prlić’s Motion to Extend his Provisional Release,
Prosecutor v. Prlić et al (IT-04-74-T), 1 March 2012, 5.
114
ICTY, Decision Rejecting a Request for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 25 April
1996, 5; ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20 December 1996, 5; ICTY, Decision on Motion for Provisional Release Filed by Zoran Kupreškić, Mirjan
Kupreškić, Drago Josipović and Dragan Papić (Joined by Marinko Katava and Vladimir Šantić), Prosecutor v.
Kupreškić et al (IT-95-16-PT), 15 December 1997, 15; ICTY, Decision Denying a Request for Provisional Release, Prosecutor v. Aleksovski (IT-95-14/1-PT), 23 January 1998, 4; ICTY, Decision on Motion for Provisional
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ticularly important consideration. 115 Accused persons who are charged with serious crimes
are likely to face long prison sentences, which is thought to increase the risk that they will
abscond: ‘the more severe the sentence, the greater the incentive to flee’. 116 However, several
Chambers have cautioned for too great reliance on this factor. All accused before the Tribunals are, in principle, likely to face long prison sentences. Therefore, it has also been held that
‘in itself, this argument made in abstracto cannot be used against the accused’. 117 The ApRelease of Miroslav Kvočka, Prosecutor v. Kvočka et al (IT-98-30/01-PT), 2 February 2000, 4; ICTY, Decision
on Motion by Radoslav Brđanin for Provisional Release, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 25
July 2000, 16; ICTY, Decision on Darko Mrđa’s Request for Provisional Release, Prosecutor v. Mrđa (IT-0259-PT), 15 April 2002, 35; ICTY, Decision on Vidoje Blagojević’s Application for Provisional Release, Prosecutor v. Blagojević et al (IT-02-60-PT), 22 July 2002, 54; ICTY, Decision on Motion by Momir Talić for Provisional Release, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 28 March 2001, 30; ICTY, Decision on
Momčilo Krajišnik’s Notice of Motion for Provisional Release, Prosecutor v. Krajišnik and Plavšić (IT-0039&40-T), 8 October 2001, 17; ICTY, Order on Motion for Provisional Release, Prosecutor v. Ademi (IT-0146-PT), 20 February 2002, 25; ICTY, Decision on Provisional Release of Fatmir Limaj, Prosecutor v. Limaj et
al (IT-03-66-PT), 12 September 2003, 9; ICTY, Decision on Haradin Bala’s Request for Provisional Release,
Prosecutor v. Limaj et al (IT-03-66-AR65), 31 October 2003, 25; ICTY, Decision on Defence Motion for Provisional Release, Prosecutor v. Šešelj (IT-03-67-PT), 23 July 2004, 9; ICTY, Decision on Motion of Blagoje
Simić Pursuant to Rule 65(I) for Provisional Release for a Fixed Period to Attend Memorial Services for his
Father, Prosecutor v. Simić et al (IT-95-9-A), 21 October 2004, 15; ICTY, Decision concerning Motion for
Provisional Release of Milan Gvero, Prosecutor v. Tolimir et al (IT-04-74-PT), 19 July 2005, 10; ICTY, Decision on Savo Todović’s Application for Provisional Release, Prosecutor v. Rašević and Todović (IT-97-25/1PT), 22 July 2005, 15; ICTY, Decision on Simatović Defence Motion Requesting Provisional Release, Prosecutor v. Stanišić and Simatović (IT-03-69-T), 15 October 2009, 13; ICTY, Decision on Urgent Stanišić Defence
Motion for Provisional Release, Prosecutor v. Stanišić and Simatović (IT-03-69-T), 31 March 2010, 23; ICTR,
Decision on Defence Motion for the Provisional Release of the Accused, Prosecutor v. Kanyabashi (ICTR-9615-T), 21 February 2001, 12; ICTR, Decision on the Defense’s Motion for Provisional Release Pursuant to Rule
65 of the Rules, Prosecutor v. Bicamumpaka (ICTR-99-50-T), 25 July 2001, 19; ICTR, Decision on Defence
Motion for Release, Prosecutor v. Bagosora et al (ICTR-98-41-T), 12 July 2002, 27; ICTR, Decision on the
Defence Motion for the Release or Alternatively Provisional Release, Prosecutor v. Nahimana (ICTR-99-52-T),
5 September 2002, 10, 13; ICTR, Decision Defence Motion for Provisional Release of the Accused, Prosecutor
v. Muhimana (ICTR-95-1-B-1), 1 October 2002, 9; ICTR, Decision on the Motion by Ngirumpatse’s Defence to
Find the Accused’s Detention Unlawful or, in the Alternative, to Order his Provisional Release, Prosecutor v.
Ngirumpatse et al (ICTR-98-44-T), 18 August 2003, 25; ICTR, Decision on Application by Hormisdas
Nsengimana for Leave to Appeal the Trial Chamber's Decision on Provisional Release, Prosecutor v.
Nsengimana (ICTR-01-69-AR65), 23 August 2005, 3, 4; ICTR, Decision on the Defence Motion for the Setting
of a Date for the Commencement of Trial and Provisional Release, Prosecutor v. Nzabirinda (ICTR-2001-77-I),
13 October 2006, 12; ICTR, Decision on Defence Motion for Provisional Release, Prosecutor v. Muvunyi
(ICTR-00-55-AR65), 29 January 2009, 5; ICTR, Decision on Aloys Ntabakuze’s Motions for Provisional Release and Leave to File a Corrigendum, Prosecutor v. Bagosora et al (ICTR-98-41-A), 2 September 2009, 23;
see also ICTY, Decision on Motion for Provisional Release, Prosecutor v. Tupajić (IT-95-5/18-R77.2), 21 December 2011, 8, where the limited seriousness of the charges – of contempt – were weighed as a factor in favour
of release.
115
ICTY, Decision on Assigned Counsel Request for Provisional Release, Prosecutor v. Milošević (IT-02-54T), 23 February 2006, 11.
116
See eg ICTY, Decision on Motion of Blagoje Simić Pursuant to Rule 65(I) for Provisional Release for a
Fixed Period to Attend Memorial Services for his Father, Prosecutor v. Simić et al (IT-95-9-A), 21 October
2004, 15; ICTY, Decision on Interlocutory Appeal Against Trial Chamber’s Decision Denying Provisional Release, Prosecutor v. Čermak and Markać (IT-03-73-AR65.1), 2 December 2004, 25; ICTY, Decision on Mićo
Stanišić’s Motion for Provisional Release, Prosecutor v. Stanišić (IT-03-69-PT), 19 July 2005, 10.
117
See eg ICTY, Order on Provisional Release of Jadranko Prlić, Prosecutor v. Prlić et al (IT-04-74-PT), 30
July 2004, 20; ICTY, Decision on Ramush Haradinaj’s Motion for Provisional Release, Prosecutor v. Haradinaj
et al (IT-04-84-PT), 6 June 2005, 29; ICTY, Decision on Second Application for Provisional Release, Prosecutor v. Ljubičić (IT-00-41-PT), 26 July 2005, 30.
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peals Chamber has held that, contrary to the Prosecution’s arguments, a Chamber is not
obliged to consider the gravity of the charges, because Rule 65(B) does not mention this as a
factor impacting on provisional release determinations. 118 In that regard, a Chamber cautioned the Prosecution that provisional detention could not be used in anticipation of the possibly lengthy sentence that the accused might receive, because that would conflict with the
presumption of innocence. 119 Similarly, it has been held that the gravity of the charges should
not be the sole reason to deny provisional release, although it is certainly important, 120 a contention which was often substantiated by referring to case law of the ECtHR. 121 Similarly, an
accused’s flight risk has been found to grow as s/he becomes increasingly aware of the evidence against her/him, since a conviction becomes more likely. 122
Various personal circumstances of accused persons have been weighed in order to determine flight risk. First and foremost, numerous decisions relied on the voluntary surrender
of accused persons. 123 If an accused surrendered voluntarily into the custody of the Tribunal,
ICTY, Decision on the Prosecution’s Appeal of the Decision on Further Extension of Jadranko Prlić’s Provisional Release, Prosecutor v. Prlić et al (IT-04-74-AR65.31), 23 April 2012, 15; ICTY, Decision on the Prosecution’s Appeal of the Decision on Further Extension of Bruno Stojić’s Provisional Release, Prosecutor v. Prlić
et al (IT-04-74-AR65.33), 16 May 2012, 15.
119
ICTY, Redacted and Public Version of Order on Jadranko Prlić’s Motion to Extend his Provisional Release,
Prosecutor v. Prlić et al (IT-04-74-T), 1 March 2012, 4-5; recalled: ICTY, Public Redacted Version of Order on
Motion to Extend Provisional Release of Accused Ćorić, Prosecutor v. Prlić et al (IT-04-74-T), 6 March 2012,
5.
120
ICTY, Decision on Haradin Bala’s Request for Provisional Release, Prosecutor v. Limaj et al (IT-03-66AR65), 31 October 2003, 25; confirmed in: ICTY, Decision on Interlocutory Appeal Against Trial Chamber’s
Decision Denying Provisional Release, Prosecutor v. Čermak and Markać (IT-03-73-AR65.1), 2 December
2004, 26-27; ICTY, Decision on Ramush Haradinaj’s Motion for Provisional Release, Prosecutor v. Haradinaj
et al (IT-04-84-PT), 6 June 2005, 29; ICTY, Decision concerning Motion for Provisional Release of Milan
Gvero, Prosecutor v. Tolimir et al (IT-04-74-PT), 19 July 2005, 10.
121
ICTY, Decision on Provisional Release, Prosecutor v. Simatović (IT-03-69-PT), 28 July 2004, 21 ICTY,
Decision on Provisional Release, Prosecutor v. Stanišić (IT-03-69-PT), 28 July 2004, 22; confirmed in: ICTY,
Decision on Prosecution’s Appeal against Decision on Provisional Release, Prosecutor v. Simatović (IT-03-69AR-65.1), 3 December 2004, 15; confirmed in: ICTY, Decision on Ramush Haradinaj’s Motion for Provisional
Release, Prosecutor v. Haradinaj et al (IT-04-84-PT), 6 June 2005, 24; ICTY, Decision on Mr Perišić’s Motion
for Provisional Release during the Winter Recess, Prosecutor v. Perišić (IT-04-84-T), 17 December 2008, 10;
ICTY, Decision on Mr. Perišić Motion for Provisional Release during the Easter Court Recess, Prosecutor v.
Perišić (IT-04-81-T), 6 April 2009, 11.
122
ICTY, Decision on Interlocutory Appeal of Denial of Provisional Release During Winter Recess, Prosecutor
v. Milutinović et al (IT-05-87-AR65.2), 14 December 2006, 15.
123
See eg ICTY, Decision on the Motion of the Defence Filed Pursuant to Rule 64 of the Rules of Procedure
and Evidence, Prosecutor v. Blaskić (IT-95-14-T) 3 March 1994, 22; ICTY, Decision on Provisional Release of
the Accused, Prosecutor v. Simić (IT-95-9-PT), 26 March 1998, 4; ICTY, Decision on the Motion of Defence
Counsel for Drago Josipović (Request for Permission to attend a funeral), Prosecutor v. Kupreskić et al (IT-9516-T), 6 May 1999, 2; ICTY, Order on Motion of the Accused Mario Čerkez for Provisional Release, Prosecutor v. Kordić and Čerkez (IT-95-14/2-T), 14 September 1999, 3; ICTY, Decision on Simo Zarić’s Application
for Provisional Release, Prosecutor v. Simić et al (IT-95-9-PT), 4 April 2000, 8; ICTY, Decision on Biljana
Plavšić Application for Provisional Release, Prosecutor v. Krajišnik and Plavšić (IT-00-39&40-T), 5 September
2001, 3; ICTY, Order on the Provisional Release of the Accused Pavle Strugar, Prosecutor v. Strugar et al (IT01-42-T), 30 November 2001, 2; ICTY, Decision on Request for Pre-Trial Provisional Release, Prosecutor v.
Halilović (IT-01-48-PT), 13 December 2000, 3; ICTY, Decision Granting Provisional Release to Mehmed Alagić, Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001, 14; ICTY, Decision Granting Provi118
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this has been seen as a significant indicator that s/he will not attempt to evade justice during
provisional release. 124 Some accused persons have alleged that the great reliance on voluntary
surrender is unfair to accused that have been arrested on sealed indictments. Being unaware
of the fact that the Tribunal sought their arrest was argued to have deprived them of the opportunity to surrender voluntarily, thus limiting their chances of provisional release. In addressing this issue, one solution has been that in such cases, the absence of voluntary surrender cannot be held against the accused. 125 This has led to apparent inconsistencies. For example, in Krajišnik and Plavšić, the Chamber first noted it would not rely on the absence of
Krajišnik’s voluntary surrender, yet still distinguished his case from Plavšić, relying, among
other things, on her voluntary surrender. 126 Other Chambers have discussed and accepted
hypothetical voluntary surrenders as militating in favor of release. In these cases, accused
persons had not surrendered voluntarily, but convinced the Chamber that they would have
done so. 127 At the same time, Chambers have emphasized that voluntary surrender does not

sional Release to Amir Kubara, Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001, 14;
ICTY, Decision Granting Provisional Release to Enver Hadžihasanović, Prosecutor v. Hadžihasanović et al (IT01-47-PT), 19 December 2001, 14; ICTY, Decision on Provisional Release, Prosecutor v. Sainović and Ojdanić
(IT-99-37-AR65), 30 October 2002, 10; ICTY, Order on Provisional Release of Jadranko Prlić, Prosecutor v.
Prlić et al (IT-04-74-PT), 30 July 2004, 17; ICTY, Decision on Ramush Haradinaj’s Motion for Provisional
Release, Prosecutor v. Haradinaj et al (IT-04-84-PT), 6 June 2005, 31-33; ICTY, Decision on Momčilo
Perišić’s Motion for Provisional Release, Prosecutor v. Perišić (IT-04-81-PT), 9 June 2005, 2; ICTY, Decision
on Mićo Stanišić’s Motion for Provisional Release, Prosecutor v. Stanišić (IT-03-69-PT), 19 July 2005, 11;
ICTY, Decision concerning Motion for Provisional Release of Milan Gvero, Prosecutor v. Tolimir et al (IT-0474-PT), 19 July 2005, 11; ICTY, Decision on the Motion for Provisional Release of the Accused Ćorić, Prosecutor v. Prlić et al (IT-04-74-T), 19 February 2008, 2; ICTY, Decision on Motion for Provisional Release of
Ivan Čermak, Prosecutor v. Gotovina et al (IT-06-90-T), 14 March 2008, 8; ICTY, Decision on Gvero’s Motion
for Provisional Release during the Break in the Proceedings, Prosecutor v. Popović et al (IT-05-88-T), 9 April
2008, 15; Decision on Provisional Release of Baton Haxhiu, Prosecutor v. Haxhiu (IT-04-87-R77.5), 23 May
2008, 7; ICTY, Decision on Ivan Čermak’s Motion for Provisional Release, Prosecutor v. Gotovina et al (IT06-90-T), 18 July 2008, 19; ICTY, Decision on Gvero’s Motion for Provisional Release, Prosecutor v. Popović
et al (IT-05-88T), 21 July 2008, 17; ICTY, Decision on Defence Application for Provisional Release of the
Accused Astrit Haraqija, Prosecutor v. Haraqija and Morina (IT-04-84-R77.4), 15 September 2008, 8; ICTR,
Decision on Defence Motion for Provisional Release, Prosecutor v. Nshogoza (ICTR-07-91-PT), 21 September
2008, 12 ICTY, Decision on Mr Perišić’s Motion for Provisional Release during the Winter Recess, Prosecutor
v. Perišić (IT-04-84-T), 17 December 2008, 10; ICTY, Decision on Motion of Rasim Delić for Provisional Release, Prosecutor v. Delić (IT-04-83-A), 11 May 2009, 8.
124
See also De Meester and Others (n 71), 326, who notes that this was one of the most important sub-factors
for granting provisional release; Clemens Müller, ‘The Law of Interim Release in the Jurisprudence of the International Criminal Tribunals’ (2008) 8 Int’l Crim L Rev 589, 602-603.
125
ICTY, Decision on Motion by Radoslav Brđanin for Provisional Release, Prosecutor v. Brđanin and Talić
(IT-99-36-PT), 25 July 2000, 17; similarly ICTY, Decision on Vidoje Blagojević’s Application for Provisional
Release, Prosecutor v. Blagojević et al (IT-02-60-PT), 22 July 2002, 33; ICTY, Decision on Motion by Momir
Talić for Provisional Release, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 28 March 2001, 30; ICTY, Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Prosecutor v. Krajišnik and Plavšić (IT00-39&40-T), 8 October 2001, 20.
126
ICTY, Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Prosecutor v. Krajišnik
and Plavšić (IT-00-39&40-T), 8 October 2001, 21.
127
ICTY, Decision on Provisional Release, Prosecutor v. Simatović (IT-03-69-PT), 28 July 2004, 18; ICTY,
Decision on Provisional Release, Prosecutor v. Stanišić (IT-03-69-PT), 28 July 2004, 20.
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automatically mean that the accused is entitled to provisional release, other factors must also
be considered. 128 Furthermore, having evaded arrest by the Tribunals has been considered a
strong argument against provisional release. 129
Another relevant aspect of the personal circumstances of accused persons applying for
provisional release is their behaviour subsequent to their transfer to the Tribunal. Cooperative
behaviour of accused persons in detention 130 and a cooperative attitude in court 131 have both
been seen as a circumstances weighing in favour of provisional release. In addition, a cooperative attitude towards the Prosecution, as manifested mainly by a willingness to be interviewed, has been seen as a factor militating in favour of provisional release. 132 At the same

ICTY, Decision on Motion for Provisional Release Filed by the Accused Hazim Delić, Prosecutor v. Delalić
et al (IT-96-21-T), 24 October 1996, 26; ICTY, Decision on Motion for Provisional Release Filed by Zoran
Kupreškić, Mirjan Kupreškić, Drago Josipović and Dragan Papić (Joined by Marinko Katava and Vladimir
Šantić), Prosecutor v. Kupreškić et al (IT-95-16-PT), 15 December 1997, 12; ICTY, Decision on Request for
Provisional Release of Dragoljub Kunarac, Prosecutor v. Kunarac and Kovač (IT-96-23-PT), 11 November
1999 , 4.
129
ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 31; ICTY, Decision on Darko Mrđa’s Request for Provisional Release,
Prosecutor v. Mrđa (IT-02-59-PT), 15 April 2002, 34, considering that the accused had attempted to resist his
arrestICTY, Decision on the Defence Motion for Provisional Release of the Accused, Prosecutor v. Ljubičić
(IT-00-41-PT), 2 August 2002, 6; ICTR, Decision on the Defence Motion for the Release or Alternatively Provisional Release, Prosecutor v. Nahimana (ICTR-99-52-T), 5 September 2002, 10; ICTR, Decision Defence
Motion for Provisional Release of the Accused, Prosecutor v. Muhimana (ICTR-95-1-B-1), 1 October 2002, 7;
ICTY, Decision on Second Application for Provisional Release, Prosecutor v. Ljubičić (IT-00-41-PT), 26 July
2005, 31; similarly ICTY, Decision on Ljube Boškoski’s Interlocutory Appeal on Provisional Release, Prosecutor v. Boškoski and Tarčulovski (IT-04-92-AR65.2), 28 September 2005, 10; ICTY, Decision on Vujadin Popović’s Interlocutory Appeal Against the Decision on Popović’s Motion for Provisional Release, Prosecutor v.
Popović et al (IT-05-88-AR65.7), 1 July 2008, 16; ICTY, Decision on Borovčanin’s Motion for Custodial Visit,
Prosecutor v. Popović et al (IT-05-88-T), 17 December 2008, 28; ICTR, Decision on Defence Motion for Reconsideration of Decision Denying Provisional Release, Prosecutor v. Muvunyi (ICTR-00-55-AR65), 3 April
2009, 15ICTY, Decision on Milan Lukić’s Motion for Provisional Release, Prosecutor v. Lukić and Lukić
(IT98-32/1-A), 28 August 2009, 10-11; ICTY, Decision on Hadžić’s Urgent Request for Provisional Release,
Prosecutor v. Hadžić (IT-04-75-T), 31 October 2012, 9.
130
ICTY, Decision on the Motion of Defence Counsel for Drago Josipović (Request for Permission to attend a
funeral), Prosecutor v. Kupreskić et al (IT-95-16-T), 6 May 1999, 2; ICTY, Order on Application for Provisional Release of Zoran Kupreškić, Mirjan Kupreškić, Drago Josipović and Dragan Papić, Prosecutor v Kupreškić et
al (IT-95-16-T), 30 July 1999, 2.
131
ICTY, Decision on Ivan Čermak’s Motion for Provisional Release, Prosecutor v. Gotovina et al (IT-06-90T), 18 July 2008, 19; idem ICTY, Decision on Ivan Čermak’s Motion for Provisional Release, Prosecutor v.
Gotovina et al (IT-06-90-T), 2 December 2008, 11; ICTY, Decision on Ivan Čermak’s Motion for Provisional
Release Pursuant to Rules 54 and 65, Prosecutor v. Gotovina et al (IT-06-90-T), 24 March 2010, 7.
132
ICTY, Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Prosecutor v. Krajišnik
and Plavšić (IT-00-39&40-T), 8 October 2001, 21; ICTY, Decision on Provisional Release, Prosecutor v. Simatović (IT-03-69-PT), 28 July 2004, 16; ICTY, Decision on Provisional Release, Prosecutor v. Stanišić (IT-0369-PT), 28 July 2004, 18; ICTY, Decision on Interlocutory Appeal Against Trial Chamber’s Decision Denying
Provisional Release, Prosecutor v. Čermak and Markać (IT-03-73-AR65.1), 2 December 2004, 23; ICTY, Decision on Momčilo Perišić’s Motion for Provisional Release, Prosecutor v. Perišić (IT-04-81-PT), 9 June 2005, 3;
ICTY, Decision on Mr Perišić’s Motion for Provisional Release during the Winter Recess, Prosecutor v. Perišić
(IT-04-84-T), 17 December 2008, 10; ICTY, Decision on Mr. Perišić Motion for Provisional Release during the
Easter Court Recess, Prosecutor v. Perišić (IT-04-81-T), 6 April 2009, 11; ICTY, Decision on Simatović Defence Motion Requesting Provisional Release, Prosecutor v. Stanišić and Simatović (IT-03-69-T), 15 October
2009, 13; ICTY, Decision on Urgent Stanišić Defence Motion for Provisional release, Prosecutor v. Stanišić
128
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time, an accused’s refusal to speak during interrogation has been weighed as a factor militating against provisional release. 133 This illustrates the slippery slope that weighing cooperation
in provisional release decisions may entail, which was recognized by the Appeals Chamber
who corrected this approach. 134 On the one hand, a cooperative attitude could indicate that an
accused person is less likely to flee, but at the same time, denying release because of an uncooperative attitude during interviews may exert undue pressure on accused persons who
have a right not to cooperate with the proceedings against them. Generally, Chambers have
held that an accused does not have to ‘fully cooperate’ with the Prosecution; rather, a willingness to be interviewed suffices to qualify as cooperative. 135
Furthermore, the fact that an accused has previously been on provisional release and
abided by the conditions and returned to the tribunal has been considered a factor militating
in favour of further provisional release. 136 On the other hand, a serious breach of conditions

and Simatović (IT-03-69-T), 18 December 2009, 23; ICTY, Decision on Urgent Stanišić Defence Motion for
Provisional Release, Prosecutor v. Stanišić and Simatović (IT-03-69-T), 31 March 2010, 23.
133
ICTY, Decision on Lahi Brahimaj’s Motion for Provisional Release, Prosecutor v. Haradinaj et al (IT-0484-PT), 3 November 2005, 6.
134
ICTY, Decision on Lahi Brahimaj’s Interlocutory Appeal against the TC Decision Denying his Provisional
Release, Prosecutor v. Haradinaj et al (IT-04-84-AR65.2), 9 March 2006, 18; see also De Meester (n 81), 866,
who also notes that ‘the consideration of such a factor sits uneasily with the right of the accused to remain silent
and not to incriminate him or herself.’
135
See eg ICTY, Decision on Prosecution’s Appeal against Decision on Provisional Release, Prosecutor v.
Simatović (IT-03-69-AR-65.1), 3 December 2004, 9.
136
See eg ICTY, Decision on Milan Simić’s Application for Provisional Release, Prosecutor v. Simić et al (IT95-9-PT), 20 May 2000, 6; ICTY, Decision on the Motion for Provisional Release of the Accused Prlić, Prosecutor v. Prlić et al (IT-04-74-T), 11 June 2007, 4; ICTY, Decision on Motion for Provisional Release of Ivan
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ICTY, Decision Granting Mićo Stanišić’s Motion for an Extension of Provisional Release, Prosecutor v.
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of provisional release has been considered a reason to deny further release. 137 Interestingly,
the ICTR once considered that the length of provisional detention increased the risk that the
accused would abscond and therefore militated against provisional release. 138 Finally, personal guarantees of the accused have sometimes been weighed as a factor militating in favour
of release. 139 However, reliance thereon has also been rejected, or been given limited weight
only. 140
State guarantees constitute a third significant factor in Trial Chambers’ consideration
of flight risk. The Tribunals will have to send accused persons to the territory of states on
whose cooperation they have to rely on both for enforcing possible conditions of release and
for guaranteeing the return of the accused. 141 Questions surrounding the willingness and ability of states to cooperate with the Tribunal in this regard are thus of obvious relevance. This
is an important difference between situations of provisional release that are addressed in
IHRL and before the ICTs. The latter have no territory of their own, and therefore have to
rely on state for the execution of provisional release, whereas the decisions that address provisional release issued by human rights courts and supervisory bodies relate to states who are
themselves responsible for carrying out the actual provisional release of accused persons.
In the early days of the Tribunals, the conflict in the region of the former Yugoslavia
was still ongoing, and the attitude of certain states towards the Tribunal was markedly negative. This made the ICTY reluctant to rely on guarantees by Croatia, 142 the Republika
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Srpska, 143 and Serbia. 144 As the situation in the region evolved, so did reliance on the cooperation of states in this regard. As early as 1998, the ICTY accepted guarantees from the Republika Srpska, 145 although it did not do so consistently. 146 As of 1999, the Tribunal consistently relied on guarantees by Croatia. 147 As of 2001, the Tribunal has also accepted assurances provided by Serbia, 148 where it often noted the increased cooperation of Serbia with the
Tribunal. 149 Furthermore, the Tribunal has relied on guarantees provided by Montenegro, 150
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Bosnia and Herzegovina, 151 and the United Nations Mission in Kosovo (‘UNMIK’), 152 after
an initial period during which UNMIK considered itself unable to provide such guarantees. 153
The ICTY has clarified that state guarantees are not the sole factor determining release.

154

Still, in comparison to cooperation on the individual level of the accused, the re-

quirement of state guarantees has been qualified as of ‘far greater significance’ in order to
assess the risk of flight. 155 On the other hand, the weight to be given to this factor should still
depend on the individual circumstances of an accused. 156 For example, the ICTY has consistently held that the senior position an accused may have previously held in the country to
which s/he seeks provisional release may render states less willing to return her/him to the
tribunal because s/he may either possess valuable information that the state does not want to
be disclosed during trial, or may still be able to rely on a network of persons that still hold
senior positions in that particular state. 157 Similarly, the relevance of state guarantees is less
with respect to accused who have a history of absconding. 158
It appears that many of the ICTR’s denials of provisional release based on flight risk
were related to concerns regarding states to which the accused sought release. Before the
ICTY, the question where accused should be provisionally released to has not been nearly as
problematic, since the countries of origin of the accused were mostly willing to receive them.
The ICTR, however, has not been able to provisionally release persons to their country of
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origin, partly because of the hostile attitude of Rwanda towards accused persons before the
ICTR. 159 In addition, the ICTR has denied release to countries other than Rwanda because of
insufficient guarantees from states to which accused persons sought release. 160 Subsequent to
the removal of the requirement of exceptional circumstances, insufficiency of guarantees became a prime motive for denying provisional release. For example, in Ngirumpatse, the
Chamber denied release because the accused had failed to provide prima facie evidence that
the countries to which he sought release would agree to receive her/him, or to take measures
to ensure that he would reappear for trial. 161
Nevertheless, the Appeals Chamber has professed that state guarantees are not ‘a prerequisite to obtaining provisional release’. 162 Similarly, the Tribunals have held that it should
not be a threshold consideration. 163 Still, the Appeals Chamber also held that it is ‘advisable’
that the accused does procure such guarantees, since s/he bears the burden of proof to assure
the Tribunal that s/he will reappear for trial, and that state guarantees are a frequent condition
for provisional release, since the Tribunal cannot itself execute arrest warrants where accused
fail to reappear for trial. 164 In a similar vein, the ICTR has denied provisional release because
159
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the guarantees provided by the accused seemed not to have truly emanated from official state
channels. 165

3.2.2. Risk of obstruction
The ICTY has often held that the fact that the accused gains knowledge of the evidence and
of the identity of witnesses through trial proceedings and disclosure increases the risk s/he
will pose a danger to them. 166 Essentially, this argument suggests that knowledge of the Prosecution case and the witnesses that may testify suffices to establish that the accused will pose
a danger to victims or witnesses. 167 Former Judge Wald has noted the irony that the Tribunal’s liberal pre-trial discovery rules contribute to a conservative pre-trial detention regime. 168 The approach to this issue has evolved, and the Appeals Chamber has subsequently
held that this argument does not suffice in abstracto: without concrete evidence that the accused will actually interfere with victims or witnesses, the mere knowledge of their identity
cannot be accepted as militating against provisional release. 169
Furthermore, it has been considered that release of the accused might scare off witnesses to come testify before the Tribunal. 170 However, such logic has subsequently been
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rejected as unfair to the accused. 171 This must be understood in light of the requirement of
concrete evidence of danger, which emanates from the case law of the ECtHR, which rejects
generalized concerns that are not connected directly to the person of the accused or her/his
past conduct. Conversely, the closure of the Prosecution and defence case means that the accused is no longer in a position to prejudice the case, given all witnesses have testified, which
has been considered to significantly decrease the risk of danger. 172
Evidence of a history of interference with witnesses has been accepted as militating
strongly against provisional release. 173 Proximity to witnesses while on provisional release
has also been accepted as a negative factor; 174 while release to areas that are at considerable
distance from possible witnesses or victims has been accepted as mitigating possible danger
the accused may pose to them. 175 Furthermore, the ‘volatile’ situation in Kosovo has been
accepted as increasing the risk that the accused may pose a danger to victims and witnesses. 176 The Appeals Chamber has further confirmed that the Chamber must weigh the possible
negative effect of an accused person’s provisional release on the ‘stability in the former Yugoslavia’. 177 Similarly, the possibly negative effect of release on the victims must also be
weighed, but the Prosecutor was held to bear the burden of proof in that regard. 178
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Stanišić’s Request for Provisional Release, Prosecutor v. Stanišić and Župljanin (IT-08-91-T), 6 June 2012, 24.
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Decision Denying his Provisional Release, Prosecutor v. Haradinaj et al (IT-04-84-AR65.2), 9 March 2006, 29.
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ICTY, Decision Concerning Renewed Motion for Provisional Release of Johan Tarčulovski, Prosecutor v.
Boškoski and Tarčulovski (IT-04-82-PT), 17 January 2007, 16.
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ICTY, Decision on the Prosecution’s Appeal of the Decision on Further Extension of Jadranko Prlić’s Provisional Release, Prosecutor v. Prlić et al (IT-04-74-AR65.31), 23 April 2012, 20; ICTY, Decision on the Prosecution’s Appeal of the Decision on Further Extension of Bruno Stojić’s Provisional Release, Prosecutor v. Prlić
et al (IT-04-74-AR65.33), 16 May 2012, 20.
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Former ICTY Judge Wald considered that the particular circumstances of the tribunal
exacerbate concerns over witness intimidation, since it the Tribunal must rely on states to
prevent this. 179 In addition, she argues that witnesses will be ‘extra traumatized’ because of
the atrocities that have taken place and the prominent position of the accused in her/his home
community, as well as, as stated above. 180

3.2.4. Length of provisional detention
Although absent from the Rules governing provisional release, the Tribunals have often considered the length of provisional detention in relation to provisional release. This has been
justified by reference to the fact that in IHRL, the ‘right’ to provisional release is related to
the right to be tried without undue delay or to be released. 181 The case law of the ICTY in this
regard is limited. Claims for provisional release related to the length of pre-trial detention
have been more prominent before the ICTR. Still, both Tribunals’ proceedings are notoriously lengthy. The average time that a person spends in provisional detention has been four years
and four months before the ICTY, and seven years and eleven months before the ICTR. 182
The ICTR has not provisionally released an accused person, to date. According to a 2010
study, the ICTY has, out of the 161 defendants, granted provisional release to 35 of them
during the pre-trial stage, and to 32 defendants during the trial phase in periods without courtroom activity. 183 However, given the lack of knowledge as to the exact periods for which
release has been granted, it is not possible to draw any definite conclusions as to the average
length of provisional detention of ICTY defendants. Still, it is clear that an average defendant
before the ICTY will have spent a considerable time in provisional detention, while this period for an average ICTR defendant has been almost eight years.
Such lengthy periods of provisional detention may seem prima facie ‘unreasonable’,
and may therefore constitute a factor militating in favour of the provisional release of the accused. One of the ICTY’s first decisions regarding provisional release identified the length of
detention as one of the three factors impacting on a determination regarding the existence of
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Wald and Martinez (n 81), 237, see also eg: ICTY, Decision on Defence Motion for Provisional Release,
Prosecutor v. Šešelj (IT-03-67-PT), 23 July 2004, 7.
180
Wald and Martinez (n 81), 237.
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See eg ICTY, Decision on Vidoje Blagojević’s Application for Provisional Release, Prosecutor v. Blagojević
et al (IT-02-60-PT), 22 July 2002, 58; similarly ICTY, Decision on Darko Mrđa’s Request for Provisional Release, Prosecutor v. Mrđa (IT-02-59-PT), 15 April 2002, 42, where the Chambers considered that an accused is
entitled to be tried within a reasonable time or to release pending trial, relying on the ICCPR and the ECHR.
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See infra Chapter 6, section 3 on the right to be tried without undue delay before the ad hoc Tribunals.
183
Davidson (n 4), 36.
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exceptional circumstances warranting release. 184 However, in practice, the length of detention
has not been frequently examined and has never been accepted as an exceptional circumstance justifying release in and of itself.185 In addition, the ICTR has consistently held that
lengthy detention does not per se constitute good cause for release. 186
The ICTY continued to consider the length of detention as a part of its provisional release decisions. For example, in Simić et al, the Chamber considered two years of pre-trial
detention to constitute a factor militating in favor of provisional release. 187 Another Chamber
has clarified that it considered that the length of detention impacts on the exercise of the
Chamber’s discretion with regard to provisional release. 188 This view has been confirmed by
the Appeals Chamber, which noted that a determination of the length of detention and possiICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 21; reiterated in: ICTY, Decision on Motion for Provisional Release
Filed by the Accused Hazim Delić, Prosecutor v. Delalić et al (IT-96-21-T), 24 October 1996, 21.
185
ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 30; ICTY, Decision on Motion for Provisional Release Filed by the
Accused Hazim Delić, Prosecutor v. Delalić et al (IT-96-21-T), 24 October 1996, 24; ICTY, Decision on Defence Motion for provisional Release, Prosecutor v. Drljača and Kovačević (IT-07-24-PT), 20 January 1998,
24; ICTY, Decision on Joint Defence Motion Requesting Provisional Release, Prosecutor v. Kordić and Čerkez
(IT-95-14/2-PT), 22 March 1999, 4; Müller (n 124), 611.
186
ICTR, Decision (on Application for Leave to Appeal Filed under Rule 65(D) of the Rules of Procedure and
Evidence), Prosecutor v. Kanyabashi (ICTR-96-15-A), 13 June 2001, 3; followed in: ICTR, Decision on Defence Motion for Release, Prosecutor v. Bagosora et al (ICTR-98-41-T), 12 July 2002, 22; ICTR, Decision on
the Defence Motion for the Provisional Release of the Accused, Prosecutor v. Ndayambaje (ICTR-98-42-T), 21
October 2002, 23; ICTR, Decision on Bizimungu’s Motion for Provisional Release pursuant to Rule 65, Prosecutor v. Bizimungu et al (ICTR-99-50-T), 4 November 2002, 31; ICTR, Decision on Justin Mugenzi’s Motion
for Stay of Proceedings or in the Alternative Provisional Release (Rule 65) and in Addition Severance (Rule
82(B)), Prosecutor v. Mugenzi et al (ICTR-99-50-I), 8 November 2002, 36; ICTR, Decision on Motion to Appeal against the Provisional Release Decision of Trial Chamber II of 21 October 2002, Prosecutor v.
Ndayambaje (ICTR-96-8-A), 10 January 2003, 5; ICTR, Decision on Request for Leave to File an Appeal (Provisional Release), Prosecutor v. Rukundo (ICTR-2001-75-AR65), 28 April 2004, 3; ICTR, Decision on the
Motion for Provisional Release of Father Emmanuel Rukundo, Prosecutor v. Rukundo (ICTR-2001-70-I), 15
July 2004, 16.
187
ICTY, Decision on Miroslav Tadić’s Application for Provisional Release, Prosecutor v. Simić et al (IT-95-9PT), 4 April 2000, 9; ICTY, Order on Motion for Provisional Release, Prosecutor v. Ademi (IT-01-46-PT), 20
February 2002, 26; ICTY, Order on Miodrag Jokić’s Motion for Provisional Release, Prosecutor v. Jokić (IT01-42-PT), 20 February 2002, para 32; ICTY, Decision on the Accused Čorić’s Request for Provisional Release,
Prosecutor v. Prlić et al (IT-04-74-T), 17 July 2008, 26, where the Chamber appeared to grant provisional release mainly because of what it considered to be the extreme length of pre-trial detention and its detrimental
effects on the accused.
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ICTY, Decision on the Motion of the Accused Petković for Provisional Release, Prosecutor v. Prlić et al (IT04-74-T), 31 March 2008, 7; ICTY, Decision on the Accused Čorić’s Request for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T), 17 July 2008, 24; ICTY, Decision on Second Application or Provisional Release,
Prosecutor v. Milutinović (IT-99-37-PT), 14 April 2005, 32, where the Chamber considered that length of detention ‘is a factor to be weighed in favour of the Accused in the exercise of the Trial Chamber's discretion.’ However the length of detention was not found to be excessive, which was supported with case law from the ECtHR;
see also ICTY, Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Prosecutor v. Krajišnik and Plavšić (IT-00-39&40-T), 8 October 2001, 22; ICTY, Decision on Third Defence Request for Provisional Release, Prosecutor v. Sainović (IT-99-37-PT), 14 April 2005, 37; ICTR, Decision on Defence Motion
for Release, Prosecutor v. Bagosora et al (ICTR-98-41-T), 12 July 2002, 22; ICTR, Decision Defence Motion
for Provisional Release of the Accused, Prosecutor v. Muhimana (ICTR-95-1-B-1), 1 October 2002, 7; ICTR,
Decision on Defence Motion for Reconsideration of Decision Denying Provisional Release, Prosecutor v.
Muvunyi (ICTR-00-55-AR65), 3 April 2009, 14.
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ble unreasonableness thereof is an additional, discretionary consideration which has no bearing upon the assessment as to whether an accused will appear for trial if released. 189 In Šešelj,
the Chamber, acting proprio motu, invited the parties to make submissions on possible provisional release of the accused, mainly because the accused had been provisionally detained for
over eleven years. According to the Chamber, it was impossible to predict when the judgment
would be rendered, because of the disqualification of one of the judges from the bench. The
length of the accused’s provisional detention was thus considered so excessive as to require
the Chamber to consider the question of provisional release proprio motu. 190
The Tribunals have often considered the right to be tried without undue delay in this
context. 191 For present purposes, it is important to note that the Tribunals have never accepted
considerations related to delays as decisive in provisional release considerations. In general,
the Tribunals profess that length of detention is a factor. Nevertheless, all decisions on this
question have rejected requests for release on this basis, and have generally held that the
length of detention was not unreasonable given the complexity of the case and the gravity of
the crimes alleged. 192 For example, the ICTY has held that periods of pre-trial detention had
not yet exceeded what the ECtHR and the HRC had found to be reasonable ‘for comparable
cases of comparable weight in comparable circumstances’, and that detention was therefore
still proportional. 193
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(ICTR-2001-77-I), 13 October 2006, 12; ICTR, Decision on Defence Request for Provisional Release, Prosecutor v. Kalimanzira (ICTR-05-88-I), 5 June 2007, 4; ICTR, Decision on Defence Motion for Provisional Release,
Prosecutor v. Muvunyi (ICTR-00-55-AR65), 29 January 2009, 5: ‘in view of the severity of the remaining
charge, continued detention is not disproportional and required by the interests of justice, although Tharcisse
Muvunyi has been in detention for eight years and that there is no risk that he will flee.’; ICTY, Decision on
Second Application or Provisional Release, Prosecutor v. Milutinović (IT-99-37-PT), 14 April 2005, 32; ICTY,
Decision on Momčilo Krajišnik’s Notice of Motion for Provisional Release, Prosecutor v. Krajišnik and Plavšić
(IT-00-39&40-T), 8 October 2001, 22; ICTY, Decision on Third Defence Request for Provisional Release,
Prosecutor v. Sainović (IT-99-37-PT), 14 April 2005, 37.
193
ICTY, Decision on Darko Mrđa’s Request for Provisional Release, Prosecutor v. Mrđa (IT-02-59-PT), 15
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3.2.5. Continued relevance of humanitarian circumstances warranting release
Subsequent to the removal of the requirement of exceptional circumstances, the RPEs only
required the satisfaction of the two substantive requirements discussed above for provisional
release. However, even after 1999, the ICTY often considered whether there was a humanitarian reason for provisional release, such as a serious illness of the accused or the death of a
close relative. In Milošević, the Chamber clarified that when considering provisional release
requests during the course of a trial, a Chamber must pay specific attention to the reason for
which provisional release has been sought. 194 This suggests that there must be a reason for
provisional release, as opposed to a reason for detention.
In the assessment of whether an illness poses a reason for release, the standard applied
by the Tribunals is whether or not the accused can receive adequate treatment in the hostcountry. 195 The illness must also be sufficiently serious so as to justify release. 196 Several
decisions granted provisional release because the health of the accused would benefit from
treatment in their home country. 197
Still, the question lingers why humanitarian reasons would be required for release.
Some Chambers have clarified that they consider this type of release to fall within the discretion of the Chamber. 198 In Popović et al, the Appeals Chamber confirmed that ‘exceptionally
compelling humanitarian reasons might offset the “extremely high” risk of flight’. 199 Similarly, it has been found that although Rule 65(B) does not mention compassionate or humanitarICTY, Decision on Assigned Counsel Request for Provisional Release, Prosecutor v. Milošević (IT-02-54T), 23 February 2006, 11; similarly ICTY, Decision on Defence Motion for Provisional Release, Prosecutor v.
Šešelj (IT-03-67-PT), 23 July 2004, where the Chamber considered that the accused had failed to put forward
any grounds that constituted a reason for granting provisional release.
195
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ICTY, Decision on Assigned Counsel Request for Provisional Release, Prosecutor v. Milošević (IT-02-54-T),
23 February 2006, 17; ICTY, Decision on Milutinović Motion for Temporary Provisional Release, Prosecutor v.
Milutinović et al (IT-05-87-T), 4 July 2007, 5; ICTY, Decision on Lukić Motion for Provisional Release, Prosecutor v. Milutinović et al (IT-05-87-T), 12 December 2008; ICTY, Decision on Prosecution’s Appeal against
Decision on Gvero’s Motion for Provisional Release, Prosecutor v. Popović et al (IT-05-88-AR65.8), 20 July
2009, 13.
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26 June 2008, 68-69; ICTY, Decision on Gvero’s Motion for Provisional Release, Prosecutor v. Popović et al
(IT-05-88-T), 17 December 2009, 21; ICTY, Decision on Motion for Provisional Release of the Accused Momir
Talić, Prosecutor v. Brđanin and Talić (IT-99-36-T), 20 September 2002, 27.
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ian grounds for release, ‘the jurisprudence of the Tribunal has recognised that Chambers enjoy a measure of discretion when considering motions pursuant to Rule 65 where compassionate or humanitarian concerns may permit a more limited provisional release.’ 200 In this
reading of the Tribunal’s jurisprudence on provisional release, Chambers have discretion to
grant provisional release where the two requirements of Rule 65(B) are not fully met, but
when exceptionally compelling humanitarian reasons exist.
In 2008, the ICTY Appeals Chamber introduced a new requirement for provisional release: at an advanced stage of the proceedings, particularly after a 98bis decision has been
rendered, an accused must show sufficiently compelling humanitarian reasons to justify release. 201 This new requirement for provisional release crystallized in subsequent case law and
was generally accepted and followed by the Tribunal. 202 A 98bis decision entails a judgment
by a Trial Chamber, subsequent to the completion of the Prosecution case, that a reasonable
trier of fact could make a finding beyond reasonable doubt that the accused is guilty. 203 Although such a decision should not be regarded as a pre-judgment, it does at least appear to
increase the likelihood that the accused will be convicted. The rationale for requiring compelling reasons for release of an accused at that stage of trial is twofold. The perception of a person against whom a 98bis decision has been rendered being released by the Tribunal, could
have a prejudicial effect on victims and witnesses. 204 Second, the increased likelihood of
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conviction implied by a 98bis decision may increase an accused’s risk of flight. For these
reasons, sufficiently compelling humanitarian reasons became required to ‘tip the balance in
favour of provisional release’. 205 This was also confirmed by the ICTR. 206
The Tribunals’ interpretation of the requirement of compelling circumstances bears
remarkable resemblance to that of the requirement of exceptional circumstances. 207 Several
Chambers have accepted serious illness of the accused to amount to sufficiently compelling
humanitarian circumstances. 208 The standard in order to be granted provisional release is that
the accused must be unable to receive the relevant treatment in the host country and the ill-
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ness must be sufficiently serious, otherwise, release is denied. 209 Second, ill health or the
passing of close family members has also been accepted to constitute sufficiently compelling
humanitarian circumstances. 210 However, the standard regarding the latter appears to be quite
strict and it has not always been accepted. 211
In addition to the above factors, other circumstances have also been alleged to be sufficiently compelling, but have not been accepted. For example, an accused wishing to exercise his right to vote, for which reasons he had to travel to his home country to register, and
to collect his pensions was denied release because these reasons were not sufficiently compelling. 212 In addition, accused have unsuccessfully alleged that the length of their detention
constituted sufficiently compelling humanitarian circumstances. 213 Finally, the Appeals
Chamber has clarified that after a 98bis decision, the period of provisional release should be
proportional to the reason for which it is granted. ‘For example, the need to visit a seriously
ICTY, Decision on the Accused Praljak’s Motion for Provisional Release, Prosecutor v. Prlić et al (IT-0474-T), 1 April 2008, 7 where fatigue due to the length of trial was not accepted; ICTY, Redacted Version of
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Milutinović et al (IT-05-87-T), 5 September 2008, 16; ICTY, Decision on Lukić Motion for Provisional Release,
Prosecutor v. Milutinović et al (IT-05-87-T), 12 December 2008, 16; ICTY, Decision on Radivoje Miletić’s
Appeal against Decision on Miletić’s Motion for Provisional Release, Prosecutor v. Popović et al (IT-05-88AR65.10), 19 November 2009, 16; ICTY, Decision on “Prosecution Appeal from Decision on Lazarević Motion
for Temporary Provisional Release dated 26 September 2007”, Prosecutor v. Milutinović et al (IT-05-87AR65.6), 23 October 2008, 13-14; ICTY, Decision on Prosecution’s Appeal against Decision on Gvero’s Motion for Provisional Release, Prosecutor v. Popović et al (IT-05-88-AR65.8), 20 July 2009; ICTY, Decision on
Radivoje Miletić’s Appeal against Decision on Miletić’s Motion for Provisional Release, Prosecutor v. Popović
et al (IT-05-88-AR65.10), 19 November 2009, 15; ICTR, Decision on Matthieu Ngirumpatse's Appeal Against
Decision on Remand on Provisional Release, Prosecutor v. Karemera et al (ICTR-98-44-AR65), 8 December
2009, 15.
210
ICTY, Decision on the Motion of the Accused Petković for Provisional Release, Prosecutor v. Prlić et al (IT04-74-T), 31 March 2008, 7; ICTY, Decision on the Motion for Provisional Release of the Accused Prlić, Prosecutor v. Prlić al. (IT-04-74-T), 7 April 2008, 5; ICTY, Decision on Second Motion for Provisional Release of
the Accused Stojić, Prosecutor v. Prlić et al (IT-04-74-T), 7 April 2008, 8; ICTY, Decision on “Prosecution’s
Appeal from Decision Relative à la Démande de Mise en Liberté Provisoire de l’Accusé Prlić, Issued on 14
April 2008”, Prosecutor v. Prlić et al (IT-04-74-AR65.7), 23 April 2008, 31; ICTY, Decision on the Accused
Čorić’s Request for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T), 17 July 2008, 17, 22; ICTY,
Decision on Valentin Čorić’s Request for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T), 2 December 2008, 34.
211
ICTY, Decision on “Prosecution’s Appeal from Décision Relative à la Demande de Mise en Liberté Provisoire de l’Accusé Petković Dated 31 March 2008”, Prosecutor v. Prlić et al (IT-04-74-AR65.7), 21 April 2008,
20; see also ICTY, Decision on Request for Provisional Release of the Accused Čorić, Prosecutor v. Prlić et al
(IT-04-74-T), 7 April 2008, 7; ICTY, Redacted Version of Decision on Defence Motion for Provisional Release
of the Accused Rasim Delić, Prosecutor v. Delić (IT-04-82-T), 5 June 2008, 26; ICTY, Decision on Borovčanin’s Motion for Custodial Visit, Prosecutor v. Popović et al (IT-05-88-T), 17 December 2008, 32.
212
ICTY, Decision on Borovčanin’s Motion for Custodial Visit, Prosecutor v. Popović et al (IT-05-88-T), 17
December 2008, 32.
213
ICTY, Decision on Jadranko Prlić’s Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T),
21 April 2011, 40, where the Chamber considered that lengthy detention is a ‘factor to be taken into account’,
but does not suffice as a self-standing sufficiently compelling humanitarian circumstance; confirmed by the
Appeals Chamber: ICTY, Decision on Jadranko Prlić’s Appeal Against the Trial Chamber Decision on his Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-AR65.24), 8 June 2011, 10.
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ill family member in the hospital would justify provisional release of a sufficient time to visit
the family member’. 214 Various subsequent decisions have followed this approach. 215
This effective invention of a new requirement for provisional release has not been favorably received by all the Judges and Chambers of the Tribunal. Several Trial Chamber decisions and dissents have criticized the new approach. The Appeals Chamber itself once considered that even at the post 98bis stage, Rule 65(B) does not require a humanitarian justification for provisional release. 216 Only when the Trial Chamber cannot exclude the existence of
risks of flight or danger, do sufficiently compelling humanitarian reasons constitute a basis
for resolving uncertainty and doubt in favor of provisional release, coupled with necessary
and sufficient measures to alleviate any flight risk or risk of obstruction. 217
In addition, the Popović et al Trial Chamber has twice considered that in the case of
the accused Gvero, the rendering of the 98bis decision was outweighed by the old age of the
accused and his previous compliance with his provisional release conditions and that therefore his risk of flight had not at all increased. 218 Similarly, the Prlić et al Chamber considered
that the accused’s excellent behavior on release mitigated the possible increase in flight risk
due to the advanced stage of the proceedings. 219 Admittedly, these decisions do not constitute
214

ICTY, Decision on “Prosecution’s Appeal from Decision Relative à la Démande de Mise en Liberté Provisoire de l’Accusé Prlić, Issued on 14 April 2008”, Prosecutor v. Prlić et al (IT-04-74-AR65.7), 23 April 2008,
16; ICTY, Decision on Gvero’s Motion for Provisional Release, Prosecutor v. Popović et al (IT-05-88T), 21
July 2008, 16.
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ICTY, Decision on “Prosecution’s Appeal from Décision Relative à la Demande de Mise en Liberté Provisoire de l’Accusé Petković Dated 31 March 2008”, Prosecutor v. Prlić et al (IT-04-74-AR65.7), 21 April 2008,
17; ICTY, Decision on Borovčanin’s Motion for Custodial Visit, Prosecutor v. Popović et al (IT-05-88-T), 17
December 2008, 24; ICTY, Decision on Valentin Čorić’s Request for Provisional Release, Prosecutor v. Prlić et
al (IT-04-74-T), 2 December 2008, 36; ICTY, Decision on Gvero’s Motion for Provisional Release, Prosecutor
v. Popović et al (IT-05-88-T), 17 December 2009, 10; ICTY, Decision on Ivan Čermak’s Motion for Provisional
Release Pursuant to Rules 54 and 65, Prosecutor v. Gotovina et al (IT-06-90-T), 24 March 2010, 6.
216
ICTY, Reasons for Decision on Prosecution’s Urgent Appeal Against “Decision Relative à la Démande de
Mise en Liberté Provisoire de l’Accusé Pušić”, Issued on 14 April 2008, Prosecutor v. Prlić et al (IT-04-74AR65.7), 23 April 2008, 15.
217
ICTY, Reasons for Decision on Prosecution’s Urgent Appeal Against “Decision Relative à la Démande de
Mise en Liberté Provisoire de l’Accusé Pušić”, Issued on 14 April 2008, Prosecutor v. Prlić et al (IT-04-74AR65.7), 23 April 2008, 14; see also ICTY, Decision Denying Mićo Stanišić’s Request for Provisional Release
during the Break after the Close of the Prosecution Case, Prosecutor v. Stanišić and Župljanin (IT-08-91-T), 25
February 2011, 22; see further: ICTY, Decision on “Prosecution’s Appeal from Décision Relative à la Demande
de Mise en Liberté Provisoire de l’Accusé Petković Dated 31 March 2008”, Partially Dissenting Opinion of
Judge Güney, Prosecutor v. Prlić et al (IT-04-74-AR65.7), 21 April 2008, 2.
218
ICTY, Decision on Gvero’s Motion for Provisional Release during the Break in the Proceedings, Prosecutor
v. Popović et al (IT-05-88-T), 9 April 2008, 16; ICTY, Decision on Consolidated Appeal against Decision on
Borovčanin’s Motion for a Custodial Visit and Decisions on Gvero’s and Miletic’s Motion for Provisional Release during the Break in the Proceedings, Prosecutor v. Popović et al (IT-05-88-AR65.4), 15 May 2008, 22-23;
ICTY, Decision on Gvero’s Motion for Provisional Release, Prosecutor v. Popović et al (IT-05-88-T), 17 December 2009, 17.
219
ICTY, Decision on the Accused Čorić’s Request for Provisional Release, Prosecutor v. Prlić et al (IT-04-74T), 17 July 2008, 17; similarly ICTY, Decision on the Application for Provisional Release of the Accused Pušić,
Prosecutor v. Prlić et al (IT-04-74-T), 19 March 2008, 6.
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outright rejections of the Appeals Chamber’s approach to the new requirement of humanitarian circumstances. Rather, they attempt to maneuver within its confines, in order to allow the
Chamber to arrive at the result it deems most appropriate.
There has also been explicit opposition to the introduction of this requirement by Appeal Judges Güney, Liu and Robinson, and by the Prlić et al and Stanišić and Župljanin Trial
Chambers. Judges Liu and Güney’s have considered the invention of the requirement ‘inconsistent with the long established jurisprudence of this Tribunal … [and] an ultra vires extension of the Rules.’ 220 Judge Liu, who sat on the bench of the decision that was seen as having
introduced the requirement, has also argued that the original decision did not intend to create
a general principle or to introduce a new necessary requirement. 221 More fundamentally, the
introduction of this requirement has been considered ‘contrary to both the Rules and the presumption of innocence’. 222 The Prlić et al Chamber has noted that human rights law prescribes detention to be the exception, not the rule and that since these are a part of international law, the provisions of Rule 65(B) of the rules had to be ‘constructed in light of these
principles’. 223 In light of ECtHR case law, the Chamber subsequently concluded that continued provisional detention ‘may therefore be perceived as an anticipatory sentence difficult to
reconcile with the principle of the presumption of innocence. 224 The Stanišić and Župljanin
Chamber criticized the absence of any references to IHRL, notably the ICCPR and ECHR, or
ICTY, Decision on Consolidated Appeal against Decision on Borovčanin’s Motion for a Custodial Visit and
Decisions on Gvero’s and Miletic’s Motion for Provisional Release during the Break in the Proceedings, Partially Dissenting Opinion of Judge Liu, Prosecutor v. Popović et al (IT-05-88-AR65.4), 15 May 2008, 1; ICTY,
Decision on Radivoje Miletić’s Appeal against Decision on Miletić’s Motion for Provisional Release, Joint
Dissenting Opinion of Judges Güney and Liu, Prosecutor v. Popović et al (IT-05-88-AR65.10), 19 November
2009, 3.
221
ICTY, Decision on Consolidated Appeal against Decision on Borovčanin’s Motion for a Custodial Visit and
Decisions on Gvero’s and Miletic’s Motion for Provisional Release during the Break in the Proceedings, Partially Dissenting Opinion of Judge Liu, Prosecutor v. Popović et al (IT-05-88-AR65.4), 15 May 2008, 6.
222
ICTY, Decision on “Prosecution’s Appeal from Décision Relative à la Demande de Mise en Liberté Provisoire de l’Accusé Petković Dated 31 March 2008”, Partially Dissenting Opinion of Judge Güney, Prosecutor v.
Prlić et al (IT-04-74-AR65.7), 21 April 2008, 1; ICTY, Decision Denying Mićo Stanišić’s Request for Provisional Release during the Break after the Close of the Prosecution Case, Prosecutor v. Stanišić and Župljanin
(IT-08-91-T), 25 February 2011, 26, where it considered that the requirement not only to contradict Rule
65(B)’s wording, but also ‘its underlying principle – the presumption of innocence’; idem: ICTY, Decision
Denying Mićo Stanišić’s Request for Provisional Release during the Upcoming Summer Court Recess, Prosecutor v. Stanišić and Župljanin (IT-08-91-T), 29 June 2011, 30.
223
ICTY, Decision on Jadranko Prlić’s Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T),
21 April 2011, 30; ICTY, Decision on the Accused Prlić’s Motion for Provisional Release, Prosecutor v. Prlić
et al (IT-04-74-T), 9 April 2009, 43, where the Chamber noted that if it were to follow the jurisprudence of the
ECtHR, its review of motions for provisional release ‘could be based on substantially different legal considerations’, but noted that it was, however, bound by the Tribunal’s legal framework, as interpreted by the Appeals
Chamber.
224
ICTY, Decision on Jadranko Prlić’s Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T),
21 April 2011, 38; however, the Chamber again considered itself constrained by the Tribunal’s legal framework
and the Appeals Chamber’s consideration thereof, and felt compelled to examine whether the requirement of
sufficiently compelling humanitarian circumstances had been met.
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the presumption of innocence, in the Appeals Chamber’s case law on this matter, which ‘instead, emphasize policy considerations’. 225 It therefore considered the requirement to be in
violation of fundamental human rights, but still applied it, because it considered itself bound
by the case law of the Appeals Chamber. 226
Judge Güney has argued that the new requirement overrides important distinctions in
burdens and liberty interests between convicted persons and persons who still enjoy the presumption of innocence. 227 He and Judge Robinson have further contended that requiring sufficiently compelling humanitarian circumstances for release equalizes a person against whom
a 98bis decision has been rendered with a person who has been convicted. 228 Furthermore, it
was held to amount to a reinstatement of the requirement of ‘exceptional circumstances’.229
These concerns were reiterated in a large number of dissents by Judges Güney and Liu, 230
ICTY, Decision Denying Mićo Stanišić’s Request for Provisional Release during the Break after the Close of
the Prosecution Case, Prosecutor v. Stanišić and Župljanin (IT-08-91-T), 25 February 2011, 18, where the
Chamber noted that ‘regrettably, the Appeals Chamber has consistently followed its approach from the 21 April
2008 Decision’, for which reasons it felt compelled to abide by it but it made clear it did so disgruntingly; see
also ICTY, Decision Denying Mićo Stanišić’s Request for Provisional Release during the Upcoming Summer
Court Recess, Prosecutor v. Stanišić and Župljanin (IT-08-91-T), 29 June 2011, 18.
226
ICTY, Decision in Mićo Stanišić’s Appeal Against Decision on his Motion for Provisional Release, Dissenting Opinion of Judge Güney, Prosecutor v. Stanišić and Župljanin (IT-08-91-AR65.2), 29 August 2011, 11;
similarly ICTY, Decision in Mićo Stanišić’s Appeal Against Decision on his Motion for Provisional Release,
Dissenting Opinion of Judge Robinson, Prosecutor v. Stanišić and Župljanin (IT-08-91-AR65.2), 29 August
2011, 3.
227
ICTY, Decision on “Prosecution’s Appeal from Décision Relative à la Demande de Mise en Liberté Provisoire de l’Accusé Petković Dated 31 March 2008”, Partially Dissenting Opinion of Judge Güney, Prosecutor v.
Prlić et al (IT-04-74-AR65.7), 21 April 2008, 4.
228
See eg ICTY, Decision on “Prosecution’s Appeal from Décision Relative à la Demande de Mise en Liberté
Provisoire de l’Accusé Petković Dated 31 March 2008”, Partially Dissenting Opinion of Judge Güney, Prosecutor v. Prlić et al (IT-04-74-AR65.7), 21 April 2008; similarly ICTY, Decision on Mićo Stanišić’s Appeal
against Decision on his Motion for Provisional Release, Separate Opinion of Judge Robinson, Prosecutor v.
Stanišić and Župljanin (IT-08-91-AR-65.1), 11 May 2011, 19: the requirement of ;’sufficiently compelling
humanitarian circumstances’ is akin to that of ‘special circumstances, enshrined in Rule 65(I), which governs
the provisional release of persons on appeal.
229
ICTY, Decision on “Prosecution’s Appeal from Décision Relative à la Demande de Mise en Liberté Provisoire de l’Accusé Petković Dated 31 March 2008”, Partially Dissenting Opinion of Judge Güney, Prosecutor v.
Prlić et al (IT-04-74-AR65.7), 21 April 2008; ICTY, Decision on Consolidated Appeal against Decision on
Borovčanin’s Motion for a Custodial Visit and Decisions on Gvero’s and Miletic’s Motion for Provisional Release during the Break in the Proceedings, Partially Dissenting Opinion of Judge Liu, Prosecutor v. Popović et
al (IT-05-88-AR65.4), 15 May 2008, 2; see also ICTY, Decision Denying Mićo Stanišić’s Request for Provisional Release during the Break after the Close of the Prosecution Case, Prosecutor v. Stanišić and Župljanin
(IT-08-91-T), 25 February 2011, 15; ICTY, Decision Denying Mićo Stanišić’s Request for Provisional Release
during the Upcoming Summer Court Recess, Prosecutor v. Stanišić and Župljanin (IT-08-91-T), 29 June 2011,
16.
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ICTY, Decision on “Prosecution’s Appeal from Decision Relative à la Démande de Mise en Liberté Provisoire de l’Accusé Prlić”, Partially Dissenting Opinion of Judge Güney, Issued on 14 April 2008, Prosecutor v.
Prlić et al (IT-04-74-AR65.7), 23 April 2008; ICTY, Decision on Consolidated Appeal against Decision on
Borovčanin’s Motion for a Custodial Visit and Decisions on Gvero’s and Miletic’s Motion for Provisional Release during the Break in the Proceedings, Partially Dissenting Opinion of Judge Güney, Prosecutor v. Popović
et al (IT-05-88-AR65.4), 15 May 2008; ICTY, Decision on Consolidated Appeal against Decision on Borovčanin’s Motion for a Custodial Visit and Decisions on Gvero’s and Miletic’s Motion for Provisional Release
during the Break in the Proceedings, Partially Dissenting Opinion of Judge Liu, Prosecutor v. Popović et al (IT225
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and Judge Robinson. 231 Interestingly, Judge Güney, in August 2011, noted that seven out of
the fifteen permanent Judges of the Tribunal had already voiced their opposition to the requirement. 232 Despite this criticism, the Appeals Chamber, remained unconvinced it should
abandon the requirement. 233
However, In October 2011 an extraordinary plenary of Judges was held and Rule
65(B) was amended. 234 The Rule now clarifies that release may be ordered ‘at any stage of
the trial proceedings prior to the rendering of the final judgment’. In addition, the rule now
includes the contentious requirement discussed above, but in a significantly different manner.
The Rule now concludes that ‘[t]he existence of sufficiently compelling humanitarian
grounds may be considered in granting such release’. 235 As a result, what was introduced as
an additional requirement for release has been downgraded to a discretionary factor that may
or may not be considered. 236 The Prlić et al Chamber subsequently granted release without
mentioning possible humanitarian reasons. Instead, it recalled the principle of subsidiarity, in
05-88-AR65.4), 15 May 2008; ICTY, Partially Dissenting Opinion of Judge Güney to Decision on Praljak’s
Appeal of the Trial Chamber’s 2 December 2008 Decision on Provisional Release, Prosecutor v. Prlić et al (IT04-74-AR65.11), 4 February 2009; ICTY, Decision on Prosecution’s Appeal against Decision on Gvero’s Motion for Provisional Release, Opinion Dissidente du Juge Güney, Prosecutor v. Popović et al (IT-05-88AR65.8), 20 July 2009; ICTY, Decision on Ivan Čermak’s Appeal Against Decision on his Motion for Provisional Release, Partially Dissenting Opinion of Judges Güney and Liu, Prosecutor v. Gotovina et al (IT-06-90AR65.3), 4 August 2009; ICTY, Decision on Radivoje Miletić’s Appeal against Decision on Miletić’s Motion
for Provisional Release, Joint Dissenting Opinion of Judges Güney and Liu, Prosecutor v. Popović et al (IT-0588-AR65.10), 19 November 2009; ICTY, Decision on Franko Simatović’s Appeal Against the Decision Denying his Urgent Request for Provisional Release, Dissenting Opinion of Judge Güney, Prosecutor v. Stanišić and
Simatović (IT-03-69-65.7), 23 May 2011; ICTY, Decision on Jadranko Prlić’s Appeal Against the Trial Chamber Decision on his Motion for Provisional Release, Partially Dissenting Opinion of Judge Güney, Prosecutor v.
Prlić et al (IT-04-74-AR65.24), 8 June 2011; ICTY, Decision on Slobodan Praljak’s Appeal Against Decision
on his Motion for Provisional Release, Partially Dissenting Opinion of Judge Güney, Prosecutor v. Prlić et al
(IT-04-74-AR65.25), 8 June 2011.
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ICTY, Decision on Mićo Stanišić’s Appeal against Decision on his Motion for Provisional Release, Separate
Opinion of Judge Robinson, Prosecutor v. Stanišić and Župljanin (IT-08-91-AR-65.1), 11 May 2011; ICTY,
Decision in Mićo Stanišić’s Appeal Against Decision on his Motion for Provisional Release, Dissenting Opinion
of Judge Robinson, Prosecutor v. Stanišić and Župljanin (IT-08-91-AR65.2), 29 August 2011.
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ICTY, Decision in Mićo Stanišić’s Appeal Against Decision on his Motion for Provisional Release, Dissenting Opinion of Judge Güney, Prosecutor v. Stanišić and Župljanin (IT-08-91-AR65.2), 29 August 2011, 10; see
also ICTY, Decision on Jadranko Prlić’s Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T),
21 April 2011, 25.
233
ICTY, Decision on Jadranko Prlić’s Appeal Against the Trial Chamber Decision on his Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-AR65.24), 8 June 2011, 9; ICTY, Decision in Mićo
Stanišić’s Appeal Against Decision on his Motion for Provisional Release, Prosecutor v. Stanišić and Župljanin
(IT-08-91-AR65.2), 29 August 2011.
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ICTY, Amendments to the Rules of Procedure and Evidence (IT/274), 21 October 2011, 2.
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ICTY, Amendments to the Rules of Procedure and Evidence (IT/274), 21 October 2011, 4.
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ICTY, Decision Granting Mićo Stanišić’s Request for Provisional Release, Prosecutor v. Stanišić and
Župljanin (IT-08-91-T), 18 November 2011, 14: ‘the recent amendment of Rule 65(B) has converted the requirement of showing compelling humanitarian grounds from a conditio sine qua non when granting provisional
release at advanced stages of proceedings to a discretionary consideration in granting such release’; similarly
ICTY, Decision on Simatović Request for Provisional Release, Prosecutor v. Stanišić and Simatović (IT-03-69T), 13 December 2011, 10; see also Trotter, ‘Innocence, Liberty and Provisional Release at the ICTY’ (n 93),
355.
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finding that, pursuant to international principles of human rights, ‘[i]f it is sufficient to use a
more lenient measure than mandatory detention, it must be applied’. 237 It then considered that
the length of the accused’s pre-trial detention militated in favor of release, and proceeded to
grant it. 238

3.3.

Burden and standard of proof

The defence bears the burden of proof regarding the two requirements for provisional release
before the ad hoc Tribunals. 239 In an early decision, the fact that it was ‘not certain’ that the
accused would not tamper with evidence or pose a danger to witnesses, was seen as militating
against release. 240 This illustrates the high burden of proof that accused persons bear. 241 SimiICTY, Decision on Jadranko Prlić’s Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T),
24 November 2011, 36.
238
ICTY, Decision on Jadranko Prlić’s Motion for Provisional Release, Prosecutor v. Prlić et al (IT-04-74-T),
24 November 2011, 38; ICTY, Decision on Prosecution Appeal of Decision on Provisional Release of Jadranko
Prlić, Prosecutor v. Prlić et al (IT-04-74-AR65.26), 15 December 2011.
239
See eg ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v.
Delalić et al (IT-96-21-T), 25 September 1996, 34; ICTY, Decision on Defence Motion for provisional Release,
Prosecutor v. Drljača and Kovačević (IT-07-24-PT), 20 January 1998, 6; ICTY, Decision on Motion by Radoslav Brđanin for Provisional Release, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 25 July 2000, 13: ‘[t]he
wording of the Rule squarely places the onus at all times on the applicant to establish his entitlement to provisional release.’; ICTY, Order on Motion for Provisional Release, Prosecutor v. Ademi (IT-01-46-PT), 20 February 2002, 10.; ICTY, Decision on Motion for Provisional Release of the Accused Momir Talić, Prosecutor v.
Brđanin and Talić (IT-99-36-T), 20 September 2002, 22; ICTY, Decision on Haradin Bala’s Request for Provisional Release, Prosecutor v. Limaj et al (IT-03-66-AR65), 31 October 2003, 17; ICTY, Decision on Fatmir
Limaj’s Request for Provisional Release, Prosecutor v. Limaj et al (IT-03-66-AR65), 31 October 2003, 40;
ICTY, Decision on Provisional Release, Prosecutor v. Simatović (IT-03-69-PT), 28 July 2004, 13; ICTY, Order
on Provisional Release of Jadranko Prlić, Prosecutor v. Prlić et al (IT-04-74-PT), 30 July 2004, 14; ICTY, Decision on Ramush Haradinaj’s Motion for Provisional Release, Prosecutor v. Haradinaj et al (IT-04-84-PT), 6
June 2005, 21; ICTY, Decision on Momčilo Perišić’s Motion for Provisional Release, Prosecutor v. Perišić (IT04-81-PT), 9 June 2005, 2; ICTY, Decision on Second Application for Provisional Release, Prosecutor v. Ljubičić (IT-00-41-PT), 26 July 2005, 17; ICTY, Decision on Defence Application for Provisional Release of the
Accused Astrit Haraqija, Prosecutor v. Haraqija and Morina (IT-04-84-R77.4), 15 September 2008, 6; ICTY,
Decision on Motion for Provisional Release, Prosecutor v. Zelenović (IT-96-23/2-ES), 21 February 2008, 12;
ICTY, Decision on Mr Perišić’s Motion for Provisional Release during the Winter Recess, Prosecutor v. Perišić
(IT-04-84-T), 17 December 2008, 7; ICTY, Decision on Mr. Perišić Motion for Provisional Release during the
Easter Court Recess, Prosecutor v. Perišić (IT-04-81-T), 6 April 2009, 8; ICTR, Decision on Preliminary Motions filed by the Defense, Prosecutor v. Kayishema (ICTR-95-1-T), 6 November 1996, 4; ICTR, Decision on
Request Filed by the Defence for Provisional Release of Georges Rutuganda, Prosecutor v. Rutuganda (ICTR96-3-T), 7 February 1997, 2; ICTR, Decision on Defence Motion to Fix a Date for the Commencement of The
trial of Father Emmanuel Rukundo or, in the Alternative to Request His Provisional Release, Prosecutor v.
Rukundo (ICTR-2001-70-I), 18 August 2003, 21; ICTR, Decision on the Motion by Ngirumpatse’s Defence to
Find the Accused’s Detention Unlawful or, in the Alternative, to Order his Provisional Release, Prosecutor v.
Ngirumpatse et al (ICTR-98-44-T), 18 August 2003; ICTR, Decision on the Motion for Provisional Release of
Father Emmanuel Rukundo, Prosecutor v. Rukundo (ICTR-2001-70-I), 15 July 2004, 15; ICTR, Decision on
Defence Motion for Provisional Release, Prosecutor v. Nshogoza (ICTR-07-91-PT), 21 September 2008, 16;
ICTR, Decision on Defence Motion for Reconsideration of Decision Denying Provisional Release, Prosecutor
v. Muvunyi (ICTR-00-55-AR65), 3 April 2009, 9.
240
ICTY, Decision Rejecting a Request for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 25 April
1996, 5; ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v.
Delalić et al (IT-96-21-T), 25 September 1996, 35: the Trial Chamber said that although it was ‘not convinced
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lar wording has been used to address the burden of proof with regard to flight risk. However,
on an abstract level, the standard an accused has to meet to satisfy a Chamber of the requirements for provisional release has also been said to be lower than that of beyond reasonable
doubt. 242 It must be decided on a balance of probabilities.243 Still, it has been acknowledged
that the task of convincing the Chamber of these two requirements, even at that standard,
‘may well prove to be a substantial one in light of the jurisdictional and enforcement limitations of the Tribunal’. 244
Other decisions have also relied on the unique character of the Tribunal as a justification for placing the burden of proof on the accused. In an early decision, a Chamber relied on
the inherent limitations of the Tribunal and the way this impacts the Tribunal’s provisional
release regime. 245 Similarly, ‘the absence of any power in the Tribunal to execute its own
arrest warrants and its need to rely on local or international authorities to effect arrests on its
behalf has the practical consequence that an applicant for provisional release must have a
clear and strong case to satisfy the Trial Chamber that he will appear for trial if released.’ 246
However, the case law of the ICTY appears to have evolved and to have mitigated the
substantial burden the defence needs to meet. One Chamber considered that ‘it would be
much more satisfactory if the onus were upon the Prosecution to show that the Accused
would not appear for trial and would pose a danger.’ 247 Several factors support the conclusion

that the accused would prove a danger to any such victim or witness or other person, it is not necessarily satisfied that he would not’.
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that the burden of proof that the defence bears has been mitigated. Later case law consistently
emphasizes that an examination of the risk of danger requires a Chamber to find ‘concrete
evidence’ of the existence of such a risk, while abstract and generalized concerns about danger to victims and witnesses have been increasingly rejected. 248 In addition, a careful reading
of the language of a number of decisions suggests that the Prosecution bears a burden of
proof as well. Chambers have consistently found that ‘there is nothing in the evidence to suggest that the Accused interfered or would interfere with the administration of justice’. 249 Such
language suggests that there must be evidence to prove that the accused has interfered, or will
interfere with the administration of justice, which is not the same as requiring evidence from
the defence to prove that s/he will not. 250 Similarly, a Chamber stated that ‘the Accused has
been acquitted of allegations of interference with a witness and that nothing in the ProsecuProsecution setting out a basis indicative of the potential of such danger, it is difficult to see that a Trial Chamber could do other than conclude that the Accused will not pose such a danger; see also ICTY, Decision on
Momčilo Krajišnik’s Notice of Motion for Provisional Release, Dissenting Opinion of Judge Patrick Robinson,
Prosecutor v. Krajišnik and Plavšić (IT-00-39&40-T), 8 October 2001, where Judge Robinson extensively considered the question of the burden of proof.
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tion's submissions raises any credible apprehension that the Accused has or will interfere with
any victim or witness if released’. 251 This appears to be in line with ECtHR law, which rejects ‘inadequate reasoning that does not appear to be tailored to the individual circumstances
of a case’. 252
Nevertheless, later case law of the Tribunal has also continued to emphasize that the
accused bears the burden of proof. 253 Furthermore, the Appeals Chamber has repeatedly
quashed grants of provisional release because it disagreed with the Trial Chambers’ approach
that had effectively switched the burden to the Prosecution. 254 Similarly, it has been held that
the defence must provide at least some evidence to prove absence of a risk of danger: ‘Zelenović has provided nothing in his Motion or his Reply to satisfy the Appeals Chamber that
his provisional release would not be to [the victims’] detriment. 255
The ICTY’s approach to the burden of proof regarding provisional release applications thus appears to have evolved from unequivocally placing it with the defence, to a
somewhat more balanced approach, where concrete evidence, adduced by the Prosecution,
also appears necessary to establish dangerousness. Still, affirmations of the accused bearing
the burden to establish the requisite requirements for provisional release remain numerous, as
a result of which it has been noted that provisional detention remains the rule before the Tribunals. 256
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3.4.

Comparison and the ad hoc Tribunals’ use of IHRL

3.4.1. Comparing the ad hoc Tribunals’ approach to the right to liberty to IHRL
The legal framework regarding provisional detention and release before the ad hoc Tribunals
differs in a number of crucial aspects from IHRL. 257 First, before the Tribunals, a reasonable
suspicion alone suffices to arrest and detain a suspect while additional ‘relevant and sufficient’ reasons for detention are necessary in IHRL. Second, instead of requiring the detaining
authorities to justify detention, and review it periodically, as required by IHRL, the legal
frameworks of the ad hoc Tribunals only conceive of the possibility of provisional release if
the accused requests it. 258 Third, in the context of the ad hoc Tribunals’ assessments of requests for provisional release, the accused bears the burden to prove that, if released, s/he will
not pose a flight risk or obstruct the proceedings. The approach is the opposite in IHRL: the
detaining authorities must show that there are relevant and sufficient reasons to justify detention, which include flight risk and risk of obstruction, but also the risk of reoffending and of
disturbance of public order. 259 The latter two factors have not been considered in the case law
of the Tribunals. 260
At the same time, the Tribunals’ legal frameworks governing provisional detention
and release have been brought more in line with internationally recognized human rights.
‘Exceptional circumstances’, the initial requirement for provisional release, was removed
from both Tribunals’ RPEs. The goal of this amendment was to bring the Tribunals’ systems
more in line with IHRL, because the long periods of provisional detention could possibly
violate the rights of accused persons. 261 Second, the attempted addition of ‘sufficiently compelling humanitarian circumstances’ as a requirement for release in a late stage of the proceedings has been criticized for its impact on the rights of accused persons from within the
Chambers of the ICTY itself. Several Chambers and dissenting Appeal Judges voiced their
opposition to this requirement, which ultimately led the majority in the plenary of judges to
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downgrade this factor from a mandatory to a discretionary consideration. 262 Finally, the burden of proof that the accused bears has been alleviated in the case law of the ICTY, and the
Prosecution now also bears a burden of proof. The prosecutor must submit concrete evidence
of the risk that the accused, if released, would endanger victims or witnesses; abstract or generalized concerns no longer suffice. At the same time, this mitigated burden of proof has not
been applied consistently. The Tribunals have continued to affirm that the defence does bear
the burden of proof, and have also continued to accept abstract arguments by the Prosecutor
in their decisions on provisional release. 263
Several aspects of the Tribunals’ approach to detention and release warrant further
discussion. For example, both the ICTY and the ICTR have often relied on the gravity of the
crimes charged as a significant factor that increases the flight risk of the accused. Although
such an impact of gravity, and the corresponding likeliness of a severe sentence are considered relevant to provisional detention determinations in IHRL, the ECtHR has consistently
held that this cannot be the sole factor decisive with regard to the release of the accused. 264
Although the Tribunals have also quoted this consideration and have assured that they do not
to consider gravity of the crimes alone to be a sufficient justification for detention, the extent
of their actual reliance on this factor can be questioned from the perspective of IHRL.
Furthermore, the ad hoc Tribunals have held that the identification of a state willing
and able to receive the accused person is a requirement for release. Although they have found
that this is not an absolute requirement, in practice it has proven impossible for accused persons to be granted provisional release without identifying a state willing to receive them. 265
Presumably, the Tribunals realize that it is problematic to make the enjoyment of human
rights by accused persons dependent on state cooperation. 266 At the same time, the circumstances in which the Tribunals operate render such reliance unavoidable. As will be seen below, the ICC has taken a more proactive approach to this matter and has engaged in the process of securing interim release agreements with states enabling it to release accused persons
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provisionally. 267 This begs the question why the ICTR in particular has not adopted a similar
course of action in order to remedy its inability to grant release. 268
Finally, the ad hoc Tribunals have grappled with the relevance of the length of detention in the context of provisional release decisions. There are numerous examples of extremely lengthy periods of provisional detention before the ICTR in particular, but also before the
ICTY. Generally, most decisions of the Tribunals have confirmed that the length of detention
may impact on provisional release determinations and justify exercise of discretion in ordering release. However, in practice, such considerations have played a marginal role in the Tribunals’ case law. 269 The limited importance of the length of provisional detention is problematic from a human rights perspective, particularly given the substantial periods that many
ICTY and ICTR defendants have spent in such detention. The ECtHR has consistently found
that as the length of provisional detention increases, the need for the authorities to justify detention, including its length, becomes increasingly pressing. This is arguably one of the reasons why the ECtHR attaches value to periodic reviews of the necessity of detention.
At the same time, the early practice of the ECnHR has recognized the need for flexibility when it comes to the length of detention of suspected war criminals. In Jentzsch v.
Germany, the ECnHR held that four years of pre-trial detention was not unreasonable, given
Germany’s special responsibility to prosecute suspects of war crimes and crimes against humanity, because particular care had to be taken to avoid the escape of persons accused of
such crimes. 270 Chapter 6 on the right to be tried without undue delay further discusses and
questions the present-day relevance of this early practice of the ECnHR. Still, the ECHR
framework seems to allow for additional discretion for state authorities when it comes to the
investigation, prosecution, and—the length of—provisional detention in cases related to serious crimes such as those within the jurisdiction of the ad hoc Tribunals. In the context of the
right to liberty, this might mean that there is more room for provisional detention, including
for lengthy periods, for persons suspected of very serious crimes. 271 However, the Tribunals’
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justification of such lengthy periods of both the proceedings and provisional detention can be
criticized for the blanket and unsubstantiated way in which they have relied on the gravity
and complexity of the crimes charged. 272 In addition, the Tribunals’ approach to this issue has
been inconsistent. They have sometimes professed their commitment to ensuring that provisional detention does not exceed a reasonable period. However, when faced with allegations
of unreasonably lengthy periods of detention, the Tribunals have mostly referred to the complexity of cases and rejected allegations of human rights violations. What is more, there is a
substantial amount of case law denying the relevance of the length of provisional detention
altogether in the context of provisional release determinations.

3.4.2. The ad hoc Tribunals’ use of IHRL on the right to liberty
In their decisions on provisional release, the ad hoc Tribunals have often referred to human
rights treaties and the practice of the IACtHR, the HRC, and the ECtHR in particular. At the
same time, there are significant discrepancies between the provisional detention regime of the
Tribunals, and the requirements of , which invites observations on some of the ways in which
the Tribunals have relied on, or departed from, internationally recognized human rights.
The Tribunals have often cited provisions of human rights treaties and the practice of
human rights supervisory bodies in a perfunctory manner to justify aspects of their approach
to provisional release. Such decisions often assert a commitment to abide by IHRL and invoke a variety of reasons to justify their reliance on human rights norms. For example, the
ICTY has noted that the removal of the requirement of exceptional circumstances was ‘wholly consistent with the internationally recognised standards regarding the rights of the accused
which the International Tribunal is obliged to respect’ and justified this obligation by referring to the 1993 Report of the UNSG. 273 In addition it has noted that provisional release decisions must be inspired by the presumption of innocence enshrined in its Statute, which was
said to reflect and refer to ‘international standards’. 274 Therefore, Rule 65 had to be read in
judgement detention beyond what might otherwise be considered a reasonable time may be regarded as necessary.’
272
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273
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light of the ICCPR, ECHR, and relevant jurisprudence. 275 This line of case law has consistently quoted four distinct and ostensibly unrelated justifications for the ICTY’s obligation to
interpret its legal framework in accordance with IHRL. First, the decisions stated that these
standards ‘form part of public international law’. 276 Second, the Chambers noted that all
states in the former Yugoslavia are party to the ICCPR, and a number of them are party to the
ECHR, while others have a candidate status in the Council of Europe. 277 Third, the Tribunal
itself, as an organ of the UN, is bound by these standards. 278 Fourth and finally, the Tribunal
must respect these standards because ‘no distinction can be drawn between persons facing
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criminal procedures in their home country or on an international level’. 279 These decisions
disclose the doctrinal uncertainty on the part of the Tribunal regarding the legal basis of its
perceived obligation to respect human rights standards. Although the decisions strongly assert
this obligation, each of the ICTY’s considerations has remained limited to a specific string of
cases and has not been espoused consistently.
The Tribunals’ formal commitment to adhere to IHRL can also be inferred from the
judges’ plenary decisions to remove the requirement of exceptional circumstances from the
RPEs and from the above cited unease of a substantial number of ICTY Judges with the introduction of the requirement of ‘sufficiently compelling humanitarian circumstances’. Both
the Prlić et al, and the Stanišić and Župljanin Chambers explicitly voiced their opposition to
this requirement based on human rights standards. 280 The subsequent downgrading of this
requirement to a discretionary consideration may have been a consequence of the Tribunals’
obligation to abide by human rights standards.
At the same time, a substantial amount of case law of both the ICTY and the ICTR
negates the perceived superiority of human rights norms over the legal frameworks of the
Tribunals. For example, despite their finding that requiring sufficiently compelling humanitarian circumstances for provisional release was at odds with IHRL, the Prlić et al and
Stanišić and Župljanin Chambers still applied this criterion because they felt bound by their
legal framework and the case law of the Appeals Chamber, which they apparently deemed to
have priority over IHRL. 281 Similarly, the ICTR has repeatedly refused to review the criterion
of ‘exceptional circumstances’ in light of defence allegations that it conflicted with human
rights law, by simply reiterating that its RPE was ‘binding’. 282 These decisions suggest that
apparent or alleged departures from IHRL are irrelevant because the Tribunals are primarily
bound by their own legal framework.

ICTY, Decision Granting Provisional Release to Enver Hadžihasanović, Prosecutor v. Hadžihasanović et al
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Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001; and: ICTY, Decision Granting Provisional Release to Amir Kubara, Prosecutor v. Hadžihasanović et al (IT-01-47-PT), 19 December 2001; ICTY,
Decision on Request for Provisional Release of Accused Jokić, Prosecutor v. Blagojević et al (IT-02-53-PT), 28
March 2002, 14-15; ICTY, Decision on Darko Mrđa’s Request for Provisional Release, Prosecutor v. Mrđa (IT02-59-PT), 15 April 2002, 26; ICTY, Decision on Vidoje Blagojević’s Application for Provisional Release,
Prosecutor v. Blagojević et al (IT-02-60-PT), 22 July 2002, 25.
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The Tribunals have justified apparent departures from IHRL by relying on the unique
circumstances in which they operate. The ICTR has refused to assess the discrepancy between the requirement of exceptional circumstances and Article 9(3) ICCPR because ‘the
conditions surrounding the detention of accused before the Tribunal are different from those
surrounding detention of accused in domestic jurisdictions.’ 283 Specifically, the purpose of
provisional detention at the ICTR was to ensure the accused’s presence at trial. Such a justification for detention is inadmissible in IHRL, particularly for lengthy periods. Yet it was still
applied by the ICTR and justified by the unique circumstances in which it operates. The
ICTY has also defended its provisional release regime by relying on the specific context in
which it operates. It recognized that the presumption of detention was at odds with Article
9(3) ICCPR, but held that this was justified by the ‘extreme gravity of the offences’ with
which accused persons are charged, and the ‘unique circumstances in which the [ICTY] operates’. 284 In particular, the Tribunal’s necessary reliance on states for ensuring the return of
accused persons and their compliance with the terms of their release, was cited as a justification for the deviation from IHRL. 285 Subsequent to the removal of the requirement of exceptional circumstances, the ICTY continued to justify the remaining differences between its
legal framework and IHRL by the unique circumstances in which it operates. For example,
although de jure mandatory pre-trial detention was considered not to be in line with international standards, the absence of coercive powers and the seriousness of the crimes of which
ICTY defendants are accused was still considered de facto to make provisional detention the
rule rather than the exception. 286 Rule 65 was found to provide for the possibility of provisional release, and therefore did not ‘change’ the human rights guarantees, but instead, it
formulated ‘them specifically for the purposes of an international criminal court.’ 287 Finally,
283
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in Krajišnik, the Chamber held that customary international law does not prohibit imposing
the burden of proof on the accused ‘in circumstances where an accused is charged with very
serious crimes, where an International Tribunal has no power to execute its own arrest warrants, and where the release of an accused carries with it the potential for putting the lives of
victims and witnesses at risk.’ 288 The Chamber thus considered that there was no customary
international law that applied to the specific context of an ICT.
There are two main ways in which the ad hoc Tribunals have engaged with IHRL on
the issue of provisional release. On the one hand, they have justified certain aspects of their
approach by referring to various sources of IHRL. For example, they have held that the gravity of the crimes charged may impact on the assessment of an accused’s risk of flight and that
the complexity of the proceedings may justify the length of provisional detention, referring to
IHRL and respective jurisprudence in support. At the same time, these decisions have often
failed to acknowledge significant departures from IHRL in the law and practice of the ICTs.
The second prevailing approach to IHRL has been to acknowledge such departures, and justify them by reference to the specific context in which the Tribunals operate. The merits of the
Tribunals’ justification of such contextualization of human rights norms will be further assessed in the concluding section of this Chapter and in the concluding Chapter of this dissertation overall.

4.

Interim Release before the ICC

Compared to that of the ad hoc Tribunals, the legal framework of the ICC provides a more
elaborate regime governing interim release, which is the term used for provisional release
before the Court. 289 In addition to a reasonable suspicion, the ICC Statute requires a ground
for the arrest of a suspect. From the very beginning, detention must thus be justified by the
detaining authority. Once detained at the seat of the Court, the Statute provides the right to
apply for interim release. 290 Requests for interim release must be decided on an assessment of
sion on Darko Mrđa’s Request for Provisional Release, Prosecutor v. Mrđa (IT-02-59-PT), 15 April 2002, 29;
ICTY, Decision on Vidoje Blagojević’s Application for Provisional Release, Prosecutor v. Blagojević et al (IT02-60-PT), 22 July 2002, 27; see also ICTY, Decision on Second Application or Provisional Release, Prosecutor v. Milutinović (IT-99-37-PT), 14 April 2005, 31, where the Chamber held that although the presumption of
innocence was also enshrined in the ECHR and the ICCPR, the provision in the ICTY Statute still had to be
‘interpreted in light of the specific context in which the Tribunal operates’; similarly ICTY, Decision on Third
Defence Request for Provisional Release, Prosecutor v. Sainović (IT-99-37-PT), 14 April 2005, 36.
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the continued existence of the conditions that are required for the arrest of a person, enshrined
in Article 58(1) of the Statute. Chambers must consider whether (A) the reasonable suspicion
against the person persists; and (B) whether his continued detention is necessary for one of
three reasons: (i) to ensure (re)appearance at trial; (ii) to prevent obstruction of the investigation; and (iii) to prevent the commission of further crimes. These reasons are formulated in
the alternative, so that only of them suffices to justify provisional detention. 291 In addition,
the provision leaves no room for discretion. It stipulates that the Chamber shall release the
person if these requirements are no longer met, and shall continue to detain her/him, if not.292
Finally, the ICC Statute enshrines the right to liberty in Article 55(1)(d). However, placing
this right in Article 55 may be questioned, since the right to liberty should not be limited to
the pre-trial stage. 293 The ICC’s interim release decisions thus far have not mentioned this
provision.
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Pursuant to Article 60(2), the accused has the right to request interim release pending
trial. In addition, Article 60(3) requires the Pre-Trial Chamber to periodically review its ruling on the detention of the accused, and to do so at any time upon the request of the accused
or the Prosecution. This is an important difference between the ICC and the ad hoc Tribunals,
and a marked improvement from the perspective of the protection of the right to liberty. 294
Rule 118(2) clarifies that the periodic review must be carried out every 120 days. In Lubanga, the Pre-Trial Chamber clarified that this provision does not create a general duty to review detention proprio motu; rather, this duty kicks in once the defence has applied for interim release. 295 The Appeals Chamber has confirmed this. 296 The Single Judge in Katanga clarified that, although such review is not mandatory, a judge, ‘as the ultimate guarantor of the
rights of the Defence’, must have the power to do so whenever the circumstances require, an
interpretation which she supported with references to ECtHR and IACtHR case law. 297
When conducting a review pursuant to Article 60(3), the Chamber must assess whether ‘changed circumstances’ require it to modify its previous ruling on detention. This has
been interpreted as requiring an assessment of whether ‘a material change in circumstances’
warrants the release of the accused. 298 Like requests for interim release pursuant to Article
60(2), this involves an assessment of the persistence of the conditions for detention from Ar-
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Ngudjolo Chui, (ICC-01/04-01/07-702), 18 August 2008, 10; ICC, Decision on Application for Interim Release,
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Koudou Gbagbo against the decision of Pre-Trial Chamber I of 13 July 2012 entitled “Decision on the 'Requête
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ticle 58(1), albeit less thoroughly. It has been clarified that ‘the notion of “changed circumstances” … entails either a change in some or all of the facts underlying a previous decision
on detention, or a new fact satisfying a Chamber that a modification of its prior ruling is necessary.’ 299 The scope of review in mandatory reviews of detention under Article 60(3) is thus
more limited than with regard to interim release requests under Article 60(2). 300 Furthermore,
in practice, the defence also seems to bear the burden of proof regarding a change in circumstances. 301 In addition, although Article 60(3) and Rule 118(2) require a review of detention
to take place only once every 120 days; the defence has a right to submit an application for
release at any time. 302 Pursuant to a request under Article 60(2), the Chamber must assess,
anew, whether the reasons justifying detention still exist. 303
The ICC Statute refers only to release pending trial. Article 60 only provides the PreTrial Chamber with the power to order interim release, and since the Statute prohibits trials in
absentia, the presumption seems to be that accused persons’ detention will extend during
trial. However, the Lubanga Trial Chamber, subsequent to the confirmation of charges, also
started to undertake periodic reviews of the detention of the accused. It based its competence
to do so on Article 61(11) of the Statute, which provides that a Trial Chamber may exercise
any function that previously belonged to a Pre-Trial Chamber if it is ‘relevant and capable of
application’. 304 Other Trial Chambers have followed this approach. 305 However, the periodic
reviews of detention do seem to have ceased in all cases once the trial had started.
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Several Chambers have explained that in an interim release decision, the Chamber
must weigh the respect for individual liberty against requirements of public interest, ie the
need to ensure the appearance of the accused and the security of victims and witnesses. 306
Before the ICC, the principle that liberty should be the rule and detention the exception has
been explicitly endorsed as fundamental to interim release decisions, as a corollary to the
presumption of innocence and the duty to interpret and apply the Statute in accordance with
internationally recognized human rights, enshrined in Article 21(3). 307 Similarly, the Appeals
Chamber has held that ‘pre-trial detention, whilst to be ordered exceptionally, does not
breach internationally recognised human rights or criminal law principles such as the presumption of innocence where it is justified under Articles 58(1) and 60(2) of the Statute.’308
However, these decisions did not refer to specific sources of IHRL, or decisions of human
rights courts or supervisory bodies to substantiate this finding, nor did they engage with the
concrete implications of the rule that detention should be exceptional.
305
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Finally, the Appeals Chamber has repeatedly emphasized the importance of thoroughly reasoned decisions on interim release. 309 The standard to which such decisions are held
seems relatively high. For example, the Appeals Chamber has lamented a 26 page interim
release decision for its ‘relatively sparse’ reasoning. 310 According to the Appeals Chamber
‘the Pre-Trial Chamber did not set out in much detail how it analysed the evidence presented
by the Prosecutor or how it reached its factual conclusions. Rather, in stating its conclusions,
the Pre-Trial Chamber simply made reference in the footnotes to the items of evidence it relied upon.’ 311 Although the majority ultimately found that the decision was not so lacking in
reasoning as to constitute an error, Judge Ušacka dissented for this reason. 312 She relied on
case law of the ECtHR and human rights treaties to support an accused person’s right to a
reasoned opinion, and this right’s strong implications in the context of decisions on detention. 313 She issued a similar dissent in Ntaganda, which was supported by Judge Van den
Wyngaert, where she also relied extensively on Article 21(3) and sources of IHRL. 314 The
Appeals Chamber itself has also reiterated the need to thoroughly justify decisions on provisional detention, which it also connected to the right to a reasoned decision. 315 At the same
time, the Appeals Chamber has held that it would accord ‘a margin of appreciation’ to a
Chamber, both with respect to inferences drawn from the available evidence, and the weight
it accorded to different factors militating in favor or against detention. 316
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4.1.

Persistence of a reasonable suspicion

The first requirement to justify arrest and provisional detention is the persistence of a reasonable suspicion. The ICC has quoted ECtHR case law in support of this factor’s relevance in
interim release determinations. 317 In practice, most decisions gloss over this requirement by
referring to the decision on the arrest warrant, sometimes noting the absence of evidence negating this. 318 Similarly, once the charges are confirmed, the reasonable suspicion can be
based on that decision, since it requires a higher standard of proof. 319

4.2.

Reasons necessitating arrest and detention

4.2.1. Flight risk
Like before the ad hoc Tribunals, the ICC has often relied on the gravity of the crimes
charged as a factor increasing the risk of flight. 320 Quoting the ECtHR, a Single Judge has
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emphasized that gravity alone cannot suffice to justify lengthy periods of pre-trial detention,
particularly because the accused still benefits from the presumption of innocence. 321 A similar consideration can be found in another decision, which, however, at the same time emphasized that the criterion of gravity ‘cannot be underestimated here since the penalty for the
charges confirmed … might be such as to encourage the accused not to appear’. 322 The gravity of the crimes charged has thus been an important consideration in denials of interim release requests.
In Gbagbo, the defence argued that all accused persons before the ICC are likely to
face grave charges, and that therefore, the Pre-Trial Chamber’s reliance on this factor was
cation of the Appellant for Interim Release, Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-572), 9
June 2008, 24; ICC, Decision on application for interim release, Prosecutor v. Bemba (ICC-01/05-01/08-73), 20
August 2008, 56; ICC, Judgment on the appeal of Mr. Jean-Pierre Bemba Gombo against the decision of PreTrial Chamber III entitled “Decision on application for interim release”, Prosecutor v. Bemba (ICC-01/0501/08-323), 16 December 2008, 55; ICC, Decision on Application for Interim Release, Prosecutor v. Bemba
(ICC-01/05-01/08-321), 16 December 2008, 36; ICC, Decision on Application for Interim Release, Prosecutor
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unfair because it amounted to an irrebuttable presumption against release. The Appeals
Chamber dismissed this line of argumentation because ‘[w]hether charges may be similarly
serious in respect of some or all other suspects who are brought before the Court is irrelevant
because even if this were the case, this does not detract from the fact that the charges against
Mr Gbagbo are serious.’ 323 Interestingly, the gravity of the charges were also relied on by the
Single Judge in a case regarding offences against the administration of justice because the
allegations related to ‘attempts to obstruct an ongoing case’, 324 even though these offences
are undeniably less serious than the core crimes in the Court’s jurisdiction. The Appeals
Chamber has confirmed these decisions because, although these offences could not be equated with the core crimes under the Statute, the Pre-Trial Chamber had provided sufficient reasoning as to the gravity of these specific crimes, and its relation to its decision not to grant
interim release. 325 Judge Ušacka, however, dissented, relying, among other things, on the
limited gravity of the offences in this case, as compared to the core crimes over which the
ICC has jurisdiction. 326 Relying on case law of the ECtHR, she argued that the case had to be
distinguished from other ICC cases, because ‘cases of alleged core crimes may have less or
no relevance if considered in the context of offences against the administration of justice.’ 327
323
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Another variety of this argument has been that the increased awareness of the charges
and the evidence increases flight risk. 328 Similarly, the confirmation of charges has been
found to increase the risk that an accused will abscond, since it increases the likelihood of
conviction and thereby the risk of flight, 329 as do rejections of challenges to the admissibility
of the case. 330 Furthermore, an accused’s increased awareness of the evidence against her/him
increases flight risk, 331 while the alleged existence of exculpatory evidence has not been accepted as a factor that diminishes such risk. 332 Finally, the imminence of the commencement
of trial has been considered to weigh against interim release. 333
Second, factors pertaining more concretely to the personal situation of an accused person have also been cited frequently. Accused who have evaded justice in the past are considered a heightened flight risk. 334 Ntaganda alleged his voluntary surrender lessened his flight
risk, but the Pre-Trial Chamber attached more weight to the fact that he had evaded justice
for around seven years prior to that, and it therefore doubted the genuineness of his surren-
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der. 335 Several accused have submitted arguments concerning their intent to surrender voluntarily, but these have been dismissed as hypothetical and mostly irrelevant. 336
Furthermore, like in IHRL, international contacts of accused persons are often considered an important factor increasing flight risk. 337 In Mbaurshimana, the existence of an international support network, theoretically able to provide financial support to the accused was
considered an important factor militating against release. 338 In such cases, no concrete proof
is required of indications that the accused will use such a network, or that s/he has previously
done so. Similarly, in Gbagbo, the Single Judge weighed the existence of an extensive support network in Ivory Coast, which was committed to the ‘liberation’ of former president
Gbagbo, as increasing the risk of flight. 339 Similarly, the extensive network of co-accused
335
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Bemba has consistently been relied on in decisions denying interim release to (former) members of his defence team who were charged with offences against the administration of justice. 340 Furthermore, the financial position of accused persons, if affluent, has also been considered a factor militating against release, 341 as well as their possible influential or high political position. 342 Personal assurances by the accused of his intention to return for trial have
rather consistently been considered of limited value to interim release decisions. 343 Similarly,
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The defence’s arguments related to the moral character and high education of the accused
were rejected by the Pre-Trial Chamber in Bemba et al. 344 However, the Appeals Chamber,
relying on case law of the ECtHR and of the ad hoc Tribunals, has considered that ‘personal
circumstances of the suspect such as the suspect’s education, professional or social status
may be relevant to assessing whether or not a suspect will appear before the Court.’ 345
Furthermore, a number of other concerns have been seen as factors militating against
release. For example, release to a country in the Schengen zone was thought to significantly
increase flight risk, since the absence of border control makes it easier to move between different countries. 346 Similarly, travel intentions to a state that is not a party to the Rome Stat-
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ute have been considered to militate strongly against release, since non-parties are under no
obligation to cooperate with the court. 347
Another contentious issue has been the importance of state guarantees for a determination of flight risk. The absence of state guarantees has frequently been held to militate
against release. 348 The first ICC decision related to provisional release declined to consider
the substance of the request because the defence had failed to indicate to which state the accused sought release. 349 This suggests the defence must ensure that a state is able and willing
to receive the accused, which finds no explicit support in the Statute and RPE.
The importance of State guarantees was reiterated in Bemba, where the Single Judge
noted that none of the countries to which the accused sought release appeared ready to accept
him, or to provide guarantees to ensure his reappearance before the Court, which was considered highly problematic given the absence of enforcement power with the Court, and its dependence on state cooperation in that regard. 350 The Appeals Chamber subsequently held that
‘a State willing and able to accept the person concerned ought to be identified prior to a decision on conditional release.’ 351 This latter finding was a response to the conditional granting
of interim release by the Single Judge to Bemba. In her decision, the Single Judge acknowledged the reliance of the ICC on state cooperation due to its ‘operational environment and
lack of enforcement mechanisms’. 352 The Judge then recalled state parties’ obligation to cooperate with the Court and noted that the absence of guarantees ‘cannot weigh heavily’
347
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against release and that such guarantees are not a ‘prior indispensable requirement for granting interim release; rather they provide assurance to the Single Judge.’ 353 Still, she conceded
that state cooperation is essential to the effectiveness of the Court and that therefore, the
Court had to seek state observations on issues like these, which she requested for, thus deferring the decision on possible release until after a hearing with the parties, participants, and the
states concerned. 354 This decision was quashed on appeal, essentially because the Appeals
Chamber disagreed with the Single Judge’s finding of a material change in circumstances.
However, the Appeals Chamber emphasized the central importance of state cooperation and
held that ‘[w]ithout such cooperation, any decision of the Court granting conditional release
would be ineffective’. 355
The centrality of state guarantees in interim release decisions has been criticized as a
‘wrong and dangerous track’, since it makes the protection of the rights of accused persons
conditional upon ‘highly uncertain factors’ such as states’ willingness to receive accused persons. 356 Similarly, it has been held that ‘a person’s liberty should not depend on practical arrangements’. 357 On the other hand, the unique character of an ICT necessarily makes it dependent on states for practical matters such as interim release.
Several decisions focused on the question whose responsibility it is to designate a
state for release. For example, a Chamber considered assurances from an undisclosed state
that appeared willing to receive Bemba as insufficient to negate the flight risk. 358 The Appeals Chamber overturned this and found that the Chamber had failed to appreciate the fact
that the undisclosed state had conceded to Bemba’s request for a monitoring system while on
release, and for assurances guaranteeing his return to the court. 359 Specifically, the Appeals
Chamber considered that the Chamber had erred in dismissing the state’s observations because ‘it is for the Chamber, and not for the receiving State, to impose conditions (…) Accordingly, in a situation where a Chamber has not (yet) identified specific conditions which it
353
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considers appropriate to impose, a State willing to accept a detained person can do little more
than indicate its general willingness and ability to implement conditions.’ 360
In a subsequent decision, the Chamber again denied that it had an obligation to consult a host state, in that case the DRC, because the granting of conditional release was a matter for its own discretion. Since it was not convinced any conditions could sufficiently alleviate the accused’s flight risk, it declined to use its discretionary power to grant conditional
release. 361 The Appeals Chamber accepted this reasoning, and clarified that its previous decision had not indicated a ‘general obligation on the Trial Chamber to seek observations in the
case of doubt as to submissions by a State in relation to interim release’ 362 For similar reasons, the Single Judge in Mbarushimana denied a defence request for an order to France to
cooperate with its request for interim release. According to the Judge, ‘it is for the Chamber
to request observations from the State concerned, only if and when an application for interim
release is made, and that it is not required that such observations should be obtained by the
person applying for interim release and included in that person's application’. 363
It has thus far proven difficult for accused persons before the ICC to identify states
willing to receive them. 364 In that regard, the ICC appears to take a proactive stance, and
seeks to conclude agreements on interim release with states in order to enable the transfer of
provisionally released persons to states parties. Thus far, the ICC has concluded such an
agreement with Belgium in 2014, and professes to be committed to the procurement of simi-
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lar agreements with other states. 365 The Court has been engaged in such efforts since 2011
and a draft model agreement has been circulated amongst states parties. 366 Additionally, the
Court has approached states regarding interim release on an ‘ad hoc basis’. 367 Unfortunately,
neither the model agreement nor the agreement with Belgium is publicly available, as a result
of which it is impossible to assess their content. According to an ICC Press Release, the
agreement ‘regulates the procedure for the interim release of an ICC detainee and in particular formalizes the necessary consultations with the Court’s Registry with the Belgian authorities, the latter examining the Court's requests on a case-by-case basis.’ 368 The Single Judge in
Bemba et al emphasized this case-by-case nature of interim release assessments in the context
of this agreement and denied that this agreement constituted a ‘changed circumstance’ within
the meaning of Article 60(3). The Judge noted that Belgium had similarly emphasized that
the agreement did not modify the legal framework applicable to the Judge’s decision whether
or not to grant provisional release. 369 More importantly, the agreement did not indicate an
‘unconditional availability and willingness’ of Belgium to accept provisionally released persons on its territory, let alone an ‘obligation on their part to do so’. 370 The agreement thus
seems procedural in nature and does not necessarily increase Belgium’s willingness to accept
provisionally released persons on its territory.
Thus far, the absence of state guarantees has been a prime justification for provisional
detention, which warrants the conclusion that, like before the ad hoc Tribunals, state guarantees are a quasi-requirement for interim release before the ICC. 371 An interesting recent development was the Decision of the Single Judge in Bemba et al to actively request observa365
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tions from states to which the accused persons desired to be provisionally released. 372 This
resulted in the only decision thus far where the ICC has granted interim release. 373

4.2.2. Risk of obstruction and danger to victims or witnesses
The danger that the accused, if released, might tamper with evidence or threaten witnesses
constitutes the second alternative consideration for interim release. In that regard, extensive
knowledge of the identity of witnesses has frequently been cited as a reason to deny interim
release. 374 It has further been held that this concern becomes increasingly prominent as the
trial progresses and the accused gains more knowledge of evidence and witnesses. 375 At the
same time, the advanced stage of the proceedings has been held to alleviate the risk that the
accused would tamper with evidence. 376 The gravity of the crimes charged and the prospect
of a severe sentence have also been considered an incentive for the accused to try to obstruct
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the proceedings. 377 While the ICTY increasingly emphasized that generalized concerns did
not suffice and that evidence of concrete danger was important, the ICC has accepted that
‘feelings of insecurity voiced by the victims’, militated against release of the accused. 378 Furthermore, the volatile security situation in the DRC has been held to increase the risk of interference. 379 In addition, previous instances of witness intimidation have been accepted to further exacerbate such concerns, even though there was no evidence that the accused had been
involved in these matters. 380 The influential and powerful position of accused persons has
also been considered to increase the danger they might intimidate witnesses. 381
However, the ICC has increasingly recognized that such concerns have to be concrete,
rather than general. For example, in Katanga and in Ngudjolo, there was evidence of supporters of the accused being connected to the threatening of victims or witnesses. 382 Later, however, a Chamber stressed that these allegations by the Prosecution of Ngudjolo’s involvement
in witness intimidation and such had not been specified or established, so that it could not be
held to militate against release. 383 This suggests that Chambers increasingly demand concrete
evidence of a connection of the accused to any possible danger of witness intimidation. In
Bemba, the Single Judge ruled out allegations of witness interference because these had not
377
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been substantiated. 384 She further noted that the submissions of the Prosecutor ought to have
been based on more concrete information, relying on case law of the ECtHR and the ICTY to
that effect. 385 In a later decision, the Single Judge considered a number of actual instances of
witness intimidation to militate against release, despite the fact that it had not been proven
that the accused was implicated in any way. 386 The Appeals Chamber, however, subsequently
emphasized that Article 58(1)(b)(ii) requires ‘that there must be a link between the detained
person and the risk of witness interference.’ 387 Similarly, the absence of evidence of the accused having ever intimidated witnesses has been considered to diminish the risk that s/he
poses any danger. 388 However, one accused’s ‘history of violence’ was considered to increase
the risk of obstruction. 389 In Bemba et al, the accused persons were suspected of having obstructed ICC proceedings, and there was also evidence of their intention to do so again, which
established a risk of further obstruction. 390 Accordingly, the Single Judge held that ‘the very
nature of the crimes at stake makes it obvious that detention is the only context allowing the
effective management of these risks’, in particular because there was evidence that the accused persons had continued with the commission of these offences when they were already
in the custody of the Court. 391
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4.2.3. Risk of reoffending
Since the three conditions in Article 58(1)(B) are alternative, Chambers do not have to consider all three when they decide to deny interim release: the satisfaction of one suffices. As a
result, the third condition was not considered until 2009, where the stable situation in the
Central African Republic was taken to indicate that there was little to no danger that the release of the accused would lead to further crimes. 392 However, in Mbarushimana, this factor
was employed as a reason to deny release for the first time. This related to the specific crimes
to which the accused could continue to contribute ‘by organising and conducting an international campaign through media channels’. This danger, combined with the fact that his ability
to have internet and telephone access could not easily be monitored created a serious risk of
reoffending. 393 In Gbagbo, the risk of reoffending was also cited as a reason to deny release,
because the accused had an extensive support network, including his political party, which he
could use to commit further crimes. 394 In Bemba et al, there was a logical overlap between
the risk of obstruction and of reoffending, since the offences the accused were charged with
were obstruction of the proceedings. 395 In addition, the (imminent) closing of the main case
against Bemba did not lessen these risks, because the case might be reopened, and a similar
risk of obstruction of the contempt proceedings existed. 396

4.3.

Conditional release

It is unclear whether conditional release is a separate institution under the ICC’s legal framework, additional to interim release, or whether it is merely the power of a Chamber to attach
392
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conditions to the interim release of an accused person. In Mbarushimana, the Chamber considered that no form of monitoring or other conditions attached to the accused’s possible release could alleviate its concerns that he would pose a danger to victims and witnesses or
continue with the commission of crimes. 397 Attaching conditions to release can be a means to
compensate for the risks that contribute to the necessity of the accused’s continued detention.
For example, if the accused poses a flight risk, certain conditions attached to his release, such
as restriction of movement, handing in his passport, or daily reporting to a police station
could alleviate such risk, thus enabling release. The Appeals Chamber confirmed this reading
of the relevant provisions, stating that ‘conditional release is possible in two situations: (1)
where a Chamber, although satisfied that the conditions under Article 58(1)(b) are not met,
nevertheless considers it appropriate to release the person subject to conditions; and (2)
where risks enumerated in Article 58(1)(b) exist, but the Chamber considers that these can be
mitigated by the imposition of certain conditions of release.’ 398
In addition, the Appeals Chamber found that a Trial Chamber has a duty to seek further observations from a state once it has expressed its ability and general willingness to receive an accused person and enforce conditions, because of the fundamental nature of personal liberty. 399 Subsequently, the Chamber still refused release because it considered possible conditions insufficient to mitigate the risks the accused’s release would entail. 400 Subsequently, the Appeals Chamber clarified that the obligations its previous judgment referred to
were only triggered upon the satisfaction of three cumulative conditions: first, the Chamber
must already be considering conditional release, second, a state must have indicated its ability
and willingness to receive an accused, and third, the Chamber must be unable to come to a
decision based on the available information and hence require more observations from the
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state in order to enable a sufficiently informed decision. 401 As such, the consideration of conditional release lies wholly within the discretion of the Chamber. 402
The ICC has consistently rejected applications for conditional release. For example, in
Gbagbo, conditional release was rejected because the mere possibility for the accused to
communicate with members of his support network could enable him to endanger victims and
witnesses, to abscond, or to commit further crimes. 403 Similarly, conditional release for medical reasons was found unnecessary because the accused could receive proper treatment in the
detention center or at least in the host country. 404 Finally, as has been stated in the above, the
Single Judge, in Bemba et al, initially considered that no conditions could alleviate the risk of
further obstruction, and that detention was the only way to achieve this. 405

4.4.

Review of the length of detention: Article 60(4)

Article 60(4) enshrines a separate obligation for the Pre-Trial Chamber to ensure that the
overall period of pre-trial detention does not become ‘unreasonable’ due to ‘inexcusable delays by the Prosecution’. This has been held to be in line with the right to be tried within a
reasonable time as an internationally recognized human right enshrined in the ICCPR, ACHR
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and ECHR. 406 Before the ICC, unreasonably lengthy detention can thus constitute a separate
and additional factor warranting the release of an accused. 407 The ICC therefore distinguishes
its review pursuant to Article 60(2) or (3), which entail review of the continued existence of
the necessity of detention, from its review pursuant to Article 60(4), which focuses on the
reasonableness of the length of detention. 408
Assessments of the unreasonableness of the length of provisional detention as such are
more appropriately discussed in Chapter 6 on the right to be tried without undue delay. For
present purposes, it is relevant to note that unreasonable delays, if caused by the Prosecution,
may constitute a reason to grant interim release. However, in reviewing the overall period of
detention, the complexity of cases has mostly been considered an almost absolute justification for the length of the pre-trial proceedings. 409 As a result, the ICC has not to date found
the length of any of its proceedings to have been unreasonable. 410 However, in Bemba et al,
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the Single Judge issued the only decision thus far that granted interim release, in order to prevent the length of provisional detention from becoming unreasonable. 411
Strictly speaking, Article 60(4) is concerned only with delays caused by the Prosecution. In that regard, Chambers have considered, for example, the swift behavior of various
court organs as mitigating possible delays. 412 Furthermore, in Lubanga, the Chamber did note
delays caused by the Prosecution, but considered that additional factors beyond his control
also significantly contributed to the delays. 413 In Bemba et al, the defence raised allegations
of delay, which were argued to be particularly pressing given the relatively limited gravity of
the offences charged in that case, which did not relate to the core crimes under the Statute,
but to offences against the administration of justice. The Single Judge, however, initially rejected these allegations by referring to his previous decisions regarding the necessity of detention. He did not take the additional passage of time since his previous decision into account, even though the defendants had, by then, already spent almost one fifth of their possible maximum sentence in provisional detention. 414 Instead, the Judge held that even if there
had been delays, these were attributable to the Dutch authorities, and not to the Prosecutor.415
Nevertheless, in a subsequent decision, the Judge invited observations from the states to
which the defendants sought release, ostensibly on the sole basis that their provisional detention might exceed a reasonable time. 416 This evinces a more proactive approach on the part of
the Pre-Trial Chamber in preventing unduly prolonged pre-trial detention, as well as in seeking state cooperation to ensure the possibility of interim release. Interestingly, the decision
did not discuss whether detention was still justified under the Statute, and based its apparent
desire to allow interim release on the need to prevent undue delay, regardless of his previous
findings that any delays in this case were not attributable to the Prosecutor. In a subsequent
411
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decision, the Single Judge proceeded to grant interim release to four accused persons in order
to prevent the period of their provisional detention from becoming unreasonable. The Judge
held that it would be unreasonable to detain them further, because the length of their provisional detention would become disproportionate to the maximum penalty they could receive. 417 The fact that the delays in this case had not been attributable to the Prosecutor did
not ‘relieve the Chamber of its distinct and independent obligation… to ensure that a person
is not detained for an unreasonable period prior to trial under Article 60(4) of the Statute’. 418

4.5.

Burden and standard of proof

Before the ICC, the Prosecution bears both the initial burden of establishing that the conditions in Article 58(I) exist when it requests an arrest warrant, as well as to prove their continued existence in the context of applications for interim release and reviews of detention.419
This has been found to be in line with internationally recognized human rights, specifically
with case law of the HRC, IACtHR, and ECtHR. 420 In addition, this has been considered to
confirm that before the ICC, detention is not the rule but the exception. 421
The Appeals Chamber has noted that, in relation to an Article 60(3) detention review,
the Prosecution bears the burden of proof to demonstrate that there has been no change in
circumstances that might warrant the release of the accused. Concretely, ‘the Prosecutor
must, for each periodic review of detention, make submissions as to whether there has been
any change in the circumstances that previously justified detention and he must bring to the
attention of the Chamber any other relevant information of which he is aware that relates to
the question of detention or release.’ 422 Similarly, the Appeals Chamber has held that the Pre-
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Trial Chamber may not limit itself to arguments raised by the defence, which similarly implies that the defence does not bear the burden of proof. 423
The review under 60(3), which focuses on the question whether circumstances have
changed, has been held not to ‘require the Chamber to make a decision on detention ab initio
… Nor does the Chamber have to entertain submissions by the detained person that merely
repeat arguments that the Chamber has already addressed in previous decisions.’ 424 This illustrates the difference between requests for interim release pursuant to Article 60(2), and reviews of detention pursuant to Article 60(3). The latter’s standard of review does appear to,
in practice, impose a burden on the defence as well: namely of adducing evidence that circumstances have changed. This is a consequence of the fact that the burden to prove that circumstances have not materially changed is easier to satisfy than to prove that they have. As a
result, even though most decisions by the ICC profess to impose the burden of proof on the
Prosecutor, it is still primarily for the defence to prove that circumstances have changed, because it is easier for the Prosecutor to assert that there is no evidence of a change in circumstances. 425 This is illustrated by a 2011 decision where the Chamber repeatedly considered
there was ‘no evidence of a change in circumstances’. 426
The general approach to the question of changed circumstances evinces an implicit
reversal of the burden of proof. If Chambers revert to a previous decision, for example on the
arrest warrant, and accordingly find that there is no evidence that circumstances have
changed since, it is essentially asking the defence to prove that the accused is entitled to release, instead of asking his accusers to prove that his detention is still justified. 427 It has therefore been concluded that ‘the onus of proving (substantially) changed circumstances is on the
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his accusers to substantiate the necessity for his incarceration’.
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defence’. 428 Decisions by the Court do generally profess that the Prosecutor must bear the
burden of proof, and the Appeals Chamber has criticized Pre-Trial Chambers decisions for
insufficiently in-depth reasoning. However, several decisions on interim release rely on the
evidentiary principle of ‘he who asserts must prove’, in that the decisions focus on the evidence adduced by the accused of alleged changed circumstances; instead of assessing whether the Prosecution has succeeded in establishing that the detention is still justified. 429
Similarly, the ICC has been criticized for requiring a rather low standard of proof for
the Prosecution to establish the necessity of detention. First of all, the consistent reliance on
the concern that through disclosure, the accused gains knowledge of the identity and location
of witnesses is rather abstract and does not require actual indications of concrete danger. In
addition, a 2008 Appeals Chamber decision considered that the risk of absconding was ‘not
imaginary’, which appears to shift the burden to the defence to disprove that the risk of flight
is not imaginary. 430 As a result, even if it is for the Prosecution to establish flight risk, under a
standard as low as ‘not imaginary’, it is difficult to speak of an actual burden.

4.6.

Comparison and the ICC’s use of IHRL

4.6.1. Comparing the ICC’s approach to the right to liberty to IHRL
The ICC’s legal framework with regard to provisional detention constitutes an improvement
from that of the ad hoc Tribunals in that it better protects accused persons’ right to liberty.
Most fundamentally, the ICC Statute requires a reason for detention additional to the exist428
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ICC, Public Redacted Version of the 26 September 2011 Decision on the Accused's Application for Provisional Release in Light of the Appeals Chamber's Judgment of 19 August 2011, Prosecutor v. Bemba (ICC01/05-01/08-1789-Red), 27 September 2011, see notably: 22-23, where the Trial Chamber reverted to its original decision reviewing Bemba’s detention in 2010, and found that the four reasons why it denied release in that
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De Meester and others (n 71), 333; ICC, Judgment In the Appeal by Mathieu Ngudjolo Chui of 27 March
2008 against the Decision of Pre-Trial Chamber I on the Application of the Appellant for Interim Release, Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-572), 9 June 2008, 24.
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ence of a reasonable suspicion. The reasons recognized as justifications for detention in the
ICC regime correspond to those recognized in IHRL: flight risk, risk of obstruction of the
proceedings, and risk of reoffending. 431 Although it is for the accused to request interim release, the mandatory consideration of whether detention is necessary in the arrest warrant
stage and the periodic reviews of detention alleviate this concern. In addition, the Prosecution
bears the burden of proof regarding the reasons necessitating detention in the context of both
interim release request determinations and of periodic reviews of detention. As such, the
ICC’s legal framework governing provisional detention and release is in line with IHRL. 432
However, several aspects of the ICC’s provisional detention and release practice raise
questions from a human rights perspective. For example, the ICC’s interpretation and application of the risk of obstruction of the proceedings did not initially correspond to the requirement in IHRL that these risks must be substantiated with concrete evidence of actual
likelihood of victim intimidation or other forms of obstruction. Instead, the ICC has accepted
abstract concerns, such as feelings of insecurity of the victims as substantiating such a risk. 433
Furthermore, the ICC Statute only requires the Pre-Trial Chamber to review detention
periodically. Although Trial Chambers initially held that this duty applies to them as well,
they have generally not performed such a review upon the commencement of trial. This could
be explained by the fact that the ICC Statute prohibits in absentia trials, and detention is considered necessary to ensure the accused’s presence at trial. However, from a human rights
perspective, detention can only be justified by ‘relevant and sufficient reasons’, and IHRL
recognizes an exhaustive list of reasons that are relevant and sufficient. The principle of subsidiarity applies to the assessment of the necessity of detention, as a result of which the ICC
should consider other ways of ensuring the accused’s presence at trial than detention. 434 The
Court’s willingness to do so in certain cases is shown by its decision to make use of summons
to appear, instead of arrest warrants. 435 In such cases, accused persons remain at liberty
throughout the investigation and the trial, and will be required to travel to The Hague to attend trial hearings. However, the decision to make use of summons instead of an arrest war-
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rant is made by the Prosecutor, subject to review by the Pre-Trial Chamber. There is no precedent in international criminal justice for granting release to defendants when the trial is ongoing. However, there is no reason, in principle, why an accused person could not be released
during trial where the Chamber is convinced that detention is no longer necessary for one of
the three reasons laid down in Article 58(1). If these risks no longer exist, alternative ways of
ensuring the accused’s presence at trial should be considered. Deprivation of liberty should
only be ordered if it is necessary to minimize the risks referred to in Article 58, which corresponds to IHRL, and not to ensure that the accused attends his trial. Practically, however, the
Netherlands, as host state of the ICC, has refused to accommodate ICC defendants during
their trial in ways other than provisional detention. In addition, interim release could be considered during periods of court inactivity, such as recess, or during the drafting of the judgment. In similar circumstances, the ICTY habitually releases suspects, particularly those who
have been in detention for long periods, but the ICC has not yet followed this practice.
Furthermore, the ICC’s approach to the issue of delay in the context of lengthy provisional detention can be criticized from a human rights perspective. First, the ICC’s assessments of whether a trial or a period of provisional detention has been unduly prolonged do
not correspond to the requirements for reasonable lengths of detention that apply under
IHRL. 436 For present purposes, it is relevant to note that the ICC Statute only recognizes
lengthy provisional detention as a ground for release if the delays can be attributed to the
Prosecutor. This fails to acknowledge the possible responsibility of other Court organs for the
delay. Insufficient numbers of judges or courtrooms available and budgetary problems might
also cause delays, 437 as the precedents of the ad hoc Tribunals have shown. 438 On top of that,
the issue of delay has been given limited to no attention in the ICC’s case law thus far, despite several instances of prima facie lengthy periods of provisional detention. For example,
in Bemba et al, the defence had raised the issue of delay, but the Pre-Trial Chamber initially
held that even if there had been issues of delay in that case, those would have been attributable to the Dutch authorities investigating the offences. This begs the question of the ICC’s
own responsibility for the length of provisional detention. Such an approach also does little
justice to the fact that, although the ICC is heavily dependent on states for investigations, the
responsibility to take decisions on detention is entirely its own. Furthermore, in Gbagbo, dissenting Judge Ušacka criticized the Pre-Trial Chamber for failing to consider the impact of its
436
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decision to delay the confirmation of charges hearing on the accused’s right not to be detained for an unreasonable period. 439 She referred extensively to ECtHR case law and to human rights treaties to justify her conclusion that Article 21(3) creates an obligation for the
Court to ensure the reasonableness of the length of provisional detention. 440 She also noted
that the obligation enshrined in Article 60(4) was too narrow, because it only pertained to
delays attributable to the Prosecutor. 441 The majority of the Appeals Chamber, however, did
not consider the issue of delay at all. Furthermore, the ICC has been criticized for the lack of
promptness of its appellate review of detention related decisions. 442 Furthermore, it has rightly been noted that Article 60(4) is formulated in a discretionary way, so as to allow the
Chamber to deny release even when it considers there has been an inexcusable delay. This
may be at odds with IHRL, which appears to provide a stricter standard. 443
Recent developments in Bemba et al suggest a turnaround in the ICC’s approach to
the relevance of the length of detention in the context of interim release assessments. In that
case, the Single Judge ordered the release of four of the accused persons in order to prevent
the period of their detention from becoming unreasonable, regardless of the fact that these
delays had not been caused by the Prosecutor. 444 This is a welcome development from a human rights perspective. However, the case relates to persons accused of offences against the
administration of justice, as a result of which its precedential value with respect to other—
core crimes—cases may be limited. It thus remains to be seen whether or not the ICC will
follow this approach in future cases.
Finally, the most problematic aspect of the ICC’s approach to interim release relates
to the role of state guarantees in its decisions on this issue. Like the ad hoc Tribunals, the ICC
has raised the presence of state guarantees to the status of an implicit requirement for release.
Although the Court has stated that, in principle, it is not the responsibility of the accused to
identify a state willing to receive him, in practice there can be no interim release without such
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ICC, Judgment on the appeal of Mr Laurent Gbagbo against the decision of Pre-Trial Chamber I of 11 July
2013 entitled “Third decision on the review of Laurent Gbagbo’s detention pursuant to Article 60(3) of the
Rome Statute”, Dissenting Opinion of Judge Anita Ušacka, Prosecutor v. Gbagbo (ICC-02/11-01/11-548-Red),
26 October 2013, 14.
440
ibid, 14: ‘in my view, Article 21 (3) of the Statute casts a broader obligation on the Pre-Trial Chamber to
ensure the reasonableness of the period of pre-trial detention, including when deciding whether to adjoum the
confirmation hearing or to decline to confirm the charges.’
441
See also Doran (n 96), 733.
442
Golubok (n 357), 308-309.
443
De Meester and others (n 71), 343, who argue that ‘under international human rights law, there is an unconditional entitlement to release in case there is no trial within a reasonable period of time’.
444
See supra section 4.4.

276

a state having been identified. 445 This follows most clearly from the Court’s case law regarding conditional release. The Court will consider such conditional release where the risks
enumerated in Article 58 are thought to exist, but could be alleviated through the imposition
of conditions for an accused’s release. Conditional release can only be granted if a state willing and able to enforce these conditions has been identified. 446 Although one Single Judge
suggested that ICC States Parties’ obligation to cooperate with the Court could be interpreted
as including an obligation to host defendants on interim release, the Appeals Chamber has not
followed her interpretation. 447 As a result, it seems that, in reality, decisions on accused persons’ possible interim release largely hinge on whether any state will be willing to receive
them. At the same time, the ICC is in the process of securing agreements with states on interim release, and has concluded such an agreement with Belgium. 448 The content of these
agreements remains undisclosed to the public, as a result of which it is impossible to assess
them. ICC case law suggests that these agreements do little to increase states’ willingness to
actually receive provisionally released ICC defendants; rather, they regulate the applicable
procedures for effecting interim release, once the state in question has agreed to it. 449
The absence of states willing and able to receive accused persons on their territory for
interim release is one of the primary reason why the ICC has only provisionally released accused persons on one occasion, in a case that did not concern core crimes under the Statute. 450 Although the legal framework before the ICC evinces a presumption in favor of release, this presumption has generally not led to a more liberal approach to release than before
the ad hoc Tribunals. Where the Prosecution has requested the arrest of suspects and their
continued provisional detention, Chambers have generally granted it. Although there is evidence of intent to implement a more liberal approach to detention, this has yet to lead to tangible results. 451 As such, a de facto presumption in favor of detention seems to exist before
the ICC.
The peculiarities of international criminal trials result in a situation where, if the Prosecution and the Chambers so desire, a justification for detention can always be found. Ac-
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cused persons generally face grave charges, necessarily accompanied by a real risk of a severe sentence, which can be used to justify a high risk of flight. Many defendants had influential positions in their home countries, are affluent and/or well connected, which similarly increases their flight risk. On top of that, many defendants originate from states where the security situation continues to be volatile, and many governments do not look favorably upon
these defendants. This distinguishes the ICC from the ICTY, which, as the region became
more stable and governments more cooperative, could count on the home states of defendants
to be willing to receive them and enforce the conditions of their provisional release. Like the
situation before the ICTR, most cases before the ICC do not share these characteristics. These
factors genuinely increase the risk of flight of accused persons before the ICC, as a result of
which the practical ‘presumption of detention’ before the ICC may be not so problematic
from the perspective of IHRL. However, the provisional detention of accused persons before
the ICC has been lengthy. The ICC should intensify its efforts to convince states, including
the host state, that they should receive provisionally released persons. Only then will the ICC
be able to avoid following in the ICTR’s footsteps.

4.6.2. The ICC’s use of IHRL on the right to liberty
Overall, the ICC’s law and practice regarding interim release indicates that the Court’s approach has been greatly impacted by IHRL. Its legal framework differs substantially from
that of the Tribunals in that it requires the detaining authority to justify detention, based on
reasons that correspond to IHRL. This shows the extent of legislative influence of IHRL on
the legal framework of the ICC. In addition, the Court’s interpretation and application of
these reasons bears a strong resemblance to the interpretation and application of these corresponding reasons by human rights courts and supervisory bodies, mainly the ECtHR. Even
though the ICC does not always refer explicitly to sources of IHRL and rarely truly engages
with the interpretation and application of these norms by human rights courts and supervisory
bodies, its approach to interim release bears a strong imprint of IHRL.
Many ICC decisions on interim release have referred to provisions of human rights
treaties and to case law of both the ECtHR and the IACtHR. However, these references have
been perfunctory and generally did not impact on the Court’s interpretation and application of
its legal framework governing interim release. For example, several decisions on interim re-
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lease have recalled Article 21(3). 452 However, these decisions did not further use IHRL in
their reasoning. Similarly, many decisions have proclaimed that before the ICC, detention is
not the legal rule but the exception and stated that this was in line with internationally recognized human rights. However, these decisions failed to refer to sources of IHRL and thus
appeared to merely invoke this principle rhetorically.
Furthermore, some decisions have noted that aspects of the ICC’s legal framework
governing interim release were in line with internationally recognized human rights. For example, the Appeals Chamber, citing Article 21(3), has relied on the ICCPR and the ECHR to
substantiate the existence of an ‘internationally recognized human right to have the lawfulness of one’s arrest/detention judicially reviewed’, which it considered to be enshrined in
Article 60 of the ICC Statute. 453 However, the Appeals Chamber did not rely upon IHRL or
interpretations thereof in the subsequent analysis and application of the statutory provisions.
Furthermore, it has been noted that the gravity of the crimes charged could not be the sole
reason justifying detention, which was supported by references to ECtHR case law to that
effect. 454 Similarly, a Single Judge supported her finding that the submissions of the Prosecution regarding the risk of obstruction should have been supported with more specific evidence
by a reference to case law of the ECtHR. 455 The fact that the ICC Statute imposes the burden
of proof regarding the necessity of provisional detention on the Prosecution has also been
held to be in line with internationally recognized human rights, based on case law of the
HRC, the IACtHR, and the ECtHR. 456 Finally, the Appeals Chamber has corrected the PreTrial Chamber’s refusal to assess the personal circumstances of an accused person because it
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considered such circumstances relevant to an interim release determination, based on ECtHR
case law. 457

5.

Conclusion

From the perspective of IHRL, the approach of the ICTs to the right to liberty in the context
of provisional detention and release is a mixed bag. The ad hoc Tribunals’ practice does not
conform to internationally recognized human rights, most fundamentally due to the de jure
presumption in favor of provisional detention. At the same time, the law and practice of the
ICTY in particular has been brought more in line with IHRL over the years. The requirement
of exceptional circumstances for provisional release was removed, and the interpretation and
application of the criteria for release have been increasingly interpreted and applied in accordance with internationally recognized human rights. However, several fundamental deviations, including the legislative presumption of detention and the fact that the defence mainly
bears the burden of proof, have been maintained.
The ICC’s legal framework constitutes a major improvement from the perspective of
IHRL. The detaining authorities bear the burden to justify the need for provisional detention,
and there is no de jure presumption of detention. The legislative influence of IHRL clearly
emanates from the Statute’s provisions governing provisional detention and interim release.
On top of that, the ICC has often interpreted and applied its framework in a manner consistent with internationally recognized human rights, albeit often without explicitly referring
to sources of IHRL. However, as has been shown above, several problems remain.
One of the main obstacles to the effective enjoyment of the right to liberty by defendants before the ICTs appears to lie in the latter’s dependence on states for the execution of all
possible release they may order. Both the ad hoc Tribunals and the ICC have elevated the
presence of state guarantees to an effective precondition for the granting of provisional release. This serves to explain the difference between the ICTY, which has granted provisional
release to a substantial number of defendants, and the ICTR, which has not done so to date,
and the ICC, which has granted release only once to four suspects of offences against the administration of justice. Although all ICTs have justified their refusal to grant provisional release by means of arguments that would arguably be admissible in IHRL, the impression persists that the practical impossibility of release, due to the unavailability of host-states, plays
457
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an important though often implicit role in such decisions. The ICC’s efforts to procure interim release agreements is laudable in that regard, and it begs the question why the ICTR has
not undertaken similar efforts in order to effectively protect the right to liberty of accused
persons before it. Thus far, the ICC has concluded one such agreement, and its effects remain
to be seen. In addition, the Court’s decision to conduct certain cases without detaining the
accused persons, making use of summons to appear instead, is similarly laudable from the
perspective of the right to liberty.
The fact that most international criminal defendants are provisionally detained can
probably be justified in ways that would be admissible in IHRL. The particular context of
international criminal justice makes that in many cases, there is a real risk of flight, or of obstruction of the proceedings, given the international nature of the case, the often relatively
senior position of accused persons, and the severity of the anticipated sentence. As a result,
the ICC’s and the ICTR’s general refusal to grant provisional release can probably be justified within the limits set by IHRL. However, the practice of the ICTY, which has become
increasingly permissive towards provisional release, suggests that when the practical obstacles to release are removed, the approach to the necessity of the detention of accused persons
changes accordingly. Therefore, the ICTs should ensure that their reasoning on provisional
detention is truly based on the specific circumstances of each case, instead of employing a
practical presumption in favor of detention that is inspired by implicit practical considerations.
This issue is particularly pressing given the length of provisional detention in numerous cases before the ICTR and now also before the ICC. For example, Kanyabashi has spent
sixteen years in provisional detention before the ICTR, and his case is all but exceptional,
which is illustrated by the fact that the average length of provisional detention before the
ICTR is almost eight years. 458 Before the ICTY, the average period of provisional detention
is over four years, but there have been outliers of cases with seven years or more. 459 Although
the practice of the ICC thus far may be too limited to assess, it is clear that there have been
and continue to be several instances of extensive periods of provisional detention. 460 Alt-
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hough the lengths of some of these cases may not be solely attributable to the ICTs in question, such extensive periods of provisional detention are a particularity of international criminal justice that should arguably weigh heavily in favor of a more liberal regime governing
provisional release, even more so because defendants are detained far away from their homes
and families, which increases the hardship of such detention. Thus far, the ICTs have not recognized this. In IHRL, the length of provisional detention can constitute a ground for release,
but the practice of the ICTs has not acknowledged this. Article 60(4) of the ICC Statute
grants Chambers the discretion to order release if pre-trial detention is unreasonably prolonged due to inexcusable delays caused by the Prosecutor. However, this provision grants a
discretionary power, and excludes delays caused by anyone other than the Prosecution. On
top of that, the ICTs have rarely found their trials to have been unduly delayed, as a result of
which an order on release on this ground continues to appear unlikely.
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CHAPTER 6

THE RIGHT TO BE TRIED WITHOUT UNDUE
DELAY

1.

Introduction

The ICTR has reiterated the maxim that ‘justice delayed is justice denied’. 1 Similarly, the
ICC has considered that ‘delays are inimical to the proper administration of justice’. 2 Nevertheless, the length of international criminal proceedings has been one of the most criticized
aspects of the practice of the ICTs. 3 An average trial has lasted six years and two months before the ICTY, and nine years and two months before the ICTR. 4 The ICC has recently completed its first trial up to the Appeal, but the pace of its proceedings thus far does not seem
promising. Many studies have addressed the pace of international criminal justice. 5 That is
not the primary aim of this Chapter. Instead, focus is on the interpretation and application of
the right to be tried without undue delay by the ICTs. As will be seen, despite the staggering
1
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and Stay of Proceedings”, Prosecutor v. Katanga and Ngudjolo (ICC- 01/04-01/07-2259), 12 July 2010, 45.
3
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See also David Tolbert and Fergal Gaynor, ‘International Tribunals and the Right to a Speedy Trial: Problems
and Possible Remedies’ in Magda Karagiannakis (ed), Critical Assessments of International Criminal Courts
(Federation Press 2009), who mention the ‘poor, and in some instances shocking, record in respect of the requirement that trials be expeditious.’ See also Yvonne McDermott, ‘The Right to a Fair Trial in International
Criminal Law’ (PhD Thesis, National University of Ireland Galway 2013), 115.
4
For the purposes of this Chapter, the average lengths of proceedings before the ICTs have been calculated. The
data that has been processed was collected from the websites and decisions of the ICTs. The table containing
this data is reproduced in Annex 1 to this dissertation and the full database containing a complete overview is on
file with the author. The numbers presented here relate to the total length of the proceedings, from the moment
of the arrest of the suspect until the final judgment in her/his case.
5
See, among many others: Hafida Lahiouel, ‘The Right of the Accused to an Expeditious Trial’ in Richard May
and others (eds), Essays on ICTY Procedure in Honour of Gabrielle Kirk McDonald (Kluwer Law International
2001); Stephane Bourgon, ‘Procedural Problems Hindering Expeditious and Fair Justice (2004) 2 J In’l Crim
Just 526; Jeremy Rabkin, ‘Global Criminal Justice: an Idea Whose Time Has Passed’ (2005) 38 Cornell Int’l L J
753, 768, who criticizes the ‘glacial pace’ at which he claims the ICTs move; Eric Husketh, ‘Pole Pole: Hastening Justice at the UNICTR’ (2005) 3 Nw U J Int'l Hum Rts 1; Binaifer Nowrojee, ‘“Your Justice is Too
Slow”, will the ICTR Fail Rwanda’s Rape Victims?’, (United Nations Research Institute for Social Development 2005), available online: < http://www.unrisd.org/80256B3C005BCCF9/%28httpPublications%29/
56FE32D5C0F6DCE9C125710F0045D89F >; James Meernik and Rosa Aloisi, ‘Is Justice Delayed at the International Criminal Tribunals?’ (2008) 91 Judicature 276; Jean Galbraith, ‘The Pace of International Criminal
Justice’ (2009) 31 Mich J Int’l L 79; Robert Heinsch, ‘How to Achieve Fair and Expeditious Trial Proceedings
before the ICC: Is it Time for a More Judge-Dominated Approach?’ in Carsten Stahn and Göran Sluiter (eds),
The Emerging Practice of the International Criminal Court (Koninklijke Brill NV 2009), which provides an
analysis of the causes of the slow pace of the ICC thus far, and offers some possible solutions; Alex Whiting, ‘In
International Criminal Prosecutions, Justice Delayed Can Be Justice Delivered’ (2009) 50 Harv Int’l L J 323.
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lengths of many of their cases, the ICTs have only once found a violation of this right, which
can largely be explained by the specific way in which they have interpreted and applied it.
The first part of this Chapter addresses the framework applicable to the right to be
tried without undue delay in IHRL. It addresses the scope of this right, as well as the parameters that are generally used to assess whether this right has been violated. The second and
third parts of this Chapter discuss the practice of the ad hoc Tribunals and the ICC, respectively. The formers’ practice is far more substantial than that of the latter, as a result of which
the conclusions arrived at in this Chapter primarily pertain to the ad hoc Tribunals. However,
as will be seen, the early practice of the ICC discloses an approach similar to that of the ad
hoc Tribunals, which strengthens the value of this Chapter’s findings for the future practice
of the Court.

2.

IHRL Framework

IHRL provides the right to be tried without undue delay. This section discusses the basis and
scope of this right, which derives from two distinct rights—fair trial and the right to liberty—
and addresses the parameters developed to assess whether delays have been undue.
The right to a fair trial includes the right to be tried without undue delay. The terminology, however, differs per convention. While the ICCPR speaks of the right to be tried
without undue delay, 6 the ECHR, ACHR and ACHPR refer to the right to be tried within a
reasonable time. 7 Other terms, such as the right to an expeditious or a speedy trial can also be
found in case law and academic literature. Arguably, the meaning of these phrases is more or
less identical, since a determination of whether the length of proceedings has been reasonable
hinges on the question whether there has been undue delay. 8 There is no evidence that the
different terminology has led to diverging interpretations, quite the contrary, as will be seen
below, the ECtHR, IACtHR, and the HRC’s interpretation of their respective provisions is
highly similar. As a result, these phrases can be used interchangeably. This study will consistently use the right to be tried without undue delay as the preferred term, since this term is
used in the Statutes of the ICTs, unless external sources are quoted.
The right to be tried without undue delay creates an obligation for states to organize
their judicial system in such a way so as to enable expeditious pre-trial, trial and appeal proceedings, and the right of each individual to have her/his particular case finished within a
6

Art 14(3)(c) ICCPR.
Art 6(1) ECHR; Art 8(1) ACHR; Art 7(1)(d) ACHPR.
8
Stefan Trechsel, Human Rights in Criminal Proceedings (OUP 2005), 135.
7
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reasonable time. The guarantee governs the entire period of judicial proceedings: from the
moment that a person is charged until the proceedings against her/him come to a final end.
The purpose of this guarantee is two-fold. First, there is a public interest in avoiding delays in
the judicial system. This is thought to enhance public faith in the system, and thereby its legitimacy. Similarly, economic considerations militate in favor of expeditious judicial proceedings. Second, and more importantly for this study’s purposes, the accused has a judicially
enforceable right to be tried without delay. The impact of criminal proceedings on a person’s
life is considerable, particularly when s/he is provisionally detained. As stated by the ECtHR,
this right ‘is designed to avoid a person charged remaining too long in a state of uncertainty’. 9
Similarly, the IACtHR has considered that ‘the purpose of the principle of “reasonable time”
… is to prevent accused persons from remaining in that situation for a protracted period and
to ensure that the charge is promptly disposed of.’ 10 Finally, according to the HRC, the guarantee is ‘designed to avoid keeping persons too long in a state of uncertainty about their fate’
and to ensure that provisional detention is not too long, but also serves the more abstract interests of justice. 11
The right to liberty also includes the right to be tried without undue delay for provisionally detained persons. 12 As will be seen, the standards used to determine whether a delay
has been undue are slightly stricter in this context than under the general heading of a fair
trial, because of the invasive nature of liberty deprivations. 13 The period covered by this particular right commences with arrest, and lasts until the day on which a decision is made on
the charges, ie when a court of first instance renders a judgment of conviction or acquittal. 14
Nonetheless, the parameters to determine a violation of provisionally detained persons’ right to be tried without undue delay are similar to those employed for determinations
of undue delay as a part of the right to a fair trial. There is one apparent difference. The ECtHR has developed the obligation to conduct proceedings against provisionally detained persons, who still benefit from the presumption of innocence, with ‘special diligence’. At the
same time, the ECtHR has applied this obligation in the context of the general right to a fair
trial, in cases that involved persons who were provisionally detained. As a result, this obliga9

ECtHR, Judgment, Grigoryan v. Armenia (App No 3627/06), 10 July 2012, 129.
IACtHR, Judgment, Suárez Rosero v. Ecuador (Case No 11.273), 12 November 1997, 70.
11
HRC, General Comment No 32, Article 14: Right to equality before courts and tribunals and to a fair trial
(2007) UN Doc CCPR/C/GC/32, 35.
12
Art 9(3) ICCPR, Art 5(3) ECHR and Art7(5) ACHR.
13
Trechsel, Human Rights in Criminal Proceedings (n 8), 137.
14
ECtHR, Judgment, Suslov v. Russia (App No 2366/07), 29 May 2012, 84; ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May 2012, 112; ECtHR, Judgment, Borisenko v. Ukraine (App No 25725/02), 12
January 2012, 37.
10
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tion of special diligence seems to exist in the context of both the right to be tried without undue delay as a part of the right to a fair trial, and of provisionally detained persons’ right to be
tried within a reasonable time, as a part of the right to liberty. Furthermore, in the practice of
the ICTs, provisional detention has been the rule, not the exception. 15 Although the ICTY has
become more permissive in allowing provisional release over the years, the ICC has ordered
release on only one occasion—in a case not involving core crimes—and the ICTR has never
granted provisional release. 16 Therefore, this study will not employ a strict separation between the two rights. Instead, it discusses the parameters to determine a violation of the right
to be tried without undue delay mainly based on jurisprudence concerning the right to a fair
trial, and adds a section discussing the requirement of special diligence and possible distinctive aspects of provisionally detained persons’ right to be tried without undue delay.

2.1.

Scope of the right to be tried without undue delay

The right to be tried without undue delay governs the entirety of pre-trial, trial and appeal
proceedings. The period commences when the suspect becomes aware that s/he is subject of a
criminal investigation, or when s/he is charged with a criminal offence. 17 The moment of
being charged has an autonomous meaning in the case law of the ECtHR, and the Court has
held that this can be when a person is arrested, officially notified that s/he will be prosecuted,
or when the preliminary investigations are opened. 18 Another definition given by the ECtHR
to the term is ‘the official notification given to an individual by the competent authority of an
allegation that he has committed a criminal offence’. 19 This definition corresponds to another
test—often used by the ECtHR with reference to the activation of fair trial rights—of whether a
person has been ‘substantially affected’. 20 The period to be assessed extends to the point where
15

See supra Chapter 5.
See supra Chapter 5; significantly, however, the ICC also works with summons to appear in a number of its
cases, as opposed to arrest warrants, in which case defendants await their trial in freedom; see Art 58(7) ICC
Statute.
17
Manfred Nowak, U.N. Covenant on Civil and Political Rights: UN Doc CCPR Commentary (NP Engel 2005),
334.
18
See eg ECtHR, Judgment, Grigoryan v. Armenia (App No 3627/06), 10 July 2012, 126; ECtHR, Judgment,
Bak v. Poland (App No 7870/04), 16 April 2007, 73; ECtHR, Judgment, Hozee v. Netherlands (App No
21961/93), 22 May 1998, 43; ECtHR, Judgment, Foti and others v. Italy (App. Nos 7604/76; 7719/76; 7781/77;
7913/77), 10 December 1982, 52; ECtHR, Judgment, Eckle v. Germany, (App No 8130/78), 15 July 1982, 73.
19
ECtHR, Judgment, Bak v. Poland (App No 7870/04), 16 April 2007, 73.
20
ECtHR, Judgment, Bak v. Poland (App No 7870/04), 16 April 2007, 73; ECtHR, Judgment, Pedersen and
Baadsgaard v. Denmark (App No 49017/99), 17 December 2004, 44; ECtHR, Judgment, Kangasluoma v. Finland (App No 48339/99), 20 January 2004, 26; ECtHR, Judgment, Hozee v. Netherlands (App No 21961/93), 22
May 1998, 43; ECtHR, Judgment, Foti and others v. Italy (App. Nos 7604/76; 7719/76; 7781/77; 7913/77), 10
December 1982, 52; ECtHR, Judgment, Eckle v. Germany, (App No 8130/78), 15 July 1982, 73; see also Trechsel, Human Rights in Criminal Proceedings (n 8), 138.
16

286

the case comes to a final end and thus includes possible appeal stages. 21 All stages of the proceedings must take place without undue delay. 22 The period continues to run if the case is
sent back to lower courts for a retrial. 23

2.2.

Relevant parameters to determine a violation

There are no absolute time limits that define reasonableness of the duration of judicial proceedings. What constitutes a reasonable period is determined by a number of factors, and
must be assessed in light of the circumstances of the case. The parameters to determine
whether delays have been undue are the conduct of the defendant, the conduct of the authorities, the complexity of the case, and what was at stake for the applicant in the dispute. 24

21

See eg ECtHR, Judgment, Grigoryan v. Armenia (App No 3627/06), 10 July 2012, 127; IACtHR, Judgment,
Suárez Rosero v. Ecuador (Case No 11.273), 12 November 1997, 71; HRC, General Comment No 32, Article
14: Right to Equality before Courts and Tribunals and to a Fair Trial (2007) UN Doc CCPR/C/GC/32, 35.
22
David Weissbrodt, The Right to a Fair Trial under the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights (Martinus Nijhoff 2001), 125.
23
See eg ECtHR, Judgment, I.A. v. France (App No 28213/95), 23 September 1998, 115; Trechsel, Human
Rights in Criminal Proceedings (n 8), 141; Nowak (n 17), 337.
24
ECtHR, Judgment, Sizov v. Russia (App No 58104/08), 25 July 2012, 59; ECtHR, Judgment, Grishin v. Russia (App No 14807/08), 24 July 2012, 170; ECtHR, Judgment, Grigoryan v. Armenia (App No 3627/06), 10
July 2012, 127; ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May 2012, 186; ECtHR, Judgment,
Bak v. Poland (App No 7870/04), 16 April 2007, 75; ECtHR, Judgment, Kangasluoma v. Finland (App No
48339/99), 20 January 2004, 29; ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December
2000, 102; ECtHR, Judgment, Trzaska v. Poland (App No 25792/94), 11 July 2000, 83; ECtHR, Judgment,
Ledonne v. Italy (App No 35742/97) , 12 May 1999, 21; ECtHR, Judgment, Pélissier and Sassi v. France (App
No 25444/94), 25 March 1999, 67; ECtHR, Judgment, Portington v. Greece (App No 28523/95), 23 September
1998, 21; ECtHR, Judgment, Hozee v. Netherlands (App No 21961/93), 22 May 1998, 50; ECtHR, Judgment,
Philis v. Greece (No. 2) (App No 19773/92), 27 June 1997, 35; ECtHR, Judgment, Süssmann v. Germany (App
No 20024/92), 16 September 1996, 48; ECtHR, Judgment, Süssmann v. Germany (App No 20024/92), 16 September 1996, 59; ECtHR, Judgment, Hentrich v. France (App No 13616/88), 22 September 1994, 59; ECtHR,
Judgment, Abdoella v. Netherlands (App No 12728/87), 25 November 1992, 20; ECtHR, Judgment, Kemmache
v. France (App No 12325/86, 14992/89), 27 November 1991, 60; ECtHR, Judgment, B. v. Austria (App No
11968/86), 28 March 1990, 49; ECtHR, Judgment, Milasi v. Italy (App No 10527/83), 19 July 1987, 15; ECtHR, Judgment, Eckle v. Germany, (App No 8130/78), 15 July 1982, 80; IACtHR, Judgment, Valle Jaramillo et
al v. Colombia (Case No 12.415), 27 November 2008, 155; IACtHR, Judgment, Nineteen Tradesmen v. Colombia (Case No 11.603), 5 July 2004, 190; IACtHR, Judgment, Suárez Rosero v. Ecuador (Case No 11.273), 12
November 1997, 72; IACtHR, Judgment, Genie Lacayo v. Nicaragua (Case No 10.792), 29 January 1997, 77;
HRC, Sayada and Vinck v. Belgium (Comm No 1472/2006), UN Doc CCPR/C/94/D/1472/2006. 22 October
2008, 10.10; HRC, General Comment No 32, Article 14: Right to equality before courts and tribunals and to a
fair trial (2007) UN Doc UN Doc CCPR/C/GC/32, 35; see also Sarah Joseph and others (eds), The International
Covenant on Civil and Political Rights, Cases, Materials, and Commentary (2nd edn, OUP 2004), 432; Wolfgang Schomburg, ‘The Role of International Criminal Tribunals in Promoting Respect for Fair Trial Rights’
(2009) 8 Nw U J Int’l Hum Rts 1, 14; Stefan Trechsel, ‘Rights in Criminal Proceedings under the ECHR and the
ICTY Statute – a Precarious Comparison’ in Bert Swart, Göran Sluiter and Alexander Zahar (eds), The Legacy
of the International Criminal Tribunal for the former Yugoslavia (OUP 2011), 168.
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2.2.1. Conduct of the defendant
Insofar as the defendant is her/himself responsible for causing delays in the proceedings,
these delays cannot be attributed to the state. 25 Such delays can therefore not lead to a violation of the right to be tried without undue delay. For example, the submission of frivolous
motions or other dilatory tactics such as a boycott of the proceedings or a hunger strike have
been found to be attributable to the defendant, thereby clearing the authorities at least partially of the responsibility for any resulting delays. 26 The same goes for delays caused by a defendant who absconded for a certain period. 27 However, the defendant has the right to use all
procedural remedies at her/his disposal and is by no means under an obligation to actively
cooperate with the authorities conducting judicial proceedings against her/him. 28 The genuine
use of procedural remedies may thus not be construed as a sort of implicit waiver of the right
to be tried within a reasonable time. 29 Still, the ECtHR has held that while the defendant cannot be reproached for making full use of procedural remedies, ‘such conduct constitutes an
objective fact, not capable of being attributed to the respondent State, which is to be taken
into account when determining whether or not the proceedings exceeded a “reasonable
time”.’ 30 At the same time, the ECtHR has affirmed that the fact that a portion of the delays
in the judicial proceedings is attributable to the defendant does not absolve the state from its
responsibility. In that sense, it has found violations of the right to be tried without undue de-

25

ECtHR, Judgment, Grishin v. Russia (App No 14807/08), 24 July 2012, 175; ECtHR, Judgment, Idalov v.
Russia (App No 5826/03), 22 May 2012, 189; ECtHR, Judgment, Sałapa v. Poland (App No 35489/97), 19
December 2002, 90; ECtHR, Judgment, Trzaska v. Poland (App No 25792/94), 11 July 2000, 89; HRC, Brown
v. Jamaica (Comm No 775/1997), UN Doc CCPR/C/65/D/775/1997, 23 March 1999, 6.11; see generally: Trechsel, Human Rights in Criminal Proceedings (n 8), 142-144; Nowak (n 17), 335.
26
ECtHR, Judgment, Sałapa v. Poland (App No 35489/97), 19 December 2002, 88-89: where the ECtHR considered that the numerous motions and appeals filed by the applicant cast doubt on his intention to have the
proceedings conducted expeditiously; ECtHR, Judgment, I.A. v. France (App No 28213/95), 23 September
1998, 121, where the ECtHR considered deliberate delaying tactics by the applicant; ECtHR, Judgment,
Ringeisen v. Austria (App No 2614/65), 16 July 1971, 110, where the ECtHR considered the numerous motions
submitted by the defendant to replace judges; see also ECtHR, Judgment, Jablonski v. Poland (App No
33492/96), 21 December 2000, 104, where the ECtHR considered that while the applicant contributed significantly to the length of the proceedings, by going on a hunger strike and inflicting injusries on himself, there was
still a violation since this could not explain the total length of the proceedings.
27
ECtHR, Judgment, Girolami v. Italy (App No 13324/87), 24 January 1991, 15.
28
ECtHR, Judgment, Süssmann v. Germany (App No 20024/92), 16 September 1996, 66; ECtHR, Judgment,
Ledonne v. Italy (App No 35742/97), 12 May 1999, 25.
29
However, see also Stephanos Stavros, The Guarantees for Accused Persons under Article 6 of the European
Convention on Human Rights: an Analysis of the Application of the Convention and a Comparison with other
Instruments (Martinus Nijhoff 1993), 98.
30
ECtHR, Judgment, Ledonne v. Italy (App No 35742/97), 12 May 1999, 25; see also ECtHR, Judgment,
Calleja v. Malta (App No 75274/01), 7 April 2005, 22; ECtHR, Judgment, Pedersen and Baadsgaard v. Denmark (App No 49017/99), 17 December 2004, 49; ECtHR, Judgment, Eckle v. Germany, (App No 8130/78), 15
July 1982, 82.
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lay despite the defence having also contributed to such delays. 31 The ECtHR followed this
line of reasoning even in a case where the defendant had contributed the delays by evading
the authorities for a certain period. 32

2.2.2. Conduct of the authorities
The conduct of the authorities is the key factor determining whether or not the right to be
tried within a reasonable time has been violated. 33 Under this criterion, human rights courts
and supervisory bodies assess the conduct of all state authorities, including the government,
prosecutorial authorities, and the judiciary. States have been found to have violated this right
because of certain acts that can be said to have directly contributed to a delay in proceedings.
However, it appears that states have more often been found to be in violation for a failure to
explain or justify the lengths of proceedings that were considered unreasonable.
For example, the ECtHR has held states responsible for failing to ensure the appearance of witnesses whose absence caused delays in the judicial proceedings. 34 It has also criticized states for ordering investigative measures that it considered unnecessary. 35 At the same
time, the ECtHR has held that delays that were due to foreign authorities, in a case that included international aspects, were not attributable to the government. 36
The central premise of the approach to delays is that the burden of justifying prima
facie unreasonably long proceedings rests with the state. If it is found that the proceedings
have been unreasonably lengthy, it will be for the government to explain and justify this and
when it fails to do so, there will be a violation. Substantial periods of inactivity or excessive
delays for which states fail to offer an acceptable justification will thus result in a violation. 37
31

ECtHR, Judgment, Ledonne v. Italy (App No 35742/97), 12 May 1999, 25; similarly ECtHR, Judgment,
Calleja v. Malta (App No 75274/01), 7 April 2005, 132; ECtHR, Judgment, Portington v. Greece (App No
28523/95), 23 September 1998, 29.
32
ECtHR, Judgment, Girolami v. Italy (App No 13324/87), 24 January 1991, 15, where it considered that a trial
of more than eight years was still ‘inordinately long’.
33
Similarly Trechsel, Human Rights in Criminal Proceedings (n 8), 136.
34
ECtHR, Judgment, Sizov v. Russia (App No 58104/08), 25 July 2012, 62; ECtHR, Judgment, Trzaska v. Poland (App No 25792/94), 11 July 2000, 90.
35
ECtHR, Judgment, Szeloch v. Poland (App No 33079/96), 22 February 2001, 110.
36
ECtHR, Judgment, Neumeister v. Austria (App No 1936/63), 27 June 1968, 21.
37
ECtHR, Judgment, Grishin v. Russia (App No 14807/08), 24 July 2012: ‘the State remains responsible for the
efficiency of its system and the manner in which it provides for mechanisms to comply with the reasonable time
requirement – whether by automatic time-limits and directions or some other method – is for it to decide. If a
State allows proceedings to continue beyond the “reasonable time” prescribed by Article 6 of the Convention
without doing anything to advance them, it will be responsible for the resultant delay’; ECtHR, Judgment, Ledonne v. Italy (App No 35742/97), 12 May 1999, 26-27; ECtHR, Judgment, Portington v. Greece (App No
28523/95), 23 September 1998, 33; ECtHR, Judgment, Philis v. Greece (No. 2) (App No 19773/92), 27 June
1997, 40; ECtHR, Judgment, Abdoella v. Netherlands (App No 12728/87), 25 November 1992, 24; ECtHR,
Judgment, Süssmann v. Germany (App No 20024/92), 16 September 1996, 69-70; HRC, Sextus v. Trinidad and
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In addition, the ECtHR has considered that inexplicable breaks in the proceedings may lead
to a violation of the Convention. 38 In a similar vein, the ECtHR has criticized authorities for
failing to act with the requisite diligence in bringing a person to trial expeditiously. 39 Notable
efforts by the authorities to speed up proceedings are also taken into consideration as a factor
militating against a finding of a violation. 40
When it comes to assessing what justifications are acceptable, the ECtHR has clarified
that an overworked court-system cannot excuse delays. The Court has consistently held that
states have an obligation to ‘organize their judicial systems in such a way that their courts can
meet each of its requirements, including the obligation to hear cases within a reasonable
time’. 41 Similarly, a backlog of cases has not been accepted as a justification for unreasonably lengthy proceedings. 42 The HRC and the ACnHPR have clarified that a difficult economic situation cannot excuse an ineffective judicial system. 43
Finally, joinder of cases may lead cases against individual co-accused persons to last
longer than they would have, had they been tried individually. Joinder cannot justify ‘substantial delay’ in the proceedings against one of the co-accused. 44 However, the ‘good administration of justice’ may require joinder, which is primarily a matter for national authorities to
determine. Only when severance would have been compatible with the good administration
of justice and would have expedited the proceedings will the ECtHR consider failing to sever
Tobago (Comm No 818/1998), UN Doc CCPR/C/72/D/818/1998, 23 July 2001, 7.3; HRC, Brown v. Jamaica
(Comm No 775/1997), UN Doc CCPR/C/65/D/775/1997, 23 March 1999, 6.11, where the HRC found that, in
the absence of a satisfactory explanation, 23 months of pre-trial investigation was excessive; HRC, Finn v. Jamaica (Comm No 617/1995), UN Doc CCPR/C/63/D/617/1995, 31 July 1998, 9.4: two years and five months of
proceedings; HRC, Hill v. Spain (Comm No 526/1993), CCPR/C/59/D/526/1993, 2 April 1997, 12.4: pre-trial
investigation of one year and four months and total period of trial of another year and eight months in a case that
was not at all complex; HRC, Cid Gómez v. Panama (Comm No 473/1991), UN Doc CCPR/C/54/D/473/1991,
19 July 1995, 8.5; see also David Weissbrodt and Rüdiger Wolfrum (eds), The Right to a Fair Trial (Springer
1997), 129.
38
ECtHR, Judgment, Muradkhanyan v. Armenia (App No 12895/06), 5 June 2012, 85; ECtHR, Judgment, Toth
v. Austria (App No 11894/85), 12 December 1991, 76-77.
39
ECtHR, Judgment, Kangasluoma v. Finland (App No 48339/99), 20 January 2004, 35; ECtHR, Judgment,
Pélissier and Sassi v. France (App No 25444/94), 25 March 1999, 73.
40
ECtHR, Judgment, Bak v. Poland (App No 7870/04), 16 April 2007, 79.
41
ECtHR, Judgment, Cocchiarella v. Italy (App No 64886/01), 29 March 2006, 74; ECtHR, Judgment, Portington v. Greece (App No 28523/95), 23 September 1998, 33; ECtHR, Judgment, Philis v. Greece (No. 2) (App No
19773/92), 27 June 1997, 40; ECtHR, Judgment, Süssmann v. Germany (App No 20024/92), 16 September
1996, 55; ECtHR, Judgment, B. v. Austria (App No 11968/86), 28 March 1990, 54; ECtHR, Judgment, Milasi v.
Italy (App No 10527/83), 19 July 1987, 18.
42
ECtHR, Judgment, Hentrich v. France (App No 13616/88), 22 September 1994, 61.
43
HRC, Lubuto v. Zambia (Comm No 390/1990), CCPR/C/55/D/390/1990, 31 October 1995, 7.3; HRC, Fillastra, Bizouarn v. Bolivia (Comm No 336/1988) CCPR/C/43/D/336/1988, 5 November 1991, 6.5; ACnHPR, Article 19 v. Eritrea (Comm 275/2003), 16-30 May 2007, 99; see also Alex Conte and Richard Burchill, Defining
Civil and Political Rights: the jurisprudence of the United Nations Human Rights Committee (2nd edn, Ashgate
2009), 129.
44
David Harris, Michael O’Boyle and Colin Warbrick, Law of the European Convention on Human Rights (2nd
edn, OUP 2009), 280; ECtHR, Judgment, Hentrich v. France (App No 13616/88), 22 September 1994, 61.
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the proceedings a factor indicating a possible violation of the right to be tried without undue
delay. 45

2.2.3. Complexity of the case
Complex cases may legitimately take longer to investigate and to try. 46 To determine the
complexity of a case, the ECtHR has considered, among other things, the scope of the charges, 47 the number of defendants, 48 the number of victims and witnesses,

49

the distance be-

tween the location of the trial and the location of evidence or witnesses, 50 the number of expert reports that needed to be drawn up, 51 the volume of the evidence and the size of the case
file, 52 and the added complexity of investigating crimes that have been covered up. 53 Complexity may thus pertain to both factual and legal issues. Still, the complexity of a case does
not absolve the state from its obligation to act with due expedition. When the proceedings are
lengthy, complexity alone cannot be the only factor to justify their entire length, and there
might still be a violation. 54

45

For examples of cases where the ECtHR did not find a violation despite allegations that severance would have
sped up the proceedings, see eg ECtHR, Judgment, Coëme et al v. Belgium (App No 32492/96; 32547/96;
32548/96; 33209/96; and 33210/96), 20 June 2000, 139; ECtHR, Judgment, Boddaert v. Belgium (App No
12919/87), 12 October 1992, 38-39; ECtHR, Judgment, Neumeister v. Austria (App No 1936/63), 27 June 1968,
21; for examples of cases where the ECtHR considered that there was no reason why the cases could not have
been severed, see eg ECtHR, Judgment, Kemmache v. France (App No 12325/86, 14992/89), 27 November
1991, 70; ECtHR, Judgment, Hentrich v. France (App No 13616/88), 22 September 1994, 61.
46
ECtHR, Judgment, Pedersen and Baadsgaard v. Denmark (App No 49017/99), 17 December 2004, 50; ECtHR, Judgment, Hozee v. Netherlands (App No 21961/93), 22 May 1998, 51-54; similarly HRC, Sayada and
Vinck v. Belgium (Comm No 1472/2006), UN Doc CCPR/C/94/D/1472/2006, 22 October 2008, 10.10; HRC,
Wolf v. Panama (Comm No 289/1988), UN Doc CCPR/C/44/D/289/1988, 26 March 1992, 6.4.
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ECtHR, Judgment, Sizov v. Russia (App No 58104/08), 25 July 2012, 60; ECtHR, Judgment, Grishin v. Russia (App No 14807/08), 24 July 2012, 171; ECtHR, Judgment, Idalov v. Russia (App No 5826/03), 22 May
2012, 188.
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2012, 188; ECtHR, Judgment, Bak v. Poland (App No 7870/04), 16 April 2007, 76; ECtHR, Judgment, Hozee v.
Netherlands (App No 21961/93), 22 May 1998, 53.
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May 1998, 53; similarly IACtHR, Judgment, Genie Lacayo v. Nicaragua (Case No 10.792), 29 January 1997,
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ECtHR, Judgment, Hozee v. Netherlands (App No 21961/93), 22 May 1998, 52.
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ECtHR, Judgment, Sizov v. Russia (App No 58104/08), 25 July 2012, 60; ECtHR, Judgment, Grishin v. Russia (App No 14807/08), 24 July 2012; similarly IACtHR, Judgment, Valle Jaramillo et al v. Colombia (Case No
12.415), 27 November 2008, 156; similarly HRC, Francis et al v. Trinidad and Tobago (Comm No 899/1999),
UN Doc CCPR/C/75/D/899/1999, 25 July 2002, 5.4.
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Three early ECnHR cases related to charges of war crimes and crimes against humanity, where defendants had spent lengthy periods of over six years in provisional detention
without being granted release. The Commission did not the length of their detention to
amount to undue delay because of the importance of thorough investigations into these types
of crimes. The ECnHR acknowledged the difficulties of investigating and trying such cases,
particularly because of the fact that the acts charged had happened twenty or more years prior
to the trial, the number of accused, the complex contextual elements that had to be established by the Prosecution, the number of witnesses, and the fact that many of these witnesses
as well as a portion of the evidence were located abroad. 55 In all three cases, the Commission
relied heavily on the importance of conducting war crimes trials and emphasized that the
right to be tried within a reasonable time must not stand in the way of the judges who must do
their work properly and carefully. 56 The commission thus allowed a certain leeway for cases
of genuine complexity. This added leeway in the context of cases that are considered inherently complex and of particular importance, may be of relevance to the work of the ICTs, the
cases before which are generally complex, and involve allegations of very serious crimes. 57

2.2.4. ‘What is at stake’ for the defendant
The ECtHR has developed a fourth criterion, where it considers what is at stake for the applicant. This factor seems a less prominent consideration in criminal cases, which could be explained by the fact that in criminal cases, there is arguably always much at stake; even more
so where the defendant might be deprived of her/his liberty, or risks a high sentence. 58 Criminal cases therefore require the authorities to act especially diligently. In addition, the ECtHR
has found that the authorities have an obligation to act with ‘particular diligence’ when the
suspect is provisionally detained. 59
55

ECnHR, Opinion, Jentzsch v. Federal Republic of Germany (App No 2604/65), 30 November 1970, 163;
ECnHR, Decision, W.R. v. Federal Republic of Germany (App No 3376/67), 4 February 1969, 14-15; ECnHR,
Decision, X. v. Federal Republic of Germany (App No 920/60), 19 December 1961, 2-3.
56
ECnHR, Opinion, Jentzsch v. Federal Republic of Germany (App No 2604/65), 30 November 1970, 172;
ECnHR, Decision, W.R. v. Federal Republic of Germany (App No 3376/67), 4 February 1969, 15; ECnHR,
Decision, X. v. Federal Republic of Germany (App No 920/60), 19 December 1961, 2-3.
57
However, see: McDermott, ‘The Right to a Fair Trial in International Criminal Law’ (n 3), 119, who is very
critical of reliance on such reasoning to justify derogations from fair trial standards by the ICTs.
58
Harris, O’Boyle and Warbrick (n 44), 281; Trechsel, Human Rights in Criminal Proceedings (n 8), 144.
59
This particular obligation applies in the context of the right to be tried within a reasonable time as a part of the
right to a fair trial. It arguably operates in conjunction with provisionally detained persons’ right to be tried
within a reasonable time, as a part of the right to liberty. See eg ECtHR, Judgment, Sizov v. Russia (App No
58104/08), 25 July 2012, 64; ECtHR, Judgment, Grishin v. Russia (App No 14807/08), 24 July 2012, 182; ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December 2000, 102; ECtHR, Judgment, Abdoella
v. Netherlands (App No 12728/87), 25 November 1992, 24; ECtHR, Judgment, Jablonski v. Poland (App No
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2.2.5. Special diligence: Provisional detention and undue delay
Provisionally detained persons have the right to be tried within a reasonable time, or to release pending trial. 60 This right extends up to the first instance judgment; its scope is thus
more limited than that of the right to be tried without undue delay as a part of the right to a
fair trial. The defining characteristic of this right is that it applies to persons deprived of their
liberty who have not yet been convicted in a judicial procedure, and thus still benefit from the
presumption of innocence. Therefore, the authorities have an obligation to display special
diligence in the conduct of court proceedings. 61 Similarly, provisionally detained persons are
entitled to their case being given priority. 62
The assessment of undue delay in proceedings against provisionally detained persons
is essentially similar to that of trial proceedings generally. Reasonableness cannot be determined in the abstract, but must be assessed in light of the specific circumstances of each
case. 63 The parameters developed to determine undue delay are also similar: the conduct of
the accused person, the conduct of the authorities, and the complexity of the case. 64 The state
bears the burden to prove that the authorities acted with ‘special diligence’. If the period of
provisional detention has been lengthy, it is for the authorities to justify and explain this, and
if they fail to do so, there will be a violation. 65 Furthermore, the ECtHR has clarified that in
33492/96), 21 December 2000, 102; similarly HRC: HRC, Francis et al v. Trinidad and Tobago (Comm No
899/1999), UN Doc CCPR/C/75/D/899/1999, 25 July 2002, 5.4; HRC, Sextus v. Trinidad and Tobago (Comm
No 818/1998), UN Doc CCPR/C/72/D/818/1998, 23 July 2001, 7.2; HRC, Cid Gómez v. Panama (Comm No
473/1991), UN Doc CCPR/C/54/D/473/1991, 19 July 1995; see also HRC, General Comment No 32, Article 14:
Right to equality before courts and tribunals and to a fair trial (2007) UN Doc CCPR/C/GC/32, 35.
60
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61
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No 11.205 and others), 11 March 1997, 40; IACnHR, Giménez v. Argentina (Case No 11.245), 1 March 1996,
83.
62
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Idalov v. Russia (App No 5826/03), 22 May 2012, 139; ECtHR, Judgment, Ricardi v. Romania (App No
3048/04), 3 April 2012, 72; ECtHR, Judgment, Borisenko v. Ukraine (App No 25725/02), 12 January 2012, 49;
ECtHR, Judgment, Chraidi v. Germany (App No 65655/01), 26 October 2006, 35; ECtHR, Judgment, McKay v.
United Kingdom (App No 543/03), 3 October 2006, 45; ECtHR, Judgment, G.K. v. Poland (App No 38816/97),
20 January 2004, 82; ECtHR, Judgment, Smirnova v. Russia (App Nos 46133/99 and 48183/99), 24 July 2003,
61; ECtHR, Judgment, Jablonski v. Poland (App No 33492/96), 21 December 2000, 79; ECtHR, Judgment,
Barfuss v. Czech Republic (App No 35848/97), 31 July 2000, 65; ECtHR, Judgment, Jėčius v. Lithuania (App
No 34578/97), 31 July 2000, 93; ECtHR, Judgment, Punzelt v. Czech Republic (App No 31315/96), 25 April
2000, 73; similarly IACnHR, Bronstein et al v. Argentina (Case No 11.205 and others), 11 March 1997, 18;
IACnHR, Giménez v. Argentina (Case No 11.245), 1 March 1996, 67-70; ACnHPR, Article 19 v. Eritrea
(Comm 275/2003), 16-30 May 2007, 97.
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Harris, O’Boyle and Warbrick (n 44), 181.
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See eg ECtHR, Judgment, Suslov v. Russia (App No 2366/07), 29 May 2012, 96; similarly ECtHR, Judgment,
Barfuss v. Czech Republic (App No 35848/97), 31 July 2000, 71-73; ECtHR, Judgment, Punzelt v. Czech Re-
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their assessment of the period of provisional detention, ‘the complexity and special characteristics of the investigation are factors to be considered’. 66 Having already discussed these factors in previous sections, little can be added here. Nonetheless, this obligation of ‘special diligence’ exemplifies the more stringent standards that apply to the length of the proceedings
conducted against persons who are deprived of their liberty, particularly because suspects and
accused persons before the ICTs are generally kept in provisional detention pending trial. 67
In addition, the ECtHR has considered a number of factors under the right to liberty
that are of particular interest to the present study. Like in the context of the right to be tried
within a reasonable time under the heading of fair trial, the ECtHR has explained that in its
evaluation of complexity of the case under the right to be tried without undue delay, as applicable to provisionally detained persons, it will take into account the number of defendants,
victims and witnesses, the volume of the evidence, the complexity of the determination of the
exact role of the accused in cases of organized crimes. 68 Cases involving large-scale criminality, such as terrorism or organized crime, are inherently complex which can be of influence
on the length of trials and investigations. For example, in a case that involved charges of terrorism, the ECtHR held that a period of five years and five months of provisional detention
did not constitute a violation of the Convention, due to the case’s extreme complexity, the
number of co-accused, the number of 169 witnesses, and the international nature of the
case. 69 This was justified by emphasizing that the obligation to act with special diligence
should not impede authorities to examine the case with the appropriate care. 70

2.3.

Interim conclusion

The right to be tried without undue delay as a part of the right to a fair trial applies from the
moment when a person is ‘substantially affected’ by criminal investigations and until the fi-

public (App No 31315/96), 25 April 2000, 78-81; HRC, Shaw v. Jamaica (Comm No 704/1996),
CCPR/C/62/D/704/1996. 2 April 1998, 7.4; HRC, Shalto v. Trinidad and Tobago (Comm No 447/1991),
CCPR/C/53/D/447/1991, 4 April 1995, 8.7; similarly IACnHR, Giménez v. Argentina (Case No 11.245), 1
March 1996, 101: ‘[i]n cases of prima facie unacceptable duration it rests upon the respondent government to
adduce specific reasons for the delay. Such reasons will be subject to the Commission's closest scrutiny.’
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See supra Chapter 5.
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Italy (App No 27143/95), 24 August 1998, 67; ECtHR, Judgment, W. v. Switzerland (App No 14379/88), 26
January 1993, 42; ECtHR, Judgment, Tomasi v. France (App No 12850/87), 27 August 1992, 102; ECtHR,
Judgment, Toth v. Austria (App No 11894/85), 12 December 1991, 77.
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nal judgment. There are no absolute time limits that determine the reasonableness of the
length of proceedings. Instead, the specific circumstances of each case must be assessed in
light of a number of factors. These factors are the conduct of the defendant, the conduct of
the authorities, the complexity of the case, and, to a lesser extent, what is at stake for the defendant. The conduct of the authorities is the most relevant parameter, which can be explained by the fact that the obligation to ensure a trial without undue delay rests with the
state, including its prosecutorial, judicial, and executive authorities, which are responsible for
setting up the justice system. This serves to explain why the state bears the burden to justify
lengthy periods of trial proceedings. When it comes to complexity, IHRL recognizes that
cases of genuine complexity may legitimately take longer. At the same time, this should not
be taken as absolving the state from its responsibility to prevent undue delay. Even in complex cases, the authorities must act diligently and must ensure that trials are concluded within
a reasonable time. Similarly, the authorities have a responsibility to act with ‘special diligence’ in cases where the defendant is detained provisionally. Finally, the ECnHR has
acknowledged the importance of conducting war crimes trials, and has recognized that such
cases are inherently complex. It has therefore been held that the duty to prevent undue delay
must not stand in the way of the judges to do their work properly and carefully. However,
these cases were decided in the early 1960s, which raises the question of their present-day
relevance. This will be further addressed when evaluating the ICTs’ approach to the right to
be tried without undue delay.

3.

Trial without Undue Delay before the ad hoc Tribunals

The Statutes of the ad hoc Tribunals provide that every accused person has the right to be
tried without undue delay. 71 The Statutes also impose an obligation on the Chamber to ensure
that trials are fair and expeditious. 72 The former is formulated as a right of the accused, and
follows the wording of the ICCPR. 73 The latter, on the other hand, is an obligation of the Tribunals. 74 This duty to ensure expeditious trials is broader than the right of the accused to be
tried without undue delay. The Chambers must ensure expeditiousness not only for the accused, but also for the Prosecution, who acts on behalf of the international community and
71

Art 21(4)(c) ICTY Statute; Art 20(4)(c) ICTR Statute.
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has therefore been held to also have an ‘interest’ in an expeditious trial. 75 Similarly, it has
been held that not only accused persons have a right to an expeditious trial, as a result of
which they cannot waive this right. 76 Although the other beneficiaries of the right were not
specified, the Chamber probably had similar interests of the Prosecution, victims, or the international community in mind. The ICTY Appeals Chamber has indeed held that the victims
also have the ‘right’ to an expeditious trial. 77 This obligation to ensure expeditious trials thus
does not imply a higher standard than provided for by the right to be tried without undue delay. Instead, it is seen as emphasizing the general importance of speediness in the Tribunals’
work. 78 This broader focus on expeditiousness as a duty owed to the victims or the international community at large may have had an impact on the Tribunals’ approach to the right to
be tried without undue delay.
There are two main ways in which the Tribunals have addressed the right to be tried
without undue delay. First, the Judges have used this right as a device to control the proceedings. 79 It has been employed to limit the use by both parties of certain procedural actions in
order to prevent delay. Amendments of the indictment and requests for joinder and severance
have been examined in light of the right to be tried without undue delay, and more specific
procedural actions, such as (re)calling witnesses and admitting evidence, have also been assessed in light of this right. Second, the Tribunals have, to a limited extent, addressed allegations of violations of the right to be tried without undue delay. This case law is most relevant
for present purposes, since it discusses the core of this right. However, attention will also be
devoted to the former since that will properly reflect the use of the right to be tried without
undue delay in the case law of the Tribunals. On top of that, the case law regarding alleged
violations of the right to be tried without undue delay is relatively limited. 80
ICTY, Decision on Interlocutory Appeal by the Accused Zoran Žigić against the Decision of Trial Chamber I
dated 5 December 2000, Prosecutor v. Kvočka et al (IT-98-30/1-AR73.5), 25 May 2001, 21; ICTY, Decision on
Motion of Accused Naletilić for a Trial Schedule which Incorporates Reasonable Breaks, Prosecutor v. Naletilić
and Martinović (IT-98-34-T), 3 April 2002, 3; ICTR, Decision on Continuation of Trial, Prosecutor v. Karemera
et al (ICTR-98-44-T), 3 March 2009, 54. See also Yvonne McDermott, ‘General Duty to Ensure the Right to a
Fair and Expeditious Trial’ in Göran Sluiter and others (eds), International Criminal Procedure – Principles
and Rules (OUP 2013), 805; Trechsel, ‘Rights in Criminal Proceedings under the ECHR and the ICTY Statute’
(n 24), 167.
76
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Prosecutor v. Prlić et al (IT-04-74-T), 13 November 2006, 14.
77
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Afande, Prosecutor v. Šešelj (IT-03-67 –AR15bis), 6 June 2014, 29.
78
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Yugoslavia’ (2000) 11 Eur J Int’l L 569, 583.
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80
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2007: ICTY, Decision on Motion for Sanctions for Failure to Bring the Accused to Trial without Undue Delay,
Prosecutor v. Perišić (IT-04-81-PT), 23 November 2007, 12.
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3.1.

Scope of the right to be tried without undue delay

Before the Tribunals, the time period relevant for the right to be tried without undue delay
commences with the arrest of the suspect. 81 The Tribunals’ practice further confirms this,
since assessments of undue delay have always taken the arrest of the defendant as their starting point. However, at least in one case, the ICTR held that the relevant time period commences when the Tribunal charges a person. 82 Similarly, the ICTY once followed the standard
developed by the ECtHR in that the time period commences when the accused is ‘substantially affected’ by the proceedings, for example by being investigated, or when s/he is arrested. 83
It seems legitimate to consider the moment of arrest as triggering the protection of the right to
be tried without undue delay before the Tribunals. This may seem at odds with the standards
developed in IHRL, because a person would normally be investigated prior to being charged,
and would perhaps be charged prior to being arrested. However, the system of the Tribunals
is such that once an indictment is confirmed, this decision is usually joined by a warrant for
the arrest of the person in question. 84 The moment of charging and arresting a suspect should
therefore coincide. Generally, if there is a significant time period between the issuing of an
indictment and the actual arrest of an accused person, this passage of time cannot be attributed to the Tribunal. States might be reluctant to transfer certain accused persons, or accused
persons themselves choose to evade arrest. If this results in significant time periods between
the ‘charging’ of an accused person and her/his arrest and transfer, such delay cannot be attributed to the Tribunals. It therefore seems legitimate that, as a rule, the Tribunals have taken
the date of the arrest of a suspect as the commencement of the time period relevant for her/his
right to be tried without undue delay. 85
However, accused persons may have spent considerable time in domestic detention
prior to being indicted by the Tribunals. The question then arises whether to take their arrest

81

See, eg: ICTY, Decision on Motion for Sanctions for Failure to Bring the Accused to Trial without Undue
Delay, Prosecutor v. Perišić (IT-04-81-PT), 23 November 2007, 21; Similarly ICTR, Reasons for the Decision
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August 1999, 6; ICTR, Decision on Defence Motion for Stay of Proceedings, Prosecutor v. Rwamakuba (ICTR98-44C-PT), 3 June 2005, 24.
82
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June 2005, 19.
83
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84
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Procedure (CUP 2011), 179.
85
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by investigations into their conduct prior to being indicted by the ad hoc Tribunals. However, no examples of
this have been found in the practice of the Tribunals.
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as the starting point, or the date of their transfer to the Tribunal. The ICTR has clarified that
the relevant period only commences once a person is detained at the request of the Tribunals
themselves, be it the Prosecutor or a Chamber. 86 Any prior domestic detention is not relevant
for the Tribunals’ responsibility to ensure a person’s right to be tried without undue delay.
Furthermore, the Tribunals have confirmed that the right to be tried without undue delay also applies to (interlocutory) appellate procedures. 87 The total period governed by this
right before the Tribunals thus runs from arrest until the final – appeal – judgment is rendered. This has led the judges of the ICTY to create the previously inexistent institution of a
pre-appeal judge, who is responsible for ensuring the expeditiousness of the (pre-)appeal process. 88 The judges of the Tribunal thus created a procedure, or procedural power that was not
provided for in the Tribunal’s legal framework, yet was considered necessary in order to ensure respect for the rights of the accused.

3.2.

Relevant parameters to determine a violation

The Tribunals have repeatedly held that the assessment of whether proceedings have been
unduly delayed must be done on a case-by-case basis, with reference to the specific circumstances of each case. 89 There is no absolute time-limit at which point the length of proceed-

86

ICTR, Decision on the Prosecutor’s Motion to Amend the Indictment, Prosecutor v. Kabiligi and Ntabakuze
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ings becomes unreasonable. 90 The length of proceedings alone thus says little about the reasonableness of the delay.
The ICTR was first to identify the relevant parameters to establish undue delay. As
will be seen, there have been different approaches to these parameters. Early case law of the
ICTR provided that the relevant factors to determine whether a given delay would be undue
were the length of the delay, the gravity of the crimes charged, the complexity of the case,
and the prejudice that the accused may suffer. 91 Another early line of ICTR case law referred
to the complexity of the case, the conduct of the authorities and the accused, and whether the
case has been pursued with sufficient diligence. 92 In Mugiraneza et al, the Appeals Chamber
formulated the five most recurrent factors: the length of the delay, the complexity of the case,
the conduct of the parties, the conduct of the relevant authorities, and the prejudice to the
accused. 93 These criteria have most consistently been cited in the case law of the ICTR. 94 The
ICTY has also endorsed them. 95
90
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Still, decisions of both Tribunals prior and subsequent to this decision have also relied
on other sets of parameters. For example, in Rwamakuba, the ICTR relied on the gravity of
the charges, the complexity of the case, the complexity of the proceedings, including the
complexity of the investigations, the joinder of accused, the conduct of the accused, the number of motions filed by the parties, and the conduct of the organs of the Tribunal, including
the Prosecution and the Registry. 96 In Karemera et al, the Chamber assessed the complexity
of the case, the complexity of the investigations, the joinder of Accused, and the number of
motions filed by the parties. 97 In Ntahobali, the Chamber had regard to the complexity of
factual or legal issues, the conduct of applicants and competent authorities, and what is at
stake for the applicant. 98 In Šešelj, the ICTY said to have considered the complexity of the
case, the large number of witnesses heard and exhibits tendered, the behavior of all the parties involved, and the seriousness of the charges against the accused, in determining that the
accused’s right to be tried without undue delay had not been violated. 99
On the one hand, there is clear overlap between these various approaches, although
the wording may differ. Some of the factors repeatedly referred to as relevant are the same,
albeit under different labels. Furthermore, a number of factors can be joined under a similar
heading. For example, the number of motions filed by a party clearly falls within the scope of
the more general factor of the conduct of the parties. At the same time, however, there is a
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certain lack of consistency with regard to a number of factors. 100 Notably, prejudice to the
accused is not always examined, nor is the gravity of the crimes charged, which was not included by the Appeals Chamber in its authoritative listing of relevant criteria and yet remained a relevant factor in a number of decisions. Similarly, the ICTY, faced with a number
of motions alleging undue delay in Šešelj, has not followed the Mugiraneza et al criteria like
it did in Perišić, but instead considered the complexity of the case, the conduct of all parties
involved, and the seriousness of the charges against the accused. 101 However, the ICTY Appeals Chamber did subsequently endorse these five criteria in Šešelj. 102 This inconsistency
raises problems in and of itself. It creates inequality between defendants, and complicates the
conduct of an effective defence. It will be difficult for defence counsel to convince a Chamber of proceedings having suffered from undue delay if they cannot predict the criteria that it
may use to assess delays.
The criteria used by the Tribunals to assess delay are clearly inspired by IHRL. Interestingly, however, the Appeals Chamber did not refer to any sources of human rights law
when it first elaborated these criteria. In addition, although the criteria seem inspired by
IHRL, they are not identical. The subsequent sections address each parameter, followed by a
section on other relevant aspects of the Tribunals’ approach to undue delay.

3.2.1. Length of the delay
A large number of decisions have considered the length of the delay as a relevant factor in
determining whether the right to be tried within a reasonable time had been violated. Naturally, however, even in decisions where the length of the period was not explicitly termed a separate ‘factor’, it was still considered. In order to enable a determination of whether an accused person was tried within a reasonable time, the actual length of proceedings must first
be established.
The Tribunals have not given much attention to the concrete implications of this factor on the overall determination of reasonableness. As a general rule, longer proceedings
militate towards unreasonableness. However, as stated above, there are no absolute time limits for trial proceedings, and the reasonableness of the length of the proceedings must be as100
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sessed by reference to a number of factors. The actual length of the proceedings or the delay
does not appear to be that crucial for a determination of reasonableness. Periods of up to fifteen years have been justified by means of arguments comparable to those justifying proceedings that took three years or less. Furthermore, in Šešelj, the Trial Chamber has issued a total
of four consecutive decisions denying defence motions alleging undue delay without adding
substantial reasoning over a period of almost four years. 103 In the first few decisions, the
Chamber essentially reiterated its previous findings without justifying the additional time that
had passed since. Although the fourth decision did acknowledge the additional time passed,
the delays were still justified by means of the same arguments as in previous decisions.

3.2.2. Complexity of the case
The complexity of the case is an important consideration in the case law of the ad hoc Tribunals on undue delay. 104 The Tribunals have considered a number of factors to determine to
the complexity of a case. In general terms, the difficulty of on-site investigations has been
referred to often as a component of complexity. 105 More specifically, the international nature
of the investigations has been cited as adding to a case’s complexity: the broad scope, both
geographic and temporal, of the crimes charged, as well as the fact that witnesses and evidence are situated around the world have been said to render the investigation in international
103
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crimes particularly difficult. 106 Another aspect of the international nature of investigations is
the unavoidable reliance on state cooperation, which can also cause delays. 107 Furthermore,
the fact that the adjudication of the crimes takes place a considerable time after their occurrence may have an impact on the complexity of the cases. 108
The size of cases has also been a prevalent factor adding to complexity. The number
of witnesses and the volume of the evidence, whether actually specified or not, have been
cited most often. 109 The number of accused has been considered to add to complexity, 110 as
well as the number of crimes that the defendants were charged with. 111 The number of mo106
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tions filed by the parties and the number of decisions rendered by the Chamber have also
been weighed as adding to the complexity of cases. 112 Several decisions have also referred to
the—large—number of trial days as a part of the complexity of a case. 113 Another typical
feature of international crimes cases relates to the necessity of translation of documentary
evidence, testimony and trial proceedings generally into the two working languages of the
Court, and/or into the language of their respective areas of jurisdiction. This translation can
be very time-consuming and has been considered to add to the complexity of a case. 114
A related concern is the legal complexity of the crimes charged. This includes the
complexity of having to prove indirect modes of perpetration, as well as other aspects that
make international crimes more complex than regular crimes. 115 Although the Tribunals have
not clarified what such legal complexity entails, it is true that the Tribunals faced complex
and novel legal questions. Their sources of law include their own Statutes, their RPEs, but
also a variety of sources stemming from international law and domestic law, both in their
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substantive and procedural law. 116 Moreover, they have had to apply modes of individual
criminal responsibility that either had not fully developed in international law, or were completely novel.
Generally, the complexity of cases before the Tribunal has thus been a recurring factor relied on to justify the length of their proceedings. The Tribunals appear to consider it the
most important factor in determining undue delay. 117 The relative importance of complexity
is further illustrated by the fact that the ICTR has held that proceedings that took up to sixteen years did not violate the accused’s right to be tried without undue delay, based on the
size and complexity of the case alone. 118
This particular importance attached to the complexity of the cases by the ICTs seems
to have a strong connection to the Tribunals’ failure to truly assess the responsibility of the
judicial and prosecutorial authorities. As seen in the above, the ICTs have routinely relied on
the complexity of the cases before them as the most important, if not the sole justification for
the length of the proceedings. To a certain extent, this seems reasonable. IHRL acknowledges
the impact of the complexity of a case on its length, and the cases before the ICTs are generally more complex than ordinary domestic criminal cases. In addition, the factors relied on by
the ICTs to justify the complexity of the cases before them seem to correspond to those that
have been accepted by human rights supervisory bodies, such as the ECtHR.
However, most decisions blanketly assert the complexity of the case as an absolute
and unqualified justification of delays, no matter their length. There are few discussions of
how the complexity of a case actually contributed to its length, and varying lengths of cases
have been justified in similar ways. A pertinent example is the case against Gatete, which had
witnessed a pre-trial delay of over seven years, while the trial itself had proceeded rather
quickly. Still, the Trial Chamber held that there had been no undue delay. 119 The Appeals
Chamber corrected the Chamber and found an on its part, considering that the case was far
less complex than other cases before the ICTR, and that the complexity was not sufficient to
justify a seven year pre-trial delay, particularly because the trial proceedings themselves lasted only 30 days, and the volume of the evidence was limited. 120 However, this has not dissuaded the Tribunal from blanketly relying on complexity in other cases. For example, the
116
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case against Karemera and Ngirumpatse took sixteen years to complete, which the Appeals
Chamber found not to have been undue based on the size and complexity of the case alone. 121
Another neglected issue is the fact that the complexity of a case does not absolve the
judicial and prosecutorial authorities from their responsibility to protect the accused’s right to
be tried without undue delay. 122 The ICTs have failed to recognize this in their case law on
this right. Most decisions assert the complexity of the case and mention a number of factors
that have added to this complexity, such as the number of accused, the number of charges and
the volume of the evidence. This is a very one-dimensional approach to the complexity of a
case, as it fails to assess how this complexity has in fact impacted on the length of the proceedings. It also ignores the fact that both the Prosecutor and the Chamber itself have a significant responsibility in determining the complexity of a case. 123 The discussion of the conduct of the authorities below further builds on this aspect of the case law of the Tribunals.

3.2.3. Conduct of the parties
The conduct of the parties is the third factor that the Tribunals address in their assessments of
undue delay. According to the ICTR Appeals Chamber, the conduct of the parties, including
that of the prosecutor, is a central factor that a Chamber must consider in determining undue
delay. 124 The ICTR has considered that both parties have a duty to expedite proceedings. 125
The conduct of the defence is one prong of the analysis. Where the defence contributed to possible delays, this militates against a finding of undue delay. However, the Tribunals
have rarely relied on this factor. The ICTY once held that where the conduct of the defence,
for example in filing numerous motions, adds to the delay, this is a factor that militates
against a finding of undue delay. 126 In Šešelj, the ICTY weighed the time-consuming contempt proceedings that resulted in a conviction for the accused as a factor significantly con121
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ICTR, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial Chamber II Decision of 2 October
2003 Denying the Motion to Dismiss the Indictment, Demand Speedy Trial and for Appropriate Relief, Prosecutor v. Mugiraneza (ICTR-99-50-AR73), 27 February 2004, 3.
125
ICTR, Decision on the Defence Extremely Urgent Motion on Habeas Corpus and for Stoppage of the Proceedings, Prosecutor v. Kanyabashi (ICTR-96-15-I), 23 May 2000, 69.
126
ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20 December
1996, 7.
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tributing to the delays in this case. 127 Similarly, the ICTR has discussed the conduct of a defendant as having contributed to delays, while it did emphasize that the majority of his contribution to the delays were legitimate procedural actions. 128 The ICTY has held that the exercise of defence rights cannot in itself be invoked by the Chamber as leading to a delay of
the proceedings; in other words, it cannot imply some sort of waiver of the right to a speedy
trial. 129 At the same time, extensive pre-trial litigation, resulting from the numerous motions
filed by the defence, was considered to have added to the complexity of the case, thus legitimizing a portion of the delays. 130 Similarly, the defence has been held to have a responsibility
to complain about delays in a timely manner, to prevent forfeiting its right to complain about
it. For example, an ICTR Chamber has held that the defendant had contributed to his own
lengthy detention by failing to request provisional release, and by failing to appeal several
decisions amending the indictment. 131
Chambers have an obligation to ensure the fairness and expeditiousness of the proceedings, which apparently extends beyond respecting the right of the accused to a trial without undue delay. This could explain the fact that Chambers of both tribunals have limited the
exercise of defence rights, where they considered this to negatively impact on the expeditiousness of the proceedings. 132 For example, Karemera’s request for postponement of his

127

ICTY, Decision on Oral Request of the Accused for Abuse of Process, Prosecutor v. Šešelj (IT-03-73-T), 10
February 2010, 29.
128
ICTR, Judgement and Sentence, Prosecutor v. Karemera and Ngirumpatse (ICTR-98-44-T), 2 February
2012, 29.
129
ICTY, Decision on Motion by Accused to Discontinue Proceedings, Prosecutor v. Šešelj (IT-03-73-T), 29
September 2011, 26; similarly ICTY, Decision on Appeal against Decision on Continuation of Proceedings,
Prosecutor v. Šešelj (IT-03-67 –AR15bis), 6 June 2014, 65.
130
ICTR, Appeals Judgement, Prosecutor v. Ndindiliyimana et al (ICTR-00-56-A), 11 February 2014, 45.
131
ICTR, Decision on Protais Zigiranyirazo’s Motion for Damages, Zigiranyirazo v. Prosecutor (ICTR-200101-073), 18 June 2012, 38, 40; similarly ICTR, Judgement and Sentence, Prosecutor v. Karemera and Ngirumpatse (ICTR-98-44-T), 2 February 2012, 32: ‘Karemera, however, did not raise the issue of delay during any
of his initial hearings or in motions that challenged various other aspects of the proceedings. It also does not
appear that the matter was mentioned at any later period until his closing brief, some 13 years after these delays
occurred. The Chamber considers that Karemera’s failure to promptly bring this challenge indicates that any
prejudice he suffered is minimal at most.’ Similarly ICTR, Appeals Judgement, Prosecutor v. Ndindiliyimana et
al (ICTR-00-56-A), 11 February 2014, 44, where the Appeals Chamber held that the accused could no longer
complain about the delays in his case related to its joinder with those against other accused persons, because he
had failed to do so earlier.
132
ICTR, Decision on the Defence Motion for the Translation of Prosecution and Procedural Documents into
Kinyarwanda, the Language of the Accused, and into French, the Language of his Counsel, Prosecutor v. Muhimana (ICTR-95-18-I), 6 November 2001, 12; ICTR, Decision in the Matter of Proceedings under Rule
15Bis(D), Prosecutor v. Nyiramasuhuko et al (ICTR-98-42-T), 15 July 2003, para 33(f); confirmed on appeal:
ICTR, Decision in the Matter of Proceedings under Rule 15bis (D), Prosecutor v. Nyiramasuhuko et al (ICTR98-41-A15bis), 24 September 2003, 24; ICTY, Reasons for Decision on Assignment of Defence Counsel, Prosecutor v. Milošević (IT-02-54-T), 22 September 2004, 54; ICTY, Decision on Joint Defence Interlocutory Appeal against the Trial Chamber’s Oral Decision of 8 May 2006 Relating to Cross-Examination by Defence and
on Association of Defence Counsel’s Request for Leave to File an Amicus Curiae Brief, Prosecutor v. Prlić et
al (IT-04-74-AR73.2), 4 July 2006, 4; confirmed on appeal: ICTY, Decision on Defendants Appeal against
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trial was denied because of his own right to be tried without undue delay. 133 The ICTY also
often assess defence requests for procedural actions, such as amending its witness list, or for
more time to present their case, in light of the Chamber’s obligation to prevent undue delay,
or the accused’s own right to be tried without undue delay. 134 The ICTY has held that ‘the
Trial Chamber has a duty to be proactive in ensuring that the accused is tried without undue
delay, regardless of whether the accused her/himself asserts that right.’ 135 Such limiting of
defence rights in order to expedite proceedings has been subject to criticism both from within
and outside the Tribunals. 136
Generally, slightly more attention has been paid to the importance of the conduct of
the Prosecutor in contributing to possible delays. 137 The burden of proof regarding possible
delays caused by the Prosecution, however, is consistently imposed on the defence. 138 It has
been held that the Prosecutor has a duty to act with ‘due diligence’ in order to ensure the ac“Décision portant Attribution du Temps à la Défense pour la Présentation des Moyens à Décharge”, Prosecutor
v. Prlić et al (IT-04-74-AR73.7), 1 July 2008; ICTR, Order on Mathieu Ngirumpatse’s Brief Following the 17
April 2008 Decision on the Presentation of Defence Evidence, Prosecutor v. Karemera et al (ICTR-98-44-T),
25 June 2008, 11; ICTR, Decision on Ndindilyimana’s Motion to Recall Identified Prosecution Witnesses and to
Call Additional Defence Witnesses, Prosecutor v. Ndindilyimana et al (ICTR-00-56-T), 4 December 2008, 6.
133
ICTR, Decision on Édouard Karemera’s Motion for Postponement of the Commencement of his Case as well
as on the Prosecutor’s Crossmotion for Enforcement of Rule 73ter and Remedial and Punitive Measures and the
Prosecutor’s Request for Temporary Transfer of Witness AXA pursuant to Rule 90bis, Prosecutor v. Karemera
et al (ICTR-98-44-T), 27 February 2008, 14.
134
ICTY, Decision on Appeal from Decision on Duration of Defence Case, Prosecutor v. Karadžić (IT-95-5/18AR73.10), 29 January 2013, 16; ICTY, Decision on Accused’s Motion to Vary List of Witnesses, Prosecutor v.
Karadžić (IT-95-5118-T), 21 February 2013, 8; ICTY, Decision on Accused’s Motion to Substitute Witness,
Prosecutor v. Karadžić (IT-95-5118-T), 25 February 2013, 5; ICTY, Decision on Accused’s Motion to Vary
List of Witnesses: Srebrenica Component, Prosecutor v. Karadžić (IT -95-5/18-T), 13 September 2013, 8;
ICTY, Decision on Accused’s Motion to Vary List of Witnesses: (Sarajevo Component), Prosecutor v. Karadžić
(IT -95-5/18-T), 10 October 2013, 7; ICTY, Decision on Accused’s Motion to Vary List of Witnesses: Srebrenica & Municipalities Components, Prosecutor v. Karadžić (IT -95-5/18-T), 4 November 2013, 9; ICTY, Decision on Accused’s Motions for Severance of Count 1 and Suspension of Defence Case, Prosecutor v. Karadžić
(IT-95-5118-T), 2 August 2013, 16; ICTY, Decision on Tolimir’s Motion for Extension of Time for Filing
Amendments to the Brief in Reply, Prosecutor v. Tolimir (IT-05-88/2-A), 29 February 2014, 2.
135
ICTY, Appeals Judgment, Prosecutor v. Sainović et al (IT-05-87-A), 23 January 2014, 100, where the Appeals Chamber reiterated that the Prosecution acts in the interests of the international community, for which
reasons the accused cannot waive aspects of his right to a fair trial.
136
See, eg: ICTR, Decision in the Matter of Proceedings under Rule 15bis (D), Dissenting Opinion of Judge
David Hunt, Prosecutor v. Nyiramasuhuko et al (ICTR-98-41-A15bis), 24 September 2003, 30; McDermott,
‘General Duty to Ensure the Right to a Fair and Expeditious Trial’ (n 75), 805; see also Yvonne McDermott,
‘Rights in Reserve: a Critical Analysis of Fair Trial Rights under International Criminal Law’ in William Schabas, Yvonne McDermott and Niamh Hayes, The Ashgate Research Companion to International Criminal Law:
Critical Perspectives (Ashgate 2013); this question, however, exceeds the scope of the present inquiry which
focuses on the right to be tried without undue delay itself.
137
ICTR, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial Chamber II Decision of 2 October
2003 Denying the Motion to Dismiss the Indictment, Demand Speedy Trial and for Appropriate Relief, Prosecutor v. Mugiraneza (ICTR-99-50-AR73), 27 February 2004, 3; ICTR, Decision on Prosper Mugiraneza’s Application for a Hearing or other Relief on his Motion for Dismissal for Violation of his Right to a Trial without
Undue Delay, Prosecutor v. Bizimungu et al (ICTR-99-50-T), 3 November 2004, 32.
138
ICTR, Appeals Judgement, Prosecutor v. Mugenzi and Mugiraneza (ICTR-99-50-A), 4 February 2013, 33,
where the Appeals Chamber dismissed the defence’s arguments regarding the prosecution’s behavior having
caused delay as ‘speculative’ and/or ‘unsubstantiated’.
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cused’s right to be tried without undue delay. 139 In Barayagwiza, the Appeals Chamber severely criticized the Prosecutor for her failure to act diligently in order to prevent delays in
the transfer of the accused to the Tribunal, and in order to ensure a timely first appearance of
the accused. 140 Although this decision did not relate to the general right to be tried without
undue delay, the Appeals Chamber did emphasize that the Prosecutor has a duty to ensure
that ‘the case proceeds to trial in a way that respects the rights of the accused’. 141 Similarly, in
Rwamakuba, the lack of diligence on the part of the Prosecutor was one of the constitutive
reasons for denying his request for further adjournment, in order to prevent undue delay. 142
This duty has also been reiterated often in decisions related to amending indictments.
Prosecution requests to amend the indictment have often been denied because of possible
delays it would cause 143 The standard is that the Prosecutor must show diligence in requesting the relevant amendments, including doing so in a timely fashion. 144 Amendments unduly
delay the proceedings when the request results from any ‘improper tactical advantage sought
by the prosecutor’. 145 Some decisions have imposed the burden of proof with regard to due

139

ICTY, Decision on Motion for Sanctions for Failure to Bring the Accused to Trial without Undue Delay,
Prosecutor v. Perišić (IT-04-81-PT), 23 November 2007, 24.
140
ICTR, Decision, Barayagwiza v. Prosecutor (ICTR-97-19-AR72), 3 November 1999, 99.
141
ibid.
142
ICTR, Decision on Prosecution Motion for Reconsideration or, in the alternative, Certification to Appeal
Chamber’s Decision Denying Request for Adjournment, Prosecutor v. Rwamakuba (ICTR-98-44C-T), 25 September 2005, 23.
143
ICTY, Decision on the Prosecutor’s Motion to Hold Pre-Trial Motions in Abeyance, Prosecutor v. Kordić
and Čerkez (IT-95-14/2-PT, 28 January 1998, 12(c); ICTY, Decision on Fourth Amended Indictment, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 23 November 2001, 17; ICTY, Decision on Prosecutor’s Motion for
Leave to Amend the Indictment, Prosecutor v. Halilović (IT-01-48-PT), 17 December 2004, 39, 41; ICTY,
Decision on the Prosecution’s Submission of Proposed Amended Indictment and Defence Motion Alleging
Defects in Amended Indictment, Prosecutor v. Delić (IT-04-83-PT), 30 June 2006, 74; ICTY, Decision on Motion and Supplemenetary Motion for Leave to Amend the Indictment, Prosecutor v. Stanišić and Župljanin (IT08-91-PT), 28 April 2009, 41; ICTR, Decision on the Prosecutor’s Request for Leave to Amend the Indictment,
Prosecutor v. Bagosora et al (ICTR-96-7-T), 12 August 1999, 5.
144
ICTY, Decision on the Prosecution’s Submission of Proposed Amended Indictment and Defence Motion
Alleging Defects in Amended Indictment, Prosecutor v. Delić (IT-04-83-PT), 30 June 2006, 68; see also ICTR,
Decision on Defence Motion to Set a Date for Trial, Prosecutor v. Nchamihigo (ICTR-2001-63-I), 21 April
2006, 9; ICTR, Decision on the Prosecutor’s Application for Severance and Leave to Amend the Indictment
against Ildephonse Hategekimana, Prosecutor v. Nizeyimana and Hategekimana (ICTR-00-55-I), 25 September
2007, 8; ICTR, Decision on Prosecutor’s Request for Leave to File an Amended Indictment, Prosecutor v.
Ndahimana (ICTR-2001-68-PT), 3 February 2010, 4; ICTY, Decision on the Prosecution’s Motion to Amend
the Revised Second Indictment, Prosecutor v. Stanišić and Simatović (IT-03-69-PT), 4 July 2008, 25; ICTY,
Decision on Motion and Supplemenetary Motion for Leave to Amend the Indictment, Prosecutor v. Stanišić and
Župljanin (IT-08-91-PT), 28 April 2009, 13; ICTR, Decision on Prosecutor’s Interlocutory Appeal Against Trial
Chamber III Decision of 8 October 2003 Denying Leave to File an Amended Indictment, Prosecutor v. Karemera et al (ICTR-98-44-AR73), 19 December 2003, 20.
145
ICTR, Decision on Prosecutor’s Interlocutory Appeal Against Trial Chamber III Decision of 8 October 2003
Denying Leave to File an Amended Indictment, Prosecutor v. Karemera et al (ICTR-98-44-AR73), 19 December 2003, 20.
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diligence on the prosecutor. 146 However, these decisions also show that little importance was
attached to the finding of a failure to show the requisite diligence. For example, the ICTY
once deplored the lack of diligence with which the Prosecution was disclosing materials, yet
still considered that the delays also resulted from the defence strategy of filing numerous motions, which led it to conclude there was no unreasonable period of detention. 147 Furthermore,
in decisions where the defence alleged an actual violation of the right to be tried without undue delay, it appears that the burden to prove a lack of due diligence on the part of the Prosecution was imposed on the defence. 148 At the same time, it has been emphasized that the
Prosecutor also has a right to make use of the procedures provided for in the legal frameworks of the Tribunals, and that where the use of such procedures causes delay, this does not
necessarily imply that the delay was undue. 149 All in all, there appears to be a limited number
of decisions that offer in-depth discussion of the conduct of, particularly, the Prosecutor and
her/his obligation of due diligence in the context of the right to be tried without undue delay,
which is further discussed in the subsequent section.

3.2.4. Conduct of the authorities
The ad hoc Tribunals have not been consistent as to the behavior of which authorities they
consider under this heading. The conduct of the Prosecutor, who is considered an ‘authority’
in IHRL, has mostly been assessed under the heading of the conduct of the parties, albeit not
consistently. The conduct of judicial authorities has been assessed under this heading, although, as will be seen, this parameter has been given limited attention.
Chambers have adopted a variety of measures to expedite proceedings and thus prevent undue delay. For example, the Perišić Chamber held status conferences every 120 days,
146

ICTR, Decision on Prosecutor’s Interlocutory Appeal Against Trial Chamber III Decision of 8 October 2003
Denying Leave to File an Amended Indictment, Prosecutor v. Karemera et al (ICTR-98-44-AR73), 19 December 2003, 22; ICTR, Decision on Defence Motion to Set a Date for Trial, Prosecutor v. Nchamihigo (ICTR2001-63-I), 21 April 2006, 29; ICTR, Decision on the Prosecutor’s Application for Severance and Leave to
Amend the Indictment against Ildephonse Hategekimana, Prosecutor v. Nizeyimana and Hategekimana (ICTR00-55-I), 25 September 2007, 21.
147
ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20 December
1996, 7.
148
ICTR, Decision on Prosper Mugiraneza’s Second Motion to Dismiss for Deprivation of his Right to Trial
without Undue Delay, Prosecutor v. Bizimungu et al (ICTR-99-50-T), 29 May 2007, 33; ICTR, Decision on
Justin Mugenzi’s Motion Alleging Undue Delay and Seeking Severance, Prosecutor v. Bizimungu et al (ICTR99-50-T), 14 June 2007, 18; ICTR, Decision on Prosper Mugiraneza’s Third Motion to Dismiss Indictment for
Violation of his Right to a Trial without Undue Delay, Prosecutor v. Bizimungu et al (ICTR-99-50-T), 10 February 2009, 17.
149
ICTR, Decision on Defence Motion for Stay of Proceedings, Prosecutor v. Rwamakuba (ICTR-98-44C-PT),
3 June 2005, 32-33; ICTR, Judgement and Sentence, Prosecutor v. Karemera and Ngirumpatse (ICTR-98-44T), 2 February 2012, 41.
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in order to ensure that the trial moves forward as expeditiously as possible. 150 In Prlić et al,
the Chamber adopted special guidelines for the conduct of trial proceedings, in order to ensure the expeditiousness of the case. 151 Furthermore, Chambers often rely on their obligation
to ensure expeditious trial proceedings to justify denying defence requests for certain procedural actions. More often, however, have Chambers limited the prosecutor’s use of certain
procedures because of the accused’s right to be tried without undue delay, for example,
through limiting the amount of Prosecution evidence, and the time allotted for its presentation. 152 Generally, Prosecution requests that may lead to more lengthy proceedings are assessed in light of the accused’s right to be tried without undue delay. 153 However, the sometimes-limited importance attached to this factor is illustrated by a decision in which it was
admitted that prosecutorial conduct had caused delays, but that the accused had already been
compensated for that conduct by being granted two extra trial days. 154
Generally, the right to be tried without undue delay has been a central consideration in
decisions related to joinder and severance. Both Tribunals have refused Prosecution request
for joinder because it would delay the proceedings. 155 One Chamber explained that the joinder of particular accused would lead to one of the accused having large amounts of evidence
presented that would be irrelevant to her/his own case. 156 Another Chamber held that the
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ICTY, Decision on Motion for Sanctions for Failure to Bring the Accused to Trial without Undue Delay,
Prosecutor v. Perišić (IT-04-81-PT), 23 November 2007, 25.
151
ICTY, Decision Adopting Guidelines on Conduct of Trial Proceedings, Prosecutor v. Prlić et al (IT-04-74PT), 26 April 2004.
152
ICTY, Decision on the Prosecutor’s Motion to Hold Pre-Trial Motions in Abeyance, Prosecutor v. Kordić
and Čerkez (IT-95-14/2-PT, 28 January 1998, 2; ICTY, First Decision on Prosecution’s Motion for Admission
of Witness Statements and Prior Testimony Pursuant to Rule 92 bis, Prosecutor v. Blagojević and Jokić (IT-0260-T), 12 June 2003, 20; ICTY, Decision on Adoption of New Measures to Bring the Trial to an End within a
Reasonable Time, Prosecutor v. Prlić et al (IT-04-74-T), 13 November 2006, 21.
153
ICTY, Decision on Prosecution Motion for Additional Time for Completion of its Case-In-Chief, Prosecutor
v. Hadžić (IT-04-75-T), 23 April 2013, 4; ICTY, Order Issuing a Public Redacted Version of the Trial Chamber
Decision on Motion for Leave to Amend the Prosecution’s Witness and Exhibit List of 9 July 2007, Prosecutor
v. Delić (IT-04-83-A), 12 July 2013, 5; ICTR, Decision on Joseph Kanyabashi’s Motion to Amend his Notice of
Appeal, Prosecutor v. Nyiramasuhuko et al (ICTR-98-42-A), 5 April 2013, 10, 20, 28.
154
ICTR, Appeals Judgement, Prosecutor v. Ndindiliyimana et al (ICTR-00-56-A), 11 February 2014, 46.
155
ICTY, Decision on Prosecutor’s Motion for Joinder, Prosecutor v. Kvočka et al (IT-98-30-PT), 19 October
1999, 5; ICTY, Decision on Joinder of Trials, Prosecutor v. Kunarac and Kovać (IT-96-23-PT), 9 February
2000, 10-11; ICTY, Decision on Stojan Župljanin’s Motion for Joinder, Prosecutor v. Stanišić and Župljanin
(IT-08-91-PT), 6 January 2009, 32.
ICTR, Decision on the Motion of the Prosecutor to Sever, to Join in a Superseding Indictment and to Amend
the Superseding Indictment, Prosecutor v. Kayishema et al (ICTR-95-1-T), 27 March 1997, 5.
156
ICTR, Decision on the Defence Motion in Opposition to Joinder and Motion for Severance and Separate
Trial Filed by the Accused Juvenal Kajelijeli, Prosecutor v. Bizimana et al (ICTR-98-44-T), 6 July 2000, 35;
similarly, an ICTR Chamber once ordered the severance of a case, despite objection of all the defendants and
the prosecution, because the illness of one of the accused would cause delays that would prejudice the other
defendants. This Trial Decision was, however, overturned on appeal and subsequently vacated by the Trial
Chamber. See: ICTR, Decision on Continuation of Trial, Prosecutor v. Karemera et al (ICTR-98-44-T), 3
March 2009; ICTR, Decision on Appeal Concerning the Severance of Matthieu Ngirumpatse, Prosecutor v.
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joinder of a new accused to a running trial would lead to delays and violate the co-accused’s
right to be tried within a reasonable time. 157 Similarly, Chambers have ordered severance of
cases in order to ensure particular accused persons’ right to be tried without undue delay. 158
The ICTR has relied on case law of the ECtHR to support the contention that even if
joinder leads to delays in the procedures, this is not necessarily incompatible with the good
administration of justice. 159 At the same time, Chambers have emphasized that joinder of
cases ensures quicker trials overall: trying one case with several co-accused is considered
quicker than conducting several separate trials. 160 An example of an argument raised in favor
of joint trials was that severance might cause unnecessary pressure on survivors and other
witnesses who may be repeatedly called upon to testify. 161 Furthermore, it has been considered important to try defendants jointly in order to properly reflect the joint nature of their
crimes. Chambers have also held that the right of an accused to trial without undue delay
must be assessed in light of other accused persons’ rights, both of co-accused in the same
case, as well as of accused persons in other cases that might be impacted by the severance of
specific cases. 162 Specifically, the ICTR has held that individual trials for all accused before
Karemera et al (ICTR-98-44-AR.73), 19 June 2009; ICTR, Decision on Remand on Resumption of Trial, Prosecutor v. Karemera et al (ICTR-98-44), 10 September 2009.
157
ICTY, Decision on Motion for Joinder, Prosecutor v. Tolimir (IT-05-88/2-PT), 20 July 2007, 47.
158
ICTY, Decision of Trial Chamber I in respect of the Motion of 19 June 1997 Requesting Separation of Trials,
Prosecutor v. Aleksovski (IT-95-14/1-PT), 25 September 1997, 2; ICTY, Decision of Trial Chamber II Concerning Separation of Trials, Prosecutor v. Dokmanović (IT-95-13a-PT), 28 November 1997, 2; ICTY, Decision on
Prosecution’s Oral Request for the Separation of Trials, Prosecutor v. Brđanin and Talić (IT-99-36-PT), 20
September 2002, 26.
159
ICTR, Decision on André Rwamakuba’s Motion for Severance, Prosecutor v. Rwamakuba (ICTR-98-44-T),
12 December 2000, 38; ICTR, Decision on the Defence Motion for Separate Trial, Prosecutor v. Ndayambaje
(ICTR-96-8-T), 25 April 2001, 19; ICTR, Decision on the Motion for Separate Trials, Prosecutor v. Nyiramasuhuko and Ntahobali (ICTR-97-21-T), 8 June 2001, 24; ICTR, Decision on Nyiramasuhuko’s Motion for Separate Proceedings, a New Trial, and Stay of Proceedings, Prosecutor v. Nyiramasuhuko and Ntahobali (ICTR-9842-T), 7 April 2006, 75.
160
ICTY, Decision on Defence’s Motions for Separate Trials and Severance of Counts, Prosecutor v. Prlić et al
(IT-04-74-PT), 1 July 2005, 24; ICTY, Decision on Radivoje Miletić’s Interlocutory Appeal against the Trial
Chamber’s Decision on Joinder of Accused, Prosecutor v. Miletić et al (IT-04-80-AR73.1), 27 January 2006,
25; ICTY, Decision on Interlocutory Appeals Against the Trial Chamber’s Decision to Amend the Indictment
and for Joinder, Prosecutor v. Gotovina et al (IT-01-45-AR73.1), 25 October 2006, 43.
161
ICTR, Decision on the Defence Motion Seeking a Separate Trial for the Accused Sylvain Nsabimina, Proscutor v. Nsabimina et al (ICTR-97-29A-T), 8 September 2000, 39; ICTR, Decision on the Defence Motion for
Separate Trial, Prosecutor v. Ndayambaje (ICTR-96-8-T), 25 April 2001, 20; ICTR, Decision on the Motion for
Separate Trials, Prosecutor v. Nyiramasuhuko and Ntahobali (ICTR-97-21-T), 8 June 2001, 25; ICTR, Decision
on Nyiramasuhuko’s Motion for Separate Proceedings, a New Trial, and Stay of Proceedings, Prosecutor v.
Nyiramasuhuko and Ntahobali (ICTR-98-42-T), 7 April 2006, 77; ICTR, Decision on Continuation of the Proceedings, Prosecutor v. Karemera et al (ICTR-98-44-T), 6 March 2007, 82.
162
ICTY, Decision on Joinder of Trials, Prosecutor v. Kunarac and Kovać (IT-96-23-PT), 9 February 2000, 11;
ICTR, Decision on the Defence Motion in Opposition to Joinder and Motion for Severance and Separate Trial
Filed by the Accused Joseph Nzizorera, Prosecutor v. Bizimana et al (ICTR-98-44-T), 12 July 2000, 27; ICTR,
Decision on the Defence Motion Seeking a Separate Trial for the Accused Sylvain Nsabimina, Proscutor v.
Nsabimina et al (ICTR-97-29A-T), 8 September 2000, 37, 40; ICTR, Decision on André Rwamakuba’s Motion
for Severance, Prosecutor v. Rwamakuba (ICTR-98-44-T), 12 December 2000, 37; ICTR, Decision in the Mat-
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the Tribunal would lead to a large number of accused persons being in custody considerably
longer, particularly given the fact that the ICTR had 40 accused in the docket at the time.163
As such, the overall speed of the Tribunal would be significantly diminished, which the
Chamber considered not to be in the interests of justice and the public interest. This relates to
the limited facilities of the Tribunals: the number of courtrooms, judges and staff is finite. In
a similar vein, a Chamber has also held that severance would lead to additional expenditures,
which it weighed against severance in that case. 164 The ICTR has held that although the joinder of an accused’s case to that against other caused substantial delays, joinder was provided
by the Tribunal’s legal framework, and had never been challenged by the accused, thus supporting the conclusion that the accused’s right to be tried without undue delay had not been
violated. 165
At the same time, Chambers have often emphasized that accused persons in joined
cases are entitled to the same procedural rights as if they were tried individually. 166 This is
also provided by the Tribunals’ RPEs. 167 This does not appear to be in line with other decisions by the Tribunals, cited above, where it was held that an accused right to be tried without
undue delay must be weighed against that of her/his co-accused, as well as that of other accused in different cases that might be impacted.
The Prosecution and the Chamber, in respectively requesting and deciding on questions of joinder and severance, could perhaps be held responsible, at least partly, for the number of accused persons, a factor which is commonly cited as adding to the complexity of a
case. The case law of the Tribunals insufficiently acknowledges this partial responsibility of
the authorities for the complexity of a case. For example, the ICTR Appeals Chamber has
held that ‘[a]lthough the size and complexity of the case resulted from the Prosecution’s decision to jointly charge four senior government officials, Mugiraneza fails to demonstrate that

ter of Proceedings under Rule 15Bis(D), Prosecutor v. Nyiramasuhuko et al (ICTR-98-42-T), 15 July 2003,
33(g).
163
ICTR, Decision on the Prosecutor’s Motion for Joinder, Prosecutor v. Bagosora (ICTR-96-7), 29 June 2000,
155; similarly ICTY, Decision on Joinder of Trials, Prosecutor v. Kunarac and Kovać (IT-96-23-PT), 9 February 2000, 11.
164
ICTR, Decision on Continuation of the Proceedings, Prosecutor v. Karemera et al (ICTR-98-44-T), 6 March
2007, 82.
165
ICTR, Appeals Judgement, Prosecutor v. Ndindiliyimana et al (ICTR-00-56-A), 11 February 2014, 44.
166
ICTR, Decision on the Defence Motion in Opposition to Joinder and Motion for Severance and Separate
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this decision improperly prolonged his trial.’ 168 This illustrates the high burden of proof that
the accused bears in this regard. Although the Appeals Chamber conceded that the decision to
join the cases impacted on its size and complexity, and subsequently justified the length of
the proceedings, exceeding thirteen years, relying precisely on the size and complexity of the
case, it still considered that the accused had failed to discharge his burden of proof to show
that the decision to join the cases improperly prolonged his trial. 169 Instead, the number of
accused persons has consistently been treated as a given by Chambers confronted with allegations of undue delay, which neglects the responsibility of the Prosecution and the chamber
itself in joining cases or refusing to sever them. This is particularly striking given the length
of several multi-accused trials before both the ICTR and the ICTY thus far. 170
The number of crimes and incidents charged also depends on choices made by the
Prosecution and, to a lesser extent, the Chamber. Prosecutorial practice with regard to the
indictments has been criticized as causing significant delays. First, indictments are often
amended, a very time-consuming process since the amendment itself is litigated and, when
granted, often necessitates extra time for defence preparation. Second, the Prosecution determines the number of counts in the indictment, which is, in turn, confirmed by a Chamber.
The Prosecutor’s practice of cumulative indictments that charge large amounts of crimes,
which in turn requires large amounts of evidence, has often been criticized as adding to delays. 171 Judge Robinson has held that the main reason for the long duration of trials is ‘the
large number of Prosecution witnesses, numbering over a hundred in several cases.’ 172 It
might therefore be proper for Chambers, faced with allegations of undue delay, to assess the
amount of crimes charged and of evidence adduced more critically. It has been suggested that
the Prosecution should abandon its practice of ‘charging every possible crime site’, which
was argued to be motivated by a desire to satisfy the victims. 173 A former ICTY Judge has
similarly noted that the complexity of cases is ‘to some extent … attributable to the initial
Prosecution policy of indicting individuals for a great number of offences, encompassing

168

ICTR, Appeals Judgement, Prosecutor v. Mugenzi and Mugiraneza (ICTR-99-50-A), 4 February 2013, 33.
ibid, 33, 32.
170
For example, Bizimungu et al, before the ICTR, took almost eight years from the commencement of trial
until the first instance judgement; and Popović et al, before the ICTY, took a little under four years from the
commencement of trial until the first instance judgment.
171
Sluiter (n 123), 251; Lahiouel (n 5), 203.
172
Patrick Robinson, ‘Fair but Expeditious Trials’ in Hirad Abtahi and Gideon Boas (eds), The Dynamics of
International Criminal Justice (Brill 2006), 169.
173
Gideon Boas, The Milošević Trial: Lessons for the Conduct of Complex International Criminal Proceedings
(CUP 2007), 276.
169

314

long periods and numerous crime sites.’ 174 This tendency has also been linked to the alleged
aim of the Tribunals to create a historical record. 175 For example, an experienced international criminal defence lawyer has called for increased judicial intervention to limit the number
of counts and/or limit the number of crime sites or incidents charged in order to allow for
quicker trials. 176 Similarly, a former Legal Officer at the ICTY concluded that 80 percent of
the Prosecution case in Milošević focused on the underlying offences, instead of on the personal responsibility of the accused. 177 For this and other reasons, he recommended an approach that focuses on the ‘core criminal conduct of the accused’ in which the Prosecution
selects representational crimes, instead of charging as many crimes as possible. 178
These considerations do not seek to argue that the practice of the Tribunals with respect to joinder and the size of the indictments has actually violated defendants’ rights to be
tried without undue delay. However, Chambers, when confronted with allegations of delay,
should not treat the number of accused, the number of charges and the volume of the evidence as a simple given, beyond their, or the Prosecution’s control. The impact of such decisions by the Prosecution and the judges on the right to be tried without undue delay should be
properly considered when allegations of delay arise. This has not been the approach of the
Tribunals thus far. Although delay is often a factor that is considered in decisions related to
joinder, amending indictments and, to a far lesser extent, the admission of evidence, such
consideration is often brief and rather superficial. What is more, these facts are rarely examined by Chambers faced with allegations of actual violations of the right to be tried without
undue delay.
Generally, the Tribunals have not considered the conduct of the authorities as a prominent factor in the determination of alleged violations of the right to be tried without undue
delay. Where it was discussed, the defence’s arguments have been rejected. For example, one
decision simply noted that the Chamber was mindful of its duty since expeditiousness had
been a constant concern in the proceedings. 179 The case law that does exist with regard to this
factor shows that the defence bears the burden of proof regarding the conduct of the authori-
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ties, which departs from IHRL. 180 In repeated undue delay decisions in Bizimingu et al, the
allegations of the defence were rejected because the Chamber regarded them insufficiently
detailed. However, in the latest decisions in this case, one of the Judges dissented on this matter. According to Judge Short, the fact that no judgment had been rendered 24 months after
the case had been closed, violated the defendants’ rights to be tried without undue delay. 181
Judge Short argued that ‘the UN Security Council and the General Assembly have failed to
organize the judicial systems of the ad hoc Tribunals in such a manner as to enable them to
comply with the right to be tried without undue delay’, an obligation he based on case law of
the ECtHR. 182 Specifically, he alleged that the fact that judges and legal staff became involved in new cases once the closing arguments were heard, but while the judgment had not
yet been written, had contributed significantly to the delay in this case. 183 In the Judgment
that followed, the Chamber conceded that the increased workload of the judges had contributed to the delay. At that point, three years had passed between the closing of the case and the
rendering of the Trial Judgment. 184 However, the majority still held that the accused’s right to
be tried without undue delay had not been violated, essentially based on the complexity of the
case alone. 185 Judge Short, however, reiterated his previous dissent, and found that the accused’s right to be tried without undue delay had been violated, but the majority did not engage with his argumentation. 186
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The Appeals Chamber subsequently sided with the Chamber’s majority, and considered that the accused had failed to show ‘the relative significance of the judges’ workload
distribution, overlapping duties, and outside activities, or the relative significance of any related staffing issues, for the conduct of this case.’ 187 The Appeals Chamber emphasized that
the Trial Chamber had conceded the total period of twelve years between the arrest and the
judgment had been ‘lengthy’, and that the heavy workload of the judges may have had an
impact on the length of the Trial, but considered ‘that it is not unusual for judges of the Tribunal to participate in multiple proceedings, impacting the pace of those respective proceedings.’ 188 These two findings appear to contradict each other. The Appeals Chamber seems, on
the hand, to concede that the judges’ workload impacted on the length of the proceedings, but
at the same time, to deny that the accused have shown how this workload impacted on the
length of proceedings.
Judge Robinson dissented form the Appeals Chamber’s majority and held that the delay resulted ‘from the manner in which the Tribunal has organized and managed its resources’, which could not legitimately be invoked as a justification for delays. 189 He found
that the Trial Chamber failed to properly consider the arguments of the defence in this regard,
noting also that in other multi-accused cases before the ICTR and ICTY, judgment drafting
had been much quicker. 190 He therefore found that the defendants’ right to be tried without
undue delay had been violated, leading him to state that he would award the – acquitted –
defendants – who had been detained for almost fourteen years, compensation in the amount
of $ 5,000. 191 One ICTY Judge has relied on this dissent to substantiate his argument that
Šešelj should also be awarded monetary compensation or sentence reduction, because the
delays in his case were due to ‘faulty administrative operations’. 192 In that case, the majority
and, subsequently, the Appeals Chamber considered the issue of delay premature, because the
actual consequences of the addition of a new judge to the bench were not yet clear. 193 Inter-
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estingly, the Trial Chamber held that the then one-and-a-halve years of deliberations were
reasonable in light of the complexity of the case. 194
Instead of blanketly relying on the complexity of cases to justify lengthy proceedings,
the Tribunals should more critically examine the role and responsibility of the judicial and
prosecutorial authorities for the delays. As stated, although the complexity of international
criminal trials may add significantly to their length, Chambers still have an obligation to do
everything within their power to protect the right of the accused to a trial without undue delay. The role of the Chambers themselves herein has been left largely unexamined by the Tribunals. For example, a former ICTR trial attorney has criticized the Tribunal’s policy of
working with sessions as causing unnecessary delays. 195
Furthermore, despite strongly worded dissents in which members of the bench have
criticized their own institutions for failing to provide trials without undue delay, the majority
of these Chambers have summarily discarded their colleagues’ arguments by relying on the
complexity of the case. However, complexity should not absolve the Chamber of its responsibility to ensure a trial without undue delay. In IHRL, a time period of three years between
closing a trial and rendering a judgment would have probably constituted a prima facie delay,
for the justification of which the authorities would have borne the burden of proof. However,
the majority of the Chamber did not address the substance of the defence’s arguments, which
were endorsed by Judge Short, and instead relied on the complexity of the case. In addition,
the Appeals Chamber’s response to this protracted period of three years of judgment drafting
was limited to observing that ‘it is not unusual’ for judges to be involved in multiple cases.
However, the length of judgment drafting in this case was, in fact, highly unusual. Before the
ICTY, the average period between closing arguments and the rendering of the judgment is
about six months. Before the ICTR, this period is a little under one year. 196 Not only is the
ICTR thus considerably slower than the ICTY, the period taken for the Bizimungu et al
judgment is about triple the ICTR’s average. What is more, judgment drafting in another multi-accused case, Nyiramasuhuko et al, took a little over two years, which is considerably
quicker, though still well below average.
Furthermore, the ICTR has, albeit sparingly, relied on insufficient physical and logistical resources as one of the causes of delays in their trials. This explanation for delays be194
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fore, particularly the ICTR, can be found in the literature on this topic as well. Especially
during the early years of their mandate, the Tribunals had a limited amount of personnel, resources and even courtrooms, as a result of which delays occurred. 197 Although measures,
such as the creation of an extra Trial Chamber and extra courtrooms as well as the installment
of a large number of ad litem Judges have increased the Tribunals’ capacity, the limited human and physical resources of the Tribunals have impacted on the length of their trials. In
IHRL, this is not an acceptable justification for delays. States have an obligation to ‘organize
their judicial systems in such a way that their courts can meet each of its requirements, including the obligation to hear cases within a reasonable time’. 198 Judges Short and Robinson
relied on this obligation in their dissents in Bizimungu et al, arguing that the defendants’
rights to be tried without undue delay had been violated. The system of assigning judges and
their staff new cases prior to finalizing the judgment in their old cases was necessitated by the
limited resources of the Tribunal, and the delays caused by this would therefore be attributable to the Tribunal. However, as stated above, the majority of the Chamber disregarded these
arguments, and the responsibility of the Tribunal itself has never been thoroughly examined
by either of the Tribunals.
The Tribunals’ interpretation and application of the parameter of the conduct of the
authorities thus differs significantly from the parallel consideration of this parameter in
IHRL. The parameter has rarely been thoroughly considered, despite allegations regarding
the responsibility of both the prosecutorial and the judicial authorities for undue delays.
When ICTs do address this factor, the burden of proof is consistently imposed on the defence
and, by and large, their arguments have been discarded for lack of specificity. Instead, Chambers overrely on the complexity of the case, without truly substantiating how such complexity
has caused specific delays. The Tribunals have invoked IHRL to support their reliance on the
complexity of the case as a justification for delay. However, their treatment of this case law
has been highly selective.

3.2.5. Prejudice
The fifth factor in determining whether or not an accused’s right to be tried without undue
delay has been violated is that of ‘prejudice’. The defence bears the burden of proof regarding
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this factor. 199 However, although many decisions have referred to this factor, there has been
no real explanation of what it entails, or how it can generally be established. The purpose of
the addition of this factor seems to be to ensure that only delays that have in fact prejudiced
an accused in her/his legitimate interests are considered undue.
The Tribunals’ approach to this factor has thus been highly casuistic. For example, in
Bagosora et al, the Chamber concluded that there was no prejudice because the accused had
received life sentences. 200 This suggests that persons who are convicted and receive lengthy
sentences are not prejudiced by delays in their cases, because they are going to remain incarcerated for a long period regardless. Another decision denied prejudice because the date of
the judgment was thought to be near. 201 Allegations that delays had caused the memory of
witnesses to fade and that this had prejudiced the defendant were also rejected. 202 In another
case, the Chamber found that the defendant had suffered no prejudice since he had been able
to present her/his case. 203 The Chamber further conceded that the delay could not be explained by the complexity of the case which was limited in comparison to other cases before
the Tribunal, and that there had been unjustifiable delays caused by the Prosecution; yet it
concluded that the delay was not ‘undue’ because the defence had failed to show prejudice. 204
The Appeals Chamber overturned this finding, and considered that a pre-trial delay of over
seven years, given the limited complexity of the case, was prejudicial in and of itself. 205 In
determining the remedy for this violation of the accused’s right to be tried without undue
delay, the Appeals Chamber did emphasize that it considered the defence’s failure to show
199
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how the delays prejudiced the preparation of his case or the conduct of his defence, and decided to shorten the sentence from life, to forty years. 206 This is the only decision that has
been identified in which an ad hoc Tribunal actually considered the right to be tried without
undue delay to have been violated, and one of two decisions where an accused person was
found to have been ‘prejudiced’. The other decision that admitted prejudice acknowledged
that lengthy detention was prejudicial to the accused by its nature, but the defence still bore
the burden to prove that the delay was ‘undue’, and the Chamber denied the allegations for
procedural reasons. 207
The requirement of ‘prejudice’ as a parameter establishing whether a delay has been
undue finds no support in IHRL and is arguably inconsistent with the object and purpose of
the very right to be tried without undue delay. 208 The idea behind this right is that undue delays are, by their nature, prejudicial to defendants. The Tribunals, however, have denied prejudice in cases because the defendants had received life sentences, and because the defence
had failed to show what prejudice it had suffered as a result of the delay. This turns the right
to be tried without undue delay on its head. This right protects against the uncertainty of being tried without knowing the provisional outcome. Such a lengthy state of uncertainty is the
very prejudice that this right seeks to protect against. Requiring defendants to show that they
have suffered prejudice from undue delay in order to establish that such a delay has been undue is tautological and finds no support in international human rights law. 209 What is more,
finding that the defendants have not been prejudiced by excessive delays because they have
received life sentences fundamentally ignores the presumption of innocence as a governing
consideration of an international criminal trial because it suggests that convicted persons, and
particularly persons who have received severe sentences, are less, or not at all, protected by
this right. In other words, this approach retroactively denies protection of this right to persons
who have been convicted.
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3.2.6. Other relevant aspects of the Tribunals’ approach
As stated above, the Tribunals have not consistently relied on the five factors discussed in the
foregoing. Several other factors have played a role in determinations of violations of the right
to be tried without undue delay. The seriousness of the charges against accused persons has
been weighed in a number of decisions. 210 For example, the gravity of the charges and the
importance of those charges representing ‘the totality of the alleged conduct of the accused’
were cited in Bagosora et al as mitigating possible delays that might result from the amendment of the indictment at that point. 211 Several decisions also based their finding that the delays in question were not undue on the gravity and the complexity of the crimes charged. 212
In addition, the gravity and the seriousness of the crimes charged have been cited as an element of the complexity of a case. 213 Finally, a number of other decisions have held that the
importance of expeditiousness must be weighed against the importance of finding the truth
about the serious crimes with which the Tribunal deals. 214
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Certain decisions have held that the right to be tried without undue delay must be
‘reconciled with the fundamental purpose of the Tribunal’. It was held that this right must be
‘interpreted and applied within the context of the sole purpose of the Tribunal, to prosecute
persons responsible for genocide and other violations of IHL’. 215 The fact that the Tribunal’s
mission concerns the most serious violations of international law was thought to militate
against finding delays undue. However, the ICTR Appeals Chamber held that this factor
could not legitimately be weighed against the accused’s right to be tried without undue delay. 216 This factor does not seem to have been relied upon since this decision.
Furthermore, several decisions have referred to more practical aspects of the specific
context in which the Tribunals operate. An ICTR Chamber has held that since the Tribunal
has limited human and physical resources and depends on the UN for funding, it cannot be
compared to domestic legal systems, and held up to the same standards of speediness. 217 The
ICTR also considered that the cases before it could not be compared to domestic cases, because of its specific mandate and the inherent complexity of the cases before it. According to
the Tribunal, this makes it reasonable to expect that the judicial process before the Tribunal
will not always be as expeditious as before domestic courts. 218
These additional factors find no support in IHRL. Considering the gravity of the
crimes charged is particularly problematic. Persons accused of serious crimes are not less
entitled to a trial without undue delay. Although it is impossible to ascertain whether this is
truly what the Tribunals intended to argue when relying on gravity, it is also difficult to see
what else might have been meant. Some decisions have examined gravity as a factor adding
to the complexity of a case, which seems legitimate, but others have simply asserted gravity
as an independent factor relevant for the assessment of delays. This finds no support in IHRL.
At the same time, however, a limited number of cases of the ECnHR, discussed in the
above, have considered that the importance of proper investigations and trials in cases involving war crimes and crimes against humanity, grant the authorities more leeway in the context
215
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of delays. The ECnHR acknowledged the inherent difficulties associated with investigating
and trying cases concerning crimes of an international nature, committed on a massive scale,
many years prior to the proceedings. In addition, it considered the importance of conducting
war crimes trials and emphasized that the right to be tried within a reasonable time must not
stand in the way of the judges to do their work properly and carefully. 219 These decisions of
the Commission might be cited in support for more leeway for the Tribunals in the context of
the right to be tried without undue delay. However, it has been convincingly argued that these
decisions should be treated as an anomaly, rather than as standing and applicable jurisprudence. The decisions were issued a very long time ago, and recent judgments pertaining to
atrocity crimes prosecutions contain no references to them. 220 More fundamentally, the importance of prosecuting suspects of heinous crimes and ‘ending impunity’ should not absolve
the judicial authorities from their duty to protect the ‘internationally recognized human
rights’ of accused persons, including their right to be tried without undue delay.
One final aspect of the Tribunals’ approach to the right to be tried without undue delay, which has already been alluded to, is that they consistently impose the burden of proof
with regard to violations of the right to be tried without undue delay on the defence. 221 Similarly, they have also imposed the burden with regard to the specific parameters, notably the
conduct of the parties, the conduct of the authorities, and the requirement of prejudice, on the
defence. Although some decisions have held that the Prosecutor should bear the burden of
proof with regard to due diligence on her/his own part, other decisions have also required the
defence to prove failure to act with diligence by the Prosecution. In IHRL, on the other hand,
it has been consistently held that the Prosecution bears the burden to prove diligence on their
part in bringing the case to trial and trying it within a reasonable time. The same goes for the
court authorities. The ECtHR generally requires the defence to assert, on a prima facie level,
that the proceedings have been lengthy, or that there have been periods of inactivity, where219
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upon it is for the authorities to prove they acted diligently. The very basis of the ICTs’ approach to the right to be tried without undue delay thus differs significantly from IHRL.
However, the Tribunals have never acknowledged or justified this apparent departure.

3.3.

Comparison and the Tribunals’ use of IHRL

The right to be tried without undue delay before the Tribunals is clearly based on IHRL, as
their Statutes reproduce Article 14(3)(c) of the ICCPR verbatim. As has been explained, the
ECHR, ACHR, and ACHPR enshrine the right to be tried within a reasonable time, and the
content of these guarantees is identical. 222 The ICTY has confirmed that its Statute reflects
IHRL with regard to the right to be tried without undue delay. 223 The ICTR has also emphasized the fact that the right to be tried without undue delay was laid down in the Statute as
well as other international human rights instruments. 224 The latter statement led the Ntagerura et al Trial Chamber to determine the factors relevant to establishing undue delay based on
‘human rights case law’ and ‘human rights standards’. 225 In this case, the ICTR referred to
parameters that correspond with those employed in IHRL: the complexity of the case, the
conduct of the authorities, and the conduct of the accused. However, there was no discussion
of these parameters and the Chamber mentioned the complexity of the case alone to justify
the length of the proceedings up to that point. 226
Furthermore, subsequent case law of the Tribunals has relied on the criteria discussed
above, which do not comport with those in IHRL. The Tribunals have referred to the conduct
of the parties and the conduct of the authorities, whereby the Prosecution is considered a party, not an authority. But in IHRL the criteria are the conduct of the accused and the conduct
of the authorities (including the Prosecution). Arguably, assessing the Prosecution’s conduct
as that of an ‘authority’ better reflects her/his responsibility as an organ of the Tribunals in
terms of ensuring respect for the rights of accused persons. In addition, while the conduct of
the authorities is the most important parameter in IHRL to determine a violation, the Tribunals have focused mostly on the complexity of the case as an almost blanket justification for
lengthy proceedings. Finally, the Tribunals have invented the additional requirement of prej222
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udice, which, as has been argued above, goes against the very nature of the right to be tried
without undue delay.
The Tribunals have never justified their invention of this additional requirement, have
not acknowledged the departure of their legal test from IHRL, and have not explained their
focus on the complexity of the case or different interpretation of the conduct of the authorities. This is striking given that they have cited case law from the ECtHR and human rights
supervisory bodies to justify other aspects of their approach. In particular, the Tribunals have
often emphasized that in IHRL decisions regarding undue delay depend heavily on the circumstances of the case. One oft-quoted decision in Kanyabashi relied on the HRC, IACnHR,
and the ECtHR essentially to underline the flexibility of IHRL when it comes to assessing
when delays are undue. The Chamber held that ‘[t]he reasonableness of the period cannot be
translated into a fixed number of days, months or years, since it is dependent on other elements which the judge must consider.’ 227 In the same vein, the Chamber held that ‘the Strasbourg organs have deemed trials that even lasted longer than 10 years to be compatible with
Article 6(1) of the ECHR, holding, on the other hand, others lasting less than one year to be
in violation of the provision.’ 228 This paragraph has been reiterated in numerous subsequent
decisions. 229 Other decisions that did not rely on this specific quote have similarly emphasized that whether delays are undue depends on the circumstances of the case, relying for
example, on the HRC 230 and the ECtHR. 231 Similarly, several decisions have emphasized the
227
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importance of a case-by-case assessment of undue delay, without referring to IHRL explicitly. 232 Such use of IHRL is highly selective, as it fails to acknowledge other aspects of the
right to be tried without undue delay with which the ICTs’ approach is not in line.
There are also several examples of references to case law of the ECtHR, where the parameter of ‘complexity’ alone was singled out by the ICTR as justifying lengthy periods of
detention. 233 Similarly, the ICTY based its decision regarding the length of the provisional
detention in Perišić almost entirely on the ECtHR’s reasoning in one specific case, which
was ‘very complex’, and where the ECtHR had accepted a period of more than five years of
pre-trial detention as not exceeding a reasonable time because of the complexity of the case
and the fact that detention had been subject to continuous review. 234
The Tribunals have cited a variety of legal bases to support their reliance on human
rights law and jurisprudence. In the Perišić decision, the ICTY explained that it considered
the case law of the ECtHR as ‘persuasive and not controlling authority’. 235 It did not further
venture into questions regarding the basis of this authority. Several other decisions that relied
on sources of IHRL did justify why they did so. For example, several ICTR decisions have
held that ‘generally accepted norms of human rights’ are binding on the Tribunal. 236 The
ICTY has also held that ‘internationally recognized standards apply to the Tribunal’. 237 How-
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ever, these decisions failed to clarify the content and the nature of these standards, as well as
the legal basis for their binding nature.
In several decisions in Bizimungu et al, the ICTR accepted the persuasive authority of
the jurisprudence of the ECtHR and the HRC but considered that the Tribunal should only
have recourse to such authorities to the extent that its statutory instruments and jurisprudence
are deficient. 238 Such jurisprudence was thus identified as a possible gap-filler. 239 This is further illustrated by the Chamber’s statement that it would rather have ‘recourse to jurisprudence that is binding on it’, which was case law of the Tribunal itself. 240 The same Chamber
has emphasized that the Statute of the ICTR was its primary source of law. 241Another Chamber has held that ECtHR jurisprudence cannot be considered as binding customary international law because it covers a limited geographical area. 242 It did find the jurisprudence of the
ECtHR to be ‘persuasive’ because that Court ‘has adjudicated issues relating to delay in criminal cases in a variety of legal systems’. 243 In that decision, the ICTR held that the ECtHR has
‘adopted the same criteria as the ICTR Appeals Chamber for review’, neglecting the aforementioned substantial differences between the respective approaches of the Tribunals and the
ECtHR. 244 Subsequently, the Chamber did refer specifically to the responsibility of the authorities and their obligation to display ‘special diligence’, and it held that it was ‘incumbent
on the authorities to explain any periods of inactivity or inertia’. 245 Still, it found that the right
to be tried without undue delay had not been violated because the accused should have invoked it earlier in the proceedings.
Overall, the Tribunals’ use of IHRL on the issue of undue delay can be characterized
as selective. They have referred to decisions of the ECtHR, IACtHR, and HRC in support of
238
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their reliance on the complexity of cases before them to justify their length, or to underline
that human rights law sets no predetermined limits for the length of criminal proceedings.
However, many other aspects of their case law are not supported by IHRL, and the Tribunals
have neither acknowledged this nor justified any departure from it. In particular, the addition
of the requirement of prejudice cannot be traced back to IHRL. Quite the contrary, it is arguably in contravention of the nature of the right to be tried without undue delay. 246 In addition,
the ICTs’ recurring reliance on the gravity of crimes as a parameter relevant to the determination of undue delay finds no support in IHRL. Finally, the Tribunals’ actual application of the
parameters determining undue delay has also been different from the approach in IHRL. The
Tribunals have over-relied on the complexity of cases before them and have neglected to truly assess the responsibility of the prosecutorial and judicial authorities for possible delays.
One commentator concluded that the Tribunals’ reference to human rights law in their case
law on undue delay is mere lip service. 247
This is further supported by an examination of the actual length of the proceedings
before the Tribunals. On average, the total length of the proceedings has been six years and
two months before the ICTY and nine years and two months before the ICTR. 248 Furthermore, the period between arrest and the first instance judgment, when the presumption of
innocence still fully applies, has been four years and five months before the ICTY and seven
years and eleven months before the ICTR. Another striking number is the time between arrest
and the commencement of trial, the time that is generally spent in detention, which has been
two years and seven months before the ICTY and three years and eleven months before the
ICTR. Although IHRL does not set specific limits for the length of criminal proceedings, the
length of proceedings before the Tribunals is substantial. It is therefore suspect that the Tribunals have only found the right to be tried without undue delay to have been violated
once. 249 This can be attributed to their very different approach to this right, as compared to
IHRL, which has made it well-nigh impossible for defendants to establish a violation of their
right to be tried without undue delay.
If human rights courts and supervisory bodies had been confronted with proceedings
of the length comparable to that of the proceedings before the Tribunals, they would have
probably required the state in question to provide justifications. In IHRL, the conduct of the
authorities is determinative of the question whether the right to be tried without undue delay
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has been violated. However, the Tribunals have downplayed the importance of this factor,
focusing on the complexity of cases instead. It is questionable whether this can be justified by
the specific circumstances in which they operate. Admittedly, the cases before ICTs are far
more complex than an average domestic criminal trial, which could, to a certain extent, justify their increased reliance on this factor. However, there are significant differences both within and between the Tribunals. The ICTR is significantly slower than the ICTY, which is a fact
that has never been addressed in the former’s case law. Nor have the decisions of the ICTR
truly engaged with the arguments raised by two dissenting judges regarding the lengthy deliberation process. 250 Instead of simply asserting the complexity of the cases before them, the
Tribunals should critically inquire into the prosecutorial and judicial authorities’ possible
responsibility for delays, including their responsibility for the complexity of cases and for
ensuring expeditious trials despite such complexity. At the very least, they should justify how
the complexity of a case has impacted on its length, instead of operating on an assumption of
complexity without further substantiation. The fact that there are substantial differences in the
length of cases both within and between the Tribunals is an additional reason why such an
explanation is necessary. For example, one of the longest and most complex cases before the
ICTY was Popović et al, which took a little under four years from the commencement of trial
until the first instance judgment. A comparable case before the ICTR, Bizimungu et al, took
almost eight years from the commencement of trial until the first instance judgment. 251 Perhaps the latter case was much more complex than the former, and perhaps this could justify
the length of the proceedings. However, the Tribunals have not critically engaged with the
reasons for such substantial differences in length between arguably comparable cases. The
blanket reliance on ‘complexity’ oversimplifies the matter and does not do justice to accused
persons’ right to be tried without undue delay.

4.

Trial without Undue Delay before the ICC

The ICC has not thus far addressed the question whether the right to be tried without undue
delay has been violated in a particular case. 252 Its case law is therefore less instructive for the
purposes of the present Chapter than that of the ad hoc Tribunals. That does not mean that the
ICC has not engaged with this right at all. However, its references have mainly been limited
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to cases of procedural streamlining aimed at preventing undue delay. Article 67(1)(c) of the
ICC Statute provides the right to be tried without undue delay. It thus follows the wording of
the ICCPR and of the Statutes of the ad hoc Tribunals. Like in the ad hoc Tribunals’ Statutes,
there is also a provision that enshrines a duty of the Trial Chamber to ensure that trials are
fair and expeditious. 253 The Court has also emphasized that expeditiousness is also in the interests of victims. 254 It has held that an expeditious trial relieves victims ‘as soon as possible
of the anxiety of having to appear in court to give evidence’. 255 The Court also held that delays would ‘diminish public interest and public support for, and cooperation with, the Court’,
and it held that ‘[w]ithout such support and cooperation the Court would find it difficult to
have its decisions and orders respected or enforced. 256

4.1.

The right to be tried without undue delay in the case law of the ICC

The ICC has held that its legal system evinces that expeditiousness is a recurring theme. 257 It
has limited the use of procedures by the parties in order to ensure that trials proceed expeditiously. The Appeals Chamber has held that all defence rights must be exercised in a manner
that does not frustrate the aims of a fair trial, which includes the reasonableness of the time in
which the proceedings must be completed. 258 For example, the translation of documents has
been limited in order to prevent delays. 259 The number of witnesses the defence may call for
the purpose of the confirmation hearing has also been restricted for the same reason. 260 Similarly, a Chamber, when establishing a timetable for trial, determined the time allotted to the

253

Art 64(1) ICC Statute.
ICC, Decision on the Admission into Evidence of Materials Contained in the Prosecution's list of Evidence,
Prosecutor v. Bemba (ICC-01/05-01/08-1022), 19 November 2010, 23; see also ICC, Judgment on the Appeal
of Mr Katanga Against the Decision of Trial Chamber II of 20 November 2009 Entitled “Decision on the Motion of the Defence for Germain Katanga for a Declaration on Unlawful Detention and Stay of Proceedings”,
Prosecutor v. Katanga and Ngudjolo (ICC- 01/04-01/07-2259), 12 July 2010, 47.
255
ICC, Judgment on the Appeal of Mr Katanga Against the Decision of Trial Chamber II of 20 November 2009
Entitled “Decision on the Motion of the Defence for Germain Katanga for a Declaration on Unlawful Detention
and Stay of Proceedings”, Prosecutor v. Katanga and Ngudjolo (ICC- 01/04-01/07-2259), 12 July 2010, 46.
256
ibid.
257
ibid, 43.
258
ICC, Reasons for “Decision of the Appeals Chamber on the Defence application ‘Demande de suspension de
toute action ou procédure afin de permettre la désignation d'un nouveau Conseil de la Défense’ filed on 20 February 2007” issued on 23 February 2007, Prosecutor v. Lubanga (ICC-01/04-01/06-844), 9 March 2007, 15.
259
ICC, Decision on the Defence's Request Related to Language Issues in the Proceedings, Prosecutor v. Bemba
(ICC-01/05-01/08-307), 4 December 2008, 15.
260
ICC, Order to the Defence to Reduce the Number of Witnesses to Be Called to Testify at the Confirmation of
Charges Hearing and to Submit an Amended List of Viva Voce Witnesses, Prosecutor v. Samoei Ruto, Kiprono
Kosgey and Arap Sang (ICC-01/09-01/11-221), 25 July 2011, 11; ICC, Urgent Order to the Defence to Reduce
the Number of Witnesses to Be Called to Testify at the Confirmation of Charges Hearing and to Submit an
Amended List of Viva Voce Witnesses, Prosecutor v. Kirimi Muthaura, Muigai Kenyatta and Hussein Ali (ICC01/09-02/11-226), 10 August 2011, 16.
254

331

defence presentation of evidence with reference to the right to be tried without undue delay. 261 In this light, one Chamber has held that the defence strategy must respect both the procedural framework established by the Court's legal instruments and the overall interests of the
administration of justice. 262
The right of victims to call witnesses has been considered to be subject to the accused’s right to be tried without undue delay. 263 Chambers have also urged the Prosecution to
proceed more expeditiously with various matters, such as disclosure and the translation of
documentary evidence, in order to prevent delays in the trial process. 264 Similarly, the defence has been urged to carefully select portions of its evidence that had to be translated, in
order to safeguard the accused’s right to be tried without undue delay. 265 Similarly, Chambers
have kept a tight hold on the scheduling of trial proceedings, emphasizing that promptness is
crucial in light of the right to be tried without undue delay. 266 Furthermore, the Appeals
Chamber has found that a Chamber must weigh the effect of admission of evidence against
this right. 267 In that regard, it has been held that the broad admission of evidence will speed
up proceedings, since this avoids extensive arguments about the evidence. 268 However, it has
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also been held that a Chamber should exclude evidence if the time anticipated for its presentation is disproportionate to its potential probative value. 269
Like the ad hoc Tribunals, the ICC has addressed the right to be tried without undue
delay in joint trials. In one decision, the Court appears to have found that the right of one coaccused to a trial without undue delay may not be invoked to prevent the other from using
procedural remedies. 270 However, two later decisions have held that the rights of accused
persons rights must be ascertained in light of their co-accused’s rights to be tried without undue delay. 271 Finally, a Prosecution request to amend the indictment has been rejected because this would result in undue delay. 272
The decisions quoted in the above contain no more than perfunctory references to the
right to be tried without undue delay. There are only a few examples of more extensive discussions of this right, and the parameters used that determine its violation. One example,
touching upon issues of delay was the Katanga and Nugjdolo Chui Chamber’s decision to
sever the cases against the two accused, and use Regulation 55 to recharacterize the facts
charged against Katanga in November 2012 (‘Notice Decision’). The majority of the Chamber acknowledged that employing regulation 55 at such a late stage of the proceedings might
result in delays, but noted that establishing whether this would be undue would depend on the
facts and circumstances of the case. 273 In justifying its approach, it relied on case law of the
ECtHR, and noted specifically that the Chamber could compensate for possible delays by
granting the accused a reduction of his sentence. 274 On a general level, the Appeals Chamber
had already found that a recharacterization of facts charged was not prohibited under the
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ECHR or the ACHR, or in the case law of their respective Courts. 275 The Chamber further
noted that it was premature to assess whether its decision would cause undue delay, and held
that its decision was necessary to ‘close accountability gaps’. 276
Judge Christine van den Wyngaert strongly dissented from the majority’s approach,
because, amongst other things, the recharacterization of facts charged would necessarily
cause undue delay. She argued that a proper trial on the new charges would ‘entail lengthy
additional proceedings at a point in time where the trial should already have come to an
end.’ 277 She employed the criteria developed in IHRL to support her conclusion, noting the
limited complexity of the case, the diligent defence presented by the accused, and the fact
that therefore, any and all substantial delays caused by the Notice Decision ‘would be entirely
attributable to the Majority itself’. 278 Nevertheless, the Appeals Chamber subsequently confirmed the approach of the Trial Chamber’s majority. It held that the defendant’s arguments
regarding undue delay were ‘premature’, although it did caution the Trial Chamber to be
‘particularly vigilant’ in guarding against delays. 279 Judge Cuno Tarfusser dissented from the
majority, but his dissent did not touch upon the issue of delay. 280
The Judgment in the case followed in March 2014, one year and four months after the
Notice Decision. Regarding the issue of delay, the Trial Chamber considered that it had constantly been guided by considerations of expeditiousness, and that the right to be tried without undue delay had been fully respected. 281 The majority’s consideration of this issue occupied one paragraph, which is striking given the strongly worded and extensive dissent of
275

ICC, Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor against the Decision of Trial Chamber I of 14 July 2009 entitled “Decision giving notice to the parties and participants that the legal characterisation of the facts may be subject to change in accordance with Regulation 55(2) of the Regulations of the Court”,
Prosecutor v. Lubanga (ICC-01/04-01/06-2205), 8 December 2009, 84.
276
ICC, Decision on the implementation of regulation 55 of the Regulations of the Court and severing the
charges against the accused persons, Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-3319-tENG/FRA),
21 November 2012, 45.
277
ICC, Decision on the implementation of regulation 55 of the Regulations of the Court and severing the
charges against the accused persons, Dissenting Opinion of Judge Christine van den Wyngaert, Prosecutor v.
Katanga and Ngudjolo (ICC-01/04-01/07-3319-tENG/FRA), 21 November 2012, 49.
278
ibid, 51.
279
ICC, Judgment on the appeal of Mr Germain Katanga against the decision of Trial Chamber II of 21 November 2012 entitled “Decision on the implementation of regulation 55 of the Regulations of the Court and severing
the charges against the accused persons”, Prosecutor v. Katanga (ICC-01/04-01/07-3363), 27 March 2013, 98.
280
ICC, Judgment on the appeal of Mr Germain Katanga against the decision of Trial Chamber II of 21 November 2012 entitled “Decision on the implementation of regulation 55 of the Regulations of the Court and severing
the charges against the accused persons”, Dissenting Opinion of Judge Cuno Tarfusser, Prosecutor v. Katanga
(ICC-01/04-01/07-3363), 27 March 2013, 98.
281
ICC, Jugement rendu en application de l’article 74 du Statut, Prosecutor v. Katanga ( ICC-01/04-01/073436), 7 March 2014, 1590, 1591: ‘pour la Chambre, les exigences de l’article 67-1-c ont donc été pleinement
respectées.’ As a result, its subsequent sentencing judgement thus did not lower the sentence, which the Chamber had suggested earlier as a possible compensation for delays: ICC, Décision relative à la peine (article 76 du
Statut), Prosecutor v. Katanga (ICC-01/04-01/07-3484), 23 May 2014.

334

Judge Christine van den Wyngaert. Amongst other things, she considered the accused’s right
to be tried without undue delay to have been violated, a finding which she supported with
many references to IHRL, including the ICCPR, ECHR, ACHPR, and ACHR, and to the jurisprudence of their supervisory mechanisms. 282 Furthermore, she quoted the parameters employed in human rights law to determine whether a delay has been undue, relying on case law
of the ECtHR, and she considered that, while complexity may impact on the length of the
proceedings, the ‘decisive element’ is the conduct of the authorities. 283 In her opinion, the
Chamber was itself solely responsible for the delays subsequent to the Notice decision and
these could have been prevented ‘had the Notice Decision been rendered in due time and with
sufficient specificity.’ 284 Regarding the complexity of the case, she noted that ‘[t]he charges
now concern one accused and are based on a single attack on a single location on a single
day, which renders the case factually far less complex than many multi-accused cases before
other international courts and tribunals. In these circumstances, the delays are inexplicable
and unjustifiable.’ 285 She therefore concluded that ‘the extreme tardiness of the Notice Decision, in combination with the poor handling of the ensuing proceedings, has resulted in inexcusable delays’, which she considered to have violated the accused’s right to be tried without
undue delay. 286 Finally, referring to case law of the ECtHR, Judge van den Wyngaert cited
the specificity of international criminal trials as requiring a more stringent obligation for the
authorities to act diligently, because any case before the ICC ‘necessarily involves very high
stakes for the accused’. 287
Before assessing these decisions, two further decisions that have touched upon the issue of delay are first discussed. In Gbagbo, the Chamber tested its decision to postpone the
confirmation of charges hearing against the right to be tried without undue delay, recalling its
obligation under article 21(3) to respect internationally recognized human rights. 288 The
Chamber cited the ECtHR in support of the contention that assessments of undue delay must

282

ICC, Jugement rendu en application de l’article 74 du Statut, Minority Opinion of Judge Christine van den
Wyngaert, Prosecutor v. Katanga ( ICC-01/04-01/07-3436 -AnxI), 7 March 2014, 120.
283
ibid, 122.
284
ibid, 126.
285
ibid, 128; similarly ICC, Decision on the implementation of regulation 55 of the Regulations of the Court and
severing the charges against the accused persons, Dissenting Opinion of Judge Christine van den Wyngaert,
Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-3319-tENG/FRA), 21 November 2012, 51.
286
ICC, Jugement rendu en application de l’article 74 du Statut, Minority Opinion of Judge Christine van den
Wyngaert, Prosecutor v. Katanga ( ICC-01/04-01/07-3436 -AnxI), 7 March 2014, 131.
287
ibid, 125.
288
ICC, Decision adjourning the hearing on the confirmation of charges pursuant to article 61(7)(c)(i) of the
Rome Statute, Prosecutor v. Gbagbo (ICC-02/11-01/11-432), 3 June 2013, 39.

335

be ‘determined on a case-by-case basis, taking into account the particularities of the case’. 289
Despite its initial reliance on ECtHR case law, including of the parameters used by it to determine undue delay, the Chamber subsequently balanced the possible delays caused by the
postponement against the seriousness of the charges, the complexity of the case, and the fact
that postponement was provided for by the ICC Statute. 290 Judge Fernandez de Gurmendi
dissented, amongst other things, because she believed the postponement would be ‘to the
detriment’ of the accused’s right to be tried without undue delay. 291 Neither the majority nor
the dissenting Judge provided extensive reasoning in supporting their conclusion.
In Kenyatta, the Chamber weighed the Prosecution’s request to adjourn the trial date
against the possible implications this would have for the accused’s right to be tried without
undue delay. 292 Although the Chamber was quite critical of the conduct of the Prosecutor thus
far, it nonetheless considered that the relative complexity of the case, as well as the fact that
he was awaiting trial in freedom, made that ‘an adjournment of limited duration … would not
be inconsistent with the rights of the accused.’ 293
These three examples reflect an approach to the right to be tried without undue delay
that is comparable to that of the ad hoc Tribunals, particularly of the ICTR. The decision in
Kenyatta relied mainly on the case’s complexity to justify further delays in the commencement of the trial, without substantiating what this complexity entailed, or reflecting on the
possible responsibility of the judicial or prosecutorial authorities for this. The decision in
Gbago also relied on the complexity of the case without adding any substantiation, and on the
seriousness of the charges, which is not an acceptable parameter in IHRL that may impact on
assessments of undue delay. Finally, the decisions in Katanga fail to engage with serious allegations of undue delay raised by one of the members of the bench. Her and the defence’s
allegations of delay were summarily discarded, with no reference to IHRL, which raises
questions regarding the ICC’s obligation to adhere to internationally recognized human
rights, enshrined in Article 21(3) of the Statute. On a general level, the ICC has found that
the complexity of cases mitigates possible delays. In assessing such complexity, various as-
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pects specific to the context in which the ICC operates have been mentioned. For example,
one Chamber has specified that both the fact that all the evidence is situated abroad, as well
as the enormous amount of it significantly complicate the pre-trial process. 294 A Single Judge
has similarly considered that the volume of the evidence, the disclosure process and the number of filings contribute to the case’s complexity. 295 Another has examined the multiplicity of
the crimes alleged, the distance between the accused’s actions and the scene of the actual
crimes, and the reliance on novel forms of individual responsibility as contributing to the
complexity. 296

4.2.

Analysis: Comparison and the ICC’s use of IHRL

To a certain extent, not much can yet be said about the ICC’s approach to the right to be tried
without undue delay. Like the ad hoc Tribunals, it has employed this right as a device to
streamline its proceedings, and to limit certain procedural actions by the parties. However, it
has not to date addressed the question whether a specific accused person’s right to be tried
without undue delay has been violated. Having commenced its operations eleven years ago, it
is too early to judge the ICC’s performance regarding the right to be tried without undue delay. Thus far, the pace of the proceedings before the Court seems similar to that of those before its ad hoc predecessors. In addition, it has followed in the footsteps of their problematic
approach to the right to be tried without undue delay.
When it comes to reliance on IHRL, the ICC’s case law regarding the right to be tried
without undue delay has included summary references to the ECHR, ICCPR, ACHR, and the
ACHPR. 297 The Court has also referred to the case law of the ECtHR 298 and the IACtHR,299
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as well as to the observations of the HRC. 300 None of its decisions discussed the basis on
which the Court referred to these sources. It is difficult to draw general conclusions from this
limited amount of case law about the impact of IHRL on the ICC’s practice – even more so
because the decisions that did refer to IHRL, including precedents from human rights courts
and supervisory bodies, did so in a perfunctory way. The Chambers tend to include a reference to either the provisions of human rights treaties or case law of the ECtHR and the IACtHR, but have failed to engage with the content of respective guarantees and principles developed in the case law. In one case, the Court held that an excessive workload cannot excuse
violations of the right to be tried without undue delay, which it supported by a reference to
ECtHR case law. 301 At the same time, the Court has emphasized the relevance of its own specific context and has stated that although it paid careful attention to the case law of ‘other
international bodies’, the Court’s decisions must always be taken in the context of its own
work and the requirements of the particular case before it. 302 This has been held to impact on
the expeditiousness of its trials. According to the Court, the complexity of the crimes that it
adjudicates renders it essential that a trial be properly managed. 303 On a general level, however, the ICC has thus far only made limited use of IHRL regarding the right to be tried without undue delay. It has included references to human rights conventions or case law of human
rights courts and supervisory bodies, but it has not truly engaged with the content of such
sources.
The average length of proceedings before the ICC thus far is somewhere between the
ICTY and the ICTR. To date, the ICC has completed three trials at first instance, which took
around four-and-a-half, six, and six-and-a-half years for Ngudjolo, Lubanga, and Katanga
respectively. The appeal in Lubanga has taken more than two-and-a-half years. Two further
trials have commenced but are not proceeding expeditiously: Bemba has been in ICC custody
for around six-and-a-half years and closing arguments have taken place in November 2014.
299
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Furthermore, Ruto and Sang, who are not provisionally detained, waited around two-and-ahalf years between indictment and the commencement of trial in September 2013. Some of
the cases currently at the pre-trial stage have been plagued with delays. Gbagbo has been in
ICC custody since late 2011, the confirmation of charges hearings have been completed on
28 February 2013 and the decision confirming the charges was issued in June 2014, but it is
difficult to predict when his actual trial might commence. 304 The charges against incumbent
Kenyan president Kenyatta were confirmed on 23 January 2012, less then a year after he was
summoned. However, after almost three years of uncertainty, the Prosecutor dropped the
charges against him in December 2014. 305 Finally, Ntaganda has been in ICC custody since
March 2013, the confirmation of charges hearings have been concluded on 14 February 2014,
and the charges have been confirmed in June 2014. His trial is set to commence in June 2015,
so the relatively swift progress in this case so far is promising. 306
It may be premature to judge the ICC’s performance on the numbers presented here,
particularly given the fact that the length of these proceedings cannot be attributed to the
Court alone. 307 However, the conduct of prosecutorial and judicial authorities has undoubtedly contributed to delays in several of these instances. For example, the proceedings against
Lubanga have been stayed twice for a total of around eight months as a result of prosecutorial
misconduct. 308 Although the Appeals Chamber has noted the negative impact of those stays
on the accused’s right to be tried without undue delay, 309 the trial judgment contained no con304
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sideration of possible violations of this right. In addition, the consequences of the decision to
recharacterize the facts charged in Katanga have been subject to criticism, including from
one of the members of the Chamber. In that regard, it is even more striking that the majority
failed to properly consider the possible violation of the accused’s right to be tried without
undue delay. Instead of assessing the parameters established in IHRL, like Judge Van den
Wyngaert did in her dissent, the majority simply asserted that it had constantly been guided
by considerations of expeditiousness. 310 Similarly, the two other decisions that contained a
more than perfunctory reference to the right to be tried without undue delay failed to properly
consider these parameters. 311 Even though one of them cited these parameters, the Chamber
instead relied on the seriousness of the charges and the complexity of the case to justify its
decision to postpone the confirmation hearing. 312

5.

Conclusion

Much has been written about the slow pace of international criminal justice. From the perspective of this study, the interesting question is how this has impacted on the ICTs’ interpretation and application of the right to be tried without undue delay. As has been seen, the
ICTs’ claim to be guided by IHRL and practice regarding this right. Upon closer scrutiny,
however, it appears that the ICTs’ use of IHRL is quite selective. They often rely on case law
of human rights courts and supervisory bodies to underline the casuistic nature of this right,
and that there are no absolute time limits for the length of proceedings to remain reasonable.
Similarly, they have often referred to IHRL to support their reliance on the complexity of the
cases before them as a justification of the length of proceedings. However, other aspects of
the ICTs’ practice regarding the right to be tried without undue delay significantly depart
from IHRL, but the ICTs’ have not thus far justified, or even acknowledged such departures.
The ICTs rely far more on the complexity of the cases before them than would appear
admissible in IHRL. In addition, they have failed to truly connect the complexity of their cases to the length of their proceedings. When defendants raise allegations of undue delay, the
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Rome Statute, Prosecutor v. Gbagbo (ICC-02/11-01/11-432), 3 June 2013, 41.
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ICTs’ generally invoke the case’s complexity without truly substantiating this, or, importantly, assessing the possible responsibility of the judicial and prosecutorial authorities for that
complexity, or ways in which the case could have proceeded more expeditiously despite such
complexity. In IHRL, the conduct of the authorities is the key factor in determining whether a
delay has been undue, another aspect of IHRL that the ICTs have not recognized. Furthermore, the ICTs have relied on parameters additional to those that have been recognized in
IHRL as relevant to determinations of undue delay. The ad hoc Tribunals have invented the
requirement of ‘prejudice’, which, in their reigning approach to undue delay, must be proven
by the defence in order for delays to be found undue. In addition, Tribunals and the ICC have
relied on the gravity of the crimes charged as a factor impacting on undue delay assessments,
which suggests that individuals who are accused of serious crimes are entitled to a lesser degree of human rights protection, a notion that goes against the very foundation of IHRL. Finally, the ICTs have consistently imposed the burden of proof regarding the parameters to
establish undue delay on the defence. The reigning approach in IHRL is the opposite: the
defence must show that the proceedings were lengthy, on a prima facie level, whereupon the
burden of proof shifts to the authorities to explain and justify this length.
It thus appears that the ICTs have a very distinct approach to the right to be tried
without undue delay, as compared to IHRL. However, the ICTs themselves have not rationalized their approach as a departure from internationally recognized human rights, which renders it more difficult to assess whether their approach might be justifiable from the perspective of the unique context in which they operate. Admittedly, the inherent complexity of an
international criminal trial should grant the ICTs a certain measure of leeway regarding the
length of their proceedings. However, the blanket and at times unsubstantiated manner in
which they have invoked the complexity of their cases detracts from such a justification, particularly in the context of several cases, discussed in the above, where the defence and even
members of the bench have claimed that delays resulted from the ICTs’ own actions. Proper
contextualized interpretations of the right to be tried without undue delay would require better substantiation and justification. What is more, ICC Judge Van den Wyngaert has argued
that the particular context of an ICT, where so much is at stake for defendants, would perhaps
imply a stronger obligation of special diligence on the part of the judicial authorities. 313
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See supra section 4.1.
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CHAPTER 7

ADHERENCE
TOWARDS

AND
A

CONTEXTUALIZATION:
METHODOLOGICAL

FRAMEWORK FOR THE INTERPRETATION
AND

APPLICATION OF HUMAN RIGHTS

NORMS

1.

Introduction

This Chapter develops a methodological framework for the properly contextualized interpretation and application of human rights norms by the ICTs in their procedural practice. The
first part of this Chapter categorizes the ways in which the ICTs have interpreted and applied
international human rights norms. Based on the foregoing chapters, two approaches have
been identified. The first is adherence to IHRL and the second is the contextualization of human rights norms based on the specific circumstances in which the ICTs operate. These approaches are not mutually exclusive. Quite the contrary, they constitute the two pillars upon
which the ICTs should build their procedural practice regarding their interpretation and application of human rights norms. Often, the ICTs can only truly adhere to IHRL by properly
contextualizing their interpretation and application of human rights norms.
Section 2 addresses the ICTs’ adherence to IHRL and section 3 assesses the contextualization of international human rights norms in their procedural practice. The discussion of
contextualization addresses the specific contextual factors that have impacted on the ICTs’
interpretative practice, and the modalities of contextualization that can be discerned from it.
This will result in an overview of the main parameters of the ICTs’ contextualization practice
and, importantly, its strengths and pitfalls. Section 4 builds on the foregoing analysis to construct a methodological framework that recommends several interpretative steps and parameters that should guide the ICTs’ interpretation and application of human rights norms.

2.

Adherence to IHRL

The previous chapters have shown that there are many similarities between the interpretation
and application of human rights norms by the ICTs and the interpretations of these norms in
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IHRL. Two phenomena have driven these similarities. The first is the legislative influence of
IHRL, which pertains to the impact of this body of law on the legal instruments of the ICTs.
The second is the ICTs’ interpretation and application of their legal instruments in a manner
consistent with IHRL.

2.1.

Legislative influence

Legislative influence of IHRL on the procedural law of the ICTs has manifested itself both
explicitly and implicitly. Explicit legislative influence is shown by the incorporation of human rights norms in the legal instruments of the ICTs. Implicit legislative influence is shown
by the incorporation of procedures in the ICTs’ legal instruments that aim to protect the rights
of persons implicated by their activities, without explicitly enshrining the right in question.
Explicit legislative influence of IHRL has partially manifested itself with regard to the
rights that have been addressed by this study. Both the Statutes of the ad hoc Tribunals and
that of the ICC enshrine the right to be tried without undue delay in their provisions pertaining to the rights of accused persons. 1 Similarly, the right to liberty has been incorporated in
Article 55 of the ICC Statute, which provides for the rights for persons during the investigation. The right to privacy has not been incorporated in the legal instruments of the ICTs, nor
do the legal instruments of the ad hoc Tribunals provide the right to liberty. In addition to the
rights that have been addressed in this study, the legal instruments of the ICTs provide several other human rights norms, mainly related to the right to a fair trial, but also, for example,
the right of suspects to be assisted by counsel during questioning. 2
Implicit legislative influence of IHRL on the legal instruments of the ICTs has manifested itself partially with regard to the rights that have been addressed by this study. The
Statutes of the ICTs reflect a limited legislative influence of the right to privacy. No such
influence could be identified with regard to the ad hoc Tribunals: their legal instruments do
not provide procedures that regulate interferences with privacy in the course of the investigations, as is required by IHRL. The legal instruments of the ICC suggest very limited legislative influence of IHRL regarding the right to privacy. Its Statute provides a legal basis for
requests for legal assistance in the form of search and seizure operations, a prime example of
an investigative measure that interferes with privacy. 3 However, there is no specific legal

1

Art 21(4)(c) ICTY Statute; Art 20(4)(c) ICTR Statute; Art 67(1)(c) ICC Statute.
Art 21 ICTY Statute; Rule 42 ICTY RPE; Art 20 ICTR Statute; Rule 42 ICTR RPE; Arts 55 and 67 ICC Statute.
3
Art 93(1)(h) ICC Statute.
2
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basis for requests that pertain to other coercive measures, nor do the ICC’s legal instruments
regulate such interferences by making their execution subject to checks and guarantees, as is
required by IHRL. 4
The Statutes and RPEs of the ad hoc Tribunals lay down procedures for the arrest and
subsequent provisional detention of suspects and accused persons, thus evincing a measure of
implicit legislative influence of IHRL with regard to the right to liberty. For example, there
must be a reasonable suspicion before a suspect can be arrested, and detained persons can
apply for provisional release pending trial. 5 The grounds upon which detained persons can be
granted release partially mirror the grounds for provisional detention in IHRL. These procedures aim to prevent arbitrary and unlawful deprivations of liberty, as required by IHRL. Although, as has been shown, the regulation of liberty deprivation before the ad hoc Tribunals is
not in line with IHRL, 6 the procedures laid down in their legal instruments do evince partial
legislative influence of IHRL. For example, the judges of the ad hoc Tribunals amended their
RPEs in order to bring its provisional release regime more in line with IHRL. 7 The regulation
of liberty deprivation before the ICC shows a stronger legislative influence of IHRL. For example, the Statute requires both a reasonable suspicion and a ground for provisional detention, while grounds for detention are almost identical to the grounds recognized in IHRL. 8
Similarly, the ICC Statute requires mandatory periodic review of the continued necessity of
detention. 9
There has also been implicit legislative influence of IHRL regarding the right to be
tried without undue delay. For example, in addition to the explicit provision of this right, the
Statutes of the ICTs require Chambers to ensure the expeditiousness of the proceedings. 10
Moreover, the legal instruments of the ICTs incorporate rules and procedures that aim to facilitate the expeditiousness of the proceedings. For example, the Security Council amended
the Statutes of the ad hoc Tribunals to enable the appointment of ad litem judges to increase
the capacity of the Tribunals and enable them to handle more cases at the same time. 11

4

See supra Chapter 4, section 4.2.1.
Rules 64 and 65, ICTY and ICTR RPE; see further supra Chapter 5, section 3.1.
6
For a summary of the discrepancies between the ad hoc Tribunals’ law and practice and IHRL, see supra
Chapter 5, section 3.5.
7
See supra Chapter 5, section 3.5.
8
Art 58 and 60 ICC Statute.
9
Art 60(3) ICC Statute.
10
Art 20(2) ICTY Statute; Art 19(2) ICTR Statute; Art 64(1) ICC Statute.
11
Art 13ter ICTY Statute, as amended by UNSC Resolution 1481 (14 August 2002) UN Doc S/RES/1481; Art
12ter ICTR Statute, as amended by UNSC Resolution 1432 (14 August 2002) UN Doc S/RES/1432.
5
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2.2.

Consistent Interpretation

The second way in which the ICTs have adhered to IHRL is by interpreting and applying
their legal instruments in a manner consistent with international human rights norms. 12 Article 21(3) of the Statute explicitly requires the ICC to do this, and this provision has been said
to codify existing practice before the ad hoc Tribunals, which have indeed confirmed that
they are bound by internationally recognized human rights. 13 Such consistent interpretation
has occurred explicitly, when ICTs rely on IHRL norms and interpretations by human rights
courts and supervisory bodies for the purpose of interpretation and application of their own
instruments. There has also been implicit consistent interpretation, when the ICTs do not refer to such sources, but it is clear from their decisions that they have been inspired by IHRL.
With regard to the right to privacy, there has been a limited amount of implicit consistent interpretation before the ICTs. For example, there is some practice at the ICTs of judicial authorization for coercive measures that could infringe upon the right to privacy. The
Prosecutor may have sought such authorization in order to adhere to IHRL, which incorporates a strong preference for judicial authorization for coercive measures. However, the judicial warrants granted in such cases did not address any formal or material conditions for the
interference with privacy rights as would be required by IHRL, nor did they refer to IHRL. 14
Decisions regarding the admissibility of evidence allegedly gathered in violation of the right
to privacy evince more explicit consistent interpretation. In such decisions, the ICTs generally cite the right to privacy contained in human rights instruments, as well as case law of the
ECtHR. 15 The ICC has even found a violation of the right to privacy because a coercive
measure was not proportionate, a requirement that the Court based on case law of the ECtHR. 16 However, the fact that the ICTs profess to adhere to IHRL in these decisions should

12

Similarly Lorenzo Gradoni, ‘The Human Rights Dimension of International Criminal Procedure’ in Göran
Sluiter and others (eds), International Criminal Procedure - Principles and Rules (OUP 2013), 92, who notes
that ‘interpretation of procedural rules in the light of human rights standards is a relatively frequent occurrence.’
13
On the ad hoc Tribunals’ obligation to respect internationally recognized human rights, see supra Chapter 3,
section 2.
14
See eg ICTY, Mandat Faisant Suite à la Requête aux finds d’une Ordonnance et d’un Mandat Autorisant la
Perquisition du Quartier Général de la Brigade de Bratunac, Armée de la Republika Srpska, Republika Srprska,
Bosnie-Herzégovine, et la Saisie d’Éléments de Preuve Pertinents Trouvés sur Place, Prosecutor v. Karadžić
and Mladić (IT-95-18-I), 24 February 1998; ICTY, Search Warrant for the Public Security Centre (CJB) Srpkso
Sarajevo, Prosecutor v. Karadžić (IT-95-5/18-T), 11 September 2003; see further supra Chapter 4, section 3.1.
15
See eg ICTY, Decision on the Defence ‘Objection to Intercept Evidence’, Prosecutor v. Brđanin (IT-99-36T), 3 October 2003, 29; ICC, Decision on the Admission of Material from the ‘Bar Table’, Prosecutor v.
Lubanga (ICC-01/04-01/06-1981), 24 June 2009; see supra Chapter 4, sections 4.1.1. and 4.2.1.
16
ICC, Decision on the Confirmation of Charges, Prosecutor v. Lubanga (ICC-01/04-01/06-803-tEN), 29 January 2007, 82; similarly ICC, ICC, Decision on the Admission of Material from the ‘Bar Table’, Prosecutor v.
Lubanga (ICC-01/04-01/06-1981), 24 June 2009, 38.
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not be taken to imply that their approach is actually in line with the right to privacy. Quite the
contrary, this right is significantly underprotected in the law and practice of the ICTs. 17
The case law of the ICTs regarding provisional release is replete with references to
IHRL, and thus displays a large measure of explicit consistent interpretation. Although various aspects of the actual approach of the ICTs to provisional release are inconsistent with the
international human right to liberty, the ICTs often refer to sources of IHRL when interpreting and applying aspects of their legal frameworks regarding provisional detention. 18 For
example, the ICC has often held that in IHRL provisional detention should be the exception
and release should be the rule, a maxim that it claims to be reflected in its legal instruments.19
The ICC has also held that the duty to periodically review provisional detention is not only
incumbent on the Pre-Trial, but also on the Trial Chamber. 20 The ICTY has also noted that
the removal of the requirement of ‘exceptional circumstances’ for provisional release was
fully in line with IHRL. 21
The ICTs’ approach to the right to be tried without undue delay displays a limited
measure of implicit consistent interpretation. Their approach to this right as a whole substantially departs from IHRL, but aspects of it are clearly inspired by the international human
right to be tried without undue delay nonetheless. For example, the ad hoc Tribunals have
generally held that a determination of whether the right to be tried without undue delay has
been violated hinges on an assessment of five factors, four of which have clearly been drawn
from IHRL, even though the Tribunals do not explicitly acknowledge this. 22 Similarly, their
interpretation and application of these factors has often been substantiated with references to
case law of the ECtHR. 23 In addition, all ICTs have relied on the right to be tried without
undue delay as a device to expedite the proceedings by, for example, limiting the parties’ use

17

See supra Chapter 4, section 5.
For a brief overview, see supra Chapter 5, sections 3.5. and 4.7.
19
See eg ICC, Decision on the Powers of the Pre-Trial Chamber to Review Proprio Motu the Pretrial Detention
of Germain Katanga, Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-330), 18 March 2008, 7: ICC,
Decision on Application for Interim Release, Prosecutor v. Bemba (ICC-01/05-01/08-403), 14 April 2009, 36.
20
See eg ICC, Decision Reviewing the “Decision on the Application for the Interim Release of Thomas Lubanga Dyilo”, Prosecutor v. Lubanga (ICC-01/04-01/06-976), 9 October 2007, 8; ICC, Decision on the Review of
the Detention of Mr Jean-Pierre Bemba Gombo Pursuant to Rule 118(2) of the Rules of Procedure and Evidence, Prosecutor v. Bemba (ICC-01/05-01/08-743), 1 April 2010, 2; see further supra Chapter 5, section 4.1.
21
See eg ICTY, Decision on Miroslav Tadić’s Application for Provisional Release, Prosecutor v. Simić et al
(IT-95-9-PT), 4 April 2000, 8.
22
See eg ICTR, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial Chamber II Decision of 2
October 2003 Denying the Motion to Dismiss the Indictment, Demand Speedy Trial and for Appropriate Relief,
Prosecutor v. Mugiraneza (ICTR-99-50-AR73), 27 February 2004, 3; for a full discussion, see supra Chapter 6,
section 3.2.
23
See generally, supra Chapter 6, section 3.3.
18
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of certain procedures. 24 The ICTs’ approach to the right to be tried without undue delay thus
evinces a mix of implicit and explicit consistent interpretation. Nevertheless, this has resulted
in an approach to this right that is not in line with IHRL. 25
The impact of IHRL on the procedural practice of the ICTs is thus substantial. The
ICTs have displayed an awareness of the fact that the norms in their legal instruments do not
operate in a legal vacuum, but are often based on parallel provisions in human rights instruments, which, in turn, have been further developed by human rights courts and supervisory
bodies. The case law of the ECtHR in particular has often been quoted by the ICTs. 26
Generally, the ICTs have acknowledged their obligation to abide by internationally
recognized human rights. The resulting adherence to IHRL has manifested itself in three modalities of consistent interpretation that can be discerned in the ICTs’ procedural practice. 27
These modalities illustrate the normative force of international human rights norms with respect to the law and practice of the ICTs.
The first is simple consistent interpretation. This occurs when the ICTs refer to IHRL
when interpreting and applying their own internal legal instruments, and when they use IHRL
and human rights precedents to give meaning to the provisions of their internal law. For example, the ICC has often referred to case law of the ECtHR in its interpretation and application of the conditions provided by its Statute for lawful provisional detention. 28 The second
modality of consistent interpretation is the creation of procedural remedies that are absent
from the ICTs’ legal instruments, but that are. This has been called the ‘power-conferring
function’ of human rights norms. 29 For example, the ad hoc Tribunals have held that they
have an obligation to provide remedies for human rights violations because IHRL required
this, even though their internal legal instruments did not provide for this possibility. 30 The
third modality is overriding and setting aside the internal legal instruments of the ICTs because they conflict with an internationally recognized human right. For example, the ICC has
set aside its statutory obligation to return witnesses to their country of origin subsequent to
24

See generally, supra Chapter 6, in particular sections 3.2.3., 3.2.4., and 4.1.
See supra Chapter 6, sections 3.3 and 4.2.
26
William Schabas, ‘Synergy or Fragmentation? International Criminal Law and the European Convention on
Human Rights’ (2011) 9 J Int’l Crim Just 609, p. 613, who explains this reliance on the ECtHR by noting that it
‘offers the most detailed and sophisticated jurisprudence on international fair trial standards and related issues.’
27
Similarly Gradoni (n 12), 92-94; Krit Zeegers, ‘De Invloed van Mensenrechten op het Internationaal Strafprocesrecht’ in Denis Abels, Menno Dolman and Koen Vriend (eds), Dialectiek van Nationaal en Internationaal
Strafrecht (Boom Juridische Uitgevers 2013), 386-392.
28
See supra Chapter 5, in particular sections 4.3., on the ICC’s interpretation and application of the conditions
for detention, and section 4.7., where the ICC’s use of IHRL is discussed in more detail.
29
Gradoni (n 12), 93.
30
See eg ICTR, Decision on Appropriate Remedy, Prosecutor v. Rwamakuba (ICTR-98-44C-T), 31 January
2007, 45.
25

350

their testimony, because their return would violate the effective enjoyment of their right to
request asylum in the Netherlands. 31
These modalities of consistent interpretation underline the broad scope of the ICTs’
obligation to adhere to IHRL. 32 This duty not only requires the ICTs to interpret and apply
the provisions in their legal instruments in a manner consistent with IHRL, but also requires
them to fill the gaps in their legal instruments to ensure the effective protection of IHRL, and
even to set their provisions aside if their application would conflict with internationally recognized human rights. However, in practice, this obligation of adherence to IHRL has not
always been implemented in a ways that result in actual consistent interpretation. As has been
seen, the procedural practice of the ICTs deviates from IHRL in many respects.

3.

Contextualization

The second approach to IHRL that can be discerned from the ICTs’ law and practice is a contextual one. The ICTs have given their own interpretation to certain human rights norms, often in a way that takes the specific context in which they operate into account. In a sense, the
ICTs have thus developed ‘special’ human rights law that specifically governs the conduct of
international criminal proceedings, and that differs from the way in which human rights
norms are interpreted and applied by human rights courts and supervisory bodies assessing
the conduct of domestic criminal proceedings.
Although the ICTs are bound by international human rights norms, the creation of a
form of lex specialis in this area for and by the ICTs has been shown to be permissible from a
legal perspective. Several justifications for such a contextual approach have been developed
in the first two chapters of this study. 33 International law generally, and IHRL in particular,
has developed to govern the conduct of states, not ICTs. The way in which these norms have
been devised and operate presumes the existence of a state. As a result, they are not always
easily transposable to the fundamentally different context of the ICTs. Human rights norms
only have meaning in the context in which they are actually applied: therefore, the differences between domestic criminal proceedings and those conducted by an ICT may require the
adaptation of the normative content of these norms, so that they can effectively fulfil their
31

ICC, Decision on Amicus Curiae Application and on the “Requête tendant à obtenir présentations des témoins
DRC-D02-P-0350, DRC-D02-P-0236, DRC-D02-P-0228 aux autorités néerlandaises aux fins dʹasile”, Prosecutor v. Katanga and Ngudjolo (ICC-01/04-01/07-3003-tENG), 9 June 2011, 73; see further supra Chapter 3,
section 3.2.2.
32
See, more extensively, supra Chapter 3, sections 2 and 3.2.2.
33
See supra Chapter 2, section 4, and Chapter 3, sections 4 and 5.
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purpose in the context of the ICTs. 34 Second, states and ICTs are permitted to devise special
law to govern the conduct of international criminal proceedings. Such law may deviate from
existing international law. 35 With these considerations in mind, the contextualized human
rights law and practice of the ICTs could be rationalized as lex specialis that governs the
practice of the ICTs, which differs from the lex generalis of general international human
rights law, which governs state practice.
However, the scope of the power to interpret rights contextually and to depart from
existing norms and their interpretations is important to determine. The nature of human rights
norms is incompatible with a complete freedom for the ICTs to reinterpret these norms in any
way they see fit. An unbridled power to change human rights standards would make the
ICTs’ obligation to adhere to ‘internationally recognized human rights’ devoid of meaning
and would undermine the protection of human rights norms in their context. Therefore, the
important question is what factors and considerations should guide the ICTs’ contextual interpretation and application of human rights norms. This section analyzes the practice of contextualization before the ICTs in order to identify its strengths and pitfalls. This will aid in the
subsequent construction of a methodological framework for the proper contextualization of
human rights norms before the ICTs.

3.1.

The specific context of international criminal justice

The specific characteristics of international criminal proceedings have impacted on the ICTs’
interpretation and application of human rights norms. This section shows what factors have
had such an impact. It discusses instances of both explicit contextualization, where the ICTs
admitted and justified their distinct interpretation, and implicit contextualization, where they
have deviated from accepted interpretations of human rights norms without acknowledging or
justifying this. The discussion is structured along the most prevalent contextual factors that
can be discerned from the ICTs’ law and practice regarding the three human rights norms that
have been studied. 36 As will be seen, these factors have mostly been relied upon by the ICTs
in justification of decreased human rights protection. At the same time, it must be emphasized
that the ICTs have also increased the scope of protection of certain human rights norms in
34

Gabrielle McIntyre, ‘Defining Human Rights in the Arena of International Humanitarian Law: Human Rights
in the Jurisprudence of the ICTY’ in Gideon Boas and William Schabas (eds), International Criminal Law Developments in the Case Law of the ICTY (Koninklijke Brill NV 2003), 194; see also supra Chapter 3, section 5.
35
See supra Chapter 2, section 4.3.
36
See also Christophe Deprez, ‘Extent of Applicability of Human Rights Standards to Proceedings before the
International Criminal Court: on Possible Reductive Factors’ (2012) 12 Int’l Crim L Rev 721, who identified a
set of ‘reductive factors’.
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their procedural practice, albeit primarily related to rights that have not been the subject of
this study. 37

3.1.1. Cooperation: the ICTs’ necessary reliance on states
The first President of the ICTY famously compared the Tribunal to ‘a giant without arms and
legs’. 38 In order to be able to ‘walk and work’, he argued, the ICTY needed state authorities,
‘artificial limbs’, because without their cooperation, ‘the ICTY cannot fulfil its functions’. 39
Unlike domestic courts, the ICTs do not have an entire state apparatus at their immediate disposal. They depend on the domestic authorities of a variety states for the execution of their
investigative measures and for the effectuation of their decisions to arrest suspects or to provisionally release them. Unavoidably, this dependence on states impacts on the practice of the
ICTs, including on their interpretation and application of human rights norms. 40
The ICC’s dependence on states was allegedly relied upon by the drafters of the Rome
Statute as a reason not to include the right to privacy in the Statute, and not to regulate the
imposition of coercive measures. 41 It has been shown that the legal frameworks of the ICTs
operate on the assumption that states are responsible for protecting the privacy rights of persons implicated by their investigative activities. 42 The absence of guarantees associated with
the execution of coercive measures, which are required under IHRL for lawful interference
with the right to privacy, can be attributed to this assumption underlying the legal frameworks of the ICTs. At the same time, both the ICC and the ICTY have cited their limited control over the investigation as a justification of their reluctance to conduct strict ex post facto
checks of the manner in which evidence has been obtained. According to the ICTs, excluding
evidence that has been obtained in breach of the right to privacy has no deterrent effect on
domestic authorities. 43 As a result, the cooperation context has significantly contributed to the
underprotection of the right to privacy in the law and practice of the ICTs.

37

See infra section 3.2.2. for an overview of the effects of the ICTs’ contextualization practice.
Antonio Cassese, ‘On the Current Trend Towards Criminal Prosecution and Punishment of Breaches of International Humanitarian Law’ (1998) 9 Eur J Int’l L 2, 13.
39
Ibid.
40
See also Gregory Gordon, ‘Towards an International Criminal Procedure: Due Process Aspirations and Limitations’ (2007) 45 Colum J Transnat’l L 635, 671-680, where he described the impact of the ‘fragmentation’ of
the ICTs’ criminal procedure on the protection of several human rights norms.
41
George Edwards, ‘International Human Rights Law Challenges to the New International Criminal Court: The
Search and Seizure Right to Privacy’ (2001) 26 Yale J Int’l L 323, 352, see supra Chapter 4, section 4.2.1.
42
See supra, Chapter 4, section 4.
43
Decision on the Admission of Material from the ‘Bar Table’, Prosecutor v. Lubanga (ICC-01/04-01/06-1981),
24 June 2009, 46; ICTY, Decision on the Defence ‘Objection to Intercept Evidence’, Prosecutor v. Brđanin (IT99-36-T), 3 October 2003, 63; reiterated in: ICTY, Decision on the Accused’s Motion to Exclude Intercepted
38
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The cooperation context has had a similarly significant impact on the ICTs’ law and
practice regarding provisional release. 44 Since the ICTs have no territory of their own, they
depend on states for the implementation of decisions to provisionally release accused persons. The ICTY has acknowledged that its strict approach to provisional release, including
the original requirement that a defendant has to prove ‘exceptional circumstances justifying
release’, departed from IHRL. The ICTY has held that this was justified by, inter alia, ‘the
unique circumstances in which the Tribunal operates’: the Tribunal ‘is not in possession of
any form of mechanism, such as a police force, that could exercise control over the accused,
nor does it have any control over the area in which the accused would reside if released.’45
Although the requirement of exceptional circumstances was later removed from both ad hoc
Tribunals’ RPEs, it has been shown that their approach to provisional release continued to
depart from IHRL, particularly, in imposing the burden of proof in such decisions on the defendant instead of the Prosecutor. 46 What is more, the necessity of state cooperation has led to
state guarantees being raised to constitute a quasi-requirement for obtaining provisional release before all ICTs. 47 Although this requirement is not enshrined in their legal instruments,
it is clear that the ICTs cannot and will not grant provisional release if no state is willing and
able to receive the accused.
The unavoidable reliance on state cooperation for enabling provisional release has
thus greatly impacted on the interpretation and application of the right to liberty before the
ICTs. Interestingly, the ICTs have each taken a distinct approach to this issue. The different
levels of cooperation can explain the difference in practice between the ICTY and the ICTR:
while the latter has never granted provisional release, the ICTY has become increasingly
permissive towards release. The ICTR has not provisionally released anyone due to the absence of states willing to receive ICTR accused, in contrast to the ICTY, where states of the
former Yugoslavia have generally been willing and able to receive the provisionally released

Conversations, Prosecutor v. Karadžić (IT-95-5/18-T), 30 September 2010, 10; see supra Chapter 4, sections
4.1.3. and 4.2.3.
44
See also Andrew Trotter, ‘Pre-Conviction Detention in International Criminal Trials’ (2013) 11 J Int’l Crim
Just 351, 365, 367-368.
45
ICTY, Decision on Motion for Provisional Release filed by the Accused Zejnil Delalić, Prosecutor v. Delalić
et al (IT-96-21-T), 25 September 1996, 19-20; See also Antonio Cassese, ‘The International Criminal Tribunal
for the Former Yugoslavia and Human Rights’ (1997) 4 Eur Hum Rts L Rev 329, 334, who argues that this
different approach can be justified by the fact that the ICTY operates in conditions in which a state could justifiably derogate from its human rights obligations, based on the security situation, by the serious nature of the
crimes, and because the host country refuses to allow defendants to move freely on its territory; see further supra Chapter 5, section 3.2.
46
See supra Chapter 5, sections 3.3.1. and 3.4.
47
See supra Chapter 5, sections 3.3.1. and 4.3.1.
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persons. 48 The ICC’s legal framework is generally in line with IHRL. 49 However, like the
ICTR, the Court has generally been reluctant to grant interim release, which can partly be
explained by the absence of states willing and able to receive accused persons. 50 Nevertheless, the ICC has adopted a more proactive approach towards procuring cooperation than its
ad hoc predecessors. Not only is the Court in the process of concluding interim release
agreements with states and has it concluded one such agreement with Belgium, there is some
practice of Pre-Trial Judges actively requesting states’ observations on the possible release of
accused persons. 51 This has resulted in the only decision to date where the ICC has granted
interim release, albeit in a case related to offences against the administration of justice, not to
the core crimes under the Statute. 52 It will be interesting to see how this practice further unfolds, but the ICC’s proactive approach is commendable from a human rights perspective. It
shows that the ICTs can give a different interpretation to human rights norms, and that such
interpretation can lead to the creation of distinct obligations for the ICTs that may not exist
for states under IHRL, but that may be necessary to ensure the effective protection of human
rights norms in the context of international criminal justice. With regard to the right to privacy, the ICTs seem to have concluded that their dependence on cooperation mandates a degree
of indifference towards the protection of this right. But the recent developments in the ICC’s
approach to interim release show that a more proactive approach can result in a higher level
of human rights protection. 53
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were no grounds for further detention: ICC, Judgment on the appeal of the Prosecutor against Pre-Trial Chamber
II's “Decision on the Interim Release of Jean-Pierre Bemba Gombo and Convening Hearings with the Kingdom
of Belgium, the Republic of Portugal, the Republic of France, the Federal Republic of Germany, the Italian
Republic, and the Republic of South Africa”, Prosecutor v. Bemba (ICC-01/05-01/08-631), 2 December 2009;
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ICC, Decision ordering the release of Aimé Kilolo Musamba, Jean-Jacques Mangenda Kabongo, Fidèle Babala Wandu and Narcisse Arido, Prosecutor v. Bemba et al (ICC-01/05-01/13-703), 21 October 2014; see supra
Chapter 5, section 4.4. for a more extensive discussion of this decision.
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(2010) 60 Am U L Rev 1, 69, who calls upon the ICTs to actively seek cooperation to ensure provisional release.
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3.1.2. Gravity of the crimes
The ICTs have a mandate to prosecute and try individuals allegedly responsible for the most
heinous of crimes. The ICTs have often cited the particular gravity of the crimes charged as a
justification for departing from IHRL, including in their law and practice regarding the rights
that have been analyzed in this study.
Like the cooperation context, the ICTY has cited the gravity of the crimes as a justification for its strict approach to provisional release, which departs from IHRL. 54 It has held
that the gravity of the crimes was ‘self-evident’, although it failed to explain why this gravity
mandated a strict approach to provisional release. 55 These considerations have been reiterated
in a number of cases. 56 At the same time, later case law evinces a lesser emphasis on the
gravity of the crimes as a factor impacting on provisional release decisions as such. Instead, a
general practice can be discerned from the case law of all ICTs, in which the gravity of the
crimes charged is consistently cited as a factor to be considered when assessing the risk of
flight, since the prospect of a high sentence is thought to increase the risk that the accused
will attempt to abscond. 57 Although this consideration is recognized in IHRL, the extent of
the ICTs’ reliance on it raises questions. Practically all accused persons before ICTs are
charged with grave crimes, as a result of which the importance attached to the gravity of the
crimes charged creates an almost irrebuttable presumption against release. 58 This presumption against release is further reinforced by a number of ICC decisions that initially refused
interim release to suspects of offences against the administration of justice. These decisions
relied heavily on the gravity of the crimes that these persons were charged with, despite the
fact that they are undeniably less grave than the core crimes within the jurisdiction of the
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et al (IT-96-21-T), 25 September 1996, 19-20, see supra, Chapter 5, section 3.2.
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ICTY, Decision Rejecting a Request for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 25 April
1996, 4; ICTY, Decision on Motion for Provisional Release Filed by the Accused Hazim Delić, Prosecutor v.
Delalić et al (IT-96-21-T), 24 October 1996, 20; ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20 December 1996, 4; ICTY, Decision on Motion for Provisional Release Filed
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Chapter 5, sections 3.1. and 3.4.
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See, regarding the ad hoc Tribunals, supra Chapter 5, section 3.2.1. Regarding the ICC, see supra Chapter 5,
section 4.2.1. See also Trotter (n 44), 361-362.
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See also ICC, Decision on the Admission of Material from the ‘Bar Table’, Prosecutor v. Lubanga (ICC01/04-01/06-1981), 24 June 2009, 44, where the ICC dismissed arguments in favour of the admission of evidence, based on the seriousness of the charges, because cases before it ‘will always be of high seriousness’.
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Court. 59 Appeal Judge Ušacka dissented from the Appeals Chamber’s confirmations of the
decisions denying release, citing, among other things, the limited gravity of the offences in
these cases as compared to the core crimes within the ICC’s jurisdiction. 60
The gravity of the crimes charged has also impacted on the ICTs’ interpretation and
application of the right to be tried without undue delay. The ad hoc Tribunals have weighed
the gravity of the crimes charged as a factor that directly impacts on a determination of
whether the right to be tried without undue delay has been violated. 61 IHRL recognizes no
such role for gravity of the crimes in decisions on undue delay. Such an approach suggests
that persons accused of more serious crimes are entitled to a lesser degree of human rights
protection, whereas equality before the law is a cornerstone of IHRL. 62 A similar suggestion
stems from some of the ad hoc Tribunals’ decisions on undue delay that weighed possible
prejudice to the accused as a factor impacting on the question whether the trial had been unduly delayed. According to the ICTR, the trials, which had lasted between eleven and thirteen
years, were not unduly delayed because the length of the proceedings did not cause prejudice
to the accused since they received life sentences. 63 As has been argued, such an approach to
undue delay turns IHRL on its head, because it makes the protection of human rights norms
dependent on the guilt or innocence of the accused, the seriousness of the crimes s/he has
committed, and the sentence that has been imposed. 64 Initial case law of the ICC discloses a
similar tendency to rely on the gravity of the crimes charged in determining whether the right
59
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Prosecutor v. Kanyabashi (ICTR-96-15-T), 21 February 2001, 12; ICTR, Decision on Continuation of the Proceedings, Prosecutor v. Karemera et al (ICTR-98-44-T), 6 March 2007, 78; see further: Chapter 6, section
3.2.6.
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Similarly, Deprez (n 36), 736-737, who deplores this reliance on gravity to justify a ‘reduction’ of human
rights protection before the ICTs; see also Kelly Pitcher, ‘Addressing Violations of International Criminal Procedure’ in Denis Abels, Menno Dolman and Koen Vriend (eds), Dialectiek van Nationaal en Internationaal
Strafrecht (Boom Juridische Uitgevers 2013), 287-304, for a convincing and critical assessment of the ICTs’
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ICTR, Judgement, Prosecutor v. Bagosora et al (ICTR-98-41-T), 18 December 2008, 83; see further, supra
Chapter 6, section 3.2.5.; interestingly, the sentences were significantly reduced on appeal, but the Appeals
Chamber also did not find a violation of the right to be tried without undue delay: ICTR, Appeals Judgement,
Prosecutor v. Bagosora and Nsengiyumva (ICTR-98-41-A), 14 December 2011.
64
See supra Chapter 6, section 3.2.6.
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to be tried without undue delay has been violated. 65 ICC Judge Christine van den Wyngaert
has argued that the gravity of the crimes charged should actually warrant increased diligence
on the part of the authorities in ensuring an expeditious trial, because any case before the ICC
‘necessarily involves very high stakes for the accused’. 66 In her understanding, the gravity of
the crimes mandates an increase in human rights protection, not a decrease such as appears
from standing case law of the ICTs.

3.1.3. Complexity of the cases
International crimes cases are inherently complex, both factually and legally. They tend to
involve large numbers of victims and often pertain to a large numbers of crimes committed
on a wide geographic scale and within a broad temporal range. As a result, the volume of the
evidence is normally large, and a sizeable portion of such evidence is adduced through witnesses who, as a result of the conflicts, are often dispersed across the globe. 67 The legal complexity of these cases is further exacerbated because individual criminal responsibility of
those allegedly responsible must be established through complicated modes of attribution,
such as command responsibility, joint criminal enterprise, or indirect perpetration. This legal
and factual complexity of the cases before the ICTs has impacted on the interpretation and
application of human rights norms
This follows most clearly from the case law of the ad hoc Tribunals on the right to be
tried without undue delay. Like in IHRL, the ICTs have cited the complexity of the case as
one of several factors that must be assessed to determine whether or not this right has been
violated. 68 The approach of the ICTs towards the interpretation of this parameter departs from
IHRL. First, the ICTs clearly consider the complexity of cases as the most important factor in
determining whether the right to be tried without undue delay has been violated. Second, instead of assessing whether and how the complexity of a case has impacted on its length, or
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See eg ICC, Decision adjourning the hearing on the confirmation of charges pursuant to Article 61(7)(c)(i) of
the Rome Statute, Prosecutor v. Gbagbo (ICC-02/11-01/11-432), 3 June 2013, 41; see further, supra Chapter 6,
section 4.3.
66
ICC, Jugement rendu en application de l’Article 74 du Statut, Minority Opinion of Judge Christine van den
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Menno Dolman and Koen Vriend (eds), Dialectiek van Nationaal en Internationaal Strafrecht (Boom Juridische
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3.2.2.
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assessing the possible responsibility of the authorities for such complexity, the ICTs often
simply cite the case’s complexity as an almost absolute justification for any amount of delay. 69 This departs from IHRL, according to which the conduct of the authorities is the most
important factor in establishing undue delay and they bear the burden of proving that they
acted diligently in ensuring an expeditious trial.70 The limited practice of the ICC regarding
the right to be tried without undue delay thus far discloses a similar overreliance on the complexity of cases. 71 The ICTs have thus departed from IHRL regarding the right to be tried
without undue delay because of the complex nature of the cases before them.

3.1.4. Fundamental purpose of the ICTs
Finally, the ICTs have relied on the fundamental importance of their mission in their interpretation and application of human rights norms. 72 International criminal justice is a project with
ambitious goals such as ending impunity, enforcing the rule of law globally, and strengthening respect for human rights. For example, the preamble of the Rome Statute refers to the
importance of ‘ending impunity’ for the commission of serious crimes that are ‘of concern to
the international community as a whole’. At times, the ICTs have relied on this ‘fundamental
purpose’ of international criminal justice to justify departures from IHRL. 73
For example, regarding the right to privacy, the ICTs have held that excluding evidence that has been obtained through ‘minor breaches of domestic procedural rules’ would
endanger their mission. Citing its ‘mandate to bring to justice persons allegedly responsible
for serious violations of international law, to render justice to the victims, to deter further
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See eg ICC, Decision adjourning the hearing on the confirmation of charges pursuant to Article 61(7)(c)(i) of
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similar crimes and to contribute to the restoration of peace by promoting reconciliation in the
former Yugoslavia’, the ICTY has held that it has an important responsibility towards ‘the
international community’. 74 The ICC has reiterated these considerations. 75 Similarly, the
ICTY has declined to exclude evidence because it had to ‘balance the fundamental rights of
the accused with the essential interests of the international community in the prosecution of
persons charged with serious violations of international humanitarian law’. 76
The ICTs have made similar arguments in the context of the right to be tried without
undue delay. The ICTR has held that the ‘right to be tried without undue delay should be balanced with the need to ascertain the truth about the serious crimes with which the accused is
charged’. 77 Similarly, it has held that the protection of this right ‘must be reconciled with the
fundamental purpose of the Tribunal, and should be interpreted and applied within the sphere
of the Tribunal’s sole purpose’. 78 These considerations were proffered to justify the ICTR’s
finding that the accused’s right to be tried without undue delay had not been violated. Although the ICTR Appeals Chamber quashed one of these decisions, 79 the ICC has employed a
similar line of reasoning. The Court acknowledged that its decision to recharacterize the facts
charged against Katanga might cause delays, but held that the right to be tried without undue
delay had to be viewed in the context of the importance of ‘closing accountability gaps’,
which could outweigh possible delays. 80
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The so-called fundamental purpose of the ICTs has thus been employed as a counterweight against which certain rights of accused persons have been balanced. Unsurprisingly,
the ‘interests of the international community as a whole’ in ‘ending impunity’ generally outweigh the rights of persons who are accused of committing international crimes. 81 The ICTs
have thus departed from IHRL regarding the right to privacy and the right to be tried without
undue delay based on this contextual factor.

3.2.

Modalities of contextualization

Different modalities of contextualization can be discerned from the interpretation and application of human rights norms in the procedural practice of the ICTs. This section explores
three manners in which these distinct modalities of contextualization can be classified. The
first pertains to the methods of contextualization that the ICTs have used for the incorporation—or non-incorporation—of aspects of IHRL in their procedural law and practice. The
second mode to classify different modalities of contextualization pertains to their effect on
the level of human rights protection offered by the ICTs. It relates to the question whether the
ICTs increase or decrease the scope of their human rights obligations, compared to IHRL.
The third mode pertains to the quality of the ICTs’ reasoning to justify their contextualization
of human rights norms, which distinguishes between instances of contextualization based on
their substantiation and whether or not this is convincing. The description and assessment of
these modalities will enable the identification of best (and worst) practices in the ICTs’ current procedural practice and thus aid in the construction of an improved methodological
framework for the proper contextualization of human rights norms by the ICTs.

3.2.1. Methods of contextualization
This study has identified three different methods of contextualization: disregard, selectivity
and adaptation. The legal instruments of the ICTs sometimes disregard IHRL, in that they do
not incorporate certain human rights norms that seem relevant to their practice. Similarly, the
case law of the ICTs has disregarded IHRL where the ICTs have, for example, asserted the
primacy of their own legal frameworks over IHRL, or have failed to respond to defence allegations of possible violations of IHRL. The second method is selectivity. This occurs when
the ICTs profess their adherence to IHRL by relying on specific aspects of IHRL to justify
their own approach, while ignoring other aspects of the same human rights norms with which
81
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their approach is not in line. The third method is the adaptation of the legal test that applies to
the right in question in IHRL. This method acknowledges the applicability of IHRL, but
adapts the normative content of a specific human rights norm before the ICTs resulting in the
change of the scope of respective obligation, or applies a different test to determine whether
or not the right in question has been violated.
The almost complete absence of mechanisms to protect the right to privacy is a primary example of how the ICTs sometimes disregard IHRL. The ICTs’ legal frameworks do not
incorporate this right, nor do they regulate the imposition of coercive measures or other interferences with this right, as would be required under IHRL. 82 Furthermore, the ICTY has often
failed to address defence arguments regarding alleged violations of the right to privacy. 83
Generally, the ICTs assess alleged violations of the right to privacy only insofar as those
might affect the right to a fair trial. 84 This disregards IHRL because the right to privacy is a
distinct and independent right. It also fails to acknowledge the fact that the activities of the
ICTs may interfere with privacy rights.
Another example of disregard for IHRL can be found in the ad hoc Tribunals’ case
law on provisional release. The ICTR has often refused to assess whether its provisional release regime was in line with IHRL, despite recurrent defence allegations that it was not. 85
This disregards IHRL, because the question whether the Tribunal’s legal framework is in line
with IHRL was not even considered, and the legal instruments of the ICTs were applied regardless. 86 Similarly, several ICTY decisions have noted that the instated requirement of ‘sufficiently compelling humanitarian reasons’ for provisional release was at odds with IHRL.
82
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Nonetheless, the Trial Chambers in question felt bound by their legal framework and the case
law of the Appeals Chamber, which was apparently accorded a status higher than human
rights law, and applied this requirement despite an explicit finding that it was not in line with
the right to liberty. 87
Second, many of the ICTs’ decisions evince a selective approach to IHRL. The ICTs
often profess adherence to IHRL and support this with citations of human rights precedents,
while failing to acknowledge other aspects of such authoritative interpretations of human
rights norms, or IHRL generally, with which their chosen approach is not in line. The ICTs’
approach to the right to privacy evinces such selectivity. The ICTY has held that IHRL does
not strictly require judicial authorization for coercive measures as a justification for the absence of such authorization. 88 However, it failed to acknowledge that IHRL does impose other strict requirements for the execution of coercive measures, and that its legal framework
incorporates none of those requirements. 89
Furthermore, the ICTs’ case law on undue delay often reaffirms that IHRL allows for
the complexity of cases to impact on their length. Both the ICTR and the ICTY have cited
case law of the ECtHR in support of this contention. 90 As has been noted, the case law of the
ICC in this regard evinces a similar tendency to focus on the complexity of a case in the context of assessing the character of delay. 91 Similarly, the ICTR has consistently emphasized
that the length of the proceedings as such does not determine whether the right to be tried
without undue delay has been violated. In fact, all three ICTs have cited case law of the ECtHR to support the contention that the reasonableness of the period of detention must be assessed on a ‘case-by-case basis’. 92 Although it is true that in IHRL alleged undue delay must
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be assessed on a case-by-case basis, and a case’s complexity may impact on its length, human
rights precedents equally emphasize that the authorities bear the burden of proof in justifying
prima facie lengthy proceedings. In addition, the conduct of the authorities is the most important parameter in IHRL to determine whether the right to be tried without undue delay has
been violated. 93 The ICTs have failed to acknowledge these crucial aspects of the right to be
tried without undue delay. Instead, they present their approach as adhering to IHRL and selectively quote aspects of human rights precedents that fit with this. Such a selective approach distorts the meaning of the international human rights norm in question and creates
the false impression that the ICTs adhere to IHRL.
The third method that can be discerned from the ICTs’ law and practice is adaptation.
It consists of adjusting the normative content of human rights norms when applied in the context of the ICTs. This may include adapting the legal test that applies under IHRL to determine whether a given right has been violated or whether a person is entitled to the protection
of the right in question. It can consist of adapting the legal test as such by changing the criteria used to assess the lawfulness of restrictions of the right in question, or of interpreting
these criteria in a different manner.
The ad hoc Tribunals’ interpretation and application of the right to be tried without
undue delay is a prime example of this. In IHRL, assessments of possible violations of this
right hinge on four parameters: the complexity of the case, the conduct of the defendant, the
conduct of the authorities, and what is at stake for the defendant. 94 The Tribunals have
adapted these parameters, and added one. As has been noted, they have not been consistent,
but their prevalent approach is to weigh five factors in determining whether this right has
been violated: the length of the delay, the complexity of the case, the conduct of the parties,
the conduct of the authorities, and the prejudice to the defendant. 95 The Tribunals have never
99-50-I), 8 November 2002, 33; ICTR, Decision on Prosper Mugiraneza’s Second Motion to Dismiss for Deprivation of his Right to Trial without Undue Delay, Prosecutor v. Bizimungu et al (ICTR-99-50-T), 29 May 2007,
26; similarly ICTY, Order Denying a Motion for Provisional Release, Prosecutor v. Blaskić (IT-95-14-T), 20
December 1996, 6-7; ICC, Decision adjourning the hearing on the confirmation of charges pursuant to Article
61(7)(c)(i) of the Rome Statute, Prosecutor v. Gbagbo (ICC-02/11-01/11-432), 3 June 2013, 39; see further
supra Chapter 6, sections 3.3. and 4.1.
93
See supra Chapter 6 section 2.2.
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See supra Chapter 6, section 2.2.
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ICTR, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial Chamber II Decision of 2 October
2003 Denying the Motion to Dismiss the Indictment, Demand Speedy Trial and for Appropriate Relief, Prosecutor v. Mugiraneza (ICTR-99-50-AR73), 27 February 2004, 3; for further examples, see eg ICTR, Decision on
Justin Mugenzi’s Motion Alleging Undue Delay and Seeking Severance, Prosecutor v. Bizimungu et al (ICTR99-50-T), 14 June 2007, 11; ICTR, Judgement, Prosecutor v. Bagosora et al (ICTR-98-41-T), 18 December
2008, 75; ICTR, Appeals Judgement, Prosecutor v. Ndindiliyimana et al (ICTR-00-56-A), 11 February 2014,
43; ICTY, Decision on Motion for Sanctions for Failure to Bring the Accused to Trial without Undue Delay,
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acknowledged or justified this departure from IHRL and have even quoted human rights
precedents in support of certain aspects of their approach. Two departures from IHRL are of
particular interest. The first is that the Tribunals consider the conduct of the Prosecutor under
the heading of the conduct of the parties, not of the authorities, like in IHRL. Assessing the
conduct of the Prosecutor as a party instead of an authority fails to acknowledge her/his responsibility as an organ of the Tribunal for the protection of the rights of suspects and accused persons. More fundamentally, the Tribunals have added the requirement of prejudice.
This addition finds no support in IHRL, and has been shown to virtually nullify the protection
offered by the right to be tried without undue delay. 96
The legal frameworks of the ICTs have also adapted the legal test for determining
whether provisional detention is in line with the right to liberty. The ad hoc Tribunals’ approach departs most significantly from IHRL. Instead of requiring a distinct ground for provisional detention, their legal instruments only require a reasonable suspicion. On top of that, it
is for the accused to request provisional release and s/he bears the burden of proof to show
that there are reasons justifying release, instead of the Prosecutor bearing the burden to prove
that there are reasons justifying detention. 97 The Tribunals have justified this departure by
relying on the specific context in which they operate, citing in particular their dependence on
state cooperation and the gravity of the crimes with which accused persons are charged. 98 In
addition, the presence of guarantees from a state willing and able to receive provisionally
accused persons constitutes a quasi-requirement for the granting of provisional release before
all ICTs. Although the case law of the ICTs evinces unease with this requirement, it is clear
that without a state willing to receive the accused, no provisional release will be granted. 99

3.2.2. Effects of Contextualization
The second way to classify modalities of contextualization goes to the effect of such contextualization on the level of human rights protection offered by the ICTs. The contextualization
of human rights norms can result either in overprotection or underprotection of a given human right. Overprotection occurs when the ICTs invent new and distinct obligations that they
themselves must bear to ensure the protection of a given right in their specific context that

Continuation of Proceedings, Prosecutor v. Šešelj (IT-03-67 –AR15bis), 6 June 2014, 63; see supra Chapter 6,
section 3.2.
96
See supra Chapter 6, section 3,2,5.
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See supra Chapter 5, in particular sections 3.3. and 3.5.
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99
See supra Chapter 5, sections 3.3.1. and 4.3.1.
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may not apply to states under IHRL, or when the ICTs ensure a higher level of human rights
protection than appears required by IHRL. Underprotection occurs when the ICTs change the
legal test applicable in IHRL to determine the violation of a given right in a way that makes it
more difficult to establish a violation of a right, or to be granted protection of the right in
question. It must be emphasized that the terms under- and overprotection are intended in a
primarily descriptive sense, and are used to describe the respective decrease or increase in
protection that may result from the ICTs’ contextualization of human rights norms.
The only example of overprotection that can be discerned from the ICTs’ law and
practice regarding the rights that are subject of this study has occurred in the ICC’s approach
to interim release. As has been shown, the ICTs’ almost complete dependence on states has
generally resulted in a strict approach to provisional release, and all ICTs apply a quasirequirement of state guarantees in order for accused persons to be granted provisional release.
The ICC, however, has adopted a proactive approach towards protecting the right to liberty.
The Court has concluded an interim release agreement with Belgium and is engaged in efforts
to conclude more of such agreements with other states in order to facilitate interim release of
accused persons. At the same time, some ICC Pre-Trial Judges have specifically requested
observations from states regarding the possibility of hosting provisionally released persons on
their territory. 100 This approach has resulted in the only ICC decision to date that granted interim release to several suspects. This suggests that the ICC has given a broad interpretation
to the scope of their obligations under the right to liberty so as to include the active seeking of
state cooperation in identifying a host-state for possible interim release.
The ICTs’ practice regarding the rights that are subject of this study did not disclose
further examples of overprotection. However, there are such examples with respect to other
human rights. One oft-cited example is the fact that all ICTs unequivocally grant suspects the
right to be questioned in the presence of counsel. 101 This exceeds the minimum requirements
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of IHRL in this regard. 102 Another example is the ICC’s decision to fund family visits of detainees, a positive obligation that it derived from the accused persons’ right to family life.103
In this instance, the particular context of international criminal justice, where accused persons
are detained far away from their families, mandated a broad interpretation of the obligations
of the Court in connection with the right to family life.
This study has identified several instances of underprotection of human rights as a
result of contextualization. The right to privacy is significantly underprotected in the legal
frameworks of the ICTs as a result of the ICTs’ disregard for IHRL in this context. The complete absence of ex ante guarantees for the imposition of coercive measures that may interfere
with privacy is coupled with a general reluctance to conduct ex post facto checks of the way
in which evidence has been collected. 104 The ICTs operate on the assumption that it is for
states to ensure the protection of the right to privacy in the context of their investigations.
However, there are significant obstacles to the protection of human rights in the context of
international cooperation in criminal matters, and these obstacles are exacerbated in the context of state assistance to the ICTs. 105 This has resulted in the underprotection of the right to
privacy before the ICTs.
The ad hoc Tribunals’ departure from IHRL regarding the right to liberty in the context of provisional release decisions has also resulted in the underprotection of this right. Despite changes in their legal frameworks, the Tribunals still employ a de jure presumption in
favor of detention, where the only ground necessary for detention is a reasonable suspicion
and the accused bears the burden of proof to demonstrate grounds justifying provisional release. The legal test that the Tribunals apply for the protection of the right to liberty in the
context of provisional release decisions has thus resulted in the underprotection of this right.
Similarly, the legal test designed by the Tribunals to determine whether the right to be
tried without undue delay has been violated reveals a degree of underprotection. The addition
though the domestic procedures in question did not include such a requirement: ICTY, Decision on Zdravko
Mucić’s Motion for the Exclusion of Evidence, Prosecutor v. Delalić et al (IT-96-21-T), 2 September 1997, 55.
102
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of the requirement of prejudice has proven an almost insurmountable obstacle for the defence
to obtain a finding of a violation of this right. In addition, the ICTs’ case law evinces a selective over-emphasis on the complexity of the proceedings at the expense of in-depth discussions of the responsibility of the Tribunal authorities for delay. This has further contributed to
the ICTs’ reluctance to find violations of undue delay, despite substantial criticism, including
from within the ICTs. 106
The rights that have been analyzed in this study are generally underprotected in the
legal frameworks of the ICTs, with the partial exception of the right to liberty before the ICC.
Several commentators have noted that contextual interpretation and application of human
rights before the ICTs too often resulted in a loss of protection. 107 By contrast, ‘upward’ modifications of human rights norms have been relatively rare. The ICTs’ tendency to rely on
factors specific to the context of international criminal justice as a justification to downgrade
human rights protection exposes the pitfalls inherent in a contextual approach to human rights
norms. This tendency calls their abiding by their obligation to adhere to internationally recognized human rights into question. These concerns are further exacerbated by the complete
absence of external review of the ICTs’ law and practice regarding human rights norms;
when it comes to their human rights obligations, the ICTs are judges in their own cause.

3.3.3. Quality of Contextualization
Finally, it is possible to distinguish between different modalities of contextualization based
on the quality of the legal reasoning proffered by the ICTs in support of their interpretation of
human rights norms. The propriety of the ICTs’ contextualization practice hinges on the reasoning that is employed in justification of their approach.
First, however, it must be noted that a large portion of the contextualization practice
of the ICTs is not explicitly acknowledged as such in their legal reasoning. Many decisions
that develop interpretations of human rights norms that deviate from IHRL do not
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acknowledge such departure, let alone justify it. A good example is the ICTR’s approach to
undue delay, which is based on five parameters that differ from the parameters used to assess
violations of this right in IHRL. 108 The Tribunals adapted the legal standard from IHRL, but
failed to acknowledge this adaptation or engage with IHRL. There are further examples of
such an approach, many of which coincide with the above-mentioned examples of disregard
for IHRL in the practice of the ICTs. 109 In the absence of judicial reasoning that explains the
contextualization of human rights norms, it is difficult to assess its propriety. This significantly detracts from the quality of the ICTs’ contextualization practice.
Furthermore, there are examples of unconvincing instances of contextualization. The
ICTs often do not sufficiently substantiate the legal reasoning underlying their contextual
interpretation of human rights norms. For example, the ad hoc Tribunals have noted that the
right to privacy is derogable and can be limited, which was relied on as a justification for
their refusal to conduct an in-depth assessment of the way in which evidence had been obtained. 110 Similarly, the ICC has noted that the right to liberty can be limited and derogated
from, which was relied on to justify the Court’s refusal to review the detention of three witnesses in the Katanga case. 111 Both instances are also examples of contextualization that resulted in underprotection: the ICTs reinterpret the right in question in a manner that reduces
the level of protection normally offered by IHRL. Here, the ICTs ostensibly cite the concepts
of derogations and limitations in support of this diminished protection. However, the decisions fail to explain how these concepts justify the specific interpretation that is subsequently
arrived at. Instead, the decisions simply mention these concepts. IHRL indeed allows for
limitations of the rights to liberty and privacy, but requires, among other things, that these be
non-arbitrary and lawful. Similarly, these rights can be derogated from, but only in times of a
national emergency that threatens the life of the nation, and the existence of which is officially proclaimed. 112 The ICTs have failed to properly engage with these requirements for lawful
limitations and derogations and to examine whether and how these could apply in their con108
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text. It therefore remains unclear what consequences the ICTs attach to the argument that
these rights are subject to exceptions. Do they consider themselves to be allowed to limit
and/or derogate from these human rights standards? Or do they simply invoke these concepts
rhetorically, to emphasize the flexible nature of the human right at issue? These essential
questions are generally left unanswered.
Decisions that rely on IHRL selectively, as discussed above, constitute further examples of unconvincing contextualization. The ICTs have emphasized certain aspects of IHRL
that fit well with their own approach, while failing to address other important aspects with
which their approach is not in line. 113 Such selectivity detracts from the methodological
quality of the ICTs’ contextualization practice. Although the ICTs are permitted to contextualize human rights norms, they should do so in a coherent and consistent manner and offer
sound legal reasoning in support of their approach.

4.

Proper Contextualization of Human Rights Norms: a Methodology

Although there are reasons to criticize the ways in which the ICTs have contextualized human rights norms in their procedural practice, it can be both justified and necessary for the
ICTs to practice such contextualization in their interpretation and application of human rights
norms. As has been noted by Damaška, ‘fairness in the fledgling international criminal tribunals may legitimately be molded against the background of their specific environment.’ 114
Departures from existing standards, he argues, can be justified by the sui generis goals of
international criminal justice, the complexity and gravity of the crimes charged, and the innate ‘weaknesses’ of these tribunals, ie their complete reliance on state cooperation. 115 However, the above sections have shown that the ICTs’ practice often lacks a cogent and coherent
methodology, sometimes results in unwarranted underprotection of human rights norms, and
is often improperly justified, either due to inadequate legal reasoning or to the complete absence thereof. This ‘erratic’ and inconsistent approach poses ‘a serious threat to the requirements of reliability and foreseeability ... As much as law is a dictate of reason, it can quickly
turn into a pure execution of power if it is not applied in a uniform way.’ 116 In an endeavor to
assist the ICTs in remedying these deficiencies, this section provides an answer to the main
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research question of this study: How should the ICTs interpret and apply international human
rights norms in their procedural practice?
There is no clear-cut answer to this question. Instead, certain methodological parameters and interpretative steps will be recommended that, if employed consistently by the ICTs,
will better enable them to properly contextualize human rights norms. As will be seen, these
steps can partly be traced back to the ICTs’ interpretative practice. In a way, they constitute
best practices from the ICTs’ interpretation and application of human rights norms.

4.1.

Determining the applicable human rights norm

It has been shown that the ICTs’ approach to the determination of the applicable human
rights norm has not been consistent. Essentially, three obstacles that complicate such determinations can be discerned.
The first pertains to the ad hoc Tribunals, which do not have an explicit statutory obligation to adhere to IHRL. As has been shown, the Tribunals generally reaffirm that they are
bound by internationally recognized human rights norms, but they have not done so consistently. Certain decisions evince persisting uncertainty regarding the hierarchical relationship
between their legal instruments and IHRL. 117 This can be partially attributed to the unclear
legal basis for the ad hoc Tribunals’ obligation to respect IHRL. This obligation has been
founded on a variety of legal bases, including the UNSG Report and general international
law, and has also been regarded to be self-imposed by the Tribunals in their case law. 118 Furthermore, the ad hoc Tribunals have not been consistent in the terminology used to describe
the category of human rights norms binding on them. 119 They have labeled it in a variety of
ways, which creates a degree of uncertainty regarding the class of human rights standards that
apply to them.
The ICC Statute unequivocally provides that the Court must interpret and apply its
applicable law in a way consistent with ‘internationally recognized human rights’. 120 Although this has not preempted ambiguities regarding the superiority of IHRL over the legal
instruments of the Court, 121 the ICC does generally acknowledge such superiority and pledges to interpret and apply its law in a manner consistent with internationally recognized human
117
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rights. 122 It is therefore recommended that the legal instruments of all ICTs include an explicit and unequivocal obligation to interpret and apply their applicable law in a manner consistent with ‘internationally recognized human rights’. 123
The second obstacle to the determination of the applicable human rights standards relates to the persisting ambiguity as to what norms constitute such ‘internationally recognized
human rights’ and are therefore binding on the ICTs. What makes a human rights norm ‘internationally recognized’? The ICTs have not developed a coherent methodology for the determination of whether a human rights norm is internationally recognized. 124 As a result, the
ICTs can theoretically escape their duty to respect any specific internationally recognized
human right by determining that it falls beyond the scope of this category of norms. This is
illustrated by the ICC’s decision that it did not have to interpret and apply its Statute consistently with the right to liberty because this right was derogable. 125 The leeway ICTs have in
determining the applicable standard may interfere with the proper interpretation and application of human rights norms. It is therefore recommended that the ICTs develop and follow a
coherent methodology for determining whether or not a human rights norm qualifies as being
‘internationally recognized’.
As has been shown, the drafters of the ICC Statute did not intend to limit the obligation of consistent interpretation to human rights norms with a customary status. 126 Requiring
a rigorous identification of customary international law would arguably be too cumbersome
in any case. It has generally been noted that the ICTs’ approach to identifying applicable
rules of procedural law has not been very source-driven, or formalist. 127 It is appropriate for
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the ICTs to adopt a more pragmatic approach to identifying relevant internationally recognized human rights norms. 128 They can establish such international recognition based on an
assessment of a human rights norm’s recognition in human rights conventions. The ratification status of a treaty, coupled with the amount and content of reservations attached to a specific right, can legitimately be employed to determine whether a right has been subject to
sufficient international recognition so as to bind the ICTs. 129 It is thus recommended that the
ICTs adopt a treaty-based approach to determining whether or not any given human rights
norm is ‘internationally recognized’.
The third obstacle to the determination of the applicable human rights standard pertains to the question whether a human rights issue arises in a particular case. In each specific
situation, an ICT must determine whether or not there is a human rights norm that is relevant
to the decision at hand. This relates to the methodological obstacles discussed in the first
chapters of this study. 130 Not all human rights norms have a prima facie relevance to the law
and practice of the ICTs. It seems unlikely that the ICTs will have to adjudicate on matters
related to, for example, the right to freedom of movement on their territory, given the fact
that they have no territory of their own. Similarly, many economic, social, and cultural rights,
such as the right to housing or the right to education, seem to bear less prima facie relevance
to the practice of an ICT. Generally, a functional approach to the determination of applicable
human rights norms is thought to solve these questions. 131 According to this approach, the
functions of an ICT should determine which human rights norms can give rise to their respective obligations. Human rights norms that constrain states’ exercise of public power should
also apply to the ICTs when they exercise similar powers.
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However, the practice of the ICTs thus far has shown that they may have to adjudicate
human rights issues that bear a limited to no obvious connection to their function as criminal
courts. Essentially, the function-based approach is therefore insufficient to predict which human rights issues may arise before them and to identify them exhaustively in advance. For
example, the ICTs have had to adjudicate upon matters related to the right to request asylum,
the right to family life, and freedom of expression. 132 Instead of a functional approach, this
study proposes an impact-based approach: the impact of the ICTs’ exercise of functions on
individual rights should be employed as the main criterion to determine whether or not a human rights issue arises. If a decision of an ICT may have an effect on the protection or enjoyment of any human right of individuals, whether accused, witnesses, or other participants,
the ICTs must take the respective human rights norm into account in their decision-making
process and may not discard it as irrelevant. This allows for a case-by-case assessment of the
effect of the ICTs’ law and practice on the protection of human rights and prevents any gaps
in this respect that might result from a strict functional approach.
The risk of such gaps is neatly illustrated by the ICC Appeals Chamber’s decision in
the case of three detained witnesses to return them to the DRC, despite the fact that the asylum proceedings in the Netherlands had not yet been finalized. 133 According to the Appeals
Chamber, the human rights issues at stake in that case pertained to the witnesses’ legal relationship with the Netherlands, not with the Court. 134 It then narrowly interpreted its obligation to adhere to IHRL and decided to return the witnesses, even though the Trial Chamber
had previously held that it was unable to order the return of the witnesses pending the asylum
proceedings, because this would violate their right to request and, if granted, obtain asylum. 135 An impact-based approach to the determination of applicable human rights standards
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would have prevented this narrow interpretation of the ICC’s obligation to adhere to IHRL.
Such an assessment would have forced the ICC to acknowledge that, although the human
rights issues at stake related primarily to the witnesses’ legal nexus with the Netherlands, the
decision of the ICC to return the witnesses could nonetheless impact on their effective enjoyment of the right to request asylum. Therefore, it is recommended that, as a first step in
their interpretative process, the ICTs adopt an impact-based approach whenever determining
the applicability of any given human rights standard.

4.2.

Determining the nature, scope, and content of the applicable right

The ICTs have not used a consistent methodology for determining the nature, scope and content of human rights norms. As has been shown, their approach to identifying the relevant
norms of IHRL and their treatment of human rights precedents has often been selective. 136
Such selectivity detracts from the coherence of the ICTs’ interpretation and application of
human rights norms. At the same time, it has been noted that the ICTs’ reasoning on human
rights norms is ‘sometimes based on their incomplete knowledge or flawed understanding of’
human rights precedents. 137 It is therefore recommended that, as a second step in their interpretative process, the ICTs should conduct a thorough analysis of the nature, scope, and content of the applicable human rights norm. In doing so, the ICTs should assess the principles
and interests that the right in question is meant to protect and analyze the legal test used to
determine whether or not the right in question has been violated.
In their analysis, the ICTs should in principle recognize the persuasive authority of interpretations of a norm by human rights courts and supervisory bodies. 138 As has been explained, legal norms derive their specific meaning from the way in which they have previously been interpreted and applied. The ICTs are not strictly bound to follow the interpretations
of human rights norms as developed by human rights courts and monitoring bodies. However, the value of such precedents is reflected by the fact that human rights norms have been
incorporated in the ICTs’ legal systems and have been recognized to be superior to the ICTs’
legal instruments. In addition, the ICTs are bound by customary international law, which is
another source of human rights norms. 139 Case law of human rights courts and supervisory
bodies thus provides authoritative interpretations of norms that the ICTs are bound by, either
136
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based on their customary status, or because they constitute ‘internationally recognized human
rights’. As has been noted, human rights norms occupy ‘the uppermost position’ in the ICTs’
legal frameworks. These norms thus constitute a ‘common starting point for legal reasoning’
that the ICTs share with human rights courts and supervisory bodies, as a result of which the
former must take the decisions of the latter into account. 140 The language generally used by
the ICTs when they refer to external decisions on human rights reflects this, as they have at
times suggested that ‘those rulings have the force of precedent.’ 141 However, given the importance of contextualization by the ICTs, international human rights precedents should not
have a strict binding force in the ICTs’ law and practice. Instead, the persuasive authority of
such precedents implies that a proper determination of the scope and content of a human
rights norm must take existing interpretations of that norm by authoritative bodies such as the
ECtHR, the IACtHR and the HRC as its starting point. What is more, such a holistic approach precludes selectivity and ensures a proper understanding of the human right norm in
question, which is a necessary first step in ensuring the proper interpretation and application
of human rights norms by the ICTs. The ICTs will have to analyze international human rights
instruments and interpretations thereof ‘from the perspective of whether and to what extent
the normative positions stated therein are relevant and can serve as a valid and useful analogy
in arriving at the tribunals’ own legal finding.’ 142
For example, decisions on undue delay can validly take the added complexity of international crimes cases into account as impacting on their length, provided this is based on a
proper analysis of the actual complexity of the case at hand. However, the ICTs’ overreliance
on this factor as a blanket justification for any delays does not do justice to the nature of the
right to be tried without undue delay under IHRL. The ICTs should equally acknowledge that
IHRL provides that the authorities have a responsibility to prevent delays, even in complex
cases. Where delays ensue, for example, due to the inefficient distribution of resources and
the fact that judges are expected to sit on new cases prior to the finalization of the judgment
in their previous cases, the ICTs should candidly acknowledge this, and take this into consideration when assessing this right. 143
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4.3.

Analyzing the context in which the right must be applied

The third interpretative step should encompass a compressive analysis of the specific context
in which the ICT is called upon to interpret and apply the right in question, and of the way in
which this context may impact on the interpretation and application of this right. Instead of
simply citing a contextual factor, like the ICTs have often done, they should engage in a thorough analysis of how the specific context of the matter at hand may affect the interpretation
and application of the right in question, and how it may affect the principles and interests that
this right seeks to protect. The ICTs should assess the relevant differences between the domestic context in which the right is normally applied, and the circumstances of the case at
hand. In doing so, the ICTs should identify the contextual factors that may complicate the
protection of the right in question, and they should do so in an objective manner. Often, decisions of the ICTs that rely on contextual factors show a preconception and a thinly veiled
intention to depart from IHRL. They selectively rely on a specific set of contextual factors to
justify such a departure. Instead, it is recommended that the analysis of the impact of the context of the ICTs be done in an objective manner. This means, in particular, that decisions
should also assess the relevant contextual factors that may warrant an increase in human
rights protection.
For example, decisions on interim release should arguably take into account a broader
range of contextual factors than those that the Tribunals have considered thus far. Arguably,
the fact that the proceedings before the ICTs have, on average, been very lengthy should militate in favor of a more permissive approach to provisional release. If it is true that the inherent complexity of these cases, the ICTs’ dependence on states, and insufficient resources unavoidably lead to lengthy proceedings, this should be taken into consideration in decisions on
provisional release. This is even more so given that IHRL specifically protects against
lengthy periods of provisional detention. 144 Similarly, the fact that provisional detention before the ICTs occurs far away from the defendants’ homes and families would arguably militate in favor of a more lenient approach to provisional release than the current one.
Furthermore, it bears noting that the reliance on certain contextual factors is by definition more problematic than reliance on others. For example, balancing the protection of human rights of an individual accused against the fundamental purposes of international criminal justice is an inherently unfair interpretative tool, because it will almost automatically re-
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sult in the former being outweighed. 145 Similarly, it is well-established in IHRL that every
person is entitled to the same degree of human rights protection. It is therefore problematic to
offer a lesser degree of protection to persons suspected of the commission of heinous
crimes. 146 Reliance on the gravity of the crimes charged for the purpose of reducing human
rights protection has been criticized because it is ‘averse to the presumption of innocence and
would effectively be a form of punishment before judgment is passed.’ 147 It is recommended
that the ICTs be particularly cautious when they rely on these contextual factors.

4.4.

Interpreting and applying the right in the ICT context

The fourth and final step in the interpretative process is the actual contextualization of the
right in question. This means that the ICT should formulate the legal test to be relied upon for
determining whether the right in question has been violated, or the degree of protection of the
right an individual is entitled to, in their specific context. This step should be informed by the
previous interpretative steps and should draw their results together in order to arrive at a
properly contextualized interpretation of the human right in question. The ICTs’ current practice of contextualization too often results in the reduced protection of international human
right norms. This tendency calls the ICTs’ observance of their obligation to adhere to internationally recognized human rights norms into question. Instead, this fundamental obligation
should lie at the core of their contextualization practice. The goal of contextualization should
be to assess how the ICTs can adhere to IHRL and protect the right in question, despite the
contextual factors that may necessitate an adaptation of the interpretation and application of
this right. Such an approach will prevent over-reliance on contextual factors as a blanket justification for diminished human rights protection. At the same time, it does justice to the
ICTs’ obligation to adhere to IHRL and to the normative force that these norms should be
granted in the ICTs’ law and practice.
Thus, the ICTs should properly justify their specific interpretations of human rights
norms, based on the nature and content of the human right in question placed within the context in which they operate. 148 If the ICTs follow the interpretative steps developed in this
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methodological framework, they are more likely to ensure that the contextualization of human rights norms in the ICTs’ procedural practice is proper. Ultimately, the correctness of the
outcome of this process depends on the quality of the reasoning proffered by the ICTs.

4.5.

The methodological framework in practice

It is important to emphasize that the four interpretative steps that form part of the abovedescribed methodological framework can often be discerned from the ICTs’ existing interpretation and application of human rights norms. This is neatly illustrated by the ICC’s initial
decision in the case of the three detained witnesses to set aside its statutory obligation to return them to the DRC, based on their right to request asylum, the principle of nonrefoulement, and their right to an effective remedy. This decision represents a good example
of proper contextualization, and each interpretative step described in the methodological
framework above, can be discerned from it, either im- or explicitly. In that decision, the
Court first identified the relevant human rights norms that were at stake in this case, not
based on the Court’s function as a criminal court, but on the impact of its possible decision on
the individual rights of these witnesses. In addition, the Court reiterated its obligation to adhere to IHRL, enshrined in Article 21(3), and identified the relevant human rights norms at
stake: the right to request asylum, the principle against non-refoulement, and the right to an
effective remedy. 149 The ICC held that these rights constituted ‘internationally recognized
human rights’ based on an assessment of international and regional human rights treaties,
customary international law, and UN General Assembly (UNGA) Declarations. 150 The applicable human rights norms were thus properly determined. Second, the Chamber assessed the
nature, scope and content of these rights based on the aforementioned sources of IHRL. For
whether or not they are unique to the tribunals’; See also McIntyre (n 34), 214: ‘in the development of its contextual approach to universal human rights principles, the Tribunal should be concerned with showing how the
procedure it has adopted is justified by the context in which it must work.’; Fedorova and Sluiter 2009, 51: ‘[i]t
may be expected that the Chamber a) establishes the core and universal value of the right; b) analyses the structural and contextual differences between cases submitted to the ECtHR and international criminal proceedings;
and c) offers an interpretation that is consistent with the right’s core and does not result in a reduction of protection.’
149
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example, the Chamber held that states are ‘prevented from expelling or extraditing a person
to another State where there are substantial grounds for believing that he would be in danger
of being subjected to torture.’ 151 Similarly, the Chamber held that, pursuant to the right to an
effective remedy, there had to be open recourse to an asylum procedure, ‘both in law and in
practice’. 152 Third, the Chamber provided an analysis of the context in which it operates, and
its possible impact on the interpretation and application of these rights. For example, it held
that since the ICC does not posses territory, it could not maintain long-term jurisdiction over
these individuals and therefore was unable to implement the principle of non-refoulement
‘within its ordinary meaning’. 153 The same can be said about the ICC’s obligations under the
right to request asylum: the Court cannot grant citizenship, as a result of which its interpretation and application of this right must differ from that of states.
Fourth and finally, the Chamber interpreted and applied these rights in the specific
context of the case at hand. The fact that the ICC could not have the same obligations as
states under these rights was not held to imply that the Court could disregard them. Instead,
the Chamber held that pursuant to the right to an effective remedy, ‘there must be no obstacles to the entering of an application for asylum as a result of acts or omissions that may be
imputed to the Court.’ 154 In addition, the Chamber considered that if it were to oblige the
host-state to assist in the witnesses’ return to the DRC, ‘it would be constraining the Netherlands to violate the witnesses’ rights to invoke the nonrefoulement principle.’ 155 The Court
thus applied the right to request asylum, the principle of non-refoulement, and the right to an
effective remedy in its own specific context, resulting in an interpretation of these rights that
gave rise to new and distinct obligations on its own part, which differed from the obligations
borne by states. By properly contextualizing these rights, the Court thus adhered to IHRL and
ensured the protection of the rights of these witnesses. 156
This decision neatly illustrates how the methodological framework that has been set
out in the above can, and has been applied in the practice of the ICTs. However, as has been
shown, the ICTs have not consistently employed such a proper contextual methodology in
their interpretation and application of human rights norms. It is therefore instructive to apply
the methodological framework, developed in the above, to one further example in order to
illustrate how the ICTs may employ it in their procedural practice.
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If an accused person, detained at the seat of an ICT pending her/his trial, submits a
request for provisional release, the Chamber deciding on this should be able to immediately
determine that the right to liberty applies to this situation. The Chamber will see that this
right is enshrined in both quasi-universal and regional human rights treaties, as a result of
which it constitutes an ‘internationally recognized human rights’.
The second step in its interpretation process will involve an assessment of the content
of this right as applicable to situations of provisional detention. This will result in awareness
that IHRL permits liberty deprivations, but requires these to be lawful and non-arbitrary. In
addition, the Chamber will find that human rights courts and supervisory bodies have interpreted these requirements to mean that provisional detention is subject to several conditions:
there must be a reasonable suspicion and there must be additional ‘relevant and sufficient
reasons’ that justify detention: flight-risk, risk of interference with the investigation or trial,
risk of reoffending, or the risk of public disorder. It is also important that the ICT be aware of
the way in which these reasons have been interpreted and applied by human rights courts and
supervisory bodies. For example, the ECtHR requires states to thoroughly and concretely
substantiate the existence of any of these risks. In addition, IHRL incorporates a strong presumption in favor of liberty and it is for the prosecuting authority to prove that there are reasons to detain a suspect. Finally, IHRL protects against lengthy periods of provisional detention, and the authorities’ burden to justify detention becomes more stringent as the period of
detention prolongs. 157
The third interpretative step involves an analysis of the way in which the context of
the ICT may impact on its interpretation and application of, in this case, the right to liberty.
Primarily, this will result in an awareness of the fact that the ICT has no territory at its immediate disposal to which it could provisionally release the accused person. This also means that
it depends on states for the enforcement of possible conditions attached to release. In addition, the specific circumstances of international crimes cases may impact on the interpretation
and application of the ‘relevant and sufficient reasons’ for detention. For example, an accused
person before an ICT is usually charged with the commission of very serious crimes, which
normally entails the prospect of a substantial sentence if he is convicted. This could constitute
an increased incentive to attempt to abscond. 158 Similarly, many accused persons before the
ICTs held influential positions in their country of origin, which may render it more likely that
they are in a position to obstruct the investigations by threatening or bribing witnesses or
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tampering with evidence. 159 Furthermore, the Chamber should assess the period that the suspect has already been provisionally detained, and also estimate how much longer he will have
to remain in provisional detention. The length of provisional detention is an important component of the right to liberty, and ICT proceedings have been shown to generally be very
lengthy. 160 Such length should therefore be included in an assessment of contextual factors
impacting on the ICTs’ interpretation and application of the right to liberty. 161 Finally, liberty
deprivations before the ICTs arguably cause additional hardship to defendants, compared to
provisional detention in the domestic context, because international criminal defendants are
detained far away from their homes and families.
The scope and content of the right to liberty and the context of the ICT, including the
specific circumstances of the case, should then inform the fourth step: the Chamber’s interpretation and application of the right in the context of the case at hand. This means that the
Chamber will assess whether the specific context in which it operates requires the adaptation
of the legal test applicable in IHRL to determine whether there is a ground for detention. This
should result in an awareness that many contextual factors, cited above, can be accommodated within the four ‘relevant and sufficient reasons’ for provisional detention that are recognized in IHRL. The gravity of the crimes may impact on the risk of flight, and the influential
position of the accused may impact on the risk of obstruction. However, it must be stressed
that the Chambers can only rely on such considerations if there is concrete and specific evidence that such danger could materialize in the case at hand. These contextual factors therefore do not require an a priori adaptation of the legal test to determine whether provisional
detention is necessary. Furthermore, if the accused in question has been provisionally detained for a lengthy period, and/or if the proceedings can be anticipated to be prolonged further, this should militate towards a more lenient approach to provisional release. Finally, the
additional hardship of detention at the seat of an ICT should have a similar effect.
Essentially, there is no need to fundamentally adapt the legal test to determine whether a suspect is entitled to provisional release, as such. The specificities of cases before the
ICTs can largely be accommodated within the existing test that emanates from IHRL. Contrary to the position of the ad hoc Tribunals in particular, there is therefore no need to devise a
provisional release regime that is a priori more strict than in IHRL. The sometimes excessive
length of provisional detention before the ICTs, and the fact that such international detention
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causes additional hardship for defendants may actually warrant a more lenient approach to
granting provisional release. In addition, the ICTs’ dependence on states should not be relied
upon as a reason to deny release. Instead, their obligation to adhere to the internationally recognized human right to liberty could warrant an additional obligation to proactively engage
with states to increase their willingness to receive provisionally released persons on their territory. As has been shown, the ICC seems to have followed this approach. The principled
decision whether or not there are grounds to detain an individual should not be made dependent on the availability of state cooperation. Instead, the contextualized right to liberty should
entail an additional obligation on the part of the ICT to ensure that, if it decides that provisional detention is no longer justified, it will strive to ensure that a state willing and able to
receive the accused is identified. Ultimately, the outcome of such an interpretation and application process will depend on the specific circumstances of the case at hand.

5.

Conclusion

In order to truly adhere to IHRL, the ICTs must sometimes contextualize their interpretation
and application of human rights norms. The circumstances in which an ICT operates can fundamentally differ from the circumstances in which international human rights norms normally apply. To ensure the effective protection of these norms in the context of an ICT, this specific context must be taken into account in the interpretation and application of human rights
norms. As has been noted, ‘genuine fairness and justice are contextually defined.’ 162
However, the ICTs do not employ a coherent methodology for the interpretation and
application of human rights norms in their procedural practice. In addition, when they contextualize human rights norms, this too often results in underprotection. This is of particular
concern because the ICTs’ practice of contextualization is often improperly justified, either
because their legal reasoning is inadequate, or because they fail to offer any legal reasoning
to substantiate their deviation. It has been noted that ‘the ICTs have not sufficiently focused
on providing a proper analysis in which both the concrete human rights norm and the unique
position of ICTs are adequately deconstructed.’ 163
This Chapter has developed a methodological framework for the interpretation and
application of human rights norms in the ICTs’ procedural practice that, if employed consist162
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ently by the ICTs, should result in proper interpretation and application of human rights
norms. The ICTs should employ a legally rigorous approach. As has been argued by Cassese,
a legally rigorous approach ‘reduces the margin for arbitrary decisions’ and enhances the
foreseeability of the decisions of the ICTs. 164 This methodological framework allows for the
contextualization of human rights norms, and attempts to ensure that this is done properly, for
adequate reasons, and will not by definition result in underprotection of human rights norms
by the ICTs. 165
First, it is recommended that all ICTs’ legal instruments include a provision similar to
Article 21(3) of the ICC Statute that unequivocally enshrines the ICTs’ obligation to adhere
to IHRL. This study has further recommended that the ICTs employ a treaty-based methodology for the identification of human rights norms that are ‘internationally recognized’. Such an
approach is both pragmatic and reflective of the ICTs’ status as criminal courts. There is no
need for them to conduct in-depth assessments of the scope and existence of customary international human rights law or general principles of law. Establishing the internationally recognized character of a given human rights norm based on its recognition in human rights treaties will ensure adherence by the ICTs to all relevant human rights norms that generally apply
in the domestic context.
The methodological framework that has been developed in this Chapter consists of
four interpretative steps that the ICTs should consistently take in the interpretation and application of human rights norms in their procedural practice. The first pertains to the way in
which the ICTs should answer the question whether a human rights issue arises in the matter
before them. It has been recommended that, in answering this question, the ICTs should employ an impact-based approach. If a decision of an ICT may affect the protection or enjoyment of a human right of an individual, the ICTs must take this norm into account in their
decision-making process. The second step pertains to the determination of the nature, scope,
and content of the human rights norm in question. Here, the ICTs must methodically analyze
this right, by assessing the interests it seeks to protect. Precedents of human rights courts and
monitoring bodies must be presumed to have persuasive authority in the ICTs’ analysis. The
third step relates to the analysis of the context in which the ICTs must interpret and apply the
right in question. Here, the ICTs must conduct an objective analysis of which aspects of the
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specific context in which they operate may affect the way in which the right in question is
interpreted and applied. The ICTs should assess the differences between the domestic context
in which the right is normally applied and the circumstances of the case at hand. That brings
us to the fourth and final step, which is the actual contextualization of the human rights norm.
The goal of this final interpretative step is to assess how the ICTs can abide by their obligation to adhere to the human rights norm in question, given (and despite) the different context
in which they operate. Ultimately, the ICTs should offer proper and convincing justifications
for their specific and contextual interpretations of human rights norms, based both on the
context in which they operate and on the scope and content of the human right in question.
The soundness of their legal reasoning provides an ultimate benchmark for the propriety of
the contextualized interpretation of human rights norms.
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CHAPTER 8

SUMMARY AND CONCLUSION

This dissertation has investigated how the ICTs should interpret and apply international human rights norms in their procedural practice. The working hypothesis was that the specific
context in which the ICTs operate has an impact on their interpretation and application of
human rights norms. The analysis of the ICTs’ approach to the right to privacy, the right to
liberty, and the right to be tried without undue delay, has confirmed such an impact. For example, the ICTs have often referred to their necessary reliance on state cooperation, the gravity of the crimes within their jurisdiction, and the complexity of international criminal proceedings to justify departures from international human rights norms. One of the core purposes of this research has been to identify whether and under what conditions such deviation
from IHRL and authoritative interpretations thereof are acceptable. This conclusion summarizes the main findings and recommendations formulated in the foregoing Chapters. In addition, it offers some suggestions for further research into possible avenues to improve the
ICTs’ procedural practice regarding their interpretation and application of human rights.

Part I

Applicability of IHRL to the ICTs

The first question that this study has addressed is whether and how the ICTs are bound by
IHRL. Chapter 2 has shown that the ICTY, ICTR and ICC, as (organs of) international legal
persons, are bound by general international human rights law a priori, in conformity with
international law. Every international organization with legal personality is bound by the
general international law as contained in the sources of custom and general principles of law.
This conclusion is supported by the subject thesis – the theory that all subjects of international law are bound by the general rules of international law. This theory has been widely accepted in international legal theory and has been endorsed in legal practice as well, including
by the ICJ. The functional application of the subject thesis implies that the ICTs are bound by
those human rights norms contained in the sources of general international law that may apply to the exercise of their functions.
At the same time, however, it has been shown that the ICTs’ inherent obligation to
abide by norms of general international human rights law may have limited concrete implications for the determination of their actual human rights obligations. First, the indeterminacy
of the law contained in the sources of general international law renders it difficult to derive
specific human rights obligations from them, if only because the identification of the norms
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contained in these sources is a difficult and laborious exercise, particularly in the field of human rights. Second, the inherently flexible nature of human rights norms leaves states a
measure of discretion regarding the implementation of their human rights obligations. This
flexibility makes IHRL under-determinative and limits its prescriptive capacity when it
comes to the conduct of international criminal proceedings. Third and finally, IHRL has a
fundamentally different relationship with international criminal procedure than with domestic
procedure. While IHRL is superior to domestic law, the procedural law of the ICTs is also
international law. As a result, states and ICTs may theoretically devise—and have indeed
devised—‘special’ human rights law to govern the conduct of international criminal proceedings, which could be rationalized as lex specialis to general IHRL. It is therefore safe to conclude that while ICTs are bound by IHRL under international law, they have a leeway to contextually interpret and apply human rights norms in their procedural practice.
In Chapter 3, the same questions were examined as in Chapter 2, from the perspective of the internal legal instruments and procedural practice of the ICTs. Chapter 3 has
shown that international human rights norms enter the ICTs’ legal frameworks in two ways.
First, they can be found among the subsidiary sources of law before the ICTs. Second, and
more importantly, the ICTs have an obligation to interpret and apply relevant law in a manner
consistent with ‘internationally recognized human rights’. As such, their obligation to adhere
to IHRL is not limited to human rights norms contained in the sources of general international law, but extends to all norms that can be considered as ‘internationally recognized human
rights’. The Rome Statute explicitly provides for this obligation in Article 21(3), and a similar
obligation has been developed in the case law of the ad hoc Tribunals. In addition, the case
law of the ICTs confirms the significant normative force of human rights norms vis-à-vis the
ICTs’ procedural practice. Their obligation to interpret and apply their applicable law in a
manner consistent with ‘internationally recognized human rights’ has manifested itself in
three ways. First, the ICTs have practiced simple consistent interpretation, by using IHRL to
interpret and apply norms contained in their internal legal instruments. Second, they have
created procedures and obligations that found no explicit support in their internal law, based
on their obligation to adhere to IHRL. Third, the ICTs’ case law shows a degree of support
for the duty to set aside obligations that arise from their internal legal instruments if their implementation could entail violations of internationally recognized human rights. IHRL can
therefore be considered as a lex superior in the ICTs’ legal regimes.
However, like international law, the ICTs’ internal law and practice leave room for
the contextualization of human rights norms. First, the ad hoc Tribunals have been incon388

sistent in the terminology used to describe the category of human rights norms that they are
bound by. Such inconsistency betrays uncertainty regarding the applicable norms and corresponding obligations of the Tribunals under IHRL. Second, the ad hoc Tribunals’ obligation
to adhere to IHRL is not enshrined in their legal instruments. As a result, their case law
evinces occasional but persisting denials of the superior status of IHRL. Similar denials can
be found in the case law of the ICC. Since the Court has not yet developed a coherent methodology for determining whether or not human rights norms are ‘internationally recognized’,
it maintains a certain leeway to change the scope and content of the category of human rights
norms that have such superior status. Finally, given the significant differences between the
context in which human rights norms normally apply and the context of the ICTs, their interpretative practice will almost necessarily have to be a process of contextualization. In order to
ensure the effective protection of human rights before them, the ICTs will have to take the
specific context in which they operate into account and, where necessary, adapt the scope or
normative content of these rights accordingly.
The first two Chapters developed the two components that jointly make up the theoretical framework of this study. On the one hand, the ICTs have an obligation to adhere to
internationally recognized human rights. At the same time, they retain a measure of discretion
regarding the way in which they interpret and apply these rights in their specific context.
They may and arguably must sometimes contextualize their interpretation and application of
these norms. However, an unbridled power for the ICTs to interpret and apply these norms in
any way they see fit might undermine the protection of human rights before them. Therefore,
the crucial question is what considerations and parameters should inform the ICTs’ contextualized interpretation of human rights norms.

Part II

Interpretation and Application of Human Rights by the ICTs

Chapters 4 to 6 analyzed and assessed the ICTs’ interpretation and application of three human
rights norms: the right to privacy, the right to liberty, and the right to be tried without undue
delay. The analyses compared the way in which these rights are interpreted and applied in
IHRL with their interpretation and application by the ICTs. In addition, the analyses focused
on the ICTs’ use of sources of IHRL in their interpretative practice, including the precedents
from human rights courts and supervisory bodies.
Chapter 4 has shown that the right to privacy is absent from the ICTs’ legal instruments. This omission is striking given the unavoidable interferences with persons’ privacy in
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the course of the ICTs’ investigative activities. It is unclear why this right has not been included. Instead, the ICTs appear to rely fully on states for the protection of the privacy rights
of persons implicated by their investigative activities. IHRL requires interferences with the
right to privacy to be lawful, necessary, proportional, and to pursue a legitimate aim. This
means that states must provide a legal basis for interferences with privacy and regulate such
interferences by procedural guarantees. The legal instruments of the ICTs, however, barely
provide for a legal basis for the execution of coercive measures and do not impose any formal
or material safeguards. There are no ex ante checks that regulate the ICTs’ use of such
measures. In addition, the ICTs display a general reluctance to conduct strict ex post facto
checks of the way in which evidence has been obtained. There are no strong safeguards in
place to prevent the admission of evidence that has been gathered in possible violation of
individuals’ right to privacy. Where the ICTs have conducted such checks, they have uniformly resulted in the admission of the evidence in question. In that regard, the ICTs have at
times relied on the importance of their mission to ‘end impunity’, which outweighed the possible negative repercussions of the admission of evidence for the right to privacy. The limited
control by the ICTs over the way in which evidence is gathered has been cited as a justification for this lenient approach. Although it is expected that states requested to execute coercive measures will offer their regular domestic guarantees, it is questionable whether they
will be willing and able to actually do so, particularly given their obligation to cooperate with
the ICTs. Moreover, the practical ability of states to provide guarantees under domestic law
in the course of executing coercive measures pursuant to an ICTs’ request for assistance is
questionable, because the requesting ICT is in a better position to assess the measure’s necessity and proportionality, given the limited information at the disposal of the requested authorities.
Chapter 5 addressed the ICTs’ interpretation and application of the right to liberty.
There are significant differences between the ad hoc Tribunals’ and the ICC’s approach to
this right in the context of provisional release. The legal framework applicable to provisional
detention and release before the ad hoc Tribunals differs in a number of crucial aspects from
IHRL. First, a reasonable suspicion suffices to arrest and detain a suspect while additional
‘relevant and sufficient’ reasons for detention are necessary in IHRL. Second, it is for the
accused to request provisional release, while in IHRL it is for the detaining authorities to justify detention, which must also be reviewed periodically. Third, before the ad hoc Tribunals,
the accused bears the burden of proving that, if released, s/he will not pose a flight risk, or
obstruct the proceedings; whereas the approach is the opposite in IHRL. Fourth, the identifi390

cation of a state willing and able to receive the accused person has been raised to a quasirequirement for provisional release. This requirement does not exist in IHRL, but relates to
the specific context of the ICTs, which do not have a territory at their disposal where the accused persons can stay if provisionally released. Fifth and finally, the length of provisional
detention has raised distinct issues. Although the Tribunals have at times confirmed that the
length of detention may impact on provisional release determinations, in practice, this consideration has played a marginal role. The limited importance of the length of provisional
detention can be criticized from a human rights perspective, particularly given the substantial
periods that many ICTY and ICTR defendants have spent in such detention.
The ICC’s legal framework governing provisional detention and release seems generally in line with IHRL. First, the ICC Statute requires a reason for detention in addition to the
existence of a reasonable suspicion, and the relevant grounds for detention correspond to
those recognized in IHRL: flight risk, risk of obstruction, and risk of reoffending. Second, the
ICC Statute incorporates a duty for the Pre-Trial Chamber to periodically review the provisional detention of accused persons. Third, the Prosecutor bears the burden of proof with regard to the necessity of detention. However, two aspects of the ICC’s approach to provisional
release depart from IHRL. Generally, the Court has not been willing to attach consequences
to the length of provisional detention, although the Statute recognizes delays as a separate
reason for release, but only if those are attributable to the Prosecutor. However, in a recent
decision, four persons accused of offences against the administration of justice have been
provisionally released, primarily because of the relatively lengthy period of their detention.
Nonetheless, the case related to persons accused of offences against the administration of
justice, as a result of which its precedential value for core crimes cases may be limited. In
addition, like before the ad hoc Tribunals, the presence of state guarantees constitutes a quasirequirement for release. However, unlike the ad hoc Tribunals, the ICC has taken a proactive
approach to this issue. It has concluded an interim release agreement with Belgium and
claims to be in the process of concluding more such agreements. In addition, ICC Chambers
have actively requested states’ observations on the possibility of hosting on their territory the
persons provisionally released by the ICC. The specific context in which the ICC operates
has thus led the Court to take an active approach towards procuring state cooperation to effectively protect the right to liberty.
Chapter 6 assessed the ICTs’ approach to the right to be tried without undue delay.
This right is provided for in the Statutes of the ICTs. Although the average length of proceedings before them has been substantial, the ad hoc Tribunals have only once found that this
391

right was violated in their practice. This can partially be explained by their significantly different interpretation and application of this right, as compared to IHRL. In IHRL, a determination of whether or not there has been an undue delay hinges on an assessment of four factors: the conduct of the defendant, the conduct of the authorities, the complexity of the case,
and what is at stake for the defendant. The prevailing approach before the ad hoc Tribunals,
however, revolves around different factors: the length of the delay, the complexity of the
case, the conduct of the parties, the conduct of the authorities, and the prejudice to the accused. First, assessing the conduct of the Prosecutor as a party, instead of an authority, does
not do justice to her/his responsibility as an organ of the Tribunals to protect the rights of the
accused. Second, requiring defendants to show prejudice in order to establish that a delay has
been undue is tautological and finds no support in IHRL. Third, the ad hoc Tribunals have
overstated the relative importance of the complexity of the case as a blanket justification for
any length of delay. This departs from IHRL, where the conduct of authorities is the most
important factor in assessing whether delays have been undue. Fourth, the ad hoc Tribunals
have not been consistent in their consideration of these criteria. Other decisions have also
relied on the gravity of the crimes charged, and the fundamental purpose of the Tribunal, as
factors militating against a finding of undue delay, which finds no support in IHRL. The ICC
has issued a limited number of decisions related to the right to be tried without undue delay.
However, its initial case law conveys the impression that it is following in the footsteps of the
ad hoc Tribunals’ problematic approach to this right. The Court has relied on the gravity of
the charges and the complexity of cases as mitigating factors regarding the delays that had
occurred, instead of assessing its own responsibility to ensure the expeditiousness of trials.

Part III

Towards a Methodological Framework

Chapter 7 offered an analysis and synthesis of the findings arrived at in the foregoing chapters and formulated an answer to the research question of this study. The ICTs’ interpretative
practice regarding human rights norms has been driven by two approaches to IHRL: adherence and contextualization. These two approaches are not mutually exclusive but, on the contrary, proper adherence to IHRL may require the contextualization of human rights norms in
order to ensure their effective protection in the specific context of an ICT.
Adherence has manifested itself in two main ways. The first is the legislative influence of IHRL on the internal legal instruments of the ICTs. Several human rights norms have
been incorporated in their Statutes and RPEs, such as the right to a fair trial and several rights
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of suspects in a criminal investigation. In addition, the ICTs’ legal instruments incorporate
procedures that aim to protect the rights of persons implicated by their activities, without explicitly enshrining the right in question. For example, the regulation of arrest and detention
serves to protect the right to liberty, although this right is not enshrined in the legal instruments of the ad hoc Tribunals. Second, the ICTs have practiced consistent interpretation of
their legal instruments with IHRL. Often, the ICTs rely on IHRL norms and their interpretations by human rights courts and supervisory bodies when interpreting and applying their
own legal instruments. The three modalities of the ICTs’ adherence to IHRL illustrate the
normative force of human rights norms in their procedural practice. First, the ICTs have practiced simple consistent interpretation, when they use or refer to IHRL when interpreting their
own legal instruments. Second, they have created procedural remedies or additional obligations based on IHRL, regardless of the fact that these found no explicit support in their internal legal instruments. Third, the ICTs have shown a willingness to set aside their internal
legal instruments in case of conflict with internationally recognized human rights.
The second approach to IHRL that can be discerned from the ICTs law and practice is
contextualization. This interpretative practice has been analyzed from several angles. Chapter
7 assessed the contextual factors that the ICTs have relied on in their interpretation and application the right to privacy, the right to liberty, and the right to be tried without undue delay.
Four contextual factors in particular have been subject of this study: the unavoidable reliance
on state cooperation, the gravity of the crimes with which accused persons are charged, the
complexity of cases before the ICTs, and, finally, the fundamental importance of the ICTs’
mission to ‘end impunity’. Furthermore, Chapter 7 distinguished three criteria for the classification of contextualization practices: methods, effects, and the quality of legal reasoning offered to justify such contextualization.
First, three methods of contextualization have been identified: disregard, selectivity,
and adaptation. The ICTs sometimes disregard IHRL, for example by asserting the primacy
of their own legal frameworks over IHRL or by failing to address human rights issues in their
decisions. In addition, the ICTs have employed a selective method, for example by professing
adherence to IHRL by relying on specific aspects of IHRL to justify their own approach,
while ignoring other aspects of the same human rights norms with which their approach is not
in line. Finally, the ICTs have adapted the legal test that would apply to the right in question
in IHRL, either by adapting the normative content of a specific human rights norm before the
ICTs, resulting in the change of the scope of the respective obligation, or by applying a different legal test to determine whether or not the right in question has been violated.
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Second, the contextualization practice of the ICTs can be classified based on its effects on the level of human rights protection they offer. Contextualization can result either in
an increased or a decreased level of human rights protection. Overprotection occurs when the
ICTs invent novel and distinct obligations for themselves to ensure the protection of the relevant human right in their specific context that do not apply to states under IHRL, or when the
ICTs ensure a higher level of human rights protection than what is required by IHRL. Underprotection occurs when the ICTs change the legal test applicable in IHRL to determine the
violation of a given right in the way that makes it more difficult to establish a violation, or to
be granted protection of the right in question. This study has disclosed one example of increased protection, which is the ICC’s proactive approach towards ensuring state cooperation
to enable the provisional release of accused persons to protect their right to liberty. There are
other examples of overprotection, but these do not relate to the rights that have been subject
of this study. The ICTs’ approach to the right to privacy and the right to be tried without undue delay discloses a significant degree of underprotection of human rights before the ICTs.
Third and finally, the quality of the legal reasoning proffered by the ICTs in support
of their contextualization of human rights norms constitutes another modality to classify the
ICTs’ practice in this regard. The propriety of their interpretative practice hinges on the reasoning employed in justification of their approach. However, it has been shown that the ICTs
often fail to acknowledge or justify their contextualized interpretation of human rights norms.
Such absence of legal reasoning renders it difficult to assess the quality of the ICTs’ contextualization practice. In addition, the ICTs often insufficiently substantiate the legal reasoning
provided in support of their contextual interpretation of human rights norms. Decisions that
employ a selective method for the use of IHRL constitute primary examples of such insufficiently substantiated contextualization.
Chapter 7 concluded that the ICTs’ contextualization practice generally lacks a coherent methodology, too often results in the underprotection of human rights norms, and is
sometimes insufficiently justified. Therefore, this Chapter developed a methodological
framework for the interpretation and application of human rights norms. This framework
draws upon the best practices that can be distilled from the ICTs’ jurisprudence. It consists of
several parameters and interpretative steps that, if followed consistently, would enable the
ICTs to properly contextualize human rights norms in their procedural practice.
First, all ICTs’ legal instruments should include a provision like that of Article 21(3)
of the ICC Statute in order to formalize their obligation to adhere to ‘internationally recognized human rights’. In addition, this study recommended a treaty-based methodology for the
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identification of human rights norms that are ‘internationally recognized’, which will ensure
adherence by the ICTs to all relevant human rights norms that generally apply in the domestic
context.
In addition, the ICTs should consistently take four interpretative steps in their interpretation and application of human rights norms. First, in answering the question whether a
human rights issue arises in the matter before them, the ICTs should adopt an impact-based
approach. This means that if their decision is likely to affect the protection or enjoyment of
an individual’s human right, the ICTs must take this norm into account in their decisionmaking process. Second, the ICTs should methodically analyze the human right in question
by assessing its nature, the interests it seeks to protect, its scope, and its normative content.
The interpretation of the right in question by human rights courts and supervisory bodies
should have persuasive authority vis-à-vis the ICTs’ interpretative practice. Third, the ICTs
should conduct an objective analysis of which aspects of the context in which they operate
may affect the interpretation and application of this right. This means that the ICTs should
analyze the differences between their own contexts, including the circumstances of the case at
hand, and compare these to the domestic contexts in which the right is normally applied.
Fourth and finally, the ICTs should come up with a contextualized interpretation of the right
in question. The goal of this final step is to ensure the effective protection of the human right
in question, given (and despite) the different context in which they operate. The ICTs should
offer proper and convincing justifications for their contextual interpretations of human rights
norms, based both on the context in which they operate and on the scope and content of the
human right in question.
The ICTs’ interpretation and application of international human rights norms in their
procedural practice should thus consist of two components. The first is their obligation to
adhere to internationally recognized human rights, and the second is the need to take the specific context in which they operate into account and, where necessary, to adapt their interpretation of these norms accordingly. This study has recommended a methodological framework
that could guide the ICTs’ interpretative practice and that could ensure the proper contextualization of international human rights norms in their procedural practice.
One outstanding issue is the fact that the ICTs are essentially judges in their own
cause when it comes to the interpretation and application of their own human rights obligations. Where states are often subject to the external review of human rights courts and super-
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visory bodies, the legal systems of the ICTs are closed off from external supervision. 1 The
only recourse available to individuals who allege that their rights have been violated by an
ICT is before that same ICT. The protection of human rights before them is thus built upon
the assumption that the ICTs are able correct themselves and to prevent or remedy possible
human rights violations resulting from their practice themselves. However, such trust in the
ICTs’ capacity to correct themselves may not be conducive to the effective protection of human rights norms. This study has shown that the ICTs’ practice in the interpretation and application of human rights norms is far from perfect. Although the ICC has learned from the
strengths and weaknesses of its ad hoc predecessors, there are still reasons to be critical of the
protection of human rights norms before all of the ICTs. Subjecting the ICTs’ compliance
with their obligation to adhere to internationally recognized human rights to external and independent review would strengthen the protection of human rights norms before them. There
have been several attempts to subject states’ cooperation with the ICTs to the review of the
ECtHR in particular, but these have all been unsuccessful. 2 The possibility of subjecting the
ICTs to a form of external review would therefore constitute a valuable avenue for further
research. Arguably, the ICTs could accede to human rights conventions, like the EU is in the
process of doing with respect to the ECHR.
This research has shown that the ICTs clearly take their obligation to respect human
rights norms seriously. At the same time, there is definitely room for improvement. The consistent adoption of the proposed methodological framework for the interpretation and application of human rights norms would aid the ICTs in their endeavour to give effect to their obligation to adhere to IHRL, in a way that takes due account of the specific context in which
they operate.

1

See eg Salvatore Zappalà, ‘The Rights of Victims v. the Rights of the Accused’ (2010) 8 J Int’l Crim Just 137,
164, who similarly calls for the need to subject the ICTs’ adherence to human rights norms to external supervision; see also Gideon Boas, ‘The Case for a New Appellate Jurisdiction for International Criminal Law’ in
Göran Sluiter and Sergey Vasiliev (eds), International Criminal Procedure – Towards a Coherent Body of Law
(Cameron May 2009).
2
William Schabas, ‘Synergy or Fragmentation? International Criminal Law and the European Convention on
Human Rights’ (2011) 9 J Int’l Crim Just 609, 610; See eg ECtHR, Decision, Djokaba Lambi Longa v. the
Netherlands (App No 33917/12), 9 October 2012; ECtHR, Decision, Naletilić v. Croatia (App No 51891/99), 4
May 2000; see generally: Jean D’Aspremont and Catherine Brölmann, ‘Challenging International Criminal
Tribunals before Domestic Courts’ in August Reinisch (ed), Challenging Acts of International Organizations
before National Courts (OUP 2010).
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SAMENVATTING
Dit proefschrift gaat over de interpretatie en toepassing van internationale mensenrechtennormen in het strafprocesrecht van internationale straftribunalen: het Joegoslavië-Tribunaal
(ICTY), het Rwanda-Tribunaal (ICTR) en het Internationaal Strafhof (ICC). Nationaal strafprocesrecht wordt beïnvloed door een mensenrechtenregime dat op internationaal en regionaal niveau is ontwikkeld. Staten zijn partij bij een groot aantal mensenrechtenverdragen en
staan daarbij vaak onder toezicht van internationale instituties die de naleving van deze verdragen controleren. Internationale mensenrechten hebben derhalve een grote invloed op de
rechtsbeschermende dimensie van nationaal strafprocesrecht. Bij internationale straftribunalen, die geen partij zijn bij mensenrechtenverdragen, lijkt dat anders te liggen. De vraag is of
zij wel gebonden zijn aan mensenrechtennormen. Daarnaast is het de vraag of internationale
tribunalen, vanwege de specifieke context waarin zij opereren, de vrijheid zouden moeten
hebben om internationale mensenrechtennormen anders te interpreteren en toe te passen dan
staten. Een van de hoofddoelen van dit onderzoek is te onderzoeken of en, zo ja, onder welke
omstandigheden een afwijkende interpretatie en toepassing gerechtvaardigd is. De centrale
vraag van dit onderzoek is dan ook: Hoe zouden internationale straftribunalen internationale
mensenrechtennormen moeten interpreteren en toepassen in hun procesrecht?
Het proefschrift is verdeeld in twee delen. Deel I behandelt de aard van de gebondenheid van de tribunalen aan internationale mensenrechten vanuit internationaalrechtelijk perspectief en vanuit het perspectief van het interne recht en de praktijk van de tribunalen zelf.
Deel II gaat over de interpretatie en toepassing van drie specifieke mensenrechtennormen in
de praktijk van de straftribunalen: het recht op privacy in de context van dwangmiddelen, het
recht op vrijheid in de context van voorlopige hechtenis en het recht op berechting binnen een
redelijke termijn. Op basis hiervan zullen in Deel III de sterke en zwakke aspecten van de
door de tribunalen gekozen benadering geanalyseerd worden, hetgeen vervolgens als grondslag zal dienen voor een methodologisch kader dat de kwaliteit van de interpretatie en toepassing van mensenrechtennormen door internationale straftribunalen ten goede kan komen.

Deel I

De Gebondenheid van Internationale Straftribunalen aan
Mensenrechten

Allereerst komt de vraag aan bod of en hoe internationale straftribunalen gebonden zijn aan
internationale mensenrechten. Zoals uiteengezet in Hoofdstuk 2 zijn het ICTY, het ICTR en
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het ICC op grond van hun internationale rechtspersoonlijkheid gebonden aan algemeen internationaal recht op het gebied van mensenrechten. In de internationale rechtspraktijk en doctrine wordt ervan uitgegaan dat internationale organisaties gebonden zijn aan ‘algemeen internationaal recht’, hetgeen een verzamelnaam is voor de ongeschreven bronnen van internationaal recht: gewoonterecht en algemene rechtsbeginselen. Deze theorie wordt in dit proefschrift de subject thesis genoemd. Voor zover mensenrechtennormen vervat zijn in deze
bronnen binden zij dus de tribunalen. De zogeheten ‘functionele’ toepassing van deze theorie
maakt dat de tribunalen gebonden zijn aan mensenrechtennormen die van toepassing zijn op
de functies die zij uitvoeren.
In Hoofdstuk 2 wordt aangetoond dat de a priori gebondenheid van de straftribunalen
aan mensenrechtennormen vervat in de bronnen van algemeen internationaal recht slechts
beperkte concrete implicaties heeft voor de vaststelling van hun daadwerkelijke verplichtingen op het gebied van de mensenrechten. Allereerst is de identificatie van normen en de
daarbij behorende verplichtingen in algemeen internationaal recht een uitermate complexe
exercitie. De onbepaaldheid van de bronnen van algemeen internationaal recht maakt het ingewikkeld om specifieke verplichtingen af te leiden uit de normen vervat in deze bronnen.
Bovendien laat de inherente flexibiliteit van internationale mensenrechtennormen een zekere
beleids- en beoordelingsvrijheid wat betreft de implementatie van mensenrechtenverplichtingen in de nationale rechtsorde. Dit maakt internationale mensenrechten minder bepalend en
beperkt het prescriptief vermogen van deze normen in het kader van internationale strafprocessen. Daarnaast is de relatie tussen het recht van internationale organisaties en internationaal recht een andere dan die tussen nationaal en internationaal recht. Nationaal recht is in
principe ondergeschikt aan internationaal recht en daarmee aan internationale mensenrechten.
Het recht van de straftribunalen is echter internationaal recht en is daarmee hiërarchisch gelijkwaardig aan mensenrechten. Daar komt bij dat staten inter partes mogen afwijken van
gewoonterecht door een verdrag af te sluiten dat gewoonterecht aanpast of opzij zet, ook als
met dat verdrag een internationale organisatie wordt opgericht. Zo kan het oprichtingsverdrag
van een internationale organisatie als lex specialis functioneren ten opzichte van internationaal gewoonterecht, dat als lex generalis gezien kan worden. Hoewel de tribunalen dus strikt
genomen gebonden zijn aan internationale mensenrechten, beschikken zij ook over een bepaalde vrijheid om een andere, contextuele, interpretatie te geven aan deze normen.
In Hoofdstuk 3 komen dezelfde vragen aan bod als in hoofdstuk 2, maar dan vanuit
het perspectief van de interne instrumenten en de procedurele praktijk van de internationale
straftribunalen zelf. Hoofdstuk 3 toont aan dat internationale mensenrechtennormen in twee
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opzichten van belang zijn voor het juridisch kader van de tribunalen. Ten eerste zijn deze
normen vervat in de secundaire rechtsbronnen voor de tribunalen. Ten tweede hebben de tribunalen een verplichting om hun toepasselijk recht te interpreteren en toe te passen op een
wijze die verenigbaar is met ‘internationaal erkende mensenrechten’. Hun verplichting om
zich aan internationale mensenrechten te houden beperkt zich derhalve niet tot die normen
vervat in de ongeschreven rechtsbronnen van algemeen internationaal recht, maar strekt zich
uit tot alle mensenrechten die ‘internationaal erkend’ zijn. Het Statuut van het ICC schrijft dit
voor in Artikel 21(3) en een vergelijkbare verplichting vloeit voort uit de praktijk van de ad
hoc Tribunalen. In de jurisprudentie van de tribunalen wordt grote normatieve kracht toegekend aan internationale mensenrechten. Hun verplichting tot conforme interpretatie en toepassing heeft zich op drie manieren gemanifesteerd. De eerste is eenvoudige conforme interpretatie: het gebruik van internationale mensenrechten om het bestaande interne recht van de
tribunalen te interpreteren, toe te passen, of verder in te kleuren. De tweede is rechtsschepping: het creëren van juridische procedures, rechten en bevoegdheden die geen expliciete
steun vinden in het interne recht van de tribunalen, maar wel gebaseerd worden op internationale mensenrechten. De derde is superioriteit: een verplichting om intern recht van de tribunalen opzij te zetten waar de toepassing ervan strijdig zou zijn met internationale mensenrechten. Internationale mensenrechten hebben derhalve een lex superior status in de rechtsregimes van de tribunalen.
Toch biedt ook het interne recht en de praktijk van de tribunalen ruimte aan de zogeheten contextualisering van mensenrechtennormen. In de eerste plaats blijken de ad hoc Tribunalen niet consequent in de terminologie die zij gebruiken om de categorie van mensenrechtennormen te beschrijven die hen binden. Een dergelijk gebrek aan consistentie duidt op
onzekerheid over de toepasselijke normen en de daaronder vallende mensenrechtenverplichtingen van de tribunalen. Ten tweede ligt de gebondenheid van de ad hoc Tribunalen aan
mensenrechtennormen niet vast in hun Statuten. Hun jurisprudentie bevat incidentele doch
terugkerende ontkenningen van de superieure status van internationale mensenrechten. Ondanks bovengenoemd Artikel 21(3) in het Statuut van het ICC, bevat ook de jurisprudentie
van het ICC dergelijke ontkenningen. Omdat het ICC nog geen coherente methodologie heeft
ontwikkeld voor het bepalen van de ‘internationaal erkende’ status van mensenrechtennormen, behoudt het ogenschijnlijk veel vrijheid om de reikwijdte en inhoud van deze categorie
van normen te bepalen. Tenslotte leiden de verschillen tussen de context waarin mensenrechtennormen gewoonlijk worden toegepast en de context van de tribunalen ertoe dat de interpretatieve praktijk van de laatste bijna noodzakelijkerwijs een contextuele zal zijn. Om de
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effectieve bescherming van mensenrechten te verzekeren, moeten de tribunalen de specifieke
context waarin zij opereren in hun overweging betrekken en, waar nodig, de reikwijdte en
normatieve inhoud van mensenrechten aanpassen.
In de eerste twee hoofdstukken worden de twee componenten van het theoretisch kader van deze studie aldus uitgewerkt. Enerzijds zijn de internationale tribunalen gebonden
aan internationaal erkende mensenrechten. Anderzijds behouden zij een zekere vrijheid ten
aanzien van de wijze waarop zij deze rechten interpreteren en toepassen in hun specifieke
context. Zij mogen en moeten soms hun interpretatie en toepassing van deze normen contextualiseren. Een onbeperkte vrijheid om mensenrechtennormen op welke wijze dan ook te
interpreteren zou de bescherming van deze rechten echter ondermijnen. De cruciale vraag is
daarom welke overwegingen en criteria leidend moeten zijn bij de contextualisering van deze
normen door de tribunalen.

Deel II

De Interpretatie en Toepassing van Mensenrechten door de
Straftribunalen

De Hoofdstukken 4 tot en met 6 bevatten een analyse en evaluatie van de interpretatie en toepassing door de straftribunalen van drie mensenrechtennormen, respectievelijk het recht op
privacy, het recht op vrijheid en het recht op berechting binnen een redelijke termijn. De analyses zijn tweeledig. Enerzijds bevatten ze een vergelijking van de interpretatie en toepassing
van het betreffende recht op het terrein van internationale mensenrechten met de interpretatie
en toepassing van dit recht door de internationale tribunalen. Daarnaast richten de analyses
zich op de vraag in hoeverre en op welke wijze de tribunalen gebruik maken van bronnen van
internationale mensenrechten in hun strafvorderlijke praktijk, inclusief de jurisprudentie van
mensenrechtenhoven en andere toezichthoudende organen.
In Hoofdstuk 4 wordt aangetoond dat het recht op privacy in de praktijk van de tribunalen niet op toereikende wijze wordt gewaarborgd. Het recht is niet neergelegd in de Statuten, hetgeen opvallend is gelet op de onvermijdelijkheid van inbreuken op de privacy van
personen die worden betrokken in de onderzoeksactiviteiten van de tribunalen. Het is niet
duidelijk waarom dit recht niet is opgenomen in de instrumenten van de tribunalen. De tribunalen lijken volledig te rekenen op staten voor de effectieve bescherming van het recht op
privacy van individuen die onderwerp van onderzoek zijn bij de tribunalen. Het internationale
recht op privacy vereist dat een inmenging met dit recht rechtmatig, noodzakelijk en proportioneel is en een legitiem doel nastreeft. Staten zijn verplicht om een wettelijke basis te cre-
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eren voor iedere inbreuk op de privacy van personen en dergelijke inbreuken moeten omgeven zijn met de nodige procedurele waarborgen. Het recht van de tribunalen biedt echter amper een wettelijke basis voor de toepassing van dwangmiddelen die een inmenging op het
recht op privacy behelzen en biedt geen enkele procedurele waarborg voor het beschermen
van dit recht. Er zijn geen waarborgen die de aanwending van dergelijke dwangmiddelen
reguleren. Daarnaast zijn de tribunalen in de regel niet bereid om naderhand strikte controle
uit te oefenen over de wijze waarop dwangmiddelen zijn toegepast en bewijs is verzameld. Er
staat geen sanctie op bewijsgaring in strijd met het recht op privacy. In die zeldzame gevallen
waarin de tribunalen wel aandacht besteedden aan de wijze van bewijsvergaring hebben ze
zonder uitzondering het betreffende bewijs toegelaten. In dit kader wordt door de tribunalen
dikwijls gewezen op het belang van het tegengaan van straffeloosheid en aan deze doelstelling meer gewicht toegekend dan aan het beschermen van het recht op privacy. De beperkte
invloed die de tribunalen hebben op nationale autoriteiten, die de bewijsgaring dikwijls op
zich nemen, wordt ook regelmatig aangehaald als rechtvaardiging van deze milde houding
ten opzichte van onrechtmatig verkregen bewijs. De tribunalen stellen zich op het standpunt
dat nationale autoriteiten moeten zorgdragen voor de bescherming van het recht op privacy
en verwachten dat de nationale autoriteiten de reguliere strafprocessuele waarborgen ook van
toepassing zijn op statelijke samenwerking met de tribunalen. Het is echter de vraag of staten
in de praktijk ook bereid of in staat zijn om deze bescherming te bieden. Zij zijn verplicht om
de tribunalen assistentie te verlenen en hebben weinig tot geen ruimte om dergelijke verzoeken te weigeren. Bovendien beschikken de tribunalen zelf over meer en betere informatie
dan de staten die een rechtshulpverzoek krijgen, waardoor een tribunaal beter in staat zou zijn
om de noodzaak en proportionaliteit van een dwangmiddel te beoordelen dan een verzochte
staat.
Hoofdstuk 5 staat in het teken van de interpretatie en toepassing van het recht op
vrijheid. Er zijn grote verschillen tussen de benaderingen van de ad hoc Tribunalen enerzijds
en het ICC anderzijds. De regeling van voorlopige hechtenis en het—tijdelijk—opheffen
daarvan bij de ad hoc Tribunalen staat op gespannen voet met internationale mensenrechten.
Ten eerste is een verdenking voldoende voor voorlopige hechtenis bij de ad hoc Tribunalen,
terwijl het recht op vrijheid vereist dat er relevante en voldoende redenen voor dergelijke
vrijheidsbeneming zijn. Ten tweede ligt het initiatief voor het opheffen van voorlopige hechtenis voor deze tribunalen bij de verdachte, terwijl het recht op vrijheid vereist dat de autoriteiten de vrijheidsbeneming rechtvaardigen en dat de voortduring hiervan periodiek herbeoordeeld wordt. Ten derde is het voor de ad hoc Tribunalen zo dat de verdachte de bewijslast
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draagt dat er geen vlucht- of collusiegevaar is, terwijl de bewijslast volgens het recht op vrijheid bij de autoriteiten zou moeten liggen. Ten vierde vereisen de ad hoc Tribunalen de medewerking van een land dat bereid en in staat is om de verdachte te ontvangen voordat zij de
voorlopige hechtenis opheffen. Dit vereiste bestaat niet onder het internationale recht op vrijheid maar vloeit voort uit de specifieke context van de tribunalen, die geen grondgebied hebben en daarom afhankelijk zijn van staten voor de tenuitvoerlegging van hun beslissing om
voorlopige hechtenis op te heffen. Ten vijfde is onduidelijk welke rol de duur van de voorlopige hechtenis speelt bij de beslissingen van de tribunalen over de eventuele opheffing daarvan. Hoewel de ad hoc Tribunalen hebben bevestigd dat de duur van voorlopige hechtenis
van invloed is op de beslissing om deze eventueel op te heffen, blijkt uit de praktijk dat deze
overweging hooguit een marginale rol speelt. De beperkte relevantie van de duur van voorlopige hechtenis staat, gelet op de relatief lange periode die veel verdachten voor het ICTY en
het ICTR in voorlopige hechtenis doorbrachten, op gespannen voet met het recht op vrijheid.
De regeling omtrent voorlopige hechtenis en de opheffing daarvan voor het ICC lijkt
goeddeels in overeenstemming met het recht op vrijheid. Ten eerste vereist het Statuut van
het Strafhof een rechtvaardiging voor het opleggen van voorlopige hechtenis, meer dus dan
een enkele verdenking. Bovendien corresponderen de gronden voor voorlopige hechtenis met
de gronden die erkend worden door mensenrechtenhoven: vlucht-, collusie- en recidivegevaar. Ten tweede verplicht het Statuut de Kamers van Vooronderzoek (Pre-Trial Chamber)
om de voorlopige hechtenis aan periodieke controle te onderwerpen. Ten derde draagt de
Aanklager de bewijslast met betrekking tot de noodzaak van voorlopige hechtenis. Toch
staan twee aspecten van de benadering van het ICC op gespannen voet met het recht op vrijheid. Het Strafhof lijkt niet bereid om gevolgen te verbinden aan de duur van voorlopige
hechtenis. Hoewel het Statuut onredelijke vertraging als een aparte reden voor het opheffen
van voorlopige hechtenis erkent, wordt dit beperkt tot onredelijke vertraging veroorzaakt
door de Aanklager. In een recente beslissing is deze beperking echter genuanceerd. De hechtenis van vier verdachten van misdrijven tegen de rechtsbedeling werd opgeheven, voornamelijk vanwege de relatief lange duur van hun hechtenis, ondanks het feit dat de vertraging niet
toerekenbaar was aan de Aanklager. Gelet op het feit dat de uitspraak betrekking had op relatief veel minder ernstige feiten is het echter de vraag of deze uitspraak navolging zal krijgen
in de reguliere zaken bij het Strafhof. Bovendien stelt ook het ICC als voorwaarde dat een
land wordt geïdentificeerd dat bereid is de verdachte te ontvangen, voordat voorlopige hechtenis kan worden opgeheven. Anders dan de ad hoc Tribunalen lijkt het ICC hier proactief
mee om te gaan. Het Strafhof heeft met België een verdrag gesloten over tijdelijke invrij402

heidsstelling en zegt meer van dergelijke verdragen te willen sluiten. Daarnaast hebben kamers van het Strafhof actief staten benaderd over de mogelijkheid van het ontvangen van
tijdelijk in vrijheid gestelde verdachten. De specifieke context waarin het Strafhof opereert
lijkt hier te hebben geleid tot een actieve benadering waarin het waarborgen van het recht op
vrijheid voorop staat.
Hoofdstuk 6 gaat over het recht op berechting binnen een redelijke termijn. Dit recht
is vastgelegd in de Statuten van alle drie tribunalen. Hoewel de gemiddelde duur van een proces voor de tribunalen zeer lang te noemen is, is er slechts eenmaal een schending van dit
recht vastgesteld. Dit kan deels worden verklaard door de nogal afwijkende interpretatie en
toepassing van het recht op berechting binnen een redelijke termijn ten opzichte van de bij
mensenrechtenhoven gangbare interpretatie. Bij laatstgenoemde interpretatie wordt aan de
hand van vier factoren beoordeeld of dit recht al dan niet geschonden is, te weten het gedrag
van de verdachte, het gedrag van de autoriteiten, de complexiteit van de zaak en wat er op het
spel staat voor de verdachte. Bij de interpretatie van dit recht door de ad hoc Tribunalen
wordt echter deels op andere factoren gefocust, namelijk de duur van de vertraging, de complexiteit van de zaak, het gedrag van de partijen bij de zaak, het gedrag van de autoriteiten en
het door de verdachte ondervonden nadeel door de vertraging. Het beoordelen van het gedrag
van de Aanklager als enkel partij bij de zaak, in plaats van als onderdeel van de autoriteiten,
doet geen recht aan zijn verantwoordelijkheid als orgaan van de tribunalen om de rechten van
de verdachte te beschermen. Daarnaast is het tautologisch om van de verdachte te eisen dat
zij of hij, om de onredelijkheid van de vertraging aan te tonen, aantoont dat deze tot nadeel
heeft geleid, daar de aard van het nadeel waartegen dit recht beschermt nou juist ziet op onredelijke vertraging. Dit vindt bovendien geen steun in internationale mensenrechten. Ten derde hebben de ad hoc Tribunalen onevenredig veel gewicht toegekend aan de vermeende
complexiteit van hun zaken, in die zin dat deze complexiteit een bijna allesomvattende rechtvaardiging vormt van welke periode van vertraging dan ook. Dit staat op gespannen voet met
internationale mensenrechten, waarin het gedrag van de autoriteiten de belangrijkste factor is
bij de vaststelling van een schending van het recht op berechting binnen een redelijke termijn.
Ten vierde zijn de ad hoc Tribunalen niet consequent in de factoren die ze betrekken bij de
beslissing om voorlopige hechtenis al dan niet op te heffen. Naast de al genoemde factoren
hebben de tribunalen ook de ernst van het misdrijf en de zogenaamde ‘fundamentele missie’
van het tribunaal meegewogen als factoren die tegen het vaststellen van een schending pleiten. Dit vindt geen steun in internationale mensenrechten. Het ICC heeft een beperkt aantal
beslissingen genomen die betrekking hebben op het recht op berechting binnen een redelijke
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termijn. Deze jurisprudentie suggereert echter dat het ICC volgt in de voetstappen van de ad
hoc Tribunalen en hun problematische benadering van dit recht. In de weinige beslissingen
die het heeft genomen hechtte het Strafhof veel belang aan de complexiteit van de zaak en de
ernst van het strafbaar feit als factoren die aan een vaststelling van een schending van het
recht op berechting van een redelijke termijn in de weg staan en heeft het nagelaten om zijn
eigen aandeel in eventuele vertragingen daadwerkelijk te onderzoeken.

Deel III

Op Zoek naar een Methodologisch Kader

Hoofdstuk 7 bevat een analyse en synthese van de conclusies die voortvloeien uit de voorgaande hoofdstukken en beantwoordt de centrale onderzoeksvraag van dit proefschrift. De
interpretatie en toepassing van mensenrechten door de tribunalen wordt gedreven door twee
benaderingen van internationale mensenrechten in het internationale strafproces: naleving en
contextualiteit. Deze benaderingen sluiten elkaar niet uit. Integendeel, de contextualisering
van de interpretatie van deze normen kan noodzakelijk zijn om de effectieve naleving van
mensenrechten binnen de unieke context van de straftribunalen mogelijk te maken.
De naleving van mensenrechten heeft zich op twee wijzen gemanifesteerd. De eerste
is de wetgevende invloed van mensenrechten op de Statuten en Rules of Procedure and Evidence (RPE) van de tribunalen. Een aantal mensenrechtennormen zijn opgenomen in deze
instrumenten, waaronder het recht op een eerlijk proces en enkele andere verdedigingsrechten. Daarnaast bevatten de instrumenten van de tribunalen procedures die zorg dragen voor de
bescherming van bepaalde rechten, zonder dat zij dit recht expliciet opnemen. Zo wordt de
arrestatie en detentie van verdachten geregeld in de RPEs van de ad hoc Tribunalen, maar het
recht op vrijheid zelf is niet opgenomen. Ten tweede hebben de tribunalen hun toepasselijk
recht geïnterpreteerd en toegepast op een wijze die verenigbaar is met internationale mensenrechten. De drie eerder genoemde manifestaties van conforme interpretatie—eenvoudige conforme interpretatie, rechtsschepping en superioriteit—benadrukken de normatieve kracht van
internationale mensenrechten in het recht en de praktijk van de internationale tribunalen.
de tweede wijze waarop de tribunalen internationale mensenrechten benaderd hebben
is een contextuele. Uit de analyses in de voorgaande hoofdstukken volgen vier factoren waar
de tribunalen zich dikwijls op hebben beroepen ter rechtvaardiging van een afwijkende interpretatie van mensenrechten. Dit zijn de mate waarin de tribunalen afhankelijk zijn van staten,
de ernst van de strafbare feiten waarvan verdachten worden beschuldigd, de complexiteit van
internationale strafzaken en het fundamentele belang van de missie van de tribunalen om
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straffeloosheid tegen te gaan. Daarnaast zijn er op basis van de voorgaande analyses drie manieren ontwikkeld om een onderscheid te maken tussen verschillende wijzen van contextualisering: op basis van haar methodologie, op basis van haar effect op het niveau van de mensenrechtenbescherming en op basis van de kwaliteit van de redenering van de tribunalen ter
rechtvaardiging van contextualisering.
Er zijn drie methoden van contextualisering geïdentificeerd: veronachtzaming, selectiviteit en aanpassing. Ten eerste hebben de tribunalen internationale mensenrechten veronachtzaamd door bijvoorbeeld voorrang te geven aan hun eigen instrumenten ten koste van
mensenrechten, of door na te laten om mensenrechten mee te nemen in hun beslissingen. Ten
tweede hebben de tribunalen dikwijls een selectieve methodologie toegepast door bijvoorbeeld te beweren dat zij mensenrechten naleven door de overeenkomstigheid van bepaalde
aspecten van hun benadering met een mensenrecht te benadrukken, terwijl ze daarbij negeren
dat andere aspecten van hun benadering op gespannen voet staan met ditzelfde mensenrecht.
Ten derde hebben de tribunalen dikwijls een aanpassing aangebracht in de juridische toets die
van toepassing is op het betreffende mensenrecht; ofwel door de normatieve inhoud van het
recht te veranderen, hetgeen kan resulteren in een aanpassing van de reikwijdte van de verplichting van de tribunalen onder dit recht, ofwel door een andere toets te gebruiken om te
bepalen of het betreffende recht is geschonden.
Contextualisering kan uitmonden in een verhoogd of een verlaagd niveau van mensenrechtenbescherming. Overbescherming vindt plaats wanneer de tribunalen nieuwe en andere verplichtingen creëren voor zichzelf dan welke gelden voor staten, om de effectieve bescherming van een recht in hun specifieke context te verzekeren, of wanneer de tribunalen
een hoger beschermingsniveau van een recht garanderen. Onderbescherming vindt plaats
wanneer de tribunalen een zodanig andere toets gebruiken om vast te stellen of een bepaald
recht geschonden is, dat het moeilijker wordt om een schending vast te stellen, dan wel om
binnen de reikwijdte van de bescherming van het betreffende recht te vallen.
De juistheid en overredingskracht van de interpretatieve praktijk van de tribunalen
hangt in sterke mate af van de kwaliteit van hun redeneringen. De tribunalen erkennen dikwijls echter niet dat zij een mensenrecht op contextuele wijze interpreteren en in dergelijke
gevallen rechtvaardigen zij deze afwijkende interpretatie dan ook niet. In de afwezigheid van
een rechtvaardiging is het lastig om de kwaliteit van de interpretatie te beoordelen. Daarnaast
substantiëren de tribunalen hun contextuele interpretatie van mensenrechten vaak onvoldoende. Een voorbeeld hiervan is de bovengenoemde selectieve methode van contextualisering.
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Hoofdstuk 7 concludeert derhalve dat de contextualiseringspraktijk van de tribunalen
een coherente methodologie ontbeert, te vaak resulteert in de onderbescherming van mensenrechtennormen en dikwijls onvoldoende gerechtvaardigd wordt. Daarom ontwikkelt dit
hoofdstuk een methodologisch kader voor de interpretatie en toepassing van mensenrechten
door de tribunalen. Het bestaat uit verschillende criteria en interpretatieve stappen die de tribunalen in staat zouden moeten stellen om op correcte wijze een contextuele interpretatie van
mensenrechtennormen te ontwikkelen.
Ten eerste zouden de instrumenten van alle tribunalen een bepaling moeten bevatten
als Artikel 21(3) van het Statuut van het ICC. Zodoende zou hun verplichting tot naleving
van internationaal erkende mensenrechten geformaliseerd worden. Daarnaast wordt het aanbevolen dat de tribunalen, om vast te stellen of een mensenrechtennorm ‘internationaal erkend’ is, een methodologie gebruiken gebaseerd op internationale en regionale mensenrechtenverdragen. Zodoende wordt verzekerd dat de tribunalen zich houden aan alle relevante
mensenrechtennormen die gewoonlijk gelden in een nationaal strafproces.
Het methodologisch kader bevat verder vier interpretatieve stappen. De eerste is het
vaststellen of een beslissing een mensenrechtelijk aspect heeft. Om deze vraag te beantwoorden moeten de tribunalen de eventuele gevolgen van de beslissing voor de rechten van individuen beoordelen. Dit betekent dat als het waarschijnlijk is dat de (uitvoering van) de beslissing op enigerlei wijze van invloed kan zijn op de rechten van een individu, de tribunalen dit
recht moeten meenemen in hun beslissing. De tweede stap is het vaststellen van de normatieve inhoud van het mensenrecht in kwestie. De tribunalen moeten het recht grondig analyseren, inclusief zijn aard, de belangen die het beschermt en zijn reikwijdte. Hierbij zullen de
tribunalen in het bijzonder aandacht moeten besteden aan de interpretatie van het recht in
kwestie door mensenrechtenhoven en VN-toezichtsorganen. De derde stap is een analyse van
de specifieke context waarin de tribunalen het recht in kwestie moeten toepassen. De vraag is
in hoeverre deze context van invloed kan zijn op de interpretatie en toepassing van het mensenrecht. De tribunalen moeten dus de verschillen tussen hun eigen context en de context
waarin het recht normaal gesproken wordt toegepast analyseren. De vierde stap is het formuleren van een contextuele interpretatie en toepassing van het betreffende recht. Het onderliggende doel van deze laatste interpretatieve stap moet de effectieve bescherming van het recht
in kwestie zijn, gezien (en ondanks) de wellicht andere context waarin de tribunalen opereren. De tribunalen moeten hun contextuele interpretaties van mensenrechtennormen op correcte en overtuigende wijze rechtvaardigen.
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De interpretatie en toepassing van mensenrechtennormen in het procesrecht van de internationale straftribunalen zou derhalve uit twee componenten moeten bestaan. De eerste is
hun verplichting om internationale mensenrechten na te leven en de tweede is de noodzaak
om de specifieke context waarin de tribunalen opereren in overweging te nemen en, indien
nodig, de interpretatie van mensenrechtennormen aan te passen. Dit proefschrift beveelt een
methodologisch kader aan dat een richtsnoer kan zijn voor de interpretatieve praktijk van de
tribunalen en zodoende kan bijdragen aan de juiste contextualisering van internationale mensenrechtennormen in hun strafproces. De tribunalen lijken hun verplichting tot naleving van
mensenrechten serieus te nemen, maar er is ruimte voor verbetering. Het consequent gebruik
van het voorgestelde methodologisch kader zou de tribunalen kunnen helpen om op effectieve wijze invulling te geven aan hun verplichting tot naleving van internationaal erkende mensenrechten op een wijze die afdoende rekening houdt met de specifieke context waarin zij
opereren.
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ANNEX 1

LENGTH OF CASES

The tables below provide a complete overview of the length of all contentious cases before
the ICTR and the ICTY. Cases that have resulted in a guilty plea or in referral to a domestic
jurisdiction have been excluded, as have other cases that did not result in a first instance
judgment, such as the case against Slobodan Milošević, who passed away before his case was
finalized. In addition, the ICTY table includes a column for ‘retrial first instance’, in order to
allow for the inclusion of the Haradinaj et al case, which was completed after a retrial was
ordered by the Appeals Chamber. The date of retrial judgment has been taken as the finalization of the trial, pursuant to ECtHR case law that provides that the right to be tried without
undue delay covers possible review or retrial proceedings. 1

The right sides of the tables include six columns that indicate the respective lengths of several
stages of the proceedings. The first is the total length, which is the time between arrest and
the final (appeals) judgment in the case. The second is the length of the first instance trial,
which indicates the time between the actual commencement of the trial until the closing arguments. The third indicates the length of time between the arrest and the first instance judgment. The fourth column shows the time that has lapsed between a suspect’s arrest and the
commencement of her/his trial. The fifth collumn shows the period between the first instanceand the appeals judgment. The sixth and final column indicates the time that has lapsed between the closing arguments in a case and the delivery of the first instance judgment. Finally,
the letters NA indicate that a certain category is ‘not applicable’ in that case, for example
because there was no appeal. The letters PA indicate ‘pending appeal’. The bottom rows indicate the calculated averages of these periods in days and years, respectively.

1

See supra Chapter 6, section 2.1.
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International Criminal Tribunal for Rwanda
Accused
Person

Akayesu,
Jean-Paul
Bagambiki,
Emmanuel
Bagilishema,
Ignace
Bagosora,
Theoneste
Barayagwiza,
Jean Bosco
Bicamumpaka, Jerome
Bikindi,
Simon
Bizimungu,
Augustin
Bizimungu,
Casimir
Gacumbitsi,
Sylvestre
Gatete, JeanBaptiste
Hategekimana, Ildephonse
Imanishimwe, Samuel
Kabiligi,
Gratien
Kajelijeli,
Juvenal
Kalimanzira,
Callixte
Kamuhanda,
Jean de Dieu
Kanyabashi,
Joseph
Kanyarukiga,
Gaspard
Karera,
Francois
Karemera,
Édouard
Kayishema,
Clement
Mpambara,
Jean

Arrest/
surrender

Commencement of
trial

Closing
Arguments

First
Instance
Judgment

Appeals
Judgment

Total
Length

Trial

Arrest –
First
Instance
Judgment

Arrest Commencement of
Trial

First
Instance
Judgment Appeals
Judgment

Closing
ArgumentsFirst Instance
Judgment

10-10-95

9-1-97

26-3-98

2-10-98

1-6-01

2061

441

1088

457

973

190

5-6-98

18-9-00

15-8-03

25-2-04

7-7-06

2954

1061

2091

836

863

194

20-2-99

28-10-99

19-10-00

7-6-01

3-7-02

1229

357

838

250

391

231

9-3-96

2-4-02

1-6-07

18-12-08

14-12-11

5758

1886

4667

2215

1091

566

27-3-96

23-10-00

22-8-03

3-12-03

28-11-07

4263

1033

2807

1671

1456

103

6-4-99

6-11-03

5-12-08

30-9-11

4-2-13

5053

1856

4560

1675

493

1029

12-7-01

18-9-06

26-5-08

2-12-08

18-3-10

3171

616

2700

1894

471

190

2-8-02

20-9-04

26-6-09

17-5-11

30-6-14

4350

1740

3210

780

1140

690

6-4-99

6-11-03

5-12-08

30-9-11

4-2-13

5053

1856

4560

1675

493

1029

20-6-01

28-7-03

1-3-04

17-6-04

7-7-06

1843

217

1093

768

750

108

11-9-02

20-10-09

8-11-10

29-3-11

9-10-12

3681

384

3121

2596

560

141

16-2-03

16-3-09

28-4-10

6-12-10

8-5-12

3369

408

2850

2220

519

222

11-8-97

18-9-00

15-8-03

25-2-04

7-7-06

3252

1061

2389

1134

863

194

18-7-97

2-4-02

1-6-07

18-12-08

4171

1886

4171

1719

NA

566

5-6-98

13-3-01

16-7-03

1-12-03

23-5-05

2544

855

2005

1012

539

138

8-11-05

5-5-08

20-4-09

22-6-09

20-10-10

1807

350

1322

909

485

63

26-11-99

17-4-01

28-8-03

22-1-04

19-9-05

2124

863

1518

508

606

147

28-6-95

12-6-01

30-4-09

24-6-11 pending

PA

2879

5840

2176

PA

785

16-7-04

31-8-09

24-5-10

1-11-10

8-5-12

2853

266

2299

1872

554

161

20-10-01

9-1-06

24-11-06

7-12-07

2-2-09

2662

319

2239

1542

423

378

5-6-98

27-11-03

25-8-11

2-2-12

29-9-14

5960

2828

4990

2001

970

161

2-5-96

11-4-97

17-11-98

21-5-99

1-6-01

1856

585

1114

344

742

185

21-6-01

19-9-05

3-5-06

12-9-06

1909

226

1909

1551

NA

132

NA

NA
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Accused
Person

Mugenzi,
Justin
Mugiraneza
Prosper
Muhimana,
Mikaeli
Munyakazi,
Yusuf
Musema,
Alfred
Muvunyi,
Tharcisse
Nahimana,
Ferdinand
Nchamihigo,
Simeon
Ndahimana,
Grégoire
Ndayambaje,
Elie
Ndindibahizi,
Emmanuel
Ndindiliyimana, Augustin
Ngeze, Hassan
Ngirabatware, Augustin
Ngirumpatse,
Matthieu
Niyitegeka,
Eliezer
Nizeyimana,
Ildéphonse
Nsabimana,
Sylvain
Nsengimana,
Hormisdas
Nsengiyumva, Anatole
Ntabukeze,
Aloys
Ntagerura,
Andre
Ntakirutimana, Elizaphan
Ntakirutimana, Gerard
Ntahobali,
Arsene Shalom
Ntawukulilyayo, Dominique
Nteziryayo,
Alphonse

Arrest/
surrender

Commencement of
trial

Closing
Arguments

First
Instance
Judgment

Appeals
Judgment

Total
Length

Trial

Arrest –
First
Instance
Judgment

Arrest Commencement of
Trial

First
Instance
Judgment Appeals
Judgment

Closing
ArgumentsFirst Instance
Judgment

6-4-99

6-11-03

5-12-08

30-9-11

4-2-13

5053

1856

4560

1675

493

1029

6-4-99

6-11-03

5-12-08

30-9-11

4-2-13

5053

1856

4560

1675

493

1029

8-11-99

29-3-04

20-1-05

28-4-05

21-5-07

2751

297

1998

1603

753

98

5-5-04

22-4-09

28-1-10

30-6-10

28-9-11

2702

281

2247

1813

455

153

11-2-95

25-1-99

28-6-99

27-1-00

16-11-01

2470

154

1811

1444

659

213

5-2-00

28-2-05

2-10-09

11-2-10

1-4-11

4073

1677

3659

1850

414

132

27-3-96

23-10-00

22-8-03

3-12-03

28-11-07

4263

1033

2807

1671

1456

103

19-5-01

25-9-06

23-1-08

24-9-08

18-3-10

3225

485

2685

1955

540

245

11-8-09

6-9-10

22-9-11

17-12-12

16-12-13

1588

381

1224

391

364

452

28-6-95

12-6-01

30-4-09

PA

2879

5840

2176

PA

785

12-7-01

1-9-03

2-3-04

15-7-04

16-1-07

2014

183

1099

781

915

135

29-1-00

20-9-04

26-6-09

17-5-11

11-2-14

5127

1740

4126

1696

1001

690

18-7-97

23-10-00

22-8-03

3-12-03

28-11-07

3785

1033

2329

1193

1456

103

17-9-07

23-9-09

25-7-12

PA

1036

1921

737

PA

148

5-6-98

27-11-03

25-8-11

2-2-12

29-9-14

5960

2828

4990

2001

970

161

9-2-99

17-6-02

28-2-03

15-5-03

9-7-04

1977

256

1556

1224

421

76

5-10-09

17-1-11

21-9-11

19-6-12

29-9-14

1820

247

988

469

832

272

18-7-97

12-6-01

30-4-09

24-6-11 pending

PA

2879

5089

1425

PA

785

21-3-02

22-6-07

13-2-09

17-11-09

NA

2798

602

2798

1919

NA

277

27-3-96

2-4-02

1-6-07

18-12-08

14-12-11

5740

1886

4649

2197

1091

566

18-7-97

2-4-02

1-6-07

18-12-08

8-5-12

5408

1886

4171

1719

1237

566

27-3-96

18-9-00

15-8-03

25-2-04

7-7-06

3754

1061

2891

1636

863

194

29-9-96

18-9-01

22-8-02

19-2-03

13-12-04

2997

338

2334

1815

663

181

29-10-96

18-9-01

22-8-02

19-2-03

13-12-04

2967

338

2304

1785

663

181

24-7-97

12-6-01

30-4-09

24-6-11 pending

PA

2879

5083

1419

PA

785

17-10-07

6-5-09

14-6-10

1519

404

1021

567

498

50

24-4-98

12-6-01

30-4-09

PA

2879

4809

1145

PA

785

24-6-11 pending

20-12-12 pending

3-8-10

14-12-11

24-6-11 pending
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Accused
Person

Nyiramasuhuko,
Pauline
Nzabonimana, Callixte
Nzuwonemeye, Francois-Xavier
Renzaho,
Tharcisse
Rukundo,
Emmanuel
Rutuganda,
Georges
Ruzindana,
Obed
Rwamakuba,
Andre
Sagahutu,
Innocent
Semanza,
Laurent
Setako,
Ephrem
Simba, Aloys
Zigiranyirazo, Protais
Average in
Days
Average in
Years

Arrest/
surrender

Commencement of
trial

Closing
Arguments

First
Instance
Judgment

First
Instance
Judgment Appeals
Judgment

Closing
ArgumentsFirst Instance
Judgment

1425

PA

785

Appeals
Judgment

Total
Length

Trial

Arrest –
First
Instance
Judgment

Arrest Commencement of
Trial

24-6-11 pending

PA

2879

5089

18-7-97

12-6-01

30-4-09

18-2-08

9-11-09

21-10-11

31-5-12

29-9-14

2415

711

1564

630

851

223

15-2-00

20-9-04

26-6-09

17-5-11

11-2-14

5110

1740

4109

1679

1001

690

29-9-02

8-1-07

15-2-08

14-7-09

1-4-11

3106

403

2480

1562

626

515

12-7-01

15-11-06

20-2-08

27-2-09

23-10-10

3390

462

2787

1952

603

373

10-10-95

18-3-97

17-6-99

6-12-99

26-5-03

2785

821

1518

525

1267

172

20-9-96

11-4-97

17-11-98

21-5-99

1-6-01

1715

585

973

203

742

185

21-10-98

9-6-05

21-4-06

20-9-06

2891

316

2891

2423

NA

152

15-2-00

20-9-04

26-6-09

17-5-11

11-2-14

5110

1740

4109

1679

1001

690

27-3-96

16-10-00

19-6-02

15-5-03

20-5-05

3341

611

2605

1664

736

330

25-2-04

25-8-08

6-11-09

25-2-10

28-9-11

2772

438

2192

1643

580

111

27-11-01

30-8-04

8-7-05

13-12-05

27-11-07

2191

312

1477

1007

714

158

26-7-01

3-10-05

29-5-08

18-12-08

16-11-09

3035

969

2702

1530

333

203

3336

1100

2879

1423

751

355

9.14

3.02

7.89

3.90

2.06

0.97

NA
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International Criminal Tribunal for the former Yugoslavia

Accused
Person

Aleksovski,
Zlatko
Bala, Haradin
Balaj, Idriz
Beara, Ljubisa
Blagojević,
Vidoje
Blaškić,
Tihomir
Borovčanin,
Ljubovir
Boškoski,
Ljube
Brahimaj,
Lahi
Brđanin,
Radoslav
Čerkez,
Mario
Čermak,
Ivan
Ćorić, Valentin
Delalić,
Zejnil
Delić, Hazim
Delić, Rasim
Đorđević,
Vlastimir
Furundžija,
Anto
Galić, Stanislav
Gotovina,
Ante
Gvero, Milan
Hadžić,
Goran
Hadžihasanović,
Enver

Arrest/
Comsurmencerenment of
der
trial

8-6-96
6-1-98
17-203 15-11-03

Closing
arguments

23-3-99

First
Appeals
Instance JudgJudgment
ment

25-6-99

24-3-00

1-9-05 30-11-05

27-9-07

3-4-08

21-7-10

Retrial
first
instance

29-1112

Total Length
Length of first
instance
Trial

Arrest
–First
Instance
Judgment

ArrestCommencement
of Trial

First
Instance
Judgment Appeals
Judgment

Closing
Arguments –
First
Instance
Judgment

1385

441

1112

273

577

94

1683

656

1017

666

271

90

2822

324

1121

839

726

71

PA

1159

2070

PA

643

268

9-3-05
9-1004
10-801

5-3-07

23-1-08

14-7-06

15-9-09

10-6-10 pending

14-5-03

1-10-04

17-1-05

9-5-07

2098

506

1256

842

642

108

1-4-96

24-6-97

30-7-99

3-3-00

29-7-04

3041

766

1432

1609

449

217

1-4-05
24-305

14-7-06

15-9-09

NA

1159

1896

NA

469

268

16-4-07

8-5-08

1882

388

1204

678

753

63

2822

324

1121

839

726

71

10-6-10 NA
10-7-08

19-5-10
29-1112

9-3-05

5-3-07

23-1-08

3-4-08

21-7-10

6-7-99
6-1097
11-304

23-1-02

22-4-04

1-9-04

3-4-07

2828

820

1884

944

932

132

12-4-99 15-12-00

26-2-01 17-12-04

2629

613

1239

1390

553

73

11-3-08

1-9-10

15-4-11 NA

NA

904

2591

NA

1461

226

5-4-04
18-396

26-4-06

2-3-11

29-5-13 pending

PA

1771

3341

PA

751

819

10-3-97

1-9-98 16-11-98

20-2-01

1800

540

973

827

357

76

2-5-96 10-3-97
1-9-98 16-11-98
8-4-03
28-205
9-7-07 11-6-08 15-9-08 NA
17-607 27-1-09 14-7-10 23-2-11 27-1-14
18-1297
8-6-98 22-6-98 10-12-98 21-7-00
20-1299 3-12-01
9-5-03 5-12-03 30-11-06
7-1205 11-3-08
1-9-10 15-4-11 16-11-12
24-205 14-7-06 15-9-09 10-6-10 pending
22-711 16-10-12 pending pending
pending

2532

540

928

1604

312

76

NA

338

1295

NA

861

96

2416

533

1347

1069

590

224

946

14

357

589

172

171

2537

522

1446

1091

714

210

2536

904

1955

581

825

226

PA

1159

1932

PA

505

268

NA

NA

NA

NA

452

NA

2-8-01

2455

591

1686

769

852

243

2-12-03

15-7-05

15-3-06

22-4-08
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Accused
Person

Halilović,
Sefer
Haradinaj
Ramush
Jokić, Dragan
Josipović,
Drago
Karadžić,
Radovan
Kordić,
Dario
Kos, Milojica
Kovač,
Radomir
Krajišnik,
Momčilo
Krnojelac,
Milorad
Krstić, Radislav
Kubara,
Amir
Kunarac,
Dragoljub
Kupreškić,
Mirjan
Kupreškić,
Vlatko
Kupreškić,
Zoran
Kvočka,
Miroslav
Landžo,
Esad
Lazarević,
Vladimir
Limaj, Fatmir
Lukić, Milan
Lukić, Sredoje
Lukić, Sreten
Markač,
Mladen
Martić,
Milan
Martinović,
Vinko
Miletić,
Radivoje
Milošević,
Dragomir

Arrest/
Comsurmencerenment of
der
trial
25-901

31-1-05

Closing
arguments

First
Appeals
Instance JudgJudgment
ment

31-8-05 16-11-05 16-10-07

9-3-05
5-3-07 23-1-08
3-4-08
15-801 14-5-03 1-10-04 17-1-05
6-1097 17-8-98 10-11-99 14-1-00
21-708 26-10-09 pending pending
6-1097 12-4-99 15-12-00 26-2-01
28-598 28-2-00 19-7-01 2-11-01
2-8-99

Retrial
first
instance

20-3-00 22-11-00

Total Length
Length of first
instance
Trial

Arrest
–First
Instance
Judgment

ArrestCommencement
of Trial

First
Instance
Judgment Appeals
Judgment

Closing
Arguments –
First
Instance
Judgment

2212

212

1513

699

1224

77

2822

324

1121

839

726

71

9-5-07

2093

506

1251

842

637

108

23-10-01

1478

450

830

648

315

65

pending

NA

NA

NA

NA

462

NA

17-12-04

2629

613

1239

1390

553

73

NA

507

1254

NA

641

106

21-7-10

NA

29-1112

22-2-01

12-6-02

1045

247

570

475

231

92

3-4-00
3-4-04
15-698 30-10-00
2-1298 13-3-00

31-8-06

27-9-06

17-3-09

3270

880

2368

902

1461

27

20-7-01

15-3-02

17-9-03

1920

263

1369

551

868

238

29-6-01

2-8-01

19-4-04

1965

473

974

991

467

34

2-8-01

2-12-03

15-7-05

15-3-06

22-4-08

2455

591

1686

769

852

243

4-3-98
6-1097
18-1297
6-1097

20-3-00 22-11-00

22-2-01

12-6-01

1196

247

1086

110

747

92

17-8-98 10-11-99

14-1-00 23-10-01

1478

450

830

648

315

65

17-8-98 10-11-99

14-1-00 23-10-01

1405

450

757

648

242

65

17-8-98 10-11-99

14-1-00 23-10-01

1478

450

830

648

315

65

8-4-98

28-2-00

2-11-01

28-2-05

2518

507

1304

1214

691

106

2-5-96

10-3-97

1-9-98 16-11-98

8-4-03

2532

540

928

1604

312

76

26-2-09

23-1-14

3276

779

1484

1792

522

183

1-9-05 30-11-05

27-9-07

1682

656

1016

666

270

90

19-7-01

3-2-05 10-7-06
18-203 15-11-03

27-8-08

8-8-05
16-905

9-7-08

20-5-09

20-7-09

4-12-12

2675

315

1442

1233

1066

61

9-7-08

20-5-09

20-7-09

4-12-12

2636

315

1403

1233

1027

61

4-4-05 10-7-06
11-304 11-3-08
15-502 13-12-05

27-8-08

26-2-09

23-1-14

3216

779

1424

1792

462

183

15-4-11 16-11-12

3172

904

2591

581

1461

226

12-1-07

12-6-07

8-10-08

2338

395

1854

484

1308

151

10-9-01 31-10-02

31-3-03

3-5-06

2459

416

1330

1129

763

151

14-7-06

10-6-10 pending

PA

1159

1932

PA

505

268

1805

272

1104

701

769

63

9-8-99
24-205
3-1204

1-9-10

15-9-09

11-1-07 10-10-07 12-12-07 12-11-09
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Accused
Person

Milutinović,
Milan
Mladić,
Ratko
Mrkšić, Mile
Mucić,
Zdravko
Musliu, Isak
Naletilić,
Mladen
Nikolić,
Drago
Ojdanić,
Dragoljub
Orić, Naser
Pandurević,
Vinko
Papić, Dragan
Pavković,
Nebojša
Perišić,
Momčilo
Petković,
Milivoj
Popović,
Vujadin
Praljak,
Slobodan
Prcać, Dragoljub
Prlić, Jadranko
Pušić, Berislav
Radić, Miroslav
Radić, Mlado
Šainović,
Nikola
Šantić, Vladimir
Šešelj,
Vojislav
Simatović,
Franko
Simić, Blagoje
Šljivančanin,
Veselin

Arrest/
Comsurmencerenment of
der
trial

Closing
arguments

First
Appeals
Instance JudgJudgment
ment

20-103 10-7-06 27-8-08 26-2-09
26-511 16-5-12 pending pending
15-502 11-10-05 16-3-07 27-9-07
18-396 10-3-97
1-9-98 16-11-98
18-203 15-11-03
1-9-05 30-11-05
18-1099 10-9-01 31-10-02 21-3-03
15-305 14-7-06 15-9-09 10-6-10
25-402 10-7-06 27-8-08 26-2-09
10-403 6-10-04 10-4-06 30-6-06
23-305 14-7-06 15-9-09 10-6-10
6-1097 17-8-98 10-11-99 14-1-00
25-405 10-7-06 27-8-08 26-2-09

Total Length
Length of first
instance
Trial

Arrest
–First
Instance
Judgment

ArrestCommencement
of Trial

First
Instance
Judgment Appeals
Judgment

Closing
Arguments –
First
Instance
Judgment

NA

NA

779

2229

NA

1267

183

pending

NA

NA

NA

NA

356

NA

5-5-09

2547

521

1961

586

1245

195

8-4-03

2577

540

973

1604

357

76

27-9-07

1682

656

1016

666

270

90

3-5-06

2389

416

1250

1139

693

141

pending

PA

1159

1913

PA

486

268

NA

NA

779

2499

NA

1537

183

1911

551

1177

734

545

81

pending

PA

1159

1905

PA

478

268

NA

NA

450

830

NA

315

65

23-1-14

3195

779

1403

1792

441

183

28-2-13

2915

910

2374

541

1305

159

3-7-08

7-3-05

2-10-08

31-3-11

5-4-04
14-405

26-4-06

2-3-11

29-5-13 pending

PA

1771

3341

PA

751

819

14-7-06

15-9-09

10-6-10 pending

PA

1159

1883

PA

456

268

5-4-04

26-4-06

2-3-11

29-5-13 pending

PA

1771

3341

PA

751

819

5-3-00

5-3-00

19-7-01

1821

501

607

1214

0

106

5-4-04

26-4-06

2-3-11

29-5-13 pending

PA

1771

3341

PA

751

819

5-4-04 26-4-06
21-403 11-10-05

2-3-11

29-5-13 pending

PA

1771

3341

PA

751

819

16-3-07

27-9-07 NA

NA

521

1620

NA

904

195

8-4-98

19-7-01

2-11-01

28-2-05

2518

507

1304

1214

691

106

2-5-02 10-7-06 27-8-08 26-2-09
6-1097 17-8-98 10-11-99 14-1-00
23-203 7-11-07 20-3-12 pending
13-303 28-4-08 31-1-13 30-5-13
12-301 10-9-01
4-7-03 17-10-03
13-603 11-10-05 16-3-07 27-9-07

23-1-14

4284

779

2492

1792

1530

183

23-10-01

1478

450

830

648

315

65

pending

NA

1595

NA

NA

1718

NA

pending

PA

1739

3731

PA

1873

119

28-11-06

2087

662

949

1138

182

105

5-5-09

2153

521

1567

586

851

195

28-2-00

6-9-11

Retrial
first
instance

2-11-01

28-2-05

415

Accused
Person

Stakić, Milomir
Stanišić,
Jovica
Stanišić,
Mico
Stojić, Bruno
Strugar,
Pavle
Tadić, Dusko
Tadić, Miroslav
Vuković,
Zoran
Tarčulovski,
Johan
Tolimir,
Zdravko
Vasiljević,
Mitar
Zarić, Simo
Žigić, Zoran
Župljanin,
Stojan
Average in
days
Average in
years

Arrest/
Comsurmencerenment of
der
trial
23-301
13-303
11-305

Closing
arguments

First
Appeals
Instance JudgJudgment
ment

16-4-02

14-4-03

31-7-03

28-4-08

31-1-13

14-9-09

1-6-12

22-3-06

Retrial
first
instance

Total Length
Length of first
instance
Trial

Arrest
–First
Instance
Judgment

ArrestCommencement
of Trial

First
Instance
Judgment Appeals
Judgment

Closing
Arguments –
First
Instance
Judgment

1825

363

860

965

389

108

30-5-13 pending

PA

1739

3731

PA

1873

119

27-3-13 pending

PA

991

2938

PA

1648

299

PA

1771

3341

PA

751

819

2478

268

1215

1263

803

144

2344

205

1545

799

1180

160

NA

662

2071

NA

1304

105

902

247

427

475

88

92

1892

388

1214

678

763

63

PA

909

2022

PA

1002

111

1492

185

1039

453

594

260

NA

662

2061

NA

1294

105

2510

507

1296

1214

683

106

PA

991

1750

PA

460

299

2249

705

1615

930

733

187

6.16

1.93

4.42

2.55

2.01

0.51

5-4-04 26-4-06
2-3-11 29-5-13 pending
4-1001 16-12-03
9-9-04 31-1-05 17-7-08
12-293
7-5-96 28-11-96
7-5-97 15-7-99
14-298 10-9-01
4-7-03 17-10-03
23-1299 20-3-00 22-11-00 22-2-01 12-6-02
14-305 16-4-07
8-5-08 10-7-08 19-5-10
31-507 26-2-10 23-8-12 12-12-12 pending
25-100 10-9-01 14-3-02 29-11-02 25-2-04
24-298 10-9-01
4-7-03 17-10-03 NA
16-498 28-2-00 19-7-01 2-11-01 28-2-05
11-608 14-9-09
1-6-12 27-3-13 pending
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