UvA-DARE (Digital Academic Repository)

A rights-based approach to statelessness
Swider, K.J.
Publication date
2018
Document Version
Final published version
License
Other
Link to publication
Citation for published version (APA):
Swider, K. J. (2018). A rights-based approach to statelessness. [Thesis, fully internal,
Universiteit van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).
Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)
Download date:10 Jan 2023

A rights-based approach to statelessness

Katja Swider

1

A rights-based approach to statelessness

ACADEMISCH PROEFSCHRIFT

ter verkrijging van de graad van doctor
aan de Universiteit van Amsterdam
op gezag van de Rector Magnificus
prof. dr. ir. K.I.J. Maex
ten overstaan van een door het College voor Promoties ingestelde commissie,
in het openbaar te verdedigen in de Agnietenkapel
op donderdag 5 juli 2018, te 10:00 uur
door Katarzyna Joanna Swider
geboren te Rzeszow, Polen

2

Promotiecommissie
Promotor(es):

Prof. dr. L.F.M. Besselink
Prof. dr. G.R. de Groot

Universiteit van Amsterdam
Universiteit Maastricht

prof. dr. mr. B. de Hart
prof. dr. E.M.H. Hirsch Ballin
prof. dr. P. Wautelet
prof. dr. M.P. Vink
prof. dr. T. Molnár
prof. dr. H.U. Jessurun d'Oliveira

Universiteit van Amsterdam
Universiteit van Amsterdam
Université de Liège
Universiteit Maastricht
University of Budapest
Universiteit van Amsterdam

Co-promotor(es):
Overige leden:

Faculteit der Rechtsgeleerdheid

3

‘…if claiming statelessness could also be an empowered political step, and the imposition of
citizenship could be disenfranchising, then the traditional discourse of citizenship needs to be
reconsidered.’

Tendayi Bloom
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1 Introduction
1.1 Research question and structure

In this thesis I argue that the current policies on statelessness fail to prioritize empowerment of
affected persons. I suggest adopting a rights-based approach to statelessness policies to remedy
that problem.
My main research question is:


How should statelessness policies prioritize empowerment of affected persons?

To establish the relevance of the research question I explain how the current statelessness
policies fail to prioritize empowerment of those they affect, 1 and make a case for why they
should do so. Thus, two supporting research questions are:


How do current statelessness policies fail to prioritize the empowerment of affected
persons?



Why should statelessness policies prioritize empowerment of affected persons?

Contemporary discourse on statelessness is focused on the avoidance of statelessness and the
universal possession of a nationality. Such a focus is often framed as empowering to individuals
affected by statelessness based on misleading claims that nationality somehow intrinsically
entails rights and empowerment, and that statelessness is per definition a state of rightlessness.
This misunderstanding of the concepts of nationality and statelessness, and their relation to
rights, creates confusion and incoherence within policies on statelessness, where the
justifications for pursuing policy goals are unclear, and policy goals come into tension with each
other. I argue that such tensions and incoherence are symptoms of a lack of a rights-based
approach to statelessness policies.

1

Chapters 2-6 of the thesis.
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Previous studies have problematized the way in which nationality and statelessness are defined
under international law on the one hand, and how these concepts are framed when justifying
statelessness policies on the other hand. 2 The suggested solutions, however, focused mostly on
re-defining nationality and statelessness, often called de-facto definitions, or otherwise adjusting
the understanding of these concepts in order to achieve coherence with policies. I suggest
accepting what nationality and statelessness mean under international law, and revising policies
on statelessness instead. I argue that by adopting a rights-based approach, statelessness policies
can live up to their own claims about representing stateless persons, speaking on their behalf, and
prioritizing their needs and interests. Re-thinking the concepts of nationality and statelessness,
while being a useful exercise for understanding the core problems with policies on statelessness,
is not a solution to problematic policies.
The thesis is structured as follows. Part I, which consists of chapters 2, 3 and 4, focuses on the
meanings of concepts of nationality and statelessness. Deeply rooted yet unfounded assumptions
that nationality is per definition good for everyone, and that statelessness is per definition
problematic are at the core of the current policy’s failures to empower affected persons. I analyse
where such assumptions come from, and why they remain influential. I distinguish between the
definitions of what nationality and statelessness are under international law on the one hand, and
normative standards surrounding how these statuses should be acquired, lost, and how they
should shape the relationships between individuals and states on the other hand. I argue that
conflation of constitutive definitions with regulative standards leads to inaccurate discourse on
nationality and statelessness and subsequently to misinformed policy justifications. Chapter 2 is
dedicated to defining the terms ‘nationality’ and ‘statelessness’ as they function in international
law. One of the most prominent sources of confusion about what nationality is and how it should
operate is rooted in the relationship between the concepts of nationality, statelessness and
(human) rights, which is discussed in chapter 3. Chapter 4 focuses on theories that conceptualize
nationality as a form of contractual relationship between a person and a state, and in particular
the role of voluntariness in state membership.

2

M. J. Gibney, ‘Statelessness and citizenship in ethical and political perspective’ in Nationality and Statelessness
under International Law by A. Edwards and L. van Waas (eds.), (CUP 2014). See more in chapter 5, section 5.5.
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Part II discusses the current legal and policy discourse on statelessness, identifies the way in
which it fails to empower affected persons, and suggests improvements which also constitute the
answer to the main research question. Chapter 5, on the basis of UN policy frameworks,
identifies and describes two main statelessness policy goals, avoidance and protection, and one
subsidiary goal, identification. Chapter 6 discusses how these goals come into tension with each
other, and to what extent such tensions are dealt with in the current discourse on statelessness.
Chapter 7 introduces a rights-based approach, and explains how it can be applied to statelessness
policies to prioritize empowerment of affected persons. There I explain in what way the tensions
described in chapter 6 are a manifestation of the lack of a rights-based approach in statelessness
policies. Applying a rights-based approach to statelessness policies allows problematizing the
current policy goals as focused on objectively quantifiable population-based targets, instead of
addressing vulnerability through individual-centered empowerment and rights. I explain how
current policies treat persons affected by the policies as objects rather than agents of envisaged
change; they passively undergo changes that have been externally identified as ‘good for them’.
Empowerment through rights has the advantage of granting the rights-holders agency over
whether, when and how to invoke their rights, thus achieving their ultimate participation in the
direction and speed of desired changes. I argue that a rights-based approach is the key to
statelessness policy becoming a tool of empowerment of those affected by these policies.
Chapter 8 considers four case studies of policy responses to statelessness taken by various types
of authorities, in different geo-political and historical contexts, and applies the rights-based
approach to evaluate the extent to which they prioritize the empowerment of affected persons,
and to illustrate what practical impact such an approach has not only on formulating, but also on
executing policies.
One issue which is not addressed in this part or anywhere else in this thesis is that of disputed
statehood and the meaning of the word ‘state’ in the definitions of nationality and statelessness.
States are the creators and agents of nationality bonds, as is argued in chapter 2 below. 3
Understanding the concept of a state is a pre-requisite for understanding what nationality is, and

3

Cf. C. Vlieks, E. Hirsch Ballin, and M. José Recalde Vela, ‘Solving Statelessness: Interpreting the Right to
Nationality’, Netherlands Quarterly of Human Rights, Vol. 35, No. 3, (2017), pp. 158-175.
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the issue of disputed statehood is highly relevant for discussions on statelessness policies. 4
However, in-depth discussions about the nature of statehood would go beyond the scope and
aims of this thesis, and are not necessary for understanding the main argument of this thesis,
namely the lack of a rights-based approach in statelessness policies. An understanding of a state
as an entity with a permanent population, a defined territory, a government, and a capacity to
enter into relations with the other states based on the Montevideo Convention is adopted in this
thesis, and not discussed much further. 5 This definition has been subjected to valid criticism, 6
and alternative ways to define statehood, among others through the recognition by third states,
are common in scholarship.7 Understanding the complexities of what constitutes a state, as well
as taking a position on the statehood of some disputed states, are not essential for illustrating the
deficiencies in the statelessness policy discourse that this thesis focuses on, and have therefore
been largely excluded from the discussion.

1.2 Methods

I answer my research questions by analyzing legal and policy documents that deal with
statelessness. My methods rely on descriptive and normative legal analysis, and critical discourse
analysis.
The descriptive legal method involves describing how statelessness is regulated through legal
norms and policy measures. The comparison acquires a normative character where the legal
norms involved are in a hierarchical relation with each other and where arguments are made in
favour of compliance of the lower level norms with the higher level norms.

4

See for the role of disputed statehood in the policy making on statelessness UNHCR, Guidelines on Statelessness
No. 1: The definition of "Stateless Person" in Article 1(1) of the 1954 Convention relating to the Status of Stateless
Persons, (20 February 2012), para. 12 – 14; and UNHCR Handbook on the Protection of Stateless Persons (Geneva
2014), pp. 11-12, paras. 19-21.
5
Art. 1 of the Montevideo Convention on the Rights and Duties of States of 1933.
6
See, for example, T. D. Grant, ‘Defining Statehood: The Montevideo Convention and its Discontents’, Columbia
Journal of Transnational Law, Vol. 37, No. 2, (1998-1999), pp. 403- 458.
7
See, for example, J. Crawford, ‘The Criteria for Statehood in International Law’, British Yearbook of International
Law, Vol. 48, No. 1, (1977), pp. 93-182.
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My primary sources consist of legal and policy documents on nationality and statelessness; to
develop and support my analysis, I relied mostly on interdisciplinary academic and policy
research on nationality and statelessness. In the analysis of primary sources, my strongest focus
is on norms of the current international legal regime on statelessness, in particular the two UN
Statelessness Conventions and UNHCR documents that support, build on, and implement them.
Other international UN and regional conventions, and their supporting policy documents are also
invoked to the extent they form a significant part of the dominant legal and policy discourse on
statelessness. I also discuss some national legal and policy responses to statelessness mostly to
illustrate through examples the effect international policy discourse is having on national
implementing practices.
I assess the compatibility of national and international norms on statelessness with a rights-based
approach, where the latter is the reference point for my normative analysis. In chapter 7 I justify
the normative choice for a rights-based approach as the optimal policy approach to
empowerment of the vulnerable. I subsequently conduct a normative analysis of the extent to
which international legal norms, as well as the general discourse on statelessness are consistent
with the rights-based approach. I conclude with suggestions on how the existing legal and policy
discourse on statelessness can better embrace the rights-based approach, and I explain how that
would lead to empowerment of those affected by statelessness, as well as to a systematic and
coherent resolution of identified tensions within the policy regime on statelessness.
When analyzing my primary sources, in addition to the descriptive legal method I rely on critical
discourse analysis, which is for the purposes of this thesis defined as systematic and
retroductable investigation of texts with the aim of ‘de-mystifying ideologies and power’. 8
Empowerment is a key concept to my main research question, and the central focus of critical
discourse analysis. Descriptive legal methods are insufficient to detect opportunities for and
obstacles to empowerment in the context of statelessness policy making, as they lack the
research techniques of focusing on language as an autonomous carrier of (sometimes
unintentional) power dynamics.

8

Adapted from R. Wodak and M. Meyer, ‘Critical Discourse Analysis: history, agenda, theory and methodology’ in
Methods for Critical Discourse Analysis by R. Wodak and M. Meyer (eds.), (SAGE Publications 2009), p. 3.
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Language is often approached in the context of legal research as a neutral tool that serves to
achieve explicitly formulated or intended goals of law and policy makers. Critical discourse
analysis refines this approach by focusing on how language by itself, with or without the
intention of the authors, structures our perception of relevant events and actors, reflects implicit
agendas, as well as constructs, maintains and alters ideologies and power relations. 9 This method
involves close analysis of language as a form of ‘social practice’ that is connected to the
situations, institutions and social structures that produce it. Language is seen as creating social
and legal reality, while at the same time being created or reproduced by that reality.
Consequently, language is a mechanism that sustains and reproduces the social status quo, but
with a potential to also contribute to transforming it. For example, language can help produce,
reproduce and alter (unequal) power relations between (for instance) social classes, women and
men, ethnic/cultural majorities and minorities through the ways in which it represents things and
positions people.10 Critical discourse analysis is ‘fundamentally interested in analysing opaque as
well as transparent structural relationships of dominance, discrimination, power and control as
manifested in language’.11
The concept of ‘framing’ is central to analysing the role of language in policies. Framing refers
to a set of ‘linguistic, cognitive and symbolic devices […] to identify, label, describe and
interpret problems and to suggest particular ways of responding to them’. 12 Examples of frames
in social constructivist theories include ‘injustice frames, which identify victims and sources of
causality, blame and culpable agents’13, and ‘human rights frames’ that ‘identify the bearers of

9

R. Wodak and M. Meyer, ‘Critical Discourse Analysis: history, agenda, theory and methodology’ in Methods for
Critical Discourse Analysis by R. Wodak and M. Meyer (eds.), (SAGE Publications 2009), p. 10.
10
Adapted to legal context from N. Fairclough and R. Wodak ‘Critical discourse analysis’ in Discourse as Social
Interaction by T. van Dijk (ed.), (SAGE, London 1997), p.258; and R. Wodak and M. Meyer, ‘Critical Discourse
Analysis: history, agenda, theory and methodology’ in Methods for Critical Discourse Analysis by R. Wodak and
M. Meyer (eds.), (SAGE Publications 2009), pp. 3-10.
11
R. Wodak and M. Meyer, ‘Critical Discourse Analysis: history, agenda, theory and methodology’ in Methods for
Critical Discourse Analysis by R. Wodak and M. Meyer (eds.), (SAGE Publications 2009), p. 10.
12
S. Rushton and O. D. Williams ‘Frames, paradigms and power: global health policy-making under neoliberalism’
Global Society, Vol. 26, No. 2 (Taylor&Francis 2012), pp. 147-167, as referenced in L. Forman, G. Ooms, and C. E.
Brolan, ‘Rights Language in the Sustainable Development Agenda: Has Right to Health Discourse and Norms
Shaped Health Goals?’, International Journal of Health Policy Management, Vol. 4, No. 12, (2015), p. 800.
13
R. D. Benford, D. A. Snow ‘Framing processes and social movements: an overview and assessment’ Annual
Review of Sociology, Vol. 26 (2000), pp. 611-639, as referenced in L. Forman, G. Ooms, and C. E. Brolan, ‘Rights
Language in the Sustainable Development Agenda: Has Right to Health Discourse and Norms Shaped Health
Goals?’, International Journal of Health Policy Management, Vol. 4, No. 12, (2015), p. 800.
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entitlements and duties, specify the range of actions and outcomes required accordingly, and to
locate those entitlements and duties within legally binding international law’. 14
When analyzing language of policies it is important to keep in mind that language does not
always accurately represent motivations and powers at work in policy making, nor does it always
accurately reflect how policies are implemented in practice. Commentators observe, for example,
that adding references to human rights in documents by international organizations does not
necessarily have a factual impact on decision making. 15 Nevertheless, ‘even the most cynical use
of [for example] rights language may unwittingly advance the acceptance and internalization of
related norms, and connect drafters with deeper normative paradigms that subtly shape potential
policy solutions accordingly’.16 Thus, even if the language of rights is used for image purposes,
without initial plans for practical implications, once actors ‘rhetorically accept a norm rather than
deny it, it is that much harder to deny the action required to fulfil that norm’. 17 In this way
language, which is not necessarily a flawless reflection of reality, is always a product of realities,
and impacts perception of reality, hence soliciting special attention particularly where notions of
power and empowerment through policies are at stake.
Critical discourse analysis is largely a descriptive method, and does not in itself carry a
normative value judgement. It neither criticizes power nor suggests how it should be distributed
or balanced. The existence of power is presumed, and the method helps to identify and
understand the power structures. This method does not provide solutions to how power should be
balanced; it helps to see how it is balanced in a social and legal system, in particular through the
way it is reflected in language. Other normative methods need to be applied to classify specific

14

L. Forman, G. Ooms, and C. E. Brolan, ‘Rights Language in the Sustainable Development Agenda: Has Right to
Health Discourse and Norms Shaped Health Goals?’, International Journal of Health Policy Management, Vol. 4,
No. 12, (2015), p. 800.
15
A. Cornwall and C. Nyamu-Musembi, ‘Putting the ‘rights-based approach’ to development into perspective’,
Third World Quarterly, Vol. 25, No. 8, (2004), pp. 1415–1437.
16
M. Finnemore and K. Sikkink ‘Taking stock: the constructivist research program in international relations and
comparative politics’, Annual Review of Political Science, Volume 4, (2001), pp. 391-416, as quoted in L.
Forman, G. Ooms, and C. E. Brolan, ‘Rights Language in the Sustainable Development Agenda: Has Right to Health
Discourse and Norms Shaped Health Goals?’, International Journal of Health Policy Management, Vol. 4, No. 12,
(2015), p. 800.
17
L. Forman, G. Ooms, and C. E. Brolan, ‘Rights Language in the Sustainable Development Agenda: Has Right to
Health Discourse and Norms Shaped Health Goals?’, International Journal of Health Policy Management, Vol. 4,
No. 12, (2015), p. 800.
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distribution of power as desirable or undesirable. To the extent that critical discourse analysis
carries a normative character, it encourages awareness of one’s own power, needs and interests. 18
Although the largest part of my thesis relies on descriptive methods to analyse relevant texts, my
main research question is normative in nature. To argue how statelessness policies should
prioritize empowerment of affected persons I rely on the normative legal methods. I explain why
right-based empowerment should be prioritized by policies that address vulnerability. I illustrate
that not only specific legal rules, but also power relations that are created and reproduced
through the language used in statelessness discourse, violate the normative framework of the
rights-based approach. I suggest how laws and policies on statelessness, as manifested in norms
and discourse, need to alter to embrace the rights-based approach and prioritize the
empowerment of affected persons.

18

R. Wodak and M. Meyer, ‘Critical Discourse Analysis: history, agenda, theory and methodology’ in Methods for
Critical Discourse Analysis by R. Wodak and M. Meyer (eds.), (SAGE Publications 2009), p. 7.
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Part I Meaning of nationality and statelessness

2 Definitions of nationality and statelessness under
international law
2.1 Constitutive definitions vs. regulative rules

In order to understand current statelessness policies, and in particular its two main objectives to
avoid statelessness and to protect stateless persons, it is important to analyse the meaning of the
concepts of nationality and statelessness under international law. Whom exactly do the policies
aim to protect, what exactly are they aiming to avoid, and why?
Nationality is a word that evokes many associations, such as a sense of belonging, a legal status,
participation in the political project of a state, access to specific rights, and owing of specific
duties. Statelessness, generally understood as the lack of a nationality, 19 may therefore be
associated with a sense of exclusion,20 lack of a legal status, disenfranchisement, rightlessness or
freedom from duties. Many of these associations play a role in the way nationality and
statelessness are addressed under international law and policy, but not all of them define what
nationality and statelessness are.
The main goal of this part of the thesis is to draw a clear distinction between the definitions on
the one hand, and the normative discussions on the other hand in the context of nationality and
statelessness. This distinction is essential for understanding my criticism of policies on
statelessness, which are discussed in part II of this thesis. 21

19

See more in sections 2.2-2.3.
For example in C. Vlieks, E. Hirsch Ballin, and M. José Recalde Vela, ‘Solving Statelessness: Interpreting the
Right to Nationality’, Netherlands Quarterly of Human Rights, Vol. 35, No. 3, (2017), on p. 160: ‘Exclusion […]
lies at the core of statelessness’.
21
M. J. Gibney, ‘Statelessness and citizenship in ethical and political perspective’ in Nationality and Statelessness
under International Law by A. Edwards and L. van Waas (eds.), (CUP 2014), pp. 44-63.
20

17

The importance of distinguishing between norms that describe and norms that prescribe goes
beyond the domain of legal scholarship. The concept of constitutive and regulative propositions
or rules is rooted in philosophy and logic.22 Constitutive propositions are the ones that describe
the world, while regulative propositions prescribe what one ought to do or think. 23 Constitutive
rules describe observable facts or actions in terms of institutional facts or actions. A useful way
to draw the distinction between the constitutive and the regulative norms is through the way in
which actions or facts relate, logically and temporally, to the rules:
Regulative rules regulate a pre-existing activity, an activity whose existence is logically
independent of the rules. Constitutive rules constitute (and also regulate) an activity the
existence of which is logically dependent on the rules.24
Linguists speak of rules that constitute language and rules that regulate the use of language.
Constitutive rules are rules that ‘make’ the language into what it is. If a person violates a
constitutive rule of a language, the status of that person as ‘native speaker’ (and thus the
constitutive rule-maker) is questioned. Regulative rules on the use of language are external nonlinguistic rules that prescribe how language should be used, for example rules on clarity,
conciseness, (in-)formality and so on.25
The domain of law is well familiar with the distinction between constitutive and normative rules.
For example, there are laws that define what marriage is. Depending on the jurisdiction, marriage
may be defined as a union between two people concluded in accordance with a prescribed
procedure. Other laws, norms and moral standards may regulate how marriage should be. The
latter may include, depending on the jurisdiction, the obligation to be faithful, laws that prohibit
domestic violence between spouses, or an obligation to support each other financially. However,
when the laws or moral norms that regulate how marriage should be are broken, that does not
mean the marriage is not there. The contrary would mean that the violated norms are in fact
constitutive. There are thus distinct rules that regulate what marriage is, and how it should be.
22

F. Schauer, Playing by the Rules: A Philosophical Examination of Rule-Based Decision-Making in Law and in
Life, (Clarendon Press, 22 Aug 1991), pp. 6-7.
23
S. G. French, ‘Kant’s Constitutive-Regulative Distinction’, The Monist, Vol. 51, No. 4, (1967), pp. 623-639.
24
J. R. Searle Speech Acts (Cambridge, 1969), chapter 2, as quote in C. Cherry, ‘Regulative Rules and Constitutive
Rules’, The Philosophical Quarterly , Vol. 23, No. 93, (1973), pp. 301-315.
25
R. McLain, ‘The Role of Explanation in Teaching Standard English: Constitutive and Regulative Rules in
Language’, College English, Vol. 38, No. 3, (1976), pp. 242-249.
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The two categories of rules perform distinct functions, and there is no inherent value in merging
or combining them.
The scholarly discourse on nationality and statelessness, however, tends to systematically
confuse descriptive and normative rules that govern these phenomena in law, 26 which leads to
problems in policy-making. 27 In the first part of my thesis I try to disentangle, on the one hand,
legal rules that constitute/define/describe what nationality and statelessness are, from, on the
other hand, (legal and moral) rules and norms that regulate how nationality and statelessness
should be. It often boils down to arguing that nationality is absolutely not what it should be under
international law. Similarly, statelessness is not necessarily what nationality should not be. In
other words, a person with a ‘bad’ nationality (depending on the normative framework, it can be
a rightless, disenfranchised or an excluded national) is still very much a national under
international law.28 Likewise, a stateless person may be in a situation that fulfills normative
criteria of a ‘good’ nationality, for example have a strong sense of belonging, a genuine link with
a state, and access to extensive rights, and nevertheless still be stateless under international law. 29
The descriptive definitions of nationality and normative standards on nationality have two
distinct functions. Descriptive definition of nationality serves the purpose of distinguishing
between nationals and non-nationals – everyone falling under the definition is a national, while
everyone not falling under the definition is not a national. Normative standards prescribe how
nationality should be: for example, how it should be acquired and lost 30 and what should the
content of the relationship between a state and its national be. 31 Problems occur when the
policies on statelessness confuse normative standards and descriptive definitions. For example,
when a policy asserts that nationality is a package of human rights, but that individuals who
enjoy that package of rights are not per definition nationals, and individuals who do not enjoy
that package of rights are not per definition stateless. This leads to misinformed policy making,
such as justifying the goal to avoid statelessness by asserting that nationality means access to
26

For notable exception, see M. J. Gibney, ‘Statelessness and citizenship in ethical and political perspective’ in
Nationality and Statelessness under International Law by A. Edwards and L. van Waas (eds.), (CUP 2014), pp. 4463.
27
See chapter 5, section 5.5, and chapter 6.
28
See section 2.4.
29
See section 2.3.
30
See section 2.5 below, and chapter 4.
31
See chapter 3.
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rights, while in practice, due to the definitions applied, rightlessness is not necessarily solved
through the avoidance of statelessness. 32

2.2 Nationality and citizenship as non-statelessness
‘Nationality’ and ‘citizenship’ are two terms which in literature are sometimes used
interchangeably,33 and sometimes with distinct meanings. 34 When nationality and citizenship are
used with different meanings, it is usually done in order to emphasize various aspects or types of
belonging to a state. However, there is no consistency in legal and academic sources as to what
belonging to a state exactly entails, and what the difference between the terms nationality and
citizenship is.35 For example, ‘nationality’ can be used to refer to the international or external
aspects of state membership, such as in the context of crossing borders, private international law,
and claiming diplomatic protection, as opposed to ‘citizenship’ which refers to more national
and internal aspects of that legal bond, such as political participation, enjoyment of specific
rights or fulfilment of specific duties. 36 Another distinction often made is between ‘citizens’ as
members with full political participation rights, and ‘nationals’ as members whose political
rights are restricted.37 Children are, under such definition, nationals but not citizens. A similar
distinction can be made between citizenship as referring to political aspects of state membership

32

See more in chapter 6, in particular section 6.5. See also E. F. Cohen, Semi-Citizenship in Democratic Politics,
(CUP 2009), pp. 18-19, where the author argues that ‘[e]xtrapolating what citizenship is from a notion of what
citizenship ought to be has the tendency to produce misleading and sometimes troublesome conclusions’.
33
See, for example, O. Vonk, Nationality Law in the Western Hemisphere: A Study on Grounds for Acquisition and
Loss of Citizenship in the Americas and the Caribbean, (Martinus Nijhoff 2014), pp. 24-26; E.Hirsch Ballin,
Citizens’ Rights and the Right to Be a Citizen, (Brill 2014), pp. 71-73.
34
For example, in C. Dumbrava, Nationality, Citizenship, and Ethno-Cultural Belonging. Preferential Membership
Policies in Europe, (Palgrave 2014).
35
See, for a more extensive discussion of variations in terminology O. Vonk, Nationality Law in the Western
Hemisphere. A study on Grounds for Acquisition and Loss of Citizenship in the Americas and the Carribean, (Brill
Nijhoff 2014), p. 24 - 26.
36
For example, C. Santulli, Irrégularités internes et efficacité internationale de la nationalité, (Paris II 1995), p. 40.
De Groot questions the usefulness of such a distinction in legal scholarship on nationality, see G.-R. de Groot,
Staatsangehörigkeitsrecht im Wandel: eine rechtsvergleichende Studie über Erwerbs- und Verlustgründe der
Staatsangehörigkeit, (Asser Institute 1988), pp. 14-15.
37
See, for example, J. Roche, ‘Children: Rights, Participation and Citizenship’, Childhood ,Vol. 6, (November
1999), pp. 475-493.
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and nationality as referring to its legal aspects.38 Citizenship can be used in a wider meaning to
refer to membership not only of states, but also in non-state communities, such as the European
Union,39 while nationality is typically used to refer to membership in a state. 40
In addition, ‘nationality’ may refer to ethnic belonging, or have connotations of ethnic belonging,
and be opposed to ‘citizenship’, which is then the only one of the two terms that signifies a legal
bond with a state.41 Particularly when studying questions of nationality in the context of Central
and Eastern Europe, it is useful to remember that in Slavic languages the word related to the
English word ‘nationality’ (in Russian - национальность) refers to the person’s ethnic
belonging, while the word related to ‘citizenship’ (in Russian - гражданство) is the only one
used to indicate the legal bond between the state and its people. 42 Even in some older English
and French texts the words ‘nationality’ and ‘nationalité’ can sometimes also be used with
connotations of ethnic belonging, and opposed to ‘citizenship’ or ‘citoyenneté’ which refer to the
civic legal membership in a state.43
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See C. Dumbrava, Nationality, Citizenship, and Ethno-Cultural Belonging. Preferential Membership Policies in
Europe, (Palgrave 2014).
39
In European Union law and legal scholarship on EU, citizenship is often assumed to refer to the EU citizenship,
while legal membership in Member States or other states is referred to as ‘nationality’. See also G.-R. de Groot,
‘Towards a European Nationality Law’ in Migration, Integration and Citizenship. A Challenge for Europe’s Future
by H. Schneider (ed.), (Forum Maastricht 2005), Vol. I., p. 14.
40
This distinction is, for example, drawn in , K. Tonkiss, ‘Statelessness and the performance of citizenship-asnationality’ in Understanding Statelessness by T. Bloom, K. Tonkiss, and P. Cole (eds), (Routledge 2017), pp. 241254.
41
For example, in H. Lardy, ‘Citizenship and the Right to Vote’, Oxford Journal of Legal Studies, Vol. 17, No. 1,
(Spring 1997), p. 76-77. The European Convention on Nationality addresses such linguistic differences by
specifically indicating that ‘nationality’, for the purposes of the Convention, ‘means the legal bond between a person
and a State and does not indicate the person's ethnic origin’. See Council of Europe European Convention on
Nationality of 1997, art. 2(a). Interestingly, understanding nationality as linked with ethnicity sometimes leads to the
use of the word statelessness to describe the situation of ethnic groups that do not have an ethnic nation-state of their
own, such as, for example, the Scottish or the Roma nations, see J. Minahan, Encyclopedia of the Stateless Nations:
Ethnic and National Groups Around the World, 4 Volumes, (ABC-CLIO 2002).
42
Some national laws on citizenship of Central and Eastern European states emphasize that the relevant law
regulates the legal bond between the state and its people, and not issues of ethnic belonging. See, for example, Law
on the Citizenship of the Republic of Macedonia of 11 November 1992 [including amendments up to 2011], art. 1,
which reads: ‘The citizenship shall be a legal relationship between the persons and the state and shall not denote the
ethnic origin of the persons’; and Law on Montenegrin Citizenship, No. 01-288/2, of 21 February 2008, [including
amendments up to 2014], art. 1, which reads ‘Montenegrin citizenship represents a legal relationship between a
physical person […] and Montenegro […] and it does not indicate national or ethnicity origin’.
43
See more in G.-R. de Groot, Staatsangehörigkeitsrecht im Wandel: eine rechtsvergleichende Studie über Erwerbsund Verlustgründe der Staatsangehörigkeit, (Asser Institute 1988), pp. 11-12.

21

Distinguishing between ‘nationality’ and ‘citizenship’, and sometimes introducing other (third)
terms for describing (aspects of) belonging to a state, 44 challenges the assumption that state
membership can be understood as a single homogenous legal and political status, and asserts that
its different types (or aspects) warrant separate terms, and separate analyses. The distinctions
also shed doubt on the adequacy of a binary understanding of nationality versus statelessness, 45
which flows from the UN Convention Relating to Status of Stateless Persons of 1954 (hereafter –
1954 Convention) definition of statelessness discussed in the next section, where an individual
can either be a national or a stateless person, but nothing more than, less than, or in between
these categories. It is difficult to disagree with authors who suggest well-informed and wellargued nuanced approaches that involve distinguishing between several ways of being a national
or a citizen.46 In fact, one of the core premises of this thesis is that different instances of state
membership are not equivalent to each other in their function as protection statuses. 47 Being a
national, as well as being stateless, can imply a wide variety of life circumstances, and those
differences have implications for formulating, understanding and implementing policies on
statelessness. I therefore agree that state membership can hardly be captured in one substantive
concept.
However, in this thesis I opt for using the two terms, ‘nationality’ and ‘citizenship’,
interchangeably, to refer to the opposite of ‘statelessness’. Such use of terminology might not be
the most suitable for describing the content of how state membership and the lack thereof
functions, but it is most suitable for analysing policies on statelessness. Understanding the
functioning of state membership in practice is not the primary aim of this study. The primary aim
44

Dumbrava, for example, distinguishes between three different types of belonging to a state: nationality as a legal
belonging, citizenship as political belonging, and a third category of ‘ethno-cultural belonging’, see C. Dumbrava,
Nationality, Citizenship, and Ethno-Cultural Belonging. Preferential Membership Policies in Europe, (Palgrave
2014).
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See criticism on binary understanding of nationality vs. statelessness T. Bloom, ‘Members of colonised groups,
statelessness and the right to have rights’ in Understanding Statelessness by T. Bloom, K. Tonkiss, and P. Cole
(eds.), (Routledge 2017), pp. 165-167; K. Tonkiss, ‘Statelessness and the Performance of Citizenship-AsNationality’ in Understanding Statelessness by T. Bloom, K. Tonkiss, and P. Cole (eds.), (Routledge 2017), pp.
241-254; E. F. Cohen, Semi-Citizenship in Democratic Politics, (CUP 2009), in particular chapter 5.
46
Lindsey Kingston speaks, for example, of a ‘spectrum’ of state membership, degrees of citizenship and degrees of
statelessness. See L. N. Kingston ‘Statelessness as a Lack of Functioning Citizenship’ Tilburg Law Review Vol. 19,
No. 1-2 (2014), pp. 127-135. See also C. Dumbrava, Nationality, Citizenship, and Ethno-Cultural Belonging.
Preferential Membership Policies in Europe, (Palgrave 2014); K. Tonkiss, ‘Statelessness and the Performance of
Citizenship-As-Nationality’ in Understanding Statelessness by T. Bloom, K. Tonkiss, and P. Cole (eds.), (Routledge
2017), pp. 241-254; E. F. Cohen, Semi-Citizenship in Democratic Politics, (CUP 2009).
47
See chapter 3 below.
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is to analyse policies on statelessness as formulated and understood on the international level,
which largely rely on binary opposition between statelessness and non-statelessness, where the
non-statelessness is sometimes referred to as citizenship, and sometimes as nationality, and
generally indicates formal legal membership in a state.48 Policy documents often avoid
distinguishing between different types, aspects and implications of state membership, and solely
focus on distinguishing between those who are state members (nationals/citizens) and those who
are not (the stateless). Even though this ‘blindness’ to nuances of belonging to a state, and the
focus on the state as a cornerstone of membership, has been rightfully problematized in previous
studies on citizenship and nationality, in this thesis I choose to mirror the terminology used in
most policy documents on statelessness. This is done to avoid confusion which would occur if
the terminology of analysis was not consistent with the terminology used in the source
documents.
The rest of the chapter is structured as follows. Section 2.2 introduces and discusses the
international definition of a stateless person as codified in the 1954 Convention, with special
attention to the binarity between a national and a stateless person inherent in the definition, and
whether the exclusion clauses of this Convention impact either definition. Section 2.3 focuses on
the concept of nationality, which is not clearly defined in international law, but does serve to
distinguish between nationals and non-nationals. I derive a definition of a national from the
definition of a stateless person, and argue that it most accurately describes how international law
distinguishes between nationals and non-nationals. The only factor which defines a national
under international law is whether any state considers that person as its national. Other norms
and rules regulating access to nationality or the relationships among states and between states
and their nationals, discussed in section 2.4 and chapters 3 and 4, may represent normative ideas
and rules about how nationality should be, but do not define what a national is. Section 2.4 looks
at classic international norms that pre-date the human rights era about obligations of states to
recognize nationality decision of other states, and illustrates that such norms have no bearing on
the definition of a national and of a stateless person.

48

See more on the definition of nationality and statelessness under international law in sections 2.3 and 2.4 below.
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2.3 Definition of a stateless person under international law

2.3.1

The 1954 Convention definition

Article 1 of the 1954 UN Convention Relating to the Status of Stateless Persons, defines a
stateless person as a person:

who is not considered as a national by any State under the operation of its law.
This is the only definition of statelessness contained in a UN-level treaty. It has also been
mentioned by the International Law Commission as a definition that has ‘acquired customary
nature’.49 Many national legal systems that work with the concept of statelessness mirror this
definition.50
The definition’s main message is that statelessness entails absence of any nationality.
Statelessness is thus a legal condition where an individual is not a national of any state at all.
Non-membership in the (main) state of residence or in the state where the person wants to build
his or her future is not a sufficient condition for establishing statelessness. A person who is not a
national of the state of his or her preference, permanent residence or strongest affiliation, but is a
national of some other state, however insignificant the connection to the latter state, is not
stateless according to this definition.51 One of the implications of such a definition is that a
49

See International Law Commission, Draft Articles on Diplomatic Protection with commentaries, (2006), p. 49, as
also referenced in the UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), p. 9. See also L.
van Waas and A. de Chickera, ‘Unpacking Statelessness’ in Understanding Statelessness by T. Bloom, K. Tonkiss,
and P. Cole (eds.), (Routledge 2017), pp. 53-69.
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See, for example, Maltese Citizenship Act, No. XXX, of 21 September 1964, art. 2, which defines stateless as
‘destitute of any nationality’; Law on the Citizenship of the Republic of Moldova, No. 1024-XIV, of 2 June 2000,
[including amendments up to September 2014], art. 1, where stateless person is defined as ‘person who is neither a
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person cannot be stateless in one state, and not stateless in another state; a stateless person is
stateless everywhere, that fact is not altered by national laws. 52 Another implication is that every
person is either a national of one or more states, or is stateless. A person cannot avoid being
either a national or a stateless person, and also cannot be both at the same time. This binary
vision on nationality and statelessness flows from the UN definition of a stateless person, where
the presence of one legal condition excludes the other, and the absence of one indicates the
presence of the other.
2.3.2

Meaning of ‘operation of law’

The UNHCR has devoted some attention to the meaning of the word ‘operation’ of law in the
1954 Convention’s definition of a stateless person, as possibly indicating the factual
implementation of law as opposed to black letter law. 53
Interestingly, the nuance of ‘operation’ of law only appears in the English and French authentic
language versions of article 1 of the 1954 Convention, but not in the Spanish authentic version. 54
In French a reference to the application (application) of legislation appears in the definition of a
stateless person, which can be seen as mirroring the English ‘operation of its law’:
le terme "apatride" désigne une personne qu'aucun Etat ne considère comme son
ressortissant par application de sa législation.
The Spanish definition of a stateless person, however, speaks merely of ‘accordance with
legislation’ (conforme a su legislación):
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Even though the formal bureaucratic recognition of that fact might be influenced by national laws that regulate
statelessness identification procedures, see more in chapter 5 section 5.4.
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UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), p. 12, para 23. See also UK Supreme
Court judgment Pham vs. Secretary of State for the Home Department, 25 March 2015, which discusses in detail the
UNHCR guidance on the meaning of the words ‘operation of law’ in the 1954 Convention’s definition of a stateless
person.
54
According to the closing paragraph of the text of the 1954 Convention, the Convention has three authentic
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el término «apátrida» designará a toda persona que no sea considerada como nacional
suyo por ningún Estado, conforme a su legislación.
Since the word ‘operation’ does not feature in all three authentic versions of the text of the
Convention, it is questionable whether this word can be relied on for creative interpretations of
this definition. It is also interesting to note that both Spanish and French versions use the word
‘legislation’ as opposed to ‘law’, raising questions as to how broadly the concept of ‘law’ can be
interpreted, and whether case law, for example, can be seen as relevant for establishing whether a
person is a national.
An earlier convention, the Hague Convention on Certain Questions Relating to the Conflict of
Nationality Laws (hereafter – the Hague Convention), also speaks merely of ‘law’, and not
‘operation of law’, when establishing how states determine who their nationals are:
It is for each State to determine under its own law who are its nationals.
[…]
Any question as to whether a person possesses the nationality of a particular State shall
be determined in accordance with the law of the State.55 [emphasis added]
The difference in speaking of operation of law, as opposed to merely law, is therefore not very
solid with regard to how international law conceptualizes the legal means through which states
create, maintain and dissolve nationality links. Purely from the point of view of reasonableness,
however, it does make sense to suggest that if a state has one set of rules codified in law to grant
and withdraw nationality, but applies a completely different set of rules in practice, the latter
should be considered when establishing whether a person is a national, and consequently also for
conceptualizing nationality under international law. Such a discussion can be linked to unsolved
questions about what law in fact is. Is it the text passed by the parliament, or rules that are in fact
enforced by state authorities and that regulate how society functions? Relying on a strict
definition of law as only documents passed through formal legislative channels would lead to a
55

Hague Convention on Certain Questions Relating to the Conflict of Nationality Laws of 12 April 1930, arts. 1, 2.
In French, the other authentic language of the 1930 Hague Convention, the same text speaks again of ‘legislation’
where the English text uses the word ‘law’.
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conclusion that nationality can only exist in highly organized states, with perfect rule of law.
However, international law accepts every state’s ability to determine who its nationals are, also
states that operate in conditions of various degrees of legal disorganization. 56 I do not think the
word ‘operation’ in front of the word ‘law’ is particularly useful for understanding the definitions
of nationality and statelessness, and thus the fact that it is lacking in one of the three authentic
languages of the 1954 Convention is no major conceptual challenge. Instead, law, or legislation,
needs to be understood as also including rules which are in practice created and enforced by state
authorities, even if such rules do not appear fully consistent with relevant norms within the
relevant legal system concerning law-making and enforcement.
2.3.3

Exclusion clauses

The 1954 Convention has historical links to the 1951 Refugee Convention, as the two were
developed alongside each other. In this context it is interesting to take a look at the exclusion
clauses of the 1954 Convention, some of which overlap with the exclusion clauses of the 1951
Refugee Convention.57 The exclusion clauses exclude certain types of persons from the scope of
the application of the Conventions. Does that mean the excluded individuals also fall outside the
definitions of a refugee and a stateless person?
The exclusion clauses read as follows:
This Convention shall not apply:
(i) To persons who are at present receiving from organs or agencies of the United Nations other
than the United Nations High Commissioner for Refugees protection or assistance so long as
they are receiving such protection or assistance;
(ii) To persons who are recognized by the competent authorities of the country in which they
have taken residence as having the rights and obligations which are attached to the possession
of the nationality of that country;
56

See more in B. L. Fisher, ‘The Operation of Law in Statelessness Determinations under the 1954 Statelessness
Convention’, Wisconsin International Law Journal, Vol. 33, No. 2, (2015), pp. 254-289.
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1951 UN Convention Relating to the Status of Refugees, art. 1 (C-F).
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(iii) To persons with respect to whom there are serious reasons for considering that:
(a) They have committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make provisions in
respect of such crimes;
(b) They have committed a serious non-political crime outside the country of their
residence prior to their admission to that country;
(c) They have been guilty of acts contrary to the purposes and principles of the United
Nations.
Contrary to some national practices, 58 I believe that the exclusion clauses should not be
interpreted to mean that the persons who fall under them are necessarily not stateless.
Considering the binarity of statelessness-nationality definitions, it would lead to the absurd
conclusion that the excluded categories are necessarily nationals. Thus, factors as ‘receiving from
organs or agencies of the United Nations other than the United Nations High Commissioner for
Refugees protection’ or being ‘guilty of acts contrary to the purposes and principles of the
United Nations’ would somehow determine the nationality status of a person. There is nothing
about the distinctive features of persons who fall under the exclusion clauses that could influence
the question of whether a person is a national, a stateless person, or even belongs to some third
nationality category. It makes more sense to conclude that the 1954 Convention does not apply to
all stateless persons, and not that those to whom the Convention does not apply are thereby not
stateless.59
This approach can also be found in UN High Commissioner for Refugees (hereafter – UNHCR)
explanatory documentation on the protection of stateless persons. The UNHCR Handbook on the
Protection of Stateless Persons (hereafter – UNHCR Handbook) refers to those excluded under
article 1(2) as ‘persons who fall within the “stateless person” definition [and] are nevertheless
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See also on the position of the Germans living in the territories occupied by the Netherlands: G.-R. de Groot, ‘De
Duits-Nederlandse grenscorrecties 1949/1963 en het Nederlandse nationaliteitsrecht’ in Studies over de sociale
economische geschiedenis van Limburg/ Jaarboek van het Sociaal Historisch Centrum Limburg by A. Knotter en
W. Rutten (eds.), Vol. L VIII, (Maastricht 2013), pp. 147-161.
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excluded from the protection of this treaty’ 60 and ‘[p]ersons [who are not] entitled to the
protection of the 1954 Convention even though they meet the stateless person definition’. 61
In this context it is interesting to compare the implications of the exclusion clauses of the 1954
Convention with those of the 1951 Refugee Convention. As mentioned earlier, the two have
broad substantive overlaps. However, being excluded from the scope of protection or from the
scope of definition has different implications in the contexts of statelessness and refugeehood.
Labelling someone as a refugee only has legal meaning in the context of securing protection. A
refugee is defined through the concepts of persecution and fear, 62 implying the need for
remedying those harms through protection. This is not the case with the definition of stateless.
Statelessness merely signifies lack of a nationality; its definition does not include issues of
protection. Statelessness is a legal fact that can have relevance outside the context of protection,
for example in private international law or family law disputes.63 Because being a refugee can
mean nothing other than needing protection, the question of whether the exclusion clauses of the
Refugee Convention exclude from the definition or from protection is less relevant. The same
logic cannot be applied to statelessness, where the definition is de-coupled from the issue of
protection. The definition of a stateless person says nothing about whether a stateless person
needs protection; it merely indicates that the person lacks any nationality. 64 That is an additional
reason to believe that the exclusion clauses of the 1954 Convention do not alter the definition of
a stateless person.
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2.4 Definition of a national under international law
While international law has a fairly clear definition of a stateless person, a similar explicit
definition of a national is lacking. At the same time, nationality is an essential concept in the
international legal order composed of sovereign states, 65 and the implications of its meaning
extend far beyond the scope of statelessness policies. Many international conventions and policy
documents invoke the concept of nationality, 66 but none of them explicitly define it. Perhaps as a
result of the lack of a clear definition, nationality has been ascribed different, sometimes
conflicting, meanings in both policy and scholarship.
The European Convention on Nationality seems to offer something that resembles a definition of
a nationality, namely ‘the legal bond between a person and a State’. 67 This provision contains
some important features regarding how nationality is generally understood under international
law. Firstly, it is a legal bond, thus a status somehow derived from the national legal system.
Secondly, it is a bond between a person and a state. It is an individual legal status attributed to a
physical person,68 and connects that person to a state.69 This definition is, however, not specific
enough to distinguish nationality from other types of legal bonds a state may have with a person,
such as a legal bond between a state and its permanent foreign residents, its tourists, its civil
service, its diplomatic representatives, its legally formalized ethnic diaspora living abroad, 70 or
65
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its prisoners of war. As explained above in section 2.2, this definition to some extent serves the
purpose of preventing the concept of nationality from being interpreted as ethnic belonging, but
is not sufficiently specific to define what nationality is.
The term ‘nationality’ is not defined under the 1954 Convention, but the definition of a stateless
person as a person ‘who is not considered as a national by any State under the operation of its
law’71 forms the best basis available in international conventions for understanding who a
national is in international law.72 In particular, a person is a national if he or she is considered
under the operation of the law of any State as a national of that state. It is clear from the text of
the Convention, for example, that the person concerned does not need also to consider him- or
herself to be a national of a state for the nationality bond with that state to exist. The role of the
agency and consent of the individual in conceptualizing state membership is discussed in some
more detail in chapter 4. While the individual’s perspective sometimes matters in the normative
framework about how nationality should be acquired and lost, it has no impact on how
nationality is defined under international law. The unilateral proclamation of the fact that an
individual is its national by any state is what construes the fact of a person being a national
according to the 1954 Convention. A definition of a national which can thus be derived from the
1954 Convention is the following:
A national is a person who is considered as its national by any State under the operation
of its law.
Arguably, the combination of these two elements – the legal nature of the bond, as well as the
state’s monopoly on deciding whether the bond exists is what most accurately, although
somewhat circularly, defines the concept of nationality under international law. Nationality is a
status that a state calls into existence by pronouncing a person to be its national. It is the
descriptive definition of what nationality actually is under international law, and should be
distinguished from legal norms about how nationality should be acquired, lost and lived.
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2.5 Rules on acquisition and loss of nationality, and on the
recognition of nationality bonds created by foreign states

2.5.1

Rules on recognition of nationality bonds created by other states

According to the Hague Convention:
It is for each State to determine under its own law who are its nationals. This law shall be
recognised by other States in so far as it is consistent with international conventions,
international custom, and the principles of law generally recognised with regard to
nationality.73

According to this Convention, states are generally obliged to recognize nationality laws and
decisions of other states, but there are exceptions to this rule. In particular, states may refuse to
give effect to a nationality law of another state if it is not ‘consistent with international
conventions, international custom, and the principles of law generally recognized with regard to
nationality’.
The exact content of those conventions, custom and principles have been changing over time,
and new norms about when and how nationality should be granted and withdrawn have
developed since the adoption of the Hague Convention. The 1961 Convention on the Reduction
of Statelessness, discussed in more detail in chapter 5, section 5.1.2, is an example of such a set
of norms.74 Another example of a principle generally recognized with regard to nationality is a
prohibition on involuntary naturalizations: the general practice of states indicates that
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naturalization can only take place with consent of the person who is naturalized. 75 If a state
considers a specific person to be (or not to be) one of its nationals in violation of such rules,
other states have an option of not recognizing a nationality bond created as a result of such
violations. But they do not have to refuse recognition; they merely have an option to do so.
The possibility of not recognizing or not giving effect to a nationality bond in a jurisdiction of a
specific state is clearly distinguishable under international law and practice from a nationality
bond not being there. Rules on how nationality should be acquired and lost, and consequently
rules on when recognition of a nationality bond can be denied by third states, do not impact the
definition of what nationality is.76 That is evidenced by practice of states and soft law documents
that make non-recognition of internationally illegal nationality decisions by third states optional,
and sometimes even discourage it. When a state decides that a person is one of its nationals in
contradiction to international law, other states have an option not to recognize such a decision. If
a state, however, decides that a person is not one of its nationals in contradiction to international
law, not giving legal effect to such a decision abroad makes little sense. It is often considered
something of an absurdity77 not to recognize the lack of a nationality bond, or, in other words, to
treat a person as a national of a foreign state, while the relevant foreign state denies the existence
of the nationality bond (even when the nationality bond should be there according to
international rules). The UNHCR Handbook confirms that even if a state leaves someone without
a nationality against international standards, the lack of nationality should not be denied
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recognition.78 The perspective of the state of nationality is still decisive in establishing the
existence of a nationality bond, as opposed to international rules that dictate how such a bond
should be established and terminated, and whether it needs to be recognized by third states. Not
complying with international obligations on how nationality should be acquired and lost is
undoubtedly a violation of international norms, and can be invoked by third states as a reason not
to give effect to certain existing nationality bonds in specific circumstances. However, such
international laws do not form a basis for a descriptive definition of what nationality actually is,
and they are not decisive in establishing the existence of a nationality bond. 79
A closer look at the often cited Nottebohm judgment of the ICJ illustrates further that
international law clearly distinguishes between the question of the existence of a nationality bond
and the obligations of third states to recognize the effects of such a bond.
2.5.2

The ‘genuine link’ doctrine and the Nottebohm judgment

The landmark judgment of the International Court of Justice Nottebohm is often invoked by
scholars to suggest that nationality in international law is defined not only through the mere
existence of a legal bond of nationality, but also through the content of the factual relationship
between the state and its national, labelled in that judgment as the ‘genuine link’. 80 The ‘genuine
link’ doctrine developed in that judgment speaks of the ‘bond of attachment’ 81 between a state
and its national, and ‘the existence of a long-standing and close connection’, which can be
expressed though, for example, permanent residence, affiliation with ‘traditions’, ‘interests’ and
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‘way of life’ characteristic for the state, maintenance of family ties, as well as the existence of
reciprocal rights and duties between the national and the state. 82
I think that there are a number of compelling reasons not to consider the Nottebohm decision’s
genuine link concept as a basis for a definition of nationality under international law; it is
unhelpful for establishing whether a nationality bond exists, and for distinguishing between
nationals and non-nationals. Adopting the ‘genuine link’ doctrine as a basis for defining what
nationality is blurs the boundary between what nationality actually is under international law,
and the normative rules about how some may believe it should function. Many individuals,
including myself, are nationals of states with whom they do not enjoy many of the substantive
connections invoked in Nottebohm, and yet who would indisputably be seen as nationals by
relevant states and international institutions. It is possible to argue that such people should not be
nationals of states with whom they lack strong connections, but it is nevertheless important to
realize that under current international legal regime they are nationals of such states. More
importantly perhaps, there are many people who do have a ‘genuine link’ to a specific state, but
do not enjoy nationality there. There are compelling arguments for their inclusion in the citizenry
of such states, yet it is important to distinguish the discourse on such changes from recognizing
the reality that these individuals are currently not nationals of the relevant states.
Not only is it unhelpful to adopt the ‘genuine link’ doctrine as a basis for a definition of
nationality, there is also no basis for it in the judgment. The judgment concerned itself with a
very peculiar diplomatic protection case, 83 and did not in any way draw conclusions as to
whether the person, Mr Nottebohm, was a national of the applicant state, Liechtenstein, based on
the fact that Liechtenstein considered Mr Nottebohm to be one of its nationals. It is thus not
about the existence of the nationality status: no judgment is passed on whether Liechtenstein was
allowed, under international law, to grant Mr Nottebohm its nationality, and whether Mr
Nottebohm was in fact a national of Liechtenstein. The wording of the judgment makes it clear
that the sole aim of the judgment is to answer the specific question at stake, namely whether
82
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Guatemala, the respondent state, was obliged to recognize the naturalization of Mr Nottebohm
by Liechtenstein in the context of diplomatic protection claims at stake. The Court even
emphasized that it was not ruling on whether other states were supposed to recognize the
naturalization of Mr Nottebohm by Liechtenstein, but only whether Guatemala was supposed to
do that in the particular context of this case:
The Court must ascertain whether the nationality conferred on Nottebohm by
Liechtenstein by means of a naturalization which took place in the circumstances which
have been described, can be validly invoked as against Guatemala, whether it bestows
upon Liechtenstein a sufficient title to the exercise of protection in respect of Nottebohm
as against Guatemala and therefore entitles it to seise the Court of a claim relating to
him. In this connection, Counsel for Liechtenstein said : "the essential question is
whether Mr. Nottebohm, having acquired the nationality of Liechtenstein, that
acquisition of nationality is one which must be recognized by other States". This
formulation is accurate, subject to the twofold reservation that, in the first place, what is
involved is not recognition for al1 purposes but merely for the purposes of the
admissibility of the Application, and, secondly, that what is involved is not recognition by
al1 States but only by Guatemala.
[…]
The Court does not propose to go beyond the limited scope of the question which it has to
decide, namely whether the nationality conferred on Nottebohm can be relied upon as
against Guatemala in justification of the proceedings instituted before the Court.
[…]
In other words, it must be determined whether that unilateral act by Liechtenstein is one
which can be relied upon against Guatemala in regard to the exercise of protection. The
Court will deal with this question without considering that of the validity of Nottebohm's
naturalization according to the law of Liechtenstein. 84
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Even when seemingly theorizing nationality as something more than a legal link and including
consideration of substance of state membership, the ICJ immediately put its conclusions in the
context of the particular case at hand:

According to the practice of States, to arbitral and judicial decisions and to the opinions
of writers, nationality is a legal bond having as its basis a social fact of attachment, a
genuine connection of existence, interests and sentiments, together with the existence of
reciprocal rights and duties. It may be said to constitute the juridical expression of the
fact that the individual upon whom it is conferred […] is in fact more closely connected
with the population of the State conferring nationality than with that of any other State.
Conferred by a State, it only entitles that State to exercise protection vis-à-vis another
State, if it constitutes a translation into juridical terms of the individual's connection with
the State which has made him its national. [emphasis added]

Such formulations suggest the ICJ did not intend its findings about nationality to be
generalizable to what nationality in fact is in the contexts outside diplomatic protection, or even
outside this specific instance of diplomatic protection.
Most commentators who specifically analysed the Nottebohm judgment were highly critical of it,
precisely because it is liable to be misinterpreted as defining nationality through the content of
the relationship between the state and its nationals. 85 It makes little sense, and is arguably even
impossible, to define nationality on the basis of some vague concept of a genuine link between a
state and a person.86 The genuine link criterion is not specified in the Nottebohm judgment.
Although certain components of what constitutes a ‘genuine link’ are mentioned, it is unclear
whether all of these components, or some of them, and to what extent, need to be fulfilled for the
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existence of the nationality to be established. For example, an individual may have weak family
and cultural links and no residence link to a state, and the genuine link criterion does not help us
to evaluate whether such person is a national. Interestingly, the risk of arbitrarily labelling
individuals as ‘stateless’ because they might have only very loose links with their state of
nationality was mentioned by the dissenting opinion of Judge Guggenheim in this case, 87 and
echoed by scholarly critics.88 Incidentally, the UNHCR also explicitly rejects the ‘genuine link’
criterion as a basis for a descriptive definition of nationality in its Handbook on the Protection of
Stateless Persons for that reason.89
To sum up, the fact that the wording of the judgment very carefully avoids any kind of
generalizations about what nationality under international law is, combined with the fact that the
potential application of the genuine link criterion to establishing the existence of nationality
makes little sense and has been heavily criticized by scholars, form the basis for concluding that
the genuine link criterion does not define nationality under international law.

2.6 Concluding remarks

The concept of nationality is not explicitly defined in international conventions, but undoubtedly
exists under international law, and plays a central role in the international legal order that
consists of sovereign states. International law clearly has a way of distinguishing between
nationals and non-nationals. In this chapter I argued that the most accurate way to formulate the
international definition of a national is through the position of the state of nationality on whether
a nationality bond with a specific individual exists. In sections 2.2-2.4 I established that
nationality and statelessness are conceptually each other’s binary opposites. I formulated the
definitions for both, based on codification in international treaties to the extent such codification
exists, and I rely on those definitions in the rest of this thesis. I submit that a national under
international law is defined as a person considered as its national by at least one State under the
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operation of that State’s law. The existence of a nationality bond depends neither on what the
bond entails in practice, nor on the way in which it was, or was not, created. Definitions of
nationality through anything else than the perspective of the relevant state only confuse
normative ideas that regulate how nationality should be with descriptive definition of what
nationality under international law actually is. While normative perspectives on nationality are
numerous, diverse and complex - some of them being discussed in more detail in chapters 3 and
4 below - the descriptive definitions of nationality and statelessness under international law are
fairly simple and depend on one factor only – namely the decision of the relevant states on
whether a specific person is their national.
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3 Nationality and rights
3.1 Introductory remarks

The concept of (human) rights plays an important role in how nationality is understood and
conceptualized under international law. There are two main ways in which human rights rhetoric
frames nationality.
Firstly, nationality is often presented as a means to achieve implementation of (human) rights, or
as a gateway to human rights. It tends to be framed as a package of rights and benefits,
sometimes with duties included as part of the package deal. I argue that such framing is
problematic and often inaccurate. There undoubtedly exist practical and theoretical links between
the concepts of nationality and rights, but it is important not to mistake those for defining
properties of the status of a national. I discuss three such links. A first link consists of observing
that in practice nationals tend to enjoy better access to (human) rights than non-nationals. A
second link can be made through regulatory rules on what rights should be available to nationals.
Thirdly, nationality and rights can be linked by defining nationality and statelessness through
rights; such definitions are often referred to as de facto nationality and statelessness.90 In section
3.2 I explain that none of these three links alter the fact that international law constitutively
defines nationality independently of rights, and distinguishes between nationals and nonnationals without regard to the (human) rights situation of those concerned. Consequently,
generalizations and assumptions that frame nationality as per definition guaranteeing rights,
benefits and advantages for an individual are unjustified, and harmful in the context of policy
making.
Second, nationality is framed by human rights rhetoric through the human right to a nationality,
which is discussed in section 3.3. Although I am somewhat sceptical about the meaningfulness of
conceptualizing the right to a nationality as a human right, it is not necessary for the purposes of
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my thesis to take a clear stance on whether the right to a nationality is a valid human right. I
accept that it is part of the contemporary human rights discourse, as it features in a number of
human rights conventions. I explore the implications of framing nationality as a human right for
the policies on statelessness. In particular, I discuss to what extent the human right to a
nationality gives rise to a duty to be a national, what the ‘inalienability’ of the human right to a
nationality entails for stateless persons, and whether a case can be made for the existence of a
human right to be stateless based on the human right to a nationality.

3.2 Nationality as a gateway to rights
3.2.1

Nationals’ rights and human rights

Many authors rightly note that nationals are entitled to a set of legal rights, benefits and services
which are not (as easily) accessible for non-nationals. 91 Matthew J. Gibney, for example,
observes that ‘[i]n most countries, citizenship is a passport to some key social, economic and
political goods that have a huge impact on the well-being of individuals and social groups’. 92 He
categorizes the ‘benefits of citizenship’ into three groups: ‘privileges’ which involve access to
government services and socio-economic rights, ‘security’ of residence which leads to sense of
stability, and ‘voice’ which refers to various forms of political and societal participation.
Thus, while in theory human rights are an entitlement of all humans, in practice sometimes even
access to human rights can be restricted to nationals:
While international human rights frameworks assert that ‘all human beings are born free
and equal in dignity and rights’ and therefore have rights simply because they are
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human, in reality there are clear linkages between citizenship status and one’s ability to
access fundamental rights.93
When normatively assessing observations about access to human rights being limited to
nationals, two perspectives may come into tension with each other. On the one hand, it is largely
deemed acceptable for a state to provide for its nationals better than it provides for non-nationals.
On the other hand, human rights are to be enjoyed by all humans regardless of their status, as that
is one of the core principles of the human rights framework. 94 It would appear that a state cannot
discriminate between nationals and non-nationals in their access to human rights, but can
discriminate in access to other types of benefits that do not fall under the category of human
rights. Considering this, the human rights ideology cannot prescribe what kind of minimum
content of human rights nationals should be entitled to, while at the same time remaining true to
the claim that human rights are an inherent entitlement of all humans regardless of their status.
From the point of view of the human rights normative framework, the observation that nationals
are better able to access and enjoy human rights than non-nationals should be evaluated as a
negative phenomenon. This is not always apparent in academic writings on nationality and
rights. The observation of the fact that nationals can access human rights better than nonnationals is sometimes taken for granted. 95 A ‘pragmatic’ approach which suggests dealing with
the reality of certain human rights being restricted to nationals only, without criticizing it, leads
to the normalization of a serious human rights problem. The (implicit) normative acceptance of
discrimination between nationals and non-nationals in their ability to access human rights may
result in (implicit) modifications of the normative ideal of inalienable universal equal human
rights. Thus, imperfections of reality modify ideals of human rights, and the modified ideals are
used to justify imperfections of reality. Such circular back and forth between observations and
normative standards diminishes the value of normative frameworks which are meant to serve as
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tools for evaluating observations and holding reality up to certain standards, in this case the
standard of inalienable universal equal human rights.
Laura van Waas, in particular, makes connections between human rights ideals and realities in
the context of nationality and statelessness. She argues that in ‘the situation of the stateless, the
lack of a bond of nationality with any state, places some doubt on the inclusiveness of the term
‘human’ in human rights’.96 She concludes that ‘the notion of human rights as rights belonging to
all human beings regardless of nationality or statelessness is not beyond question when the
human rights framework is subjected to a more thorough analysis’. 97 If international law indeed
limits the guarantee of certain rights to nationals only, the conclusion coherent with the ideal of
human rights should be that the rights exclusive to nationals are not ‘human rights’, but
‘nationals rights’. Establishing that the word ‘human’ in ‘human rights’ might not apply to all
humans, even if that is subsequently described as a ‘flaw’ of the human rights framework, 98
erodes the importance of what the human rights ideology stands for, namely to include all
humans without exceptions. Exclusion of some individuals from the scope of ‘human’ in human
rights because of their legal status would not be just a flaw, but a fatal failure of the human rights
ideology.
I therefore agree with the authors who argue that being human, and not being a national, entitles
one to human rights,99 and no exceptions to that rule can be justifiable from the perspective of
the normative framework of human rights. Empirical observations that do not comply with this
ideal should be critically assessed on the basis of human rights standards, and cannot be used to
erode those standards. A finding that a certain right might not be inherently intended for all
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humans, not just in practice by also in theory, should lead to the conclusion that such a right is
not a human right, but a national’s right or a legal right of a different kind.
From this point of view, human rights ideology cannot provide a normative standard for
asserting that states should provide access to certain human rights specifically for their nationals.
The observation that nationals have better access to human rights than non-nationals should be
evaluated as negative from the perspective of human rights, and cannot serve as a basis for a
normative claim that human rights should play any role in the status of nationality.
Ideologically, national’s rights and human rights are competing with each other for which rights
they cover, as the same right cannot be a national’s right and a human right at the same time.
Nationality is inherently exclusive, as it delimitates the boundaries of a state’s population, while
human rights draw their reason for existence from being inclusive of all humans:
The point of human rights is that all humans have them. The point of nationality is that
all humans do not. So nationality integrates to the extent that it compromises rights
available to all human beings. Or, alternatively put, the expansion of human rights is at
the expense of nationality.100
If a right is claimed to be available to all humans, by dint of being a human right, the same right
cannot be claimed for the exclusive enjoyment of nationals. At the same time, if a right is
normatively claimed for exclusive enjoyment by nationals only, it can no longer qualify as a
human right. Human rights discourse can therefore only offer limitations as to which rights
(namely, human rights) can absolutely not be part of a normative claim about what content of
rights nationality status should offer. One cannot rely on human rights discourse to argue that
states should provide a certain minimum content of human rights exclusively for their nationals.

3.2.2

De facto and de jure definitions
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Chapter 2 explained that the concept of rights plays no role in the international definitions of a
national and a stateless person.101 In the previous section I argued that human rights ideology
cannot be used to substantiate a claim that nationality should have a minimum content of human
rights. Many authors, however, maintain a normative standard that nationality status should in
fact offer a minimum content of (human or otherwise) rights to its nationals. 102
The normative/regulatory standard is then frequently translated into constitutive re-definitions of
nationality through that minimum content of rights.103 The reasoning is approximately as
follows: if a nationality status does not at least secure access to some basic minimum rights, it is
no (true) nationality. In this way nationality can be, implicitly or explicitly, defined through
whether it offers access to certain rights. Similarly, statelessness, understood as a lack of
nationality, may be implicitly or explicitly defined as lack of access to certain minimum rights.
For example, statelessness is sometimes used synonymously with disenfranchisement, 104 or
asylum lawyers may sometimes speak of refugees as being stateless to indicate that their state of
origin does not protect them from danger, 105 thereby implicitly assuming that a nationality per
definition involves protecting nationals from danger and not persecuting own nationals. 106
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There is in principle no inherent problem with re-defining nationality or statelessness so as to
make a reference to rights, as long as the authors are explicit about such definitions not reflecting
equivalent international legal definitions. A national whose rights are violated is still seen, by
international law, and many scholars,107 as a national for as long as a state considers him or her
to be a national, and a stateless person is still stateless regardless of the rights he or she might be
able to access, for as long as no state considers him or her to be one of its nationals.
The emergence of normatively inspired definitions that involve rights, combined with the need to
acknowledge existing international definitions, lead to distinguishing between two types of
definitions – the ‘legal’108 ones, which are the international definitions discussed in chapter 2
above, and ‘factual’109 ones, which take into account the rights situation of a person. The former
are also referred to as ‘formal’ or ‘de jure’ definitions of nationality and statelessness, and the
latter as ‘effective’ or ‘de facto’ definitions. 110
Such distinctions sometimes also occur in legal documents. For example, the Italian Supreme
Court has refused to recognize Cuban nationality of a Cuban emigrant, who lost his right to
stable residence, as well as access to numerous other rights in Cuba without having lost his
Cuban nationality according to Cuban law. 111 The Court decided that the loss of residence rights
and of other essential rights touched on the ‘inalienable core’ 112 of nationality, and therefore
‘effectively’113 amounted to the loss of nationality. The perspective of the Italian Supreme Court
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is, however, rather exceptional for legal documents, as the distinction between de facto and de
jure definitions of a national is mostly limited to scholarly writings. 114
De facto definitions of nationality focus on what the person actually gets in terms of rights and
benefits from the state of nationality, inspired by the idea that a national should have a certain
standard of protection. If that standard is lacking, such a person is not (de facto/factually) a
national. 115 The de facto/factual definitions of nationality are thus strongly rooted in
normative/regulatory ideas about what nationality should be like, by claiming that bad
nationality is no nationality. The normative ideas about what exact content of rights nationality
should offer, and therefore what constitutes a bad nationality, differ between authors, and
therefore there is no single agreed upon definition of a de facto national or a de facto stateless
person.116
The de facto and de jure distinction occurs more often in the discourse on statelessness than in
the discourse on nationality. This could be attributed to the fact that nationality does not have an
explicitly elaborated de jure definition under international law, only an implicit one that can be
derived from how the concept is used in international law. This is somewhat unfortunate, as
nationality is often defined through rights without explicitly addressing the fact that such a
definition is not consistent with how the concept functions under international law. 117
However, a de facto definition of statelessness always implies a de facto definition of nationality.
As statelessness is a lack of nationality, de facto statelessness is the lack of de facto nationality,
in whatever way the latter is defined. For example, Weissbrodt and Collins speak of ‘individuals
who might technically have a nationality and yet are not able to obtain or enjoy the concomitant
114
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benefits and protections’118 as de facto stateless, implying a de facto definition of nationality
through certain benefits and protections. The Committee of Ministers of the Council of Europe
defines the de facto stateless as those who possess a nationality, but where ‘the state involved
refuses to give the rights related to it’, 119 assuming that there are (or should be) rights related to
nationality, and thus creating an implicit definition of a de facto nationality.

3.2.3

Rights and UNHCR’s constitutive definition of nationality

UNHCR’s stance on nationality, statelessness, and rights 120 in the context of statelessness policymaking deserves special attention when exploring the understanding of nationality as a gateway
to rights. UNHCR policy documents on the one hand suggest there is some space for establishing
nationality or statelessness on the basis of the rights situation of affected persons, while on the
other hand often the same documents re-affirm commitment to a constitutive definition that
leaves no space for the role of rights.121
The UNHCR Handbook on several occasions cautiously suggests that the existence of nationality
can be established by looking at whether a person is being ‘treated as a national’, which may
mean getting access to public benefits that are usually reserved for nationals, 122 such as access to
a passport,123 and the ability to enter, re-enter, and reside in the relevant state. 124 The UNHCR
thus seems to indicate that access to certain rights may play a role in distinguishing between
nationals and non-nationals, and therefore constitutively define nationality and statelessness. At
the same time, the Handbook maintains there is a difference between these rights being denied to
a national, and a person not being a national on the basis of denial of those rights. 125 Where
exactly the difference lies is, however, notoriously unclear. The UNHCR states that it is a matter
118
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of considering individual circumstances of each case, but how such circumstances should be
considered and assessed is not explained. Some examples are given, but these do not lead to
generalizable conclusions. Thus, according to the Handbook, inconsistent treatment by various
state authorities in the person’s access to rights associated with nationality ‘may be an instance
of a national’s rights being violated, the consequence of that person never having acquired
nationality of that State, or the result of an individual having been deprived of or losing his or her
nationality’,126 but no indication is given on how to decide which of the three scenarios is taking
place.
In a similarly undecided fashion, the UNHCR Handbook states that:
In cases where there is evidence that an individual has acquired nationality through a
non-automatic mechanism dependent on an act of a State body, subsequent denial by
other State bodies of rights generally accorded to nationals indicates that his or her
rights are being breached. That being said, in certain circumstances the nature of the
subsequent treatment may point to the State having changed its position on the
nationality status of that individual, or that nationality has been withdrawn. 127

The assumption of nationality appears to be stronger in cases where it was acquired through a
non-automatic mechanism with an explicit act of a state, but even in those cases denial of rights
may be a ground for establishing that a person is not a national, according to the Handbook.
The same Handbook, after suggesting that rights may sometimes play some kind of
undetermined role in establishing the existence of a nationality bond, proclaims that the human
rights situation of an individual does not play a role in determining whether he or she is a
national:
The fact that different categories of nationality within a State have different rights
associated with them does not prevent their holders from being treated as a “national”
for the purposes of Article 1(1) [of the 1954 Convention]. Nor does the fact that in some
126
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countries the rights associated with nationality are fewer than those enjoyed by nationals
of other States or indeed fall short of those required in terms of international human
rights obligations. Although the issue of diminished rights may raise issues regarding the
effectiveness of the nationality and violations of international human rights obligations,
this is not pertinent to the application of the stateless person definition in the 1954
Convention.128
According to this passage, it appears that nationality is still a nationality even if it does not offer
access to rights.
The UNHCR’s position on whether rights do or do not define nationality is therefore unclear.
The Handbook refers to nationality as ‘a fundamental aspect of the system of human rights
protection’,129 but does not advise systematically treating rightless nationals as stateless persons.
It seems that the Handbook, having as its main purpose to guide states in policies on protection
of stateless persons,130 wants to allow for a possibility to identify an individual as stateless on the
basis that such individual does not have access to some important rights in a country that would
otherwise be seen as a country of nationality. 131 In doing so, the Handbook is however extremely
cautious not to define nationality as a set of specific rights, and not to claim that a violation of
any specific right necessarily leads to the conclusion that a person is not a national, as that would
fundamentally alter the understanding of nationality under international law. 132 The result is a
contradictory message that nationality is to some extent defined by the package of human rights
it offers, but that the lack of access to those rights is not necessarily the same as lack of
nationality.
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3.2.4

Zooming in on selected rights associated with nationality

3.2.4.1 Introductory remarks
One of the biggest challenges with regard to generalized observations that nationals enjoy access
to rights, regulative rules that nationality should offer rights, and constitutive definitions that
nationality is a set of rights, is determining which rights specifically (should) fall within that
minimum content of national’s rights. In section 3.2.2 I argued that human rights and nationals’
rights cannot overlap from the point of view of human rights ideology, even if in practice
nationals are often better able to give effect to their human rights than stateless persons. The
frequently mentioned nationality-specific rights are ‘the right to permanent residence within the
state, the right to freedom of movement within the state, the right to vote and to be elected or
appointed to public office, the right of access to public services, and the right to diplomatic
protection when outside the country’.133 Rights enjoyed by nationals are often described as
commonly (or ‘normally’)134 practised in most countries. Thus, even though scholars note that
certain rights are generally better accessed by nationals than by non-nationals, they do not claim
a universally observable minimum content of rights which is without failure ensured by all states
for all of their nationals, and which is at the same time not ensured for non-nationals. 135 It is
highly unlikely that a right exists that is without failure guaranteed for every single national by
his or her state of nationality. Some rights, however, stand out in discussions on nationality as
‘core’ nationals’ rights. Those are the right to vote, the right to enter the country of nationality,
and the right to diplomatic protection.136 This section analyses briefly these three rights, and
considers how they can be linked to the concept of nationality.
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3.2.4.2 Right to vote

The right to vote and the rights of political participation are often described as classical rights of
nationals.137 In Aristotle’s Politics, a citizen is defined as someone who ‘share[s] in the civic life
of ruling and being ruled in turn’ and ‘enjoys the right of sharing in deliberative or judicial
office’.138 Authors observe that the right to vote is almost always exclusively available to
nationals in the state of their nationality. 139 Numerous theories exist on the importance of
political participation, maintaining that (at least) nationals should have the right to vote in the
state of their nationality.140
In some scholarly works, nationality is even constitutively defined through the right to vote, or
rights of political participation more broadly. Richard Bellamy, for example, describes
citizenship as ‘linked to the privileges of membership […] of democracy – most essentially, the
right to vote’ [emphasis added].141 In his study, citizenship is defined not as the mere legal fact
of membership in any state, but as access to the privileges of such membership. The privileges
must include voting rights in a democratic state. There are more substantive requirements
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attached to Bellamy’s definition of citizenship, consisting of rights, duties and civic equality
among all citizens:

Citizenship is a condition of civic equality. It consists of membership of a political
community where all citizens can determine the terms of social cooperation on an equal
basis. This status not only secures equal rights to the enjoyment of collective goods
provided by the political association but also involves equal duties to promote and
sustain them – including the good of democratic citizenship itself. 142
According to this approach, if a state is not a democracy, it has no citizens. Persons who lack the
right to vote, in democratic or nondemocratic states, are not citizens. 143 The author admits that
under such definition a large proportion of the world’s population would not qualify as
citizens.144 He does not refer to such non-citizens as ‘stateless persons’, but rather as ‘at best
guests and at worst mere subjects’.145 His notion of citizenship thus clearly deviates from the
international legal discourse on nationality and statelessness. 146 Citizenship is not in binary
opposition to statelessness, and he discusses citizenship not as state membership per se, but as a
specific type of such membership. His terminological framework is a clear illustration of how the
right to vote can be explicitly theorized to define what state membership is, and not merely to
prescribe what state membership should offer, or observe what state membership often entails. It
is also an illustration of how radically different such a terminological framework is from the
reality of how nationality is understood under international law. Enfranchisement and nationality
are two different issues under international law, and one does not define the other. Not all who
are nationals according to international law enjoy the right to vote by definition. There is no
ground under international law for asserting that by denying the right to vote to its national a
state thereby withdraws nationality. At the same time, not all who enjoy the right to vote are
necessarily nationals, as in some states non-nationals take part in the democratic processes in one
142
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way or another.147 Thus, a disenfranchised national is still a national under international law, and
enfranchised non-nationals exist in many states.
Thus, the right to vote is closely associated with the concept of nationality. There is evidence that
enfranchisement is in practice strongly correlated with the nationality status, there are normative
standards that require nationals to have political participation rights, and some authors even
define nationality through the right to vote. However, it is important to remember that the right to
vote does not constitutively define nationality under international law.

3.2.4.3 Diplomatic protection and the right to enter the territory of the state of nationality

Two other rights that are often seen as the core content of nationality are the right of diplomatic
protection and the right to return to one’s own country. These two rights are frequently invoked
together, as they are both linked to the domain of classic international law regulating rights and
duties of states vis-à-vis other states. In particular, the state’s right to extend diplomatic
protection to its nationals, which plays a role in the Nottebohm judgment discussed in the
previous chapter, and the state’s duty to accept its own nationals into its territory. This right and
duty of states vis-à-vis other states which occur as a result of a nationality bond created by a state
with a person, are seen by some authors as cornerstones of what constitutes a nationality bond, 148
possibly because of their roots in the pre-human rights era of international law. There is,
however, not much reason for asserting that an individual’s right to diplomatic protection by the
state of nationality, and his or her right to enter the state of nationality, constitutively define what
a nationality bond is under international law.
It must first be noted that the rights (of diplomatic protection) and the duties (to take back
nationals) of states vis-à-vis other states do not necessarily give rise to equivalent rights of
147
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individuals under international law. There is no individual right to diplomatic protection under
international law. If a state refuses to exercise its right to extend diplomatic protection to its
national, that national has no international law norm to invoke to reproach the state of nationality
for refusing diplomatic protection. Nor can such a national claim that he or she is no longer a
national of the relevant state.149 Thus, the right of diplomatic protection under international law
is the right of a state, and not of a person. It does not define what nationality is, but is rather the
consequence of a nationality bond, which the relevant state is free to exercise at its own
discretion.
The individual right to return to one’s own country undoubtedly exists in the international human
rights discourse, yet it is not necessarily related to the state’s obligation vis-à-vis other states to
accept its nationals into its territory. Being two separate issues, neither the right of an individual
to return to one’s own country, nor the duty of a state to accept its nationals into its territory
defines the concept of nationality under international law. If a state does not comply with its duty
to accept its nationals into its territory, it may be said to violate its duty towards other states
under international law, and, as a separate matter, the right of its nationals to return to their own
country, but it by no means withdraws thereby nationality from its nationals. 150 Special
rapporteur of the International Law Commission Manley O. Hudson even argued that the duty to
accept former nationals persists even after the state withdraws its nationality, 151 thus decoupling
this duty from the definition of nationality under international law even further. A duty to accept
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a person into a state’s territory does not necessarily mean such person is (still) a national, and the
non-fulfillment of such duty does not mean a person is not a national. The contrary would lead to
an absurd situation where states would be able to get rid of their duty to admit their nationals
simply by refusing to admit them and thereby denationalizing them. 152
Thus, once a nationality bond exists between a state and an individual, the state of nationality
may derive international rights and duties from this bond vis-à-vis other states. The exercise of
such rights and compliance with such duties among states do not, however, influence in any way
the existence of the nationality bond, and thus do not define it. The nationality bond calls these
rights and duties into existence (which may persist after the termination of the bond), but the
exercise of rights and compliance with duties by states are not a factor in the international
definition of nationality.

3.2.5

What about nationals’ duties?

The issue of duties of individuals towards the state of nationality is rarely critically addressed in
the contemporary Western discourse on nationality, 153 but is nevertheless often assumed to be
part of the nationality package deal. 154 The concept of duties sometimes comes up in the
definitions of a national in national legal systems. Citizenship of the Republic of Lithuania is, for
example, defined as ‘the permanent legal relationship of a person with the Republic of Lithuania
based on mutual rights and responsibilities’,155 and the citizenship of the Republic of Moldova as a
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bond ‘generating mutual rights and obligations between the state and the individual’. 156 It is
interesting to note that those are general references to the existence of some reciprocal rights and
duties. Even though specific rights may be guaranteed to nationals by state laws, and specific
duties may be imposed, those rights do not define the state-national relationship. As a result,
violation of any specific right and non-fulfilment of any specific duties cannot, also on the
national level, lead to the conclusion that a person is not a national.
The Equal Rights Trust, in its study on statelessness, asserts that ‘the most tangible components
of an effective nationality are the existence of reciprocal rights and duties between the state and
the individual’.157 The study continues by developing a mechanism for establishing whether the
relevant rights of nationals are fulfilled, and therefore whether a nationality is effective, but does
not speak of the role of duties.158 This is illustrative of how the concept of a national’s duties is
treated in modern discourse on nationality. Nationals’ duties are often mentioned in passing,
their existence vaguely justified by the assertion that nationals also enjoy rights, and not
theorized much further. Little attention is paid to which duties exactly nationals should owe to a
state, whether any of those duties can define what nationality is, whether, for example, excessive
or unreasonable duties are capable of rendering a nationality ineffective. The lack of attention to
nationals’ duties, while such duties can be quite burdensome and potentially life-threatening, 159
contributes to the unhelpful image of nationality as a status inherently beneficial for the
individual.160

3.3 Nationality as a (human) right
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3.3.1

The human right to a nationality

In addition to nationality being linked to rights in various ways, the human rights discourse also
features the human right to a nationality. The Universal Declaration of Human Rights proclaims
that:
Everyone has the right to a nationality.161

Some scholars have questioned whether the right to a nationality is a genuine human right. 162 It
has been established in the previous section that having a nationality does not by definition come
with access to any rights, benefits or privileges. Moreover, nothing in the definition of
nationality prevents it from entailing rather unpleasant duties. 163 A human right to such a
‘surprise package’164 of possible joys or sorrows makes little sense.
Laura van Waas argues that the existence of the human right to a nationality is an attempt to
remedy the ‘flaw’ of the human rights framework that some human rights remain the exclusive
privilege of nationals.165 She submits that:
If the right to a nationality were fully realized, then no one would be without this legal
bond and unable to access the related rights. 166
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I disagree with this position. There is no basis for asserting that if the right to a nationality were
fully realized the situation with regard to access to any rights by individuals would improve.
Under the current international definition of nationality, a world consisting of solely nationals is
not conceptually incompatible with a world full of human rights abuses. Numerous nationals
continuously experience human rights abuses, which also challenges the claim that if everyone
becomes a national, everyone will also be able to access human rights.
As Hugh Massey rightly points out:
[T]he right to a nationality is distinct from the rights attached to nationality, and the
violation of one does not entail the violation of the other. For instance, a State could
violate the rights that must be granted to nationals without actually violating the right to
nationality. This is the case of dictatorships where all nationals, except for an ethnic
group, are denied the right to a passport, the right to vote, and the right to take part in
the civil and political life.167
Nevertheless, the notion that nationality is a human right seems to have largely settled in the
international legal discourse,168 and has even made its way into some national laws. 169 As Peter
Uvin observed, ‘[h]uman rights, once set down on paper, never die’. 170 This section considers the
consequences of accepting the human right to a nationality for the phenomenon of statelessness.
Sub-section 3.3.2 discusses whether and under which conditions statelessness is a violation and a
waiver of a right to a nationality; sub-section 3.3.3 questions whether the human right to a
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nationality gives rise to a duty to be a national; and sub-section 3.3.4 considers whether the
human right to a nationality gives rise to the human right to become or remain stateless.

3.3.2

Violating and waiving the human right to a nationality: involuntary and voluntary
statelessness

This section considers to what extent statelessness can be theorized as a human rights violation
or a waiver of the right to a nationality, from the point of view of human rights.
In order to establish whether statelessness is always a violation of the right to a nationality, it is
necessary to start by distinguishing between voluntary and involuntary statelessness. 171 In
international policy documents on statelessness, the concept of ‘voluntary statelessness’ refers
not only to the case of individuals who consciously choose to be stateless as a matter of
conviction,172 but also to cases where an individual refuses a specific nationality which is
practically available for him or her, for whatever reasons. 173 In the latter case voluntarily
stateless individuals might not necessarily want to be stateless as a matter of principle or
ideology, but merely prefer statelessness to the nationality that is practically accessible to them.
They may be open to acquiring a different nationality if it is accessible to them.
Cases of involuntary statelessness, where an individual cannot access any nationality of any state
whatsoever, are cases of a violation of a human right to a nationality. Cases of voluntary
statelessness are, however, not a violation of the human right to a nationality, but merely a
choice of an individual not to exercise that right in his or her specific circumstances. Comparing
nationality to other human rights, refusal to exercise the right to vote by an enfranchised
individual is also not a violation of the right to vote.174 Refusal to work is not a violation of the
171
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right to work. These examples may be theorized as examples of violation of individuals’ duties to vote or to work - and some legal systems do indeed impose such duties. 175 However, having
the right to vote does not in itself generate a duty to vote, and having the right to work does not
generate a duty to work. Similarly, having a right to a nationality does not generate a duty to be a
national. A duty to be a national may be theorized as a separate matter, and an instance of
voluntary statelessness may be an instance of a violation of a duty to be a national, but it is not a
violation of the human right to a nationality.
The next section analyses in more detail the relation between rights and duties, and explains why
the duty to be a national cannot be derived from the concept of everyone’s right to a nationality.
Since voluntary statelessness is not a violation of the right to a nationality, another question is
whether it can be seen as a waiver of the right to a nationality. The prevalent line of thought in
the human rights discourse on this issue is that a person cannot choose to fully waive his or her
human rights. The rights will still always be there by virtue of the humanity of the rights-holder:
[O]ne cannot fully renounce, transfer, or otherwise alienate one's human rights. To do so
would be to destroy one's humanity, to de-nature oneself, to become other (less) than a
human being and thus it is viewed as a moral impossibility.176
From that point of view the right to a nationality cannot be waived. What happens then in cases
of voluntary statelessness? Similarly to the cases of refusal to exercise a specific human right,
refusal to exercise the right to a nationality is not a waiver of the right to a nationality, but merely
a choice not to exercise it under the specific circumstances. If the right to a nationality is a
genuine human right, a voluntarily stateless person retains the right to a nationality by virtue of
being human, also when he or she chooses to remain stateless at a specific moment in his or her
life.

No. 2, (2004), p. 67. Such assumption is problematic and illiberal, and contrary to the Western conception of human
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3.3.3

Correlative duties, duty to be a national, and statelessness as a violation of that duty

In the previous section I submitted that a human right to a nationality does not imply a duty to be
a national. Here I explain why this is not the case by analyzing in more detail the relation
between (human) rights and (correlative) duties.
The concepts of legal rights and duties are strongly interlinked. Rights of individuals cannot be
effective without correlative duties on the part of other entities, such as states, organizations or
sometimes even other individuals. For example, a correlative duty of the right to life is not to kill
and to protect human life; a correlative duty of the freedom from torture is to refrain from
torture; a correlative duty of the right to liberty is not to imprison; a correlative duty of the right
to education is to ensure availability of, and access to, educational facilities, and so on. Noting
correlative duty is, however, distinct from claiming that a right-holder has a duty to exercise his
or her right. An individual does not have a duty to live by virtue of having a human right to life.
It is counter-intuitive to use human rights to coerce the right-holder into specific actions or
inactions by virtue of having a right. Thus, while human rights impose correlative duties on
entities other than the right-holder, they in themselves do not entail the duty to exercise the right.
Jack Donnelly warns about the dangers of imposing duties on individuals by virtue of rights they
hold.177 He criticized non-Western conceptions of human rights where ‘economic rights turn out
to be duties to earn a living and to help to provide for the needy’ and ‘the right to freedom of
expression actually is an obligation to speak the truth’.178
If a right can be flipped to also impose a duty on the right-holder, such a perspective on (human)
rights turns rights into a tool of legal coercion rather than a mechanism of empowerment. It is in
the nature of the legal concept of rights to imply freedom, agency and control of the right-holder
over a particular situation:
177
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One may exercise, assert, claim, press, demand, waive, or transfer rights, as well as put
them to many other uses. Thus rights are under the control of the right-holder, who in
large measure manages the use of the right and thereby the consequences of having that
right.179
Thus, the correlative duty of the right to a nationality, namely the duty of a state to offer a
nationality, should not be confused with the concept of a duty to be a national. To the extent that
nationality is a human right, in order to effectuate that right for a specific individual, at least one
state should have a correlative duty to accept that person as a national. The (collective) duty of
states to effectuate every person’s human right to a nationality, to the extent it exists, is the duty
correlative to the human right to a nationality. A duty of an individual to be a national, however,
cannot be derived from the human right to a nationality.
It is possible to construe a concept of a duty to be a national on the basis of normative
frameworks other than the human rights framework. Having that duty can be justified as a price
for benefiting from living in a state, and using services of a state. It can also be construed on the
basis of notions of duty to show solidarity to fellow human beings, which arguably can only be
effectively expressed through state membership. 180 Various justifications for the duty to be a
national are possible,181 but the duty to be a national cannot be derived from the claim that there
is a human right to a nationality.

In this context it is interesting to consider the special nature of the discourse on the rights of
children. Children, usually defined as individuals under the age of 18, 182 enjoy limited legal
capacity, and are not accorded as much freedom over their lives as adults. It is generally agreed
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that children are vulnerable, and need to be protected, also from themselves. As the preamble to
the Convention on the Rights of the child phrases it:
[T]he child, by reason of his physical and mental immaturity, needs special safeguards
and care, including appropriate legal protection […].183
To the extent children are guaranteed rights, they are often not fully empowered to decide when
and whether to invoke their rights. Parents are often entrusted to represent their children, and
take decisions about invoking relevant rights on their behalf. However, in the context of human
rights, parents do not always have complete freedom in this regard either, they are not the rightbearers, but mere trustees of the right-bearers, and their powers to exercise freedoms on behalf of
their children can be limited. In the context of the right to education, for example, it is widely
accepted that parents should not be completely free not to invoke their child’s right to education
and keep them out of schooling without a valid reason. The Convention on the Rights of the
Child illustratively frames children’s right to education as follows:

States Parties recognize the right of the child to education, and with a view to achieving
this right progressively and on the basis of equal opportunity, they shall, in particular:
(a) Make primary education compulsory and available free to all;[emphasis added]184

Here we find language of a duty to exercise the right. The rights discourse in the context of
children is often patronizing, uses the language of protection rather than empowerment, the
language of duty rather than rights, and it often does not fully fit with the liberal conception of a
right as a tool of emancipation. It is questionable whether regulation of compulsory primary
education, undoubtedly beneficial, should be framed as a right. Compulsory education for
children can derive ethical justifications from many sources, but naming it a ‘right’ erodes the
fundamental understanding of a right as empowerment and freedom. Compulsory education is
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thus a justifiable policy goal; it is not a right in the liberal sense, but instead a duty on the part of
everyone involved.
Another peculiar concept in the context of the discourse on children’s rights is the ‘best interests
of the child’.185 This concept implies external establishment of what is best for the child, in a
context where the latter is supposedly the right-bearer. The concept of the ‘best interests’ of
relevant right-bearers does not feature in human rights instruments aimed at empowering adults,
as the adults are assumed to be free to define and represent their own best interests. To the extent
such freedom is limited in cases of children, the latter cannot be fully considered right-bearers,
and the rights are in such contexts often benefits of a different kind. From this point of view, the
Convention on the Rights of the Child can hardly be seen as a Convention on rights. Most
articles in it impose duties on the State Parties to ensure a specific end result, in accordance with
the best interests of the child, as opposed to proclaiming the right of the child to something,
avoiding implications of empowerment and choice on the part of children. That is not to say that
the Convention on the Rights of the Child is ethically questionable or wrong. It is a highly valid
international legal instrument with an impressive nearly-universal ratification rate, expressing a
noble universally shared commitment to the welfare of one of the most vulnerable segments of
humanity. However, calling this Convention a rights convention is unhelpful in understanding its
content and goals, as well as its ethical justifications.
In order to speak of a child’s right to a nationality, within the liberal meaning of rights, there
needs to be an element of freedom to choose on the part of the right-bearers as to whether, when
and how to invoke this right. Parents can be regarded as trustees of such freedom. However,
where the elements of freedom and empowerment are missing, and mere duties towards
achieving some level of welfare remain, the issue of children’s nationality cannot be framed as a
right, but needs to be framed as a duty, act of care, charity, or protection.

3.3.4

185

Right not to exercise the human right to a nationality: a (human) right to
statelessness?

UN Convention on the Rights of the Child of 1989, art. 3.

65

The previous sub-section argues that a person cannot be coerced into being or becoming a
national, or prevented from becoming or remaining stateless, based on the argument that he or
she has a human right to a nationality. The next question is whether the human right to a
nationality also means that there is a human right to be stateless.
The human right to be stateless cannot be directly derived from the human right to a nationality.
Human rights do not necessarily imply the right not to exercise them. 186 They are largely silent
on the issue of whether the individual’s right not to exercise the right can be limited. Limiting the
ability not to exercise a specific right is not necessarily inconsistent with that right. An obligation
to be a national is thus compatible with the human right to a nationality. An obligation to be a
national cannot be derived from the human right to a nationality, and needs some different
justification, but it is not incompatible with the human right to a nationality. To take the example
of the right to life, the freedom to end one’s life can be limited by law without this infringing the
person’s right to life.187 Thus, the right to die does not directly flow from the right to life. The
human right to life is thus silent on the issue of whether there is a human right to die. Similarly,
the human right to a nationality is silent on the issue of whether there is a human right to be
stateless.188

3.4 Concluding remarks: disentangling rights, nationality and
statelessness

In this chapter I studied the relationship between the concepts of rights and nationality. I argued
that while rights are closely associated with the concept of nationality, and the link between the
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two needs to be explored, it is important to remain aware that rights do not define nationality
under international law.
The prevalent acceptance of nationality as a human right and as a gateway to other (human)
rights leads to an unhelpful utopic discourse of nationality being inherently good, which
subsequently misinforms policies on statelessness, where statelessness is assumed to be
inherently bad.189 Conceptualizing nationality as a human right, and considering that most human
rights offer access to something that is generally seen as beneficial, contributes to the perception
of nationality as being beneficial for a person. I argued that the fact that nationals often enjoy
more rights than non-nationals, and that there are perhaps compelling reasons that they should
enjoy more rights, does not mean (or guarantee) that every national is in fact protected through
access to rights, and does not preclude realizing (human) rights for stateless persons. There is no
theoretical or empirical ground for a blanket assumption that acquisition of a nationality
necessarily leads to access to (any) rights, protection, or a better life, and that a beneficial
statelessness status is impossible.
Nationality status has been accurately described by René de Groot as an ‘empty shell’, 190 a
content-independent legal status. It is not defined through the content of rights or duties it may
entail, nor through whether access to it can be seen as a right. Each state determines the content
of the nationality bonds with its nationals differently, not necessarily in line with international
normative standards, and not necessarily in a nice way. 191 Bad (rightless or unjustly imposed)
nationality is still very much a nationality under international law. The definition of nationality,
to the extent this concept is used by international law to distinguish between nationals and nonnationals, is thus normatively neutral from the point of view of rights. Statelessness, being the
lack of nationality, is also a normatively neutral concept from the point of view of rights: the
humanitarian situation of an individual cannot be conclusively predicted based on the mere fact
that he or she is stateless.
189
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Nevertheless, presenting statelessness as a problem per se, as being a violation of a human right
to a nationality and a cause of violations of other rights, is common in the discourse on
statelessness. It is standard to speak of ‘solving’ or ‘resolving’ 192 the ‘human rights challenge’193
of statelessness. Below I assess critically two extracts from scholarly writings on nationality,
statelessness and rights in light of the findings of this chapter, to illustrate how the discourse on
statelessness perpetuates misconceptions about how nationality, rights and statelessness are
interrelated.194
The first example illustrates how observations of hardships experienced by stateless persons are
relied on to conclude that statelessness is a human rights violation, and a cause of other human
rights violations.
It is widely recognised that stateless persons struggle when trying to access various
human rights, such as access to health care and education, which are pivotal for the
development of a person. Moreover, stateless persons are often marginalised, excluded,
discriminated against and are unable to participate in society (by voting for example).
Their lack of nationality makes stateless persons among the most vulnerable in the world.
Statelessness thus presents the world with a significant human rights challenge, not only
because it is in itself a violation of the right to nationality, but also because of its impact
on the enjoyment of other rights.195
The first two sentences in the paragraph above make a valid observation about human rights
violations and other hardships experienced by many stateless persons. However, by speaking of
stateless persons generally, and not of ‘most’ stateless persons, the observation creates the
misleading impression that it is impossible to be stateless and enjoy access to human rights. 196
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The third sentence contains a fallacious slip from observing a correlation between statelessness
and human rights violations to concluding that there is a causational relation between the two,
that lack of nationality ‘makes’ people vulnerable, implying that acquiring a nationality would
necessarily remedy that vulnerability.197 Then the authors proceed to declare that statelessness is
a violation of the right to nationality, impacts on the enjoyment of other rights, and therefore is a
human rights challenge. The leap from correlation to causality is not uncommon in literature on
statelessness. Examples of individuals who experienced hardships as stateless persons, and
whose life improved after acquiring a nationality, are generalized to claim that statelessness was
the cause of their problems and nationality solved those problems. 198 Other causes of problems,
such as a lack of protection for stateless persons, deficient implementation of human rights
generally, and subsequently other solutions that address the core of the problem more closely are
not considered.
The second example of reasoning that bundles up nationality and rights, so as to reach
misleading conclusions, is more complex:
Everyone has the right to a nationality. Everyone needs a nationality because nationality
serves as the basis for legal recognition and for exercise of other rights. Nationality
should, therefore, be effective in ensuring the exercise of these rights. Statelessness
should be avoided as it defeats these goals and may, further, lead to displacement and
instability in international relations. One of the best means of avoiding statelessness is to
ensure recognition of an individual’s genuine and effective link with a State, based on
identifiable factors including place of birth, descent, and residency. 199
The first sentence acknowledges the existence of the human right to a nationality. The first part
of the second sentence ‘everyone needs a nationality’ is an assumption about everybody’s needs,
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which may differ tremendously depending on the individual circumstances of each person. 200
Such assumptions are problematic in the context of empowering affected persons to represent
their own needs, and invoke their own rights in the way they see fit. 201 The explanation for this
assumption, namely ‘because nationality serves as the basis for legal recognition and for exercise
of other rights’ is problematic too; this chapter illustrated why nationality cannot be assumed to
serve as a basis for the exercise of any rights, and should not be framed as a prerequisite to
accessing human rights. Statelessness is then presented as ‘defeating’ the goals of legal
recognition and rights, which is problematic in light of international goals to protect and
empower stateless persons, and to ensure that they can access legal recognition and basic rights
regardless of their nationality status.202
Moreover, statelessness is presented as a cause of ‘displacement’ and ‘instability in international
relations’.203 It is certainly true that statelessness and displacement are highly correlated, even
though nationals can also be displaced, and many stateless persons have never suffered
displacement. The way this correlation is framed in this argument insinuates that nationality is
the sole legitimate protection against displacement, and that stateless persons are ‘fair game’ for
states to displace. This creates an unhelpful discourse where the blame for displacement lies on
statelessness as a phenomenon rather than with the governments that displace people. The human
right to private and family life should protect everyone without exception against arbitrary
expulsions from their homes and from arbitrary and discriminatory displacement. Nationality
should not be presented as the legitimate shield against the violation of human rights caused by
displacement. Being human should be sufficient protection against arbitrary displacement.
Similarly, instability in international relations may indeed be caused by statelessness. I take
issue, however, with the ‘international stability’ argument hiding behind arguments about the
rights and well-being of stateless persons. International stability is not about what individual
200
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stateless persons need, but about what we all as humanity need, and it should be framed as
something that is needed for the common good, and not as a charity act to help stateless persons.
If it is assumed that international stability is indeed threatened by the presence of stateless
persons in the world,204 perhaps people’s freedom to choose when and how to exercise their right
to a nationality might be limited so as to prevent statelessness. However, a case for eliminating
statelessness for the sake of international stability should be made with awareness that it
constricts the agency of the vulnerable rights-holder. This argument should be evaluated on its
merit whether such a restriction on people’s freedom to manage their state membership is
acceptable in light of statelessness affecting international stability. Such evaluation is difficult if
the argument on international stability is hidden behind or among a very different type of
arguments, with distinct flaws, about nationality being inherently beneficial for stateless persons.
Finally, the argument suggests a way to ‘avoid’ statelessness through ensuring ‘recognition of an
individual’s genuine and effective link with a State, based on identifiable factors including place
of birth, descent, and residency’. The Nottebohm judgment gave rise to the doctrine of a genuine
and effective link, but as discussed in chapter 2 section 2.5.2 above, this doctrine is unhelpful for
addressing or understanding statelessness. It is unclear whether ‘ensuring recognition of a link’
in fact amounts to offering or even imposing a nationality. In the case of the latter, it would not
help to realize everyone’s right to a nationality, but rather impose an obligation to be a
national.205 There is also an implication that this solution would remedy initially identified
problems with regard to ‘legal recognition and exercise of other rights’, which, as I illustrate in
this chapter, is not necessarily true.
It is common for the discourse on statelessness to build on a number of highly questionable
assumptions, such as that nationality is good, that it offers rights, that it ‘establish[es] identity
and instil[s] human dignity’.206 Statelessness, being lack of nationality, is described as bad,
rightless, and leading to instability and despair. Such statements all contribute to framing
nationality and statelessness as much more than what their definitions indicate that they are.
Some authors note this worrisome trend. Elizabeth F. Cohen, for example, takes a convincing
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stance against ‘a normatively driven account of citizenship because of its tendency […] to define
citizenship according to what a given normative theory argues it should be, rather than defining
citizenship on the basis of how it actually exists’.207 Imagining and implying that nationality is
something better than what it is, does not make nationality any better. Instead, it leads to
problematic policies which rely on nationality to solve problems it is in no way equipped to
solve.
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4 Nationality as a contract
4.1 Introductory remarks

This section discusses the understanding of state membership as a form of contract or free
association based on consent and agency of nationals. I consider to what extent this thinking is
embedded in contemporary laws, policies and scholarship on nationality and statelessness. I also
emphasize that even though contractual elements may be present in some forms of entering into
and existing state membership, the definition of nationality under international law is not
affected by it. In particular, there is no general requirement in international law that an individual
needs to consider him- or herself to be a national in order for the nationality to be valid. Under
international law, nationality remains a unilateral act of the state concerned, and therefore cannot
be defined as a contract between free consenting parties. At the same time, normative ideas of
state membership as a voluntary form of expression of political agency of individuals is deeply
rooted in academic and political discourses on nationality. Political theories, and even certain
laws, underline the value of an individual’s agency as a voluntary participant in a state project
through nationality. This chapter explores influential ideas, as well as laws and policies that
frame nationality as a contract. Those ideas, laws and policies that see the state and the person as
equal participants in the existence of a nationality present the individual as an empowered agent
who makes choices and expresses free will, on an equal footing with the state. Part II of this
thesis relies on the ideals of a national as a free empowered agent to analyse policies on
statelessness and suggest improvements to them.

4.2 Role of voluntariness in theories of state membership
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The concept of citizenship as a contract, either between the state and its nationals, or among
nationals of a state, or both,208 is deeply rooted in Western understanding of state membership; it
is traceable to Plato’s Crito dialogue.209 In this dialogue, Socrates after being unjustly sentenced
to death explains his refusal to escape execution by the special relationship he has with the city
of Athens. This relationship, which he willingly chooses not to terminate, obliges him to accept
the laws of Athens, imperfect as they are. Numerous subsequent ‘social contract’ theories,
developed among others by John Locke,210 Thomas Hobbes,211 and Jean-Jacques Rousseau,212
relied on the idea of citizenship as a form of contractual relationship between the state and its
people, with a strong emphasis on the individual’s power to choose to become or to continue
being a national.
Contemporary writers still assign great value to the idea of nationality as a contract or a free
association. Peter Schuck and Rogers Smith, for example, use the notion of citizenship as a
contract to argue that granting US citizenship to children born on US territory of undocumented
migrants is unacceptable, since the existing citizens and the state cannot be seen as having
expressed consent to form an association with undocumented migrants’ children. 213 Costica
Dumbrava argues that ‘if we conceive of states as demarcating […] political communities, I
think that it is essential to salvage the consensual element of membership’. 214 Hanjian relies on
the notion of nationality as a free association to make a case for the right of every person to
become or remain stateless.215
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The core feature of understanding nationality as a contract or a free association is the
voluntariness of participation in state membership by all parties involved, the power they have at
some point to either enter state membership or to terminate it. That power to choose
subsequently justifies any obligations state membership may impose on nationals.
Social contract theorists disagree on how exactly consent to being a national needs to be
expressed, and whether and how such consent can be withdrawn, but every author who theorizes
nationality as a contract insists that participation in it is voluntary on the part of each individual
involved, in one way or another. For example, John Locke discusses two different types of
consent which can legitimize the state-citizen relationship: explicit and implicit consent. 216 The
right to withdraw consent depends on whether membership in the state is based on an implicit or
explicit consent. A group of individuals who initiate a new state are explicitly consenting to their
citizenship by entering into a social contract with each other. Someone who chooses to join a
state is also expressing an explicit consent. A person who has explicitly consented to
membership in a state cannot opt out of it, unless the government of the state changes so
significantly that it can no longer be considered the same government that was initially consented
to.217 Those who have been ‘born’ into the citizenship arrangement concluded by ancestors, on
the other hand, are assumed to have consented to state membership implicitly if they obey its
rules and enjoy its benefits. They can opt out of state membership at any moment by renouncing
the claim to the benefits of the state membership contract. 218
Even Thomas Hobbes, who argues for an absolute uncontrolled form of monarchy as the best
possible governance, devotes considerable attention to the issue of consent of the individuals to
become part of such a state. He considers coercion to be an acceptable way of becoming a
citizen, but nevertheless insists that such a citizenship contract is voluntary, and based on
216
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consent.219 According to Hobbes, everyone becomes a citizen out of fear of death, and therefore
it does not matter much whether the death is feared from the state who coerces the person to
become its citizen, or from fellow individuals with whom the state is initiated in order to reduce
the risk of murdering each other. Consent, in Hobbesian theory, is still valid when expressed in
fear of grave consequences of not consenting. Despite all that gloominess, he insists that people
are all naturally equal and free, and subject themselves to the absolute power of a monarch by an
act of their own free will.220 As from the moment of concluding the citizenship contract among
themselves they become ‘authors’ of all the acts of the dictator. 221 Thus, the citizens’ consent
legitimizes the absolute power of the monarch. 222 Consent plays a crucial role in the Hobbesian
ethical defence of a dictatorship as the best form of governance and his understanding of state
membership generally. These examples show that very different forms of governance are
defended by social contract authors on the basis of, among other things, voluntariness and free
will of those participating in the state project.
Similarly to individuals, states, if they are seen as parties to the social contract, need to consent
to the membership of individuals, and, according to some authors, can end the citizenship
relationship (sometimes subject to specific conditions). In older works on social contract we find
references to banishment as a way for the state to end membership for one of its citizens. 223 In a
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more recent study, Aleinikoff takes an interesting perspective on deprivation of nationality,
namely as a state unilaterally ending the citizenship contract with one of its nationals. 224
The concept of consent, similar to the concepts of free will and power, is not easily defined, yet
alone implemented.225 Despite differences in understanding consent, it is important to note that
authors who see nationality as a contract assign a central role to the individuals’ and states’
freedom to decide whether or not to enter and remain in the state-citizen relationship. They
normatively justify their extremely divergent preferences for the form of governance by looking
at whether that freedom is respected.

4.3 Nationality as a contract and as a right

It is interesting to consider how the approach to nationality as a contract relates to the approach
to nationality as a human right. Both emphasize, albeit in different ways, the freedom, choice and
agency of the individual to be or become a national. Right to a nationality implies the
empowerment of the right-holder to choose whether, when and how to exercise the right. 226
Viewing nationality as a contract is strongly rooted in the assumption of the freedom of the
individual to decide whether to enter into, or remain bound by the contract, or both.
The main difference is that nationality as a right entails an obligation on the part of a state to
secure state membership and entitlement on the part of an individual to be a member of a state.
Nationality as a contract assumes initial freedom from any such rights and obligations, and the
ability of each party freely to choose to enter or not to enter in an agreement with each other
through which subsequent citizenship rights and obligations may be established.
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Aleinikoff, formulates the difference between his understanding of citizenship as a contract and
the concept of right to a nationality in the following way:
Citizenship is not a right held against the state; it is a relationship with the state or,
perhaps, a relationship among persons in the state. 227
Hanjian rejects the notion of citizenship as a human right based on the presumption that
citizenship is a form of free association:
I could not reasonably claim a fundamental right to be a citizen of at least one state
because such a right would oblige certain others to associate with me regardless of their
essential human interest in freedom of association. 228
Statelessness, being the lack of a nationality, is also affected by whether nationality is perceived
as a contract or as a human right. Statelessness seems to be less inherently negative if nationality
is a contract that arises upon mutual agreement of all parties involved. In social contract theories
statelessness is often described as ‘the state of nature’, and indicates merely the absence of an
agreement, the default situation:
[A]ll men are naturally in [the state of nature], and remain so, till by their own consent
they make themselves members of some politic society.229
The contract-approach does not imply a normative judgement about the existence of either
statelessness or nationality; it is simply the presence or absence of a specific type of a legal
arrangement between or among free parties. The content, not the mere existence, of the contract
determines its normative value, as well as how it normatively compares to the absence of such a
contract. This is different from the approach that treats nationality as a right, where involuntary
statelessness is a violation of a human right, and therefore a negative phenomenon, while
227
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voluntary nationality is a realization of that right, and therefore presumed to be positive.
Voluntary statelessness, however, is not objectionable from either approach.

4.4 Nationality as a contract in nationality laws and practices
Elements of understanding nationality as a contract can be observed in some aspects of how
nationality is regulated in legal and political practice. Particularly in the context of norms and
practices regarding naturalization of adults, acquisition of nationality recalls the process of
entering a contractual relationship. The naturalization candidate is often required to express the
wish to join the state in some formal way, either through signing a document or pronouncing an
oath of allegiance, or both.230 States have wide discretion to elaborate conditions for access to
naturalization, and in many legal systems can deny naturalization even if the individual complies
with legal requirements to become a citizen,231 thus exercising its freedom not to enter into a
contractual relationship with a given candidate. Involuntary naturalizations of adults are
uncommon and often treated as unacceptable. 232 It is generally accepted that persons who qualify
for naturalization but choose not to naturalize for whatever reasons, should be allowed to refrain
from naturalizing. An interesting exception under international norms and practice to the rule
that adults cannot acquire a new nationality against their will seems to occur in the context of
state succession. According to the International Law Commission, it is acceptable to impose a
new nationality of a successor state on adults who previously possessed nationality of the
230

See more in GLOBALCIT, Global Database on Modes of Acquisition of Citizenship, Version 1.0, (Robert
Schuman Centre for Advanced Studies, European University Institute 2017).
231
Some states have distinct procedures for acquiring nationality after birth, where one procedure implements the
entitlement of qualified individuals to a nationality and where the discretion by state authorities to reject the
application is often limited, and another discretionary procedure where the state authorities can choose to grant
someone a nationality not as a matter of an individual right of that person, but as a matter of state’s freedom to grant
nationality as its discretion. The Netherlands, for example, has an option (in Dutch - optie) procedure which is fairly
non-discretionary, and a naturalization (in Dutch - naturalisatie) procedure where the state authorities enjoy wider
discretion to reject a naturalization request as the criteria for granting nationality are formulated in broader terms,
see Dutch Nationality Law of 1984, arts 6-13. In Poland there is a widely discretionary procedure of conferral (in
Polish – nadanie) of Polish citizenship by the Office of the President with barely any formal pre-requisites for
applying, where the President can confer nationality on an applicant, and a less discretionary procedure of
recognition (in Polish – uznanie) of Polish citizenship, where a person complying with a list of specified
requirements is recognized as a Polish citizen, see Law on Polish Citizenship of 2 April 2009, Arts. 18, 30-31.
232
R. Donner, ‘The Regulation of Nationality in International Law’, 2nd edition, (Transnational Publishers 1994),
pp. 128-150, 160-165.

79

predecessor state if they would otherwise become stateless as a result of state succession. 233
Another exception to the rule that adults cannot be forcefully naturalized used to be the case of
married women, whose nationality used to change automatically into the nationality of the
husband, regardless of their will.234 Nowadays, however, most states have abandoned this
practice in the process of abolishing discrimination against women generally, and in nationality
laws specifically.235 Foreign women in most countries are no longer forcefully naturalized upon
marriage with a national, and women do not lose their nationality automatically upon marriage
with a foreigner.
It is also common to allow individuals to renounce their nationality, sometimes after meeting
specific conditions, such as having fulfilled certain duties to the state, or having secured a
different nationality in another state, which in some way resembles the ending of a contractual
relationship. Very few states do not accommodate the individual’s will to renounce their citizenstate relationship in any way at all. 236 Termination of a nationality relationship unilaterally by a
state is, however, usually heavily restricted to very specific circumstances or prohibited
altogether.237 Thus, while the will of an individual to terminate the citizenship contract with a
state is generally respected, even though sometimes made subject to some conditions, the state’s
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will to terminate the citizenship arrangement with a specific individual is often heavily restricted
or made impossible.
The asymmetry in the state’s and the individual’s right to terminate the citizenship relationship
with each other is nicely reflected in the Universal Declaration on Human Rights, which declares
that
No one shall be arbitrarily deprived of his nationality nor denied the right to change his
nationality.
Here, the state’s ability to end the citizenship arrangement with one of its citizens is formulated
in terms of a prohibition (not an absolute prohibition, but merely a prohibition of arbitrariness,
but a prohibition nevertheless). At the same time the individual’s ability to end the citizenship
arrangement is formulated in terms of a right (not an absolute right to renounce, merely a right to
change, thus conditional upon securing a different nationality, but a right nevertheless). This
provision combines approaches to nationality as a right and as a contract. The language of ‘right’
of an individual to change nationality, and the language of prohibition on a state from
withdrawing that right, suggests that nationality is a right. However, both the right and the
prohibition are conditional, creating a sense of certain contractual duties that the state and its
nationals have vis-à-vis each other, so they cannot unconditionally end their relationship. The
state is merely prohibited from withdrawing nationality arbitrarily, thus in a manner not
prescribed by the conditions of having a nationality in that state in the first place. The individual
is allowed to ‘change’ his or her nationality, thus is only free not to be a member of a state if he
or she manages to secure membership in another state.
Bulgarian nationality law offers an interesting example of understanding the concept of
nationality as a right and as a contract at the same time, by proclaiming that ‘[e]verybody shall
have the right to choose his citizenship’ (in Bulgarian – ‘[в]секи има право на избор на
гражданство’).238 The difference between the use of the word ‘change’ and ‘choose’ in the
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UDHR and Bulgarian law respectively is noteworthy. While ‘change’ implies the existence of
the initial default nationality which can be exchanged for something else, ‘choose’ seems to
allude to the initial ‘state of nature’ default situation, whereupon a choice can be made from a
position of freedom to participate in a(ny) specific state project. The emphasis on choice
introduces elements of contract-based understanding of nationality, upholding the ideal of
agency, but also perhaps contributing to a misleading perception that every citizen is a citizen of
his or her state by choice. The focus is on the freedom of the national, and not of the state. There
is no provision, for example, declaring the right of the (Bulgarian) state to choose its nationals.
Such a provision would feel intuitively unfair, even though it would reflect the reality of what
nationality is and continues to be under international law. 239 The language of a right features
prominently in this provision, and reflects the international discourse on the right to a nationality.
Finally, it is important to note that most people acquire their nationality at birth and never
consciously consent to having it. The element of consent is therefore rather limited in such cases,
and can perhaps only be manifested to the extent a given individual may have alternatives for the
acquisition of another nationality, and whether he or she chooses to make use of those
alternatives. Nevertheless, despite the empirical and theoretical evidence to the contrary,
nationality is often presumed to be voluntary. 240

4.5 Concluding remarks
It is important to note that regardless of whether the acquisition or loss of nationality do or
should take consent into account according to international norms or common practices, the
consent of the individual does not play a role in the constitutive definition of a national under
international law. In contrast to the UDHR and perhaps the Bulgarian nationality law, 241 only the
perspective of the state on whether the nationality bond exists is relevant for establishing whether
such a bond in fact exists, and not the perspective of the relevant individual. Despite the
established individual’s legal right to (choose or change) a nationality and the lack of a codified
239
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right of a state to choose and exchange nationals, only the state’s unrestrained arbitrary decision
on whether an individual is its national matters for establishing whether a nationality bond exists
under international law. International norms and practices may dictate that under certain
circumstances the will of the individual must be respected, but the implication of a state violating
such norms is merely a violation of an international norm, which does not invalidate
(illegitimately) established or non-established nationality bonds. 242
To sum up this chapter: the contract-based approach to nationality is rooted in scholarly works
on state membership, and the footprint of such an approach is still prominently visible in
scholarship on nationality, as well as in some laws and practices with regard to regulating access
to it. Understanding nationality as a contract is theoretically distinct from the idea of nationality
as a human right, in particular with regard to the obligation on states to offer a nationality to
individuals. Under the understanding of nationality as a right, there is at least a collective
obligation on all states to offer each individual access to at least one nationality, while if
nationality is understood as a contract between free parties, states are like individuals free to
enter or not to enter into contracts with each other. There are also similarities between
approaches to nationality as a right and as a contract; in particular both emphasize the
importance of the freedom, agency and consent of the individual.
Ultimately, however, while states may grant access to nationality to some individuals as a matter
of right, and may respect the individual’s will in some modes of acquisition and loss of
nationality, the ‘decisions about citizenship are taken by a State and not by an individual’ 243 and
nationality, unlike many other types of membership, is not by definition voluntary. Assuming
that nationality is inherently largely a voluntary status can be misleading, and similarly to
misleading assumptions with regard to nationality and rights discussed in the previous chapter,
may lead to problematic policy-making, as discussed in the next part.
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Part II. Policies on statelessness
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5 International policy goals on statelessness
5.1 Introductory remarks

The first part of the thesis draws a distinction between constitutive definitions and regulative
norms on nationality and statelessness, and makes a claim that the conflation of those norms and
definitions leads to problematic policy making. The second part focuses on statelessness policies,
drawing on the first part to explain the problems of the current policy discourse, and to suggest a
new approach to statelessness policies that empowers affected persons through rights. This
chapter first introduces and describes current international policy goals on statelessness.

The international statelessness discourse is pursuing two main goals with regard to statelessness.
The first goal aims at statelessness not being there, or being reduced to a minimum – this goal is
referred to here as ‘avoidance of statelessness’. The second goal concerns the protection of
stateless persons, namely ensuring that stateless persons have access to certain rights. In order to
achieve these goals, it is often necessary to know whether a specific person is stateless, and thus
falls within the scope of a particular legal or policy action aiming to achieve one of these goals.
Identification of stateless persons requires a separate set of legal mechanisms, and can therefore
also be distinguished as a separate statelessness policy goal. 244 In the current statelessness policy
discourse, identification is not framed as an end-goal, but rather a means towards achieving the
other two goals.245 In this chapter I describe the content of these three policy goals on
statelessness, specifically: avoidance in section 5.2, protection in section 5.3, and identification
in section 5.4. In section 5.5 I critically assess the justifications for pursuing policy goals on
statelessness that rely on the conflation of constitutive definitions with regulative norms on
nationality and statelessness.
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5.2 The goal of avoiding statelessness

5.2.1

Introductory remarks

Avoidance of statelessness refers to the broad set of mechanisms which aim at ensuring that
statelessness occurs as little as possible, or, in other words, as many people as possible are
nationals.246 Such mechanisms can be divided into those that prevent new instances of
statelessness from arising, discussed in section 5.2.2, and those that target existing cases of
statelessness, discussed in section 5.2.3. Section 5.2.4 focuses specifically on the UNHCR
current campaign to end statelessness in a decade, and considers to what extent the goal of
eliminating statelessness is achievable. Section 5.2.5 briefly looks at how the goal to avoid
statelessness is incorporated and implemented in the national legal systems.

5.2.2

Prevention

The goal of avoiding and reducing the occurrence of statelessness has a long history in
international law, and pre-dates the UN human rights era. 247 States have been trying to cooperate
to prevent statelessness as much as possible, without compromising their sovereign right to
decide who their nationals are, long before international law was concerned with the wellbeing
of vulnerable individuals.248
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Nowadays, the most influential and widely ratified treaty on preventing statelessness is the 1961
UN Convention on the Reduction of Statelessness (1961 Convention). 249 It obliges State Parties
to grant nationality to otherwise stateless children and to prevent loss of nationality that results in
statelessness later in life. For example, nationality is supposed to be granted to children born on
the State Party’s territory and to the nationals of a State Party, if those children would otherwise
be stateless. These safeguards are not water-tight though. 250 State Parties are allowed to make the
acquisition of nationality at birth subject to a number of exhaustively listed conditions, and as a
result of those, acquisition can be delayed in time or not happen at all, possibly resulting in
temporary or life-long statelessness. For example, a child who does not reside in either the state
of his or her birth or in the state of nationality of his or her parents may not be able to enforce the
right to a nationality against any state,251 even if we assume that all states involved are parties to
the 1961 Convention. As to the prevention of loss of nationality that would result in
statelessness, the Convention generally prohibits such instances of loss, but allows for a wide
range of exceptions to this rule. For example, a naturalized national who resides abroad for more
than seven years and does not register with the appropriate state authorities may lose the
nationality of a State Party and thereby become stateless. 252 Further, State Parties may render a
person stateless if he or she constitutes a serious danger to the vital interests of the State. This
option is, however, only available to states that had such a ground for loss in their legislation
prior to the ratification of the Convention, and made an explicit declaration at the moment of
ratification that they would like to maintain it.253
The 1961 Convention also generally prohibits voluntary renunciation of nationality that results in
statelessness, unless this prohibition hampers the right to seek asylum or leave one’s own
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country.254 Thus, a State Party is violating the 1961 Convention if it generally allows its citizens
to voluntarily become stateless.255
An important cause of statelessness which is not directly addressed in the 1961 Convention, nor
has been successfully tackled in any other treaty with a sufficiently wide ratification rate, is state
succession. The 1961 Convention only sets a requirement that
Every treaty between Contracting States providing for the transfer of territory shall
include provisions designed to secure that no person shall become stateless as a result of
the transfer. A Contracting State shall use its best endeavours to secure that any such
treaty made by it with a State which is not a party to this Convention includes such
provisions.
and that
In the absence of such provisions a Contracting State to which territory is transferred or
which otherwise acquires territory shall confer its nationality on such persons as would
otherwise become stateless as a result of the transfer or acquisition.256

This article cannot by itself ensure that all individuals affected by state succession remain
nationals. In the context of state succession, there can be more than one state losing territory, and
more than one state acquiring new territory, and there may be no treaty regulating nationality
issues negotiated within a reasonable time frame. Many individuals possessing nationalities of
various states involved, and situated anywhere in the world, may be affected by such changes. It
is not sufficiently clear to oblige just the state that acquires territory to grant nationality to
everyone who would otherwise become stateless. The above-mentioned International Law
Commission’s ‘Draft Articles on Nationality of Natural Persons in relation to the Succession of
States with commentaries’ are an illustration of the detailed regulations needed to attempt
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preventing statelessness in the context of state succession.257 The Draft Articles, although
influential, are, however, not a binding international treaty. 258 At the level of the Council of
Europe a convention was adopted regulating specifically and in great detail issues of
statelessness in the context of state succession, 259 but so far it has only been ratified by seven
states. It can thus be concluded that the international legal regime clearly sets a goal to prevent
statelessness in the context of state succession, but has not achieved much in cultivating legally
binding norms that would help to achieve that goal.
Other international treaties contain legal provisions that aim at preventing statelessness among
specific groups, or in specific regions of the world. 260 For example, the International Covenant
on Civil and Political Rights guarantees every child ‘the right to acquire a nationality’, 261 and so
does the Convention on the Rights of the Child,262 the latter also emphasizing specifically the
undesirability of statelessness among children. The Convention on the Elimination of All Forms
of Discrimination against Women ensures that women do not become stateless as a result of
marrying a foreigner or as a result of the husband changing his nationality. 263 These provisions
illustrate that the goal of preventing statelessness also manifests itself in other human rights
treaties not specifically focused on statelessness.

5.2.3

Remedying existing cases of statelessness

While norms on prevention of new instances of statelessness are relatively well developed in
international law, the existing cases of statelessness are rarely addressed in treaties. The 1961
Convention contains no solutions to existing statelessness. As has been discussed in chapter 4,
257
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granting nationality to adults automatically without their consent, whether they are stateless or
nationals of another state, is generally not acceptable under international law. 264 The will of the
individual, and the discretion of the state to decide on each individual case, are seen as crucial
for the acquisition of nationality during adulthood. Therefore, norms on granting nationality to
stateless adults often carry an optional rather than strictly compulsory nature, or are formulated
as an obligation of best efforts rather than an obligation of result. The 1954 Convention, for
example, contains an obligation to ‘facilitate’ naturalization of stateless persons ‘as far as
possible’, and to ‘reduce as far as possible the charges and costs’ of naturalization proceedings
for stateless persons.265 The European Convention on Nationality, a regional convention within
the Council of Europe, obliges its State Parties to facilitate the access to nationality by a number
of groups, including stateless persons.266 The absence of hard norms in international law about
granting nationality to stateless persons can be linked to the idea of nationality as a contract,
discussed in chapter 4 above, which is particularly influential in practice in cases that concern the
change of nationality status of adults. Such a perspective puts an emphasis on the freedom of
both the state and the individual concerned to be able to choose whether to enter into the social
contract of state membership, which may conflict with the general goal to avoid statelessness as
much as possible.

5.2.4

Ending statelessness?

In November 2014, the UNHCR campaign to ‘End Statelessness in 10 Years’ was launched. 267 It
consists of 10 Actions which aim to address statelessness in various ways, in particular: 1)
resolve existing major situations of statelessness, 2) ensure that no child is born stateless; 3)
remove gender discrimination from nationality laws; 4) prevent denial, loss or deprivation of
nationality on discriminatory grounds; 5) prevent statelessness in cases of State succession; 6)
grant protection status to stateless migrants and facilitate their naturalization; 7) ensure birth
registration for the prevention of statelessness; 8) issue nationality documentation to those with
264
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entitlement to it; 9) accede to the UN Statelessness Conventions; 10) improve quantitative and
qualitative data on stateless populations. 268
The ‘End Statelessness’ campaign, also referred to as the ‘I Belong’ campaign, is an overarching umbrella project for most statelessness-related activities of the UNHCR for the duration
of the campaign. Even though it clearly has a broader focus than reducing numbers of stateless
persons, it is important to consider to what extent the message of in fact doing away with
statelessness altogether makes any sense.
From the content of the campaign it is difficult to conclude that the UNHCR literally believes
that there will be no stateless persons by 2024 as a result of the campaign’s activities. The ten
actions of the ‘End Statelessness’ campaign, such as elimination of gender discrimination in
nationality laws, or even ensuring that no child is born stateless, would strengthen the norms on
preventing statelessness, but cumulatively do not ensure that all existing cases will be resolved,
and no new ones will ever occur, even if those actions were miraculously embraced and enforced
to the fullest extent by all states of the world without exceptions. The ‘End Statelessness’
campaign also does not stipulate an absolute prohibition on loss of nationality resulting in
statelessness, so new cases of statelessness can still be created through nationality loss.
And even if the goals of the ‘End Statelessness’ campaign did in fact provide a water-tight
framework where every individual would be assigned to at least one state, all it would take to
create a case of statelessness is one state going back on some commitment. A state can always
withdraw a nationality from its national and render him or her stateless, or not grant a nationality
to an otherwise stateless child. Such a denial of nationality may not be in line with the principles
of the ‘End Statelessness’ campaign, and may even violate various international obligations of
the state, but if it happens – a case of statelessness will have been created despite these
international principles or laws. Chapter 2 section 2.5 above explains why the fact of being or not
being a national does not depend on international rules about how nationality should be acquired
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or lost. This leads to the conclusion that statelessness can never be ended in absolute terms
through development of norms on how nationality should be acquired or lost.269
Arguably, ending statelessness entirely without redefining it requires fundamentally rethinking
the concept of state sovereignty; 270 or even to ‘start imagining a world beyond states’.271 Such
goals are hardly attainable within the scope of the UNHCR’s End Statelessness campaign, and
would moreover extend far beyond the UNHCR’s mandate on statelessness.
The policy documents that elaborate on the campaign actions also seem to suggest that full
elimination of the problem is not envisaged by policy makers. A world without the stateless is
not a prominent part of the vision, and instead the language of moving in the direction of
reducing instances of statelessness is more common, such as:
The attainment of gender equality in nationality laws worldwide would constitute a major
step forward in preventing statelessness.272
The campaign also urges states to invest in long-term structural legal mechanisms for the
protection of stateless persons, such as statelessness determination procedures, 273 which would
be a rather inefficient proposal if statelessness was indeed to disappear by 2024. 274
Thus, complete eradication of statelessness by 2024 or in any foreseeable future is theoretically
and practically unachievable. The campaign to ‘End Statelessness in 10 Years’, despite its
misleading title, does not actually envisage eradicating the phenomenon, and seems more
269
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focused on designing long-term strategies of dealing with statelessness for many decades to
come. The title, however, is problematic not only because it poorly represents the contents of
what the campaign actually can and aims to achieve, but it also frames statelessness in terms that
are unhelpful in empowering affected persons through a rights-based approach. 275

5.2.5

Avoidance goal in national legal systems

Every state has various mechanisms for attributing its nationality to certain categories of persons,
and in this way every single state contributes to reducing the number of stateless persons. None
of the states, however, grants its nationality indiscriminately to everyone, and therefore every
state also contributes to creating statelessness. 276 Nationality laws differ significantly on how
nationality is attributed and withdrawn, which influences the likeliness of statelessness occurring
as a result of a combination of various national laws. Nationality laws are also to a varying
degree in compliance with the international norms stipulated under the policy goal to avoid
statelessness discussed in sections 5.2.2-5.2.3. A survey of nationality laws of 36 European states
by Vonk, Vink and de Groot concluded that ‘nationality law provisions which are relevant to
groups at risk of being stateless to a large extent are in line with international standards’. 277 In the
Americas and Caribbean the grant of nationality at birth ius soli practised by most states is a
strong preventive mechanism for statelessness. 278 There are numerous incompliances with
international standards, however, in the nationality laws of American states in other areas.
Children of nationals born abroad, may, for example, remain stateless, and safeguards against
statelessness in cases of loss of nationality are often lacking. 279 Research on other continents
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seems to indicate that nationality laws are far from being in compliance with international
standards on avoidance of statelessness. 280
There does not need to be an explicit mention of the goal to reduce statelessness in the
nationality laws of a state for those laws to contribute to avoiding statelessness. Hypothetically, a
state may have no grounds for losing nationality, 281 and very inclusive grounds for acquiring
nationality, in which case it would be in line with international standards on the reduction of
statelessness, without needing to mention the concept of statelessness anywhere in its laws.
Many nationality laws do, however, mention statelessness or even explicitly commit to avoiding
it.282 Statelessness often comes up in provisions on loss of nationality, so that loss of nationality
is restricted or prohibited if it leads to statelessness. Some laws refer to the relevant international
norms on avoidance of statelessness, 283 or explicitly commit to the goals of avoiding
statelessness.284

5.3 The goal of protecting stateless persons

5.3.1

Introductory remarks
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The substantive content of the goal to protect stateless persons on the international level can best
be described on the basis of the main UN treaty guaranteeing rights specifically for stateless
persons, the 1954 Convention. The Convention formulates its objectives as follows:
to regulate and improve the status of stateless persons
and to
assure stateless persons the widest possible exercise of […] fundamental rights and
freedoms.285
At the time of writing, the Convention has been ratified by 89 states, 286 and this number
continues to grow. The wide ratification rate in combination with the fact that this is the only
global treaty addressing specifically the human rights position of the stateless makes it a suitable
starting point for understanding how the goal of protection of stateless persons is currently
understood and pursued on the international level.
Curiously, however, the 1954 Convention does not use the word ‘protection’ when formulating
its own objectives. The pre-1954 Convention preparatory documents and studies that do not draw
a clear distinction between the issues of refugeehood and statelessness sometimes speak of
‘protection’ needs of stateless persons. 287 However, once the question of statelessness was
clearly separated from refugee problems in the international legal discourse, and two separate
legal regimes were developed, one for each, the language of protection remained in the refugee
discourse, but did not appear in the separate statelessness discourse. 288 It was reintroduced in the
context of statelessness in 1990s by the UNHCR,289 an agency originally established to deal with
285
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287
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E/1112; E/1112/Add.1, (August 1949)) where refugee and statelessness issues were mixed, and protection for both
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Prevention and Reduction of Statelessness and the Protection of Stateless Persons, No. 78 (XLVI), (20 October
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refugee-related questions, but which was later mandated by the General Assembly to address
statelessness.290 The General Assembly only recently, in 2006, used the word ‘protection’ in the
context of the UNHCR’s mandate on statelessness. 291 It thus appears that the application of the
concept of protection to statelessness has its origins in the refugee context. One may wonder
whether it is indeed appropriate in the context of statelessness. The definition of a refugee relies
on such notions as persecution and fear, and explicitly mentions (lack of) protection. 292 Even
though statelessness often leads to practical hardships, a stateless person, unlike a refugee, is not
by definition in danger and in fear of harm. 293 The protection of stateless persons therefore
cannot be constructed as necessarily implying shielding from harm. 294 If the term ‘protection’ is
to be used in the context of statelessness, it needs at least to be understood in a different light
than in the refugee context.
As mentioned above, the 1954 Convention aims to ‘assure stateless persons the widest possible
exercise of […] fundamental rights and freedoms’ and to ‘regulate and improve’ their status. 295
The goal of protecting stateless persons in contemporary international legal discourse is thus best
understood in terms of assuring the widest possible exercise of fundamental rights and freedoms

1995). First mention of the UNHCR mandate on statelessness in terms of protection by the UN General Assembly
was in Resolution No. A/RES/61/137 of 19 December 2006. See also, P. van Krieken, ‘The High Commissioner for
Refugees and Stateless Persons’, Netherlands International Law Review, Vol. 26, No. 1, (1979), pp. 24-36, where
the author gives a comparative perspective on the protection needs of stateless persons and refugees.
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61/137 of 19 December 2006; Resolution No. 67/149 of 20 December 2012; and Resolution No. 68/141 of 18 Dec
2013. See more in M. Manly, ‘UNHCR’s Mandate and Activities to Address Statelessness’ in Nationality and
Statelessness under International Law by A. Edwards and L. van Waas (eds.), (CUP 2014), p. 111; and M. Seet,
‘The Origins of UNHCR’s Global Mandate on Statelessness’, International Journal of Refugee Law, Vol. 28, No. 1,
(1 March 2016), pp. 7–24.
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Statelessness by T. Bloom, K. Tonkiss, and P. Cole (eds.), (Routledge 2017), pp. 53-69.
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to stateless persons, as well as improving and regulating their legal status. 296 It is not primarily
concerned with securing physical safety from persecution, as such persecution or hardship is not
necessarily present in every instance of statelessness.
The following sub-sections discuss the content of the international regime for protection of
stateless person in more detail, as well as the degree of its implementation at the national level.

5.3.2

Protection as exercise of fundamental rights and freedoms

The 1954 Convention contains a list of rights that should form part of the minimum level of
protection for stateless persons. That list is, unfortunately, written in a not very user-friendly
manner. It is a complex web of rights that are guaranteed under different conditions, depending
on the degree of attachment between the person and the host state, and there is no agreement on
how these various degrees of attachment need to be interpreted. 297 Some of the rights are
accessible to any stateless person who is present on the territory of a State Party, such as the right
to identity documents,298 the right of access to courts,299 and the right to primary education.300
The enjoyment of other rights is dependent on whether the person has legal residence rights or
whether the State Party is his or her place of habitual residence. 301 These concern inter alia the
right to work,302 the right to social security benefits303 and the right to obtain travel documents.304
In addition, accessing some rights may be made conditional with the same requirements that
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apply to foreigners generally,305 for example the right to move freely within the territory of the
state,306 while other rights need to be provided on the same basis as for nationals, such as the
freedom of religion307 and right to primary education.308
Moreover, the Convention is somewhat outdated. Many of the rights listed in the Convention
have been subsequently included in international human rights treaties of general application and
formulated in absolute terms, so their enjoyment does not depend on the complex web of factors
that feature in the 1954 Convention. Such subsequent treaties may offer stronger wording, better
enforcement possibilities, and wider geographical application. Therefore, stateless persons may
be more protected under those legal instruments with regard to the enjoyment of some rights.
The right to primary education is, for example, guaranteed in the Convention on the Rights of the
Child as an absolute right,309 and not merely as a right to equivalent treatment with nationals, as
contained in the 1954 Convention. The Convention on the Rights of the Child also has stronger
implementation monitoring mechanisms than the 1954 Convention, 310 and a significantly wider
ratification rate.311 Similarly, the freedom of religion is guaranteed to everyone without
discrimination in the International Covenant on Civil and Political Rights, 312 while the 1954
Convention merely requires states to treat stateless persons as favourably as nationals in their
exercise of the freedom of religion.313 Another example is freedom of association, which is
guaranteed under the 1954 Convention for stateless persons only to the extent it is non-political
and non-profit-making, and only if stateless persons are lawfully staying on the territory of the
state; it needs to be protected only to the extent that other foreigners’ right to freedom of
association is protected.314 The International Covenant on Civil and Political Rights guarantees
freedom of association to everyone without restrictions on the type of association, and without
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explicitly limiting it to those with a legal residence.315 Due to these subsequent developments in
international human rights law, the 1954 Convention cannot be applied to contemporary
situations of statelessness in isolation from the more recent human rights norms, which
simultaneously have the effect of supplementing the list of rights stateless persons are entitled to,
and simplifying some of the 1954 Convention’s complexities.
There are, however, certain unique rights guaranteed in the 1954 Convention, which can be very
important to stateless persons nowadays and cannot be derived from other human rights treaties
of more general application.316 These are, for example, the right to identity documents for all
stateless persons in the territory of the state regardless of the residence status, 317 the right to
travel documents for stateless persons who have a residence permit in the host state, 318 the
protection against expulsion of legally residing stateless persons, 319 and the right to
administrative assistance of the type that other foreigners would normally be able to obtain from
the state of their nationality.320 An important principle enshrined in the 1954 Convention which
is highly valuable today for the stateless is that, in access to the Convention rights, no
requirements can be imposed on stateless persons which they cannot comply with due to being
stateless.321 This principle seems almost too obvious to be mentioned, as not applying it would
invalidate the rights enshrined in the Convention, but in practice stateless persons are often
required to comply with (often bureaucratic) requirements which they cannot fulfil because of
not having a state of nationality. 322 Such requirements do not necessarily intend to discriminate
315
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against the stateless, but are simply the result of an assumption that everyone has a country of
nationality which can supply their nationals with basic documentation. 323
Interestingly, stateless persons are not explicitly guaranteed a right to legal residence by the 1954
Convention or any other human rights treaty. The establishment of legal residence is, in many
bureaucratized states, the first step and an important pre-requisite to being able to access legal
rights and essential state services. As legal residence of non-nationals is often established on the
basis of foreign travel documents and an assumption that everyone is a citizen of at least one
state, stateless persons may face significant challenges in legalizing their stay anywhere if no
state is willing and able to supply them with appropriate travel documentation, or if the
bureaucracy of the host state is not flexible enough to accommodate a category of legal foreign
residents with no state of nationality. However, even without an explicit right to legal residence
in the 1954 Convention, the UNHCR maintains that granting a legal residence permit to a
stateless person ‘would fulfil the object and purpose’ 324 of the 1954 Convention. The legalization
of residence of stateless persons is seen as part of the contemporary understanding of a
protection regime for stateless persons. 325 However, not all stateless persons need to be granted
legal residence, according to the UNHCR. State Parties to the 1954 Convention are not obliged
to legalize residence of those stateless persons who have a ‘realistic prospect, in the near future,
of obtaining protection consistent with the standards of the 1954 Convention in another State’ 326
and those who ‘voluntarily renounce a nationality because they do not wish to be nationals of a
particular State or in the belief that this will lead to grant of a protection status in another
country’.327
The goal of protection of stateless persons is thus best understood on the basis of the 1954
Convention Relating to the Status of Stateless Persons, which, even though not using the word
‘protection’, is the basis of the contemporary protection regime for stateless persons. It provides
a list of minimum rights that the State Parties need to guarantee to the stateless, which is not
always easy to interpret. Subsequent developments of the international human rights regime, as
323
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well as interpretative documents of the UNHCR, make the application of the 1954 Convention to
contemporary situations of statelessness easier.

5.3.3

Protection and identification in national legal systems

Despite the relatively high ratification rate of the 1954 Convention, very few national legal
systems have statelessness-specific identification and protection regimes, 328 where statelessness
is considered to be in itself a ground for providing special rights to individuals. 329 At the time of
writing, the national statelessness protection regimes identified so far in academic literature and
NGO reports exist in France, Georgia, Hungary, Italy, Kosovo, Latvia, Mexico, Moldova,
Philippines, Slovakia, Spain, Turkey, and the UK. 330 Belgium, Greece, and Switzerland also
appear to have some laws or practices to protect stateless persons, but the access to protection is
not sufficiently regulated to qualify as a dedicated statelessness protection regime according to
commentators.331 A recent study shows that states without statelessness-specific protection
regimes often do not implement the provisions of the 1954 Convention correctly. 332
The relevant Spanish legislation formulates the goal to protect stateless persons explicitly, stating
that:
[T]he stateless persons do not always suit the requirements to be acknowledged as
refugees and, due to this reason, cannot enjoy the right to asylum. Nevertheless, this does
not mean they cannot enjoy the fundamental rights and freedoms, because the
328
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International Community has paid attention to them, as they believe that their condition
should be regulated and improved. 333
Other legal systems with statelessness-specific protection regimes often merely refer to the 1954
Convention, without independently formulating a rationale behind the goal to protect stateless
persons.334
States that have explicit legal mechanisms for identifying beneficiaries of the protection under
the 1954 Convention335 also largely ensure that those who get recognized as stateless access the
minimum set of rights as required by the Convention. 336 This does not, however, mean that all
stateless persons in such states do in fact enjoy protection adequate to the requirements of the
1954 Convention, as the mechanisms for their identification are often deficient, and stateless
persons may end up not getting recognized as stateless, and consequently not being able to
benefit from the national protection regimes. 337
Interestingly, all the states where legislative measures on the protection of stateless persons exist
include the legalization of residence as part of their statelessness-specific protection regimes. 338
This reinforces the UNHCR standpoint that even though the right to legal residence is not
included in the list of rights of the 1954 Convention, it is essential for a meaningful
implementation of this Convention, and is perceived by states as an important part of the goal to
protect the stateless.
333
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5.4 Identification of stateless persons

5.4.1

Introductory remarks

In 1995 the UN General Assembly mandated the UNHCR ‘to identify, prevent and reduce
statelessness and protect stateless persons’, 339 emphasizing identification as part of the policy
framework on statelessness.
In order to implement any policies that specifically target statelessness, it is important to know
who is stateless. The implementation of a statelessness-specific protection regime requires
identifying beneficiaries of the relevant rights. But also some mechanisms for the avoidance of
the statelessness require knowing whether a person is stateless or would become stateless if a
specific nationality is not acquired. For example, the 1961 Convention guarantees the nationality
of a state for ‘otherwise stateless’ children born in the territory of that state or to one of the
nationals of that state. If such a child wants to benefit from this right, the fact of being ‘otherwise
stateless’ needs to be established in case of the acquisition at birth; or, if the acquisition is
delayed, the actual statelessness of a child needs to be established. Similarly, facilitation of
naturalization for stateless persons requires establishing which naturalization candidates are
stateless and are thus entitled to a simplified procedure.
Within statelessness policies, identifying who is stateless is often not seen as an end in itself, but
as a means towards achieving the other two goals. It is also important to remember that
statelessness may be a relevant legal fact in an array of circumstances which are not necessarily
directly linked to enforcement of statelessness-specific protection regimes or to the avoidance of
statelessness. A stateless person may have an interest in establishing the legal fact of their
statelessness outside of the context of accessing the 1954 Convention rights or attempting to
acquire a nationality. In asylum procedures, for example, the statelessness of an asylum seeker
339
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may be relevant for determining with regard to which countries the person should have wellfounded fear of persecution in order to qualify for the protection status. 340 Statelessness might
also be relevant in private law disputes,341 such as marriages, divorces and laws governing (sur)names.342 It is therefore important that identification mechanisms for stateless persons are not
strictly limited to the execution of protection and avoidance-oriented policies on statelessness,
but are widely accessible by right to everyone who might want to establish the legal fact of their
statelessness for whatever reason. 343

The UNHCR defines its mandate on identification of statelessness broadly, and includes various
information-gathering activities under it, such as creating a demographic profile of a specific
stateless population, identifying legislative gaps that lead to statelessness and collecting
statistical or other relevant information on stateless persons. 344 However, this thesis solely
focuses on the individual aspect of identification, namely the identification of individuals as
being stateless, understood in terms of confirming and formalizing the legal status of
statelessness for individual stateless persons, typically through statelessness determination
procedures.345 This aspect is most relevant for the issue of individual rights and empowerment,
which this thesis is focussed on. Other aspects of the UNHCR’s identification mandate that
involve researching the nature and extent of the statelessness phenomena do not fall within the
scope of this thesis.
340
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Section 5.4.2 below discusses how the goal of identification of individuals as stateless is framed
in the international policy discourse on statelessness, and what norms have been developed
regarding statelessness determination procedure. Section 5.4.3 explores inherent inaccuracies of
a declaratory procedure establishing statelessness in its ability to reflect about who is in fact
stateless; and analyses ways in which over-inclusion and under-inclusion are approached within
the current statelessness policy discourse. Section 5.4.4 addresses the ‘normalizing’ effects that
statelessness determination procedures have on the ‘anomaly’ of statelessness, as well as the
framing and role of the anomalous nature of statelessness in the policy discourse. There is no
specific section on the identification of stateless persons on the national level, as national
practices often combine identification and protection goals, and are both discussed in section
5.3.3 above.
5.4.2

Content of statelessness determination procedures

The 1954 Convention does not explain how the attribution of the legal status of a stateless person
needs to be regulated, and it also does not impose an explicit obligation on the State Parties to
establish statelessness determination procedures. The goal to determine the status of stateless
persons can to some extent be traced back to the preamble of the 1954 Convention, which sets
out to ‘to regulate and improve the status of stateless persons’. 346 The UNHCR established that
an implicit obligation to determine statelessness can be derived from the 1954 Convention, 347 in
a similar manner to the way an obligation to determine refugee status is derived from the 1951
Refugee Convention.348 Indeed, it is impossible to establish who is entitled to rights listed in the
1954 Convention without a statelessness determination procedure, and the Convention’s aim to
regulate and improve the status of stateless persons cannot be achieved if this status is not
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formalized, and access to it is not adequately regulated. 349 The Convention does not establish
specific procedural rules on standards on who should be identified as stateless and under which
conditions, and how statelessness determination procedures need to function. This gap has to a
large extent been closed by the UNHCR in 2014, when it published a Handbook on the
Protection of Stateless persons containing detailed guidelines on establishing and executing
national statelessness determination procedures. 350
Since the obligation to establish statelessness determination procedures is only implicit, the
UNHCR acknowledges that ‘[s]tates have broad discretion in [their] design and operation’. 351 A
procedure qualifies as a statelessness determination procedure if ‘the determination of
statelessness [is] a specific objective of the mechanism in question’. 352
In addition to this, the UNHCR sets procedural and substantive standards for the determination
of statelessness that are necessary to ensure that as many as possible of those who are stateless
do in fact get recognized and documented as such.
The most obvious problem with the determination of the negatively defined status of
statelessness is that it is near to impossible to prove it with absolute certainty. Proving existence
is typically easier than proving non-existence of something. Substantiating that someone is not a
national of any state in the world faces challenges of proving absence of something. The limited
resources, if any, that states are willing to allocate for dealing with stateless persons are not
sufficient to undertake research about a potential nationality bond of a given individual with each
and every state in the world. The UNHCR solves this problem by suggesting limiting the scope
349

It is theoretically possible to protect stateless persons without identifying them if stateless persons can be
adequately and effectively covered by protection regimes of general application. Katia Bianchini, however, shows in
her thesis that states which do not have statelessness-specific protection regimes in Europe offer a lower level of
protection to stateless persons than states which do have such specific protection regimes. See K. Bianchini, The
Implementation of the Convention Relating to the Status of Stateless Persons: Procedures and Practice in Selected
EU States, PhD thesis defended at the University of York, UK, in April 2015.
350
See UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), and Guidelines which preceded
the publication of the Handbook in particular UNHCR, Guidelines on Statelessness No. 1: The definition of
"Stateless Person" in Article 1(1) of the 1954 Convention relating to the Status of Stateless Persons, (20 February
2012); UNHCR, Guidelines on Statelessness No. 2: Procedures for Determining whether an Individual is a Stateless
Person, (5 April 2012); and UNHCR, Guidelines on Statelessness No. 3: The Status of Stateless Persons at the
National Level, (17 July 2012).
351
UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), para. 62.
352
UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), para 62.

106

of states investigated to those with which the individual has a relevant link, such as by birth,
descent, marriage or habitual residence.353 This amounts to lowering the level of certainty with
which statelessness is established, but it is a necessary sacrifice for a statelessness definition to
become at all implementable in practice.
Another challenge relates to evidentiary requirements. Statelessness is often poorly documented.
There is by definition no ‘default’ state which, based on the nationality link, can be expected to
supply the individual with identity or travel documents or any other relevant documentary
evidence. That is not to say that in all cases of statelessness there would be no state willing and
able to provide documentary evidence of the individual’s identity, family links or residence
history. Some cases of statelessness are in fact very well documented. 354 Those are, however,
rather exceptional, and therefore no blanket requirement can be placed on every individual to
supply specific types of state-issued documents in the course of a statelessness determination
procedure. The UNHCR therefore emphasizes the importance of considering a broad range of
legal and factual evidence which the applicant might be able to provide, 355 including the
testimony of the applicant, marriage certificate, military service record, school certificates,
medical certificates, identity and travel documents of direct relatives, and record of sworn oral
testimony of neighbours and community members.356 The standard of proof cannot be set very
high, and the burden of proof is to be shared between the state and the individual, as the state
may be better equipped for conducting necessary investigations. 357
In order to be effective, statelessness determination procedures need also to comply with
procedural standards of a more general character, rooted in the principles of good governance,
rule of law and protection of human rights. These include easy linguistic and practical
accessibility of the procedure for the target population, 358 as well as its fairness, transparency and
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clarity.359 In relation to making the procedure practically accessible, the UNHCR sets standards
for the minimum protection for applicants awaiting the determination of their statelessness, 360
and urges states to avoid arbitrary detentions,361 and to safeguard the best interests of the child in
the course of such procedures. 362 The UNHCR also emphasizes that the decisions on
statelessness determination should be reasoned, should not take too much time, and that there
should be a possibility to appeal against an unfavourable first instance decision. 363

5.4.3

Under-inclusion and over-inclusion in identification mechanisms

It is important to remember that statelessness determination is a declaratory and not a
constitutive act.364 It does not create statelessness, but merely recognizes the existing fact of
statelessness, and incorporates it into the relevant legal and bureaucratic mechanisms. 365 That is
why the set of persons identified as stateless and the set of persons who are actually stateless
does not necessarily overlap fully. One could argue that achieving perfect statelessness
determination procedures that would ensure such a complete overlap would be inherently
impossible, due to the fundamental impossibility of guaranteeing that all the relevant facts are
always established correctly. The previous sub-section illustrates that establishing relevant facts
with absolute certainty is nearly impossible: documentary evidence may be lacking, a relevant
potential state of nationality may not be considered, accessibility of the procedure might not be
optimal and so on.
Research also shows that existing statelessness determination procedures are far from perfect. A
number of formal and informal barriers prevent stateless persons from being identified as
359
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stateless,366 which results in under-representation of the stateless population in the outcomes of
statelessness determination procedures. Restrictions on access to the status determination
procedure that are based on the residence status result in an implicit narrowing of the definition
of a stateless person to a migrant with a specific residence status who does not have a
nationality.367 Another important barrier to accessing the status of a stateless person relates to the
voluntariness of the statelessness status. It is irrelevant for the definition of the stateless person
whether the person caused his or her own statelessness in any way, and therefore this factor
should also be irrelevant for the outcome of a statelessness determination procedure. 368 In
Hungary, for example, a statelessness status can be denied to a person if he or she ‘terminated
his/her nationality deliberately, with a view to obtaining a stateless status’. 369 Such a rule results
in under-inclusion of the statelessness determination procedure, where stateless persons who
caused their own statelessness cannot get the legal fact of their statelessness recognized.

Under-inclusion can also occur if a determination procedure excludes those stateless persons
who had a nationality in the past or can (easily) acquire a nationality in the (near) future. The
international definition of a stateless person does not define a stateless person as someone who
has never had a nationality or cannot obtain one in the future, and therefore statelessness
determination procedures should focus on the status of an individual at the moment of
determination370 in order to avoid under-inclusion. Finally, sometimes persons who fall under the
exclusion clauses of the 1954 Conventions are prevented from being recognized as stateless by
rules of national determination procedures, which also leads to under-inclusion. 371 As discussed
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above, such practice contradicts the UNHCR’s interpretation of the exclusion clauses, 372 under
which exclusion clauses merely preclude certain categories of persons from benefitting from
protection, but are not meant to prevent establishing the legal fact of statelessness of a person
who does not have any nationality.
There are, however, legal systems where the definition of a stateless person in the national legal
systems suggests that over-inclusion, in relation to the 1954 Convention definition of a stateless
person, might result from identification of stateless persons based on the national definition. The
concept of ‘a stateless person’ is defined in some legal systems not through the lack of
nationality, but through the lack of proof of nationality. 373 The inability to establish the existence
of a nationality may lead to the conclusion that the person is in fact stateless. Within such a
system the persons identified as stateless are likely to overlap well with those who are, according
to such definition, in fact stateless, as the issues of identification and proof form the basis for the
definition of a stateless person. However, such a system of identification compared to the formal
UN definition of a stateless person might be over-inclusive, as nationals may simply lack proof
of their nationality and be identified as stateless.
Interestingly, the UNHCR advocates against over-inclusive definitions of a stateless person. 374
Apart from possibly distorting international statistics on the exact numbers of stateless persons,
the UNHCR would seem to have little reason to discourage states from identifying more persons,
who are not their nationals, as stateless, based on the two main international policy goals on
statelessness discussed above. If determination of the status of a stateless person is a tool towards
achieving better protection of those persons and acquisition of a nationality, over-inclusion
would only lead to protection of a larger group of persons than strictly required by the 1954
Convention. One UNHCR report suggests that ‘[a]ttaching the status of a stateless person to a
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person who is not in fact stateless does not aid in the reduction of statelessness in general.’ 375
This suggestion, however, is inconsistent with maintaining that determination of statelessness is
a declaratory and not a constitutive act.376

5.4.4

Identification of stateless persons and ‘normalization’ of statelessness

The preamble to the 1954 Convention established that it is desirable ‘to regulate and improve the
status of stateless persons’.377 One of the consequences of such regulation and the improvement
of status is the normalization of statelessness. This does not necessarily mean that statelessness
becomes a positive or desirable phenomenon, but merely that it becomes incorporated into the
system of possible statuses, making it identifiable, understandable, and operational. It brings
statelessness into the domain of normality, making it less of an anomaly.
Since the words ‘norm’, ‘normative’ and ‘normalization’ are often invoked in this thesis, it is
useful to devote some attention to their meaning. Part II spoke of normative discussions and
attempted to distinguish those from descriptive definitions. If something is ‘normative’, it has
features of a judgemental analysis, under which certain phenomena are classified as negative,
while others as positive, depending on how they measure up to a specific ‘norm’. A normative
legal analysis, for example, may consist of evaluating national laws in light of a particular
international treaty, and declaring the national provisions which comply with this treaty to be
good, and those that do not comply with it to be bad. The norm here is the treaty, which is the
measurement unit capable of distinguishing between ‘good’ and ‘bad’. However, what makes
such an analysis normative is not the fact that a ‘norm’ is involved, but the argument that makes
a claim that complying with the treaty is a positive thing. If no argument is made about why the
norm can distinguish between positive and negative national legislation, comparing national
legislation to that norm is a purely descriptive, and not a normative, exercise. It is similar to
discussing whether bookshelves are longer or shorter than 1 meter, where 1 meter is the norm.
375
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Without explaining why it is better for a bookshelf to be longer or shorter than 1 meter, for
example for the purposes of fitting on a specific wall, applying a unit of measurement is a purely
descriptive exercise.
It can be misleading to think of the application of norms as necessarily leading to a value
judgement of positive or negative, without an explicit argument about why a given norm can be
applied to pass such a judgement.
This brings us to the meaning of classifying statelessness as an anomaly, which is often done in
academic literature and policy documents. As early as in 1949, a UN study on statelessness
observed:
The stateless person does not fit smoothly into the legal administrative or social life of his
country of sojourn. […] The stateless person is an anomaly. 378
Since then, statelessness has routinely been referred to as an anomaly. 379 In a system that does
not account for the possibility of not having a nationality, having a nationality forms the
normative framework, while statelessness falls outside such a framework of norms, and can
therefore be classified as an anomaly. This does not in itself lead to the conclusion that
statelessness is a negative phenomenon, but merely that statelessness falls outside a specific
framework of norms.
When statelessness is spoken of as ‘normalized’ in this thesis, it refers to statelessness becoming
part of a framework of recognizable nationality statuses that can be legally and bureaucratically
regulated. Normalization of an anomaly is in principle also a process without judgemental
connotations. Neither anomalies nor norms lay claims to being inherently positive or negative;
additional normative arguments are needed which substantiate why specific norms and their
opposites – the anomalies – are either good or bad.
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5.5 Justifications for pursuing policy goals on statelessness

5.5.1

Introductory remarks

A vast majority of contemporary writings and policy documents on statelessness point out the
vulnerability of stateless persons, and the difficulties they experience in accessing human
rights.380 Both policy goals on statelessness, namely to protect stateless persons and to avoid
statelessness, are often, implicitly or explicitly, justified by associating statelessness with
vulnerability, rightlessness, and hardships.
In Part I of the thesis I argued that while nationality and statelessness may be correlated with
various human rights situations, such as legal vulnerability and (dis-)enfranchisement, neither
statelessness nor nationality are constitutively defined through (lack of) rights, vulnerability or
anything other than the perspective of states on the nationality status of a given individual.
In this section I touch upon why justifying goals on statelessness based on an unspecified
relation between statelessness and rightlessness can become conceptually and practically
problematic. Section 5.5.2 considers justifications of the policy goals on statelessness that
commonly occur in policy documents. Section 5.5.3 returns again to the concept of de facto
definitions of nationality and statelessness, and analyses them as justifications offered in
scholarly studies for pursuing policy goals on statelessness. Chapter 7 below builds on this
critical assessment of justifications for current policy goals on statelessness, and suggests an
alternative approach to framing policies on statelessness so as to in fact address rightlessness and
remedy vulnerability though empowerment.

5.5.2

In policy discourse
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The 1954 Convention and the much more recent UNHCR’s Introductory Note to this
Convention, from 2014, explain the need to protect stateless persons by observing that stateless
persons lack access to certain rights, and need additional human rights guarantees as compared to
other human beings. The preamble to the 1954 Convention only implicitly suggests that stateless
persons may be less able to access rights than nationals:

the Charter of the United Nations and the Universal Declaration of Human Rights […]
have affirmed the principle that human beings shall enjoy fundamental rights and
freedoms without discrimination,

and

the United Nations has, on various occasions, manifested its profound concern for
stateless persons and endeavoured to assure stateless persons the widest possible
exercise of these fundamental rights and freedoms.

The Introductory Note is much more explicit about correlating statelessness with lack of rights,
and speaks of overcoming ‘the profound vulnerability that affects people who are stateless’ and
of helping the stateless to ‘resolve the practical problems they face in their everyday lives’. 381 It
also asserts that ‘millions of people around the world continue to face serious difficulties because
they are stateless’.382
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The wording of both the Preamble to the Convention as well as the Introductory Note to it
problematizes the vulnerability and hardships experienced by the stateless, and not statelessness
itself. However, the discourse on statelessness, in policy documents and literature, creates an
illusion of an inseparable link between statelessness and vulnerability. The European Network on
Statelessness, for example, in a report on avoiding childhood statelessness casually states that
statelessness ‘brings hardship and anguish to children and their parents alike’. 383 Such statements
seem to be an unquestioned foundation of the current discourse on statelessness, and can be
found in virtually every policy document on statelessness, whether it is aiming at protection,
avoidance, or both.384 Statelessness is framed as having a negative impact on the lives of affected
persons, which leads to the conclusion that the stateless need to be protected, and statelessness
needs to be avoided. In Part I of this thesis I explained that even though statelessness is often
correlated with rightlessness, and nationality often brings benefits, neither situation is necessarily
the case for every individual. Justifying statelessness policy goals through misleading blanket
assumptions of nationality being always beneficial and statelessness being always a disadvantage
can be problematic.
The harmful disempowering effect of conflating vulnerability and statelessness on the affected
persons is more prominent in the context of the goal to avoid statelessness than in the context of
the goal to protect stateless persons.385
The goal of protection of stateless persons, which is framed in terms of empowerment through
rights,386 may lead to a stateless person being entitled to rights that he or she might not need, due
to not being vulnerable in the expected way. By virtue of rights being legal tools of
empowerment,387 such a person is able to choose not to invoke the rights that are offered to him
or her under the protection regime if he or she so wishes. The mere granting of rights, without
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any obligations to invoke or exercise them, should not, by virtue of the concept of a right, in
principle lead to the deterioration of the legal position of the rights-holders.
The goal of avoidance of statelessness, on the other hand, is focused on turning stateless persons
into nationals, where rights are one of the means to achieving that goal, not the main aim. 388 In
this context, assuming that statelessness equals vulnerability can be harmful for the affected
individuals whose specific instance of statelessness might be empowering, in comparison to the
specific instance of nationality that threatens to replace their statelessness. The goal of avoiding
statelessness is in itself an executive decision by an external authority on what is better for the
affected persons: namely than nationality is better than statelessness.
Thus, justifying protection of stateless persons though assumptions about the rightlessness of the
stateless is not correct, but harmless for the empowerment of affected persons. Justifying
avoidance of statelessness though assumptions about the rightlessness of the stateless is not only
incorrect, but also - and most importantly - can be harmful and disempowering to the individuals
affected by statelessness policies.
Moreover, even if assumptions about the rightlessness of the stateless were correct, this would
justify protection measures, but would still not provide a sufficient justification for avoiding
statelessness. Chapters 3 illustrates that the fact that statelessness is associated with problems
does not mean it is a problem per se, or per se causes problems. Other legal statuses that are
associated with problems do not always get targeted for eradication. Sometimes the (legal)
environment needs to be changed instead, so that affected persons no longer experience problems
associated with their status, without the phenomenon itself needing to disappear. For example,
the policy of eradication is not pursued with regard to religious minorities that are being
discriminated against, even though belonging to such a group can also be systematically
associated with serious problems if appropriate legal mechanisms ensuring protection are
lacking. With statelessness, however, the phenomenon itself is currently seen as target of
eradication. The changes to legal frameworks and the protection of the stateless is not seen as
sufficient, and is even made subordinate to the goal of avoidance, as explained in chapter 6,
section 6.3 below.
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In order for the policy goals to be in fact justifiable from the perspective of empowerment of the
affected persons, their implementation should not disempower persons whose life circumstances
illustrate the weaknesses of unfounded assumptions about how rights, nationality, and
statelessness are related.
In addition to arguments related to vulnerability, sometimes other, more state-centered
justifications for the policy goals to protect and avoid statelessness are invoked in the policy
discourse.
For example, as already addressed in section 5.4.4 above, sometimes statelessness is referred to
as an anomaly, and this is subsequently framed as a justification of avoidance. However, in
section 5.4.4 I argue that the mere fact of a phenomenon being an anomaly in a system is not a
basis for a value judgement about that phenomenon. Such a fact simply points to a (conscious or
unconscious) choice of a system not to normalize the anomalous phenomenon. Statelessness
being an anomaly within a system of law and policy is a policy choice. Explaining a policy
choice to avoid statelessness by a similar level policy choice not to normalize statelessness is not
exactly a justification, as either choice can be altered. If the fact of statelessness being an
anomaly is indeed problematic, the anomalous nature of statelessness can be resolved by
avoiding it as well as by normalizing it. Thus, additional justifications are needed that explain
why the policy choice to avoid the anomaly of statelessness is better than the policy choice to
normalize it; simply referring to statelessness as an anomaly is insufficient.
In the policy discourse on statelessness it is also common to mention that statelessness may
negatively impact interests of states, for example because it can ‘contribute to political and social
tensions’.389 The arguments on tensions among or within states are problematic when they ‘hide’
behind the arguments on the vulnerability of the stateless. Political and social stability of states is
a matter distinct from the vulnerability and interests of the stateless. The interests of states may
be very valid; they were the main justification behind international norms on avoidance of
statelessness long before the international community became concerned with rights of
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individuals.390 It is perfectly possible that statelessness has various negative impacts on the
interests of states, which may need to be considered. It is important though that the state-centered
justifications for the avoidance of statelessness are assessed in the light of the legitimacy of the
relevant interests of states, and not in the light of empowerment or representation of the stateless.
In this thesis, in principle I do not analyse possible justifications for pursuing various goals on
statelessness which are not related to the welfare, empowerment or representation of the
stateless. Such justifications go beyond the scope of my thesis, as they do not directly relate to
empowerment and rights of those directly affected by statelessness. However, I want to
emphasize the problematic discourse that encloses state-centered arguments in arguments that
emphasize the vulnerability of the stateless, without assessing the merits of state-centered
arguments separately. This creates a false impression that interests of states in the context of
statelessness policy goals are necessarily aligned with the interests of the vulnerable. This may
not necessarily be the case. Thus, justifications for pursuing goals on statelessness unrelated to
the interests of affected persons should be separated from justifications that claim to protect
interests of stateless persons, and need to be evaluated on their own merits.
5.5.3

In academic discourse

Scholars have often pointed out the inadequacy of international legal definitions of statelessness
and nationality, mostly because such definitions do not rely on the concept of rights. Numerous
authors have suggested re-defining nationality and statelessness so as to allow those terms to live
up to the rights-loaded meanings they are often assigned in the academic and policy discourse.
Such alternative definitions are typically labelled as de facto definitions of nationality and
statelessness, and contrasted with the de jure definitions that are relied on in international law to
distinguish between nationals and non-nationals. The de facto definitions and their role in
creating links between the concepts of nationality, statelessness and rights have already been
briefly discussed in chapter 3, section 3.2.2 above. In this section I argue that de facto definitions
of nationality and statelessness can be viewed as scholarly attempts at justifying current policy
goals on statelessness. The very need for de facto definitions is based on an insightful finding
390
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that current policy goals on statelessness are not justifiable by the constitutive de jure definitions
of nationality and statelessness under international law.
In this section I analyse three instances of reliance on de facto definitions in academic literature
as an attempt to justify current policy goals on statelessness.
A first example is by Lindsey Kingston, who emphasizes the importance of the de facto
definitions of both citizenship and statelessness for addressing the ‘social ills’ of statelessness:
[L]egal status alone will not cure the social ills affecting the world’s de jure stateless
populations. An emphasis on legal nationality fails to acknowledge the issue of
functioning citizenship, which cannot be guaranteed by legal nationality alone. This is
highlighted by de facto statelessness, which limits human rights protections for those who
possess legal nationality. 391
Only de facto statelessness, thus statelessness defined through lack of rights, is a ‘social ill’, as
de jure statelessness is not per definition problematic for the individual. Consequently, only de
facto nationality - or in Kingston’s terminology – functioning citizenship, is an adequate remedy
to the social ill of de facto statelessness, since de jure nationality does not by definition bestow
any rights or benefits on the national. Here, the author clearly starts from the assumption that
statelessness is problematic and nationality is beneficial. After highlighting that the constitutive
international definitions of nationality and statelessness do not support this assumption, Kingston
redefines the relevant concepts so as to support the assumption about statelessness being
problematic and nationality being beneficial.
The second example is by Matthew Gibney, who instead of relying on de jure and de facto
dichotomy uses the insightful terminology of ‘descriptively stateless’ and ‘normatively stateless’
persons to refer to the same distinction. The use of ‘descriptive’ vs. ‘normative’ distinction is
arguably more fitting for understanding the tensions between rights-based and non-rights-based
definitions of both nationality and statelessness, than the use of factual vs. legal. Descriptive
definitions of nationality and statelessness in fact lack value judgement, and merely declare that
a person does or does not have a link with a state. Since rights do not play a role in these
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definitions, they do not provide a foundation for claiming that nationality and statelessness are
fundamentally either bad or good from the point of view of access to rights. Normatively
stateless persons, on the other hand, according to Gibney, are those who ‘may possess state
membership in name (hence they are not descriptively stateless) and yet their nationality and
citizenship may not deliver to them the kinds of goods, rights and entitlements membership
ought to provide’ [emphasis added].392 Normative definitions of statelessness and nationality
imply a normative judgement on how nationality ideally should be in terms of the rights it offers,
and to what extent factual situations of nationals may or may not match that ideal. Normative
statelessness describes situations where the rights available to individuals do not comply with the
normative standard established for nationality. The normative definitions cannot, however, be
derived from the constitutive definitions of nationality and statelessness under international law.
They need additional external theorizations of ideals about what the nationality bond with a state
should look like, how a state should be organized internally, what rights and duties should be
involved and so on. Gibney points out that the mere descriptive definition of statelessness does
not justify the goal to reduce statelessness. Describing someone as stateless, without a normative
theory about what the nationality bond with a state should entail, provides ‘no more reason for
incorporating them into state membership than describing someone as a non-Christian does for
converting them to the path of Jesus’.393 Thus, the author clearly accepts that the constitutive
definitions of nationality and statelessness under international law provide no justification for
policies on statelessness, and that such policies can only be justified through creating ‘normative’
definitions which involve value judgements about access to rights that should accompany such
statuses.
The third example is a dissenting argument by Jason Tucker, who, unlike the two other authors,
argues against ‘factual’ or ‘normative’ definitions of nationality and statelessness through rights
for policy-related reasons. Tucker observes that de facto definitions lead to what is according to
him an absurd conclusion that some de jure stateless persons, those who have access to (nearly)
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equal protection of the state as nationals, should be considered de facto citizens, and thus not be
protected as stateless persons. That is problematic, according to Tucker, because ‘[d]e facto
citizenship, though it may allow for the enjoyment of rights on a temporary basis, does not
counter the incredible vulnerability that a person faces due to their de jure statelessness’.394 This
reasoning has an important flaw. The vulnerability of the stateless that Tucker invokes is the
insecurity of access to rights, as those can be arbitrarily withdrawn from stateless persons, in
particular their residence rights. Even though Tucker appears to make a case for a purely legal
definition of nationality and statelessness as, respectively, presence or absence of a legal bond
with a state,395 he at the same time asserts that the value of nationality is in the security,
reliability and continuity of access to (residence) rights. This justifies, according to him, the need
to lobby for state membership also of those de jure stateless persons who have access to rights,
because that access to rights is too unstable. Even though Tucker does not say it explicitly, his
reasoning implies a definition of nationality as not merely a legal bond between a state and a
national, but as a legal bond offering continuous and reliable access to (residence) rights. He
incorrectly assumes that no state arbitrarily withholds residence rights from its citizens. 396 The
formal international definition of a national does not require the state of nationality to not
arbitrarily withhold rights from its nationals. Tucker, therefore, despite his commitment to do so,
does not rely on the constitutive de jure definitions of nationality and statelessness when
justifying policies to end statelessness. He adds a normative factor to those definitions, namely
the factor of reliability and stability of access to (residence) rights, a factor which does not
feature in the constitutive international legal de jure definitions, in order to justify relevant
policies. That factor is essential for his justifications of the policy goals on statelessness. Thus,
definitions of nationality and statelessness that underpin his justifications for policy goals on
statelessness are not fundamentally different from what other authors call de facto definitions.
These examples illustrate that the search for alternative definitions of nationality and
statelessness is the result of the incoherence between the de jure definitions on the one hand, and
the policies pursued on statelessness on the other hand. The authors rightly observe that the
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constitutive definitions of nationality and statelessness under international law are in dissonance
with the statelessness policy justifications that invoke the vulnerability of the stateless, and the
benefits of a nationality. However, I do not think that formulating de facto definitions is the
optimal approach to resolving this dissonance and incoherence, for two main reasons. Firstly,
divergent terminology is detrimental for communicating academic insights to policy makers, and
ultimately for making those insights implementable in any way. 397 Secondly, instead of adjusting
definitions to match the policy goals, I suggest adjusting policy goals, by introducing a rightsbased approach to statelessness that empowers affected persons without altering the definitions
of nationality and statelessness. The rights-based approach to statelessness policies, and the
adjustments it requires to the current policy goals on statelessness, is explained in chapter 7
below.

5.6 Concluding remarks

Two main goals, protection of stateless persons and avoidance of statelessness, are pursued
under the current international statelessness policy regime. Identification of stateless persons is
framed as a subsidiary goal, and a mechanism for achieving the two main objectives, but it does
have its own independent effects, which interact with the other two goals in interesting ways, as
is discussed in chapter 6, sections 6.2.4 and 6.2.5 below. The two main international policy
goals on statelessness are largely codified in two main international statelessness conventions.
The 1961 Convention on the Reduction of Statelessness contains norms on how to prevent
statelessness from occurring, and the 1954 Convention Relating to the Status of Stateless Persons
contains a minimum list of rights which should be accorded to stateless persons. Norms on
prevention of statelessness were already common in the international legal discourse before the
UN era, and are relatively well-developed. At the same time, norms on eliminating existing cases
of statelessness are almost non-existent, except for a general norm that stateless persons should
397
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be able to access naturalization, preferably in a facilitated manner. The international legal
framework does not provide a water-tight system which can ensure that no cases of statelessness
ever arise, and does not have an effective way of ensuring that existing cases of statelessness
disappear. Therefore, complete eradication of the phenomenon in any foreseeable future is
difficult to envisage without fundamentally rethinking statehood. Despite the title of the UNHCR
campaign to ‘End Statelessness in 10 years’, the campaign policy documents do not seem to
actually intend complete eradication of statelessness either.
The goal of protecting stateless persons is not as deeply rooted in international law as the goal of
avoiding the occurrence of statelessness, and was for a long time not clearly distinguished from
the issue of protection of refugees. With the adoption of the 1954 Convention, policies and
norms on refugee protection and the protection of stateless persons were separated from one
another. The exact content of the goal to protect the stateless continues to have many unknowns
which the UNHCR attempts to address in its interpretative policy documents.
National legal systems seem to have internalized the goal of avoiding statelessness much
stronger than the goal of protecting stateless persons. Even though compliance with international
norms in this field is far from perfect, many national laws on nationality show awareness of
those norms in one way or another. Dedicated national statelessness protection regimes, on the
other hand, still exist only in a handful of states.
Identification of stateless persons is essential for establishing who the beneficiaries of the
protection should be, but are also necessary for the implementation of certain legal mechanisms
on avoidance of statelessness. I argued, however, that apart from assisting the achievement of the
other two goals, the identification of statelessness persons has some independent results. By
formalizing this status, even though it is a declaratory process, it shapes who is seen as stateless
by the system, and depending on unavoidable under-inclusion or over-inclusion errors holds
significant power as to how the phenomenon is handled by the system. Moreover, identification
of stateless persons results in the normalization of the phenomenon of statelessness, thereby
making it less of an anomaly.
The statelessness policy goals seemed to have been set without an in-depth discussion about their
justification, and quickly internalized by the international normative discourse on
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statelessness.398 Policy documents and scholarly studies largely accept goals on statelessness as
uncontroversial, rarely question them, and therefore there is no perceived need for extensive
justification of their existence. 399 As a result, relevant policy documents often limit the
explanation for why the policy goal on statelessness needs to be pursued to a routine reference on
vulnerability and rightlessness of the stateless, fostering a misleading discourse about how rights,
nationality, and statelessness are related to each other. Sometimes other reasons for avoiding
statelessness are mentioned in a similarly casual manner, for example that statelessness is an
anomaly, or that it negatively impacts the interests of states. I argued that such claims are often
incorrect, and thereby may be harmful and disempowering for the affected persons, and that they
moreover often do not constitute sufficient justifications for pursing policy goals on statelessness
in their current form. Scholarly works on statelessness sometimes introduce various forms of
alternative definitions of nationality and statelessness, labeled as ‘de facto’ or ‘normative’
definitions. I argued that such definitions are an attempt at justifying current policy goals on
statelessness, which cannot be justified by mere reference to the constitutive international legal
definitions of nationality and statelessness. Although the literature on alternative definitions of
nationality and statelessness reveals an important problem in the statelessness policy discourse, I
suggest that altering definitions is not the best approach to resolving this problem.
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6 Tensions among policy goals on statelessness
6.1 Introductory remarks

Policy documents on statelessness often presume harmony between the goals to avoid
statelessness and to protect stateless persons, whereby achieving one goal positively contributes
to achieving the other goal. Avoidance of statelessness is assumed to contribute positively to the
human rights situation of the stateless. Similarly, protection of stateless persons is assumed
eventually to lead to acquisition of a nationality. Identification of stateless persons, as has been
discussed in the previous chapter, is often a prerequisite for successful implementation of
avoidance and protection mechanisms.
In many instances and contexts of statelessness achieving one goal indeed contributes to the
achievement of the other goals. As many testimonies by the UNHCR and civil society
organizations illustrate, acquisition of nationality by stateless persons may lead to the
improvement of the human rights situation of those persons. 400 However, the goals may also
come into tension with each other: achieving one goal can stand in the way of the achieving the
other. Such tensions are not incidental; they are structural and inherent in the fact that nationality
does not always entail protection, and statelessness might be a well-regulated status that offers a
decent level of protection.401 Thus, the assumption of harmony among the policy goals on
statelessness rests on the same misleading assumptions about the relation between the concepts
of nationality, statelessness and rights, as discussed in Part I of this thesis. The current discourse
on statelessness either does not explicitly address the tension among the goals, or discards them
as exceptional coincidences. However, by applying the correct understanding of how rights are
related to nationality and statelessness, it becomes apparent that the tensions among policy goals
on statelessness are systematic. These tensions are a symptom of the policy’s general
misunderstanding of the way in which nationality and statelessness relate to rights, resulting in
400
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the policy neither pursuing nor achieving optimal empowerment of individuals whose
vulnerability it claims to address.
Section 6.2 discusses various types of such systematic tensions among the policy goals on
statelessness, exploring how and why they occur, and referring to examples in practice. In
section 6.3 I explore the limited ways in which current policy discourse addresses some of the
tensions, namely by prioritizing the goal of avoidance of statelessness over the protection goal.

6.2 Types of tensions

6.2.1

Introductory remarks

In this section I identify four main ways in which the three goals on statelessness may come into
tension with one another. Section 6.2.2 explores scenarios where the goal of avoidance of
statelessness leads to a lower level of protection. Section 6.2.3 discusses situations when
protection does not lead to acquisition of nationality. Section 6.2.4 looks at how identification of
stateless persons can be perceived to stand in the way of avoidance of statelessness, and section
6.2.5 suggests how identification can interfere with protection. Since identification of stateless
persons is framed as a subsidiary goal aimed at achieving protection and avoidance, the latter
two interfering with the former does not manifest itself as a tension; although theoretically such
tensions are conceivable, they are not specifically addressed in this section.

6.2.2

Avoidance leading to lower protection of affected persons

Ensuring that statelessness does not occur, and that attribution or possession of nationality occurs
instead, which is the essence of the goal to avoid statelessness as pursued in international legal
discourse, may lead to an overall lowering of the level of protection of rights of affected
individuals, thus interfering with the goal of protecting the affected persons.
126

According to international treaties, the goal to avoid statelessness is not accompanied by a
requirement that the specific nationality which replaces the specific instance of statelessness
offers a higher level of protection to a stateless person than the level he or she already enjoys or
would enjoy as a stateless person. Neither does the policy goal to avoid statelessness set any
other quality requirement on the nationality which is to come in the place of statelessness. 402 If
statelessness is replaced by a nationality which offers a lower level of protection than the
alternative situation of statelessness, the goal of protection of stateless persons is not served by
avoiding that instance of statelessness.
Thus, nationality may be problematic in terms of protection, and at the same time the situation of
statelessness might not necessarily be that of rightlessness. Even though many stateless persons
are observed to experience human rights violations, this is not by definition what statelessness
entails.403 Stateless persons may have access to a range of rights under a statelessness-specific
protection regime or because of other circumstances. 404
Thus, there is no reason for applying a blanket assumption that the human rights situation of any
stateless person improves upon acquiring simply any nationality.
The tension between the goals to eliminate statelessness and to protect stateless persons was
already discussed as early as in 1952 in the International Law Commission’s report, which
maintains that elimination of statelessness that does not lead to improving the protection of
stateless persons is undesirable:
Any attempt to eliminate statelessness can only be considered as fruitful if it results not
only in the attribution of a nationality to individuals, but also in an improvement of their
status. As a rule, such an improvement will be achieved only if the nationality of the
individual is the nationality of that State with which he is, in fact, most closely connected,
his "effective nationality", if it ensures for the national the enjoyment of those rights
which are attributed to nationality under international law, and the enjoyment of that
402

However, some scholars argue that such requirements should be put in place, see for example C. Vlieks, E.
Hirsch Ballin, and M. José Recalde Vela, ‘Solving Statelessness: Interpreting the Right to Nationality’, Netherlands
Quarterly of Human Rights, Vol. 35, No. 3, (2017), pp. 158-175.
403
See chapter 3, section 3.2.1 above.
404
See, for example, cases discussed in chapter 8, sections 8.2 and 8.4. A number of states have introduced
statelessness determination procedures, and individuals who have been identified as stateless subsequently have
access to a wide range of rights, see more in chapter 5, sections 5.3 and 5.4.

127

status which results from nationality under municipal law. Purely formal solutions which
do not take account of this desideratum might reduce the number of stateless persons but
not the number of unprotected persons. 405
The report distinguishes between subjective (feeling of close connection) and objective
(enjoyment of internationally and nationally guaranteed rights) criteria for establishing whether
acquisition of nationality leads to the improvement of the situation of a stateless persons. The
existing international legal mechanisms on avoidance of statelessness do not require the
nationality that replaces statelessness to be either subjectively or objectively beneficial to the
affected person, thus allowing for tensions between the avoidance and protection goals to occur.
More recent studies have noted instances of acquisition of nationality by stateless persons where
the change in their status did not result in the desired improvement in well-being, in particular in
the case of acquisition of Bangladeshi nationality by an Urdu-speaking formerly stateless
minority, and in the case of acquisition of Comorian nationality by Bidoons of Kuwait. 406 The lack
of expected improvement in the well-being of affected persons after the acquisition of nationality
has been labelled as problematic and anomalous, and as an outcome to be avoided under
statelessness policies. Interestingly, authors do not suggest focusing on the protection and rights
of affected persons, which seems to be the main concern, instead of focusing on acquisition of
nationality. Even in such cases where nationality clearly fails to deliver on unsubstantiated
expectations about its virtues, the acquisition of nationality is praised as a good start. The
prevailing option of even the most outspoken critics of the UNHCR’s statelessness policies is
that acquisition of any nationality is always ‘a step in the right direction’, 407 and that protection
needs to be ensured on top of acquisition, not instead of it. Based on the findings of this thesis,
acquisition of a nationality by a stateless person is rather a step in a random direction in terms of
protection prospects. Acquisition of a specific nationality by a specific stateless person may
increase or lower the level of protection of that person, and in the latter case come into tension
with the protection goal.
405
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6.2.3

Protection not leading to the acquisition of nationality

According to Gibney:
[Stateless persons’] very need to join a state derives from the fact that they are not
already receiving the protection of the state.408
If the protection can be achieved by other means than the acquisition of a nationality, becoming
and remaining a national may be unnecessary or even undesirable purely from the perspective of
protection of affected persons. If a stateless person has access to a wide set of rights or is
satisfied with their legal situation for whatever reasons, this might diminish the personal
motivation to acquire a nationality. 409 This might be particularly relevant when the specific
nationality most easily accessible for that person does not come with a high level of protection or
is accompanied by burdensome duties, or both.410 One could argue that if perfect
implementation of the 1954 Convention was achieved, and adequate statelessness-specific
protection regimes were universally established, the status of a stateless person would no longer
be so problematic, and might be preferred by some individuals to the status of a national.
Certainly, the opportunity to participate in a political project of a state might be attractive to
many, but the possible disadvantages of being a national, such as military service, financial
burdens, or other civic duties might outweigh the benefits if the alternative of a relatively wellprotected situation of statelessness is available.
This possible clash between protecting stateless persons and aiming at their eventual inclusion
into the citizenry of some state has been noted in the 1949 UN Study on Statelessness:
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It has been asked whether an improvement in the status of stateless persons might not
have certain drawbacks in that, if their position as such was “settled”, they would no
longer feel the need to obtain a nationality.411
The study subsequently rejects the suggestion that such a clash exists, but bases its rejection on
rather shaky arguments. The first argument is that ‘[e]ven if it is improved, the status of the
stateless person will always be inferior to that of the national in any country’ [emphasis
added].412 The study does not, however, explain why the improvement of the status of a stateless
person would necessarily stop at the level of the well-being of the least protected national.
Moreover, the claim does not take into account the cross-country effects, which are perhaps
higher nowadays than they were in 1949. Statelessness protection status does not necessarily
compete with the level of protection nationals receive in that same country. Often statelessness
status in one country (host country) competes with a nationality status of a different country,
where the latter does not necessarily offer the same level protection to its nationals as the former
may offer to either stateless persons or its own nationals.413 In its second argument, the study
maintains that stateless persons genuinely want to naturalize in countries that grant them a
favourable treatment:
Experience shows that naturalization is sought for by stateless persons even in those
countries which grant them favourable treatment, and that Governments have never
complained of any reluctance on the part of stateless persons to become naturalized.
Indeed, naturalizations granted have been far fewer than the number of applications. 414
However, this second argument merely illustrates that (some) stateless persons aspire to become
nationals of those specific countries that provide them with favourable treatment, unlike the first
argument that claims that statelessness status will always be inferior to being a national in any
country. There is an important difference between these two claims: that any statelessness will
always be less desirable than any nationality, or that there will always be some countries where
being a national is more appealing than having a statelessness status anywhere. While the former
claim remains unsubstantiated and is unlikely ever to have been true, the second might well be
411
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true, but does not support the claim that protecting stateless persons will not generally discourage
them from becoming nationals.
Interestingly, the study continues by making a sharp turn in its basic assumptions that stateless
persons will always strive to be nationals, by focusing on naturalization as a highly personal
process of desire to belong to a specific community, and implicitly allowing for the possibility of
some stateless persons not having such a desire, in which case they should not become nationals:
Naturalization implies a desire on the part of the applicant to be completely incorporated
in a national community and to become a loyal member of it.
If these conditions are not fulfilled, there is no point in inducing an individual to apply
for naturalization by indirectly compelling him to do so. 415
Thus, according to this study, even if protection of stateless persons would discourage them from
naturalizing, it is not a problem, because such stateless persons lack the desire to become
nationals, and ‘there is no point’ in pursuing such naturalizations. States are therefore
discouraged from ‘indirectly compelling’ stateless persons to naturalize, where ‘indirectly
compelling’ presumably refers to withholding protection in order to sustain the motivation of
becoming a national. In this report we can thus observe first a rejection of a concern that the
tensions between the goal to protect and the goal to avoid in fact exist, and later an implicit
acceptance of such tension, with an implicit suggestion to prioritize protection. The justification
for prioritizing protection is, interestingly, based on a claim of the importance of naturalizations
remaining the genuine expression of desire to become a member of the political community, and
not an act of desperation to obtain basic protection.
Thus, protection of stateless persons may lead to their diminished motivation to acquire a
nationality, for example in contexts where the level of protection is similar to the protection
offered by a specific nationality, and where other reasons for becoming a national are lacking.
This raises some questions as to which goal to prioritize. Can protection be sacrificed in order to
ensure that statelessness is avoided? Or, alternatively, should statelessness be tolerated in the
name of protection? The current statelessness policy discourse avoids addressing these questions
by not acknowledging the tension in the first place, implying that the status of nationality is
415
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always preferable to statelessness. Section 6.3 below discusses some indications in policy
documents that prioritize the goal of avoidance of statelessness over the goal of protection of
stateless persons, and the implications of such priorities for resolving various tensions among
policy goals.416

6.2.4

Identification perceived to stand in the way of avoidance

If it is accepted that identification of statelessness is a declaratory, and not a constitutive act, 417
it cannot be in tension with the goal to avoid statelessness. Identification merely leads to the
recognition of the already existing fact of someone being stateless, and does not in itself cause
statelessness. Despite that, tensions between identification and avoidance goals do occur within
statelessness policies, but rather on the level of perceptions and linguistic discourse than on the
technical legal level.
There are two ways in which identification can be perceived to interfere with avoidance of
statelessness. Firstly, identification ‘normalizes’ statelessness. 418 Similar to protection
mechanisms, identification and normalization mechanisms for statelessness status result in
statelessness being a more accepted and better regulated legal situation, and no longer a
systematic anomaly. This normalization, especially in combination with adequate protection
mechanisms, may interfere with the sense of urgency of doing away with statelessness.
Secondly, even though identification of stateless persons does not cause statelessness, but merely
recognizes its existence, the difference between a constitutive and a declaratory act might get
blurred in policy discourse, as a result of which recognition of instances of statelessness may be
framed as being counter-productive to the avoidance of the phenomenon. 419
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The UNHCR’s general policy towards the so-called ‘in situ’ stateless populations may be seen in
light of the tension between identification of statelessness and its avoidance. In particular,
UNHCR generally discourages identifying in situ stateless persons as stateless, 420 and advises
instead to grant them nationality. The definition of in situ statelessness is not crystal clear in
UNHCR policy documents,421 but is generally construed along the lines of ‘non-migratory
context’, stateless persons residing ‘in their “own country”’, and having ‘long-established ties’ to
it, the latter including ‘long-term habitual residence or residence at the time of State
succession’.422

UNHCR formulates in careful terms its policy advice not to identify the in situ stateless as
stateless and to work towards their recognition as nationals instead:
Depending on the circumstances of the populations under consideration, States might be
advised to undertake targeted nationality campaigns or nationality verification efforts
rather than statelessness determination procedures [emphasis added].423
Despite the non-absolute careful formulations of this advice, the theme of undesirability of
identification of some stateless persons in order not to interfere with acquisition of nationality is
clearly present in the UNHCR Handbook. Further on it reads:
Targeted nationality campaigns are undertaken with the objective of resolving the
statelessness situation through the grant of nationality, rather than identifying persons as
stateless to provide them with a status as such [emphasis added].424
NGOs and academic commentators also seem to have taken over the idea that in cases of in situ
stateless persons the identification and avoidance of statelessness are somehow counter-posed,
person was criticized for not being in line with the goal to avoid statelessness, can also be analysed in light of such
tension.
420
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and preference should be given to the latter, often formulating this in more absolute terms than
the original UNHCR policy statements. A policy guide by the European Network on
Statelessness, for example, states:
In case of such in situ stateless populations, targeted nationality campaigns with the
objective of resolving the statelessness situation through grant of nationality, is more
appropriate than identifying persons as stateless and providing them with status as such
[emphasis added].425

Caia Vlieks points to the lack of clarity around the use of the term ‘in situ’ in the UNHCR’s
statelessness policies, but supports the idea of the usefulness of this category for justifying the
policy approach of ‘skipping’ identification of statelessness in cases where that appears
appropriate.426
In another context, however, UNHCR tips the scale in a different direction, and resolves the
tension between identification and avoidance in favour of identification. If individuals became
stateless due to illegal acts of states that violate the principles of avoidance of statelessness, they
should nevertheless be treated and identified as stateless according to the UNHCR:

The illegality on the international level [of the act that leads to statelessness] is generally
irrelevant for the purposes of [the definition of a stateless person]. The alternative would
mean that an individual who has been stripped of his or her nationality in a manner
inconsistent with international law would nevertheless be considered a “national” […];
a situation at variance with the object and purpose of the 1954 Convention. 427
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Identification cannot be denied to stateless persons just to make a point of condemnation of
illegal acts that lead to their statelessness. 428 Pretending that such individuals are nationals while
they are not is recognized as unproductive from the point of view of the goal to avoid
statelessness. Thus, even if identification of stateless persons amounts to giving effect to acts of
state that violate the principle of avoidance of statelessness, identification is to be prioritized, or
is at least not seen as in tension with the goal to avoid statelessness. This guidance seems more in
line with the notion that identification of a stateless person as stateless is declaratory, and not a
constitutive act.

There is clear recognition in UNHCR discourse that identification of statelessness does not cause
statelessness, and thus does not in principle stand in the way of the goal to avoid statelessness.
The UNHCR points out that not recognizing instances of statelessness just to make the point of
not agreeing with actions of states that violated the principle of avoidance of statelessness is
unproductive, as it will not actually stop relevant actors from creating statelessness. In the
context of in situ stateless populations, however, there is a fear that formal recognition of
statelessness status somehow forms an obstacle to avoidance of statelessness. That fear has no
basis in the legal picture, as persons who are stateless do not become more stateless through the
legal recognition of the fact of their statelessness. However, the fear may be explainable through
the ‘normalizing’ effect of the identification mechanisms in the linguistic and policy discourse
on statelessness discussed above is section chapter 5, section 5.4.4 above. The policy advice of
the UNHCR towards the in situ stateless is to avoid ‘solidifying’ or ‘normalizing’ statelessness
through identification. Refusal to identify individuals as stateless is meant to emphasize that their
statelessness is anomalous, unstable and unacceptable to the extent that it should not find
bureaucratic expression in the national legal systems. This reasoning builds again on the
problematic assumption that nationality is always preferable to statelessness. It is also
inconsistent with the UNHCR’s stance on recognizing statelessness that resulted from illegal acts
of states, as recognition of illegally created statelessness also leads to normalization and
bureaucratic solidification of statelessness. The difference may be that in the case of the in situ
428
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stateless, the state that is supposed to carry out the identification is also the state expected to
offer the nationality. In the context of statelessness resulting from ‘illegal acts’, the presumption
is perhaps that the state expected to offer a nationality is different from the state where stateless
persons may attempt to have their status identified. There seems to be a double standard for
resolving perceived tensions between the identification of stateless persons and the avoidance of
statelessness depending on whether the identifying state is perceived to be more or less
responsible for the statelessness at stake. The more responsible the state is, the more the
identification of stateless persons is seen to be in tension with the goal to avoid statelessness,
where the latter is, according to the current discourse, to be given priority.

6.2.5

Identification inhibiting protection

Theoretically, tensions between the protection of stateless persons and their identification are
possible, in particular when the identification results in worsening the human rights situation of
stateless persons. Historically, identification of individuals as belonging to a particular legal
category, and subsequent structural discrimination against that category, has occurred. Rules
concerning personal data protection aim to avoid such uses of identification mechanisms. 429
Individuals can only be legally identified as belonging to a specific category for a legitimate
purpose, and the data should not be gathered and kept for purposes other than achieving that
legitimate purpose.430 Thus, it is possible to envisage a situation where stateless persons are
identified, and that information on their statelessness is subsequently used to disadvantage them
or reduce their access to rights.431 The exact mechanisms of this tension, however, are not further
429
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discussed here, since they relate more to the domain of personal data protection, and would drift
too far away from the core discussion. Moreover, to the extent the contemporary problems
related to statelessness have been documented, identification of stateless persons for the sake of
their subsequent discrimination or decrease in their protection has not been signaled as a major
issue. To my knowledge this tension is therefore not a central struggle of current statelessness
policy making. It is, however, important to be aware that such a tension is conceivable, and
ensure that identification or labels of any sorts do not lead to discrimination, segregation and
disempowerment of those who are meant to be empowered by the relevant policy.

6.3 Prioritization of avoidance in the policy discourse

The current international statelessness policy discourse does not acknowledge the existence of
tensions among policy goals on statelessness, and as a result it fails to address such tensions
comprehensively. It fosters, explicitly and implicitly, the erroneous assumption that nationality
always entails access to rights, and statelessness is necessarily a condition of rightlessness. 432
Thus, policy documents do not establish or justify a specific course of action for cases where, for
example, a person is better off in terms of rights if he or she remains or becomes stateless, as
opposed to remaining or becoming a national, or where a high level of protection may
demotivate the stateless from naturalizing. The current statelessness policy does not provide any
guidance as to what principles should govern the approach to such cases. However, a certain
hierarchy of goals is suggested. Specifically, the avoidance of statelessness is generally framed
as more important than the protection and identification of stateless persons. This is sometimes
stated explicitly, but is more often implied in the language and logic of policy documents on
statelessness. The UNHCR Handbook declares, for example, that ‘as a general rule, possession
of a nationality is preferable to recognition and protection as a stateless person’. 433 In a similar
spirit, the 1954 Convention’s ‘Introductory Note by the UNHCR’ of 2014 states that ‘protection
as a stateless person is not a substitute for possession of a nationality’ and that ‘the Convention
nationals, Draft Law on Foreigners (in Montenegrin - Predlog zakona o strancima), No. 24-3/17-1, of 29 December
2017, in particular arts. 43, 59-60.
432
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requires that States facilitate the assimilation and naturalization of stateless persons’. It also
emphasizes that the 1954 Convention is only useful for assisting stateless persons ‘until their
situation can be resolved’ [emphasis added], implying that once a mere prospect of obtaining a
nationality arises, the Convention should not be relied on any more, and the acquisition of
nationality should be preferred and pursued. 434
The preference for the avoidance goal over any other goals within statelessness policy is not only
apparent from the language of policy documents. Concrete solutions suggested for specific
statelessness problems support such a hierarchy. Firstly, policies that prohibit voluntary
statelessness are an indication that the agency of affected persons is not prioritized over the goal
to avoid statelessness, an issue discussed in more detail in chapter 7. Secondly, guidelines on
how to address in situ stateless persons, discussed in section 6.2.4 above, illustrate that the
identification of stateless persons is quickly discarded when it threatens the goal of avoiding
statelessness.
Interestingly, putting the protection and identification of stateless persons as a subsidiary target
to that of eliminating statelessness can already be observed in early UN documents on
statelessness. The 1949 UN Study on Statelessness found that:
The two problems - the improvement of the status of stateless persons and the elimination
of statelessness - though quite distinct, are complementary. However necessary and
urgent, the improvement of the status of the stateless person is only a temporary solution
designed to attenuate the evils resulting from statelessness. The elimination of
statelessness, on the contrary, would have the advantage of abolishing the evil itself, and
is therefore the final goal.435

The ‘final goal’ of abolishing the phenomenon of statelessness, described here as ‘the evil itself’,
is clearly seen as an ultimately superior target to that of improving the lives of stateless persons.
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If this system of priorities is applied to the tensions described in this chapter, stateless persons
who are better off remaining stateless than becoming nationals should become nationals anyway,
as their protection is less important than the goal to avoid instances of statelessness. It also
means that if protection of stateless persons demotivates them from acquiring a nationality, the
level of protection can be sacrificed in order to ensure acquisition of nationality. However, such
consequences of applying the principle of prioritization of avoidance of statelessness are not
explicitly elaborated in policy documents that establish the hierarchy. In fact, such solutions to
tensions may appear to contradict the spirit of those documents, which tend to emphasize their
commitment to positively impact the lives of affected persons. The consistency of policies is thus
clearly threatened by simultaneous commitment to the welfare, rights and empowerment of
affected persons on the one hand, and emphasis on the acquisition of nationality as superior
answer to all statelessness-related problems on the other hand.

6.4 Concluding remarks

The fact that nationality does not by definition entail access to rights is at the core of the tensions
among policy goals on statelessness. The misleading assumption about nationality entailing
rights, and statelessness entailing rightlessness, discussed in chapter 3 above, allows policy
discourse on statelessness to largely ignore the structural tensions between policy goals on
statelessness, as it allows the policy discourse to get away with not justifying the reasons for
setting those goals in the first place.
In this chapter I described four main ways in which the two primary goals (protection and
avoidance) and one secondary goal (identification) on statelessness clash with each other. I
illustrated that such clashes are inherent to a policy discourse that relies on these three goals, and
that many such tensions were already noted in early UN documents developing the foundation
for the current policies. Coherent systematic solutions to the tensions are, however, lacking. The
policy discourse does seem to favour avoidance of statelessness over the achievement of the
other two goals, but there is no explicit guidance to always prioritize it. Always prioritizing
avoidance of statelessness over the protection and identification goals can have detrimental
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effects on the interests of affected persons, considering that nationality does not in any way
guarantee access to rights or improvement of well-being of affected persons.
The tensions among policy goals on statelessness are a symptom of lack of prioritization of
empowerment of affected persons within policies on statelessness. It is the consequence of the
policies imposing solutions on affected persons, assuming what nationality and statelessness
entails for each such affected person. In the next chapter I argue that statelessness policy goals
can be re-phrased and re-structured in a manner that allows the affected persons to choose their
own solutions, and identify their own priorities. There is a tool in law which empowers
individuals instead of dictating outcomes, and that tool is called rights. The current statelessness
policy invokes rights to blur the definition of nationality and statelessness, and to impose
outcomes on stateless persons. A commitment to the rights-based approach could change that,
and put rights at the centre of every policy on statelessness, leading to a policy that genuinely
addressed vulnerability through empowerment.
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7 Prioritizing empowerment through a rights-based
approach to statelessness
7.1 Rights-based approach as empowerment, agency, and
representation through rights
The phrase ‘rights-based approach’ is not used everywhere in literature and policy documents
with the same meaning. It is a good-sounding label to attach to a policy project, which may in
practice not mean more than that human rights play some role in the policy measures. 436 In this
thesis, however, the rights-based approach is defined as an approach that aims specifically at
empowering persons affected by the policies by means of legal rights. The emphasis on rights, as
opposed to needs, charity, or objective welfare indicators, leads to shifts in the power-balance
between policy-makers and the affected persons, as affected persons become empowered through
the rights-based policy to choose whether, when and how to invoke their rights, often in the
context of claims against the policy makers. A rights-based approach ‘enables those whose lives
are affected the most to articulate their priorities and claim genuine accountability from [policy
makers]’.437 Policy makers applying a rights-based approach are ‘critically self-aware and
address inherent power inequalities in their interaction with [affected] people’. 438
Under the rights-based approach, the empowerment of affected persons is more important than
achieving a certain level of objectively measurable welfare. The benefits that can result from
access to rights are not the ultimate goal of a rights-based policy. Instead, the ultimate goal is the
empowering and liberating nature of the phenomenon of a right, which increases the scope of
individuals’ possible life choices, and which enables them to exercise agency in a greater variety
of circumstances. The rights promoted under the rights-based approach do not necessarily need
to qualify as human rights, as long as they are relevant in addressing specific vulnerabilities that
the policy focuses on.
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If one subscribes to the idea that policies addressing vulnerable persons need to empower those
persons, and ultimately remedy their vulnerability, as opposed to merely improving the
objectively measurable quality of their life, then the rights-based approach is the only defensible
one. In the words of Peter Uvin:
To have a right to something - say, food - it not just about having enough of that: a slave
can be well nourished too.439
Some policy makers, in particular in the context of international development, have embraced
this definition of a rights based approach. The UK’s Department for International Development
and the Swedish International Development Cooperation Agency, for example, describe their
vision of the right-based approach respectively as ‘empowering people to take their own
decisions, rather than being the passive objects of choices made on their behalf’, 440 and
‘recognizing individuals as active subjects and stakeholders’. 441
In addition to empowering affected persons, a right-based approach leads to genuine direct
participation of the affected persons in the design, implementation and effects of policies. 442
Policies that chase objective quantifiable targets as opposed to focusing on rights may of course
involve affected persons in policy discussions through various communication channels, and thus
achieve some level of participation. Information on the execution of the goal may also be
proactively shared with interested groups. However, those forms of inclusion, participation and
transparency cannot replace, or compare with, the direct participation which is achieved through
recognition of rights. When rights and entitlements are recognized, affected persons become
agents and owners of the change envisaged by a policy. They are not merely heard in the process
of decision making, they actually decide on the implementation of policies by controlling
439

P. Uvin, ‘From the right to development to the rights-based approach: how ‘human rights’ entered development’,
Development in Practice, Vol. 17, No. 4–5, (2007), p. 600.
440
UK’s Department for International Development, Realising Human Rights for Poor People, (October 2000), p. 7.
See also C. Nyamu-Musembi and A. Cornwall, ‘What is the “rights-based approach” all about? Perspectives from
international development agencies’, IDS Working Paper, No. 234, (November 2004), p. 13.
441
Swedish International Development Cooperation Agency (Sida), Perspectives on Poverty, (October 2002), p. 34.
See also: C. Nyamu-Musembi and A. Cornwall, ‘What is the “rights-based approach” all about? Perspectives from
international development agencies’, IDS Working Paper, No. 234, (November 2004), p. 13.
442
See L. Forman, G. Ooms, and C. E. Brolan, ‘Rights Language in the Sustainable Development Agenda: Has
Right to Health Discourse and Norms Shaped Health Goals?’, International Journal of Health Policy Management,
Vol. 4, No. 12, (December 2015), p. 799, where the Millenium Development Goals are criticized for ‘being created
in a non-deliberative, non-transparent, non-inclusive top-down process’ as a result of focus on agency and rights of
affected persons.

142

whether, when and how to invoke their rights in each of their individual life circumstances. They
are also not merely informed about the progress; they drive the progress and determine its speed
and, to some extent, the direction. Thus, a policy which focuses on rights of affected persons
rather than their needs and objective welfare targets is inherently more inclusive, participatory,
deliberative, and transparent.
A rights-based approach is often counter-posed to an approach that pursues targets that are
detached from the will and agency of affected persons, targets that focus on populations rather
than individuals, and on easily quantifiable indicators rather than more elusive indicators of
subjective individual empowerment. 443 For example, the rights-based approach to policies on
health and reproductive health rights of women was counter-posed to an objective quantifiable
target of reducing maternal mortality in the context of rights-based criticism of the Millennium
Development Goals.444 The objective quantifiable goal of slum eradication was counter-posed to
the rights-based approach involving the ‘right to the city’ and the slum inhabitants’ rights to
participatory enhancement of living conditions.445
Nelson explains the difference between policies that set objective goals and those that promote
rights as follows:
Goals and rights are associated with distinct traditions in ethics and political philosophy.
Goals are distinctly utilitarian, calculated to maximize welfare gains. Rights make a
normative claim, that human dignity entitles each person to certain kinds of treatment,
and to protection from others. 446
As a consequence, the affected individuals ‘own’ rights-based policies, as opposed to merely
‘undergoing’ policies that pursue objective targets:

443

See, for example, the special issue of the International Journal of Human Rights ‘Milleneum Development Goals
and Human Rights’, volume 13, Issue 1 (2009); P. J. Nelson, ‘Human rights, the Millenium Development Goals, and
the future of development cooperation’, World Development, Vol. 35, No. 12, (2007), pp. 2041-2055.
444
See L. Forman, G. Ooms, and C. E. Brolan, ‘Rights Language in the Sustainable Development Agenda: Has
Right to Health Discourse and Norms Shaped Health Goals?’, International Journal of Health Policy Management,
Vol. 4, No. 12, (December 2015), p. 799.
445
See M. Huchzermeyer, Cities with “Slums”. From informal settlement eradication to a right to the city in
Africa’, (UCT Press 2011).
446
P. J. Nelson, ‘Human rights, the Millenium Development Goals, and the future of development cooperation’,
World Development, Vol. 35, No. 12, (2007), p. 2045.

143

[T]he broad range of human rights […] are rights of individuals. Goals, on the other
hand, belong to states and the international organizations in which they are negotiated.
They refer to the people who suffer […], but those individuals are the objects of the
goals, not their agents.447
While under the rights-based approach the affected persons are owners of their rights, and
consequently agents of such policies, under the objective target approach the affected persons are
merely objects, whose free will, agency and opinion about their own situation are ultimately not
decisive for how the policies operate.
Sometimes the rights-based approach is contrasted with the needs-based approach. 448 Focus on
needs often results in charity-like discourse where the ‘needy’ ones are not empowered in
relation to those who fulfill, and often define, their needs. The ‘needs’, as described and framed
by policy makers, are subsequently often fulfilled through pursuing objective quantifiable targets
of welfare enhancement within populations. Under the needs-based approach, policy makers
research and interpret what the needs of the affected persons are, and formulate targets as
solutions to those needs. In contrast, under the rights-based approach, the entitlement of the
affected persons to certain benefits is recognized, and the decision-making power on how and
when to access those benefits remains with the affected persons, as they decide whether, when,
and how to invoke their entitlements. Andrea Cornwall and Celestine Nyamu-Musembi describe
the difference between needs and rights as follows:
[N]eeds can be met out of charitable intentions, but rights are based on legal [or ethical]
obligations.449
As a result:
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[A] rights-based approach can also serve as an opportunity to reflect more broadly on
the power dynamics inherent in the practice of international development and on
questions of ethics.450
That is not to say that charity, welfare enhancement, or fulfilment of basic needs have no place in
public policies. On the contrary, numerous policies are and should be focused on other issues,
such as redistributing scarce resources, ensuring public safety, balancing conflicting valid
societal interests, relieving immediate suffering, increasing welfare indicators by means other
than individual rights, and so on. However, justifiable as such policies may be in their own
context, it is important to clearly distinguish them from rights-based policies which aim
specifically at empowering vulnerable individuals through rights. Charity, for example, may be
urgently needed by persons affected through charity-based policies and highly preferable in
specific contexts and timelines to rights-based policies. Yet it is important not to create an
impression that charity has the same empowering effects on affected persons as recognition of
their legal entitlements. Charity in itself does not entail any long-lasting right to the distributed
resources, charitable institutions do not retain any long-lasting duties to remedy the relevant
vulnerabilities, and affected persons are not necessarily able to control on an individual basis
how the charity affects them specifically. Policies that are not rooted in rights can be justified by
aims other than empowerment of the individuals they affect, for example by an aim to fairly
distribute scarce resources, to reduce social unrest, or to stabilize a financial market. Not every
policy aims, or should aim, at empowering the individuals it affects; other benefits to society,
individuals, animals or environment may justify various policies. A rights-based analysis
therefore does not aim to re-frame every policy as a rights-based one. It merely requires that only
rights-based policies invoke rights-based justification, and that other policies are evaluated
within the frameworks of the values they pursue.
It may be tempting for policy makers to justify policies on the basis of rights-related values,
while not fully embracing a rights-based approach. A rights-based approach can be confronting
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for institutions that design and implement policies.451 The main challenge is that the approach
requires the policy institutions to raise the vulnerable to the position of entitled rights-holders,
and place themselves, or sometimes other powerful institutions, in the position of entities with
obligations towards the rights-holders. Promoting such a power-shift requires policy institutions
to problematize the lack of power of the vulnerable, and use their own resources to empower
those whose lives they aim to improve. That might be a difficult choice to make, especially since
other approaches, such as the goal-oriented approach, needs-based and charity-like approaches
offer to use the said resources to perpetuate and reproduce the power position of policy makers.
Such approaches allow the role of policy makers to be framed as charitable entities dispensing
benefits out of generosity, as achievers who can be praised for reaching demonstrable
quantifiable targets, as providers who take care of human needs. The alternatives to a rightsbased approach can leave relevant institutions without owing any duties to the vulnerable,
retaining full control over how the benefits are dispensed, while maintaining the position of high
moral ground within a charity frame.
Another more practical challenge of the rights-based approach, as opposed to alternative
approaches, is in the complexity of assessing outcomes. Measuring success of goal-based
policies tends to be easier than measuring success of rights-based policies due to differences in
the types of ultimate aims that they are associated with. 452 The rights-based approach has the
empowerment and agency of the affected individual at the centre of its attention, and aims at
ensuring that every individual is able to use a set of legal rights as they see fit. The goal-oriented
approach focuses on populations rather than individuals, and pursues objective quantifiable
targets that can be measured within such populations. Rights-oriented policies embrace the
variety of goals that affected individuals may set for themselves, and aim to provide those
individuals with legal tools and mechanisms to better be able to achieve personal goals.
While measuring outcomes and evaluating progress is important for any policy, the complexity
of evaluation should not be decisive for how policies are formulated and what they ultimately
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aim to achieve.453 It is, however, important to be aware of the importance of measuring outcomes
for the power position of institutions that design and implement policies. Measurements may
seem like an auxiliary issue, a mere tool of post factum assessment, but the measurability of
targets may in fact become a central driving factor for the way in which policies are formulated
and pursued. Policy makers need to account for their own policies in order to be able to maintain
their funding, and sometimes their very existence.
Maintaining power and attempting to continue to exist is not something an institution should in
principle be criticized for. Theorists of critical discourse analysis rightly maintain that power,
and the existence of power structures, is unavoidable in human institutions, 454 and should not be
viewed as something negative per se. It is, however, important to ‘[c]reate awareness in agents of
their own needs and interests’,455 and their own power position with regard to those affected by
their policies. If there is no (self-)awareness about such power within and outside relevant
institutions, it is impossible to have an open discussion about the means through which the power
is achieved and maintained, and the ends for which it is used. A rights-based approach does not
require disempowerment of policy institutions that design and implement policies on
vulnerability, or some form of apology for having power at all. It merely requires them to be
aware of that power, and prioritize its use for the empowerment of the vulnerable through rights
(if that is indeed what the policy claims to aim at), as opposed to prioritizing reproduction and
enhancing of their own power, for example by opting for more easily measurable goals over
more empowering but less easily measurable outcomes.
The rights-based approach offers an opportunity to openly discuss a multitude of motivations
that can be validly involved in pursuing policies that affect vulnerable populations. While only
measures that promote empowerment of the vulnerable through rights are part of the rights-based
approach, other measures that pursue other motivations can also affect the vulnerable as a matter
of separate policy with a different approach. Distinguishing the rights-based measures from other
measures enables an honest assessment of various interests that may result in policies affecting
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the vulnerable. Such interests may have practical overlaps and result in cooperation, or they may
diverge and compete, requiring weighing of priorities in an open honest critical discussion. Not
everything that is done need necessarily to be dictated by maximizing the empowerment of the
vulnerable, other competing considerations of security, order, stability, justice and fairness may
be deemed to have priority in certain contexts. A coherent critical discussion weighing relevant
interests is, however, only possible if the interests are clearly distinguished, and not clustered
together and disguised behind the plight of affected vulnerable persons. 456
To sum up this section, the rights-based approach is an approach to policies that addresses
vulnerability where the empowerment, representation and agency of affected persons through
rights are a central priority. The rights-based approach is characterized by awareness of power
imbalances between the vulnerable persons who are affected by policies, and institutions who
create and implement those policies; the approach aims to shift power in favour of the affected
persons as a remedy for their vulnerability. The needs-based, objective target-based, and charitybased approaches, where the focus lies on externally identifying and fulfilling the needs of
affected persons through the pursuit of objectively quantifiable goals, are often seen as
alternatives to the rights-based approach empowerment. Such approaches may lead to an
improvement of life quality of affected persons, but are problematic as they do not question the
power-structures causing vulnerabilities. The rights-based approach can be challenging because
it requires using the power of policy institutions to empower the vulnerable, while other
approaches allow prioritizing more effectively the perpetuation of institutions’ own power
position. The following sections of this chapter analyse policies on statelessness in light of the
rights-based approach.
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See more on justifications of statelessness policy goals in chapter 5, section 5.5 above. See also See M.
Huchzermeyer, ‘“Slum” Upgrading or “Slum” Eradication? The Mixed Message of the MDGs’, in The Millennium
Development Goals and Human Rights. Past, Present and Future by M. Langford, A. Sumner, and A. Ely Yamin
(eds.), (CUP 2013), pp. 305-311; M. Huchzermeyer, ‘The struggle for in situ upgrading of informal settlements: a
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publications the author illustrates how policies on informal settlements are used to pursue the interests of
competitive urban economic development; the lack of clear distinction between the interests of landowners and of
inhabitants of informal settlements leads to policies that harm the poor being disguised as policies in the interests of
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In the following sections in this chapter, I evaluate policies on statelessness on the basis of the
rights-based values. Section 7.2 consists of analysis of the policy goals on statelessness, and
interactions among them, as identified in chapters 5 and 6 above, in light of the rights-based
approach. I identify elements and aspects of the current policy that already focus on
empowerment of affected persons through rights, as well as language that reflects commitment to
the rights-based approach. I also highlight aspects of current statelessness policies that lack a
rights-based approach, both on the level of specific rules that prioritize the achievement of
objectively quantifiable goals over empowerment of affected persons, as well as harmful
language that frames affected persons as recipients of charity rather than empowered rightsholders, and that emphasizes their needs as opposed to their entitlements. Section 7.3 focuses
specifically on the issue of voluntary statelessness, and develops a rights-based critique of
resistance towards voluntary statelessness under the current statelessness policies. Finally,
section 7.4 concludes with recommendations about how the current discourse on statelessness, in
policy and scholarship, would need to alter in order to become more compatible with rightsbased values.

7.2 Statelessness policy in light of the rights-based approach

7.2.1

Introductory remarks

Many international policies that deal with vulnerability, in particular in the context of
development aid, have received important criticism when lacking a rights-based approach. 457 In
this section I explain why such criticism can benefit the statelessness discourse too. Statelessness
457

For example, ‘reformulating’ the right to health and reproductive health rights of women as a ‘maternal mortality
goal’ in the Millennium Development Goals was criticized for not focusing on the rights of affected persons, but
rather on objective quantifiers of what was formulated as a target by donors. See L. Forman, G. Ooms, and C. E.
Brolan, ‘Rights Language in the Sustainable Development Agenda: Has Right to Health Discourse and Norms
Shaped Health Goals?’, International Journal of Health Policy Management, Vol. 4, No. 12, (December 2015), p.
799. Similarly, Marie Huchzermeyer argues that a discourse on ‘the right to the city’ would empower the inhabitants
of informal settlements than quantifiable targets of reducing the scope of such settlements, see M. Huchzermeyer,
Cities with “Slums”. From informal settlement eradication to a right to the city in Africa’, (UCT Press 2011).
International Labour Organization, in the context of informal employment, puts a strong emphasis on empowerment
of workers in the informal sector, and not on the repression of their source of income, as that would lead to
‘increased poverty and vulnerability by pushing already vulnerable groups of people into even more difficult
situations’, see ILO, Resolution concerning decent work and the informal economy, No. ILC90-PR25-292-EN,
(2002), para. 21.
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policy discourse claims to speak on behalf of the vulnerable individuals it affects, to empower
them, and act in their interest.458 However, the overall statelessness policy discourse is severely
lacking in terms of a rights-based approach. Avoidance of statelessness has been framed as an
objective quantifiable459 target to reduce or eliminate the phenomenon of statelessness within the
world population, and the goal of avoidance is favoured by the policy discourse over the more
rights-oriented goal of protection of stateless persons. The title of the main UN statelessness
campaign ‘End Statelessness in 10 Years’ 460 sends a very clear signal that currently the policy’s
main approach is to focus on objective quantifiable targets, as opposed to empowerment of
persons affected by such a policy through recognizing their rights and entitlements.
It is important to establish that none of the statelessness goals are inherently rights-based or
objective target-based. They could all be re-formulated to include more objective-target oriented
aspects or more respect for rights and agency of individuals. The goal of protection of stateless
persons, for example, aims at extending rights and freedoms for affected persons, 461 and is itself
largely in line with the principles of the rights-based approach. Instead, protection of stateless
persons could have been approached as an objective target to quantifiably improve the life
quality of the stateless populations by, for example, reducing poverty rates, increasing the
proportion of stateless persons with legal residence, improving the employment opportunities
and the level of education within stateless populations, and so on. The fact that statelessness
policy focuses on rights of stateless persons in the context of protection, rather than their needs
and objectively measurable welfare indicators, is a policy choice. The protection of stateless
persons, under the current policies, aims at ensuring that each stateless person has a set of legal
rights which can be used for the improvement of life quality by the stateless persons in the way
they see fit. This goal does not aim to ensure that all stateless persons receive an education or
join the labour market, but merely attempts to ensure that they have access to education and a
458

See, for example, UNHCR, Note on UNHCR and stateless persons, No. EC/1995/SCP/CRP.2, (2 June 1995),
para 20: ‘activities undertaken on behalf of stateless persons’; see also Jean Asselborn, commenting on the Council
of the EU Conclusions on Statelessness of 4 December 2015, said: ‘We have undertaken today to act together on
behalf of stateless persons’, see EU Press Release No. 893/15, available here:
<www.consilium.europa.eu/en/press/press-releases/2015/12/04/council-adopts-conclusions-on-statelessness89315/pdf>.
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‘Quantifiable’ here does not mean that the target has in fact been accurately quantified, as a lot of controversy
still exists around statistical information on the scope of stateless populations, see for more details Institute on
Statelessness and Inclusion, The World’s Stateless, (December 2014).
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See more in chapter 5, section 5.2.4 above.
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See chapter 5, section 5.3 above.
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right to work. In the context of avoidance of statelessness, a policy choice has been made to
focus on objectively quantifiable avoidance of statelessness rather than the rights of affected
persons to access or not to lose a nationality. Stateless persons are objects of the goal to avoid
statelessness, where the goal is to change their legal situation from that of statelessness into that
of nationality, or to ensure that they remain nationals and do not become stateless. Even though
the intention and the effects of this goal may largely be the improvement of lives of the stateless,
and it may coincide with what the affected persons want, the latter merely undergo such effects,
but are not in control of the change.
Section 7.2.2 below discusses in more detail the way in which the goal to avoid statelessness
shows clear shortcomings in terms of the rights-based approach. Section 7.2.3 analyses the
rights-based aspects of the goal to identify stateless persons, as well as the ways in which this
goal in its current formulation falls short of embracing rights-based values. Section 7.2.4
explains that applying the rights-based approach to statelessness policies overall resolves the
tensions among the current policy goals identified in chapter 6 above. The goal to protect
stateless persons, as explained in this section, is in line with rights-based values. It is a rightsbased element that already exists within current statelessness policy. It is unfortunate that the
protection-related elements of statelessness policies are overshadowed and de-prioritized in
favour of the avoidance goal,462 while the latter fall short in terms of the rights-based approach.
In this chapter, in particular in section 7.4, I invoke the way in which the goal to protect stateless
persons is currently framed to suggest how statelessness policy can develop so as to embrace the
rights-based approach more broadly.

7.2.2

Avoidance of statelessness, the right to a nationality, and nationality rights

The avoidance goal severely lacks a rights-based approach. Even though individual rights to
acquire and not to lose a nationality can be derived from the 1961 Convention, the wording of
the text of the Convention makes no reference to individual rights. The specific articles speak of
various situations in which a ‘contracting state shall grant’ its nationality to a person, or ‘shall
not deprive’ of its nationality, but not of individuals having the right to acquire or not to lose a
462

See more in chapter 6, section 6.3 above.
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specific nationality. The preamble of the 1961 Convention merely refers to the desirability of
reducing statelessness as an objective target, and does not invoke individual’s rights. As to the
follow-up documentation, even though references are often made to the right to a nationality, 463
the primary overarching theme centres on the objective target of having as few stateless persons
as possible, with individual rights being merely a tool to achieving the objective target. 464
The position of the right to a nationality in the policy discourse on avoidance of statelessness
needs special attention.465 The relationship between the right to a nationality and the goal to
avoid statelessness is often presented in policy documents as a relationship of cohesion and
mutual reinforcement, as if they are two sides of the same coin, which may create a false
impression that the goal to avoid statelessness is in fact a policy promoting the right to a
nationality. The Explanatory Report to the European Convention on Nationality, for example,
refers to the individual right to a nationality as a ‘positive formulation’ of the states’ duty to
avoid statelessness, and that ‘[t]he principle of a right to a nationality […] provides the
inspiration for the substantive provisions [on] the avoidance of statelessness’. 466 Such a
formulation fails to recognize important differences between the right to a nationality and the
goal to avoid statelessness. The European Convention on Nationality, which the Report explains,
offers an example of an important difference, by prohibiting voluntary statelessness. Voluntary
statelessness can be prohibited from the point of view of the objective target to reduce
statelessness, but not from the point of view of the right to a nationality. 467 Empowering
individuals to choose whether, when, and how to invoke their nationality rights is distinct from
ensuring that those individuals become and remain nationals. The former approach addresses the
vulnerability through empowerment, while the latter merely imposes transformations of
nationality status on the affected persons. The difference may only have tangible expression
when the individual goals of affected persons deviate from the general policy goals. However,
even when the differences are not apparent, the lack of a rights-based approach has an impact on
the power position of those affected by statelessness policies.
463
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also section 7.3 below on rights-based approach to voluntary statelessness.

152

Mere references to nationality as a human right are insufficient to claim a rights-based approach
to the avoidance of statelessness. The empowerment of affected persons through rights needs to
be prioritized over the objective of reducing the numbers of stateless persons. Such rights do not
need to be limited to the right to a nationality, in the sense of a right to the most easily accessible
nationality that offers escape from statelessness. The rights-based approach strives towards
expanding the scope of nationality rights, which may include entitlement to more than one
nationality, rights related to retaining nationalities, and rights to remain without a nationality:
any rights that would lead to the greater empowerment and representation of persons affected by
statelessness policies.468
The rights-based approach requires letting go of the approach to statelessness as a simplistic
problem, where there is a problematic statelessness on the one hand, and an unproblematic
nationality on the other hand, and where nationality solves statelessness. Access to and
effectuation of rights is always a scale, and each person is somewhere on that scale. In the
context of protection it is impossible to make a binary division between protected and
unprotected stateless persons, each person is somewhere on a multi-dimensional graph of
protection levels with regard to different rights. Similarly, with the rights-based approach to
nationality rights, each person will be somewhere on a scale of empowerment through various
nationality rights. A rights-based statelessness policy endeavours to gradually expand the scope
of those rights, where the latter does not need to be fixed or have any upper limit, and can go as
far as the circumstances allow. As long as the focus remains on empowerment through rights,
any other considerations that interfere with such empowerment need to be approached as limiting
circumstances, and not embraced as policy objectives.
Under a rights-based statelessness policy the avoidance of statelessness is a likely effect, but not
necessarily a goal. Thus, while under the objective target approach to avoidance of statelessness
lowering numbers of stateless persons among a given population is considered as an
achievement, under the rights-based approach the legal existence and practical enforceability of
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While there may be justifications for limiting the scope of possible nationality rights, such justifications cannot
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the right to a nationality would be considered as an achievement, regardless of whether the
numbers of stateless persons increase or decrease. 469

7.2.3

Identification of stateless persons and the right to the recognition of a legal status

The goal of identification of stateless persons is under the current statelessness policies a
subordinate goal aimed at achieving the goal of protection and the goal of avoidance. 470
However, as discussed in chapter 5, section 5.4.1 above, establishing the legal fact of
statelessness may be important for affected persons under a variety of circumstances, not
necessarily related to specific targets of statelessness policies. Moreover, identification as a
stateless person may be unwanted by affected persons, for example if it can undermine political
claims to membership.471 Identification of stateless persons thus has wider implications in the
discourse on statelessness than just helping to achieve the two main statelessness policy goals; it
is a process with its own tangible effects on the lives of affected persons. Under a rights-based
statelessness policy, identification should be framed as a matter of individual rights of affected
persons. It should by no means be imposed on individuals, under the blanket assumption that
identification as a stateless person is beneficial for every stateless person, and that it leads to
achieving other goals equally presumed to be beneficial and wanted. Instead, access to
statelessness status determination should be an individual entitlement of everyone affected by
uncertainty as to their nationality status.
Under the current statelessness policies, access to statelessness determination procedures is
sometimes framed as a right, but often as a procedure stateless persons need to undergo for their
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It is interesting to note that the progress reports of the End Statelessness campaign often focus on increased
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own good, to fulfil their needs for protection and for a nationality. The rights-based language can
be observed when the UNHCR Handbook declares that ‘[e]veryone in a State’s territory must
have access to statelessness determination procedures’ [emphasis added]. 472 The details of the
procedure, in particular the language of procedural guarantees, is also clearly inspired by rights,
proclaiming, for example, the right of the applicant to be heard in an interview, to submit a
separate individual application for each family member, the right to have an administrative
decision reviewed in a higher instance, and so on. 473

At the same time, the Handbook also formulates identification as an obligation of states, as
opposed to an individual right:
States must identify stateless persons within their jurisdictions […] in order to comply
with their Convention commitments474
When discussing situations where identification of stateless persons might be undesirable, the
patronizing language of deciding for those groups what is best for them is adopted:
Statelessness determination procedures generally assist States in meeting their
commitments under the 1954 Convention. Their use, however, may not be appropriate in
relation to certain stateless populations.475
[…]
Depending on the circumstances of the populations under consideration, States might be
advised to undertake targeted nationality campaigns or nationality verification efforts
rather than statelessness determination procedures. 476
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The Handbook also grants governments the power to initiate the procedure for identification of
the statelessness status, ‘given that individuals are sometimes unaware of statelessness
determination procedures or hesitant to apply for statelessness status’, 477 without discussing
further why individuals might be hesitant, and why that hesitation should not be respected. Such
language is contrary to the rights-based approach, which requires empowering affected persons
to take their own decisions about whether, when and how to invoke their rights. This involves
respecting any possible hesitations, and trusting individuals to define what their own best
interests are. The argument whereby unawareness may be a reason to act on behalf of a stateless
person is contrary to the principle of empowerment as well. Lack of awareness needs to be
remedied by awareness-raising, as opposed to deciding on behalf of the hesitant and unaware
vulnerable persons, thus perpetuating their unawareness, hesitation, and vulnerability. The
Handbook does not mention whether the affected person should have a veto power over such a
procedure to be continued on the government’s initiative.
Thus, there is certainly a place for statelessness determination procedures under the rights-based
approach to statelessness, but it is important that such procedures are framed, in rules as well as
in policy documents, as tools of empowerment through rights. Access to identification of the
statelessness status should be guaranteed as a matter of individual rights, and not as a
government’s obligation, or a measure to solve population-wide problems in a uniform manner.
In particular the policy language needs to become more rights-aware, and respectful of the will
of individuals to decide whether, when and how to invoke their right to recognition of their
statelessness status.

7.2.4

Rights-based approach as a solution to tensions among current policy goals

The rights-based approach solves tensions between current policy goals described in chapter 6.
The source of tensions between the goals of avoidance and protection under the current approach
is rooted in the fact that nationality is not always desirable for, and desired by, the affected
person. Possession of a nationality does not always lead to the improvement of their rights
477
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situation, while statelessness might be a status that results in access to rights and empowerment.
If the goal to avoid statelessness is re-framed as a goal to promote access to the widest possible
scope of nationality rights, where affected people are empowered rights-holders with agency to
decide whether, when and how to invoke their nationality rights, the fact that some nationalities
may not be desirable for some people under certain circumstances is no longer an issue that
needs to be addressed at the policy level. This issue is addressed on the individual level by each
affected person when deciding whether, when, and how to invoke relevant rights. A personal
choice not to make use of a right to a nationality at a specific point in time is controversial in
light of the general target goal to avoid statelessness. Once this target is demoted to a mere
possible effect of promoting nationality rights, individual choices not to be(come) nationals are
no longer problematic in light of the statelessness policy as a whole. The freedom of stateless
persons to pursue their own life goals by choosing which rights to exercise and when becomes
uncontroversial under the rights-based approach. The same applies to tensions between the goals
of identification and avoidance. If identification of statelessness is framed as a matter of
individual rights, as opposed to an objective goal or a means towards achieving other goals, and
avoidance of statelessness is transformed into promotion of nationality rights, it is no longer a
matter of policy choice to regulate how the two need to be prioritized. Each specific individual
can establish their own priorities when deciding whether, when and how to invoke relevant
rights.

7.2.5

Concluding remarks

The current international policy on statelessness certainly has some rights-based elements, in
particular in the way the goal of protection of stateless persons is approached. However, many of
the dominant elements of the current policy are inconsistent with the rights-based approach, and
do not foster empowerment of affected persons through rights. Rules and principles guiding the
framing and implementation in the goal on avoidance of statelessness are rooted in the needsbased, charity-based, and objective target-focused approaches, where the reduction in numbers of
stateless persons seems to be the main motto and the ultimate goal. The goal of avoidance is
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often implicitly or explicitly prioritized over the rights-oriented protection issues. 478 This leads to
the overall statelessness policy being inconsistent with the rights-based approach. In order to
achieve a rights-based policy on statelessness, the goal of avoiding statelessness needs to be
reframed in terms of an ever-expanding scope of rights (not) to acquire, and (not) to lose a
nationality. The rights related to acquiring, losing and retaining a nationality should not be in a
hierarchical relationship with the rights to having one’s statelessness status formally recognized,
or the rights to protection as a stateless person. Individuals should be empowered to decide for
themselves whether, when and how to invoke any of these rights to achieve their own personal
self-defined well-being. Achieving a rights-based approach to statelessness involves adjusting
specific rules,479 as well as re-considering the language of policy documents and campaigns so as
to emphasize empowerment through rights as the main policy priority; shifting the focus away
from the numbers of stateless persons as indicators of policy success.

7.3 Rights-based approach and voluntary statelessness

7.3.1

Introductory remarks

The lack of a rights-based approach in current statelessness policies is strongly manifested in the
context of voluntary statelessness, where the affected person’s wishes do not correspond to the
goal of avoiding statelessness. Instances of voluntary statelessness are confronting for the current
statelessness policies; they reveal that many of the basic assumptions the policies are built on are
unfounded. In cases of voluntary statelessness the nationality at stake is not desired by the
relevant individual, indicating that statelessness might be empowering under certain
circumstances and that nationality might not always be as great as the policy frames it to be.
Essentially, voluntary statelessness questions core assumptions on the basis of which needs of
affected persons are assessed, and charitable intentions of the institutions are defended.
Addressing voluntary statelessness requires weighing on the one hand respect for free will of
individuals, their empowerment to decide how to invoke their own rights, and their agency to
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define what constitutes their own well-being, against on the other hand quantifiable success
indicators of current policies on statelessness.
The difference between the objective quantifiable target of avoiding statelessness and the rightsbased approach of promoting empowerment through rights is sharply visible in cases of
voluntary statelessness, as the two approaches warrant opposite responses. A rights-based
approach empowers affected persons to pursue their own individual goals by invoking or
choosing not to invoke relevant rights, also if this leads to temporary or permanent statelessness.
An objective target-based approach of avoiding statelessness, on the other hand, would insist on
the acquisition or retention of a nationality, regardless of the will and personal interests of
affected persons.
In cases of involuntary (risk of) statelessness, the observable end-result of imposing a nationality
as opposed to promoting a right to a nationality may be the same, but this does not mean that the
rights-based approach only makes a difference in limited cases of persons who do not wish to
acquire the specific nationality that is made available to them by policy institutions. As described
in section 7.1 above, recognizing an entitlement to benefits has a profoundly different long-term
impact on remedying vulnerability compared with simply providing the benefits. This impact is
easier to observe and understand in cases where statelessness is voluntary, but it has an impact
on how policy generally affects all vulnerable individuals.
Under the current international policy regime on statelessness, voluntary statelessness is either
prohibited or strongly discouraged, illustrating the lack of a rights-based approach. This section
first describes how different forms of voluntary statelessness are currently approached within the
goal to avoid statelessness (sections 7.4.2, 7.4.3) and the goals to protect and identify stateless
persons (section 7.4.4), and subsequently discusses how negative attitudes towards voluntary
statelessness would need to be revisited under the rights-based approach (section 7.4.5).
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7.3.2

Prohibition on voluntary statelessness

For the purposes of the analysis in this section, it is necessary to distinguish between active and
passive voluntary statelessness. Active voluntary statelessness refers to the choice of an
individual to become stateless, most commonly by renouncing their sole nationality. Passive
voluntary statelessness refers to the choice to remain stateless, through for example refusing to
acquire a nationality that is being offered. Active and passive statelessness are not mutually
exclusive. A person may actively choose to renounce a nationality, and then later passively
choose not to acquire a nationality, thus being both actively and passively voluntarily
statelessness. However, the choice to rid oneself of a nationality and become stateless is
addressed under the current policies in different ways than the choice to remain stateless by
refusing to acquire a nationality. While the former is prohibited in almost absolute terms, the
latter is rather looked down upon and indirectly discouraged.
It is also important to remember how voluntariness is defined in the current policy discourse on
nationality and statelessness. As has already been noted in chapter 3, section 3.3.2, in
statelessness policy documents voluntary statelessness refers not only to cases of ideological or
political convictions according to which being a national of any state is unacceptable, 480 but also
to much more common cases where the specific nationality practically accessible to a person is
unacceptable to that person for whatever reasons. In the latter cases, the choice to become or
remain stateless may have nothing to do with ideological objections to being a national in
principle, but may be a result of a variety of possible objections to being a national of a specific
state or at a specific time, or both. The same person may be open to being a national of another
state, or to accessing that same nationality, but in a different context or at a different point in
time.
The 1961 Convention prohibits voluntarily becoming stateless by renouncing a nationality,
unless this interferes with the right to seek asylum or leave one’s own country. 481 The European
Convention on Nationality prohibits active voluntary statelessness altogether, without any
480
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exceptions.482 The prohibition on active voluntary statelessness is quite central to international
laws and policies on statelessness. Even in one of the UN General Assembly resolutions where
the UNHCR’s mandate was extended to statelessness, this mode of becoming stateless was
singled out from other statelessness issues alongside arbitrary deprivation of nationality. 483
This negative attitude towards active voluntary statelessness is reflected in national laws as well.
Out of 77 countries covered by the EUDO-citizenship database on statelessness, 484 only 10 allow
voluntary renunciation of nationality if it results in statelessness, 485 9 of which are in the
Americas.486 Another 3 countries reserve the right to choose to voluntarily become stateless to
naturalized citizens only.487 The vast majority, 67 states, thus prohibit voluntarily becoming
stateless for all or most of their citizens.
Interestingly, 6 of the states included in the EUDO-citizenship statelessness database, and 17
more states in Asia and Africa, 488 do not allow the voluntary renunciation of their citizenship
under any circumstances, also not if another nationality is acquired, 489 and that fact is coded as
being ‘in line with international standards’ in the EUDO database on statelessness. 490 The lack of
respect for the agency and free will of an individual, even when it does not threaten the target of
avoiding statelessness, is notably not problematized either within the EUDO-citizenship project,
or by the current statelessness policy discourse more broadly. At the same time, allowing
individuals to renounce their nationality without imposing on them the condition to be a national
elsewhere is highly problematized by laws and policies on statelessness.
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The Law on the Citizenship of Turkey is worth special mention, as it formulates the renunciation
of nationality in the context of an individual’s right of choice, but subsequently limits that right
by the objective target of avoiding statelessness:
The persons fulfilling the conditions below can renounce Turkish citizenship within three
years after they become adults
[…]
(2) If the provisions mentioned above would render the person stateless, the right of choice
shall not be applied.491

The language of depriving those who voluntarily wish to become stateless of their ‘right of
choice’ is very telling.
Passive voluntary statelessness is perhaps not prohibited in equally absolute terms as active
voluntary statelessness under current statelessness policies, but it is certainly not included in
international policy documents as a valid choice a person might want to make, and which needs
to be respected. There are no legal standards for solving existing cases of statelessness by
enforcing naturalization, since naturalization of adults is largely perceived as an act which has to
be voluntary.492 Policy documents on statelessness often assume that all stateless persons want to
obtain a nationality, and do not address scenarios where this might not be the case. 493 The 1949
UN Study on Statelessness494 is a notable exception by at least bringing up the issue of stateless
persons possibly not wanting to naturalize in their host state. The Study dismisses this
possibility, however, as simultaneously unlikely and unproblematic, with unconvincing
reasoning.495 Current international policy discourse on statelessness rarely directly addresses
passive voluntary statelessness, but in the discourse on protection of stateless persons, discussed
in the next section, disrespect towards such choices is apparent.
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7.3.3

Identification and protection of voluntarily stateless persons

In the discourse on identification and protection of stateless persons, the choice of having
become or remained stateless is often viewed in a negative light, as an honest mistake at best, 496
or as a sneaky attempt to trick the righteous system at worst. 497 Voluntarily stateless persons are
not entirely excluded from identification and protection mechanisms, but are clearly
disadvantaged compared to involuntarily stateless persons whose personal life goals coincide
with the goal to avoid statelessness.
The UNHCR Handbook on the Protection of Stateless Persons emphasizes that the definition of a
stateless person does not say anything about statelessness having to be involuntary in order for a
person to qualify as stateless.498 However, when it comes to protection, the UNHCR does allow
discrimination between those who are voluntarily and involuntarily stateless, without an apparent
basis for such discrimination in the 1954 Convention. Those who are voluntarily stateless are
furthermore divided into those who made their choice ‘in good faith’, hoping to obtain another
nationality, and therefore did not intend to become or remain stateless, and those who
‘voluntarily renounce a nationality because they do not wish to be nationals of a particular State
or in the belief that this will lead to grant of a protection status in another country’. 499 In the case
of the latter the Handbook emphasizes that the host state ‘need not necessarily grant or renew
permission for stay to such individuals’ and that such stateless persons are not entitled to ‘all of
the rights foreseen by the 1954 Convention’.500 The tone of speaking about those who voluntarily
became stateless without really meaning to and those who ‘maliciously’ became stateless to
benefit from protection is very different. The former are expected to willing cooperate with the
re-acquisition of the former nationality, where the host state’s efforts should be directed towards
helping them reverse the ‘mistake’ of having become stateless. If they in fact cooperate with reacquisition of the former nationality, and thus do not show signs of making the choice of
remaining stateless, but despite everyone’s best efforts the re-acquisition does not happen, the
496
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host state is obliged to offer such stateless persons full protection. In contrast to that, stateless
persons whose choice to become stateless was not a mistake, but is instead an expression of a
wish not to be a national of a particular state for whatever reasons, are presented as not entitled
to protection. The Handbook refers to the acceptability of coerced displacement abroad of such
persons, and emphasizes the lack of obligation on the part of the host state to secure their access
to rights.

Thus, according to the UNHCR guidance, voluntariness should not matter in the context of
identification of statelessness, but is definitely penalized in the context of protection. Where
individuals become stateless of their own free will, the emphasis is not on protection, but on the
re-acquisition of former nationality. The more conscious the choice to become stateless is, the
less the stateless person is entitled to protection and respect. Such a discourse is clearly not in
line with the rights-based approach, where individuals are not dictated as to what they ought to
do to have a better life, but are instead equipped with a set of relevant rights, to be invoked when
and how they please. Empowering the vulnerable through rights to take agency over their lives is
incompatible with penalizing individual choices about whether or how to rely on relevant rights.
Discriminating between voluntarily and involuntarily stateless persons in their ability to access
protection reveals that the policy priority is not that of empowering the affected persons through
rights, but instead reducing the numbers of the stateless for some other reasons unrelated to
empowerment.
National practice on identifying and protecting voluntarily stateless persons is difficult to
analyse, since only a handful of states have explicit policies on identification and protection of
stateless persons generally, and special mention of voluntarily stateless persons is rare in national
protection and identification laws and practices. States like Hungary form an interesting example
for excluding individuals who voluntarily renounce their nationality even from being identified
as stateless,501 contrary to the UNHCR guidance. A somewhat different approach can be seen in
a Dutch judgment that dealt with a voluntarily stateless former Georgian national, who
renounced his citizenship for political reasons. The court interpreted the UNHCR guidance as
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requiring the Netherlands to extend access to at least some minimum rights to the applicant, and
in particular the right to identity documents. 502
Thus, while the 1954 Convention does not draw a distinction between voluntary and involuntary
statelessness, current internationality policy discourse clearly normalized discrimination between
voluntarily and involuntarily stateless persons in their entitlement to protection. This discourse
clearly falls short of a rights-based approach, although it is unclear what effects it has on national
practices of addressing statelessness.

7.3.4

Rights-based approach to voluntary statelessness

The prohibition on voluntary statelessness cannot be justified by reference to the human right to
a nationality.503 In this section I make a case that under the rights-based approach voluntary
statelessness cannot be prohibited or discouraged.
Prohibition of voluntary statelessness has been heavily criticized from the point of view of
agency of the right-holders. This has already been expressed by the Special Rapporteur of the
International Law Commission Manley Hudson in his report from 1952, maintaining that it
would be undesirable ‘to tie the individual irrevocably to a State from which he has severed his
connexion’, also if no new nationality is replacing the old one. 504 Matthew J. Gibney argues that
‘[t]he duty of states to offer citizenship to stateless people in their territory thus should create no
correlative duty on the part of the stateless to accept the offer’, 505 thus making a case against the
prohibition of passive voluntary statelessness.
The issue of the prohibition of renunciation that results in statelessness is still the main reason
cited by the United States of America for not ratifying the 1961 Convention. 506 Prohibition of
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voluntary stateless is described as being in conflict with the ‘right of expatriation as a natural and
inherent right of all people’,507 and the ‘right of Americans to renounce their nationality, even if
doing so would lead to statelessness’.508 Active voluntary statelessness is thus seen as an
important right.
Ironically, the most highly criticized example of forceful imposition of nationality on stateless
persons, thus a violation of the right to passive voluntary statelessness, originated in the US, in
particular the imposition of US citizenship on indigenous people in the 1920s. 509 The process of
imposing US citizenship on the indigenous inhabitants has been labelled by scholars as
‘repressive emancipation’, defined as an ‘attempt to liberate a people from conditions they
themselves do not consider oppressive’. 510 Nowadays, scholars invoke the concept of repressive
emancipation to refer to policies that focus too much on citizenship and the imposition of a state
model as the only appropriate route to legal emancipation for marginalized communities that are
affected by statelessness.511

Any justification of the prohibition on voluntary statelessness that invokes the well-being or best
interests of affected individuals are patronizing, as they imply that affected persons are not
capable of deciding on what is good for them, and thus their freedom of choice ought to be
limited. Moreover, justifications based on well-being of individuals necessarily imply that
stateless persons are poorly protected and cannot enjoy a decent life as a result of deficient
achievement of the goal to protect stateless persons. The justification to prohibit voluntary
International Law, (OUP 2006), pp. 1-2; N. Green and T. Pierce, ‘Combatting statelessness: a government
perspective’, Forced Migration Law Review, No. 32, (2009), p. 35.
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S. J. Cummins, Digest of United States Practice in International Law, (OUP 2006), p. 2.
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statelessness due to the vulnerability of stateless persons is used by the same institutions that fail
to achieve the protection of stateless persons under relevant statelessness policies. 512
The rights-based approach requires the acceptance of voluntary statelessness, passive and active,
as consequences of the freedom of affected persons to decide whether, when and how to invoke
their nationality rights. It also requires, as far as possible, the recognition of the wish to become
and remain stateless as a right of its own, unrelated to the right to a nationality.

It is also important to realize that allowing voluntary statelessness will not necessarily correlate
with externally defined objective indicators of well-being of affected persons. People do not
always make choices that lead to the improvement of their financial situation or measurable
physical well-being, or other indicators of a life standard as quantified by policy institutions. A
decrease in such indicators is in no way an indication of an unsuccessful policy from the point of
view of the rights-based approach.
A rights-based approach to statelessness policies that aims at the empowerment of affected
persons through rights would necessarily result in permitting and respecting voluntary
statelessness, and ending discrimination between voluntarily and involuntarily stateless persons
in their access to identification and protection. 513 The rights-based approach requires prioritizing
respect for individual choices as an expression of their empowerment and agency over any
objectively quantifiable criteria such as the number of instances of statelessness or measurable
welfare indicators among affected persons.
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7.4 Recommendations and conclusions: towards a rights-based
statelessness policy

In this chapter I explained what the rights-based approach means, and how it should be applied
to statelessness policies. The current international statelessness regime refers to rights of stateless
persons, and claims a concern with the empowerment and representation of those affected by
statelessness. However, the language and mechanisms of the policy as a whole are focused on
achieving objective quantifiable targets set by policy makers, first and foremost reduction of
instances of statelessness. This approach may fulfil some externally identified needs of affected
persons, but does not contribute to their empowerment through rights.
The rights-based approach requires, and provides the relevant criteria for, distinguishing between
the interests of persons affected by statelessness on the one hand, and other interests which may
perhaps frame the statelessness policies. The latter interests are not necessarily unjustifiable,
there are merely not justifiable as a rights-based policy. States may be have strong valid interests
in controlling the numbers of stateless persons in specific ways for the purposes of maximizing
state sovereignty,514 controlling access to limited public goods, or for maintaining ‘orderly
international relations’.515 The current international policy regime often clusters such interests
together with interests of affected persons.516 The necessity of reducing statelessness for the sake
of the well-being of affected persons is mentioned together with statelessness contributing to
‘political and social tensions’.517 Similarly, the necessity to protect stateless persons for the sake
of the affected persons is casually followed by a statement that not protecting the stateless ‘can
impair the economic and social development of states’.518 This is problematic for designing a
rights-based statelessness policy focused on empowerment of affected persons through rights.
Other interests, in particular those of institutions that may design and implement those policies,
may coincide or compete with the interests of empowerment through rights. Such shared as well
514
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as competing interests need to be explicitly recognized, and in the context of competing interests
an open critical weighing process needs to be applied. The rights-based approach may end up
benefiting other interests than those of affected persons, as long as the former happen coincide
with the latter. Under the current international policy, in particular in the context of avoiding
statelessness, the priorities seem to be reversed: interests of affected persons are fulfilled to the
extent they coincide with the objective quantifiable target of avoiding statelessness, where the
latter is neither empowering affected persons, nor is owned by them. Conflating the interests of
policy institutions with those of affected persons, and presenting the two as necessarily coherent,
impedes an open discussion about weighing such interests when they come into conflict with
each other.
Scholarly studies have problematized the way interests of states, in particular, play too important
a role in current statelessness policies. Caia Vlieks, Ernst Hirsch Ballin and María José Recalde
Vela, for example, suggest that ‘solutions to statelessness must be meaningful to the individual as
well as to States’.519 The authors indicate concern for interests of the individuals, yet set a standard
which is too low in light of the rights-based approach. States have no business having their interests
represented by a policy the aim of which is to empower affected vulnerable persons through rights.
The interests may happen to coincide, but states’ interests do not need to be taken into account under
a rights-based policy. That being said, states’ interests may be brought into the discussion on
statelessness policies from a point of view external to the rights-based discourse, acknowledging the
separation between the two sets of interests. A rights-based approach allows the disentangling of

such interests, and prioritizes the interests of affected persons as a matter of its mandate.
Disguising compromises between competing interests as a rights-based approach only clouds an
open critical discussion about how different interests are balanced against each other. A rightsbased approach thus requires a confrontational acknowledgement that not everything that policy
institutions do that affects vulnerable persons is in fact in the interests of those vulnerable
persons, and that other interests may under certain circumstances take priority. Such priorities
need to be openly and transparently defended by policy institutions against the rights-based
norms they are potentially competing with, creating avenues for critical assessment of relevant
policy priorities, leading to better transparency and accountability.
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This chapter has illustrated the main ways in which the current statelessness discourse diverges
from the rights-based norms, and how the shift to a rights-based policy could take place. As
discussed in section 7.2, the current statelessness policy discourse already contains many rightsbased elements. The goal of protecting stateless persons is based on recognizing stateless
persons’ rights, but without pursuing objectively quantifiable welfare indicators among stateless
populations. Unfortunately, in the current policy discourse the rights-based protection measures
are often framed as subordinate to the goal of avoiding statelessness, 520 thus de-prioritizing the
existing rights-based aspects within the policy discourse. In order to achieve an overall coherent
rights-based policy, the existing rights-based elements of the statelessness policy need to be
brought forward and emphasized, instead of being subordinated to other elements of policy that
are problematic in light of rights-based values.
Similarly, the discourse on identification of stateless persons contains many rights-based
elements, heavily relying on recognition of rights and entitlements of affected persons. However,
identification is overall often framed as a means to achieving other statelessness policy goals,
and not recognized as an individual right in itself. Such an attitude towards identification of
stateless persons subsequently allows for patronizing language, and lack of respect for individual
choices of affected persons on whether, when and how to invoke relevant rights. Identification of
statelessness status, under the rights-based approach, needs to be framed as an individual right,
where the affected persons are free to invoke it as they see fit, and where the identification in
itself is not a mere tool for achieving external objectives set by policy institutions.
In the context of avoidance of statelessness, nationality rights, and in particular the human right
to a nationality, are often emphasized, but unfortunately are not prioritized above the objectively
quantifiable target of reducing the numbers of stateless persons. The effects of this are
particularly obvious in the context of voluntary statelessness. Under a rights-based approach to
statelessness policies, the reduction of statelessness can be an effect, but not a goal. The right to a
nationality, or rather the expansion of nationality rights more broadly, needs to become a
statelessness rights-based policy objective. With the shift of focus on rights, and respect for the
agency of affected persons to choose whether, when and how to invoke those rights, the negative
attitude towards voluntary statelessness makes no sense.
520
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In order to change the statelessness policy discourse into a rights-based one, the use of language
plays a central role. Language is a powerful policy tool which is often underestimated in legal
analysis of policies. As can be seen in chapters 5 and 6, the current statelessness policy discourse
is a lot more than mere reproduction of the rules of the two main statelessness conventions.
Discrimination between voluntarily and involuntarily stateless persons in their access to
protection is, for example, entirely a result of the current discourse, with no basis in the
Conventions. It is a result of language that implicitly or explicitly prioritizes avoidance over
protection,521 and objectively quantifiable targets over the agency of the affected persons;
language that casually labels statelessness as a ‘problem’ and nationality as a ‘solution’; 522
language that labels stateless persons who want to be nationals as having ‘good faith’, and
counter-poses these to stateless persons who do not wish to be nationals, implying those are not
in good faith.523 Discourse and language are powerful tools that often in unnoticeable ways
‘slowly redefine the margins of acceptable action; create opportunities for redefining reputations
and shaming; change incentive structures and the way in which interests and preferences are
defined; influence expectations, etc’.524 The shift towards a rights-based approach is first and
foremost dependent on shifts in words that are used in policy documents, academic literature,
and public discussions to describe statelessness, nationality, vulnerability that results from a
nationality status and institutions that create and implement relevant policies. Thus, language that
victimizes persons affected by statelessness, 525 depicts them as unaware, unknowledgeable and
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confused,526 in need of being patronized, in need of charity, or generally language that focuses on
their needs as opposed to their entitlements, has to be avoided. Persons affected by statelessness
are empowered rights-holders under the rights-based statelessness policy discourse. Similarly,
statelessness should not be casually labelled as a ‘problem’ outside a specific individual context
where it is seen as problematic by the specific affected person; and nationality should therefore
not be casually referred to as a ‘solution’, unless in the context of a specific affected person
pursuing a nationality as a solution to his or her problems.
The rights-based approach, by prioritizing the empowerment of the vulnerable, solves tensions
among current policy goals described in chapter 6.527 The source of tensions between the goals of
avoidance and protection is rooted in the unrecognized fact that nationality is not always
desirable for, and - most importantly - desired by, the affected person. Possession of a nationality
does not always lead to the improvement of their rights situation, while statelessness might be a
status that results in access to rights and empowerment. If the goal to avoid statelessness is reframed as a goal to promote access to the widest possible scope of nationality rights, where
affected people are empowered rights-holders with agency to decide whether, when and how to
invoke their nationality rights, the fact that some nationalities may not be desirable for some
people under certain circumstances is no longer an issue that needs to be addressed at the policy
level. This issue is addressed on the individual level by each affected person when deciding
whether, when, and how to invoke relevant rights. A personal choice not to make use of a right
to a nationality at a specific point in time is controversial in light of the general target goal to
avoid statelessness. Once this target is demoted to a mere possible effect of promoting
nationality rights, individual choices not to be(come) nationals are no longer problematic in light
of the statelessness policy as a whole.

under ‘one common curse, the lack of any nationality’, and to statelessness as ‘injustice’, on p. 2. See more on
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8 Applying a rights-based approach to examples of policy
responses to statelessness
8.1 Introductory remarks

This chapter consists of examples of policy responses to statelessness which involve tensions
among policy goals on statelessness discussed in chapter 6. The cases discussed in this chapter
exemplify the claim made in the previous chapter that tensions among statelessness policy goals
are a symptom of the current policy’s failure to prioritize empowerment of affected persons
through rights.
Each sub-section discusses one policy response to an instance of statelessness. I briefly describe
the relevant facts of the case, identify how tensions among policy goals on statelessness are
manifested in each case, discuss to what extent affected persons have been empowered through
rights in each case, and analyse how each case reveals that tensions among the policy goals are a
manifestation of a lack of a policy response that prioritizes empowerment through rights.
I define policy responses as any decision of a state authority, local or national, who is confronted
with an instance of statelessness. This includes not only written documents outlining authorities’
formal positions about the case, such as administrative decisions, court judgments, legislation, or
guidelines for civil servants, but also the factual action or inaction of authorities in response to
the case. Instances of statelessness are also defined broadly as individual cases of statelessness,
as well as populations of stateless persons towards whom there was an identifiable policy
response.

8.2 Dangerous nationality: the case of army duty

173

This case study discusses the peculiar situation of male individuals of Armenian descent, who
are stateless but could easily obtain Armenian nationality if they join the Armenian army.
After the fall of the Soviet Union and the formation of new states with their unique nationality
laws, many former USSR nationals who were abroad in the early 1990s had unresolved
questions about their nationality status. Due to legal impossibility, restrictive deadlines and lack
of information, general confusion about the applicable rules in newly formed poorly functioning
bureaucracies, or any other numerous possible reasons, not all of them became nationals of any
of the successor states of the USSR.528 Second generation persons born outside the USSR to
stateless parents, are also often stateless, unless they acquire nationality iure soli.
Samvel is an example of a second generation post-USSR stateless person of Armenian
descent.529 He was born in Germany in 1993 to parents from the former Soviet Union, both of
Armenian ethnic origin. His parents resided in the territories of Russia, Moldova and Armenia
while those were still parts of the Soviet Union. They left the Soviet Union before its dissolution,
and were not within the territories of any of the successor states when the latter were formed.
They never went back, and never received any nationality from the successor states of the Soviet
Union. In 1995 his family came to the Netherlands and applied for asylum. Samvel was
registered in the Dutch population registry as Armenian, presumably based on the erroneous
interpretation of the Armenian nationality legislation at the time. In 2007 the family’s lengthy
asylum procedure was still pending. Exhausted by the instability of their legal situation, the
parents decided to accept a residence arrangement offered under an amnesty regulation. 530 This
regulation provided numerous asylum seekers in prolonged procedures the right to reside legally
in the Netherlands, but with a lower level of protection than normally available for recognized
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by T. Bloom, K. Tonkiss, and P. Cole (eds.), (Routledge 2017), pp. 199 – 201; and in K. Swider, ‘Let’s talk about
the army’, European Network on Statelessness Blog, (23 July 2015).
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The so-called Ranov Amnesty (in Dutch - Regeling ter afwikkeling van de nalatenschap van de oude
Vreemdelingenwet (Ranov)) of 25 May 2007.
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refugees. One of the conditions for this residence permit was that any asylum claims would
immediately and irrevocably be dropped.
When Samvel turned 18, he applied for a Dutch passport. He found out that he first needed to go
through a naturalization procedure. He complied with all the substantive requirements for
naturalization, such as demonstrable high level of integration in the Dutch society, sufficient
number of years of legal residence, no criminal record and so on. However, he encountered a
problem at the administrative level, when he was unable to show his foreign passport to the
Dutch authorities. The requirement to identify oneself with a foreign passport in the
naturalization procedure applies to all candidates, and only refugees and stateless persons are
exempted. Since Samvel’s residence permit was not a refugee permit, and since the Dutch
authorities has registered him as an Armenian national, he could not make use of either
exception. He attempted to argue that he was in fact stateless, but since the Netherlands lacked
an adequate statelessness determination procedure, 531 he was not able to establish the fact of his
statelessness in the eyes of Dutch authorities. Without a passport from Armenia, his
naturalization was denied by the naturalization agency, as well as upon appeal in court.
Even though based on Armenian nationality legislation Samvel is not an Armenian citizen, 532 he
made an inquiry with the Armenian embassy whether his situation could be resolved by easily
obtaining the Armenian nationality and an Armenian passport, in order to immediately exchange
those for Dutch nationality. He did not receive a formal response, but was told informally that if
he would be willing to join the Armenian army, he would immediately be granted nationality and
a passport.533

531

See more in K. Swider, ‘Statelessness Determination in the Netherlands’, Amsterdam Centre for European Law
and Governance Working Paper Series, No. 2014-04, (May 2014); Adviescommissie Vreemdelingenzaken (Dutch
Advisory Committee on Migration Affairs), Geen land te bekennen. Een advies over de verdragsrechtelijke
bescherming van staatlozen in Nederland, (December 2013); UNHCR, Mapping Statelessness in the Netherlands,
(November 2011). Note that the Netherlands is working on a new statesslessness determination procedure, but the
relevant laws have not been adopted yet. See Dutch Proposal for a Law on Statelessness Determination (in Dutch –
Voorstel van Rijkswet vaststellingsprocedure staatloosheid) of 28 September 2016.
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Citizenship of the Republic of Armenia of 6 November 1995, art. 10. Since Samvel was neither resident in
Armenian at the time the Constitution was adopted, nor possessed the citizenship of the Soviet Republic of Armenia,
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533
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Armenia is at war with a neighboring state, and while a cease-fire has been formally established,
it is routinely violated. Serving in the Armenian army thus entails a high risk of actual danger in
combat. In addition, and perhaps more importantly, the human rights situation within the army is
so poor that instances of non-combat deaths and injuries are not uncommon. 534 All this makes
acquisition of Armenian nationality by serving in the Armenian army a dangerous option.
Samvel thus is stateless, but has a nationality within reach. It is not the nationality he aspires to
have and which is appropriate to his life circumstances, 535 but it is nevertheless an alternative to
statelessness. His human rights situation, however, would suffer significantly if he became an
Armenian national compared to his current human rights situation as a permanent legal stateless
resident of the Netherlands.
The human rights situation of Samvel in the Netherlands is not below the required standards for
the protection of stateless persons of 1954 Convention. Even though he has not been identified as
stateless, and his access to rights is provided to him on different grounds, he has a stable legal
residence in the Netherlands and benefits from a wide range of rights.
His facilitated naturalization is impeded by the Netherland’s failure to identify him as stateless,
which is a gap that the Netherlands should doubtless address in order to comply with its
international obligations.536 But there is no obligation on the Netherlands to consider Samvel as a
Dutch national, merely to facilitate his access to the naturalization procedure. Germany (where
he was born) also has no strict obligation under the 1961 Convention to grant citizenship to
Samvel, as he has not been living there for 5 years, and neither does Armenia. It appears
appropriate for the Netherlands to accept Samvel as a citizen, as he has established his life there
since a very young age. However, as the relevant nationality laws and practices stand right now,
Armenian citizenship is the only one accessible to him. This fact does not violate relevant
naturalisation, see Law on the Citizenship of the Republic of Armenia of 6 November 1995, art. 13. However, the
exact legal grounds for acquisition of nationality were not made explicit by relevant authorities.
534
See Council of Europe, Report by Nils Muižnieks, Council of Europe Commissioner for Human Rights, following
his visit to Armenia, from 5 to 9 October 2014, No. CommDH(2015)2, (10 March 2015), pp. 22-23.
535
See more on the right to access a specific nationality appropriate to the life circumstances in E. Hirsch Ballin,
Citizens’ Rights and the Right to be a Citizen, (Brill 2014), and C. Vlieks, E. Hirsch Ballin, and M. José Recalde
Vela, ‘Solving Statelessness: Interpreting the Right to Nationality’, Netherlands Quarterly of Human Rights, Vol.
35, No. 3, (2017), pp. 158-175.
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The Netherlands has since started working on a new statelessness determination procedure, but the relevant laws
have not been adopted yet. See Dutch Proposal for a Law on Statelessness Determination (in Dutch – Voorstel van
Rijkswet vaststellingsprocedure staatloosheid) of 28 September 2016.
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international legal norms. The norms on the reduction of statelessness do not impose standards
on the type of nationality which needs to replace statelessness: there is no requirement of
genuine links with the state, or that the state is prepared to protect the human rights of the person
in question.537
Eliminating Samvel’s statelessness by obtaining Armenian nationality would thus be in line with
the goal to avoid statelessness, but not with the goal to protect him, and with his personal wishes
to become a national of the Netherlands. His situation as an unrecognized stateless person in the
Netherlands is significantly better in terms of protection of his rights than the situation he would
need to face as a result of obtaining the Armenian nationality.
He has a strong connection with the Netherlands; obtaining Dutch nationality would increase his
level of protection compared to his current situation, and be in line with his personal aspirations.
However, favouring solutions that are in line with the wishes of affected persons or that
ultimately lead to better protection needs is not an explicit priority in the current statelessness
policy. Armenian nationality would appear a valid solution to Samvel’s statelessness under the
current statelessness regime.
A rights-based approach to statelessness policies would require that each state involved
prioritizes empowerment of Samvel by recognizing his access to nationality rights, without
deciding on his behalf whether, when, and how he should invoke those rights, or which
nationality is most appropriate for him. Recognition and enforceability of Samvel’s entitlement
to one or more nationalities is a measure of success of a rights-based statelessness policy, not his
acquisition of any of those nationalities. Samvel’s potential choice to remain stateless is not
problematic under a rights-based policy. His inability to enforce his right to the Dutch nationality
may be problematized as disempowering, but not his choice to refuse to invoke his rights to other
nationalities. His choice to prioritize his humanitarian and human rights situation over being a
national is thereby also not problematic, but merely an exercise of his agency to achieve
maximum empowerment through rights available to him.
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See more in chapter 6, section 6.2.2 above.
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8.3 Unrecognized statelessness: the case of Dutch municipal
records

This case follows up on one aspect of the previous case, and considers the Dutch administrative
practice of registering statelessness. It illustrates how not only the protection, but the mere
recognition of statelessness comes into tension with the goal of avoiding statelessness, pushing
affected persons into further vulnerability. In theory such tension should not exist, as long as the
identification of an individual as stateless is understood as a declaratory and not a constitutive
act.538 In practice, however, the differences between constitutive and declaratory findings might
get blurred, and the determination of statelessness may be perceived by relevant authorities as
creating statelessness. Determination of a statelessness status can in some contexts be perceived
as validating condemned practices that lead to the creation of statelessness, or as discouraging a
solution that involves granting a nationality status by formalizing the absence of a nationality.
This tension between statelessness status determination and the goal to avoid statelessness has
already been observes in chapter 6 section 6.2.4 in the context of UNHCR’s policies towards in
situ stateless persons. Similar perceived tensions between the goal to avoid statelessness and the
goal to identify stateless persons are illustrated by the current Dutch administrative instructions
and practice on non-registration of instances of statelessness.
While the Netherlands has committed to introducing a dedicated statelessness determination
procedure already in 2014,539 and drafted a relevant legislative proposal in 2016, there is at the
time of writing no adequate procedure for determining statelessness status in the Netherlands.
State authorities are required to derive information about the nationality status of residents of the
Netherlands from the municipal records of personal data, a database maintained by
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UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), para 16. See also chapter 6, section
6.2.4 above.
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See Dutch government’s response to the report by the Dutch Advisory Committee on Migration Affairs regarding
statelessness (in Dutch - Eerste reactie van het kabinet op het advies van de ACVZ inzake staatloosheid), letter by
State Secretary of Security and Justice F. Teeven to the Parliament, No. 548084, of 10 September 2014; and Dutch
Proposal for a Law on Statelessness Determination (in Dutch – Voorstel van Rijkswet vaststellingsprocedure
staatloosheid) of 28 September 2016.
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municipalities.540 The personal data is recorded and maintained on the basis of the Law on
Personal Records (Wet basisregistratie personen, hereafter – BRP Law). The Instructions on
maintaining municipal records issued by the Ministry of Interior and addressing the responsible
municipal civil servants (hereafter – the Instructions) 541 are the main administrative document
providing detailed guidance for municipal civil servants on how to register and alter information
on nationality of their inhabitants. The latter document is not legally binding, but is influential in
implementing relevant laws.542
Neither the BRP Law nor the Instructions provide clear rules on how statelessness can be
detected, and on the basis of what evidence a decision can be reached to register a person as
stateless.
In addition to not establishing clear rules on registering statelessness, the Instructions are
formulated in a way that discourages civil servants from recognizing actual instances of
statelessness.543 For example, whenever the technical possibility of registering an individual as
stateless is mentioned, it is followed by a disclaimer that statelessness ‘hardly ever occurs in
practice’.544 According to the Instructions, the only two possible outcomes of loss of a nationality
are the acquisition of a different nationality, or the nationality status becoming ‘unknown’; 545 no
possibility of the individual becoming stateless as a result of having lost a nationality is
mentioned.546 In a section on state succession the Instructions insist that individuals who lost the
nationality of the predecessor state are never stateless: not if the acquisition of the nationality of
the successor state is delayed in time and not even when there is no clear prospect of acquiring
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See Dutch Law on the Population Register (in Dutch - Wet basisregistratie personen) of 2013, art. 1.7 (1), which
requires all state authorities to rely on the information in the BRP about personal details of the individuals registered
there.
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Administrative instructions on maintaining municipal records (in Dutch - Handleiding Uitvoeringsprocedures),
Version 2.2, of 31 August 2015.
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In particular the Dutch Law on the Population Register (in Dutch - Wet basisregistratie personen) of 2013.
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K. Swider, ‘Statelessness Determination in the Netherlands’, Amsterdam Centre for European Law and
Governance Working Paper Series, No. 2014-04, (May 2014), pp. 10-21.
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Administrative instructions on maintaining municipal records (in Dutch - Handleiding Uitvoeringsprocedures),
Version 2.2, of 31 August 2015, pp. 88, 151.
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It is also specifically stated that ‘unknown nationality’ or the lack of a registration of nationality cannot lead to
the conclusion that a person is stateless, Administrative instructions on maintaining municipal records (in Dutch Handleiding Uitvoeringsprocedures), Version 2.2, of 31 August 2015, p. 161.
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Administrative instructions on maintaining municipal records (in Dutch - Handleiding Uitvoeringsprocedures),
Version 2.2, of 31 August 2015, pp. 332-334.
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any nationality of any of the successor states. 547 Another example is when the Instructions
discuss the nationality status of children born to foreign parents in the Netherlands. If the
acquisition of the parent’s nationality is conditional upon a formal request to the relevant
consular authorities, and is conferred on the child retroactively from the moment of birth, the
child cannot be registered as stateless even if the formalities at the foreign consulate did not take
place yet.548 Such guidance on avoiding the registration of statelessness contradicts the definition
of a stateless person as well as available research on statelessness. For example, the statement
that statelessness ‘hardly ever occurs in practice’ is difficult to reconcile with the UNHCR
estimate of about 10 million stateless persons worldwide.549 State succession is a well-known
cause of statelessness, and the Instructions forbid registration of statelessness that results from
state succession. Similarly, the prospect of acquisition of nationality in the future is not relevant
for the definition of a stateless person established in the 1954 Convention and accepted in the
Dutch law.550 Thus, a child who may acquire a nationality retroactively from birth after the
parents register birth with the relevant consular authority is stateless until such registration has
taken place, as the resolution of such statelessness is contingent upon future administrative
processes. Denial to register statelessness of such children is inconsistent with the definition of a
stateless person. Failure to register such children as stateless may lead to the children never
acquiring any nationality: for instance, if the parents fail to undertake the necessary
administrative steps, and the Dutch anti-statelessness safeguards are not activated due to the lack
of registration of the child as stateless.
While the Instructions’ discouragement of the registration of statelessness make little sense in
light of the definition of a stateless person, known causes of statelessness and norms on
protection of stateless persons, they do strangely mirror international norms on avoidance of
statelessness. These norms generally try to ensure that statelessness does not occur in practice,
and in particular aim to prevent statelessness at birth and in the context of state succession. The
Instructions do not explicitly state that registration of statelessness should somehow be
547

Administrative instructions on maintaining municipal records (in Dutch - Handleiding Uitvoeringsprocedures),
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See, for example, UNHCR, Global Action Plan to End Statelessness, (2014), p. 4.
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See UN Convention Relating to Status of Stateless Persons of 1954, art. 1. This definition was implemented in
Dutch legislation, see Dutch Nationality Law of 1984. art. 1(1f).
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understood as creating statelessness, and thus should be avoided on the basis of norms on
avoidance of statelessness. However, lack of clear guidance on how to recognize statelessness
and the language of avoidance that is applied to discourage registration may create a misleading
association between avoiding the recognition of statelessness and avoiding statelessness among
the addressees of the Instructions.
In the case of Alina, a former Yugoslavian national of Roma origin living in the Netherlands
since the age of 3, the denial of recognition of statelessness was substantiated in light of the
international norms on the avoidance of statelessness, when the civil servant stated in relation to
her case that:
The nationality laws of most countries aim to avoid statelessness. This also holds for
nationality laws of Bosnia and Herzegovina. 551
The fact that Alina’s request to change her nationality status from ‘unknown’ to ‘stateless’ was
denied on the basis that she comes from a Yugoslav successor state that aims to avoid
statelessness meant that she could not naturalize in the Netherlands, as she could not profit from
the exemption on having to identify herself with a foreign passport. 552 Contrary to the presumed
intentions of the civil servant, the decision not to register Alina as stateless leads to the
perpetuation of her statelessness, potentially for life, against her wishes. If she has children in the
Netherlands they may inherit her statelessness,553 as the Netherlands does not apply statelessness
safeguards to children whose nationality status is registered as ‘unknown’ in municipal records.
The idea that determining statelessness status may somehow interfere with the goal to avoid
statelessness can be traced back to UNHCR policy guidance on in situ statelessness. 554 The
UNHCR, however, specifically refers to in situ stateless populations, and while the concept of in
situ statelessness is not clearly defined, it often refers to some historically settled populations,
rather than to individual cases.
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Email exchange with a civil servant handling the case, email of 7 July 2014, on file with the author.
There are the same obstacles as Samvel faced, see previous case study in section 8.2 above.
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The UNHCR also points out that the recognition of statelessness should not be denied to persons
whose statelessness occurred due to ‘illegal’ acts of states:
The illegality on the international level [of the act that leads to statelessness] is generally
irrelevant for the purposes of [the definition of a stateless person]. The alternative would
mean that an individual who has been stripped of his or her nationality in a manner
inconsistent with international law would nevertheless be considered a “national” […];
a situation at variance with the object and purpose of the 1954 Convention. 555
This paragraph suggests that in the specific case of Alina, the UNHCR guidance would not
justify denying Alina recognition of her statelessness, even if the Netherlands may be
condemning post-Yugoslav states for leaving Alina without a nationality. 556
The difference in the UNHCR’s approach to whether identification is perceived to interfere with
the avoidance of statelessness seemed to be related to how much the host state is perceived to be
responsible for the statelessness of the affected persons. The deeper the connection between the
host state and the stateless person, the more responsibility on the state to immediately proceed to
providing a nationality, and not ‘normalize’ their own wrongdoings by identifying affected
persons as stateless. The denial of status determination in favour of avoiding statelessness seems
to be only justified where statelessness is about to be replaced by a nationality of the host state.
Based on different definitions of in situ statelessness one may even argue that Alina, due to her
rootedness in the Netherlands from a really young age, is in situ stateless. The Netherlands,
however, does not offer Alina Dutch citizenship as an alternative to registration of statelessness,
but instead insists that she has or should have the nationality of Bosnia and Herzegovina. Such
an outcome is not in line with the UNHCR’s policy intentions on statelessness, as it results in the
perpetuation of the situation of statelessness.
555

UNHCR, Handbook on the Protection of Stateless Persons, (Geneva 2014), para 56. See also on recognition of
statelessness resulting from illegal acts of states in chapter 2, section 2.5.1 and chapter 6, section 6.2.4 above.
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the Dutch civil service handling her case that she was at the time of registration not in possession of the citizenship
of Bosnia and Herzegovina or any other successor state, and hence stateless. The discussion was merely about
whether she could potentially claim an entitlement to the citizenship of Bosnia and Herzegovina in the future.
Source: email exchange with the civil servant handling the case, between 7 July 2014 and 10 September 2014.
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Thus, even though UNHCR policy guidance, if correctly applied to Alina’s case, cannot directly
be held responsible for her non-registration as stateless, the policy’s lack of a rights-based
approach is responsible for Alina’s inability to frame the issue as a matter of her individual
rights. The fact that authorities are at all debating and deciding whether a specific nationality or a
specific status is more appropriate for her, as opposed to Alina deciding which rights to invoke
and how against the authorities, is the consequence of lack of a rights-based approach in
statelessness policies. A policy discourse that prioritizes and over-emphasizes the avoidance of
statelessness, while downplaying empowerment of affected persons through rights, allows for
such misinterpretations, and fosters highly problematic instructions for civil servants such as
discussed in section 8.3.2.
Under the rights-based approach, the right of a stateless person (but not an obligation) to have
their statelessness formally recognized and acknowledged by the bureaucratic system of a state
where they live is as important as the right to become a national. The ability to obtain clarity and
appropriate documentation of one’s nationality status may be relevant for a person in a variety of
contexts. Those include the ability to claim relevant protection rights or to claim a nationality,
but are not limited to them.557 Recognition and acknowledgement of one’s statelessness status
leads to ‘normalization’ of a stateless person’s legal situation, which is often an essential first
step to functioning in any bureaucratic system. 558
The right to recognition of statelessness is not inconsistent with the right to acquire a nationality,
but may be perceived as inconsistent with the avoidance of statelessness an objectively
quantifiable target. Recognition of statelessness is associated with acceptance of the situation of
statelessness, which UNHCR deems unproductive in the context of in situ statelessness. Under
the rights-based approach, however, decisions about what is better for each person affected by
statelessness should not be taken at the level of policy institutions, but at the individual level, in
deciding whether, when and how to invoke relevant rights. Acknowledging entitlement to a
variety of rights does not cause policy inconsistencies; objective quantifiable targets do, as they
557
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can clash with each other, or with the will of persons they affect, the latter being problematic if
the relevant targets claim to be in the interests of persons they affect. In Alina’s case, a rightsbased policy on statelessness should ensure her the right to have her statelessness status
acknowledged, registered and normalized under the Dutch bureaucratic system, as well as her
right to access at least Dutch nationality. The rights-based approach would also make manifestly
clear the problematic nature of the Instructions for Dutch civil servants on registering
statelessness. It would reveal that the main problem is not mere misinterpretation of the
definition of a stateless person, but lack of an approach to statelessness status determination as a
matter of an individual right that can be invoked by affected persons, and is meant to empower
them to address their own vulnerabilities in the way they see fit.

8.4 Politically sensitive nationality: the case of Latvian non-citizens

There is a large stateless population of non-citizens in Latvia, 559 which was created as a result of
a chain of historical events.560 During the Latvian occupation by the USSR, soviet-sponsored
mass immigration into the territory of Latvia from other SSRs took place. Upon the restoration of
its independence half a century later, Latvia chose not to include the Soviet-era immigrants and
their descendants into its citizenry, but extended citizenship only to those who were citizens of
Latvia prior to the occupation, and to their direct descendants. Others were expected to either
leave Latvia and become nationals elsewhere or go through a regular naturalization procedure to
obtain Latvian nationality. However, several years after independence a large settled population
559

Around 280,000 according to the governmental statistical data of 2014, see Baltic Institute of Social Sciences,
Analysis of Integration of Latvian Non-Citizens, (Riga, 2014), p. 18. See also K. Krūma, ‘Country Report on
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of stateless ex-Soviet citizens was still in Latvia, and their legal status had to be formalized
somehow. Latvia therefore created what was intended to be a transitional status of ‘non-citizen’,
allowing its beneficiaries to live and work in Latvia, until a more permanent solution involving a
nationality would be achieved for them. It was (and still is) a strong matter of principle for the
Latvian state not to automatically include the ‘non-citizens’ into its citizenry, for fear of
implicitly recognizing the legality of the Soviet occupation. 561
In the early years of Latvian independence there was also a concern that too many non-citizens
would naturalize, and that the growth in voting rights among this population would undermine
Latvian independence from within. To prevent that, various barriers in the form of quotas and
stringent naturalization exams were introduced. It soon became apparent, however, that
naturalizations were not happening at a high pace at all. Even after the state policy towards
naturalization and integration of non-citizens shifted from restrictive to welcoming, the
naturalization rates remain low.562
Attempting to integrate non-citizens into Latvian society, the Latvian government not only
relaxed naturalization requirements, but in the past two decades also significantly strengthened
the legal position of non-citizens.563 The set of rights which one is entitled to through the status
of a non-citizen goes well beyond the minimum requirements of the 1954 Convention, and
includes the right to reside permanently in Latvia, to access most state welfare services related to
housing, healthcare, education and unemployment benefits, engage in most economic activities
and so on. That is not to say that the rights of non-citizens are equivalent to those of Latvian
citizens; the political participation rights of non-citizens are still limited, as is their access to
certain types of jobs in the public sector and some property rights concerning purchase of land.
There is thus undisputable differentiated treatment between citizens and non-citizens, but the
human rights situation of the latter can hardly be described as ‘a life without dignity and
security’,564 the image which dominates the perception of a life without a nationality.
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Latvian non-citizens present an interesting case of a stateless population which is well protected
in light of the standards of the 1954 Convention, yet is very sizeable and fairly stable, and thus
stands firmly in the way of the goal to avoid statelessness. The Latvian Government does not
actually consider non-citizens to be stateless persons, but the UNHCR does, and the
requirements for accessing the status of a non-citizen leave no doubt that all non-citizens fall
under the UN definition of a stateless person. 565 If the principle of prioritizing the avoidance of
statelessness above the protection of stateless persons is applied here, the current situation cannot
be seen as positive in light of statelessness policies. Turning non-citizens into citizens is a goal of
the current international statelessness policies. 566

This case illustrates the type of tension between the goal to protect stateless persons and the goal
to avoid statelessness where high levels of protection may be an obstacle to eliminating
statelessness.567 The wide range of rights Latvian non-citizens enjoy in Latvia has been found to
be a factor in the disinterest among non-citizens to naturalize.568 This fits with Gibney’s idea
quoted above that the ‘very need to join a state derives from the fact that [stateless persons] are
not already receiving the protection of the state’. 569 Indeed, if non-citizens were unable to work,
own any property, or access basic human rights in Latvia without becoming citizens, perhaps
their motivation to obtain citizenship would be higher. While those rights are secured, there
undoubtedly are additional benefits to becoming a national, but those do not necessarily
outweigh the costs for each affected person to have recourse to naturalization. The balance
between costs and benefits will differ depending on the individual circumstances of each person.
Some non-citizens may be reluctant to become members of the Latvian state at all. Others may
be willing to become nationals, but not through naturalization, but instead for example through a
measure that acknowledges their original entitlement to Latvian nationality at the time Latvia
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restored independence, on an equal footing with ethnic Latvians, without having to fulfil
additional conditions. Some may find the administrative procedures required in order to
naturalize too burdensome; and some may simply not prioritize naturalization among their other
ambitions. If the choice to transition from statelessness to nationality is left up to each
individual, a high level of protection of non-citizens, in combination with other personal, societal
and historical factors, may lead to their reluctance to naturalize.
In terms of tensions among current statelessness policy goals, this raises the controversial
question of whether a high level of protection of non-citizens can be sacrificed in order to
expedite their naturalization. A policy on statelessness that prioritizes elimination of statelessness
over the protection of stateless persons might in this case want to encourage the lowering of the
level of protection of non-citizens, or at least not to encourage further strengthening of their legal
status in Latvia, in order make the protection more dependent on nationality, and thus making
non-citizens more motivated to become citizens. If the level of protection of non-citizens in
Latvian goes up or remains the same, the goal of avoidance of statelessness is not served.
It is noteworthy that under existing international treaty norms, Latvia does not have to eliminate
the status of a non-citizen. It can achieve such elimination, and it is perhaps encouraged to, but it
is not required to by existing binding legal norms on statelessness. 570 The 1961 Convention does
not require automatic conferral of nationality on stateless children born on the territory of a state,
and allows the state to make such acquisition conditional on the will of the parents, and - after
the child reaches adulthood – on his or her own will. Thus, the norms of the 1961 Convention
allow the Latvian state to simply offer nationality to, as opposed to impose it on, Latvian born
non-citizens. Thus, norms of the 1961 Convention allow for the perpetuation of this status of
non-citizens if the state wants to respect the will of affected persons, and the affected persons
continue to choose statelessness for successive generations.
At the same time, while the 1961 Convention does not require that Latvian non-citizens all
become nationals, it also does not require that they should be allowed to remain stateless.
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Respect for the will of affected persons is optional according to the 1961 Convention. The state
can opt for either automatic imposition of nationality at birth, without regard to the preferences
of affected persons, or acquisition that is dependent on application being made by affected
persons.
From the rights-based point of view, this treaty structure permitting states to allow affected
persons to choose their destiny of whether to remain stateless or to acquire a nationality is
positive. It would have been better if respect for the will of affected persons was compulsory,
and not optional.571 The current statelessness policy discourse, however, suggests opposite
priorities.
More recent interpretation of the 1961 Convention by the UNHCR, combined with a strong
emphasis on avoidance of statelessness in statelessness policies generally, encourages the
automatic acquisition of nationality572 without regard to the will of affected persons over the
more rights-focused alternative of allowing affected persons to invoke their nationality rights if
and when they see fit.
The rights-based approach, which shifts the focus away from the goal of avoidance of
statelessness to nationality rights, does not frame the statelessness of Latvian non-citizens
necessarily as a problem per se. Their lack of nationality rights may instead be problematized,
and questions such as whether the nationality is sufficiently accessible to them can be raised.
This may well be the case, and the rights-based approach would require transforming the
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naturalization procedures to the extent that access to nationality of the affected persons indeed
becomes a right. Automatic imposition of nationality on the affected persons would, however, be
a step in a wrong direction in light of a rights-based approach, while it might be welcomed under
the current objective target-focused policies.
Another set of international norms that form part of the contemporary discourse on statelessness
and might be applicable to statelessness of Latvian non-citizens are norms on the avoidance of
statelessness after state succession. If Latvia had followed those norms, non-citizens would have
become citizens of Latvia regardless of their will at the moment of independence, unless they
acquired another nationality.573 As has been discussed in chapter 4 section 4.4 above, state
succession forms one of the few exceptions to when imposition of a nationality on adults without
respect for their will is deemed acceptable when it serves the purpose of preventing statelessness.
Those norms are not rights-based, as they do not empower affected persons through rights, but
merely impose a nationality status on them. The Latvian state denies the applicability of those
norms, since it does not see its independence in 1990 as a case of state succession from the
Soviet Union, but a case of restoration of independence after an occupation by the Soviet Union.
The Latvian solution was initially also not in line with a rights-based approach, as it left the noncitizens stateless, and the possibility to access Latvian citizenship was very restricted. In the
course of the years, access to Latvian nationality was made gradually easier, with bureaucratic
hurdles, quotas and tests being simplified or eliminated. Non-citizens still do not enjoy an
unconditional right to Latvian nationality. Expanding and simplifying access to nationality to the
extent that it becomes an unconditional right is a development in line with a rights-based
approach. Norms on automatic imposition of nationality on adults without regard to their will in
the context of state succession are not in line with the rights-based approach, and are particularly
problematic when applied retroactively.574
Latvian non-citizens are an example of a stateless population whose rights have been gradually
expanding: both rights related to protection, as well as rights related to access to nationality.
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International norms that would have require automatic grant of Latvian nationality for noncitizens and their descendants have been carefully avoided or outright violated. From the rightsbased point of view, imposing Latvian nationality on non-citizens, and thus depriving them of
choice and agency to achieve their personal goals, would be undesirable. Expanding their access
to Latvian nationality to the extent it becomes a genuine unconditional right is an appropriate
goal to set in light of a rights-based approach. Such a goal would not guarantee that no one
would opt to remain a non-citizen, and would not eliminate statelessness as effectively as
perhaps a measure that would automatically impose nationality on all non-citizens. It would,
however, be in line with the core values of the rights-based approach, and ensure empowerment
and participation of the affected persons through rights.

8.5 Traumatic nationality: the case of restoration of nationality to
German Jews and Iraqi Faili Kurds.

Institutional discrimination of a specific minority is sometimes expressed through discriminatory
citizenship legislation which revokes nationality from, or denies acquisition of nationality to, the
discriminated population. One of the most well-known examples of such discriminatory
revocation of nationality in European history is the denationalization of German Jews under the
Third Reich. A lesser known example of a comparable instance of discriminatory
denationalization of a persecuted minority is that of Faili Kurds 575 in Iraq during the regime of
Saddam Hussein. Often such practices lead to statelessness, unless victims of denationalization
have or manage to acquire an alternative nationality. In both these examples the political regime
that was responsible for the persecution and denationalization came to an end, most of its
discriminatory legislation and corresponding administrative acts were declared null and void, and
the denationalized citizens were welcomed back, at least formally, into the state membership.
This section looks at how the nationalities were lost and re-instated for these discriminated
groups, focusing in particular on respect for the will and empowerment of affected persons
through rights, and the tension between the goals to protect them and to avoid statelessness.
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From the point of view of avoiding statelessness, declaring the denationalizing legislation null
and void and considering the relevant nationality as never having been lost, and statelessness
never having had occurred, seems to be the ideal solution. However, this imposed solution is
problematic from the point of view of protection of the persecuted stateless population, as well as
respect for their will and maximization of their empowerment through rights.
Revocation of nationality that occurs in the context of severe persecution may result in the
former nationality no longer having much of an emotional appeal to the discriminated
population. The former nationality may be associated with forced displacement, abuse, loss of
family members, or other traumatic events. Subjectively, and perhaps even objectively, the
prospect of receiving protection from the state that recently conducted the persecution may not
be acceptable to the victims, even if the political regimes have changed. It is therefore
questionable whether it is ethical to simply declare the denationalizing laws as null and void, and
consider the denationalization as never having had happened, merely for the sake of highest
results in terms of avoiding statelessness.
Numerous Jews who possessed German citizenship before the 1930s lost their citizenship in the
years before and during the Second World War through the laws and administrative acts
introduced by the Third Reich. The system of nationality statuses under the Third Reich was
rapidly changing and not always crystal clear with regard to, in particular, Jews who remained on
the territory of Germany.576 Those living abroad and deported to concentration camps were
denationalized through a chain of discriminatory laws, regulations, administrative acts and
practices. Many of them thereby became, and some remained, stateless.
By virtue of laws and regulations of 1933, the revocation of German citizenship from Jews
residing abroad took place on a case-by-case basis, and targeted in particular those who
naturalized in the interbellum period.577 The authorities had broad discretion to revoke
naturalizations that were not ‘deemed to be desirable’, and to deprive anyone, whether a citizen
by birth or a naturalized citizen, who ‘harmed German interests’ of their citizenship provided
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they had residence abroad.578 The implementing regulations for this legislation indicate that the
German citizens of Jewish descent were the main addressees of these measures. 579 Later in 1941
the Eleventh Decree to the Reich Citizenship Law collectively deprived all the German Jews
who lived abroad of their nationality,580 so an individual decision based on ‘harm to German
interests’ was no longer required. It also declared automatic loss of German nationality for Jews
who relocated abroad.581 The relocation did not need to be voluntary, and thus all the deportees
to the concentration camps in Poland fell under this regulation and lost their German citizenship.
Returning to the Reich did not result in the recovery of nationality. 582
The nationality status of Jews who remained within the Reich was not very clear. In 1935 a
number of laws and regulations were passed distinguishing between various classes of German
nationals, based on racial grounds, in the access to their rights. 583 Jews were classified as the
lowest ranking nationals with progressively diminishing rights. The regulations are worded in
ways that suggest that Jews who remained in the territory of Germany retained a formal bond of
nationality with the state. A regulation implementing a Reich Citizenship Law of 1935 which
declared that ‘[a] Jew cannot be a citizen [in German – Reichsbürger] of the Reich’,584 referring
here to citizenship (Reichsbürgerrecht) in a meaning different from nationality (in German Staatsangehörigkeit), where citizenship (Reichsbürgerrecht) was the highest class of nationality
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(Staatsangehörigkeit) reserved for persons of “German race”. Members of other races were still
nationals (Staatsangehörige), but not citizens (Reichsbürger), which meant they had the duty of
obedience towards the state and had some rights guaranteed to them, such as the right to life,
property and economic activity, but the range of rights was gradually shrinking over the years. 585
Thus, while the content of the nationality of German Jews in Germany was disappearing, the
mere formal legal bond remained in existence; while the Jews who (were) relocated outside the
Reich formally lost their nationality.586
The denationalization of Faili Kurds in Iraq under the Saddam Hussein regime has many
parallels with the denationalization of German Jews under the Third Reich. The Faili Kurds lived
in Iraq since the Ottoman period. Their religion is Shia Islam, unlike the majority of other
Kurdish communities who are Sunni Muslims. Faili Kurds have historically resided in the border
regions between Iraq and Iran. Nowadays many Faili Kurds live in Baghdad and near the Iranian
border in Iraq.
By Decree 666 of the Revolutionary Command Council of Iraq of 26 May 1980, many Faili
Kurds were deprived of their Iraqi citizenship on the basis of being disloyal to ‘the homeland,
people, higher national and social objectives of the Revolution’.587 It is estimated that this
provision was used to deprive 250,000 to 300,000 Iraqis Faili Kurds of Iraqi citizenship, under a
claim that they supported Iran and were disloyal to Iraq. This was combined with property
seizures and exile to Iran, where affected persons lived in camps without access to government
services such as health, education and employment.588 Some of the Faili Kurds who could prove
Iranian ancestry were able to obtain Iranian citizenship, but others were left stateless.
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When the relevant regimes fell, the persecuted minorities were welcomed to restore their lost
nationalities. The restoration of German citizenship is regulated by the German Constitution,
Article 116(2), which reads:
Former German citizens who between 30 January 1933 and 8 May 1945 were deprived of
their citizenship on political, racial or religious grounds, and their descendants, shall on
application have their citizenship restored. They shall be deemed never to have been
deprived of their citizenship if they have established their domicile in Germany after 8 May
1945 and have not expressed a contrary intention. 589
This provision gives the right to everyone who lost German citizenship as a part of
discriminatory policies of the Third Reich, and to their descendants, to obtain German
citizenship upon mere expression of will through application. For those who relocate to Germany
the nationality is restored retroactively as if it has never been lost, unless the person expresses a
wish to the contrary. The will of the individual is clearly emphasized in this provision. The
citizenship is not restored as a matter of automatic annulment of discriminatory laws. Later
commentaries on this law also emphasize the importance not to impose a nationality against the
will of victims:
It is not […] the purpose of these laws […] to cause persons against their will to recover
their lost German nationality. [] Restoration of nationality is granted at the request of the
persons concerned .590

In Iraq, Articles 17 and 18 of the 2006 Nationality Law repealed Decree 666 of the
Revolutionary Command Council restored Iraqi nationality to denationalized Faili Kurds:

Article 17
Decision No. 666 of 1980 issued by the (defunct) Revolutionary Command Council shall
be repealed and Iraqi nationality shall be restored to all Iraqis deprived of their Iraqi
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nationality under the said as well as all other unfair decisions issued by the (defunct)
Revolutionary Command Council in this respect.
Article 18
Any Iraqi, who was denaturalized on political, religious, racist or sectarian grounds,
shall have the right to restore his Iraqi nationality, subject to submission of an
application to this effect. In the case of his death, his children, who have lost their Iraqi
nationality consequent to his father's loss of nationality, shall have the right to submit an
application to restore Iraqi nationality.591

The two articles taken together are not clear on the issue of whether nationality is restored
automatically, or whether each individual needs to express a wish to that end before the
nationality is restored. Article 17 of the Nationality Law repeals the denationalizing legislation,
and proclaims that ‘nationality shall be restored to all Iraqis’ [emphasis added] who lost it due to
the discriminatory legislation of the former regime. This phrasing suggests an automatic
(although not retroactive) restoration of all the lost citizenships to all the victims of
denationalization, regardless of their will. The next article, however, paints a different picture,
and speaks of the ‘right to restore his Iraqi nationality, subject to submission of an application’,
emphasizing the presence of a right, and the agency of the individual whose nationality was lost
to decide on when and how to invoke the right.
Existing reports on the implementation of these two articles indicate that they are strongly
interpreted in light of the wording of Article 18, and the affected individuals need to submit an
application along with extensive documentary evidence in order to exercise their right to
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restoration of nationality.592 Some have troubles accessing the documents required with such an
application, which results in inability to exercise the right to the restoration of their nationality. 593
This indicates that in practice nationality is neither automatically restored, nor always available
to the Faili Kurds as a matter of right. The will of the individual is taken into account to the
extent that the lost nationality is not imposed. There is, however, no evidence of an effective
right to access the lost nationality; the ability to invoke the relevant right is impeded by
problematic procedures.594 Such a situation is far from being in line with a rights-based
approach, as affected persons are not empowered through any nationality rights they can invoke
to address their vulnerability.
Commentators referred in this context to the potential unwillingness, and not only the practical
inability, of stateless Faili Kurds to restore their Iraqi citizenship;595 and that stateless
communities ‘deliberately shy away from registration and regularisation’ as that ‘has done many
of them little good in the past’.596 In-depth research into the protection needs of this population;
and whether those are fulfilled by the acquisition of Iraqi citizenship is largely absent.

Automatic retroactive reacquisition of nationality is the best way to achieve the elimination of
created cases of statelessness; but it does not necessarily coincide with the interests of every
affected person.
In neither of the two cases discussed were the nationalities automatically retroactively restored.
In both cases, nationality was restored on the basis of applications through which affected
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persons expressed their interest to restore their lost nationality. In the case of legislation restoring
citizenship to the German Jews, the need for a prior application is clearly stipulated in the
Constitution, not leaving any doubt as to the possible automatic nature of restoration of
citizenship. Subsequent literature and policy documents emphasized the symbolic as well as
practical importance of the victim’s right to choose when and how to restore their lost
nationality.597 The policy complies closely with the rights-based approach, framing the
restoration of nationality as a matter of a strong right of affected persons, not an objective target
that affected persons merely undergo.
In the Iraqi case of Faili Kurds, the legislation is less clear, but in practice nationality was not
restored automatically. Affected persons could choose to remain stateless, but it is questionable
to what extent the choice to restore nationality was in fact accessible as a matter of right. Despite
the wording of the legislation, which refers to the right to restore Iraqi nationality, the reports of
practice question the accessibility of nationality, quoting bureaucratic hurdles that proved
prohibitive for some victims in attempting to restore their Iraqi citizenship. Moreover, the reports
about distinct IDs issued to Faili Kurds, which distinguish them from the general population, in
combination with the history of discrimination, raise questions as to the extent to which access to
the right to restoration of the nationality is impeded by risk of discrimination. In order for the
policy of restoration of Iraqi citizenship to comply with the rights-based approach, nationality
would need to be available as a matter of a strong right, not impeded by bureaucratic hurdles,
and not threatened by risk of discrimination in the form of distinct IDs. Policy institutions who
adopt the rights-based approach need to address the case by prioritizing empowerment of
affected persons’ rights over any other consideration, such as reducing the numbers of stateless
persons.
The UNHCR’s Tunis Conclusions address the issues of restoration of nationality that was lost in
violation of international norms, and draws a clear distinction between the context of
persecution, where affected persons should be given the right to choose, and other contexts,
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where affected persons should preferably not have such a right according to the Tunis
Conclusions:
If loss or deprivation of nationality took place in violation of international law, including
the rules of the 1961 Convention, the State has an obligation to restore, to the extent
possible, the situation existing before the violation occurred. The principal remedy for
loss or deprivation of nationality contrary to the 1961 Convention and international
human rights law is restoration of nationality. In order to be effective and to address all
persons affected, restoration of nationality generally must be automatic and preferably
with retroactivity to the moment of deprivation. Requiring the persons concerned to
reacquire nationality through regular naturalization procedures would not fulfil these
requirements. Participants highlighted a range of relevant State practices, including in
relation to violations of the right to a nationality which occurred many years prior or to
previous generations. Where reacquisition of nationality requires an application, factors
such as lack of information on procedures, costs, administrative requirements and
corruption may exclude many of the individuals concerned. Remedies must ensure also
the enjoyment of rights acquired while the person was a national.
In some circumstances, arbitrary deprivation of nationality may be linked to past
persecution against a specific population. In such cases, following a change in
circumstances in the country concerned, it may be appropriate to provide for a simple,
non-discretionary application procedure so that those individuals can reacquire
nationality.598

A similar distinction is made by the UN’s ‘Study on Statelessness’ from 1949 which speaks of
‘the right of reinstatement [of] nationality of origin to persons deprived of that nationality for
racial, political, or religious reasons’ [emphasis added] 599 and about the need to ‘reinstate in
their nationality of origin persons who have obtained an expatriation permit but not acquired a
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new nationality’.600 There thus seems to be a tendency in policy documents to distinguish
between victims of persecution, whose access to nationality should be framed as a matter of
right, and those who lose nationality under other circumstances, whose nationality should be
restored as a matter of objective target. Victims of persecution appear to an outsider to have valid
objective reasons for perhaps not wanting to re-require the former nationality. Granting them a
choice in the form of a right to a nationality, and imposing a nationality on others, reflects an
outsider’s assessment of the ‘needs’ of affected persons. Such assessment leads to a conclusion
that one group is ‘miserable’ enough to be empowered through rights, and another group not
miserable enough to justify such empowerment through rights, yet vulnerable enough to need
changes imposed on them. This is not in line with the rights-based approach to statelessness
policies, which requires empowerment through rights of all individuals affected by policies that
address vulnerability.
Individuals may want to choose not to make use of their right to restore their former nationality,
as well as to acquire any other nationality, for a variety of reasons. It is in the nature of the
concept of ‘right’ to empower the right-bearer to invoke the right as well as not to invoke it, in
whatever context, without having to state reasons for either choice. 601 The cases where
nationality was withdrawn under traumatic discriminatory circumstances are an extreme example
where the importance of personal choices is sharply apparent, and evokes empathy of observers.
In such extreme examples, granting rights as opposed to imposing nationalities feels intuitively
more ethical. However, in less extreme cases, where no traumatic historical atrocities are
involved, the importance of rights as opposed to patronizing assumptions about what every
nationality means to every specific person is equally important. As long as a policy claims to
want to empower and represent stateless persons, it needs to pursue empowerment though
nationality rights rather than imposition of a nationality, without requiring justification for
personal decisions about whether and how to invoke that right.
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8.6 Concluding remarks

The examples of policy responses to statelessness discussed in this chapter illustrate that the
current policy discourse on statelessness that prioritizes objective quantifiable target of
avoidance of statelessness does not always empower affected persons, and does not always
achieve results coherent with the wishes of affected persons. The assumption that ‘every State
protects its nationals’ is convenient but wrong. 602

The contrasts between the rights-based approach to statelessness policy and the current approach,
which prioritizes objective targets, are more apparent when the avoidance-focused statelessness
policy fails to speak on behalf of the persons whose vulnerabilities it supposedly addresses.
These cases also show that entitlements to various relevant rights, such as rights to specific
nationalities, right to statelessness status determination, and rights to protection, can perfectly coexist with each other within a rights-based policy. The tensions occur merely when objectively
quantifiable goals are formulated by policy institutions, and those may clash with the will of
affected persons, or with each other.
In the case of Samvel, a policy response that encourages the acquisition of the most accessible
nationality risks a deterioration in the human rights situation of the affected person, against his
wishes. Instead, a policy that prioritizes Samvel’s empowerment through rights, without
objective criteria to assess his choices as to whether, when, and how to invoke his rights, allows
him to choose how to navigate the intricacies of his complex nationality situation. Under the
rights-based approach, the overall statelessness policy is not responsible for balancing the
protection considerations of Samvel against the goal of avoiding statelessness; instead it
recognizes the agency of affected persons to establish their own priorities in the context of any
such tensions by deciding whether, when and how to invoke their nationality rights.
In the case of Dutch registration of statelessness status, instructions to civil servants that
discourage registration of statelessness may be perceived to support solutions that involve a
602
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nationality, but instead deny affected persons an essential right to recognition of their nationality
situation. According to the rights-based approach, establishment of the statelessness status is a
matter of individual right. Identification of statelessness, as a right, does not clash with rights to
acquire a nationality, as individuals can choose which of the rights to invoke and in which order,
so as to maximize their own empowerment, and address their own vulnerabilities.
In the case of the Latvian non-citizens, Latvian nationality is a beneficial status, but the
protection ‘gap’ between the relevant stateless population and the nationals is not extreme. A
high level of protection of this specific stateless minority has been mentioned as a possible factor
demotivating the stateless persons from naturalizing. This fact creates tensions between the wellachieved goal of protection of stateless persons and the goal of avoiding statelessness, which it
might be interfering with. Under the rights-based approach such tensions are resolved, as each
affected individual is empowered to decide whether, when, and how to invoke their right to
Latvian nationality. Refusal to rely on this right, and resulting statelessness, is not a sign of
failure from the point of view of the rights-based approach. The rights-based approach can,
however, be relied on in the context of Latvian non-citizens to criticize the conditionality on the
right to access Latvian nationality, and to argue for easier access to this right, but not the
individuals’ choice not to acquire the nationality.
The cases of German Jews and Iraqi Faili Kurds describe rules for restoration of nationalities that
carry traumatic connotations for affected stateless persons. In both these cases access to the
nationality was formulated as a matter of right and of a choice of affected persons, and relevant
international policy documents seem to also emphasize the importance of choice in certain cases,
but only where relevant nationality is specifically linked to former persecution. Under the rightsbased approach, however, all affected person under policies that address their vulnerability
should be empowered to make their own choices through recognition of their rights. The
relatability of their considerations for an external observer should not be used to judge and police
the choices of affected vulnerable persons as to whether, when, and how they invoke their
nationality rights.
The assumption of nationality as the only pathway to empowerment, however, is deeply rooted
in legal and political scholarship on nationality, state membership and statelessness. Tendayi
Bloom rightly point out that ‘[i]t can sometimes be difficult for theorists in the liberal tradition to
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examine citizenship divorced from the mythology of emancipation surrounding its
development’.603
There is a lack of discussion of cases where nationality is not empowering, and where
statelessness may be empowering instead. On the rare occasions that such discussions do take
place, the relevant examples are often portrayed as exceptions to the general rule of transition
from statelessness to nationality being a positive and desirable development. Authors emphasize
the exceptional reasons that individuals in such exceptional cases have for rejecting a nationality,
ensuring that those reasons are relatable and understandable to an outsider. 604 However, under a
rights-based approach, a right-holder does not owe an outsider a reasoned explanation as to
whether, when and how he or she chooses to invoke a specific right. Such choices remain
entirely within the discretion of the right-holder. If such a choice is denied, or motivations for it
policed, the person in question is not a right-bearer, and the benefits given to him or her are not
rights. While it may be interesting to explore motivations of specific groups or individuals for
choosing to reject a nationality under specific circumstances, under a rights-based approach such
motivations cannot be framed as a justification for approving their choice, or allowing them a
choice at all. It is in the nature of a right to empower the right-bearers, instead of imposing
obligations on them, or holding them accountable. Therefore, under the rights-based approach
the freedom to choose whether, when and how to invoke the right to a nationality cannot be
limited to minorities with aspirations for statehood, formerly persecuted minorities, and
individuals who face relatable forms of disadvantages from potential nationalities.
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9 Conclusion and discussion
9.1 Conclusion

In my thesis I make a case for adopting a rights-based approach to statelessness policies, as it is
the only approach that prioritizes the empowerment of affected persons. Current statelessness
policies set objective quantifiable targets in relation to avoidance of statelessness, and prioritize
those over the more rights-focused measures on the protection of stateless persons. Such an
approach contradicts the principles of empowerment of affected individuals through rights, and
therefore falls short of being rights-based. I illustrate that replacing statelessness with a
nationality cannot be presumed to be empowering for all persons affected by statelessness
policies. Nationalities may be associated with problems, instances of statelessness may be
empowering, and while one status eliminates the other, none is a problem or a solution per se,
and therefore neither solves the other. Instead of cancelling out statelessness with nationalities,
statelessness policies should focus on empowering individuals affected by statelessness.
In the introductory chapter I asked the following question:


How should statelessness policies prioritize empowerment of affected persons?

My answer is that statelessness policies should prioritize the empowerment of affected persons
by adopting a rights-based approach. A rights-based approach consists of equipping affected
persons with legal rights, and is often opposed to approaches that set objective quantifiable
targets. Under the rights-based approach, by choosing how to invoke (or not invoke) rights in
various contexts, affected persons become individually empowered to address their problems in
the way they see fit. Moreover, they become active decision-makers in the process of
statelessness policy development, which leads to optimal representation of their interests. In
chapter 7 I discuss how current statelessness policies need to change in order to prioritize the
empowerment of persons they affect through adopting the rights-based approach. I argue that
rights-based values are not completely absent from the current statelessness discourse. The
rights-based approach is dominant in the way protection measures for stateless persons are
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framed and implemented, and it is influential in the discourse on the identification of stateless
persons. Even in the context of avoidance of statelessness, the frequent references to the right to
a nationality indicate the influence of rights-based ideas. Unfortunately the goal of avoidance of
statelessness is ultimately framed as an objective, quantifiable target to reduce the numbers of
stateless persons, where rights are mere tools towards achieving this target rather than being an
end goal in themselves. This is particularly obvious in the way statelessness policies approach
the issue of voluntary statelessness. The goal of avoidance of statelessness, being the least rightsbased element of the current statelessness policies, is moreover prioritized over the goal to
protect and identify stateless persons. The statelessness policy overall thus suppresses its rightsbased aspects in favour of other policy approaches that do not prioritize empowerment of
affected persons through rights. I suggest that by reconsidering the priorities among the current
goals on statelessness, revising the language that frames the policy discourse, as well as altering
specific rules so as to achieve a greater focus on empowerment of affected persons through
rights, the statelessness policies can embrace the rights-based approach, and thereby live up to
their own claim of representing affected persons, empowering them and acting on their behalf.
This concluding chapter takes a step back to look at two main themes in this thesis that shaped
the answer to the research question: first, the role of language and definitions in the way current
statelessness policies are critically evaluated and second, the role of rights in conceptualizing
empowerment.

9.2 Language, discourse, and the power of defining

Many of the problems identified in the current statelessness policies are rooted in the lack of
clarity surrounding the definitions of the core concepts. This lack of clarity creates space for a
misleading illusion of empowerment through nationality. I illustrate that the constitutive
definition of a national under international law is simply a person who is considered to be a
national by a state. A stateless person, as per the international definition, merely lacks a state that
considers him or her as its national. Both are based solely on the state’s perspective, and do not
involve any external objective criteria about how the relationship between the relevant state and
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individual has been formed, and what its content is. I argue that these are the correct definitions
of nationality and statelessness not (necessarily) because this is how they have been codified
under international conventions, and not because they are optimal, but because this is how
international law in fact distinguishes between nationals and stateless persons.
Such definitions, however, have on multiple occasions been observed to be too simplistic for
such complex phenomena as nationality and statelessness, because, among others, no place is
given to the notions of empowerment and rights. Not only the definitions seem not to cover the
complexity of what nationality and statelessness are, they are not easily reconciled with current
international statelessness policies that aim to eliminate statelessness.
A common approach in scholarship to these definitions that appear too simplistic and do not
support policies on statelessness has been to re-think the definitions. This approach is very
valuable as it acknowledges the problems with the default (de jure) international legal definitions
of nationality and statelessness; namely that they are in fact not based on anything other than the
state’s perspective on a person’s membership in that state, and that such definitions in fact do not
justify the problematic policies. Defining nationality and statelessness as something else
potentially opens the door for including all those complexities the two statuses are so closely
associated with, such as enfranchisement, loyalty, ‘rights, dignity, identity, inclusion, equality and
a home’. 605 Changing the definitions may lead to a sense of satisfaction at having covered the full

meaning of two complex phenomena. Moreover, if nationality is defined as all the good things,
and statelessness is defined as all the bad things, the policies to end statelessness make a lot more
sense.
However, this approach has the important disadvantage of never being able to ‘talk to’ laws and
policies, because no matter how hard all parties involved may try to pretend otherwise, the same
words will mean different things. One may define nationality as membership in a state that
entails certain minimum political participation, or that ensures access to the territory, or freedom
from persecution in the state of nationality, or even as a sense of belonging. However, if
international laws and policies were indeed to adopt such criteria of a constitutive definition of
nationality, it would mean that everyone who is not enfranchised is stateless, everyone who
605
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cannot access their state of nationality is stateless, everyone who is persecuted is stateless, or
even everyone who does not experience a sense of belonging to a state is stateless. I do not think
it is feasible to redefine nationality and statelessness at the international level in such a way.
Depending on the exact content of the alternative definitions, which differ tremendously per
author, I may agree that re-definitions can be desirable, but I do not believe they are achievable.
In the unlikely event that an agreement could be reached as to what criteria such an alternative
definition would need to be based on, the implications of constitutively re-defining nationality
would be far-reaching, and extend far beyond the domain of statelessness policies. For example,
if states are no longer free to consider individuals whom they persecute as their nationals,
persecuted minorities may face serious challenges in how they formulate political and legal
claims within the state they live in. If enfranchisement is a criterion, non-democratic states could
not be considered to have (many) nationals, and possibly consequently could not be considered
as states at all. If a certain minimum set of rights were the criterion, states would, whether they
like it or not, de-nationalize people by violating any of the rights included in the set.
Adopting alternative (de-facto) definitions of nationality and statelessness is therefore counterproductive for coherent discussions between scholars and policy makers about statelessness
policies. Such definitions may contribute to a false sense of agreement, for example that
statelessness is undesirable, and nationality is beneficial. Alternative (de facto) definitions of
statelessness, while often expressing valid policy criticism, indirectly contribute to an unhelpful
illusion of nationality being an idealized version of what it actually is. The resulting discourse
places expectations on nationality to solve problems that this status per definition is in no way
qualified to solve.
A constructive critical discussion with statelessness policy makers is only possible if everyone
acknowledges and adopts the terminology of international law’s constitutive definitions of a
national and of a stateless person. Other phenomena, problems, and benefits associated with
both, such as access to human rights, identity, belonging, discrimination and enfranchisement,
have words of their own that can be relied on to express relevant ideas, as well as to criticize and
formulate policies. Instead of re-thinking what nationality and statelessness mean in order to
achieve coherence with the policy initiatives to end statelessness and to promote nationality, I
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suggest to accept what nationality and statelessness actually are, and to reconsider policies that
aim to promote or end them.
In the end, an exercise in redefining nationality and statelessness, while possibly making rights
more visible, still ultimately supports a policy discourse that chases objective goals, and decides
for the affected persons what is best for them, rather than letting them decide. Re-defining
nationality and statelessness in de facto terms does not prioritize empowerment and
representation of affected persons in the same way as the rights-based approach does, and thus
does not optimally address their vulnerability.
Thus, while I often agree with the problems implicitly or explicitly identified as the reason for
needing de facto definitions, namely that nationality does not (necessarily) remedy what is wrong
with statelessness, I do not think solutions lie in getting the international legal and policy regime
to re-think constitutive definitions of nationality and statelessness. Instead, the constitutive
definitions of nationality and statelessness, as used within the policy discourse to distinguish
between nationals and stateless persons, need to be acknowledged by any realistic solutions. A
rights-based policy does not need to alter these definitions, it does not need to idealize nationality
or demonize statelessness to achieve its objective of empowering affected persons through rights.

9.3 Rights as a path from vulnerability to empowerment

In this thesis I argued that current statelessness policies lack a rights-based approach. This does
not mean that they do not invoke, apply, use, or promote rights. In fact, rights play an important
role in the current discourse on statelessness, yet the rights-based approach that places
empowerment through rights at the core of a policy is lacking. References to rights within a
policy, without the policy actually being rights-based in the sense of promoting empowerment
through rights, are a mixed blessing. On the one hand, references to rights give the concept of
rights a place in the policy discourse, creating opportunities for critical analysis that can result in
more coherence with rights-based values. On the other hand, references to rights, without a
rights-based approach, can create a misleading assumption that empowerment of affected
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persons is in fact prioritized or achieved. Below I summarize two main ways in which the
current policies on statelessness invoke rights, and explain in what way such appeals to rights are
distinct and different from adopting the normative framework of empowerment through rights
which defines the rights-based approach.
Firstly, nationality under the current policy regime on statelessness is often framed and
celebrated as a gateway to (human) rights, or as a collection of rights. In chapter 3 I have
discussed extensively the relationship between the concepts of nationality and rights, and
illustrated the problems with seeing nationality as a magic potion that enhances and realizes
rights. The effects of each nationality on the rights situation of each individual may differ under
different circumstances; and those differences are not merely different degrees of empowerment.
Nationality can be disempowering and can have a negative impact on the human rights situation
of affected persons. Thus, making an unfounded blanket assumption that nationality leads to
improvement in the rights situation, and subsequently working towards everyone being a
national without regard to each person’s individual circumstances, wishes or needs, does not
constitute a rights-based approach. It is a misleading discourse, which invokes the terminology
of rights without promoting empowerment of individuals whose rights are at stake.
Second, rights rhetoric is used in the current policy discourse on nationality to proclaim a human
right to a nationality. Treating nationality as a matter of human rights in principle supports the
rights-based approach. However, I argue that current statelessness policies do not actually give
full effect to the meaning of the human right to a nationality, and do not fully rely on it as a tool
of empowerment. Under the current laws and policy documents there is insufficient respect for
the agency of the right-holder to decide whether, when and how to invoke their right to a
nationality. The fact that voluntary statelessness is prohibited or strongly discouraged is a clear
illustration of this lack of respect for the agency of the right-holder. The importance of
voluntariness is also deeply rooted in the scholarship on state membership, as discussed in
chapter 4. The conceptualization of nationality as a right and the conceptualization of nationality
as a contract overlap when it comes to the importance of voluntariness and agency of individuals.
Full commitment to nationality as a human right would also imply that this right is inalienable
and cannot be waived, and thus individuals who renounce or reject a specific nationality remain
fully entitled to a nationality simply by virtue of being human, and efforts towards their ability to
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realize that right should continue. Instead of using the human right to a nationality as a tool of
empowerment, the statelessness policies rely on it more often to demonstrate that being a
national is something everyone should simply be. This association between something that is a
human right always being something good or necessary is my only objection against ‘crowning’
the right to a nationality as a ‘human’ right.
A rights-based policy approach does not need to rely on human rights only, and a mere reference
to human rights terminology certainly does not constitute a rights-based approach. I do not think
that resolving the question of whether nationality as a right deserves to be included in the list of
human rights is essential for my thesis. The status of ‘human’ gives a right universal legitimacy,
inalienability and political importance, which is a helpful ideological tool. However, the status of
‘human’ is not necessary for a right to be part of a rights-based policy. The aim of a rights-based
approach is to address vulnerability through empowerment, by granting agency and
representation to the vulnerable. The relevant rights for each specific policy depend on the
vulnerabilities at play. In the context of statelessness policies the right to a nationality may be
essential, but certainly not sufficient. The right to statelessness may be equally important, which
is not currently a right commonly accepted as ‘human’. Other rights associated with the
vulnerability of those affected by statelessness, such as freedom from discrimination, political
rights, and a variety of other basic human rights, need to be pursued within a rights-based policy
on statelessness. A rights-based policy does not discipline the vulnerable into specific actions,
but instead expands the range of options available to them, and fosters their agency to address
their own vulnerability by deciding whether, when and how to invoke their rights.
The rights-based approach to statelessness policies poses particularly interesting challenges with
regard to the position of children in the debate on the right to a nationality. As discussed in
chapter 3, section 3.3.3, human rights of children often cannot be fully qualified as rights in the
liberal meaning as tools of empowerment, as children’s empowerment to make choices is limited
by considerations to protect their best interests, sometimes against the wishes of the rightsholder. Parents are often the representatives of the wishes of children as rights-holders, but
human rights of children sometimes limit the agency of parents to decide for their children about
how the relevant rights are to be invoked. Human rights of children often empower the holders of
correlative duties also to decide on how human rights are to be invoked against those very same
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duty-holders. This system can be justified by reference to the collective responsibility of all
adults to care for all children, which is a strong, universally shared sentiment expressed in a
nearly-universally ratified Convention on the Rights of the Child. However, I do not believe that
this system is truly a system of rights. Most individuals acquire their nationality automatically at
birth, and it is difficult to describe that process as rights-based. In this context, a consistent
implementation of a rights-based approach might result in a system where states can no longer
maintain the stability of their populations by automatically assigning nationality to certain
children at birth. However, without the commitment to the rights-based approach statelessness
policies cannot address the vulnerability of affected persons, and should not invoke the concept
of rights to create an illusion to the contrary.
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Summary in English
In this thesis I argue that current policies on statelessness fail to prioritize the empowerment of
affected persons. I suggest adopting a rights-based approach to statelessness policies to remedy
that problem. In Part I, I focus on the meanings of the concepts of nationality and statelessness.
Deeply rooted yet unfounded assumptions that nationality is by definition good for everyone, and
that statelessness is by definition problematic are at the core of the failure of current policies. I
analyse where such assumptions come from, and why they remain influential. Part II discusses
the current legal and policy discourse on statelessness, identifies the way in which it fails to
empower affected persons, and suggests an alternative. A rights-based approach to statelessness
requires rethinking the language used in policy and law making generally, as well as amending
specific rules that do not prioritize the empowerment of affected persons, such as for example the
prohibition on voluntary statelessness. I discuss four case studies of policy responses to
statelessness to illustrate the practical implications of the current approach and of the proposed
alternative. These cases involve (1) a stateless individual who can acquire the nationality of
Armenia at the cost of fulfilling a high-risk military service, (2) a national registration system in
the Netherlands which avoids recording instances of statelessness as a matter of explicit policy,
(3) the stateless Russian-speaking minority in Latvia, who enjoy a high level of protection in
their country of residence, (4) a comparison of two historical policies on restoration of
nationalities which had been withdrawn in the context of political persecution, namely the case
of the Jewish population who lost German nationality during the Nazi regime, and the case of the
Faili Kurd population who lost Iraqi nationality during the regime of Saddam Hussain. I
conclude that by adopting a rights-based approach, statelessness policies no longer need to draw
their justifications from an unfounded idealization of nationality, and an equally unfounded
demonization of statelessness. Instead of focusing on turning stateless persons into nationals, a
rights-based statelessness policy empowers affected persons to choose whether, when, and how
to invoke the relevant rights. This puts the power to define the problem as well as its solution in
the hands of those affected by the policies.
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Samenvatting in het Nederlands
In dit proefschrift wordt de stelling ontwikkeld dat het huidige beleid ten aanzien van
staatloosheid geen prioriteit geeft aan de emancipatie van degenen wier bestaan door dit beleid
wordt beinvloed. Om dit te veranderen, stel ik voor om een op de rechten van betrokkenen
gebaseerde benadering toe te passen om dit probleem op te lossen. In Deel I bespreek ik de
betekenis van de begrippen van nationaliteit en staatloosheid. Diepgewortelde maar ongegronde
veronderstellingen, zoals dat nationaliteit per definitie goed is voor iedereen, en dat staatloosheid
per definitie problematisch is, zijn de hoofdoorzaak van de tekortkomingen van het huidige
beleid. Ik analyseer waar zulke veronderstellingen vandaan komen, en waarom ze zo invloedrijk
blijven. In deel II wordt daartoe het huidige juridische en beleidsdiscours op het gebied van
staatloosheid besproken, en wordt vastgesteld hoe dit tekortschiet bij het emanciperen van
degenen op wie dit beleid zich richt. Voorgesteld wordt om om in plaats daarvan een op de
rechten van betrokkenen gebaseerde benadering toe te passen. Zo een benadering vereist het
heroverwegen en opnieuw doordenken van het taalgebruik in het huidge juridische en
beleidsdiscours in het algemeen, en het aanpassen van specifieke regels die geen prioriteit geven
aan de emancipatie van de doelgroep, zoals bijvoorbeeld het verbod op vrijwillige staatloosheid.
Ik bespreek vier casus van beleidsreacties op staatloosheid, ter illustratie van de praktische
implicaties van de huidige benadering en het voorgestelde alternatief. De casus betreffen (1) een
staatloze die de Armeense nationaliteit kan verkrijgen door een risicovolle militaire dienst te
vervullen, (2) een nationaal registratiesysteem in Nederland dat als expliciet beleid heeft om het
opnemen van staatloosheid te vermijden, (3) de staatloze Russisch-sprekende minderheid in
Letland, die een hoog niveau van bescherming geniet in hun land van verblijf, en (4) een
vergelijking van twee historische benaderingen van het herstellen van de nationaliteit die in het
kader van politieke vervolging waren ontnomen, c.q. de Joodse bevolking die de Duitse
nationaliteit verloor tijdens het Naziregime, en de Feili-Koerden die de Iraakse nationaliteit
hebben verloren tijdens het regime van Saddam Hoessein. Ik concludeer dat bij een op rechten
gebaseerde benadering het staatloosheidsbeleid niet meer gerechtvaardigd hoeft te worden met
een ongegronde idealisering van nationaliteit en een evenzeer ongegronde demonisering van
staatloosheid. In plaats van krampachtig te proberen alle staatlozen in staatsburgers te
veranderen, stelt een dergelijk staatloosheidsbeleid mensen in staat te kiezen of, wanneer, en hoe
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ze beroep willen doen op de relevante rechten. Dit geeft degenen die onder het beleid vallen de
macht en vrijheid om zowel het probleem als de oplossing zelf te definiëren.
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