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5 International policy goals on statelessness
5.1 Introductory remarks

The first part of the thesis draws a distinction between constitutive definitions and regulative
norms on nationality and statelessness, and makes a claim that the conflation of those norms and
definitions leads to problematic policy making. The second part focuses on statelessness policies,
drawing on the first part to explain the problems of the current policy discourse, and to suggest a
new approach to statelessness policies that empowers affected persons through rights. This
chapter first introduces and describes current international policy goals on statelessness.

The international statelessness discourse is pursuing two main goals with regard to statelessness.
The first goal aims at statelessness not being there, or being reduced to a minimum – this goal is
referred to here as ‘avoidance of statelessness’. The second goal concerns the protection of
stateless persons, namely ensuring that stateless persons have access to certain rights. In order to
achieve these goals, it is often necessary to know whether a specific person is stateless, and thus
falls within the scope of a particular legal or policy action aiming to achieve one of these goals.
Identification of stateless persons requires a separate set of legal mechanisms, and can therefore
also be distinguished as a separate statelessness policy goal. 244 In the current statelessness policy
discourse, identification is not framed as an end-goal, but rather a means towards achieving the
other two goals.245 In this chapter I describe the content of these three policy goals on
statelessness, specifically: avoidance in section 5.2, protection in section 5.3, and identification
in section 5.4. In section 5.5 I critically assess the justifications for pursuing policy goals on
statelessness that rely on the conflation of constitutive definitions with regulative norms on
nationality and statelessness.

244

See, for example, UNHCR, Conclusion on Identification, Prevention and Reduction of Statelessness and
Protection of Stateless Persons, No. 106 (LVII), (6 October 2006).
245
See more in section 5.4.1 below. See also Institute on Statelessness and Inclusion, The World’s Stateless,
(December 2014), p. 5.
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5.2 The goal of avoiding statelessness

5.2.1

Introductory remarks

Avoidance of statelessness refers to the broad set of mechanisms which aim at ensuring that
statelessness occurs as little as possible, or, in other words, as many people as possible are
nationals.246 Such mechanisms can be divided into those that prevent new instances of
statelessness from arising, discussed in section 5.2.2, and those that target existing cases of
statelessness, discussed in section 5.2.3. Section 5.2.4 focuses specifically on the UNHCR
current campaign to end statelessness in a decade, and considers to what extent the goal of
eliminating statelessness is achievable. Section 5.2.5 briefly looks at how the goal to avoid
statelessness is incorporated and implemented in the national legal systems.

5.2.2

Prevention

The goal of avoiding and reducing the occurrence of statelessness has a long history in
international law, and pre-dates the UN human rights era. 247 States have been trying to cooperate
to prevent statelessness as much as possible, without compromising their sovereign right to
decide who their nationals are, long before international law was concerned with the wellbeing
of vulnerable individuals.248

246

Theoretically other solutions for eliminating statelessness than acquisition of nationality are also conceivable.
Matthew J. Gibney, for example, writes: ‘[…]ironically, it might be that the very same principles of equality and
security that impel us to put an end to statelessness also require us to start imagining a world beyond states’, in M. J.
Gibney, ‘Statelessness and citizenship in ethical and political perspective’ in Nationality and Statelessness under
International Law by A. Edwards and L. van Waas (eds.), (CUP 2014), p. 62. However, these are not options that
feature in contemporary international policies on statelessness. The terminology of this thesis, as explained in
chapter 2, section 2.2, follows the assumption of binary between nationality vs. statelessness as framed by
international law, and hence the possession of nationality is the only antidote to statelessness discussed here.
247
See, for example, the Hague Convention on Certain Questions Relating to the Conflict of Nationality Laws of 12
April 1930, and the Treaty between the Principal Allied and Associated Powers and Romania (Romanian Minorities
Treaty) of 9 December 1919, Art. 7. See more in R. Donner, ‘The Regulation of Nationality in International Law’,
2nd edition, (Transnational Publishers 1994), pp. 154, 202.
248
See more on contemporary justifications of policy goals on statelessness in section 5.5 below.
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Nowadays, the most influential and widely ratified treaty on preventing statelessness is the 1961
UN Convention on the Reduction of Statelessness (1961 Convention). 249 It obliges State Parties
to grant nationality to otherwise stateless children and to prevent loss of nationality that results in
statelessness later in life. For example, nationality is supposed to be granted to children born on
the State Party’s territory and to the nationals of a State Party, if those children would otherwise
be stateless. These safeguards are not water-tight though. 250 State Parties are allowed to make the
acquisition of nationality at birth subject to a number of exhaustively listed conditions, and as a
result of those, acquisition can be delayed in time or not happen at all, possibly resulting in
temporary or life-long statelessness. For example, a child who does not reside in either the state
of his or her birth or in the state of nationality of his or her parents may not be able to enforce the
right to a nationality against any state,251 even if we assume that all states involved are parties to
the 1961 Convention. As to the prevention of loss of nationality that would result in
statelessness, the Convention generally prohibits such instances of loss, but allows for a wide
range of exceptions to this rule. For example, a naturalized national who resides abroad for more
than seven years and does not register with the appropriate state authorities may lose the
nationality of a State Party and thereby become stateless. 252 Further, State Parties may render a
person stateless if he or she constitutes a serious danger to the vital interests of the State. This
option is, however, only available to states that had such a ground for loss in their legislation
prior to the ratification of the Convention, and made an explicit declaration at the moment of
ratification that they would like to maintain it.253
The 1961 Convention also generally prohibits voluntary renunciation of nationality that results in
statelessness, unless this prohibition hampers the right to seek asylum or leave one’s own

249

70 states have ratified, and 5 more signed, this Convention as of 24 February 2018.
Cf. V. Türk, Foreword to the UNHCR Handbook on the Protection of Stateless Persons, (Geneva 2014). p. 1,
where the author claims that the 1961 Convention ‘provides a comprehensive set of tools for eradicating
statelessness’.
251
UN Convention on the Reduction of Statelessness of 1961, arts. 1, 4.
252
UN Convention on the Reduction of Statelessness of 1961, art. 7(4).
253
UN Convention on the Reduction of Statelessness of 1961, art. 8(2-6). See also L. Bücken and G.-R. de Groot,
‘Deprivation of nationality under article 8 (3) of the 1961 Convention on the reduction of statelessness’, Maastricht
Journal of European and Comparative Law, Vol. 25, No. 1, (2018 - forthcoming).
250
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country.254 Thus, a State Party is violating the 1961 Convention if it generally allows its citizens
to voluntarily become stateless.255
An important cause of statelessness which is not directly addressed in the 1961 Convention, nor
has been successfully tackled in any other treaty with a sufficiently wide ratification rate, is state
succession. The 1961 Convention only sets a requirement that
Every treaty between Contracting States providing for the transfer of territory shall
include provisions designed to secure that no person shall become stateless as a result of
the transfer. A Contracting State shall use its best endeavours to secure that any such
treaty made by it with a State which is not a party to this Convention includes such
provisions.
and that
In the absence of such provisions a Contracting State to which territory is transferred or
which otherwise acquires territory shall confer its nationality on such persons as would
otherwise become stateless as a result of the transfer or acquisition.256

This article cannot by itself ensure that all individuals affected by state succession remain
nationals. In the context of state succession, there can be more than one state losing territory, and
more than one state acquiring new territory, and there may be no treaty regulating nationality
issues negotiated within a reasonable time frame. Many individuals possessing nationalities of
various states involved, and situated anywhere in the world, may be affected by such changes. It
is not sufficiently clear to oblige just the state that acquires territory to grant nationality to
everyone who would otherwise become stateless. The above-mentioned International Law
Commission’s ‘Draft Articles on Nationality of Natural Persons in relation to the Succession of
States with commentaries’ are an illustration of the detailed regulations needed to attempt
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UN Convention on the Reduction of Statelessness of 1961, art. 7(1).
See more on voluntary statelessness in chapter 3, sections 3.3.2-3.3.4 above, and in chapter 7, section 7.3 below.
256
UN Convention on the Reduction of Statelessness of 1961, art. 10.
255
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preventing statelessness in the context of state succession.257 The Draft Articles, although
influential, are, however, not a binding international treaty. 258 At the level of the Council of
Europe a convention was adopted regulating specifically and in great detail issues of
statelessness in the context of state succession, 259 but so far it has only been ratified by seven
states. It can thus be concluded that the international legal regime clearly sets a goal to prevent
statelessness in the context of state succession, but has not achieved much in cultivating legally
binding norms that would help to achieve that goal.
Other international treaties contain legal provisions that aim at preventing statelessness among
specific groups, or in specific regions of the world. 260 For example, the International Covenant
on Civil and Political Rights guarantees every child ‘the right to acquire a nationality’, 261 and so
does the Convention on the Rights of the Child,262 the latter also emphasizing specifically the
undesirability of statelessness among children. The Convention on the Elimination of All Forms
of Discrimination against Women ensures that women do not become stateless as a result of
marrying a foreigner or as a result of the husband changing his nationality. 263 These provisions
illustrate that the goal of preventing statelessness also manifests itself in other human rights
treaties not specifically focused on statelessness.

5.2.3

Remedying existing cases of statelessness

While norms on prevention of new instances of statelessness are relatively well developed in
international law, the existing cases of statelessness are rarely addressed in treaties. The 1961
Convention contains no solutions to existing statelessness. As has been discussed in chapter 4,
257

International Law Commission, Draft Articles on Nationality of Natural Persons in relation to the Succession of
States with commentaries, (1999), in particular Arts. 7, 8 (comment No. 5) and 11 (comment No. 6), adopted by the
UN General Assembly Resolution A/RES/55/153 of 30 January 2001.
258
See more in G. Marrero González, Civis europaeus sum? Consequences with regard to Nationality Law and EU
Citizenship status of the Independence of a Devolved Part of an EU Member State, (Wolf Legal Publishers 2016),
pp. 58-63.
259
Council of Europe Convention on the Avoidance of Statelessness in Relation to State Succession of 2006.
260
Such as the Council of Europe European Convention on Nationality of 1997; the American Convention on
Human Rights, art. 20.
261
UN International Covenant on Civil and Political Rights of 1966, art. 24(3).
262
UN Convention on the Rights of the Child of 1989, art. 7.
263
UN Convention on the Elimination of all Forms of Discrimination Against Women of 1979, art. 9
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granting nationality to adults automatically without their consent, whether they are stateless or
nationals of another state, is generally not acceptable under international law. 264 The will of the
individual, and the discretion of the state to decide on each individual case, are seen as crucial
for the acquisition of nationality during adulthood. Therefore, norms on granting nationality to
stateless adults often carry an optional rather than strictly compulsory nature, or are formulated
as an obligation of best efforts rather than an obligation of result. The 1954 Convention, for
example, contains an obligation to ‘facilitate’ naturalization of stateless persons ‘as far as
possible’, and to ‘reduce as far as possible the charges and costs’ of naturalization proceedings
for stateless persons.265 The European Convention on Nationality, a regional convention within
the Council of Europe, obliges its State Parties to facilitate the access to nationality by a number
of groups, including stateless persons.266 The absence of hard norms in international law about
granting nationality to stateless persons can be linked to the idea of nationality as a contract,
discussed in chapter 4 above, which is particularly influential in practice in cases that concern the
change of nationality status of adults. Such a perspective puts an emphasis on the freedom of
both the state and the individual concerned to be able to choose whether to enter into the social
contract of state membership, which may conflict with the general goal to avoid statelessness as
much as possible.

5.2.4

Ending statelessness?

In November 2014, the UNHCR campaign to ‘End Statelessness in 10 Years’ was launched. 267 It
consists of 10 Actions which aim to address statelessness in various ways, in particular: 1)
resolve existing major situations of statelessness, 2) ensure that no child is born stateless; 3)
remove gender discrimination from nationality laws; 4) prevent denial, loss or deprivation of
nationality on discriminatory grounds; 5) prevent statelessness in cases of State succession; 6)
grant protection status to stateless migrants and facilitate their naturalization; 7) ensure birth
registration for the prevention of statelessness; 8) issue nationality documentation to those with
264

See chapter 4, section 4.4 above.
UN Convention Relating to Status of Stateless Persons of 1954, art. 32.
266
Council of Europe European Convention on Nationality of 1997, art. 6(4g).
267
See UNHCR, Global Action Plan to End Statelessness,(2014).
265
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entitlement to it; 9) accede to the UN Statelessness Conventions; 10) improve quantitative and
qualitative data on stateless populations. 268
The ‘End Statelessness’ campaign, also referred to as the ‘I Belong’ campaign, is an overarching umbrella project for most statelessness-related activities of the UNHCR for the duration
of the campaign. Even though it clearly has a broader focus than reducing numbers of stateless
persons, it is important to consider to what extent the message of in fact doing away with
statelessness altogether makes any sense.
From the content of the campaign it is difficult to conclude that the UNHCR literally believes
that there will be no stateless persons by 2024 as a result of the campaign’s activities. The ten
actions of the ‘End Statelessness’ campaign, such as elimination of gender discrimination in
nationality laws, or even ensuring that no child is born stateless, would strengthen the norms on
preventing statelessness, but cumulatively do not ensure that all existing cases will be resolved,
and no new ones will ever occur, even if those actions were miraculously embraced and enforced
to the fullest extent by all states of the world without exceptions. The ‘End Statelessness’
campaign also does not stipulate an absolute prohibition on loss of nationality resulting in
statelessness, so new cases of statelessness can still be created through nationality loss.
And even if the goals of the ‘End Statelessness’ campaign did in fact provide a water-tight
framework where every individual would be assigned to at least one state, all it would take to
create a case of statelessness is one state going back on some commitment. A state can always
withdraw a nationality from its national and render him or her stateless, or not grant a nationality
to an otherwise stateless child. Such a denial of nationality may not be in line with the principles
of the ‘End Statelessness’ campaign, and may even violate various international obligations of
the state, but if it happens – a case of statelessness will have been created despite these
international principles or laws. Chapter 2 section 2.5 above explains why the fact of being or not
being a national does not depend on international rules about how nationality should be acquired

268

UNHCR, Global Action Plan to End Statelessness, (2014), p. 4.
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or lost. This leads to the conclusion that statelessness can never be ended in absolute terms
through development of norms on how nationality should be acquired or lost.269
Arguably, ending statelessness entirely without redefining it requires fundamentally rethinking
the concept of state sovereignty; 270 or even to ‘start imagining a world beyond states’.271 Such
goals are hardly attainable within the scope of the UNHCR’s End Statelessness campaign, and
would moreover extend far beyond the UNHCR’s mandate on statelessness.
The policy documents that elaborate on the campaign actions also seem to suggest that full
elimination of the problem is not envisaged by policy makers. A world without the stateless is
not a prominent part of the vision, and instead the language of moving in the direction of
reducing instances of statelessness is more common, such as:
The attainment of gender equality in nationality laws worldwide would constitute a major
step forward in preventing statelessness.272
The campaign also urges states to invest in long-term structural legal mechanisms for the
protection of stateless persons, such as statelessness determination procedures, 273 which would
be a rather inefficient proposal if statelessness was indeed to disappear by 2024. 274
Thus, complete eradication of statelessness by 2024 or in any foreseeable future is theoretically
and practically unachievable. The campaign to ‘End Statelessness in 10 Years’, despite its
misleading title, does not actually envisage eradicating the phenomenon, and seems more
269

Interestingly, skepticism about full eradication of statelessness has already been expressed by the special
rapporteur of the International Law Commission M. O. Hudson , in his report ‘Nationality, Including statelessness’,
Yearbook of the International Law Commission, Vol. II, Doc. No. A/CN.4/50, (1952), p. 23.
270
Katherine Tonkiss suggests a fundamental rethinking of citizenship and citizenship rights as being linked to state
membership, see K. Tonkiss, ‘Statelessness and the Performance of Citizenship-As-Nationality’ in Understanding
Statelessness by T. Bloom, K. Tonkiss, and P. Cole (eds.), (Routledge 2017), pp. 241-254.
271
M. J. Gibney, ‘Statelessness and citizenship in ethical and political perspective’ in Nationality and Statelessness
under International Law by A. Edwards and L. van Waas (eds.), (CUP 2014), p. 62.
272
UNHCR, ‘Good Practices Paper - Action 3: Removing Gender Discrimination from Nationality Laws’, 6 March
2015, p. 1.
273
UNHCR, Global Action Plan to End Statelessness, (2014), pp. 16-18, on action 6 - ‘Grant protection status to
stateless migrants and facilitate their naturalization’. See also more on the goal to protect stateless persons and on
statelessness determination procedures in sections 5.3 and 5.4 below.
274
As discussed in section 5.4.1 below, statelessness determination procedures are not only relevant for the
protection of stateless persons, but also sometimes for the prevention and reduction of statelessness – for example if
naturalization is facilitated for stateless persons, or when stateless children qualify for delayed acquisition of the
nationality. However, if statelessness is effectively ended, including childhood statelessness, there would be no need
for such delayed acquisitions or facilitated naturalizations, and hence also no need for determination procedures.
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focused on designing long-term strategies of dealing with statelessness for many decades to
come. The title, however, is problematic not only because it poorly represents the contents of
what the campaign actually can and aims to achieve, but it also frames statelessness in terms that
are unhelpful in empowering affected persons through a rights-based approach. 275

5.2.5

Avoidance goal in national legal systems

Every state has various mechanisms for attributing its nationality to certain categories of persons,
and in this way every single state contributes to reducing the number of stateless persons. None
of the states, however, grants its nationality indiscriminately to everyone, and therefore every
state also contributes to creating statelessness. 276 Nationality laws differ significantly on how
nationality is attributed and withdrawn, which influences the likeliness of statelessness occurring
as a result of a combination of various national laws. Nationality laws are also to a varying
degree in compliance with the international norms stipulated under the policy goal to avoid
statelessness discussed in sections 5.2.2-5.2.3. A survey of nationality laws of 36 European states
by Vonk, Vink and de Groot concluded that ‘nationality law provisions which are relevant to
groups at risk of being stateless to a large extent are in line with international standards’. 277 In the
Americas and Caribbean the grant of nationality at birth ius soli practised by most states is a
strong preventive mechanism for statelessness. 278 There are numerous incompliances with
international standards, however, in the nationality laws of American states in other areas.
Children of nationals born abroad, may, for example, remain stateless, and safeguards against
statelessness in cases of loss of nationality are often lacking. 279 Research on other continents

275

See more on the rights-based approach and the goal to end statelessness in chapter 7 below.
See K. Swider, ‘States as a Root Cause of Statelessness’, European Network on Statelessness Blog, (28 May
2015).
277
O. Vonk, M. Vink, and G.-R de Groot, ‘Protection against Statelessness: Trends and Regulations in Europe’,
EUDO-Citizenship Comparative Report, (May 2013), p. 105.
278
O. Vonk, Nationality Law in the Western Hemisphere. A study on Grounds for Acquisition and Loss of
Citizenship in the Americas and the Carribean, (Brill Nijhoff 2014), p. 387.
279
O. Vonk, Nationality Law in the Western Hemisphere. A study on Grounds for Acquisition and Loss of
Citizenship in the Americas and the Carribean, (Brill Nijhoff 2014), pp. 384-399.
276
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seems to indicate that nationality laws are far from being in compliance with international
standards on avoidance of statelessness. 280
There does not need to be an explicit mention of the goal to reduce statelessness in the
nationality laws of a state for those laws to contribute to avoiding statelessness. Hypothetically, a
state may have no grounds for losing nationality, 281 and very inclusive grounds for acquiring
nationality, in which case it would be in line with international standards on the reduction of
statelessness, without needing to mention the concept of statelessness anywhere in its laws.
Many nationality laws do, however, mention statelessness or even explicitly commit to avoiding
it.282 Statelessness often comes up in provisions on loss of nationality, so that loss of nationality
is restricted or prohibited if it leads to statelessness. Some laws refer to the relevant international
norms on avoidance of statelessness, 283 or explicitly commit to the goals of avoiding
statelessness.284

5.3 The goal of protecting stateless persons

5.3.1

Introductory remarks

280

For example, a study of nationality laws of 54 African states concluded that ‘citizenship laws too often do not
include the measures that in practice protect against statelessness’, see B. Manby, Citizenship Law in Africa. A
Comparative Study, 3rd edition, (Open Society Foundation 2016), p. 1. Large numbers of stateless persons are being
reported in Asia and Pacific and the nationality laws and practices are presumably responsible for the widespread
nature of this phenomenon in the region. See more in Institute on Statelessness and Inclusion, The World’s Stateless,
(December 2014), pp. 78-94.
281
This is, for example, the case in Costa Rica, see Political Constitution of the Republic of Costa Rica of 1949
[including amendments up to 21 June 2011], Title II, art. 16.
282
See, for example, Law on the Citizenship of the Republic of Belarus of 4 January 2010, art. 3; Finnish
Nationality Act, No. 359/2003, of 2003 [including amendments up to 2007], art. 1(2).
283
See, for example, the preamble to the Dutch Nationality Law of 1984.
284
The Finnish nationality act, for example, proclaims that one of its purposes is to ‘prevent and reduce
statelessness’, see Finnish Nationality Act, No. 359/2003, of 2003 [including amendments up to 2007], art. 1(2). The
nationality law of Hungary claims to promote ‘the reduction of cases of statelessness’, see Act on Hungarian
Citizenship, No. LV, of 1 October 1993 [including amendments up to 2009], art. 1(3). Moldovan and Ukrainian
citizenship laws commit to the principles of, respectively, ‘avoidance of statelessness’ (Law on the Citizenship of
Ukraine, N 13, of 2001 [including amendments up to February 2016], art. 2) and ‘prevention of statelessness’ (Law
on the Citizenship of the Republic of Moldova, No. 1024-XIV, of 2 June 2000 [including amendments up to
September 2014], art. 7).
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The substantive content of the goal to protect stateless persons on the international level can best
be described on the basis of the main UN treaty guaranteeing rights specifically for stateless
persons, the 1954 Convention. The Convention formulates its objectives as follows:
to regulate and improve the status of stateless persons
and to
assure stateless persons the widest possible exercise of […] fundamental rights and
freedoms.285
At the time of writing, the Convention has been ratified by 89 states, 286 and this number
continues to grow. The wide ratification rate in combination with the fact that this is the only
global treaty addressing specifically the human rights position of the stateless makes it a suitable
starting point for understanding how the goal of protection of stateless persons is currently
understood and pursued on the international level.
Curiously, however, the 1954 Convention does not use the word ‘protection’ when formulating
its own objectives. The pre-1954 Convention preparatory documents and studies that do not draw
a clear distinction between the issues of refugeehood and statelessness sometimes speak of
‘protection’ needs of stateless persons. 287 However, once the question of statelessness was
clearly separated from refugee problems in the international legal discourse, and two separate
legal regimes were developed, one for each, the language of protection remained in the refugee
discourse, but did not appear in the separate statelessness discourse. 288 It was reintroduced in the
context of statelessness in 1990s by the UNHCR,289 an agency originally established to deal with
285

Preamble to the UN Convention Relating to Status of Stateless Persons of 1954.
And 23 more states have signed the Convention; as of 25 February 2018.
287
See, for example, UN, A Study of Statelessness, UN Doc E/1112; E/1112/Add.1, (August 1949), and Resolutions
adopted by the UN Economic and Social Council during its sixth session (2 February to 11 March 1948), p. 18.
288
The tendency towards this can already be seen in M. O. Hudson, Special Rapporteur of the International Law
Commission, report ‘Nationality, Including statelessness’, Yearbook of the International Law Commission, Vol. II,
Doc. No. A/CN.4/50, (1952). The report makes a clear distinction between the definition of a refugee and the
definition of a stateless person (see p. 17), and focuses exclusively on stateless persons. It also barely at all involves
the notion of protection of stateless persons, unlike earlier studies (such as UN, A Study of Statelessness, UN Doc
E/1112; E/1112/Add.1, (August 1949)) where refugee and statelessness issues were mixed, and protection for both
groups was advocated for.
289
One of the earliest documents where statelessness is spoken of in terms of protection by the UN is UNHCR,
Stateless persons: a discussion note, No. EC/1992/SCP/CRP.4, (1 April 1992); and reaffirmed in UNHCR,
Prevention and Reduction of Statelessness and the Protection of Stateless Persons, No. 78 (XLVI), (20 October
286
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refugee-related questions, but which was later mandated by the General Assembly to address
statelessness.290 The General Assembly only recently, in 2006, used the word ‘protection’ in the
context of the UNHCR’s mandate on statelessness. 291 It thus appears that the application of the
concept of protection to statelessness has its origins in the refugee context. One may wonder
whether it is indeed appropriate in the context of statelessness. The definition of a refugee relies
on such notions as persecution and fear, and explicitly mentions (lack of) protection. 292 Even
though statelessness often leads to practical hardships, a stateless person, unlike a refugee, is not
by definition in danger and in fear of harm. 293 The protection of stateless persons therefore
cannot be constructed as necessarily implying shielding from harm. 294 If the term ‘protection’ is
to be used in the context of statelessness, it needs at least to be understood in a different light
than in the refugee context.
As mentioned above, the 1954 Convention aims to ‘assure stateless persons the widest possible
exercise of […] fundamental rights and freedoms’ and to ‘regulate and improve’ their status. 295
The goal of protecting stateless persons in contemporary international legal discourse is thus best
understood in terms of assuring the widest possible exercise of fundamental rights and freedoms

1995). First mention of the UNHCR mandate on statelessness in terms of protection by the UN General Assembly
was in Resolution No. A/RES/61/137 of 19 December 2006. See also, P. van Krieken, ‘The High Commissioner for
Refugees and Stateless Persons’, Netherlands International Law Review, Vol. 26, No. 1, (1979), pp. 24-36, where
the author gives a comparative perspective on the protection needs of stateless persons and refugees.
290
The mandate was gradually established and expanded in a series of UN General Assembly Resolutions,
specifically Resolution No. 3274 (XXIX) of 10 December 1974; Resolution No. 31/36 of 30 November 1976;
Resolution No. 50/152 of 21 December 1995; Resolution No. A/RES/50/152 of 9 February 1996; Resolution No.
61/137 of 19 December 2006; Resolution No. 67/149 of 20 December 2012; and Resolution No. 68/141 of 18 Dec
2013. See more in M. Manly, ‘UNHCR’s Mandate and Activities to Address Statelessness’ in Nationality and
Statelessness under International Law by A. Edwards and L. van Waas (eds.), (CUP 2014), p. 111; and M. Seet,
‘The Origins of UNHCR’s Global Mandate on Statelessness’, International Journal of Refugee Law, Vol. 28, No. 1,
(1 March 2016), pp. 7–24.
291
General Assembly Resolution A/RES/61/137 of 19 December 2006.
292
A refugee is defined by the 1951 Convention relating to the Status of Refugees, and the 1967 amending Protocol,
as ‘any person who […] owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his nationality and is unable
or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality
and being outside the country of his former habitual residence, is unable or, owing to such fear, is unwilling to return
to it’.
293
See more on the definition of a stateless person in chapter 2, section 2.3. See also a discussion of the UN
definition of a stateless person in L. van Waas and A. de Chickera, ‘Unpacking statelessness’ in Understanding
Statelessness by T. Bloom, K. Tonkiss, and P. Cole (eds.), (Routledge 2017), pp. 53-69.
294
Unless a stateless person also happens to be a refugee, in which case UNHCR prioritizes refugee claims to ensure
safety from persecution, see UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), paras. 78-82.
295
Preamble to the UN Convention Relating to Status of Stateless Persons of 1954.
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to stateless persons, as well as improving and regulating their legal status. 296 It is not primarily
concerned with securing physical safety from persecution, as such persecution or hardship is not
necessarily present in every instance of statelessness.
The following sub-sections discuss the content of the international regime for protection of
stateless person in more detail, as well as the degree of its implementation at the national level.

5.3.2

Protection as exercise of fundamental rights and freedoms

The 1954 Convention contains a list of rights that should form part of the minimum level of
protection for stateless persons. That list is, unfortunately, written in a not very user-friendly
manner. It is a complex web of rights that are guaranteed under different conditions, depending
on the degree of attachment between the person and the host state, and there is no agreement on
how these various degrees of attachment need to be interpreted. 297 Some of the rights are
accessible to any stateless person who is present on the territory of a State Party, such as the right
to identity documents,298 the right of access to courts,299 and the right to primary education.300
The enjoyment of other rights is dependent on whether the person has legal residence rights or
whether the State Party is his or her place of habitual residence. 301 These concern inter alia the
right to work,302 the right to social security benefits303 and the right to obtain travel documents.304
In addition, accessing some rights may be made conditional with the same requirements that
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apply to foreigners generally,305 for example the right to move freely within the territory of the
state,306 while other rights need to be provided on the same basis as for nationals, such as the
freedom of religion307 and right to primary education.308
Moreover, the Convention is somewhat outdated. Many of the rights listed in the Convention
have been subsequently included in international human rights treaties of general application and
formulated in absolute terms, so their enjoyment does not depend on the complex web of factors
that feature in the 1954 Convention. Such subsequent treaties may offer stronger wording, better
enforcement possibilities, and wider geographical application. Therefore, stateless persons may
be more protected under those legal instruments with regard to the enjoyment of some rights.
The right to primary education is, for example, guaranteed in the Convention on the Rights of the
Child as an absolute right,309 and not merely as a right to equivalent treatment with nationals, as
contained in the 1954 Convention. The Convention on the Rights of the Child also has stronger
implementation monitoring mechanisms than the 1954 Convention, 310 and a significantly wider
ratification rate.311 Similarly, the freedom of religion is guaranteed to everyone without
discrimination in the International Covenant on Civil and Political Rights, 312 while the 1954
Convention merely requires states to treat stateless persons as favourably as nationals in their
exercise of the freedom of religion.313 Another example is freedom of association, which is
guaranteed under the 1954 Convention for stateless persons only to the extent it is non-political
and non-profit-making, and only if stateless persons are lawfully staying on the territory of the
state; it needs to be protected only to the extent that other foreigners’ right to freedom of
association is protected.314 The International Covenant on Civil and Political Rights guarantees
freedom of association to everyone without restrictions on the type of association, and without
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explicitly limiting it to those with a legal residence.315 Due to these subsequent developments in
international human rights law, the 1954 Convention cannot be applied to contemporary
situations of statelessness in isolation from the more recent human rights norms, which
simultaneously have the effect of supplementing the list of rights stateless persons are entitled to,
and simplifying some of the 1954 Convention’s complexities.
There are, however, certain unique rights guaranteed in the 1954 Convention, which can be very
important to stateless persons nowadays and cannot be derived from other human rights treaties
of more general application.316 These are, for example, the right to identity documents for all
stateless persons in the territory of the state regardless of the residence status, 317 the right to
travel documents for stateless persons who have a residence permit in the host state, 318 the
protection against expulsion of legally residing stateless persons, 319 and the right to
administrative assistance of the type that other foreigners would normally be able to obtain from
the state of their nationality.320 An important principle enshrined in the 1954 Convention which
is highly valuable today for the stateless is that, in access to the Convention rights, no
requirements can be imposed on stateless persons which they cannot comply with due to being
stateless.321 This principle seems almost too obvious to be mentioned, as not applying it would
invalidate the rights enshrined in the Convention, but in practice stateless persons are often
required to comply with (often bureaucratic) requirements which they cannot fulfil because of
not having a state of nationality. 322 Such requirements do not necessarily intend to discriminate
315

UN International Covenant on Civil and Political Rights of 1966, art. 22. This article is not absolute, and can be
limited, specifically if the restrictions are ‘prescribed by law and […] necessary in a democratic society in the
interests of national security or public safety, public order […], the protection of public health or morals or the
protection of the rights and freedoms of others’.
316
See the UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), para 143. See also K.
Bianchini, The Implementation of the Convention Relating to the Status of Stateless Persons: Procedures and
Practice in Selected EU States, PhD thesis defended at the University of York, UK, in April 2015, p. 69, pp. 71-75;
L. van Waas, Nationality Matters. Statelessness under International Law, (Intersentia 2008), pp. 359-387.
317
UN Convention Relating to Status of Stateless Persons of 1954, art. 27.
318
UN Convention Relating to Status of Stateless Persons of 1954, art. 28.
319
UN Convention Relating to Status of Stateless Persons of 1954, art. 31.
320
UN Convention Relating to Status of Stateless Persons of 1954, art. 25.
321
UN Convention Relating to Status of Stateless Persons of 1954, art. 6.
322
The Dutch Committee for Migration Affairs, for example, relied on this Convention provision to argue that
Dutch administrative procedures for registering statelessness where in tension with the Dutch international
obligations under the 1954 Convention, since stateless persons were required to provide documentation which they
were unable to obtain by virtue of being stateless. See Adviescommissie Vreemdelingenzaken (Dutch Advisory
Committee on Migration Affairs), Geen land te bekennen. Een advies over de verdragsrechtelijke bescherming van
staatlozen in Nederland, (December 2013) [available only in Dutch], p. 72.

99

against the stateless, but are simply the result of an assumption that everyone has a country of
nationality which can supply their nationals with basic documentation. 323
Interestingly, stateless persons are not explicitly guaranteed a right to legal residence by the 1954
Convention or any other human rights treaty. The establishment of legal residence is, in many
bureaucratized states, the first step and an important pre-requisite to being able to access legal
rights and essential state services. As legal residence of non-nationals is often established on the
basis of foreign travel documents and an assumption that everyone is a citizen of at least one
state, stateless persons may face significant challenges in legalizing their stay anywhere if no
state is willing and able to supply them with appropriate travel documentation, or if the
bureaucracy of the host state is not flexible enough to accommodate a category of legal foreign
residents with no state of nationality. However, even without an explicit right to legal residence
in the 1954 Convention, the UNHCR maintains that granting a legal residence permit to a
stateless person ‘would fulfil the object and purpose’ 324 of the 1954 Convention. The legalization
of residence of stateless persons is seen as part of the contemporary understanding of a
protection regime for stateless persons. 325 However, not all stateless persons need to be granted
legal residence, according to the UNHCR. State Parties to the 1954 Convention are not obliged
to legalize residence of those stateless persons who have a ‘realistic prospect, in the near future,
of obtaining protection consistent with the standards of the 1954 Convention in another State’ 326
and those who ‘voluntarily renounce a nationality because they do not wish to be nationals of a
particular State or in the belief that this will lead to grant of a protection status in another
country’.327
The goal of protection of stateless persons is thus best understood on the basis of the 1954
Convention Relating to the Status of Stateless Persons, which, even though not using the word
‘protection’, is the basis of the contemporary protection regime for stateless persons. It provides
a list of minimum rights that the State Parties need to guarantee to the stateless, which is not
always easy to interpret. Subsequent developments of the international human rights regime, as
323
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well as interpretative documents of the UNHCR, make the application of the 1954 Convention to
contemporary situations of statelessness easier.

5.3.3

Protection and identification in national legal systems

Despite the relatively high ratification rate of the 1954 Convention, very few national legal
systems have statelessness-specific identification and protection regimes, 328 where statelessness
is considered to be in itself a ground for providing special rights to individuals. 329 At the time of
writing, the national statelessness protection regimes identified so far in academic literature and
NGO reports exist in France, Georgia, Hungary, Italy, Kosovo, Latvia, Mexico, Moldova,
Philippines, Slovakia, Spain, Turkey, and the UK. 330 Belgium, Greece, and Switzerland also
appear to have some laws or practices to protect stateless persons, but the access to protection is
not sufficiently regulated to qualify as a dedicated statelessness protection regime according to
commentators.331 A recent study shows that states without statelessness-specific protection
regimes often do not implement the provisions of the 1954 Convention correctly. 332
The relevant Spanish legislation formulates the goal to protect stateless persons explicitly, stating
that:
[T]he stateless persons do not always suit the requirements to be acknowledged as
refugees and, due to this reason, cannot enjoy the right to asylum. Nevertheless, this does
not mean they cannot enjoy the fundamental rights and freedoms, because the
328
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International Community has paid attention to them, as they believe that their condition
should be regulated and improved. 333
Other legal systems with statelessness-specific protection regimes often merely refer to the 1954
Convention, without independently formulating a rationale behind the goal to protect stateless
persons.334
States that have explicit legal mechanisms for identifying beneficiaries of the protection under
the 1954 Convention335 also largely ensure that those who get recognized as stateless access the
minimum set of rights as required by the Convention. 336 This does not, however, mean that all
stateless persons in such states do in fact enjoy protection adequate to the requirements of the
1954 Convention, as the mechanisms for their identification are often deficient, and stateless
persons may end up not getting recognized as stateless, and consequently not being able to
benefit from the national protection regimes. 337
Interestingly, all the states where legislative measures on the protection of stateless persons exist
include the legalization of residence as part of their statelessness-specific protection regimes. 338
This reinforces the UNHCR standpoint that even though the right to legal residence is not
included in the list of rights of the 1954 Convention, it is essential for a meaningful
implementation of this Convention, and is perceived by states as an important part of the goal to
protect the stateless.
333
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5.4 Identification of stateless persons

5.4.1

Introductory remarks

In 1995 the UN General Assembly mandated the UNHCR ‘to identify, prevent and reduce
statelessness and protect stateless persons’, 339 emphasizing identification as part of the policy
framework on statelessness.
In order to implement any policies that specifically target statelessness, it is important to know
who is stateless. The implementation of a statelessness-specific protection regime requires
identifying beneficiaries of the relevant rights. But also some mechanisms for the avoidance of
the statelessness require knowing whether a person is stateless or would become stateless if a
specific nationality is not acquired. For example, the 1961 Convention guarantees the nationality
of a state for ‘otherwise stateless’ children born in the territory of that state or to one of the
nationals of that state. If such a child wants to benefit from this right, the fact of being ‘otherwise
stateless’ needs to be established in case of the acquisition at birth; or, if the acquisition is
delayed, the actual statelessness of a child needs to be established. Similarly, facilitation of
naturalization for stateless persons requires establishing which naturalization candidates are
stateless and are thus entitled to a simplified procedure.
Within statelessness policies, identifying who is stateless is often not seen as an end in itself, but
as a means towards achieving the other two goals. It is also important to remember that
statelessness may be a relevant legal fact in an array of circumstances which are not necessarily
directly linked to enforcement of statelessness-specific protection regimes or to the avoidance of
statelessness. A stateless person may have an interest in establishing the legal fact of their
statelessness outside of the context of accessing the 1954 Convention rights or attempting to
acquire a nationality. In asylum procedures, for example, the statelessness of an asylum seeker
339
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may be relevant for determining with regard to which countries the person should have wellfounded fear of persecution in order to qualify for the protection status. 340 Statelessness might
also be relevant in private law disputes,341 such as marriages, divorces and laws governing (sur)names.342 It is therefore important that identification mechanisms for stateless persons are not
strictly limited to the execution of protection and avoidance-oriented policies on statelessness,
but are widely accessible by right to everyone who might want to establish the legal fact of their
statelessness for whatever reason. 343

The UNHCR defines its mandate on identification of statelessness broadly, and includes various
information-gathering activities under it, such as creating a demographic profile of a specific
stateless population, identifying legislative gaps that lead to statelessness and collecting
statistical or other relevant information on stateless persons. 344 However, this thesis solely
focuses on the individual aspect of identification, namely the identification of individuals as
being stateless, understood in terms of confirming and formalizing the legal status of
statelessness for individual stateless persons, typically through statelessness determination
procedures.345 This aspect is most relevant for the issue of individual rights and empowerment,
which this thesis is focussed on. Other aspects of the UNHCR’s identification mandate that
involve researching the nature and extent of the statelessness phenomena do not fall within the
scope of this thesis.
340

Directive 2011/95/EU on standards for the qualification of third-country nationals or stateless persons as
beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary
protection, and for the content of the protection granted of 13 December 2011, art. 2(f).
341
See, for example, the Dutch Civil Code, Book 10 on Private International Law (in Dutch - Burgerlijk Wetboek
Boek 10, Internationaal Privaatrecht), art. 16. See also K. Swider and M. den Heijer, ‘Why Union Law Can and
Should Protect Stateless Persons’, European Journal of Migration and Law, Vol. 19, No. 2, (2017), p. 131.
342
For example, see judgment of the Dutch Council of State (in Dutch - Raad van State) No. 201310945/1/A3
(ECLI:NL:RVS:2014:2760) of 23 July 2014.
343
See more in chapter 7, section 7.2.3.
344
See, for example, UNHCR website ‘How UNHCR helps stateless people’: <www.unhcr.org/how-unhcr-helpsstateless-people.html> [accessed on 7 June 2016] ; and UNHCR, Conclusion on Identification, Prevention and
Reduction of Statelessness and Protection of Stateless Persons, No. 106 (LVII), (6 October 2006). See also, M.
Manly, ‘UNHCR’s Mandate and Activities to Address Statelessness’ in Nationality and Statelessness under
International Law by A. Edwards and L. van Waas (eds.), (CUP 2014), pp. 88–115.
345
In some UNHCR documents statelessness determination procedures are not even treated under the heading of the
‘identification’ goal, but rather under the heading of ‘protection’ goal, see for example UNHCR, Conclusion on
Identification, Prevention and Reduction of Statelessness and Protection of Stateless Persons, 6 October 2006, No.
106 (LVII), available at: <www.refworld.org/docid/453497302.html>. In the UNHCR Handbook on the Protection
of Stateless Persons, however, individual status determination is seen in light of the goal of identification, see
UNHCR Handbook on the Protection of Stateless Persons (Geneva 2014), pp. 4-5.

104

Section 5.4.2 below discusses how the goal of identification of individuals as stateless is framed
in the international policy discourse on statelessness, and what norms have been developed
regarding statelessness determination procedure. Section 5.4.3 explores inherent inaccuracies of
a declaratory procedure establishing statelessness in its ability to reflect about who is in fact
stateless; and analyses ways in which over-inclusion and under-inclusion are approached within
the current statelessness policy discourse. Section 5.4.4 addresses the ‘normalizing’ effects that
statelessness determination procedures have on the ‘anomaly’ of statelessness, as well as the
framing and role of the anomalous nature of statelessness in the policy discourse. There is no
specific section on the identification of stateless persons on the national level, as national
practices often combine identification and protection goals, and are both discussed in section
5.3.3 above.
5.4.2

Content of statelessness determination procedures

The 1954 Convention does not explain how the attribution of the legal status of a stateless person
needs to be regulated, and it also does not impose an explicit obligation on the State Parties to
establish statelessness determination procedures. The goal to determine the status of stateless
persons can to some extent be traced back to the preamble of the 1954 Convention, which sets
out to ‘to regulate and improve the status of stateless persons’. 346 The UNHCR established that
an implicit obligation to determine statelessness can be derived from the 1954 Convention, 347 in
a similar manner to the way an obligation to determine refugee status is derived from the 1951
Refugee Convention.348 Indeed, it is impossible to establish who is entitled to rights listed in the
1954 Convention without a statelessness determination procedure, and the Convention’s aim to
regulate and improve the status of stateless persons cannot be achieved if this status is not
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formalized, and access to it is not adequately regulated. 349 The Convention does not establish
specific procedural rules on standards on who should be identified as stateless and under which
conditions, and how statelessness determination procedures need to function. This gap has to a
large extent been closed by the UNHCR in 2014, when it published a Handbook on the
Protection of Stateless persons containing detailed guidelines on establishing and executing
national statelessness determination procedures. 350
Since the obligation to establish statelessness determination procedures is only implicit, the
UNHCR acknowledges that ‘[s]tates have broad discretion in [their] design and operation’. 351 A
procedure qualifies as a statelessness determination procedure if ‘the determination of
statelessness [is] a specific objective of the mechanism in question’. 352
In addition to this, the UNHCR sets procedural and substantive standards for the determination
of statelessness that are necessary to ensure that as many as possible of those who are stateless
do in fact get recognized and documented as such.
The most obvious problem with the determination of the negatively defined status of
statelessness is that it is near to impossible to prove it with absolute certainty. Proving existence
is typically easier than proving non-existence of something. Substantiating that someone is not a
national of any state in the world faces challenges of proving absence of something. The limited
resources, if any, that states are willing to allocate for dealing with stateless persons are not
sufficient to undertake research about a potential nationality bond of a given individual with each
and every state in the world. The UNHCR solves this problem by suggesting limiting the scope
349
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of states investigated to those with which the individual has a relevant link, such as by birth,
descent, marriage or habitual residence.353 This amounts to lowering the level of certainty with
which statelessness is established, but it is a necessary sacrifice for a statelessness definition to
become at all implementable in practice.
Another challenge relates to evidentiary requirements. Statelessness is often poorly documented.
There is by definition no ‘default’ state which, based on the nationality link, can be expected to
supply the individual with identity or travel documents or any other relevant documentary
evidence. That is not to say that in all cases of statelessness there would be no state willing and
able to provide documentary evidence of the individual’s identity, family links or residence
history. Some cases of statelessness are in fact very well documented. 354 Those are, however,
rather exceptional, and therefore no blanket requirement can be placed on every individual to
supply specific types of state-issued documents in the course of a statelessness determination
procedure. The UNHCR therefore emphasizes the importance of considering a broad range of
legal and factual evidence which the applicant might be able to provide, 355 including the
testimony of the applicant, marriage certificate, military service record, school certificates,
medical certificates, identity and travel documents of direct relatives, and record of sworn oral
testimony of neighbours and community members.356 The standard of proof cannot be set very
high, and the burden of proof is to be shared between the state and the individual, as the state
may be better equipped for conducting necessary investigations. 357
In order to be effective, statelessness determination procedures need also to comply with
procedural standards of a more general character, rooted in the principles of good governance,
rule of law and protection of human rights. These include easy linguistic and practical
accessibility of the procedure for the target population, 358 as well as its fairness, transparency and
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clarity.359 In relation to making the procedure practically accessible, the UNHCR sets standards
for the minimum protection for applicants awaiting the determination of their statelessness, 360
and urges states to avoid arbitrary detentions,361 and to safeguard the best interests of the child in
the course of such procedures. 362 The UNHCR also emphasizes that the decisions on
statelessness determination should be reasoned, should not take too much time, and that there
should be a possibility to appeal against an unfavourable first instance decision. 363

5.4.3

Under-inclusion and over-inclusion in identification mechanisms

It is important to remember that statelessness determination is a declaratory and not a
constitutive act.364 It does not create statelessness, but merely recognizes the existing fact of
statelessness, and incorporates it into the relevant legal and bureaucratic mechanisms. 365 That is
why the set of persons identified as stateless and the set of persons who are actually stateless
does not necessarily overlap fully. One could argue that achieving perfect statelessness
determination procedures that would ensure such a complete overlap would be inherently
impossible, due to the fundamental impossibility of guaranteeing that all the relevant facts are
always established correctly. The previous sub-section illustrates that establishing relevant facts
with absolute certainty is nearly impossible: documentary evidence may be lacking, a relevant
potential state of nationality may not be considered, accessibility of the procedure might not be
optimal and so on.
Research also shows that existing statelessness determination procedures are far from perfect. A
number of formal and informal barriers prevent stateless persons from being identified as
359
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stateless,366 which results in under-representation of the stateless population in the outcomes of
statelessness determination procedures. Restrictions on access to the status determination
procedure that are based on the residence status result in an implicit narrowing of the definition
of a stateless person to a migrant with a specific residence status who does not have a
nationality.367 Another important barrier to accessing the status of a stateless person relates to the
voluntariness of the statelessness status. It is irrelevant for the definition of the stateless person
whether the person caused his or her own statelessness in any way, and therefore this factor
should also be irrelevant for the outcome of a statelessness determination procedure. 368 In
Hungary, for example, a statelessness status can be denied to a person if he or she ‘terminated
his/her nationality deliberately, with a view to obtaining a stateless status’. 369 Such a rule results
in under-inclusion of the statelessness determination procedure, where stateless persons who
caused their own statelessness cannot get the legal fact of their statelessness recognized.

Under-inclusion can also occur if a determination procedure excludes those stateless persons
who had a nationality in the past or can (easily) acquire a nationality in the (near) future. The
international definition of a stateless person does not define a stateless person as someone who
has never had a nationality or cannot obtain one in the future, and therefore statelessness
determination procedures should focus on the status of an individual at the moment of
determination370 in order to avoid under-inclusion. Finally, sometimes persons who fall under the
exclusion clauses of the 1954 Conventions are prevented from being recognized as stateless by
rules of national determination procedures, which also leads to under-inclusion. 371 As discussed
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above, such practice contradicts the UNHCR’s interpretation of the exclusion clauses, 372 under
which exclusion clauses merely preclude certain categories of persons from benefitting from
protection, but are not meant to prevent establishing the legal fact of statelessness of a person
who does not have any nationality.
There are, however, legal systems where the definition of a stateless person in the national legal
systems suggests that over-inclusion, in relation to the 1954 Convention definition of a stateless
person, might result from identification of stateless persons based on the national definition. The
concept of ‘a stateless person’ is defined in some legal systems not through the lack of
nationality, but through the lack of proof of nationality. 373 The inability to establish the existence
of a nationality may lead to the conclusion that the person is in fact stateless. Within such a
system the persons identified as stateless are likely to overlap well with those who are, according
to such definition, in fact stateless, as the issues of identification and proof form the basis for the
definition of a stateless person. However, such a system of identification compared to the formal
UN definition of a stateless person might be over-inclusive, as nationals may simply lack proof
of their nationality and be identified as stateless.
Interestingly, the UNHCR advocates against over-inclusive definitions of a stateless person. 374
Apart from possibly distorting international statistics on the exact numbers of stateless persons,
the UNHCR would seem to have little reason to discourage states from identifying more persons,
who are not their nationals, as stateless, based on the two main international policy goals on
statelessness discussed above. If determination of the status of a stateless person is a tool towards
achieving better protection of those persons and acquisition of a nationality, over-inclusion
would only lead to protection of a larger group of persons than strictly required by the 1954
Convention. One UNHCR report suggests that ‘[a]ttaching the status of a stateless person to a
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person who is not in fact stateless does not aid in the reduction of statelessness in general.’ 375
This suggestion, however, is inconsistent with maintaining that determination of statelessness is
a declaratory and not a constitutive act.376

5.4.4

Identification of stateless persons and ‘normalization’ of statelessness

The preamble to the 1954 Convention established that it is desirable ‘to regulate and improve the
status of stateless persons’.377 One of the consequences of such regulation and the improvement
of status is the normalization of statelessness. This does not necessarily mean that statelessness
becomes a positive or desirable phenomenon, but merely that it becomes incorporated into the
system of possible statuses, making it identifiable, understandable, and operational. It brings
statelessness into the domain of normality, making it less of an anomaly.
Since the words ‘norm’, ‘normative’ and ‘normalization’ are often invoked in this thesis, it is
useful to devote some attention to their meaning. Part II spoke of normative discussions and
attempted to distinguish those from descriptive definitions. If something is ‘normative’, it has
features of a judgemental analysis, under which certain phenomena are classified as negative,
while others as positive, depending on how they measure up to a specific ‘norm’. A normative
legal analysis, for example, may consist of evaluating national laws in light of a particular
international treaty, and declaring the national provisions which comply with this treaty to be
good, and those that do not comply with it to be bad. The norm here is the treaty, which is the
measurement unit capable of distinguishing between ‘good’ and ‘bad’. However, what makes
such an analysis normative is not the fact that a ‘norm’ is involved, but the argument that makes
a claim that complying with the treaty is a positive thing. If no argument is made about why the
norm can distinguish between positive and negative national legislation, comparing national
legislation to that norm is a purely descriptive, and not a normative, exercise. It is similar to
discussing whether bookshelves are longer or shorter than 1 meter, where 1 meter is the norm.
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Without explaining why it is better for a bookshelf to be longer or shorter than 1 meter, for
example for the purposes of fitting on a specific wall, applying a unit of measurement is a purely
descriptive exercise.
It can be misleading to think of the application of norms as necessarily leading to a value
judgement of positive or negative, without an explicit argument about why a given norm can be
applied to pass such a judgement.
This brings us to the meaning of classifying statelessness as an anomaly, which is often done in
academic literature and policy documents. As early as in 1949, a UN study on statelessness
observed:
The stateless person does not fit smoothly into the legal administrative or social life of his
country of sojourn. […] The stateless person is an anomaly. 378
Since then, statelessness has routinely been referred to as an anomaly. 379 In a system that does
not account for the possibility of not having a nationality, having a nationality forms the
normative framework, while statelessness falls outside such a framework of norms, and can
therefore be classified as an anomaly. This does not in itself lead to the conclusion that
statelessness is a negative phenomenon, but merely that statelessness falls outside a specific
framework of norms.
When statelessness is spoken of as ‘normalized’ in this thesis, it refers to statelessness becoming
part of a framework of recognizable nationality statuses that can be legally and bureaucratically
regulated. Normalization of an anomaly is in principle also a process without judgemental
connotations. Neither anomalies nor norms lay claims to being inherently positive or negative;
additional normative arguments are needed which substantiate why specific norms and their
opposites – the anomalies – are either good or bad.
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5.5 Justifications for pursuing policy goals on statelessness

5.5.1

Introductory remarks

A vast majority of contemporary writings and policy documents on statelessness point out the
vulnerability of stateless persons, and the difficulties they experience in accessing human
rights.380 Both policy goals on statelessness, namely to protect stateless persons and to avoid
statelessness, are often, implicitly or explicitly, justified by associating statelessness with
vulnerability, rightlessness, and hardships.
In Part I of the thesis I argued that while nationality and statelessness may be correlated with
various human rights situations, such as legal vulnerability and (dis-)enfranchisement, neither
statelessness nor nationality are constitutively defined through (lack of) rights, vulnerability or
anything other than the perspective of states on the nationality status of a given individual.
In this section I touch upon why justifying goals on statelessness based on an unspecified
relation between statelessness and rightlessness can become conceptually and practically
problematic. Section 5.5.2 considers justifications of the policy goals on statelessness that
commonly occur in policy documents. Section 5.5.3 returns again to the concept of de facto
definitions of nationality and statelessness, and analyses them as justifications offered in
scholarly studies for pursuing policy goals on statelessness. Chapter 7 below builds on this
critical assessment of justifications for current policy goals on statelessness, and suggests an
alternative approach to framing policies on statelessness so as to in fact address rightlessness and
remedy vulnerability though empowerment.

5.5.2

In policy discourse
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The 1954 Convention and the much more recent UNHCR’s Introductory Note to this
Convention, from 2014, explain the need to protect stateless persons by observing that stateless
persons lack access to certain rights, and need additional human rights guarantees as compared to
other human beings. The preamble to the 1954 Convention only implicitly suggests that stateless
persons may be less able to access rights than nationals:

the Charter of the United Nations and the Universal Declaration of Human Rights […]
have affirmed the principle that human beings shall enjoy fundamental rights and
freedoms without discrimination,

and

the United Nations has, on various occasions, manifested its profound concern for
stateless persons and endeavoured to assure stateless persons the widest possible
exercise of these fundamental rights and freedoms.

The Introductory Note is much more explicit about correlating statelessness with lack of rights,
and speaks of overcoming ‘the profound vulnerability that affects people who are stateless’ and
of helping the stateless to ‘resolve the practical problems they face in their everyday lives’. 381 It
also asserts that ‘millions of people around the world continue to face serious difficulties because
they are stateless’.382
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The wording of both the Preamble to the Convention as well as the Introductory Note to it
problematizes the vulnerability and hardships experienced by the stateless, and not statelessness
itself. However, the discourse on statelessness, in policy documents and literature, creates an
illusion of an inseparable link between statelessness and vulnerability. The European Network on
Statelessness, for example, in a report on avoiding childhood statelessness casually states that
statelessness ‘brings hardship and anguish to children and their parents alike’. 383 Such statements
seem to be an unquestioned foundation of the current discourse on statelessness, and can be
found in virtually every policy document on statelessness, whether it is aiming at protection,
avoidance, or both.384 Statelessness is framed as having a negative impact on the lives of affected
persons, which leads to the conclusion that the stateless need to be protected, and statelessness
needs to be avoided. In Part I of this thesis I explained that even though statelessness is often
correlated with rightlessness, and nationality often brings benefits, neither situation is necessarily
the case for every individual. Justifying statelessness policy goals through misleading blanket
assumptions of nationality being always beneficial and statelessness being always a disadvantage
can be problematic.
The harmful disempowering effect of conflating vulnerability and statelessness on the affected
persons is more prominent in the context of the goal to avoid statelessness than in the context of
the goal to protect stateless persons.385
The goal of protection of stateless persons, which is framed in terms of empowerment through
rights,386 may lead to a stateless person being entitled to rights that he or she might not need, due
to not being vulnerable in the expected way. By virtue of rights being legal tools of
empowerment,387 such a person is able to choose not to invoke the rights that are offered to him
or her under the protection regime if he or she so wishes. The mere granting of rights, without
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any obligations to invoke or exercise them, should not, by virtue of the concept of a right, in
principle lead to the deterioration of the legal position of the rights-holders.
The goal of avoidance of statelessness, on the other hand, is focused on turning stateless persons
into nationals, where rights are one of the means to achieving that goal, not the main aim. 388 In
this context, assuming that statelessness equals vulnerability can be harmful for the affected
individuals whose specific instance of statelessness might be empowering, in comparison to the
specific instance of nationality that threatens to replace their statelessness. The goal of avoiding
statelessness is in itself an executive decision by an external authority on what is better for the
affected persons: namely than nationality is better than statelessness.
Thus, justifying protection of stateless persons though assumptions about the rightlessness of the
stateless is not correct, but harmless for the empowerment of affected persons. Justifying
avoidance of statelessness though assumptions about the rightlessness of the stateless is not only
incorrect, but also - and most importantly - can be harmful and disempowering to the individuals
affected by statelessness policies.
Moreover, even if assumptions about the rightlessness of the stateless were correct, this would
justify protection measures, but would still not provide a sufficient justification for avoiding
statelessness. Chapters 3 illustrates that the fact that statelessness is associated with problems
does not mean it is a problem per se, or per se causes problems. Other legal statuses that are
associated with problems do not always get targeted for eradication. Sometimes the (legal)
environment needs to be changed instead, so that affected persons no longer experience problems
associated with their status, without the phenomenon itself needing to disappear. For example,
the policy of eradication is not pursued with regard to religious minorities that are being
discriminated against, even though belonging to such a group can also be systematically
associated with serious problems if appropriate legal mechanisms ensuring protection are
lacking. With statelessness, however, the phenomenon itself is currently seen as target of
eradication. The changes to legal frameworks and the protection of the stateless is not seen as
sufficient, and is even made subordinate to the goal of avoidance, as explained in chapter 6,
section 6.3 below.
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In order for the policy goals to be in fact justifiable from the perspective of empowerment of the
affected persons, their implementation should not disempower persons whose life circumstances
illustrate the weaknesses of unfounded assumptions about how rights, nationality, and
statelessness are related.
In addition to arguments related to vulnerability, sometimes other, more state-centered
justifications for the policy goals to protect and avoid statelessness are invoked in the policy
discourse.
For example, as already addressed in section 5.4.4 above, sometimes statelessness is referred to
as an anomaly, and this is subsequently framed as a justification of avoidance. However, in
section 5.4.4 I argue that the mere fact of a phenomenon being an anomaly in a system is not a
basis for a value judgement about that phenomenon. Such a fact simply points to a (conscious or
unconscious) choice of a system not to normalize the anomalous phenomenon. Statelessness
being an anomaly within a system of law and policy is a policy choice. Explaining a policy
choice to avoid statelessness by a similar level policy choice not to normalize statelessness is not
exactly a justification, as either choice can be altered. If the fact of statelessness being an
anomaly is indeed problematic, the anomalous nature of statelessness can be resolved by
avoiding it as well as by normalizing it. Thus, additional justifications are needed that explain
why the policy choice to avoid the anomaly of statelessness is better than the policy choice to
normalize it; simply referring to statelessness as an anomaly is insufficient.
In the policy discourse on statelessness it is also common to mention that statelessness may
negatively impact interests of states, for example because it can ‘contribute to political and social
tensions’.389 The arguments on tensions among or within states are problematic when they ‘hide’
behind the arguments on the vulnerability of the stateless. Political and social stability of states is
a matter distinct from the vulnerability and interests of the stateless. The interests of states may
be very valid; they were the main justification behind international norms on avoidance of
statelessness long before the international community became concerned with rights of
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individuals.390 It is perfectly possible that statelessness has various negative impacts on the
interests of states, which may need to be considered. It is important though that the state-centered
justifications for the avoidance of statelessness are assessed in the light of the legitimacy of the
relevant interests of states, and not in the light of empowerment or representation of the stateless.
In this thesis, in principle I do not analyse possible justifications for pursuing various goals on
statelessness which are not related to the welfare, empowerment or representation of the
stateless. Such justifications go beyond the scope of my thesis, as they do not directly relate to
empowerment and rights of those directly affected by statelessness. However, I want to
emphasize the problematic discourse that encloses state-centered arguments in arguments that
emphasize the vulnerability of the stateless, without assessing the merits of state-centered
arguments separately. This creates a false impression that interests of states in the context of
statelessness policy goals are necessarily aligned with the interests of the vulnerable. This may
not necessarily be the case. Thus, justifications for pursuing goals on statelessness unrelated to
the interests of affected persons should be separated from justifications that claim to protect
interests of stateless persons, and need to be evaluated on their own merits.
5.5.3

In academic discourse

Scholars have often pointed out the inadequacy of international legal definitions of statelessness
and nationality, mostly because such definitions do not rely on the concept of rights. Numerous
authors have suggested re-defining nationality and statelessness so as to allow those terms to live
up to the rights-loaded meanings they are often assigned in the academic and policy discourse.
Such alternative definitions are typically labelled as de facto definitions of nationality and
statelessness, and contrasted with the de jure definitions that are relied on in international law to
distinguish between nationals and non-nationals. The de facto definitions and their role in
creating links between the concepts of nationality, statelessness and rights have already been
briefly discussed in chapter 3, section 3.2.2 above. In this section I argue that de facto definitions
of nationality and statelessness can be viewed as scholarly attempts at justifying current policy
goals on statelessness. The very need for de facto definitions is based on an insightful finding
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that current policy goals on statelessness are not justifiable by the constitutive de jure definitions
of nationality and statelessness under international law.
In this section I analyse three instances of reliance on de facto definitions in academic literature
as an attempt to justify current policy goals on statelessness.
A first example is by Lindsey Kingston, who emphasizes the importance of the de facto
definitions of both citizenship and statelessness for addressing the ‘social ills’ of statelessness:
[L]egal status alone will not cure the social ills affecting the world’s de jure stateless
populations. An emphasis on legal nationality fails to acknowledge the issue of
functioning citizenship, which cannot be guaranteed by legal nationality alone. This is
highlighted by de facto statelessness, which limits human rights protections for those who
possess legal nationality. 391
Only de facto statelessness, thus statelessness defined through lack of rights, is a ‘social ill’, as
de jure statelessness is not per definition problematic for the individual. Consequently, only de
facto nationality - or in Kingston’s terminology – functioning citizenship, is an adequate remedy
to the social ill of de facto statelessness, since de jure nationality does not by definition bestow
any rights or benefits on the national. Here, the author clearly starts from the assumption that
statelessness is problematic and nationality is beneficial. After highlighting that the constitutive
international definitions of nationality and statelessness do not support this assumption, Kingston
redefines the relevant concepts so as to support the assumption about statelessness being
problematic and nationality being beneficial.
The second example is by Matthew Gibney, who instead of relying on de jure and de facto
dichotomy uses the insightful terminology of ‘descriptively stateless’ and ‘normatively stateless’
persons to refer to the same distinction. The use of ‘descriptive’ vs. ‘normative’ distinction is
arguably more fitting for understanding the tensions between rights-based and non-rights-based
definitions of both nationality and statelessness, than the use of factual vs. legal. Descriptive
definitions of nationality and statelessness in fact lack value judgement, and merely declare that
a person does or does not have a link with a state. Since rights do not play a role in these
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definitions, they do not provide a foundation for claiming that nationality and statelessness are
fundamentally either bad or good from the point of view of access to rights. Normatively
stateless persons, on the other hand, according to Gibney, are those who ‘may possess state
membership in name (hence they are not descriptively stateless) and yet their nationality and
citizenship may not deliver to them the kinds of goods, rights and entitlements membership
ought to provide’ [emphasis added].392 Normative definitions of statelessness and nationality
imply a normative judgement on how nationality ideally should be in terms of the rights it offers,
and to what extent factual situations of nationals may or may not match that ideal. Normative
statelessness describes situations where the rights available to individuals do not comply with the
normative standard established for nationality. The normative definitions cannot, however, be
derived from the constitutive definitions of nationality and statelessness under international law.
They need additional external theorizations of ideals about what the nationality bond with a state
should look like, how a state should be organized internally, what rights and duties should be
involved and so on. Gibney points out that the mere descriptive definition of statelessness does
not justify the goal to reduce statelessness. Describing someone as stateless, without a normative
theory about what the nationality bond with a state should entail, provides ‘no more reason for
incorporating them into state membership than describing someone as a non-Christian does for
converting them to the path of Jesus’.393 Thus, the author clearly accepts that the constitutive
definitions of nationality and statelessness under international law provide no justification for
policies on statelessness, and that such policies can only be justified through creating ‘normative’
definitions which involve value judgements about access to rights that should accompany such
statuses.
The third example is a dissenting argument by Jason Tucker, who, unlike the two other authors,
argues against ‘factual’ or ‘normative’ definitions of nationality and statelessness through rights
for policy-related reasons. Tucker observes that de facto definitions lead to what is according to
him an absurd conclusion that some de jure stateless persons, those who have access to (nearly)
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equal protection of the state as nationals, should be considered de facto citizens, and thus not be
protected as stateless persons. That is problematic, according to Tucker, because ‘[d]e facto
citizenship, though it may allow for the enjoyment of rights on a temporary basis, does not
counter the incredible vulnerability that a person faces due to their de jure statelessness’.394 This
reasoning has an important flaw. The vulnerability of the stateless that Tucker invokes is the
insecurity of access to rights, as those can be arbitrarily withdrawn from stateless persons, in
particular their residence rights. Even though Tucker appears to make a case for a purely legal
definition of nationality and statelessness as, respectively, presence or absence of a legal bond
with a state,395 he at the same time asserts that the value of nationality is in the security,
reliability and continuity of access to (residence) rights. This justifies, according to him, the need
to lobby for state membership also of those de jure stateless persons who have access to rights,
because that access to rights is too unstable. Even though Tucker does not say it explicitly, his
reasoning implies a definition of nationality as not merely a legal bond between a state and a
national, but as a legal bond offering continuous and reliable access to (residence) rights. He
incorrectly assumes that no state arbitrarily withholds residence rights from its citizens. 396 The
formal international definition of a national does not require the state of nationality to not
arbitrarily withhold rights from its nationals. Tucker, therefore, despite his commitment to do so,
does not rely on the constitutive de jure definitions of nationality and statelessness when
justifying policies to end statelessness. He adds a normative factor to those definitions, namely
the factor of reliability and stability of access to (residence) rights, a factor which does not
feature in the constitutive international legal de jure definitions, in order to justify relevant
policies. That factor is essential for his justifications of the policy goals on statelessness. Thus,
definitions of nationality and statelessness that underpin his justifications for policy goals on
statelessness are not fundamentally different from what other authors call de facto definitions.
These examples illustrate that the search for alternative definitions of nationality and
statelessness is the result of the incoherence between the de jure definitions on the one hand, and
the policies pursued on statelessness on the other hand. The authors rightly observe that the
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constitutive definitions of nationality and statelessness under international law are in dissonance
with the statelessness policy justifications that invoke the vulnerability of the stateless, and the
benefits of a nationality. However, I do not think that formulating de facto definitions is the
optimal approach to resolving this dissonance and incoherence, for two main reasons. Firstly,
divergent terminology is detrimental for communicating academic insights to policy makers, and
ultimately for making those insights implementable in any way. 397 Secondly, instead of adjusting
definitions to match the policy goals, I suggest adjusting policy goals, by introducing a rightsbased approach to statelessness that empowers affected persons without altering the definitions
of nationality and statelessness. The rights-based approach to statelessness policies, and the
adjustments it requires to the current policy goals on statelessness, is explained in chapter 7
below.

5.6 Concluding remarks

Two main goals, protection of stateless persons and avoidance of statelessness, are pursued
under the current international statelessness policy regime. Identification of stateless persons is
framed as a subsidiary goal, and a mechanism for achieving the two main objectives, but it does
have its own independent effects, which interact with the other two goals in interesting ways, as
is discussed in chapter 6, sections 6.2.4 and 6.2.5 below. The two main international policy
goals on statelessness are largely codified in two main international statelessness conventions.
The 1961 Convention on the Reduction of Statelessness contains norms on how to prevent
statelessness from occurring, and the 1954 Convention Relating to the Status of Stateless Persons
contains a minimum list of rights which should be accorded to stateless persons. Norms on
prevention of statelessness were already common in the international legal discourse before the
UN era, and are relatively well-developed. At the same time, norms on eliminating existing cases
of statelessness are almost non-existent, except for a general norm that stateless persons should
397

See more on this in the chapter 9, section 9.2.
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be able to access naturalization, preferably in a facilitated manner. The international legal
framework does not provide a water-tight system which can ensure that no cases of statelessness
ever arise, and does not have an effective way of ensuring that existing cases of statelessness
disappear. Therefore, complete eradication of the phenomenon in any foreseeable future is
difficult to envisage without fundamentally rethinking statehood. Despite the title of the UNHCR
campaign to ‘End Statelessness in 10 years’, the campaign policy documents do not seem to
actually intend complete eradication of statelessness either.
The goal of protecting stateless persons is not as deeply rooted in international law as the goal of
avoiding the occurrence of statelessness, and was for a long time not clearly distinguished from
the issue of protection of refugees. With the adoption of the 1954 Convention, policies and
norms on refugee protection and the protection of stateless persons were separated from one
another. The exact content of the goal to protect the stateless continues to have many unknowns
which the UNHCR attempts to address in its interpretative policy documents.
National legal systems seem to have internalized the goal of avoiding statelessness much
stronger than the goal of protecting stateless persons. Even though compliance with international
norms in this field is far from perfect, many national laws on nationality show awareness of
those norms in one way or another. Dedicated national statelessness protection regimes, on the
other hand, still exist only in a handful of states.
Identification of stateless persons is essential for establishing who the beneficiaries of the
protection should be, but are also necessary for the implementation of certain legal mechanisms
on avoidance of statelessness. I argued, however, that apart from assisting the achievement of the
other two goals, the identification of statelessness persons has some independent results. By
formalizing this status, even though it is a declaratory process, it shapes who is seen as stateless
by the system, and depending on unavoidable under-inclusion or over-inclusion errors holds
significant power as to how the phenomenon is handled by the system. Moreover, identification
of stateless persons results in the normalization of the phenomenon of statelessness, thereby
making it less of an anomaly.
The statelessness policy goals seemed to have been set without an in-depth discussion about their
justification, and quickly internalized by the international normative discourse on
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statelessness.398 Policy documents and scholarly studies largely accept goals on statelessness as
uncontroversial, rarely question them, and therefore there is no perceived need for extensive
justification of their existence. 399 As a result, relevant policy documents often limit the
explanation for why the policy goal on statelessness needs to be pursued to a routine reference on
vulnerability and rightlessness of the stateless, fostering a misleading discourse about how rights,
nationality, and statelessness are related to each other. Sometimes other reasons for avoiding
statelessness are mentioned in a similarly casual manner, for example that statelessness is an
anomaly, or that it negatively impacts the interests of states. I argued that such claims are often
incorrect, and thereby may be harmful and disempowering for the affected persons, and that they
moreover often do not constitute sufficient justifications for pursing policy goals on statelessness
in their current form. Scholarly works on statelessness sometimes introduce various forms of
alternative definitions of nationality and statelessness, labeled as ‘de facto’ or ‘normative’
definitions. I argued that such definitions are an attempt at justifying current policy goals on
statelessness, which cannot be justified by mere reference to the constitutive international legal
definitions of nationality and statelessness. Although the literature on alternative definitions of
nationality and statelessness reveals an important problem in the statelessness policy discourse, I
suggest that altering definitions is not the best approach to resolving this problem.

398
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