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(p. 610) Chapter 32 International Law for Military
Operations
Conclusions and Perspectives
1. General. The International Law of Military Operations is relatively new and open for further
development. While it encompasses ‘all relevant aspects of military law that affect the conduct of
operations’,1 it may still be premature to state that operational law is now ‘recognized as a core
legal discipline’.2 Yet it may be acknowledged that in this emerging branch of international law,
which has been shaped by the practice of many States, the role of legal scholarship was
considerable from the outset and that cooperation between legal and operational experts may most
effectively contribute to the rule of law in military operations. The principles and rules of this new
discipline, as demonstrated in the various contributions to this Handbook, have drawn upon three
classical branches of international law, i.e. the jus ad bellum, the jus in bello, and an emerging jus
post bellum. The manner of that amalgamation and its intensity is part of a remarkable process that
may itself influence the contents of those three branches of international law. The notion of
operational law has undeniably already made its mark in the planning and conduct of military
operations and its importance from an operational perspective has potentially far-reaching
implications for both policy makers and practitioners. It is only natural that this is increasingly being
realized at the level of legal scholarship as well.
2. This Handbook demonstrates the close relationship between legal theory and practice and the
necessity of combining the two to ensure that operations are conducted in conformity with the law
and that the law is capable of being applied in a way that takes account of operational challenges
and realities. For international law to really ‘matter’ in the conduct of military operations, it must be
capable of being applied in a way that enhances both of these goals. At the same time a theoretical
classification of that new legal discipline is necessary and its wide range comprising different
phases of international law application which have been kept (p. 611) apart for good reasons and
will remain distinct is now more visible and open to a more comprehensive evaluation than before.
3. The jus ad bellum or international law on the use of force has been shaped by the prohibition of
the use of force and the recognized exceptions to that core rule contained in Chapter VII of the UN
Charter and the inherent right of self-defence. Its interpretation and implementation, unlike most
other parts of operational law, is a matter of high-level decision-making. This of course does not
exclude disputes being held at all levels on controversial aspects of certain of its rules. The
ongoing discussion on such aspects may best demonstrate that international law is ‘a system, a
process, rather than [a simple catalogue of] rules or commands’.3 While decisions relating to the
jus ad bellum may belong to the realm of high policy, it makes its influence felt throughout all levels
and aspects of military operations and is therefore a core component of the International Law of
Military Operations.
4. The jus in bello, or law of war, more often referred to now as international humanitarian law
applicable in armed conflict, is the most traditional and most specified of the legal disciplines to be
considered in the context of military operations. The term ‘humanitarian law’ is very broad in that it
not only focuses on the protection of the victims of armed conflict, but in fact relates to any action
belligerent States may undertake during an armed conflict. Thus, it also comprises their relationship
to neutral States and their operations in occupied territories after the end of active hostilities. It is
due to the remarkable activities of the International Committee of the Red Cross and the
International Red Cross and Red Crescent Movement that international humanitarian law was
shaped, further developed, and implemented despite so many breaches. Hardly any other branch
of international law can benefit today from a comparable dense discussion on the global scale,
from so many fora provided for this discussion, and a proliferation of expertise worldwide. The
relatively broad attention for these activities is part of a progressive development which includes
the introduction of humanitarian principles and rules even in areas well beyond the realm of armed
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conflicts, i.e. beyond the specific field of application for which that body of law was originally
designed. In this way, international humanitarian law has obtained a double relevance to military
operations: firstly, as the applicable law relating to the conduct of hostilities and treatment of
protected categories of persons and objects in situations of de jure armed conflict, whether
international or non-international in character; secondly, as a source of guidance in crafting rules
of best practice even in situations not amounting to an armed conflict.
(a) It is widely accepted today that principles and rules of international humanitarian law must also
be observed in peace operations and related activities conducted
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(p. 612) by the United Nations and by States.4 While it is appropriate to positively respond to such
a wider perception of and respect for international humanitarian law, certain clarifications remain
necessary, to ensure a correct understanding and proper application of its rules in practice. The
protection of victims of military operations is part of a balance which may require different
considerations in armed conflicts than would normally be the case in peacetime. This distinction
may be difficult in practice, as quite often the dividing line between peace and armed conflict is
blurred. Peace enforcement operations are a case in point. The pertinent directives of the UN
Secretary General on Observance by United Nations Forces of International Humanitarian Law5
may be interpreted as limiting the application of international humanitarian law to situations where
‘UN forces [are] engaged as combatants in an armed conflict’, while it may also be held that in a
more general sense not only enforcement and peace enforcement operations, but also all peace
operations are affected by international humanitarian law, even if this perception is not explicitly
confirmed in treaty law.6 Similarly, the United States requires its forces to ‘comply with the law of
armed conflict during all armed conflicts, however such conflicts are characterized, and in all other
military operations’.7 A similar policy is observed by many other States and international
organizations with a view to guiding military conduct in situations which may be difficult to define in
an undisputable manner. This policy not only makes practical sense, as it avoids a ‘double-book’
attitude at operational level, it is also theoretically convincing, as key principles of humanitarian
law, i.e. the distinction between civilian objects and military objectives, the avoidance of
unnecessary suffering, and the principle of humanity, are as valid in peacetime as they are in
armed conflict.
(b) The Security Council has developed an expanded role relating to international humanitarian
law. In many emergency situations, both during and after armed conflicts, it has called States and
non-State actors to respect its principles and rules.8 Regional organizations have supported this
trend. The well-known European Union Guidelines on promoting compliance with international
humanitarian law9 are designed to ensure that important aspects of this legal order are sufficiently
present in political and military planning processes. Yet there is still a widespread lack of (p. 613)
knowledge of existing principles and rules, and the issue of different legal approaches by States
and non-State actors as to the interpretation and application of existing law remains important. New
efforts are required to harmonize interpretation of pertinent obligations in multinational military
operations. Differences have to be bridged for those forces which shoulder different legal
obligations but are tasked to operate in concert.10
(c) While international humanitarian law may be seen as a guiding parameter for any use of force,
irrespective of whether the situation qualifies de jure as an armed conflict, there are still limits for its
application, as principles and rules for law enforcement operations may be different from the rules
applicable to the conduct of hostilities. For law enforcement a strict rule to capture rather than kill
applies, habeas corpus must be respected in any event, and each case of death by force must be
formally investigated.11 A more liberal approach may be taken for the conduct of hostilities, yet the
principles of proportionality and necessity which have been developed in international
humanitarian law are generally relevant for police operations and military operations in peacetime
as much as during armed conflict, even if there may be differences in their application in a ‘peace
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setting’ as opposed to an ‘armed conflict setting’.
(d) Human rights obligations also form a significant part of operational law. That significance may
be seen under three different aspects.12 Firstly, in an ideal situation there would be an express
mandate by the Security Council and/or a regional organization requesting not only all parties to an
armed conflict, but in particular peacekeeping forces in post-conflict situations to protect human
rights.13 Secondly, even where such commitment has not been expressly stated, peace operations
are to respect the law of the Receiving State including its obligations under international law of
which human rights are an important part. Finally, the human rights obligations of the Sending State
apply extraterritorially for acts committed within their jurisdiction. The relationship between
international humanitarian law and human rights has been shaped as part of a development,
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(p. 614) which started with the Human Rights Conference in Teheran 196814 and did not end with
the adoption of major human rights principles in Article 75 of Protocol I Additional to the Geneva
Conventions.15 Legally speaking, this relationship may be characterized by mutual
complementarity, as described by the Human Rights Committee,16 and also by the lex specialis
principle which, however, should not be misunderstood as applying to the general relationship
between the two branches of international law as such, but rather relates to specific rights in
specific circumstances. The International Court of Justice has stated in its Advisory Opinion on the
Threat or Use of Nuclear Weapons that the ‘test of what is an arbitrary deprivation of life…falls to
be determined by the applicable lex specialis, namely, the law applicable in armed conflict that is
designed to regulate the conduct of hostilities’.17 More recently, in its Advisory Opinion on the Wall
in the Occupied Palestinian Territory, the Court asserted that in armed conflicts some rights are
governed exclusively by international humanitarian law, while others are governed exclusively by
human rights, and still others are governed by both bodies of law. The Court expressly confirmed
that in the latter case ‘both these branches of international law, namely human rights law and, as
lex specialis, international humanitarian law’ must be considered.18 This jurisprudence was
confirmed in Congo v. Uganda.19 It is of great significance for the conduct of military operations.
5. The jus post bellum or law applicable to the transition from armed conflict to peace is
connected to the aforementioned categories of jus ad bellum and jus in bello, yet it covers a much
wider range of topics, rules, and decision-makers. Focusing on peacemaking, jus post bellum is of
a transitional nature, and it often requires a simultaneous application of peacetime law and the law
of armed conflict.20 Those applying jus post bellum today have to operate in a network between
different legal orders and bodies of international and domestic law. They are challenged to
reconcile a wide spectrum of interests and, as traditional solutions may remain
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(p. 615) exceptions, the need for compromises will be the rule. A comprehensive set of norms of
jus post bellum cannot be developed easily. To accomplish that task, not only must an inventory of
relevant treaty obligations be assessed; also the relationships between various applicable
branches of law and the institutional frameworks for the law to operate are to be considered. Clear
commitments to individual and collective responsibility are of particular relevance for this process,
as for a stable peace justice must become visible, even if full reparation is impossible post-conflict.
6. As many military operations are conducted in the transitional phase between war and peace,
the law of military operations is to a significant extent jus post bellum. This phase may be
characterized by a lack of clear applicable rules mixed with additional requirements for enhanced
civil–military cooperation in a difficult environment. Hence, specific efforts of military legal advisors
are essential in this phase to identify pertinent rules and apply them in a convincing and effective
manner. Sending States and international organizations should support this by providing necessary
21
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personnel support and issuing clear rules of behaviour for each mission.21
7. Controversial Problems. The present Handbook has been written in an effort to provide reliable
information for practitioners and to encourage further research in the academic field. Both aims
include an openness for existing controversies and for questions yet to be answered. Indeed, not
all contributions are uncontroversial and some chapters have deliberately been written in an effort
to carry a critical dialogue to further depths.
(a) The conceptual distinction between law enforcement and conduct of hostilities is a case in
point. Discussion shows that different rules must apply in these two different modes of operation.
The principles of necessity and proportionality will spell out differently for combat and police tasks.
In combat, necessity is a Force enabler empowering both sides to employ the degree of force
necessary within the law to achieve the goals of their respective missions and proportionality
relates to the balance between military advantage and likely damage to civilians and civilian
objects (and not to the use of force between combatants inter se), whereas in a law enforcement
operation, necessity relates strictly to the question whether force may be employed to achieve a
lawful purpose, in particular, in response to grave danger to the law enforcement officers
themselves or to civilians, and likewise proportionality places strict limitations on the degree of
force to achieve that purpose. Yet these differences will be a matter of graduation where risks for
innocent persons exist, and they do not affect the applicability of the principles as such.22 States
deciding on the use of armed forces for law enforcement purposes bear a responsibility to consider
the relevant legal implications and they must ensure that the personnel employed is trained in the
applicable rules.
(p. 616) (b) Operational detentions are in the focus of the dividing line between law enforcement
and the conduct of hostilities. The principle that only prisoners of war enumerated in Article 4 of the
Third Geneva Convention may be detained until the ‘cessation of active hostilities’23 and that
habeas corpus rights must be ensured in all other situations is difficult enough to be translated to
the requirements of non-international armed conflict. It is even more difficult in a peace
enforcement action where a state of armed conflict does not exist or may be disputed, so that there
may be ambiguity as to applicability of the law of armed conflict, including prisoner-of-war status.
The executive branch must ensure that operational detentions are confined to imperative reasons
of security. They must be limited in purpose, time, and procedures. Human rights must be fully
respected. Parliaments and governments authorizing operational detentions are responsible for the
full legality of their actions and they must exercise effective control over such activities.
(c) The legal bases for military deployment and the use of force may as such be a matter of
dispute that cannot be resolved in every single case, even though one should be careful to
distinguish between genuine lack of clarity as to the relevant facts and grey areas in the law on the
one hand and simple violation of the law coupled with ex parte justifications on the other. Parties
may continue to differ on the causes and modalities of their military action. It is all the more
important to apply jus in bello rules irrespective of any consideration of jus ad bellum and to
develop cooperative steps towards application of a jus post bellum. Parties may continue to differ
on the causes and purposes underlying their resort to force. However, this should never result in or
be used as a pretext for less than full compliance with the jus in bello, or prevent cooperative
efforts to achieve peace and apply the jus post bellum, once the conflict has ended.
8. Open Issues. A number of issues had to be left open in this Handbook. It would go beyond its
purpose to discuss the important influence national law and policy have on the conduct of any
military operations. That discussion would have to be country-specific,24 even if there will be
similarities in many States, and it would transgress what is possible in a single volume. We have
made one partial exception to this consideration, namely in relation to the right of personal or
individual self-defence, which is largely governed by national criminal law. This was unavoidable,
as this right is so closely related to military operations that its omission would have left many
questions unanswered. Chapter 24 makes clear that the different ‘guises’ or applications of what is
sometimes loosely referred to as ‘self-defence’ are, in fact quite distinct notions, albeit stemming
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from a common root. It is also clear, notwithstanding widely varying interpretations of what is
allowed under personal self-defence, that it is at best a concept of limited usefulness in most
situations arising in the context of military operations and should not be used out of context.
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(p. 617) There are other topics, however, that would deserve further study in continuation of the
contributions included in this Handbook:
(a) The post-conflict and peacetime application of rules of international humanitarian law should
be evaluated, to specify their lex specialis role in relation to human rights and support their full
implementation during armed conflict.
(b) The role of non-State actors in the conduct of military operations deserves further discussion.
Even if they may be widely considered today as not only enjoying individual rights, but also bearing
obligations under international law,25 it may be difficult to see insurgent fighters as exercising law
enforcement authority, unless they actually control territory and may thus exercise quasigovernmental authority over persons and territory in a classic civil war context. On the other hand,
principles and rules of law enforcement go beyond existing human rights obligations and insurgents
executing law enforcement measures should be held to respect all relevant obligations irrespective
of their authority to act at all.
(c) Command and control issues will remain case-specific, and even within one single
organization, like the UN, different rules may apply to regulate specific cases. Yet it is striking that
rules concerning general terms and conditions, such as operational command and operational
control, have not yet been formally adopted in the UN, so that the authors of sub-Chapter 6.5 had
to develop their commentary on the basis of more informal internal policy. In the interest of
transparency and accountability such policy should be adopted in a formal review process and
duly published. Relevant international organizations should also take initiatives to ensure that
reparation be made for wrongful acts committed during military operations.
(d) Economic reconstruction and military support that may be given to this end are too important
in any post-conflict situation to leave them unregulated. International organizations and States
involved in post-conflict reconstruction should cooperate in the development of principles and
rules that help to ensure respect for self-determination, national sovereignty, and individual
protection, and avoid conflicting situations for individual soldiers participating in such activities.
9. There will remain a variety of different sources of the international law relevant for military
operations. For the applicable treaty law with its overlapping rules and varying States parties,
interpretive efforts are required to ensure common understanding. Rules of customary law must be
identified, based on the well-established components of practice and opinio juris. Even where the
customary status of a certain rule may be disputed, its characterization as best practice, shaped
by international experience, national interests, and national law, may be relevant. For all rules so
identified the task of implementation and enforcement requires particular efforts to be taken, to
ensure restoration of the rule of law with a clear sense of international responsibility. Lawyers at all
levels are involved in this process. (p. 618) A proactive role to ensure compliance with existing
rules may be key to a successful performance of military missions.
10. Aside from the three branches of international law referred to in the preceding paragraphs, it is
clear that the International Law of Military Operations draws upon and is influenced by many other
sub-disciplines of international law. These include, as has been shown in various chapters, the law
of the sea, air law, the law of international responsibility, and international criminal law. These
branches of international law provide a framework for shaping operations themselves, identifying
rights and obligations of the State(s) involved and those of third States and avoiding unnecessary
contention and disputes. The complexity of contemporary military operations is such that a firm
understanding of how these areas of international law relate to military operations is essential from
both a practical and a more theoretical perspective. Yet, in many cases, insufficient attention has
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been given to these implications and how the law both influences and is influenced by the conduct
of military operations. The inclusion of chapters in this Handbook relating to these areas of
international law will hopefully contribute to a better understanding of this mutual relationship and
stimulate further clarification and development of the law, where necessary.
11. Finally, it is clear that, while no complete summary of the conclusions of a volume such as this
is possible, one point in particular deserves some attention. That is the role of the (military) legal
advisor who is, and should be, involved at all stages and levels of planning and conducting any
military operation and in the training and instruction of the personnel who carry it out. This crucial
role is twofold, firstly to ensure that commanders and sub-commanders receive the necessary legal
advice to enable them to conduct their mission, and secondly, to promote and as far as possible to
ensure that the operation is conducted in full compliance with the law. This task is a demanding,
indispensable, and essential one and requires both a firm command of the law, operational and
situational awareness, and an ability to constructively guide and advise on a wide range of issues
and in varying situations. It is hoped that this Handbook will contribute to a better understanding of
this task and will aid in its successful execution.
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