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Separation of Powers

Christina Eckes, Jasmina Nedevska, and Joana Setzer*

6.1 INTRODUCTION

In December 2019, a Supreme Court ruling in the Netherlands made headlines
worldwide." In Urgenda Foundation v State of the Netherlands, the highest national
court confirmed the previous lower instance rulings, obligating for the first time
a State to reduce general emissions in line with international commitments. The
Dutch Supreme Court found that the State’s inaction on climate change vio-
lated its citizens’ rights to life and privacy under Articles 2 and 8 of the European
Convention on Human Rights (ECHR), respectively, and ordered the State to cut
its greenhouse gas (GHG) emissions by at least 25 per cent by 2020, compared to
levels in 1990. By May 2022, over seventy cases worldwide had been filed to chal-
lenge the implementation or ambition of climate targets and policies affecting the
whole of a country’s economy and society.

In such cases, the plaintiffs have a political purpose: they seek societal change,
typically (but not necessarily) more ambitious climate protection. Governments
are often the defendants in such cases, which increases the political significance

*

Christina Eckes is a professor of European law and Director at the Amsterdam Centre for European
Law and Governance at the University of Amsterdam. Jasmina Nedevska is a postdoctoral researcher
at Uppsala University, her work was funded by the Swedish Research Council (grant number 2020-
00345). Joana Setzer is an associate professorial research fellow at the Grantham Research Institute on
Climate Change and the Environment at the London School of Economics and Political Science.

! State of the Netherlands (Ministry of Economic Affairs and Climate Policy) v Stichting Urgenda
[2019] ECLLI:NL:HR:2019:2007 (Supreme Court of the Netherlands) (Urgenda Supreme Court); John
Schwartz, ‘In “Strongest” Climate Ruling Yet, Dutch Court Orders Leaders to Take Action’ (The New
York Times, 20 December 2019) <www.nytimes.com/2019/12/20/climate/netherlands-climate-lawsuit
html> accessed 24 February 2024.

Joana Setzer and Catherine Higham, ‘Global Trends in Climate Change Litigation: 2022 Snapshot’
(LSE Grantham Research Institute on Climate Change and the Environment, June 2022) 16 <www
Ise.ac.uk/granthaminstitute/wp-content/uploads/2022/08/Global-trends-in-climate-change-litigation-

w

2022-snapshot.pdf> accessed 24 February 2024.
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140 Eckes, Nedevska, and Setzer

of the litigation.3 Sometimes national legislation is challenged.* The relationship
between the three branches and hence the idea of separation of powers lies at the
core of the debate about strategic climate litigation. While some cases have been
dismissed and described as a ‘direct attack on the separation of powers’,> many
cases have been upheld, with apex courts issuing decisions that are favourable for
climate action. This chapter discusses the relevance of separation of powers in a
wide array of climate cases including in terms of the outcome of successful and
unsuccessful cases. The purpose is to identify emerging best practice from the
case law to date.

Building on the definitions and methods in Section 6.2, we ask: ‘In climate liti-
gation cases where separation of powers concerns arise, how do courts engage with
that matter?” Our overview of case law development in Section 6.3 suggests that sep-
aration of powers concerns arise at four stages in the adjudicatory process: justicia-
bility; recognising a right or duty; establishing a breach; and determining a specific
obligation, respectively. In cases that result in a legally enforceable obligation,
furthermore, separation of powers concerns may relate to whether the obligation
is procedural or substantive. In some of these cases, courts innovatively provided
procedural obligations for a breach of substantive duties. In Section 6.4, we con-
sider conditions for best practice. A central element of emerging best practice is
that courts provide arguments for the rightfulness of enforcing the limits that the
law imposes on the other branches. This includes prominent international norms,
including open-textured and, at times, non-binding ones, and human rights norms.
Another relevant (and replicable) element is that courts develop legally enforce-
able standards interpreting open-textured norms in light of best available science,
usually found in the reports of the Intergovernmental Panel on Climate Change
(IPCC). Lastly, we discuss the conditions for replicability (Section 6.5) of climate

rulings across jurisdictions.

3 The political significance and issues around separation of powers are even more evident in cases
that are brought by one branch of power against another, or one level of government against
another. For instance, in Brazil opposition political parties have already filed three climate
cases before the Supreme Court against the federal government. See PSB and others v Brazil
[2022] ADPF 760 (Federal Supreme Court of Brazil); PSB and others v Brazil [2022] ADO 59/
DF (Federal Supreme Court of Brazil); PSB and others v Brazil [2022] ADPF 708 (Federal
Supreme Court of Brazil). In France, a municipality sued the French government for insuffi-
cient action on climate change; the suit was filed in the Conseil d’Etat, the highest administra-
tive court in France. See Commune de Grande-Synthe v France [2020] N°427301 (Conseil d’Etat)
(Grande-Synthe).

4+ Neubauer and Others vy Germany [2021] 1 BvR 205648, 1 BVR 96/20, 1 BVR 78/20, 1 BvVR 288/20, 1 BVR
96/20, 1 BvR 78/20 (German Federal Constitutional Court) (Neubauer).

5 United States Court of Appeals for the Ninth Circuit, 18-36082 Kelsey Rose Juliana v USA’
(4 June 2019) at o1:23 <www.youtube.com/watch?v=DIOR_sqGtsk> accessed 24 February 2024.
For academic discussion, see also Lucas Bergkamp and Jaap C Hanekamp, ‘Climate Change
Litigation against States: The Perils of Court-Made Climate Policies” (2015) 24 European Energy
and Environmental Law Review 102; Laura Burgers, ‘Should Judges Make Climate Change Law?’

(2020) 9 TEL 55.
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Separation of Powers 147

6.2 DEFINITIONS AND METHODS

Separation of powers is considered ‘the litmus test of legal and political legitimacy’
in constitutional democracies.® Yet, there is no one legal or conceptual blueprint of
separation of powers. It is concretised in very different ways in different legal orders.
In climate litigation, it is precisely a core issue of separation of powers that arises
most, namely the boundaries of judicial powers.

The concept of separation of powers applies to the relationships between the leg-
islative, executive, and judicial branches of government, sometimes referred to as
the trias politica. In this chapter, we focus on the relationship of the judiciary to the
other branches. We make sense of separation of powers by distinguishing between
the concept and different conceptions.” We take a concept to convey a singular
meaning or purpose, whereas different conceptions are different views on what it
takes to achieve that purpose. The concept of separation of powers describes a con-
stitutional arrangement of branches of government that avoids the concentration of
power. However, jurisdictions apply the concept (realise the purpose) of separation
of powers differently, resulting in distinct conceptions of separation of powers.

A functional conception of separation of powers entails that the different branches
exercise different functions. According to this idea, law-making is the responsibility
of parliaments and the execution of laws the responsibility of governments, while
courts apply the laws. This account grants the legislature ‘an initiating place on the
assembly line of law-making/law enforcement’ and is associated with ‘a principle
of legislative supremacy’.® This conception relies heavily on the possibility to hold
political representatives accountable for their decisions through regular elections.
When defendants in climate litigation point to the ideal of separation of powers, this
is often the conception they have in mind. Yet, at times, this conception may also
figure in support of judicial intervention in climate litigation.

A relational conception, by contrast, entails that functions are shared between
the different branches. This conception explicitly ‘aims to ensure that the tension
between law and majoritarian politics is perpetuated and that neither law nor poli-
tics dominates the other” over an extended period of time.? It characteristically relies
on the capacities of the judiciary to control the exercise of powers by the other

Andrea Pin, ‘Introduction to Part I' in Antonia Baraggia and others (eds), New Challenges to the
Separation of Powers — Dividing Power (Edward Elgar 2020) 7.

7 While a concept ‘marks off the arena of a disputed idea’, conceptions fill that arena with ‘different
content, criteria or conditions’. See Arthur Isak Applbaum, ‘Legitimacy without the Duty to Obey’
(2010) 38 Philosophy and Public Affairs 216 and see also HLA Hart, The Concept of Law (Oxford
University Press 1961) 155-159; John Rawls, A Theory of Justice (Harvard University Press 1971) 5.
Jeremy Waldron, ‘Separation of Powers in Thought and Practice’ (2013) 54 BCLR 441, referring to
John Locke.

9 Christina Eckes and others, ‘Conceptual Framework for the Project Separation of Powers for 21st
Century Europe (SepaRope)’ (2021) Amsterdam Law School Research Paper 2021-06 <https:/dx.doi
.0rg/10.2139/ss111.3777334> accessed 24 February 2024; Christoph Moéllers, The Three Branches:

A Comparative Model of Separation of Powers (Oxford University Press 2013).
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branches of government through judicial review. This conception typically appears
in support of judicial intervention in climate litigation.

We treat the two conceptions just discussed as theoretical ‘ideal types’, which we
do not expect to be observed in pure form.™ A strictly functional conception of the
separation of powers would exclude that the judicial branch ever exercises the pow-
ers of another branch; yet, it is accepted that judicial interpretation may also create
law. A maximally relational construction would entail that the judicial branch may
enjoy as much political power as the legislative and executive branches. Yet, even the
most relational system among existing jurisdictions affirms basic functional separa-
tion. On our account, any legal system could be placed on a scale between a strictly
functional enactment of separation of powers to a maximally relational construc-
tion." Examples of jurisdictions that tend more toward the functional conception
are France, the Netherlands, and Sweden. Examples of more relational jurisdictions
include Germany and the United States.

Such a scale can be used for different methodological purposes in a study on cli-
mate litigation. When a court exerts less power over climate policy in a single case,
we take it to express a more functional conception; when a court exerts more power
over climate policy in a single case, we take it to express a more relational concep-
tion. As mentioned, this does not exclude that a functional conception is used to
justify ruling in favour of full-on enforceable substantive obligation. A prime exam-
ple is the Urgenda case.”

To assess how courts handle separation of powers concerns in climate litigation,
we have used the dataset of climate litigation cases compiled for this Handbook as
the point of departure. We focus on cases where the issue of separation of powers
has been reported as salient.

6.3 CASE LAW DEVELOPMENT - STATE OF AFFAIRS

The categorisation of adjudicatory stages is divided into four levels and identifies
two subcategories of obligations (see Figure 6.1). As any categorisation, it is subjec-
tive to an extent. In individual cases, courts may consider separation of powers at
one or several of these adjudicatory stages.

6.3.1 Justiciability

When courts consider whether a climate case is justiciable, separation of powers
is the single most decisive underlying principle. Many procedural rules serve

Richard Swedberg, ‘How to Use Max Weber’s Ideal Type in Sociological Analysis’ (2018) 18 Journal
of Classical Sociology 181.

Richard Benwell and Oonagh Gay, “The Separation of Powers’ (House of Commons Library,
2011) <https://researchbriefings.files.parliament.uk/documents/SNo6053/SNob6os3.pdf> accessed 24
February 2024.

Urgenda Supreme Court (n 1).
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Determine an
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FIGURE 6.1 The four levels and two subcategories of obligations making up the
adjudicatory stages where separation of powers concerns arise

the purpose of protecting each branch’s core constitutional powers, that is, sep-
aration of powers. One could think of standing, availability of legal instruments
to require governmental action, or time limits. This subsection considers the
judicial reasoning, first, in cases that were found non-justiciable, and second, in
cases in which justiciability was the focus of the judicial reasoning and that were
found justiciable.

On a more abstract level, judges may be concerned that rulings in strategic cli-
mate litigation aiming at mitigation measures could interfere with the core task
of elected politicians to prescribe general public policy choices.® According to a
strict functional view of what separation of powers requires, judges may consider
that they cannot decide that general policy choices are necessary and find the case
non-justiciable. At the same time, the far-reaching interferences of the climate crisis
with the enjoyment of human rights in a concrete and identifiable manner, not just
in the future but also in the present, have become apparent. These interferences
highlight the failure of the executive and the legislature to take measures that could
be seen as adequate in light of established science.* Under a more relational con-
ception of separation of powers, it is the task of the judiciary to prompt the other
branches to carry out their constitutional mandates when they fail to do so.

5 In a wider perspective, climate change litigation can be seen as part of a general trend during the
late twentieth and early twenty-first century — referred to as the ‘judicialization” of politics — to rely
on courts to resolve contentious moral matters and public policy issues. See Ran Hirschl, “The
Judicialization of Mega-Politics and the Rise of Political Courts” (2008) 11 ARPS 93. A critique based
on a principle of separation of powers could apply to this phenomenon as a whole. Here, however,
our focus remains solely with climate litigation.

4 This was e.g. highlighted by Neubauer (n 4).
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Furthermore, even non-justiciable cases may have considerable political influence
and contribute to the development of legal doctrine. Often, cases are found inad-
missible on procedural grounds that serve the purpose of separation of powers but
do not necessarily relate to whether judges could generally review climate policy.
An example is standing requirements.”> Our materials reveal that considerations of
courts, which ultimately result in dismissals, may also include legal interpretations
and doctrinal reasons that may lay the ground for more far-reaching climate policy.
In light of the fact that the judiciary has a constitutional duty to ‘deliver justice’,®
the logical minimum of reaction, when a case is brought, is declaring a case non-
justiciable on specified grounds.

Juliana v United States is an example of a non-justiciable case from the United
States.'” In this case, a group of child plaintifts alleged that several United States
agencies had continued policies allowing for exploitation of fossil fuels, despite
knowing of the hazards for more than fifty years. The plaintiffs claimed that the
government thereby violated their constitutional rights, including a right to due pro-
cess under the Fifth Amendment to a ‘climate system capable of sustaining human
life’. The Ninth Circuit concluded in a 2-1 decision ‘reluctantly’ that the plaintiffs’
‘impressive case for redress must be represented to the political branches of govern-
ment, not the judiciary’’® In justifying the outcome, the court sided with a more
functional conception of separation of powers.

Outside the United States, justiciability has been the focus of climate cases in
Australia, Canada, New Zealand, and Pakistan." Similarly, in the supporting judi-
cial reasoning one can pinpoint elements of a more functional conception of sepa-
ration of powers. In Sharma and Others v Minister for the Environment, eight young
people, claiming to represent all people under 18, filed a putative class action in
Australia’s Federal Court to block a coal project. They asserted that it would exac-
erbate climate change and harm young people in the future. The Federal Court of

5 See Chapter 5 on Admissibility.

For example the Dutch art 13 AB neergelegde verbod van rechtsweigering (prohibition to deny jus-

tice). This is also how ‘duty’ is read in the famous citation ‘It is emphatically the province and duty of

the judicial department to say what the law is’ from Marbury vy Madison [1803] 5 US (1 Cranch) 137

(US Supreme Court).

7 Juliana v United States 947 F.3d 1159 (gth Cir 2020). cf see the decision in Navahine F v Hawai‘i

Department of Transportation (First Circuit Court, State of Hawai‘i 2023) 6, in which the Court

rejects the defendant’s claims that the issue is more of a political question and should not be addressed

by courts. The Court reaffirms the Court’s role in interpreting and defending constitutional rights and
guarantees.

ibid 11 (the opening paragraphs of Circuit Judge Hurwitz” Opinion).

19 Sharma and others v Minister for the Environment [2021] FCA 560 (Sharma First Instance); Mathur
et al v Her Majesty the Queen in Right of Ontario [2020] ONSC 6918 (Superior Court of Justice)
(Mathur Strikeout) and Mathur v Ontario [2023] ONSC 2316 (Mathur Merits); Thomson v Minister
for Climate Change Issues [2017] NZHC 733 (Thomson); Michael John Smith v Fonterra Co-Operative
Group Limited and Others [2022] NZSC 35 (Smith Supreme Court); DG Khan Cement Company v
Government of Punjab [2021] C.P.12go-L/2019 (Supreme Court of Pakistan).
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Australia established a new duty of care to avoid causing personal harm to children
but declined to issue an injunction to force the minister to block the coal mine
extension. The judge rejected the minister’s argument as to why alleged ‘policy
reasons’ ought to have prevented the recognition of the duty of care. Contrary to
the minister’s claims, the judge stated that the recognition of this duty would not
interfere with the minister’s statutory task, nor necessarily render tortious any activ-
ity generating GHGs. Despite the Federal Court’s decision, the minister granted
approval for the proposed mine expansion, and in March 2022 the Full Federal
Court of Australia unanimously overturned the primary judge’s decision to impose
a duty of care on the minister. The three judges had separate reasonings. Chief
Justice Allsop found that the duty would require consideration of questions of policy
‘unsuitable for the judicial branch to resolve’.*

By contrast, the Superior Court of Ontario in Canada found in Mathur et al v
Her Majesty the Queen in Right of Ontario (preliminary decision) that ‘[t/he fact
that the matter is complex, contentious or laden with social values does not mean
that the courts can abdicate the responsibility vested in them by our Constitution
to review legislation for Charter compliance when citizens challenge it. In such
circumstances, it is the court’s obligation to decide the matter’.* This case empha-
sises the functional argument that it is the judiciary’s mandate and duty to apply
constitutional law.

Equally grappling with issues of justiciability, Justice Mallon argued for the High
Court of New Zealand in the case of Sarah Thomson v The Minister for Climate
Change Issues that:

The courts have recognised the significance of the issue for the planet and its
inhabitants and that those within the court’s jurisdiction are necessarily amongst
all who are affected by inadequate efforts to respond to climate change. The var-
ious domestic courts have held they have a proper role to play in Government
decision making on this topic, while emphasising that there are constitutional
limits in how far that role may extend. The IPCC reports provide a factual basis
on which decisions can be made. Remedies are fashioned to ensure appropriate
action is taken while leaving the policy choices about the content of that action to
the appropriate state body.*

In its reasoning, the Court relied on a relational conception of separation of pow-
ers while stressing the importance of functional considerations. It reasoned more

20

Sharma First Instance (n 19).

* Mathur Strikeout (n 19) [121], quoting Chaoulli v Québec (Attorney General) [2005] 1 SCR 791
(Supreme Court of Canada) [107]. Confirmed on the merits, with the exception of the ‘fair share’
question, see Mathur Merits (n 19) [109]. See also Urgenda Foundation v The State of The Netherlands
[2015] ECLENL:RBDHA:2015:7196 (District Court of the Hague) (Urgenda District Court) [4.98];
Thomson (n 19) [134]; Environnement Jeunesse v Procureur General du Canada [2018] 500-06-000955-
183 (Quebec Superior Court) 76 (ENJEU).

Thomson (n 19) [133].
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specifically that the ‘importance of the matter [climate change] for all and each of
us warrants some scrutiny of the public power in addition to accountability through
Parliament and the General Elections’, yet noted that there are ‘constitutional lim-
its’ to the role of the judiciary, and that, if a ground of review ‘requires the Court to
weigh public policies that are more appropriately weighed by those elected by the
community’, it may be necessary for the Court to ‘defer to the elected officials’.3

In the case of Michael John Smith v Fonterra Co-Operative Group Limited and
Ors, the respondent companies are some of New Zealand’s largest GHG emitters
(including from the dairy and meat industry).* In this case the issue was whether
tort law could be used to seek wide-ranging private law remedies with respect to
climate change. According to one cause of action, the defendants allegedly had a
duty to cease contributing to climate change. The High Court found that there were
‘significant hurdles’ for Smith in persuading the Court that this new duty should be
recognised but determined that the relevant issues should be explored at a trial.*
Invoking a more functional conception of separation of powers, the High Court ulti-
mately decided against any regulation of policy content. It argued that [t/he Courts
are poorly equipped to deal with the issues which Mr. Smith seeks to raise. This
country’s response to climate change involves policy formation, value judgments,
risk analysis, trade-offs and distributional outcomes. These matters are well outside
the normal realms of civil litigation’ 2 It further explained that ‘[i]f the Courts were
to reach different conclusions than Parliament, there could be inconsistent and
different net zero emission targets and different ways of dealing with the problems
thrown up by climate change. That would be highly undesirable and would put sig-
nificant emitters in a quandary’.*”

6.3.2 Recognise a Right or Duty

Separation of powers concerns remain equally present after judges have found a case
justiciable and recognise a legal right or duty — positive or negative.”® Recognising
a legal right or duty is an important step in the judicial process including in those
cases that determine a particular obligation, with notable examples being Urgenda,
VZW Klimaatzaak v Kingdom of Belgium and Others, Future Generations v Ministry
of the Environment and Others, Neubauer and Others v Germany, Notre Affaire a

» ibid [134].

** The case was decided in three instances: Michael John Smith v Fonterra Co-Operative Group Limited
and Others CIV-2019-404-001730 [2020] NZHC 419 (Smith High Court); Michael John Smith v
Fonterra Co-Operative Group Limited and Others CA 128/2020 [2021] NZCA 552 (Smith Court of
Appeal); Smith Supreme Court (n 19).

» Smith High Court (n 24) [98].

6 ibid [98](g).

*7ibid [¢8](h).

#$ See also Lucy Maxwell, Sarah Mead, and Dennis van Berkel, ‘Standards for Adjudicating the Next
Generation of Urgenda-Style Climate Cases’ (2022) 13(1) JHRE 35.
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Tous and Others v France, and Shrestha v Office of the Prime Minister and Others.*
However, a court may also stop at this level of identifying rights or duties of the par-
ties, for example if it does not establish a breach. These rulings may have a symbolic
value in political discourse or obligate the executive or legislative branches to take
these rights or duties into consideration.

An example of a case with high constitutional and symbolic value is Neubauer.3°
In this case, the German Federal Constitutional Court recognised that the German
State had a constitutional duty to address the harm posed by climate change in order
to protect the constitutional rights to life and health, protected under the German
Constitution and the ECHR, ‘by taking steps which [...] contribute to stopping
human-induced global warming and limiting the ensuing climate change’.3'

Urgenda confirmed in three different instances that climate change fell within the
scope of protection of the rights to life and to private and family life, under Articles
2 and 8 ECHR.3* It also confirmed that the State is subject to a duty of care in tort,
which is interpreted in light of these human rights provisions. While the District
Court reasoned that the State’s duty of care in tort, as an open-textured norm, must
be interpreted in a manner that is, so far as this is possible, consistent with its obli-
gations under international law.3> The Dutch government appealed the decision,
and Urgenda filed a cross-appeal with respect to the ECHR claim. In late 2018,
the Court of Appeal upheld the decision of the District Court, while permitting
Urgenda to make a claim under the ECHR. The Dutch government appealed to the
Dutch Supreme Court, which affirmed in December 2019 the order of the District
Court and the Court of Appeal’s admission of Urgenda’s claim under the ECHR.
The Supreme Court interpreted the Netherlands™ obligations under Articles 2 and
8 ECHR by drawing on non-binding commitments of the Dutch State under the
United Nations Framework Convention on Climate Change (UNFCCC), soft law
sources such as Conference of the Parties’ (COP) decisions, and ‘scientific insights
and generally accepted standards’.3*

9 Urgenda Supreme Court (n 1); VZW Klimaatzaak v Kingdom of Belgium and Others [2023] 2022/
AR/8g1 (Cour d'appel de Bruxelles) (VZW Klimaatzaak Appeal); Notre Affaire a Tous and Others
v France [2021] No 1904967, 1904968, 1904972 1904976/4-1; Neubauer (n 4); Future Generations v
Ministry of the Environment and Others (Demanda Generaciones Futuras v Minambiente) [2018] 11001
22 03 000 2018 00319 00 (Colombia Supreme Court) (Demanda Futuras Generaciones); Advocate
Padam Bahadur Shrestha v Prime Minister and Office of Council of Ministers and Others [2018]
Order No 074-W0O-0283 (2075/09/10 BS) (Supreme Court of Nepal) (Shrestha v Office of Council of
Ministers).

3° Neubauer (n 4).

3t ibid [144].

3* Urgenda Supreme Court (n 1).

33 Urgenda District Court (n 21).

3% Urgenda Supreme Court (n 1) [5.4.3]; Demir and Baykara v Turkey App no 24503/97 (ECtHR, 12
November 2008), which referred to “The consensus emerging from specialized international instru-
ments and from the practice of contracting States may constitute a relevant consideration for the
Court when it interprets the provisions of the Convention in specific cases’.
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Building on Urgenda, the case of Milieudefensie et al v Royal Dutch Shell plc
extends the duty of care under tort law (Article 6:162 of the Dutch Civil Code
informed by Articles 2 and 8 ECHR) to private companies.? The District Court
accepted that given the Paris Agreement’s goals and the scientific evidence regard-
ing the dangers of climate change, Shell has a duty of care to take action to reduce
its GHG emissions.

6.3.3 Establish a Breach

The next stage at which separation of powers concerns arise is when courts consider
whether they recognise a breach, even if that does not necessarily imply that the
court orders the defendant to take action. Again, even if such rulings may not pre-
scribe a specific enforceable obligation, they may have high symbolic value in the
political discourse and establish important and potentially replicable interpretations
of the law.

In VZW Klimaatzaak, the Brussels Court of First Instance found a duty and a
breach of that duty, but did not establish an enforceable obligation. The Court
found the federal state and the three regions jointly and individually in breach of
their duties of care for failing to enact good climate governance. However, the Court
declined to issue an injunction ordering the government to set the specific emission
reduction targets requested by the plaintiffs. The Court found that the separation
of powers doctrine limited the Court’s ability to set such targets and that doing so
would contravene legislative or administrative authority. On appeal, this aspect of
the decision was overturned — with the Court of Appeal issuing an order requiring
the federal state and regions to adhere to a more ambitious 2030 mitigation target.3®

There are various other examples where separation of powers has not proven to
be a barrier in establishing duty and breach. In the Future Generations case, the

35 Milieudefensie v Royal Dutch Shell [2021] ECLR:NL: RBDHA:2021:5339 (District Court of the
Hague).

3% VZW Klimaatzaak v UEtat Belge [2021] 2015/4585/A (Tribunal de premiere instance francophone de
Bruxelles, Section Civile) (VZW Klimaatzaak First Instance) and VZW Klimaatzaak Appeal (n 29)
[227]. The Court of Appeal found

As already indicated, there is no doubt that the formulation of climate policy is the prerogative
of the legislature, which has wide discretionary powers in this area. Nor is it disputable that the
‘judge cannot substitute his subjective assessment for that of the democratically elected bodies’
or that ‘climate policy cannot be pursued in disregard of any other consideration of social cohe-
sion, economic development or other aspects of the environment, for example’ (conclusions
of the Belgian State, p. 164). As indicated above (paragraph 156), however, the court does not
violate the principle of the separation of powers if it confines itself to respecting the minimum
requirements laid down by norms of international law which, given their context (in the sense
referred to above), have direct effect in the case submitted to it or, in the absence of such norms,
if it confines itself to determining, on the basis of data on which there is scientific and political
consensus, the minimum requirements.
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Supreme Court of Colombia found that the State’s failure to prevent deforestation,
which exacerbates climate change, violated the claimants’ constitutional rights of
life, health, and minimum subsistence: ‘It is clear that despite several international
commitments, legislation, and jurisprudence on the subject, the Colombian State
has not efficiently tackled the problem of deforestation in the Amazon’.37

An example from Nepal is the Shrestha case.3® In this case, the Supreme Court of
Nepal determined that the State’s failure to adopt a comprehensive law on climate
change and to adequately address the existing impacts of climate change violated
the right to life and to live with dignity, as well as the right to a healthy environment
under the Nepalese Constitution.?9

In Neubauer, the German Federal Constitutional Court found that the duty to
take ‘measures that help to limit anthropogenic global warming and the associated
climate change’ applies despite [t]he fact that the German State is incapable of halt-
ing climate change on its own’.#° The Court found that this requires the legislature
to adopt legislation to reduce GHG emissions in a ‘sufficiently prudent manner’,
without ‘offload[ing] reduction burdens onto the future’.# The Court established a
breach of the rights protected under the German Constitution.*

The Municipal Court of Prague found in the first instance in the Klimatickd
Zaloba case that the ‘far-reaching effects’ of climate change posed a threat to the
right to a favourable environment, which is protected under the constitution.®?
The constitutional duty to protect human rights thus required the government to
develop specific and comprehensive mitigation measures ‘without undue delay’.#
The court found that the government was not doing enough to adequately reduce
emissions before 2030, and thus violated its duty to protect human rights. It con-
cluded that ‘[t]he defendants failure to act deprived the applicants of their right to
a favourable environment’.#

In Pakistan, the High Court of Lahore held in Leghari v Federation of Pakistan
that the State’s failure to address the impacts of climate change within the coun-
try violated the plaintiff’s right to life as well as the right to a healthy environ-
ment (among other rights).#® In this case, Ashgar Leghari, a Pakistani farmer,
argued that the government had failed to meet its climate change mitigation and
adaptation targets, which had resulted in immediate impacts on the water, food,

37 Demanda Futuras Generaciones (n 29) [13].

3% Shrestha v Office of Council of Ministers (n 29).

39 ibid [5].

4 Neubauer (n 4) [149].

4 ibid.

+# ibid [115].

8 Klimatickd zaloba CR v Czech Republic [2022] No 14A 101/2021 (Prague Municipal Court) [223].
# ibid [278].

4 1bid [327]. This decision was overturned on appeal.

# Asghar Leghari v Federation of Pakistan etc PLD 2018 Lahore 364.
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and energy security of Pakistan in a way that interfered with his fundamental
right to life. The Court ruled in response that ‘the delay and lethargy of the
State in implementing the Framework offends the fundamental rights of the citi-
zens which need to be safeguarded’.#” When establishing the breach, the Court
argued that fundamental rights must be guided by the constitutional values of
democracy, equality, and social, economic, and political justice, as well as the
international environmental principles of sustainable development, the precau-
tionary principle, intergenerational and intragenerational equity, and the doc-
trine of public trust.

Equally, in Urgenda, the first successful strategic climate case aimed at general
emission reduction, the Dutch Supreme Court concluded that Dutch climate mit-
igation efforts were not consistent with IPCC science and the government thus vio-
lated its obligation to protect under Articles 2 and 8 of the ECHR.#

6.3.4 Determine an Enforceable Obligation

Finally, a court may impose an enforceable obligation on the parties to the case.
These enforceable obligations may be procedural or substantive.* From a separation
of powers perspective, determining procedural obligations may prima facie be seen
as less controversial than determining substantive ones. The principled reasoning
of the Supreme Court in Nature and Youth Norway and others v Norway may serve
as an illustration. The case concerned the validity of a royal decree of 2016 to grant
ten petroleum explorations licences in the southern and south-eastern parts of the
Barents Sea. The Court did not rule in favour of the plaintiffs but provided extensive
reflections in relation to separation of powers. It held that ‘decisions involving basic
environmental issues often require a political balancing of interests and broader
priorities’.>® Therefore, the Court stated, ‘{d]emocracy considerations |...] suggest
that such decisions should be taken by popularly elected bodies, and not by the
courts’.”" Yet, the Court also noted that democratic considerations have less bear-
ing in regard to procedural duties, noting specifically that ‘restraint is less required
when it comes to assessing the procedure” as ‘in reviewing the political balancing
of interests’.>*

47 ibid [8].

# Urgenda Supreme Court (n 1). See also for more details State of the Netherlands v Stichting Urgenda
[2018] ECLI:NL:GHDHA:2018:2591 (Court of Appeal) (Urgenda Court of Appeal) [76].

49 See inter alia Sebastian Oberthiir, ‘Hard or Soft Governance? The EU’s Climate and Energy Policy
Framework for 2030 (2019) 7 Politics and Governance 17, 20-21.

5 Greenpeace Nordic Association v Ministry of Petroleum and Energy (2020) Case no 20-0510525IV-
HRET (Norwegian Supreme Court) (People v Arctic Oil) [141].

5 ibid.

> ibid [182]; see also Pau de Vilchez Moragues and Annalisa Savaresi, “The Right to a Healthy
Environment and Climate Litigation: A Mutually Supportive Relation?” <http://dx.doi.org/o.2139/
ssrn.3829114> accessed 24 February 2024.

Downloaded from https://www.cambridge.org/core. UVA Universiteit van Amsterdam, on 16 Oct 2025 at 13:52:16, subject to the Cambridge Core
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009409155.008


http://dx.doi.org/10.2139/ssrn.3829114
http://dx.doi.org/10.2139/ssrn.3829114
https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009409155.008
https://www.cambridge.org/core

Separation of Powers 157

We treat procedural and substantive obligations in separate subsections later on.
We should add, however, that the dividing line between procedural and substan-
tive obligations is at times difficult to draw. A case in point is Neubauer, which
primarily established procedural obligations but also determined that the German
Constitution entails a substantive constitutional obligation to establish a law with a
zero-emission target for 2050. Similarly, in Friends of the Irish Environment CLG v
The Government of Ireland, Ireland and The Attorney General, the Supreme Court
of Ireland ordered the Irish government to return to the drawing board and develop
a new National Mitigation Plan, which is a procedural obligation aiming for a sub-
stantive outcome.>

6.3.4.1 Procedural Obligations

Procedural obligations concern processes for governing climate policy without
directly regulating the content of such policy. While these rulings do not intervene
substantively in the decisions of the political branches, procedural remedies may
still have an impact on climate policy as imposed institutional structures change the
conditions for policy-making.

For example, in Save Lamu et al v National Environmental Management
Authority and Amu Power Co Ltd, a community-based organisation representing
Lamu County and other individual claimants challenged the issuance of a licence
by the Kenyan National Environmental Management Authority (NEMA) to a power
company for the construction of the first coal-fired power plant in Kenya.>* The
claimants argued that the Kenyan NEMA failed to conduct a proper Environmental
Impact Assessment (EIA) and therefore contributed to the adverse effects on human
health and biodiversity caused by climate change. The Tribunal set aside the licence
issuance and decided that the Kenyan NEMA had violated the EIA regulations by
granting it without proper and meaningful public participation in the process. It
stated that ‘the judicial function of the Tribunal is to examine whether there was
compliance with statute. In the present appeal, the procedure was not followed and
the process was seriously flawed’.5

Similarly, Neubauer established a procedural obligation requiring the legislature
to return to the drawing board and adopt national legislation in line with constitution-
ally protected human rights, including for the future, that is, the period after 2030.
Neubauer did not articulate a particular substantive reduction obligation. Arguably,
the latter reflects a degree of judicial self-restraint that relates to the German Federal

53 Friends of the Irish Environment CLG v The Government of Ireland, Ireland and the Attorney General
[2020] Appeal no 205/19 (Supreme Court of Ireland).

5 Save Lamu et al v National Environmental Management Authority and Amu Power Co Ltd [2016]
Tribunal Appeal No Net 196 of 2016 (Kenya Environmental Tribunal).

55 ibid [71].
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Constitutional Court’s self-conception of the role of the judiciary in relation to the
other branches. The Court expresses this when emphasising that it is for the leg-
islature to specify the (substantive) emission reduction objectives within what is
legal in light of the requirement of climate protection under Article 20(a) GG.5
The Neubauer case is recurrent in our later discussions on emerging best practice
and replicability.

6.3.4.2 Substantive Obligations

All else being equal, rulings determining substantive obligations usually remain
more controversial from a separation of powers perspective. Still, some courts pro-
ceed to such measures. Such cases exist from Ireland, the Netherlands, France,
and Colombia.5” Among these, only the Irish case relied on existing parliamentary
legislation.

In Friends of the Irish Environment CLG, the separation of powers was a key
issue. As in the Neubauer case, the distinction between a procedural and substan-
tive obligation can be difficult to draw, as the final ruling required a more specific
National Mitigation Plan. The High Court ruled against the plaintiffs, holding, inter
alia, that the State must be given a broad margin of discretion in determining its
climate policies, with reference to the separation of powers and the nature, extent,
and wording of the statutory obligations in play.>® In comparison to the High Court,
the conception of separation of powers upheld by the Supreme Court can be seen
as more relational, as it concluded that ‘the issues are justiciable and do not amount
to an impermissible impingement by the courts into areas of policy’.5? Yet, func-
tional separation remained important, as the obligation established by the Court
ultimately relied on national legislation, namely the 2015 Climate Action and Low
Carbon Development Act.

Urgenda, which drew on Articles 2 and 8 of the ECHR, constitutes a different
example of where courts imposed a specific substantive obligation (25% emission
reduction). In the Urgenda case, the Court insisted that there remained a legitimate
role for the judiciary in determining ‘whether the measures taken by the State are too
little in view of what is clearly the lower limit of its share in the measures to be taken
worldwide against dangerous climate change’. The Court concluded its judgment
by outlining why the order made was appropriate in light of the separation of pow-
ers, contrary to the State’s argument that the order constituted an impermissible

Neubauer (n 4) [205].

57 Friends of the Irish Environment CLG (n 53); Urgenda Supreme Court (n 1); Notre Affaire a Tous (n
29); Demanda Futuras Generaciones (n 29).

58 Friends of the Irish Environment CLG v The Government of Ireland, Ireland and the Attorney General
[2019] IEHC 747 (High Court) [62], [65], [87]-[92].

59 Friends of the Irish Environment CLG (n 53) [9.1].

Urgenda Supreme Court (n1) [6.3].
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‘order to create legislation’." The Urgenda case also recurs in our later discussions
on emerging best practice and replicability.

The level of detail in imposing enforceable obligations on the State seems cru-
cial. Courts appear willing to impose even substantive obligations but reserve the
details of implementation to the State. This is in line with separation of powers
considerations that reserve the making of general policy to the legislature. Examples
that illustrate this emerging trend of climate rulings imposing general substan-
tive obligations that reserve further (implementation) details to the policy-maker
are Urgenda and Notre Affaire a Tous. In the latter case, the Administrative Court
explicitly acknowledged that the government must be granted a wide margin of
discretion when implementing a court order pertaining to GHG emissions targets,
while this margin of discretion does not as such prevent the judiciary from ordering
the government to adopt stronger climate mitigation measures:

In the circumstances of this case, it is appropriate to order the Prime Minister
and the competent ministers to take all the necessary sectoral measures to com-
pensate for the damage up to the uncompensated share of greenhouse gas emis-
sions under the first carbon budget [...]. It is appropriate, as has been said, to
order the enactment of such measures within a sufficiently short period of time
in order to prevent any worsening of that damage. In the context of the present
case, the specific measures to make reparation for the damage may take various
forms and consequently express choices which are within the Government’s

discretion.®

6.4 EMERGING BEST PRACTICE

Separation of powers has been a central issue in the relatively short but dynamic
lifespan of climate litigation. To a certain extent, identifying specific best practices
around separation of powers is rendered difficult by the wide range of rules and prin-
ciples that protect or interact with separation of powers very differently in various
legal orders. In all climate litigation, the domestic legal order frames the role of the
judiciary and determines what judges can and should do. Nevertheless, emerging
best practices regarding the separation of powers can be identified with respect to
several issues.

6.4.1 Role of the Judiciary in Applying the Law

The first emerging best practice results from how judges understand their own role
vis-a-vis the other branches of government and provide arguments for this under-
standing. Several courts have emphasised that it is the role of the judiciary to apply

o ibid [8].
% Notre Affaire @ Tous (n 29) [13].
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the law. In other words, when the legislature has adopted a national law this man-
dates the judiciary to ensure that the legally binding commitments made under that
national law are given effect.% They also generally emphasised the necessity of judi-
cial review of executive conduct with respect to climate change legislation.® This
exercise of judicial review renders matters which once might have been reserved to
‘politics” a matter of lawful conduct.

DG Khan Cement Company v Government of Punjab is illustrative of this prac-
tice. In that case, the Supreme Court of Pakistan found that the judiciary is not
only able but actually required to adjudicate cases that can help address the dan-
gerous consequences of climate change.% The Court argued that ‘[t]his Court and
the Courts around the globe have a role to play in reducing the effects of climate
change for our generation and for the generations to come. Through our pen and
jurisprudential fiat, we need to decolonize our future generations from the wrath of
climate change, by upholding climate justice at all times’.®

In Germany, which has a constitutional court that enjoys strong review powers
over general laws and exceptionally high public support, including in politics
and academia, the judiciary is formally in a position to directly restrain politics
(legal constitutionalism). In the Neubauer case, a group of youth filed a legal chal-
lenge against the Federal Climate Protection Act arguing that the target of reduc-
ing GHGs 55 per cent by 2030 from 1990 levels was insufficient. The German
Federal Constitutional Court struck down parts of that Act, which is a general
federal law, as incompatible with fundamental rights protected under the German
Constitution.

For its reasoning, the Court could rely on constitutional provisions that limit the
scope for political decision-making to take measures to protect the environment or
not. The Court found that Article 20a of the German Constitution obliges the legis-
lature to protect the climate and aim towards achieving climate neutrality. Further,
the Court stated that Article 20a ‘is a justiciable legal norm that is intended to bind
the political process in favour of ecological concerns, also with a view to the future
generations that are particularly affected’. Accepting arguments that the legislature
must follow a carbon budget approach to limit warming to well below 2°C, and,
if possible, to 1.5°C, the Court found that the legislature had not proportionally
distributed the budget between current and future generations. Because ‘one gen-
eration must not be allowed to consume large parts of the CO, budget under a
comparatively mild reduction burden if this would at the same time leave future
generations with a radical reduction burden and expose their lives to serious losses

See e.g. Neubauer (n 4) and Friends of the Irish Environment CLG (n 53).

See Friends of the Irish Environment CLG (n 53) [9.1]; Mathur Merits (n 19) [132]; Thomson (n 19)
[101]-[135].

% DG Khan (n 19).

% ibid [19].
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of freedom’, the Court ordered the legislature to set clear provisions for reduction
targets from 2031 onward by the end of 2022.7

An example from Canada is Mathur et al. Although judicial review is relatively
weak in Canada, the Superior Court of Ontario explained that the Constitution
‘requires’ the Court to decide a climate case, even if ‘the matter is complex, conten-
tious and laden with social values’.®®

In the Netherlands, by contrast with Germany and more like Canada, the judi-
ciary is in a comparatively weak position vis-a-vis the political branches and may not
review general laws in light of national constitutional rules or principles. However,
this did not stop the courts in three instances (District Court, Court of Appeals,
and Supreme Court) from ruling in favour of Urgenda, determining that, by failing
to reduce GHG emissions by at least 25 per cent by end-2020, the Dutch govern-
ment was acting unlawfully in contravention of its duty of care. In the higher two
instances, the courts relied on Articles 2 and 8 of the ECHR, which enjoy constitu-
tional status and direct enforceability in the Dutch system. Directly addressing the

matter of separation of powers, the Dutch Supreme Court concluded

[D]ecision-making on the reduction of greenhouse gas emissions is a power of the
government and parliament. They have a large degree of discretion to make the
political considerations that are necessary in this regard. It is up to the courts to
decide whether, in availing themselves of this discretion, the government and par-

liament have remained within the limits of the law by which they are bound.%

In respect of a functional separation of powers, the Dutch Supreme Court
insisted that it was a legitimate function of the judiciary, as required by the rule of
law, to determine whether the State was complying with its legal obligations, and
had ‘remained within the limits of the law by which they are bound’.” The Court
argued further that ‘this order does not amount to an order to take specific legislative
measures, but leaves the State free to choose the measures to be taken in order to
achieve a 25% reduction in greenhouse gas emissions by 2020”7

Notably, this was the first decision by any court ordering a State to limit GHG
emissions for reasons other than statutory mandates. The Court pointed to ‘the
severity of the consequences of climate change and the great risk of climate change
occurring’.” The functional separation of powers arguments put forth by the defen-
dant against justiciability, for example, were rejected ‘also because the State violates
human rights’.”

7 Neubauer (n 4) [192].

% Mathur Merits (n 19) [106]. See also Urgenda District Court (n 21) [4.98]; Thomson (n 19) [134];
ENJEU (n 21) [70].

b9 Urgenda Supreme Court (n 1) [8.3.2].

7 ibid.

7 ibid [8.2.7].

7 ibid [2.3.1].

7 ibid [2.3.2].
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6.4.2 Giving Effect to International Norms

Judges have regularly relied on international law to substantiate their reasoning,
either because no national climate legislation existed’ or because international law
further strengthened the case as it illustrated the objectives for which the national
climate legislation had been adopted.”

France is an illustrative example of a jurisdiction in which several courts have
emphasised the relevance of a State’s previous commitments to an international
legal framework that acknowledges and aims to fight the climate emergency. In
Notre Affaire a Tous, for example, the Administrative Court of Paris explained in
2021 that, by ratifying the UNFCCC and the Paris Agreement, the French govern-
ment recognised ‘an “emergency” to combat current climate change” and ‘recog-
nised its capacity to act effectively on this phenomenon in order to limit its causes
and mitigate its harmful consequences’.?® One year earlier, in Commune de Grande-
Synthe v France, the Supreme French Administrative Court had established the
pre-eminence of the UNFCCC and the Paris Agreement in the context of domestic
mitigation action, explaining that the treaties ‘must be taken into account in the
interpretation of provisions of national law” aimed at reducing GHG emissions.””

The status of international law within the domestic legal order is highly relevant
to judges” considerations of a State’s international commitments. When courts are
asked to determine the relevance and meaning of international law in domestic
proceedings, they usually enjoy additional discretion. They act as gatekeepers deter-
mining which international norms meet the domestic requirements of enjoying
direct effect and what the relationship between domestic and international norms
is. Hence, reliance on international norms as the basis for a ruling rather than, for
example, national constitutional law increases the power of the judiciary vis-a-vis
the other branches. At the same time, the legislature does not have the same pow-
ers over the creation of international norms as it has over national laws, even if
it may be formally involved in the ratification of international agreements. Thus,
giving effect to international norms, in particular in relation to national laws, may
be prima facie read as disempowering parliament. Separation of powers concerns
may increase if decisions rely predominantly on international norms rather than
national laws.

Very different constitutional framework conditions establish very different concep-
tions of separation of powers, for example that the judiciary is given the explicit man-
date to review the constitutionality of general laws (Germany) or not (Netherlands).
However, this does not exclude replicable best practices from emerging, such as

~1

4 Urgenda Supreme Court (n 1).

75 Neubauer (n 4) and Friends of the Irish Environment CLG (n 53).
® Notre Affaire a Tous (n 29) [21].

7 Grande-Synthe (n 3) [12].

-

~1
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reliance on non-binding norms of international law or (repeated) political commit-
ments to substantiate a particular mitigation obligation.

6.4.3 A Matter of Protecting Human Rights

Where there is a right, there is a remedy.” The right to a remedy when one’s rights
are violated lies at the heart of the rule of law and separation of powers. Generally,
human rights are seen as the prime example of rights for which the judiciary must
offer remedies to enforce them against the executive and the legislature. In line with
this, the Dutch Supreme Court, followed by several other national courts, empha-
sised that it is for the courts to ensure that the other branches do not overstep the
law when exercising their political discretion, particularly when human rights are at
stake.” When assessing the scope of judicial scrutiny in the context of human rights
protection, the Municipal Court of Prague in its first instance decision in Klimatickd
Zaloba stated that ‘[iJn accordance with the precautionary principle, persons have
the right to be concerned about the quality of their environment and do not have
to wait until the climatic conditions are so unfavourable that they do not allow the
fulfilment of their basic needs of life’.* This line of reasoning appears to broaden
the protection of human rights by establishing that persons may enforce their rights
before a(n irreversible) situation of severe human rights violation has occurred. This
is particularly meaningful in the context of the climate emergency, which is a cumu-
lative global common action problem, that is, every ton of CO, emitted anywhere
in the world creates an irreversible temperature increase that changes life on Earth.
Separation of powers concerns in human rights adjudication play out in differ-
ent ways. On the one hand, judges may consider that separation of powers weighs
in favour of exercising judicial review because (human) rights protection at the end
of the legislative cycle lies at the centre of their role within a democratic system.™
On the other hand, human rights adjudication is seen as a field where judges are
necessarily empowered vis-a-vis the other branches because judges need to give
meaning to open-textured norms and balance interests.%* This could support an
argument in favour of more judicial restraint. At the same time, it appears relevant
whether the rights norms that the court relies on were produced with the demo-
cratic legitimation of the domestic law — or even constitution-making process — or
whether they emerged from international treaty-making.®3 In the case of the latter,

Ubi jus, ibi remedium.

Urgenda Supreme Court (n 1) [8.3.2]. See also e.g. ENJEU (n 21) and Klimatickd Zaloba CR (n 43).
Klimatickd Zaloba CR (n 43) [211]. This decision was overturned on appeal.

See Méllers (n g).

Christina Eckes, “Tackling the Climate Crisis with Counter-Majoritarian Instruments: Judges
between Political Paralysis, Science, and International Law’ (2021) 6 European Papers 1307.

As an example of the former, see Neubauer (n 4). As an example of the latter, see Urgenda Supreme
Court (n1).
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additional considerations relating to the empowerment of the executive in external
relations come into play.

Perhaps the most innovative decision so far has been the decision granted by the
High Court of Lahore decision in the Leghari case, as it resulted in procedural obli-
gations for a breach of substantive duties.** The Court created a Climate Change
Commission composed of representatives of key ministries, NGOs, and technical
experts to monitor the government’s progress in terms of its own climate change pol-
icy and implementation framework. In other words, while refraining from imposing
higher substantive targets, the Court established the institutional framework to over-
see the execution of the State’s existing policies.

Another highly relevant point on the judicial mandate to protect human rights
was made by the Superior Court of Quebec, when it noted in ENvironnement
JEUnesse that ‘in the case of an alleged violation of the rights guaranteed by the
Canadian Charter, a court should not decline jurisdiction on the basis of the doc-
trine of justiciability’.®5

The need to exercise judicial review over executive but also legislative action has
been particularly recognised as a result of the growing scientific evidence of the
ubiquity and intensity of interferences with human rights caused by the climate
crisis. This connects to the widely shared understanding that protecting the rights
of individuals, including large numbers from foreseeable harm in the future, is the
core task of courts under separated powers.

6.4.4 Developing Legally Enforceable Norms from Best Available Science

The Dutch Supreme Court in Urgenda relied heavily on the IPCC reports to argue
that ‘objective’ standards exist against which to review the State’s conduct.*® This
highlights the role of courts as independent fora, where impartial judges need to be
convinced, not only of what the law is and what legal obligations may flow from it
within the particular case but also of the climate science that should underpin any
political and judicial decision-making on climate issues.

Generally, many courts have heavily relied on climate science for their reason-
ing. Examples include the case of Friends of the Irish Environment, in which the
Irish Supreme Court found that the scientific understanding of the ‘safe tempera-
ture rise target’ in Article 2.1(a) of the Paris Agreement has increasingly gravitated
towards ‘a lower figure [...] in the region of 1.5°C’, as scientific knowledge has
developed since the Paris Agreement.’” Furthermore, the Administrative Court

84 Asghar Leghari (n 46).

5 ENJEU (n 21) [56]. See also Urgenda Supreme Court (n 1) [6.4], [8.3.3); Family Farmers and
Greenpeace v Germany [2018] 00271/17/R/SP (Administrative Court of Berlin) [45]; and Mathur
Strikeout (n 19) [126].

® Urgenda Supreme Court (n 1) [6.4]. See also Mathur Strikeout (n 19) [56].

7 Friends of the Irish Environment CLG (n 53) [3.4].

»

Downloaded from https://www.cambridge.org/core. UVA Universiteit van Amsterdam, on 16 Oct 2025 at 13:52:16, subject to the Cambridge Core
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009409155.008


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009409155.008
https://www.cambridge.org/core

Separation of Powers 165

of Paris recalled in Notre Affaire a Tous the [IPCC’s findings in the Special Report
on 1.5°C (2018) and concluded that ‘a warming of 2°C rather than 1.5°C would
seriously increase these various phenomena and their consequences’.*® Similarly,
in Klimaatzaak, the Court of Appeal pointed out scientific evidence regarding
the risks of exceeding the threshold of 1.5°C® and, in Milieudefensie, the Hague
District Court converged towards the same conclusion, establishing that ‘in the last
couple of years, further insight has shown that a safe temperature increase should
not exceed 1.5°C”.%°

One may conclude that climate litigation necessarily brings science back into the
debate, ideally in a rational, non-interest-driven, and fact-checking fashion. By rely-
ing on the IPCC reports as reflecting the best available science established in a trans-
parent and inclusive process that vouches for its scientific impartiality, judges vest
climate science in the societal debate with legal authority.?" In all climate litigation
cases, judges are required to establish the relevant facts underpinning the claims of
the parties on what reduction obligations flow from the law. While this point may
prima facie appear only indirectly linked to separation of powers, it reinforces the
function of the judiciary to rationalise societal conflict pursuant to pre-established
procedural rules and, by doing so, offers a procedural mechanism of systematically
debunking scientific myths that lacks in the less formal political debate, for exam-
ple, in parliament.

Judges have also justified why climate issues are justiciable irrespective of the
complex science involved, the alleged uncertainties under the scientific mod-
els sketching the probable impacts of rising emissions, or the numerous inter-
ests affected by the impacts and mitigation measures. On the first aspect, the
German Federal Constitutional Court acknowledged in Neubauer that, while
there are several scientific methods for determining a State’s necessary emissions
reductions to hold global warming to a particular temperature limit, all of which
entail uncertainties, ‘this does not make it permissible under constitutional law
for Germany’s required contribution to be chosen arbitrarily. Nor can a specific
constitutional obligation to reduce CO, emissions be invalidated by simply argu-
ing that Germany’s share of the reduction burden and of the global CO, budget
are impossible to determine’.9* Similarly, the Hague District Court established in
Milieudefensie that while ‘no one single [reduction] pathway is the measure of
all things on a global scale’, there nevertheless exists ‘widely endorsed consensus’
regarding the minimum emissions reductions that are required to avert dangerous
climate change.?

8 Notre Affaire & Tous (n 29) [16].

89 VZW Klimaatzaak Appeal (n 29) [176] [101].

9° Milieudefensie (n 35) [2.3.3).

9 See Urgenda Supreme Court (n 1) and Thomson (n 19).
* Neubauer (n 4) [225].

9 Milieudefensie (n 35) [4.4.29)].
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It should be added that judges must often decide based on incomplete knowl-
edge and rely on science to substantiate their fact finding.%* This is not different in
climate cases; yet, increasingly detailed science on the impacts of climate change
are seen by judges as providing them with the necessary knowledge to give rulings.

6.5 REPLICABILITY

Different courts around the world have interpreted the issue of separation of powers
in climate litigation in very distinct ways. Ultimately, the extent to which judicial
reasoning relating to separation of powers can be replicated depends on the simi-
larities and differences of the relevant legal elements that determine the national
conception of separation of powers. In principle, successful litigation requiring a
government to do or not do something in relation to climate change is more likely
to be observed in countries that have constitutional or national legal provisions pro-
tecting a healthy environment and/or climate.% The existence of national climate
framework laws with clear targets, accountability mechanisms, and, in some cases,
an explicit mandate for courts to review the implementation of climate laws also
provide clarity in ensuring judicial oversight.?°

Once the legislature has exercised its core function and adopted a law, the court
is not supposed to apply and interpret the law. As pointed out by the Brazilian
Superior Court of Justice, in countries that have legislation protecting the envi-
ronment and/or the climate, ‘the judge does not create obligations to protect the
environment. Instead, they emanate from the law once they have been examined by
the Legislative Branch. For this reason, we do not require activist judges, because
activism is found within the law and the constitutional text’.97

All four stages of adjudication have a potential for replicability. Even the most
far-reaching decisions (level 4) have already been replicated, and, notably, the

94 Katalin Sulyok, Science and Judicial Reasoning — The Legitimacy of International Environmental
Adjudication (Cambridge University Press 2021).

% See e.g. art 20a of the German Constitution (Grundgesetz).

9 In Benin, Kenya, Uganda, and Papua New Guinea, judicial review provisions are broadly applied to
the implementation of all obligations in the law. Uganda’s law is particularly interesting, since it allows
any concerned citizen to bring an action against either the government or a private entity for actions
or omissions that may prove adverse to climate action without the need to prove a specific injury or
damage, a requirement that has proved challenging for litigants in climate change cases to meet in
other contexts (see, for example, Verein KlimaSeniorinnen Schweiz and Others v Switzerland App
no 53600/20 (ECtHR)). In Ireland and New Zealand, the relevant provisions instead focus explicitly
on government obligations to meet emissions reduction targets. See Catherine Higham and others,
‘Accountability mechanisms in climate change framework laws’ (LSE Grantham Research Institute
on Climate Change and the Environment, November 2021) 27 <www.lsc.ac.uk/granthaminstitute/
wp-content/uploads/zo21/1/Accountability-mechanisms-in-climate-change-framework-laws.pdf>
accessed 24 February 2024.

97 Public Prosecutor’s Office v H Carlos Schneider SIA Coméreio e Indistria & Others [2007] 650.728 —
SC 2003/0221786-0 (Superior Tribunal de Justicia) [3.2] (own translation).
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interpretations used in the Urgenda decision have been discussed at length in other
cases in the Netherlands and beyond. ‘Urgenda-type’ cases have been replicated
with the aim of holding governments accountable for reducing GHG emissions in
Canada, the United States, Norway, South Korea, Ireland, Colombia, and other
countries. The Urgenda case was also adapted and replicated as a tort law case in
Milieudefensie — another decision that could, in principle, be replicated in other
jurisdictions with tort law. Furthermore, decisions from other jurisdictions, while
not binding, may provide and have provided persuasive arguments.?® This practice
on the part of domestic courts makes explicit what has been termed the ‘“ransna-
tional dimensions of the global climate change case law’.%

Even the far-reaching orders of Mansoor Ali Shah in the Leghari case were argu-
ably replicated in the Shrestha case. This type of decision could potentially be fur-
ther replicable in jurisdictions where there is a constitutional right to life and a
judicial willingness to interpret this right to life as including a right to a healthy
environment, a right to clean air, and/or other similar rights enshrined in the coun-
try’s constitution or human rights law.'*°

While the different expressions of the idea of separation of powers vary tremen-
dously, we see a trend that the justiciability of climate cases against public author-
ities, as well as the establishment of enforceable obligations, are becoming more
widely accepted.
strengthens the potential for replicability. It can further be expected that climate

' Climate litigation has a strong transnational dimension,** which

cases will continue being brought and hence that courts must continue to engage
with climate issues under the conditions of an unfolding global climate emergency.

6.6 CONCLUSION

The central aim of the study has been to identify emerging best practice in rela-
tion to how separation of powers has been addressed in climate litigation across
a wide variety of jurisdictions and doctrinal contexts. Our account suggests that,
while judicial engagement is likely to be diverse, the decisions can be understood
in a more systematic way. We have identified four stages of adjudication, ranging in
intensity from low to high — justiciability, recognising a right or duty, establishing

9 ibid. See the use of Urgenda Supreme Court (n 1) in Neubauer (n 4).

9 Emily Barritt and Boitumelo Sediti, “The Symbolic Value of Leghari v Federation of Pakistan:
Climate Change Adjudication in the Global South’ (2019) 30 KL] 203. See also Jacqueline Peel
and Jolene Lin, ‘Transnational Climate Litigation: The Contribution of the Global South’ (2019) 113
AJIL 679.

1°° Keely Boom and others, ‘Climate Justice: The International Momentum Towards Climate Litigation’
(Heinrich-Boll-Stufting & Climate Justice Programme, 2016) <www.boell.de/en/2016/11/15/climate-
justice-international-momentum-towards-climate-litigation> accessed 24 February 2024.

! Inter alia, Kleoniki Pouikli, ‘Editorial: A Short History of the Climate Change Litigation Boom across
Europe’ (2022) 22 ERA Forum: Journal of the Academy of European Law 569.

19% Barritt and Sediti (n 9g); Peel and Lin (n 9g).

Downloaded from https://www.cambridge.org/core. UVA Universiteit van Amsterdam, on 16 Oct 2025 at 13:52:16, subject to the Cambridge Core
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009409155.008


http://www.boell.de/en/2016/11/15/climate-justice-international-momentum-towards-climate-litigation
http://www.boell.de/en/2016/11/15/climate-justice-international-momentum-towards-climate-litigation
https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009409155.008
https://www.cambridge.org/core

168 Eckes, Nedevska, and Setzer

a breach, and determining enforceable obligations (procedural and/or substantive).
Within one and the same case, a lower level of intensity indicates a more functional
conception of separation of powers, while a higher level of intensity indicates a
more relational conception of separation of powers. Further, we have identified four
areas of emerging best practice in progressive climate rulings: the role of the judi-
ciary, giving effect to international norms, human rights protection, and developing
norms from science.

Once a climate case is filed, the decision of a court to declare the case justicia-
ble opens a number of avenues for what the court can do and how far it can go
within its mandate and in line with the separation of powers. Judges have a choice
of establishing a lower or higher level of intervention. Such a choice is bound by a
judgment about the institutional competence of the courts. Surely, courts are most
likely to respond where the legislature has acknowledged a duty of the State and/
or of corporations to act. But judges are also sensitive to the different ways in which
separation of powers goals are implicated in a policy domain,'3 as well as to the
severity of the problem that they are faced with.

At the same time, climate litigation is a dynamic field, characterised as a ‘trans-
national’” phenomenon. As Peel and Lin observe, advocates see their climate liti-
gation work as contributing to the global effort to address climate change, and the
cases are often accompanied by campaigns that seek to appeal to an international
audience.® Litigants take notice of what cases are being filed and what decisions
are given in other jurisdictions, and that knowledge often informs the cases they
bring. Similarly, judges are following the decisions given by other courts across bor-
ders. The Urgenda decision has already been cited in judgements by courts in sev-
eral other climate cases, including cases in Australia, Ireland, and Germany. Bold
decisions elsewhere therefore can give additional confidence for judges deciding
new cases presented before them.

19 Aziz 7. Huq and Jon D. Michaels, “The Cycles of Separation-of-Powers Jurisprudence’ (2016) 126
YLJ 346.
%4 Peel and Lin (n 99).
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