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Chapter 1 Introduction 

1.1 Background: The Recovery of Chinese Court Mediation 

Mediation in China means that the disputants negotiate and solve disputes under the facilitation 

of an impartial third party.1 This concept is similar to the Western one. The United Nations 

Commission on International Trade Law (UNCITRAL) issued its conciliation rules which 

explain how the Western literature defines mediation: “conciliation” means a process (also 

referred to as mediation or an expression of similar import) whereby parties request a third 

person or persons (“the conciliator”) to assist them in their attempt to reach an amicable 

settlement of their dispute arising out of or relating to a contractual or other legal relationship.2 

In the British literature, mediation is a facilitative process in which disputing parties engage the 

assistance of an impartial third party, the mediator, who helps them to try to arrive at an 

amicable resolution of their dispute. The mediator has no authority to make any decisions that 

are binding on them but employs certain procedures, techniques and skills to help them 

negotiate an amicable resolution of their dispute without adjudication.3  

Among various mediation-providing organizations, this study is concerned with the 

mediation provided by courts, and the court’s role in court mediation. Chinese courts are 

familiar with mediation. Indeed, they seem to be better known as mediators than as adjudicators. 

In imperial China, governed by the pervasive Confucian ethic, most triadic dispute settlements 

were accomplished by mediation.4  Mediation was the guiding principle for civil justice in 

China, filling the legal vacuum in the 1950s to 1980s.5 However, with the establishment of the 

                                                                 
1

   Yulin Fu, Suqian Tiaojie Yu Fayuan De Juese (Presue Mediation and the Role of Courts), 

Journal of Law Application 2 (2009), p.4. 
2

   UNCITRAL Model law on International Commercial Conciliation Article 1. In the 

following text, the word “mediation” is interchangeable with the word conciliation. P. 

Sanders, the work of UNCITRAL on arbitration and conciliation 2004),p.203. 
3

   Henry J. Brown & Arthur L. Marriott, ADR principles and practice 711 (1999), p.127. 
4
    Shapiro, Courts : A Comparative and Political Analysis, p.157. Albert HY Chen, Mediation, 

Litigation, and Justice: Confucian Reflections in a Modern Liberal Society , in 3 

Confucianism for the Modern World 257 (  Daniel A. Bell & Hahm Chaibong eds., 2003) 

(It argues that the traditional Chinese mediation theory and practice of mediation have 

largely been shaped by Confucian philosophy.) 
5

   Stanley Lubman, Mao and Mediation: Politics and Dispute Resolution in Communist China, 

55 Calif. Law Rev. 1284 (1967); Stanley Lubman, Dispute Resolution in China After Deng 

Xiaoping: Mao and Mediation Revisited, 11 Colum.  J.  Asian L. 229 (1997); Neil J. 

Diamant, Conflict and Conflict Resolution in China: Beyond Mediation-Centered 

Approaches, 44 The Journal of Conflict Resolution 523 (2000)                      
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civil trial reform, emphasizing formal rationality and procedure, the court mediation rate 6 

dropped in both actual numbers and percentage from 1990 to 2003, from 65% to 31%.7 During 

this time, courts devoted more efforts to litigation, and cases began to be solved through 

litigation rather than mediation.  

Surprisingly, since 2004, the trend has reversed, and a gradual increase in mediation has 

become visible. Mediation seems to be back in the limelight. Successive regulations and the 

Supreme People’s Court (hereafter referred to as “the SPC”) opinions on court mediation were 

published between 2004 and 2011, such as:  

 Provisions of the Supreme People's Court about Several Issues Concerning the 

Civil Mediation Work of the People's Court in 2004; 

 Several Opinions of the Supreme People's Court on Further Displaying the 

Positive Roles of Judicial Mediation in the Building of a Socialist Harmonious 

Society in 2007; 

 Several Opinions on Further Implementing the Work Principle of “Giving 

Priority to Mediation and Combining Mediation with Judgment” in 2010; 

 The Opinions on Vigorously Promoting Circuit Trials to Facilitate Litigation of 

People; 

 The People’s Mediation Law of the People’s Republic of China in 2011; 

 Several Provisions of the Supreme People’s Court on the Judicial Confirmation 

Procedure for the People’s Mediation Agreements in 2011. 

The shift of policy led to a rise of the mediation rate in the legal system. Between 2004 

and 2011, many courts openly imposed mediation as their highest priority work method8 and 

reported increasingly high mediation rates. For example, in Henan province the mediation rate 

in 2010 increased by 48.7% compared with 2009, and reached 75.6%. In Jiangsu Province, the 

mediation and case dropping rate of labor cases increased by 37.71% compared with 2006, 

reaching 76.21% in 2010.9 In the first quarter of the year 2010, lower level courts that published 

their experience on mediation all reported a mediation rate over 80%.10 Some lower level courts 

                                                                 
6

   Civil cases that were resolved through mediation and case withdrawal in court (tiaochelü 调

撤率, hereafter referred to as “mediation rate”). Sometimes the courts publish the mediation 

plus withdrawal rate, sometimes only the mediation rate. This dissertation concentrates on 

the mediation rate. Here, “mediation rate” refers only to the ratio of civil cases, excluding 

administrative cases and criminal cases. 
7

   Collection of Historical Judicial Statistical Information of People’s Courts in China 1949-

1998 (civil section) 1-3 (2000); China Law Yearbook (2000-2006). 
8

   Yuhua Zhou, The Annual Report of the High Court of Shandong Province 2010 (Beijing: 

The official website of the SPC,[2011]) (accessed April 8, 2014)       . 
9

   Jiangsu Higher People's Court, The Bluebook of Civil Adjudication in Jiangsu Province, 

2011, at 35  p.6. 
10

 Jianfeng Pan & Weizhe Liu, Lun Fayuan Tiaojie Yu Jiufen Jiejue Zhi Guanxi (the 

Relationship between Court Mediation and Dispute Resolution), Journal of Comparative 

Law 70 (2010), p.74. 
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reported a mediation rate exceeding 90%.11 At the national level,  the reported percentage of 

civil cases resolved through mediation in Chinese courts doubled from 31% to 67.3%, producing 

a mediation rate in 2011 that was even higher than in the year 1990. The recovery of the 

mediation rate can be demonstrated by the following figure. 

 

Figure 1.1 Chinese Court Mediation Rate for Civil Disputes in First Trial in 1990-201112 

 

 
 

The ‘recovery’ of court mediation occurred in the context of the central authority’s 

harmonious society policy (he xie she hui), which aims to address the disputants’ dissatisfaction 

with formalist approaches to dispute resolution (litigation for example). The central authority 

believes the petitions resulted from the alleged failure of the courts: disputants are disappointed 

with a court decision and proceed to appeal to higher-level institutions and the central 

authority.13 It hopes that mediation can function as an alternative to a formal procedure and can 

contribute to constructing a harmonious society.14 However, the existing empirical evidence 

shows that numerous cases that were concluded by mediation ended up in retrial or petition in 

court. For example, an intermediate court in China reported that 279 out of 784 (35.59%) 

petition cases involved the judges forcing mediation on the parties.15 Based on empirical data 

from Beijing, Shanghai, Guangzhou, etc., another study showed that many district courts 

                                                                 
11

  Liyong Zhang, The Annual Report of the Henan High Court in 2010  (Henan: The Standing 

Committee of the People's Congress in Henan Province,[2010]) (accessed April 8, 2014)     
12

  Year Book of China Law (1990-2011). 
13

   Hualing Fu & Richard Cullen, From Mediatory to Adjudicatory Justice: The Limits of Civil 

Justice Reform in China, in Chinese Justice Civil Dispute Resolution in Contemporary 

China 25 (  Margaret Y. K. Woo & Mary E. Gallagher eds., 2011)                      
14

  Shouzeng Zhang, Creating A New Situation in Court Mediation: Vice Chief Justice HUANG 

Songyou Meets the Press, People's Court Daily, 9-17, 2004, at 2 
15

  Jiajun Zhang, Minshi Susong Tiaojie Jieanlü Shizhengyanjiu (the Emperical Study of Civil 

Judicial Mediation Rate), Chinese Journal of Law 31 (2012), p.44.   
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reported that 30%-70% of mediated cases needed the courts’ mandatory enforcement of the 

mediation agreements. 16  Thus, numerous disputants refused to fulfill their obligations in 

mediation agreements. It seems that the high mediation rate does not lead to the peaceful 

settlement of cases, but instead has created new grievances.  

1.2 Tension in the Debate: Court Mediation in the Non-Western 

Legal Systems 

The recovery of mediation attracted the attention of various scholars, and they provide different 

readings of this trend. The readings can be divided into 2 strands: negative and positive.  

The negative group. Scholars like Carl Minzner argue that by emphasizing court 

mediation, Chinese leaders are moving against the law as a distinct domestic political reaction to 

building pressures within the Chinese system. It is a top-down, authoritarian response motivated 

by social stability concerns. 17  This shift may have severe long-term effects, undermining 

Chinese legal institutions and destabilizing the country.18 FU Hualing also challenges court 

mediation for the following reasons: first, it is not cost effective, efficient or fair; second, it 

deters the development of judicial professionalism and the rule of law; third, mediation 

privatizes disputes and issues of social concern and blocks the development of general legal 

norms and the rule of law.19 Other scholars like HE Xin20 and Benjamin Liebman21 argue that 

the state should make greater efforts to strengthen the established litigation channels instead of 

only focusing on promoting mediation to keep social stability. Some Chinese scholarship also 

                                                                 
16

   Hao Li, Dangxia Fayuan Tiaojiezhong Yige Zhide Jingti De Xianxiang (A Wake-Up Call: A 

Large Number of Mediated Cases Entering the Procedure of Mandatory Enforcement), Law 

Science 139 (2012) , p.140. 
17

   Vicki Waye & Ping Xiong, The Relationship between Mediation and Judicial Proceedings 

in China, 6 Asian Journal of Comparative Law 2 (2011), p.32. 
18

  Carl F. Minzner, China's Turn Against Law, 59 American Journal of Comparative Law 935 

(2011), p.935-936. 
19

  Fu & Cullen, From Mediatory to Adjudicatory Justice: The Limits of Civil Justice Reform in 

China, 25 , p. 28-38. 
20

  Yang Su & Xin He, Street as Courtroom: State Accommodation of Labor Protest in South 

China, 44 Law & Society Review 157 (2010); Xin He, Maintaining Stability by Law: 

Protest Supported Housing Demolition Litigation and Social Change in China, 39 Law & 

Social Inquiry 849 (2014).               
21

  Benjamin L. Liebman, A Return to Populist Legality? Historical Legacies and Legal 

Reform, in Mao's Inivisible Hand 165 (  Sebastian Heilmann ed., 1st ed. 2011), p.180. 

Benjamin L. Liebman, A Populist Threat to China's Courts? in Chinese Justice: Civil 

Dispute Resolution in Contemporary China 269 (Margaret Y. K. Woo & Mary E. Gallagher 

eds., 2011).  
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questions the current court mediation practices, especially operating in the form of a top-down 

“campaign” under the high mediation rate pressure.22 

The positive group. Chinese scholars such as Fan Yu regard court mediation as a rise in 

alternative dispute resolution (hereafter referred to as “ADR”). The characteristics of the 

Chinese civil procedure should not be ignored, particularly the value of court mediation. The 

reemphasis on court mediation and the efforts made to gain support from social organizations 

are positive and significant according to Fan. According to research, 77.7% of the disputants, 

83.8% of the lawyers and 93.6% of the judges in China support mediation.23 It also provides a 

new approach to integrating people’s mediation and judicial mediation. 24  This analysis 

represents the fundamental belief of the SPC, authorities and scholars that mediation is in the 

interests of the disputants and will lead to the peaceful resolution of disputes.25 Other than the 

Chinese scholars, Stephanie Balme argues that mediation can compensate the shortcomings in 

the Chinese system, given that mediation is less bureaucratic and scripted but more party 

friendly. 26  Furthermore, Philip Huang observes court mediation in China from the 

epistemological perspective, which begins with factual situations rather than abstract principles 

about rights. Mediation is embedded in Chinese culture and history. The Chinese logic of 

mediation is different than the Western logic. It is not clarified in Chinese legislation but has 

                                                                 
22  See Gang Zhao, Fayuan Tiaojie Jie'Anlü Xudang Shending (Mind the Court Mediation 

Rate), Law Science 29 (2008) (It argues against the set of high mediation rate based on the 

following reasons: a. mediation rate should not be predesigned so to be “realized” by courts; 

b. judges may coerce disputants into mediation; c. judges endlessly push disputants into 

mediation without considering the chance of success.) Also see Jie Li, Tiaojielü Shuoming 

Shenme (what does the Mediation Rate Mean), Law Application 49 (2008) (It argues against 

the over praise of the mediation rate and the court mediation practices). Also see Zhang, 

Minshi Susong Tiaojie Jieanlü Shizhengyanjiu (the Emperical Study of Civil Judicial 

Mediation Rate), 31 (This study is especially against the mediation movement operating in 

the form of a top-down “ campaign”). 
23

  Bo Han, Susong Tiaojie De Shizheng Fenxi Yu Fali Sibian (Empirical Study on Trial 

Mediation and Reflections on Jurisprudence), Journal of Law Application 75 (2007)    
24

  Yu Fan, Yi DuoYuanHua JiuFen JieJue JiZhi BaoZheng SheHui De KeChiXu FaZhan 

(make Alternative Dispute Resolution Ensure the Substanble Development of Society) Part 

1, Law Application 2 (2005) , p.7. 
25

  Han, Susong Tiaojie De Shizheng Fenxi Yu Fali Sibian (Empirical Study on Trial Mediation 

and Reflections on Jurisprudence), 75 , p.78-79. (It suggests that mediators should be 

diversified, processes should be institutionalized, and the authority to conduct mediation 

should be clarified.) Shiping Yu, Dui Xinshiqi Rnmin Fayuan Susong Tiaojie Gongzuo De 

Lixing Sikao (some Thoughts on the Court Mediation of the New Age), People s Judicature 

12 (2006) (It analyses the causes of the drawbacks leading to the slow development of court 

mediation). 
26

  Stephanie Balme, Local Courts in Western China: The Quest for Independence and Dignity, 

in Judicial Independence in China: Lessons for Global Rule of Law Promotion 154 (  

Randall Peerenboom ed., 1st ed. 2010), p.171. (The author mentions that mediation can also 

open doors to coercion and corruption.) 
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something to offer to both Chinese and formalist law as they change and evolve in the years to 

come.27  

To summarize the debate, the positive view applies ADR theory and sees court 

mediation as a disputant-centered dispute resolution process. The negative view deems that 

court mediation is taking over the courts’ role of guarding justice deemed under the rule of 

law.28 However, the existing scholarship all seem to cover part of the story, without holistic 

empirical data, it is difficult to assert that one opinion prevails the other.  

The divergence of opinions between the court’s role under the rule of law and its role 

under ADR is not new or limited to China; it has been debated globally. Contrary to the 

prototype of courts adjudicating legal disputes between parties, 29  contemporary courts 

worldwide embed mediation in their work. Mediation has developed rapidly in both common 

law legal systems and in civil law legal systems. As Nadja Alexander summarizes, there is a 

global trend towards more mediation.30 The criticisms made by the scholars in the negative 

group specified above can be found in the existing debates in Western legal scholarship about 

the development of ADR. For example, the informal and private nature of ADR makes it hostile 

to justice under the rule of law, and a possible threat to the certainty of legal norms. The debates 

on the advantages and disadvantages of connecting ADR with courts have already been 

discussed fully in the existing ADR scholarship in English.31 However, with the global trend of 

more mediation, the positive opinion has been widely accepted. The courts’ role in ADR can be 

justified by the flexible and parties’ self-designed process,32 and the result is “individualized 

justice”,33 so that the outcome from the consent procedure prevails over the traditional concept 

of “justice through law”.34 

However, the application of those grounds is questionable in the non-Western legal 

systems, especially China. The relationship between courts and ADR’s embedment in courts 

seems to face more challenges beyond the Western context. The first challenge is the tension 

between ADR and the formal litigation process. As the scholars in the negative group have 

                                                                 
27

  Philip C. C. Huang, Chinese Civil Justice, Past and Present (2010), p.225-226. Important as 

culture and history are, however, this study will not focus on these perspectives.  
28

  As FU Hualing argues, widespread mediated settlement erodes the public realm, reduces the 

opportunities to produce, clarify and reaffirm norms that are fundamental to society. 
29

  In Galanter’s words, “A set of institutional facilities within which the normative learning is 

applied to specific”. See Marc Galanter, Why the" Haves" Come Out Ahead: Speculations 

on the Limits of Legal Change, 9 Law Soc. Rev. 95 (1974)                                                           
30

  Nadja Alexander, Global Trends in Mediation (2006), p.7. 
31

  The detailed discussion, see section 2.2. 
32

  Peter N. Thompson, Enforcing Rights Generated in Court-Connected Mediation -Tension 

between the Aspirations of a Private Facilitative Process and the Reality of Public 

Adversarial Justice, 19 Ohio St.  J.  on Disp.  Resol. 509 (2004); Deborah R. Hensler, 

Suppose it's Not True: Challenging Mediation Ideology, 2002 J.  Disp.  Resol. 81 (2002)                      
33

  Alexander, Global Trends in Mediation, 480 , p.6. 
34

  The type of justice which litigants expect to receive in the court system has both procedural 

and substantive components. Procedurally, it means a fair process - the opportunity to be 

heard; substantively, it is based on the application of objective legal norms. 
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argued, if courts promote mediation, this might have a negative impact on their adjudication 

role. Since court mediation is conducted in the shadow of the law, 35  it carries higher 

expectations of legal protection. Courts organizing ADR might undermine the judiciary version 

of courts supervising fairness under the law,36 and might further undermine the courts’ function 

of clarifying and reaffirming legal rules. However in the established rule of law countries, the 

threat is often disregarded, since mediation and adjudication are clearly separate and protected 

by regulations and institutions since they are two parallel tracks. Consequently, the accusation of 

mediation sabotaging the litigation process or public norms is expressed only by a decided 

minority in these countries. Compared to the Western jurisdictions, the under-construction 

Chinese formal litigation system,37 which ought to be the court’s main function, seems more 

liable to influence exerted by mediation. This worry permeates the above-mentioned negative 

group’s evaluation on the recovery of the Chinese court mediation. 

The second challenge is the tension between disputant-centered ADR and the courts’ 

interest in promoting ADR. ADR theory recognizes that courts have their own interests in 

mediation which do not necessarily conflict with the interests of disputants. Yet mediation can 

also work as an efficient means to respond to the accumulated dockets and to the expensive and 

prolonged litigation process. With the courts’ institutional interests involved, courts’ roles can 

go beyond the ideal role depicted in the rule of law layout. The institutional interests can be 

amplified by the fact that the courts in the developing legal systems are under the bureaucratic 

control, which results in the implementation of the political goals, internal ranking and social 

stability concerns.38 This might especially be true in non-Western jurisdictions, where the line 

between adjudication and mediation is blurred.39 

Owing to the two tensions, even if superficially, the recovery of court mediation in 

China seems to be in line with the global trend of mediation, yet an unexpected story might be 

hiding behind the scenes. Examining the activities that are shielded under the umbrella of 

mediation, some might indeed happen under the disputants’ consent, while some happen 

undermining the expectations under the rule of law. The combination of ADR and formal court 

procedure is not always promising, and its success depends on how it operates in practice. 

Owing to the different organizational settings of the court, the combination of mediation with 

ADR can lead to different results that are not necessarily justifiable by the principle of party 

                                                                 
35

  If mediation fails, the dispute will be resolved through the formal litigation process provided 

by the same court. 
36

  Harry T. Edwards, Alternative Dispute Resolution: Panacea Or Anathema? 99 Harv. Law 

Rev. pp. 668 (1986); Jacqueline M. Nolan-Haley, Court Mediation and the Search for 

Justice through Law, Washington University Law Quarterly 47 (1996)                      
37   This study is not arguing that the amount of the Chinese regulations or legislations is 

inadequate, but since the factual legal practices do not necessarily follow the rules, so that 

the sound function of the legal system is questionable. 
38  Xin He, Maintaining Stability by Law: Protest Supported Housing Demolition Litigation 

and Social Change in China, 39 Law & Social Inquiry 849 (2014) (By using housing 

demolition, this study argues that social stability has become not only the paramount 

concern of the regime, but also the performance assessment criterion for local officials and 

judges.) 
39

  See section 2.4.1 “Chinese Courts’ Involvement in Mediation: A Historical Perspective”. 
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autonomy and consent. Therefore, in-depth empirical work on this topic is in need. Only 

empirical work can give truth to the evaluation of the Chinese court mediation which is 

becoming a highly intricate phenomenon: political factors, law factors and parties factors are 

entangled; Western ADR practice and theories and Chinese traditional values are mingled.  

1.3 Central Research Questions 

This study seeks to understand the recovery of mediation at both a macro- and a micro-level, 

acknowledging that the name of mediation covers various court activities that serve different 

purposes and can be evaluated in different dimensions. The main question that this study aims to 

answer is: 

What is the Chinese courts’ role in court mediation in selected courts, and how can it be 

evaluated according to a comprehensive evaluative framework of court functions which is 

derived from both the courts’ prototype adjudication function and their political function? 

In order to address this main research question, a series of detailed sub-questions will be 

answered in the following sections:  

1. What is a comprehensive framework to elucidate court function for both developing 

legal systems and rule of law systems? 

2. What is “Chinese court mediation”, and what are the different settings of court 

mediation in practice in selected courts? 

3. How does each setting operate in practice? And what role do courts play in the 

mediation processes of each setting? 

4. Why does each type operate the way it does? 

5. How do participants evaluate the court mediation sessions they experienced?   

6. What do the empirical findings mean for court function in ADR and the rule of law in 

China as a developing legal system? 

1.4 The Concept of Chinese Court Mediation and the Design of the 

Enquiry 

The statistical fact of the 67.3% Chinese mediation rate in 2011 is the starting point of this 

research study. Some people might argue that this number is exaggerated and cannot accurately 

reflect the factual situation of how civil cases are solved in China. Thus, it ought not to be used 

to define the scope of this study. But that is precisely the reason why it should be. Admittedly, 

the statistics might be inflated by politicians, judges, and court staff, but there must be a reason 

why the statistics are distorted towards more mediation instead of less. This study aims to 

explore empirically how and why more activities are shielded under the umbrella of mediation.  

The research object -“court mediation”- in English should be translated as 

“fayuansuojinxing de tiaojie，法院所进行的调解” in Chinese, in contrast to the narrow 

definition of “fayuantiaojie，法院调解”. In Chinese, “fayuantiaojie”40 does not have a rooted 

connotation. Some scholars define “fayuantiaojie” as identical to the Western court-annexed 

                                                                 
40

  Admittedly, court mediation could be literally translated as “fayuantiaojie, 法院调解”. 
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mediation, “the world-wide popular fayuantiaojie with judicial features, also known as the non-

judicial court mediation, refers to the mediation of the court cases that are conducted by the non-

judge mediators”. 41  Some use “fayuantiaojie” as a synonym for trial judge mediation 

(“susongtiaojie”).42 It can also refer to all kinds of activities conducted by the courts (at least 

from the SPC level), which are essentially identical to the court mediation in this book, 

“fayuansuojinxing de tiaojie”.43 This study uses the last definition, which is the broadest. 

Given that mediation can be used as an umbrella for various practices related to courts, 

while the existing studies treat Chinese court mediation as an inseparable unity, this study 

                                                                 
41

  Wusheng Zhang, Fansi Yu Qianzhan: Woguo Fayuan Tiaojie De Heli Dingwei Yu Weilai 

Zouxiang (Refelction and Perspectiviness: The Positioning and Trend of the Court 

Mediation in China), 44 Journal of Zhengzhou University 37 (2011) .  
42

  Pan & Liu, Lun Fayuan Tiaojie Yu Jiufen Jiejue Zhi Guanxi (the Relationship between 

Court Mediation and Dispute Resolution), 70  (this article uses court mediation without 

clearly defining it, but the description is confined to the mediation conducted by trial 

judges); Yujun Guo & Minjie Sun, Meiguo Susong Hejie Yu Zhongguofayuantiaojie Zhi 

Bijiao Yanjiu (the Comparative Study of Settlements in Trials in the States and Court 

Mediation in Chinese), Law Review 19 (2006), p.20.( It defines court mediation as the one 

organized by trial judges.) This trial judge mediation is also known as “susongtiaojie, 

诉讼调解”, namely judicial mediation as translated by many Chinese scholars into English. 

Liming Wang, Characteristics of China’s Judicial Mediation System, 17 Asia Pacific Law 

Review 67 (2009)   However, the meaning of judicial mediation in the US, for example, is 

different than the Chinese “judicial mediation”, even though some scholars tend to equate 

the two words in the Chinese and the American context. For instance see, Yu Fan, Cong 

Susong Tiaojie Dao "Xiaoshi De Shenpan" (from Judicial Mediation to " the Vanishing 

Trial"), Law and Social Development 60 (2008). Judicial mediation, in the US for example, 

means the judicial arrangement of settlements in general, the most popular form being 

settlement conferences. For more details, see Marc Galanter, "... A Settlement Judge, Not a 

Trial Judge:" Judicial Mediation in the United States, 12 Journal of Law and Society 1 

(1985)    (It discusses the courts’ role in settlements in civil cases, especially settlement 

conferences.) This research path is followed by Peter Robinson. See the four articles by 

Peter Robinson from 2006-2012. Peter Robinson, Adding Judicial Mediation to the Debate 

about Judges Attempting to Settle Cases Assigned to them for Trial, 2006 J.  Disp.  Resol. 

335 (2006); Peter Robinson, Settlement Conference Judge-Legal Lion Or Problem Solving 

Lamb: An Empirical Documentation of Judicial Settlement Conference Practices and 

Techniques, 33 Am.J.Trial Advoc. 113 (2009); Peter Robinson, Empirical Study of 

Settlement Conference Nuts and Bolts: Settlement Judges Facilitating Communication, 

Compromise and Fear, An, 17 Harv.Negot.L.Rev. 97 (2012); Peter Robinson, Opening 

Pandora's Box: An Empirical Exploration of Judicial Settlement Ethics and Techniques, 27 

Ohio State Journal on Dispute Resolution 53 (2012)                                .  
43

  Huiling Jiang & Guohui Xiang, Jin Yibu Wanshan Renminfayuan Tiaojie Gongzuo Jizhi 

(further Improve the Mediation Conducted by the Courts: Interpretations of the several 

Opinions of the Supreme People's Court on Establishing a Sound Conflict and Dispute 

Resolution Mechanism that Connects Litigation and Non-Litigation), China Trial 12 (2009)    
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identifies the different settings of mediation that all contribute to the 67.3% court mediation rate. 

Based on the different settings of court mediation, more empirical data can be collected in depth.  

However, the scope of this study does not cover all of the possible mediation activities 

of courts. It is confined to those activities, if successful, that contribute to the Chinese court 

mediation rate (which covers the vast majority of court activities related to mediation).44 This 

approach defines court mediation from the perspective of results instead of processes. As long as 

the courts’ mediation work can contribute to the Chinese mediation rate, it falls within the 

research scope.  

Based on the main research question, this study has two goals. The first one is 

descriptive: to depict what the court mediation settings are and what roles courts play in 

mediation. This is to answer the first part of the main research question of what the Chinese 

courts’ role is in court mediation. Both the institutional settings of mediation (static) and the 

roles courts play during mediation sessions (dynamic) are examined. It should be noticed that 

the static settings in practice may differ from the static settings in regulation. Furthermore, when 

it comes to the dynamic roles courts play during mediation sessions, this study also tries to 

evade the academic debate on “what real mediation is”. In this research study, it does not matter 

whether substantively the process is mediation. As long as the participates refer the process as 

“mediation (in Chinese tiaojie)”, it is included in this study. For example, using “tiaojie”, 

Chinese disputants mean not only the mediation process, but also “the compromise made 

through mediation” or “settlement”.  

The study’s second goal is normative. This is to answer the second part of the main 

research question of how the courts’ roles can be evaluated. Building upon the descriptive work, 

it aims to evaluate different types of mediation taking into account both my objective 

observation and the evaluative remarks from the participants (including disputants, lawyers, 

judges, mediators and assistants).  

To achieve the two goals, a 3 months pilot study was first conducted to obtain a general 

impression of how mediation settings are established in two Chinese grassroots courts. 

Subsequently, this study developed an analytical framework combining the court’s prototype 

adjudication function and political function based on the literature review on the theoretical and 

policy-making levels. This analytical framework aims at a more general theory of the nature of 

judicial institutions to be applied for the evaluation of Chinese courts’ role in mediation. It 

builds a more general theory of the nature of judicial institutions in dispute resolution that is 

mostly likely to be applied worldwide (or beyond the single rule of law or ADR perspective).  

Bearing this analytical framework in mind, more empirical data were collected during 

the 9-month fieldwork. The aim of the fieldwork was to provide data to explain the various 

courts’ roles in court mediation and how they are evaluated. To be more explicit, three empirical 

questions had to be answered: (1) what the different settings of mediation are in practice (static); 

(2) what role courts play in each setting (dynamic); and (3) how participants (including judges/ 

mediators/ disputants/ lawyers) evaluate the process. Based on the empirical findings, three 

“settings” of mediation are presented separately in three chapters. Within each chapter, the 

dynamic roles in individual mediation sessions are presented consecutively, followed by the 

evaluations from different participants’ perspectives.  

                                                                 
44

  Mediation rate is not a legal term, but a statistics ratio, which means the proportion of cases 

that are resolved by mediation in relation to all cases accepted by the court as a whole. 

“Mediation rate” will be explained further in Chapter 3. 
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The core of the empirical work focuses on the court’s role rather than on the discourse 

of dispute settlement or on disputants. The intention here is not to examine when, how, and 

under what circumstances cases should be settled - there are already extensive studies on that - 

but rather on the court’s roles in mediation. Thus, attention is paid to the judges/mediators’ 

behavior, and the interviews with disputants and lawyers are accordingly directed to reflect on 

the court’s roles.  

1.5 Structure of the Dissertation 

The body of this dissertation consists of two main parts: The first part (Chapter 2) focuses on the 

theoretical framework and the methodology; the second part (chapters 3, 4 and 5) presents the 

empirical findings. The final chapter gives the conclusions of the data analysis of the whole 

study. 

Chapter 2 lays down the theoretical foundation of this study to establish an evaluative 

framework for courts’ roles in mediation. It investigates the key points of the debate concerning 

the courts’ role in promoting mediation. The goal of this chapter is to summarize the applicable 

theoretical framework for the analysis of the empirical work in China, such as what the courts’ 

role can be regarding mediation, and what the applicable standard is regarding evaluating a 

court’s activities. This chapter first discusses the courts’ role in litigation and mediation in 

general. It then applies this general description to China and analyzes the tensions caused by the 

promotion of mediation by Chinese courts. With the theoretical framework established, this 

chapter proceeds to clarify the methodology of this study, including research approach, case 

selection, data collection and analysis.  

In the empirical part, chapters 3 to 5 present the data collected during fieldwork and 

analyze the activities under the framework of “court mediation” from different dimensions: from 

macro to micro, from statistics and objective observation to participants’ evaluative remarks, 

and from the individual trial judges’ level to the courts’ organizational level. 

Chapter 3 adopts the macro-level and studies the extremely high mediation rate statistics 

provided by the local Chinese courts, categorizing the activities contributing to it. The chapter 

starts by examining the meaning of “cases concluded by mediation” in the Chinese court 

context, and what the relationship is between the courts’ mediation documents and mediation 

behavior. The rest of this chapter highlights one type: increasing the number of cases to boost 

the mediation rate. After depicting the different means of boosting the mediation rate, the 

chapter presents the evaluative remarks from the disputants, and finally analyzes the correlation 

between the mediation rate target and mediation goals. 

Chapters 4 and 5 continue to explore other court mediation types that are not mainly 

aiming at contributing to the mediation rate. Mediation and the formal litigation process are 

connected mainly through two ways in practice. The first way is through the trial judges, namely 

mediation conducted by the same trial judge who is going to try the case at a later stage. The 

second way is through the courts’ organization. Chapters 4 and 5 discuss these two types 

consecutively.  
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Chapter 4 focuses on the trial judge mediation type, which means that judges or judicial 

clerks mediate cases assigned to them for trial.45 This chapter investigates what the trial judges’ 

roles are and the reason for trial judges to choose among the roles in trial judge mediation. 

Furthermore, it explores how mediation participants (judges/ mediators/ disputants/ lawyers) 

evaluate the trial judge mediation practice in the light of their own interests so to answer the 

evaluation part of the main research question. 

Chapter 5 addresses “case-filing mediation”, which resembles most closely the Western 

idea of “court-annexed mediation”. In this type of mediation, cases are not mediated by the trial 

judges, but by hired mediators in the courthouse before the cases go to trial. This chapter 

examines the mediation referral processes in the Chinese filing division, the mediator’s roles 

found in the field, and the reason for courts to spend energy and money doing case-filing 

mediation. It also considers the participants’ evaluation of mediation so to answer the evaluation 

part of the main research question. 

The concluding chapter summarizes the key empirical and theoretical findings of the 

whole study. It aims to provide input for further research and academic discussion on the topic 

of court mediation. It also provides suggestions to improve the current Chinese practice. 

  

                                                                 
45

  The trial judge mediation in this chapter is different from “judges as mediators” in the 

Western literature. In some jurisdictions, judges do work as mediators; however, those 

judges do not mediate the cases they are going to try later. In China, trial judges do mediate 

cases that they are going to try later. This point will be elaborated in chapter 4. 
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Chapter 2 Court and Mediation 

 

2.1 Introduction 

In the mainstream literature, mediation is definitely not regarded as a task of the courts. The rule 

of law theory generally requires a judiciary to undertake its obligation to provide adjudication 

“that is independent, competent, and enjoys sufficient powers to resolve disputes fairly and 

impartially.”46 As such, the adjudication process is vital and believed to fit the prototype of 

courts. 47 However, the courts’ involvement with mediation in the Western rule-of-law countries 

diffuses the courts’ sole function of adjudication, which makes those courts deviate from the 

prototype, moving towards a hybrid system combining mediation and adjudication. 

China is also progressing towards the same hybrid system but from a totally different 

direction. The Chinese tradition of using mediation derives from a combination of Confucianism 

and Communist ideology.48 Even though there are vast differences between Confucianism and 

Mao’s ideas, both of these ideologies is plainly hostile to litigation and places great emphasis 

upon criticism-education, self-criticism, and voluntarism. The Chinese mediation procedure 

with its ideal of compromise is in accordance with its own practical-moralistic way of 

thinking.49  Mediation achieved its full potential in the era without law under Mao, as an 

                                                                 
46

  Randall Peerenboom, China's Long March Toward Rule of Law (2002) p.280. 
47

  Shapiro, Courts : A Comparative and Political Analysis, , p.1. Or in Galanter’s words, “A 

set of institutional facilities within which the normative learning is applied to specific”. See 

Galanter, Why the" Haves" Come Out Ahead: Speculations on the Limits of Legal Change, 

95   
48

  Jerome Cohen made this clear statement in his work. Other fragmented comments are also 

mentioned by Huang. Carl Minzner mentions that in the “model judge” propaganda 

campaign in 2010 about Judge Chen, “they praise her work as being ‘deeply nurtured by 

Confucianism.’ They describe her belief that a judge must rule through virtue and moral 

suasion. Her work is said to incarnate the Confucian concept of benevolence (ren). She is 

hailed as the ‘perfect embodiment’ of the Confucian moral exemplar of a junzi 

(gentleman).” Minzner, China's Turn Against Law, 935  
49

  Jerome Alan Cohen, Chinese Mediation on the Eve of Modernization, 54 Cal.  L.  Rev. 1201 

(1966), p.1226. Regarding the scenario under the influence of the two elements: the 

extrajudicial process often provided both parties considerable opportunity for bargaining 

through and with third persons whom they were likely to know and respect, whom they 

could often select, and who might even be familiar with the background of the dispute as 

well as with local norms and practices. This facilitated a solution which each party could 

accept. Occasionally, under social pressures for the restoration of harmony, parties “agreed” 

to a settlement that failed to do more than gloss over the underlying source of conflict and 

left tensions unresolved that manifested themselves, often violently, at some later date. 
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inevitable choice in the legal vacuum for civil dispute resolution. Nevertheless, on the whole, 

the mediation system appeared to have a greater capacity for bringing about reconciliation and 

minimizing resentment than litigation. The emphasis on it seemed to emasculate the growth of 

law through legislative and judicial processes. Nowadays, with the changes to the Chinese legal 

system, mediation - despite the fact that it still dominates in Chinese civil dispute resolutions - 

has to coexist with litigation and has been struggling with its new orientation. This new scenario 

shifts the role of mediation from the single dominant means towards an alternative means 

complementing litigation.50  

There seems to be a convergence between the Western judiciary’s and the Chinese 

judiciary’s practices regarding the relationship between mediation and adjudication. However, 

faced with the same questions, the hybrid system thrives both in practice and in scholarship in 

the West, while in China, the hybrid system thrives in practice but has been accused of 

sabotaging the rule of law in practice. This divergence in opinions stems from the specific 

context in which court mediation operates. But to understand the nuances in the context, a more 

comprehensive theoretical framework is needed. This study rejects the binary view on court 

mediation of adopting ADR and the rule of law disparately, but admits that court mediation 

combines multiple court functions, and that it depends on what perspective we take to weigh the 

pros and cons. 

This theoretical chapter starts by providing a coherent analytical framework on courts’ 

work in a hybrid legal system which combines mediation and adjudication, regardless of which 

direction they are taking towards the middle ground. To understand the hybrid system better, 

this study first looks at the original pure models of the relationships between mediation (as an 

amicable process under ADR) and a formal litigation system (as the prototype under the rule of 

law). Then this study goes on to explain how the two processes can be combined under the same 

hybrid framework. It is clear that the courts’ adjudicative function is not exclusive. Later the 

context of the Chinese situation is explained in order to apply the theoretical framework and 

establish assumptions for the fieldwork in China. Then this chapter continues to explain the 

approaches and methods for empirical data collection, and how the data have been analyzed. 

2.2 The Tension between Mediation and the Formal Litigation 

System 

From logical deduction regarding the relationship between alternative dispute resolution 

(mediation in particular) and the formal litigation process, three relationships appear: In Type 1 

the two procedures are combined and treated as the same process; in Type 2 the two procedures 

                                                                                                                                                          

Huang also mentions that mediation has enjoyed the greatest success in no-fault situations. 

Huang, Chinese Civil Justice, Past and Present, 297 , p.259. 
50

  The statement made here is normative. The relationship between litigation and adjudication 

has been changing due to the Chinese judicial reforms. Reliance on mediation practices gave 

way to judicial reform efforts in the 1980s and 1990s that emphasized court adjudication and 

trials according to formal law. But since 2003, the Communist Party and court authorities 

have begun to resurrect earlier mediation practices, largely as a result of increasing citizen 

protests and concerns regarding social stability.  
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are parallel and completely separate; and in type 3, the two procedures are separate yet 

connected. To understand the relationship between the courts’ adjudicative work and mediation 

in the contemporary hybrid systems, it is important to examine the pure models (types 1 and 2) 

first. 

 

Figure 2.1 The Possible Relationships between Adjudication and Mediation 

 

2.2.1 Type 1: Mediation and Formal Litigation Procedure as the Same Process (combined) 

With type 1, mediation and formal litigation are indivisible. Mediation is not only a disputants’ 

autonomous dispute resolution method, it is used institutionally to replace the function of 

litigation. There are studies pointing out the limits to the ADR-Only Approach, such as the 

disputants’ rights of access to justice might be severely sabotaged, ADR might not provide clear 

norms and justice, and ADR might also embed corruption.51 

This study uses the civil dispute resolution system under China’s Mao era (1949-1967) 

to demonstrate this type. In that era, under the ideology of Marxism instrumental law theory, 

mediation combined the functions of mediation and a formal litigation procedure for civil 

disputes. Mediation worked as the predominant method, and litigation proceedings almost died 

out. Not only did the Chinese authority establish the people’s mediation committee in March 

1954 as an alternative to the formal court procedure, but the judges, following the political 

ideology of “criticism and self-criticism”, mediated by themselves or let others mediate, instead 

of adjudicating disputes.52 Thus, despite prolonged mediation outside the courthouse, even if a 

dispute entered the court procedure, mediation was most likely to happen repeatedly. 

                                                                 
51

  Jean R. Sternlight, Is Alternative Dispute Resolution Consistent with the Rule of Law - 

Lessons from Abroad, 56 DePaul L.  Rev. 569 (2007) , pp.586-587 (Here, the argument 

might trigger a debate on whether ADR provides second-class justice. There are different 

reasons to promote mediation. Some promotion focuses on non-Western and transitioning 

countries that have problematic litigation systems. Conversely, some focus on the 

established rule of law countries whose litigation system is too costly, distant or corrupt.)  
52

  Stanley B. Lubman, Bird in a Cage : Legal Reform in China After Mao (1999), p.48. Same 

observation has been outlined by Shapiro in his chapter on Chinese mediation. Shapiro, 

Courts : A Comparative and Political Analysis, p.194 (“While in theory he[a judge] was 
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This mediation-dominated system is based on the disputants’ “voluntary” disposal of 

cases, yet it does not seem to be truly voluntary. It functions under the ideological belief that the 

disputes among “people” (contrary to “enemies”) must be solved through “democracy”, 

“persuasion”, and “education” methods, while litigation should be used to solve the disputes 

among “enemies”. If a dispute could not be solved through the “people’s methods”, the 

disputants shifted from the “people” category to the “enemy” category, and thus the case now 

had to be resolved by force, including “punishment according to law”.53 Based on this ideology, 

if a case was not mediated, it was highly likely to conclude with a criminal punishment. For 

example, Lubman mentioned a case of two women workers accusing their husbands of abuse. 

The men were brought before the entire workforce of a factory for a “large meeting for the 

pronouncement of judgment” (xuanpandahui, 宣判大会), divorces were announced, and the 

two men were given prison sentences for mistreating their children.54 It was important for the 

disputants to settle the case “voluntarily” with the mediators’ help, reminding them of the glory 

of belonging to the “people” category, which led to the disputants’ voluntary disposal of cases. 

This description might lead to the conclusion that Mao’s civil disputes mediation 

strategy aimed only at alleviating disputes, with no dichotomous principle involved. However, it 

could be rather partial. Mediation also had to be based on principles, but political principles 

rather than dichotomous legal principles. In other words, mediation was used to articulate and 

apply the ideological principles, values, and programs of the Communist Party and to mobilize 

popular commitment to Party policies and goals.55 However, the “right and wrong” judgment 

often stayed at the ideology level, without going deeper to the “behavior regulation” level. 

Those ideological lines were so general and so abstract that they were of little use in guiding 

future civil disputes. Civil cases were often resolved based on compromise instead of a sober 

conclusion. That explains why Lubman mentioned that mediation was used to suppress disputes 

rather than solve them and why disputants’ right of access to justice was undermined. 

Thus, the pre-modernization Chinese mediation was being used as a combination of the 

function of litigation (making dichotomous decisions and setting rules in an ideological way) 

and mediation (based on party autonomy). 

2.2.2 Type 2: Mediation and Formal Litigation Procedure as Two Parallel Procedures: 

“Contractual” Mediation 

Under type 2, a dispute is resolved either formally and openly through litigation by a court, or 

informally and privately through ADR outside the court. The two systems are separate, as 

disputes will be solved exclusively through one means or the other, and the court will not 

intervene in the ADR process. In this ideal situation, the entwinement of the two means is 

carefully regulated; for example, the mediator is prohibited from being the adjudicator on the 

                                                                                                                                                          

required to act as judge once a complaint had been filed, in practice he often delayed 

litigation while he or others acted as a go-between or mediator.”) 
53

  Lubman, Bird in a Cage : Legal Reform in China After Mao, 447 , p.42. 
54

  ibid. 

55  ibid. p.59. 
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same case that he/she mediated, and the application of the confidentiality principle prevents 

information from the mediation process being accessed in the trial. 

However, even in this perfect world, where the disputants can freely choose the dispute 

resolution means that is best for their interests, ADR is still naturally connected to litigation; as 

an instance of ad hoc and autonomous behavior, ADR has been existing with and closely 

connected to the formal litigation system. For example, in the United States, negotiations and 

mediations are conducted under the shadow of possible litigation; arbitration agreements, 

awards, and settlements are enforced in court, and cases that have been litigated for years may 

ultimately be solved through ADR.56 Disputants have the right to withdraw their cases from the 

formal litigation system, as part of their litigation rights. Most disputes are solved outside the 

courthouse, without even initiating the litigation process. This shows that even in the ideal 

society that has only institutionalized a formal litigation system, alternative practices still exist 

inside or outside the courthouses in an informal way. 

In this perfect world, activities such as disputants negotiating, withdrawing from 

litigation, settling cases, or hiring private mediators do not provoke much debate, due to the 

fundamental principle of party autonomy in dealing with civil disputes. However, there are still 

worries that ADR per se might not provide an unbiased and fair means comparable to the 

litigation system, even though it is less expensive and more efficient. Another worry derives 

from the perspective of litigation’s function of clarifying legal norms, that the principles of the 

formal litigation process set example and clarify legal norms for the future disputes. Therefore, 

even under the condition that the ADR process is completely built on party autonomy and 

isolated from the legal system, it is still subject to criticism.  

This approach explains the private or the “contractual” sphere, in which parties agree to 

submit disputes to non-judicial fora of resolution. Those mediation activities include 

commercial mediation, community mediation, etc. With the disputants’ consent as a foundation, 

those mediation types are often regulated by self-designed regulations. 

2.2.3 Type 3: Mediation and Formal Litigation Procedure Combined by Courts 

In the contemporary global practice, the two above-mentioned types are converging. Mediation 

and formal litigation procedures are often intertwined in many jurisdictions.  

China, which used to be an enriching example of relying solely on mediation, has 

established a formal litigation procedure, even if mediation still infiltrates the court proceedings. 

Compared with the former role of the court in Mao’s time, the modern court needs to make a 

deliberate choice between the formal dispute resolution method and the heritage of ADR. Many 

elements of that choice can blur the lines between adjudication and mediation, for example, the 

relationship between the court and other power-holders, the “bureaucratic structure of the court 

system” which leads to ranking, the social stability concerns and populist threat. Those elements 

will be elaborated in the following section 2.3. 

Conversely, the Western rule-of-law countries have connected mediation to formal 

dispute resolution procedures, while courts play vital roles in the coalescence. The Western 

                                                                 
56

  Sternlight, Is Alternative Dispute Resolution Consistent with the Rule of Law - Lessons from 

Abroad, 569    
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ADR trend and the re-definition of dispute resolution approaches started with the 

institutionalization of mediation, due to the courts’ involvement. It is the involvement of a court 

that provokes a heated debate, especially through court-connected programs.57 This interaction 

dates back to 1976, when Prof. Sander searched for effectiveness in the dispute resolution 

mechanism and proposed the idea of the “multi-door courthouse”.58 Mediators can be paid 

privately by the parties, employed by the court as staff mediators, or serve as volunteers.59 Since 

then, in the US, court mediation usually refers to the mediation of cases that occur under the 

auspices of the court system, whether the case was ordered to go to mediation by judges or 

merely strongly encouraged to do so. Encouraging settlement has been increasingly recognized 

as an integral aspect of their work for many judges. Here, litigation and ADR are no longer 

clearly separate; they are connected by a legal institution: the courts. 

Regardless of the direction of their convergence, 60  mediation and formal litigation 

processes are connected through two ways in practice under the court’s roof.61 The first is at the 

trial judge’s personal level, namely mediation conducted by the same trial judge who will 

adjudicate the case at a later stage, for example, trial judges doing mediation in China or 

settlement conferences in the US.62 Second, the court’s organizational level, with the court as an 

organization providing mediation and connecting mediation with litigation, which makes the 

interconnection between the two procedures broader and more extensive. For example, courts 

have established channels to refer cases to external mediators or to in-house mediators.  

                                                                 
57

  McAdoo & Welsh, Look before You Leap and Keep on Looking: Lessons from the 

Institutionalization of Court-Connected Mediation, 399  
58

  Frank E. A. Sanders, Varieties of Dispute Processing, in The Pound Conference: 

Perspectives on Justice in the Future 65 (  Levin, A. & Wheeler, R. ed., 1979)                              
59

  Excluded from this conception are community mediation center mediations where the 

parties voluntarily submit themselves to mediation for cases which have not been filed in 

court. Mediation sessions of court cases conducted by community mediation centers, which 

are done as part of a contract with the court, would be included. Sharon Press, Court-

Connected Mediation and Minorities: A Report Card, Cap.  U.  L.  Rev. 819 (2011), pp.819-

820.  
60

  From Mao’s China model or from the Western perfect world, rule-of-law model. 
61

  Other scholars have also summarized the relationships between courts and ADR, such as 

Tania Sourdin, Five Reasons Why Judges should Conduct Settlement, 37 Monash 

U.  L.  Rev. 145 (2011) (Other than the ADR that has been mentioned, such as pre-litigation 

or disputants’ self-referred ADR, Soudin argues that the court has been adopting new plans 

to evolve the relationship with ADR. She summarized two types of relationships: the first is 

“court-connected ADR - involving referral to ADR processes which might be conducted by 

external or internal practitioners” and the second is “court-integrated ADR - involving 

judicial and quasi-judicial officers within courts and tribunals using ADR processes to 

resolve and manage disputes (processes may include settlement conferences, mediation or 

concurrent evidence approaches). This integration may involve facilitative judging, judicial 

settlement conferencing or other similar forms of ADR”). 
62

  Carrie Menkel-Meadow, For and Against Settlement: Uses and Abuses of the Mandatory 

Settlement Conference, 33 UCLA L.  Rev. 485 (1985)                            
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There are extensive debates weighing the advantages and disadvantages of the two 

ways. I shall briefly outline the institutional settings and the normative debates on the two ways. 

a. The Intertwinement of the Procedures through the Trial Judge 

Under the litigation model, a judge renders decisions during a public trial after learning about 

the merits of the disputes. The judge passively waits for evidence so that the contest can be 

decided according to the law. However, this scenario has been changed owing to so-called 

“active judicial involvement”,63 under which judges bring mediation into their daily work. 

There are two main ways for trial judges to participate in mediation. First, they may be 

involved in the mediation of the same case that they will adjudicate later. This sounds similar to 

Mao’s era mediation: the judges mediated cases assigned to them for trial without providing 

formal adjudication, unless they were criminal cases. This so-called perfect integrity has 

undergone some distortion in contemporary practices. In China where judges still combine 

adjudication with mediation, the judges often need to deliver a judgment should the mediation 

fails. With the establishment of the formal litigation process, the disputants seeking 

dichotomous decisions will not cause criminal trials as at Mao’s time, but judges are obliged to 

issue a ruling. In other words, disputants cannot be dragged into a mediation session forever, 

and the litigation procedure ought to lead to an adjudication decision at a certain point. 

However, even with the inclusion of ultimate litigation, this type is still regarded as divergent 

from modern mediation, owing to the mixed role of judges,64 and it often generates a negative 

evaluation of the litigation process under the requirements of the rule of law as a consequence.65 

Even though it is still unclear how and why judges choose between the two in practice. 

Second, trial judges may conduct “settlement conferences” or act as managerial judges. 

The rule-of-law countries, such as the US and Australia, have shown increasing interest in 

introducing mediation into the trial judges’ work. Despite normative differences between 

“settlement conference” and “mediation”, based on empirical data, the two processes resemble 

each other greatly in practice. 66  Empirical studies in the US have revealed the judges’ 

perceptions of how they influence settlement conferences. They claim that most judges support 

participating in a settlement conference in their own cases,67 yet the trial judges’ involvement 

                                                                 
63

  Michael R. Hogan, Judicial Settlement Conferences: Expowering the Parties to Decide 

through Negotiation, 27 Willamette L.  Rev. 429 (1991), pp.432-433.  
64

  Global Trends in Mediation (Nadja Alexander ed. 2006), p.22. 
65

  Kwai Hang Ng & Xin He, Internal Contradictions of Judicial Mediation in China, 39 Law 

& Social Inquiry 285 (2014); Fu & Cullen, From Mediatory to Adjudicatory Justice: The 

Limits of Civil Justice Reform in China, 25  
66

  Robinson, Adding Judicial Mediation to the Debate about Judges Attempting to Settle Cases 

Assigned to them for Trial, 335 (The conclusion is that 80% of the time, the techniques used 

in a “mediation” occur with the same frequency as those utilized in a “settlement 

conference.”) 
67

  Peter Robinson has conducted a series of studies depicting exactly how a judge encouraged 

a particular settlement. ibid.(This article reports 82% of responding judges support the 

practice of judges conducting settlement conferences for their own cases. The article then 

examines the difference of opinion related by judges when questioned about a “mediation” 
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remains controversial. The predominant worry is that the adjudicator will be prejudiced in the 

later trial, since this person has had access to the case.68 The second worry is the potential 

adjudication’s impact on the on-going mediation procedure, for example, the pressure on judges 

to manage dockets may cause them to be coercive in encouraging settlements.69 Despite these 

worries, the practices seem to be thriving in the US. The proponents believe that “an essential 

quality of a judge-mediated negotiation process is its capacity to reorient the parties away from 

competitive posturing and toward a new perception of their relationship through problem 

solving”.70 

In short, the debates show that trial judges play important and direct roles in connecting 

litigation and ADR. The concerns expressed stem from the same-procedure level, directly 

caused by the trial judge delivering a judgment on the same case.  

b. The Intertwinement of the Procedures through Courts 

The second layer concerns the court’s role in promoting mediation. The court’s role is more 

profound and more complicated than the trial judge’s role, since courts not only encourage trial 

judges to get involved in mediation or a settlement conference, their most common role in 

mediation is through court-annexed mediation.  

After the multi-door courthouse model was introduced at the Pound Conference, the 

institutionalization of court-annexed ADR began. Globally, many rule-of-law countries have 

embedded ADR in their court system, and grant courts a more important role in the 

                                                                                                                                                          

as opposed to a “settlement conference.”) Robinson, Settlement Conference Judge-Legal 

Lion Or Problem Solving Lamb: An Empirical Documentation of Judicial Settlement 

Conference Practices and Techniques, 113  (This article focuses primarily on the judges’ 

perceptions of how they influence settlement conferences. The questions in the survey were 

designed to enable researchers to determine the percentage of judges who adopt a “directive 

approach” versus a “problem-solving” approach to settlement conferences.) Robinson, 

Empirical Study of Settlement Conference Nuts and Bolts: Settlement Judges Facilitating 

Communication, Compromise and Fear, An, 97 (First, judges regularly encourage settlement 

by emphasizing the costs and risks of litigation. Second, judges are generally competent at 

encouraging compromise. Third, the general conclusion is that most judges can improve 

their effectiveness at facilitating communication in settlement conferences. The final 

conclusion is that most judges avoid an intimidating approach and, in contrast, attempt to be 

likeable.) 
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  Judith Resnik, Managerial Judges, 96 Harv. Law Rev. 374 (1982); Carrie Menkel-Meadow, 

For and Against Settlement: Uses and Abuses of the Mandatory Settlement Conference, 33 

UCLA L.  Rev. 485 (1985) (The settlement conference should not be managed by the trial 

judge “so that the interests and considerations that might effect a settlement but would be 

inadmissible in court will not prejudice a later trial.”)  
69

  Robinson, Empirical Study of Settlement Conference Nuts and Bolts: Settlement Judges 

Facilitating Communication, Compromise and Fear, An, 97 .  
70

  Hogan, Judicial Settlement Conferences: Expowering the Parties to Decide through 

Negotiation, 429 , pp.443-444. 
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institutionalization of ADR.71 During the institutionalization process, the debates in the rule-of-

law countries never stopped. The opponents argue that the court’s main task is to provide 

adjudication, instead of spending a lot of time getting involved in ADR. Should the court get 

involved in mediation, there are the following consequences. (1) ADR has a negative influence 

on the court’s litigation work. The negative influence is three-fold: first, the courts ought to 

deliberately seek to safeguard public values and fairness and bring reality into accord with 

them; 72  by doing so, the court should clarify legislation and provide guidance for future 

disputes. This can only be done by delivering judgments. Second, some scholars worry that the 

efforts to promote ADR will lead to the devaluation of adjudication, which is a threat to the 

legal system.73 Third, the courts are busy clearing dockets instead of making dichotomous 

                                                                 
71

  In the UK, Sir Harry Woolf, Access to Justice: Interim Report to the Lord Chancellor on the 

Civil Justice System in England and Wales (1995) (In his “Access to Justice, Interim 

Report”, Lord Woolf mentions that the courts have an important role in providing 

information about ADR and encouraging its use in appropriate cases.) In the US, there are 

extensive forms of ADR. Barbara McAdoo & Nancy Welsh, Court-Connected General Civil 

ADR Programs: Aiming for Institutionalization, Efficient Resolution and the Experience of 

Justice, ADR Handbook for Judges, American Bar Association (2004)                              
72

  This argument can be traced back to Owen M. Fiss, Against Settlement, 93 Yale Law J. 1073 

(1984), p.1085 (“Their job is not to maximize the ends of private parties, nor simply to 

secure the peace, but to explicate and give force to the values embodied in authoritative texts 

such as the Constitution and statutes: to interpret those values and to bring reality into 

accord with them. This duty is not discharged when the parties settle.”); David Luban, 

Bargaining and Compromise: Recent Work on Negotiation and Informal Justice, 14 

Philosophy & Public Affairs 397 (1985) (Luban discusses how negotiation requires the 

compromise of principles);David Luban, Settlements and the Erosion of the Public Realm, 

83 Geo L. J. 2619 (1994) (Luban argues that the cases that enlighten faith in the public 

realm should not be settled privately. )Edwards, Alternative Dispute Resolution: Panacea 

Or Anathema? pp. 668 , p.673-684. (It presents concerns about the relationship between 

ADR and litigation. As there is much to learn about the feasibility of alternatives to 

litigation, the separation of litigation and ADR needs to be based on the essence of the 

issues in the dispute: non-legal or legal issue.)  
73

  Stephen C. Yeazell, The Misunderstood Consequences of Modern Civil Process, Wis.L.Rev. 

631 (1994) (It describes the consequences of a decline in the proportion of trials to filed civil 

cases); Judith Resnik, Failing Faith: Adjudicatory Procedure in Decline, 53 The University 

of Chicago Law Review 494 (1986) (It indicates there have been important shifts in 

emphasis, frequency, and visibility of these aspects of the judicial role over the past decade. 

Moreover, as judges engage in or supervise the various ADR processes, the line between 

adjudication and the other activities blurs.) Judith Resnik, Trial as Error, Jurisdiction as 

Injury: Transforming the Meaning of Article III, 113 Harv. Law Rev. 924 (2000) (It argues 

that the court’s adjudicatory work could drive its bureaucratic functions, rather than 

permitting its bureaucratic postures to overwhelm its particular contribution and its 

constitutional raison d'être - adjudication.) 
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decisions, which could amplify their organizational interests in promoting ADR.74 (2) Courts 

have a negative influence on ADR. The first concern is that ADR, through institutionalization 

by the court and contrary to its party autonomy value, is being pushed as a state-imposed mode 

of resolution,75 which coerces disputants into the process.76 Second, there are doubts about the 

mediation procedure, for example, the imbalance of power between the parties.77 

The proponents’ opinions favor the following reasons. (1) ADR helps to maintain or 

restore relationships between disputants, as courts making dichotomous decisions is not always 

the best way to conclude disputes.78 This disputant-centered principle was the guiding idea of 

the development of ADR later on. (2) It is important to make court procedures more efficient 

and better manage the cases, reserving the courts’ resources for the cases that need 

adjudication.79 This is also an important reason for the UK’s insertion of ADR into the existing 

system.80 These two reasons show that the embedment of ADR does not stem from the court’s 

implementation of its adjudication duty, but from the interests of disputants and of case 

management. 
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  Michael Heise, Why ADR Programs Aren't More Appealing: An Empirical Perspective, 7 

Journal of Empirical Legal Studies 64 (2010) (Institutional interests help explain why 
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A closer look at the proponents’ and opponents’ opinions shows that they are not 

essentially different in answering the question of what a good judiciary system should be. In a 

perfect world, the disputants ought to enjoy the freedom of choosing the best dispute resolution 

path to maintain or restore their relationship. The opponents do not necessarily deny the 

spontaneous existence of ADR and its value in solving private disputes outside the litigation 

system. Their main concern is whether the courts are avoiding their adjudication role (or not 

doing it properly) as they are busy engaging in mediation, which can be detrimental for the 

courts’ function under the rule of law. 

However, in reality, the relationship between mediation and courts is often manifested in 

a hybrid way. Even if mediation and adjudication can co-exist spontaneously in the dispute 

resolution process, the institutionalization of court mediation produces intertwinement on two 

levels: through the trial judges and through the courts. On each level, there are risks that the 

embedment of mediation might affect the courts’ formal litigation procedure. 

 

2.3 A General Analytical Framework on Courts’ Role in Mediation 

To analyze the courts’ role in the hybrid litigation-mediation system, a general framework on 

courts’ functions is needed, which ought to transcend courts’ prototype role as an adjudicator.  

2.3.1 Revising the Juridical Prototype 

Some people might question why this study does not solely use the courts’ functions under the 

rule of law as the analytical framework for the empirical research. The rule of law requires a 

prototype judiciary “which is independent and adequately empowered, financed, equipped and 

trained to uphold human rights in the administration of justice”,81 so that the court forms a 

“competent, independent and impartial tribunal established by law”.82 As Shapiro summarizes: 

“(1) an independent judge applying (2) preexisting legal norms after (3) adversary proceedings 

in order to achieve (4) a dichotomous decision in which one of the parties was assigned the legal 

right and the other found wrong.”83  

However, this prototype is facing two layers of challenges being applied as an analytical 

framework for empirical work. The first challenge comes from a fundamental disagreement 

about the courts’ function which involves informal practices exceeding the scope of the judicial 

prototype. Just as Posner describes the US Supreme Court as a “political court”, scholars argue 

that some courts’ function exceeds the stereotypical role of being an adjudicator. 84 The critical 

                                                                 
81

  See the UN Secretary-General, The Rule of Law and Transitional Justice in Conflict and 

Post-Conflict Societies UN (2004) , p.12.  
82

  See The Bangalore Principles of Judicial Conduct, ECOSOC, [2002])                              
83

   Shapiro, Courts : A Comparative and Political Analysis, , p.1. 
84

  Richard A. Posner, How Judges Think (2009). p. 271. Posner notes, “The more the court is 

seen to be preoccupied with hot-button constitutional issues, the more it looks like a political 
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legal studies movement has already challenged the prototype of the law and courts by believing 

that law equals politics. Those scholars believe that the law must not be understood as an 

independent organism but as an integral part of the social system.85 The courts play roles “as 

political agencies while judges [are] political actors”.86 As Shapiro argues, judges and courts are 

indeed entangled in politics, and courts never have a single function; the “frequent integration of 

judging with administrative or general political authority” results in “a substantial share of 

courts and judges seem[ing] to be engaging in politics.”87 Therefore, it is almost inevitable that 

there will be informal political activities found in the fieldwork, especially in China. 

The second challenge arises from the actual practice, which highlights the global trend 

of mediation which already exceeds the courts’ prototype work. The courts’ function has been 

extended, as courts have indeed been shouldering more work than simply delivering verdicts. 

The courts’ involvement in ADR is one of those trends demonstrating the increase of their role 

in dispute resolution in recent years. It can be interpreted in two ways. First, as a process as 

Shapiro mentioned, the substitution of judicial office and law for spontaneous (disputants) 

consent. The disputants’ consent returns to being the focus in this new trend. The integration of 

individualized justice and the judiciary leads to the combination of court and mediation. Second, 

as the courts’ own interests in mediation, which are not necessarily bad for the parties 

concerned; rather, it involves the instrumentalist vision of mediation as an efficient means in 

response to the backlogged dockets, the expensive and prolonged litigation process,88 things 

that go beyond the ideal role depicted in the rule-of-law layout. Therefore, the juridical 

prototype cannot cover the courts’ role regarding mediation. 

Faced with these two challenges, this study goes beyond the prototype courts’ function 

under the rule of law89 and adopts a political jurisprudence and comparative view of their 

functions. To bring political elements and mediation into the theoretical framework, I 

constructed an analytical framework based on Martin Shapiro’s work on the explanatory 

elements for courts’ roles.90 Shapiro’s work provides possibly the most coherent framework for 

                                                                                                                                                          

body exercising discretion comparable in breadth to that of the legislature.” However, 

Posner does not mean to extend this argument to courts at all levels, but only to the high-

level courts. 
85

  Martin M. Shapiro & Alec Stone Sweet, On Law, Politics, and Judicialization (2002), pp. 9-

19 (Shapiro names it “political jurisprudence”. ) Scholars such as Luhmann treat law and 

politics as separate subsystems of society. Law is a medium for politics to achieve goals 

through forms different from itself. Niklas Luhmann, Law as a Social System (2004), p.37-

38. 
86

  Shapiro & Sweet, On Law, Politics, and Judicialization, , p. 21. 
87

  Shapiro, Courts : A Comparative and Political Analysis, , p.63. 
88

  Resnik, Many Doors--Closing Doors--Alternative Dispute Resolution and Adjudication, 211 

, p.220; Heise, Why ADR Programs Aren't More Appealing: An Empirical Perspective, 64  
89

  It is based most of the time on Western experience, especially when that experience is 

rooted in a historical period long since gone. Shapiro, Courts : A Comparative and Political 

Analysis,  p.69, 125. 
90

  This choice of using Shapiro’s work is based on three reasons. (1) By studying 

comparatively, his work transcends the single jurisdiction. As such, it provides a multi-
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both developing legal systems and rule-of-law systems. Its overarching contribution is the move 

towards a more general theory of the nature of judicial institutions, while rejecting the need for a 

single prototype. 

While acknowledging the prototype of courts doing adjudication work, Shapiro develops 

his own alternative to the nature of judicial institutions from the perspective of politics. “Once 

we encounter the substitution of judicial office and law for spontaneous consent, the intermix of 

conflict resolution, social control, and lawmaking in most courts, and the frequent integration of 

judging with administrative or general political authority, a substantial share of courts and 

judges seems to be engaging in politics. Like most other major political institutions, courts tend 

to be loaded with multiple political functions, ranging under various circumstances from 

bolstering the legitimacy of the political regime to allocating scarce economic resources or 

setting major social policies.”91 He comes close to saying that in some ultimate sense courts are 

saved by doing or being what Fuller says they can neither do nor be.92 Shapiro’s work on the 

political aspect of courts’ work is demonstrated in figure 2.2. 

 

Figure 2.2 Shapiro: The Nature of Judicial Institutions from the Perspective of Politics 

 
Since Shapiro’s model was not made for the court mediation, this study adjusts the 

above model to the examination of the courts’ roles in mediation. First of all, I fully 

acknowledge the courts’ adjudicative function under the rule of law, but extend the scope of 

adjudication. After the extension, the courts’ adjudicative function includes the courts’ law-

                                                                                                                                                          

dimensional framework that is mostly likely to be applied widely (or beyond the American/ 

“rule of law” perspective). (2) For my research on mediation, Shapiro’s work proves to be a 

good fit as his core argument is based on the courts’ work regarding dispute resolution and 

the interlinking of adjudication and mediation. (3) So far, this theoretical framework has not 

been tested by empirical research, especially on mediation. It would be valuable if empirical 

research could show how courts and judges seem to be engaging in politics. It would add 

new evidence to the observation on courts. 
91

  ibid.p.63. 

92

  Joel B. Grossman, Judicial Legitimacy and the Role of Courts: Shapiro's Courts, 9 Law & 

Social Inquiry 214 (1984) , p.219. 
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making function, which also involves the clarification of legal norms. The adaption is due to the 

recognition that the law-making function can be better studied in the higher level courts, instead 

of the lower level courts where the fieldwork was conducted and the law-making function is 

manifestly weak. 

Second, I separate adjudication and party-autonomy-based dispute resolution when 

explaining the courts’ work. In Shapiro’s view, the courts’ function is not confined to 

adjudication; it is one facet of their work (as reflected in the prototype). 93  However, the 

legitimacy of adjudication and mediation is very different. Adjudication involves the 

prototypical procedural justice and due process, while dispute resolution in the narrow sense 

highlights the disputants’ consent. Therefore, this study makes a clear distinction between 

adjudication and party-autonomy-based dispute resolution.  

Third, social control plays an important part in this study. The way Shapiro uses social 

control emphasizes the introduction of the interests of neutral third parties.94 As the global trend 

of mediation has shown, the courts’ interests are indeed involved in mediation.  

With the above three adjustments, this study has involved the Shapiro’s original model 

into a new one that provides explanatory elements for courts’ work in court mediation, shown in 

the following figure 2.3.  

 

Figure 2.3 An Adapted General Theory of Explanatory Elements for Courts’ Work 

(Concerning Court Mediation) 

 
 

                                                                 
93  In fact, Shapiro believes the adjudication prototype is based on dispute resolution, but even 

within the logic of the dispute resolution realm, it does not hold up well, because “the courts 

seek to elicit the consent of the parties to their judgments”. Therefore, dispute resolution 

requires that both adjudication and mediation are based on the disputants’ consent.  
94

  ibid.pp.18-19.(“ When the two parties must go to a third who is an officer, it is as evident to 

them as to the observer that they are no longer going to a disinterested third. Instead they are 

introducing a third interest: that of the government, the church, the landowner, or whoever 

else appoints the official.”) 

Adjudication (applying law and law making) 

 

Dispute Resolution (which 

highlights  disputants’ autonomy) 

        

Social Control 

highlighting neutral thirds’ 

interests 
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This triangle shows the area where the courts’ practices can be situated. As Shapiro 

argues, the elements involved in interpreting the courts’ work are mutually interdependent.95 

This means that no court can survive without incorporating all elements. In this way, no matter 

what type of court it is, it can be placed somewhere in the triangle. However, depending on the 

legal and political framework, the courts’ roles vary in different countries.  

2.3.2 Courts' Roles and Interests in Court Mediation 

Based on the explanatory elements for courts’ work in court mediation, the following section 

aims to narrow down the explanatory elements for the courts’ work to be applied in the 

fieldwork, by examining three different interests reflected in three corresponding roles of the 

courts in court mediation: (1) Adjudicator: safeguarding law and justice; (2) Consented Neutral 

Third: to respect disputants’ consent and autonomy, and (3) Social controller: to realize 

political goals or other interests. 

Figure 2.4 Courts’ Roles in Court Mediation 

 

 Courts safeguarding law and justice. This fits the stereotype of the courts’ 

function in theory. A tribunal ought to be a “competent, independent and impartial 

tribunal established by law”, and under the European Convention of Human Rights 

article 6, the judgment must be concluded by the delivery of a reasoned judgment 

within a reasonable time, and compensation must be paid for undue delays. As such, 

the rule-of-law theory requires a judiciary to undertake its obligation to provide 

adjudication “that is independent, competent, and enjoys sufficient powers to resolve 

disputes fairly and impartially.”96  

Consented Neutral Third: to privatize the dispute. In the traditional justice systems, 

courts promise justice through law and due process, while in mediation, justice is derived 
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  ibid., p.17. 
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  Peerenboom, China's Long March Toward Rule of Law, 692  p.280. 
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through autonomy and self-determination.97 Consent is at the center of dispute resolution in 

Roman law, whether the consent of the parties to a particular norm or the freedom to choose a 

particular third party to aid in the resolution of their dispute.98 With the adoption of the court 

system, however, judges may impose a verdict regardless of the parties’ consent. Modern court 

mediation restores the freedom of disputants to tailor the dispute resolution process. The courts 

refer to their role as dispute solvers, and incorporate the element of consent in their daily work. 

Despite of this, the return of the consented third party does not necessarily mean that the 

disputants’ “consent” can be as absolute as in the contractual mediation. Without the threat of 

litigation if mediation fails, parties to mediation would be far less willing to accept the mediated 

solutions. Most mediation is far less consensual than it looks. Behind it lies the threat of 

litigation.99 

Social controller: to realize political goals or other interests. As Shapiro mentioned, the 

introduction of the neutral third is likely to introduce a third interest: that of the government, 

church, landowner, or whoever else appoints the official.100 This introduced third interest puts a 

strain on the neutral third’s role in conflict resolution, which features the consent of the 

disputants. The role of the neutral third in dispute resolution requires independence and 

exclusion of any conflict of interest, but the social controller element inevitably involves 

interests (political/social/its own). Shapiro mentions, “In the most basic and usually the least 

important sense, independence would mean that the judge had not been bribed or was not in 

some other way a dependent of one of the parties. But when we ensure this kind of 

independence by creating the office of judge within some governmental structure, in a far more 

important sense he is not independent, for he is a dependent on those for whom he holds 

office”.101 

2.3.3 Evaluation Standards Derived from the Analytical Triangle 

As the above theoretical framework shows, the three roles of courts in court mediation represent 

three different interests: the courts’ role in safeguarding law and justice; disputants’ interest in 

consent, autonomy, and an effective dispute resolution process; and the courts’ political and 

institutional interests. These three aspects define the analytical framework for evaluation, data 

collection, and analysis.  

The existing studies have already distinguished some criteria for the mediation 

process,102 and I summarize and develop the criterion measuring the fulfillment of those goals, 

based on the above theoretical framework. 
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  Nolan-Haley, Court Mediation and the Search for Justice through Law, 47 , p.49. 
98

  Shapiro, Courts : A Comparative and Political Analysis, p.5. 
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  ibid, p.16. 
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  ibid, p.18. 
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  ibid, p.20. 
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  Kathy Mack, Court Referral to ADR: Criteria and Research (2003), p.10. (The work 

distinguishes “the courts; the dispute; the disputants (including legal practitioners); the 

context, ADR process and providers; the meaning of “success” or effectiveness.”) 
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First, the courts’ role in safeguarding law and justice. As previously mentioned, from a 

rule-of-law perspective, no matter whether mediation is introduced by judges or through the 

court, mediation ought not to have a substantive impact on the due process of adjudication per 

se, and the judges should stay neutral in this way, despite the possible insertion of a negative 

impact from settling cases (for example, the widespread mediated settlement erodes the public 

realm, etc.). Depending on the two ways of the intertwinement of mediation and formal 

adjudication, there are two aspects testing how well courts guard the interests of the law: (1) the 

impact through trial judges who are going to try the cases later; and (2) the impact through 

courts that refereed the cases to other-than-judge mediators before the cases go to the formal 

litigation processes. The standards are summarized in table 2.1. 

 

Table 2.1 The Courts’ Role in Safeguarding Law and Justice 

 

 

Elements from the literature (most of those elements 

are about controlling the negative impact of mediation 

on adjudication) 

Through Trial Judges Trial judges should not be involved in the mediation of the 

same case that they will adjudicate later to prevent prejudice. 

Trial judges should not use their forthcoming adjudication 

roles as leverage to coerce disputants into the mediation 

processes. 

Through Courts Mediation should not hinder courts from clarifying legislation 

and providing guidance for future disputes. 

The promotion of mediation should not devalue adjudication. 

The mediation procedure should not encourage a clearly 

unfair mediation process or results, especially through court-

annexed mediation institutions. 

 

Second, disputants’ interest in a consensual, autonomous, and effective dispute 

resolution process. The standard to define a successful mediation can be straightforward: 

achieved with consent. However, the outcome is not the only goal, there are many possible 

aspects or dimensions which could make the court mediation process successful or meet the 

goals in the existing literature.103 Since court mediation is not going to or is not supposed to 

benefit the rule of law, mediation is designed to be a consensual procedure, with the disputants’ 

                                                                                                                                                          

Alexander, Global Trends in Mediation, 480 , p. (It states six goals of mediation, efficient 

resolution of disputes, access to justice, self-determination of the parties, transformation: 

relationship between the parties, social control by keeping the management of conflict out of 

the public domain, and client satisfaction.) 

 
103

  Jennifer David, Options for Designing and Implementing a Court Connected Mediation 

System, in Court Connected Mediation: National Best Practice Guidelines 44 (  Tania 

Sourdin et al. ed., 1994), p.44. 
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satisfaction taking priority.104 In this way, mediation is often examined procedurally rather than 

substantively. As Sander and Goldberg argue, certain elements are relatively standard for 

achieving a successful outcome.105 Based on the existing literature, the research summarizes the 

elements for a satisfactory mediation.106 

 

Table 2.2 Disputants’ Interests: Mediation as a Consensual Process and Court as a 

Consented Third Party 

Methods 

Goals 

 

Elements from the literature 

Process: satisfaction 

when disputants are 

experiencing the 

process and fairness 

in process fix 

relationship 

Mediation should produce fair, equitable outcomes under all 

circumstances. 

Mediation should protect the interests of vulnerable third 

parties (if there is an obviously unfair offer from one party, which 

will make the party who obey the law suffer from unjust result, 

the case should be referred to adjudication). 

Mediation should be responsive to disputants’ needs. 

Efficiency: process 

cost- and time-

effective 

Mediation should reduce cost (to parties; court; government; 

taxpayer). 

If it is not cost-effective, a verdict should be made 

Effectiveness: 

mediation achieves a 

settlement outcome 

Mediation should produce enduring agreements. 

Mediation should preserve ongoing relationships between the 

disputants. 

Others Mediation should encourage information exchange. 

Expanding the information basis on which parties base key 

decisions in litigation and settlement. 

 

Third, the courts’ political and institutional interests. The court has its own interests as 

an organization in inserting mediation into the current system. Scholars have already revealed 

the courts’ interests in promoting mediation as a response to the backlogged dockets resulting 
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  Alexander, Global Trends in Mediation, 480 , p.12. (Client satisfaction is often put forward 

as an objective of mediation programs and a criterion for measuring the success of 

mediation and mediation schemes.) 
105

  Frank E. A. Sander & Stephen B. Goldberg, Fitting the Forum to the Fuss: A User-Friendly 

Guide to Selecting an ADR Procedure, 10 Negotiation Journal 49 (1994)                              
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  Mandatory Mediation and Summary Jury Trial: Guidelines for Ensuring Fair and Effective 

Processes, 103 Harv. Law Rev. pp. 1086 (1990), p.1090-1103. (It mentions elements such 

as “initiation of mandatory mediation under the following conditions, effectiveness, fairness 

and efficiency”.) 
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from the expensive and prolonged litigation process.107 There is more and more evidence to 

show that the courts’ institutional interests help explain why appellate courts impose ADR 

participation notwithstanding mixed results about its efficacy. For example, an empirical study 

has found that, courts’ institutional interests help explain why appellate courts impose ADR 

participation notwithstanding mixed results on ADR efficacy.108 The neutral thirds’ interests in 

mediation can on the one hand be detrimental to the independence of the judiciary at the center 

of due process; on the other hand, they lead to the danger of sabotaging the disputants’ consent 

at the foundation of mediation. They are summarized in the table 2.3. 

 

Table 2.3 Courts’ Interests: Social Controller with Other Interests 

 

 

 

Elements from the literature 

Management of cases (reduce 

cost and delay) 

Mediation should reduce delay, clear lists, reduce the 

backlog of court/tribunal. 

Mediation should assist in the management of cases 

(which implies a question 

about the objectives of case management). 
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 Wayne D. Brazil, Court ADR 25 Years After Pound: Have we found a Better Way? 18 Ohio 

State Journal on Dispute Resolution 93 (2002)  , p.718. (It mentions that the court’s 

situation should be taken into account. “The court’s budget constraints; as well as the 

magnitude of docket pressures and the timeframes within which the court can deliver key 

elements of traditional litigation services (eg trial dates and rulings on major motions). ... 

local or regional demographic and cultural variables, the nature and severity of conflict of 

interest problems for neutrals [in a small community], differences in local legal culture.”) 

Resnik, Many Doors--Closing Doors--Alternative Dispute Resolution and Adjudication, 211 

, p.220 (The instrumentalist vision of mediation as an efficient means of managing court 

calendars- a perfunctory process which settles cases and clears dockets. ) Edward F. 

Sherman, Court-Mandated Alternative Dispute Resolution: What Form of Participation 

should be Required, 46 SMUL Rev. 2079 (1992)  (“The primary motivation of court rules 

and orders incorporating ADR has clearly been the hope of achieving settlement short of 

trial.”) 
108

 Heise, Why ADR Programs Aren't More Appealing: An Empirical Perspective, 64 (“Courts 

have sought policies to reduce caseloads for years. Courts’ institutional interests strongly 

favor settlement as settled cases reduce judicial docket loads. As Table 5 makes clear, ADR 

participation corresponds with an increased probability of settlement… ADR participation is 

not costless. The financial cost associated with ADR participation—such as litigation cost 

increases incident to increased disposition time—is directly borne by litigants, not courts. 

Thus, from an institutional perspective, appellate courts have an incentive to impose ADR 

participation as they can internalize the benefits and externalize most of the associated 

costs.”) 
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2.3.4 The Legitimacy of Court Mediation: A Central Hypothesis 

Despite the interdependence of these three interests and roles, the legitimacy of court mediation 

is mainly based on the assumption of the disputants’ consent, and in turn protects their consent. 

The social logic of courts, as Shapiro argues, is the consensual triad of conflict resolution: two 

disputants calling upon a third party for assistance. That assistance, by its very nature, is likely 

to be mediatory rather than adjudicative-helpful or coercive. It is the overwhelming common 

sense of this procedure that provides an initial foundation for judicial legitimacy and its role in 

dispute resolution. Shapiro realizes “the roles for consent and mediation are crucial in the 

judiciary’s dispute resolution function.”109 

In this way, to retain the legitimacy of mediation, the courts’ role in mediation should 

not be right at the center of the triangle, but lean towards the angle of “Courts respecting 

disputants’ consent and autonomy”. The legitimate or ideal model is presented in figure 2.5. 

 

Figure 2.5 The Legitimacy of Courts’ Role in Court Mediation 

 

2.4 Applying the Theoretical Framework to the Chinese Situation 

To apply the above analytical triangle to China, this section starts with a discussion: what is 

special about Chinese court mediation? Only by answering this question can we understand the 

peculiar context of the operation of Chinese court mediation. 
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2.4.1 Chinese Courts’ Involvement in Mediation: A Historical Perspective 

Chinese court mediation, as discussed, is one form of Chinese tiaojie (“mediation”). To 

understand the meaning of court mediation, the following section first addresses the meaning of 

mediation in general.  

Mediation has experienced a nuanced change of meaning from the imperial period to the 

Maoist era to the modern day (since the 1970s). Philip Huang has done research on the historical 

background of the meaning of mediation and its relationship to the court. In imperial China, 

courts did not engage in mediation. The meaning of mediation was essentially identical to the 

modern Western one: the voluntary settling of differences through third-party facilitation or 

intervention, and it mainly referred to societal mediation.110 The ideal moral society then was 

characterized by an absence of conflict; the fewer the lawsuits, the better the society. Moral 

Confucian people would not stoop to disputes. If individuals had a dispute, the community or 

the family ought to solve it, not the court. Respected individuals, to whom the community 

turned, educated and facilitated the disputants into voluntary compromises.111 Huang has shown 

that the courts ruled according to the law instead of engaging in didactic conciliation, and they 

operated mainly by adjudicating cases. The adjudicatory practices of the courts could coexist 

with the ideology of mediation, owing to a distinctive mode of legal reasoning giving priority to 

factual situations over abstract principles, and practical application over moral ideals.  

It was under the Maoist ideology that courts began to undertake mediation work. 

Disputes were separated into "antagonistic" (i.e., the binary distinction between “the enemies” 

and “the people”) and “nonantagonistic” (i.e., “among the people”). The former disputes were to 

be resolved through punishment, the latter through amicable settlements, relying especially on 

mediation, which is comparable to Confucian ideology. It was during Mao’s time that mediation 

became deeply intertwined with adjudication. The contemporary mediation system can be traced 

back to the central Shaan-Gan-Ning border region.112 A three-tiered mediation system was 

established, with "folk mediation" (Minjiantiaojie,民间调解) at the bottom. Above it was 

"administrative mediation" (Xingzhengtiaojie, 行政调解 ) conducted by local government 

officials and organs. The last tier was “judicial mediation” (Sifatiaojie,司法调解) conducted by 

the local courts. It was a system built on top of existing village traditions and practices.113 

In this Maoist three-tiered system, mediation organized by courts and governments 

became widespread while societal mediation (people mediation) shrank drastically under the 

expansion of party-state control. Tiaojie, which had originally emphasized voluntary agreement 

or at least compliance, gradually embraced the meaning of the term tiaochu. As Huang writes, 
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 Huang, Chinese Civil Justice, Past and Present, 297 , p.7. 
111

 ibid.pp.193-194, p.197. Another study also shows that China’s mediation is deeply rooted in 

its traditional culture and philosophy; see Cheng Qian, The Culture of China's Mediation in 

Regional and International Affairs, 28 Conflict Resolution Quarterly 53 (2010) , p.64.  
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  Not only after the establishment of People’s Republic of China in 1949, but also during the 

Shaan-Gan-Ning border region era (1937-1950). The Shaan-Gan-Ning border region was 

one of the two border region governments established by the CPC to replace the former anti-

Kuomintang Soviets.  
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 Huang, Chinese Civil Justice, Past and Present, 297 p.201. 
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“tiaochu earlier in some of the liberated areas had been carefully distinguished from tiaojie and 

applied mainly to administrative actions. It included decisions imposed regardless of the will of 

the litigants. Maoist usage of tiaojie thus came to include adjudicatory and coercive actions even 

while they continued to be cast as demonstrating voluntary agreement or compliance”.114 

In contemporary China, based on the organizations that conduct mediation, roughly 

three types appear: (1) people’s mediation, namely the mediation by the People’s Mediation 

Committees;115 (2) administrative mediation, namely mediation conducted by the governmental 

branches, for example the labor bureau; (3) mediation conducted through all channels in the 

courts and organized in the court by trial judges, court staff, judicial confirmation and so on. The 

last type is the subject of this book.  

Since Mao’s era, litigation has been struggling to differentiate itself from mediation. The 

contemporary civil judicial reform implemented since 1988 at the initiative of the SPC 

distinguishes between mediation and adjudication as its key component. Legislation tried to 

limit the role of mediation and prevent its abuse, which was common within the judicial process. 

Realizing that court mediation was meant to be an integral part of civil justice, legislators started 

to distinguish cases in which mediation was encouraged, permitted, or prohibited. The 1991 

Civil Procedural Law was an important milestone in the transition from mediatory to 

adjudicatory justice. As a matter of legal principle, the new law emphasized that mediation must 

be voluntary and lawful. Upon the failure of mediation, judges should proceed immediately to 

adjudication. Mediation was lawful only if it was based on a clear finding of facts and a clear 

distinction between right and wrong. 116  The focus on formal rationality and a prominent 

position for law and legal institutions were also intensified by the then chef justice XIAO 

Yang’s systematic judicial reform, which highlighted procedural justice and sought to move 

China away from defining judicial work solely in substantive terms and with an orientation on 

results. For civil procedural law, this created a shift toward a much greater emphasis on 

procedures. Judicial reformers hoped to build a modern and formalistic legal system 

characterized by formal trials and strict evidence rules to clear accumulating dockets. 

The current literature shows that Chinese courts are still deeply involved in mediation. 

Pursuant to the Chinese Civil Procedural Law Article 122,117 Article 133(2),118 Article 142,119 
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Article 172120 and Article 99,121 mediation can happen at any time while the case is being 

handled by the court: from the moment disputants bring the case to the courthouse until the 

mediation agreement is served or the judgment rendered. To be more specific, mediation can 

happen in the following forms of activities:  

(1) At the case-filing stage: mediation conducted by mediators (li’anqian de 

weipaitiaojie, 立案前的委派调解);  

(2) After the case-filing stage: referral mediation or invited joint mediation by trial 

judges and mediators (susongzhong de weituotiaojie and susongzhong de yaoqingxiezhutiaojie，

诉讼中的委托调解以及诉讼中的邀请协助调解);  

(3) During the trial: trial judge mediation, namely mediation conducted by the trial judge 

who is adjucating the same case (susongtiaojie，诉讼调解). 

2.4.2 Chinese Courts: “A Judicialized Administrative Power” 122 

To understand the variety of and the reasons for court mediation, and the unique settings and 

reasons for Chinese courts to conduct mediation, it is vital to understand the differences between 

the Chinese judiciary and the Western ones. The Chinese judiciary is self-consciously defined 

within a synthesis of Western Marxist ideas and practical Chinese experiences.123 Since the 

intertwined relationship between theory (ideology) and practice is so complicated, it is necessary 

to go back to the revival of the Chinese legal system after the Cultural Revolution and explore 

its evolutionary process in order to understand the heritage and the existing circumstances.  

The ideology and institutional setting of the Chinese judiciary can be traced back to the 

Marxist ideas of law and its relationship with politics, which was the guiding ideology in the 
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  Article 142 At the end of a courtroom debate, a judgment shall be made according to law. 

Where mediation is possible prior to the rendering of a judgment, a session of mediation 

may be conducted; if mediation proves to be unsuccessful, a judgment shall be made 

without delay. 
120

  Article 172 When adjudicating an appellate case, the people’s court of second instance may 

offer mediation for the parties. If an agreement is reached through mediation, a mediation 

statement shall be made and signed by the adjudicating personnel and the court clerk, and 

the seal of the people’s court shall be affixed to it. After the mediation statement has been 

delivered, the judgment rendered by the people’s court that originally tried the case shall be 

considered rescinded. 
121

  Article 99 If no agreement is reached through mediation or if one party retracts his 

reconciliation before the mediation agreement is served, the people’s court shall render a 

judgment without delay. 
122

  Xin He, Why Do They Not Take the Disputes? Law, Power, Politics in the Decision- Making 

of Chinese Courts, 3 International Journal of Law in Context 203 (2007), p.223. 
123

  Ronald C. Keith, China's Struggle for the Rule of Law (1994), p.208. 
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1980s and 1990s. At that stage, the idea of law was heavily dominated by Soviet theories.124 

Evidence for this can be found in mainstream law textbooks published in the early 1980s, 

emphasizing the Marxist relationship between law and the state in order to “prevent law from 

taking the wrong turning”.125 The concept of law was defined as the will of the class given the 

authority of a statute, which is in line with classic Marxist theory.126 In this ideology, law is 

used as an instrument for the purpose of politics, which denies the relative autonomy of a 

superstructure such as a legal system.127 

However, with the changes in the Chinese situation, this purely Marxist idea was faced 

with two major challenges. First, the development of a market economy that is gradually 

replacing the planned economy. The changes in the economy, even in Marxist theory itself, 

determine the superstructure of society, for example, law.128 It has been well established that 

economic reform triggers legal reform. 129  Civil justice prior to the 1980s was responsible 

                                                                 
124

  Yifeng Chen, 630 High Education Institues Provide Law Courses for Law, 2009-05-30 

2009, at 1, p.7. 
125

  Shouyi Chen & Hongsheng Zhang, Elementary Legal Theory (1981), pp. 4-5. 
126

  Vladimir Gsovski, The Soviet Concept of Law, 17 Fordham Law Review 1 (1938) . Marx’s 

main argument on law concerns economic determinism. See Paul Phillips, Marx and Engels 

on Law and Laws (1980) p.190. What is more meaningful in terms of the relationship 

between law and politics is the final advent of revolutionary communism, dictatorship of the 

proletariat. In other words, the classic Marxist theory contended that dictatorship is the only 

way in which the ideal of communism can be advanced. On the basis of such a radical 

premise, Lenin argued that Marxist law does not seek to protect any human right, rather 

Marxism regards law only as a mechanism “for holding the other subordinated classes 

obedient to the one class”. Hans Kelsen, The Communist Theory of Law (1955), p.54. The 

classic Marxist theory regards law as an instrument of class politics. 
127

  Even if, according to some scholars, Marx was on the verge of recognizing the relative 

autonomy of law; Phillips, Marx and Engels on Law and Laws, 238, p.200. 
128

  Many scholars use Weber to explore the connection between law and economic 

development. Economic actors in a market economy require predictability and certainty to 

be able to plan their affairs and to ensure that they will reap the benefits of their efforts, 

inventions, and investments. Some scholars have argued that the role of law in Asian 

economic development is absolutely crucial to economics as well.  Tom Ginsburg, Does 

Law Matter for Economic Development? Evidence from East Asia, 34 Law & Society 

Review 829 (2000) However, the assertion that a “logically formal and rational legal system 

is a condition for the successful operation of the market economy” remains questionable, 

since the Chinese legal system has been far from ‘rational’ in the Weberian sense. Albert 

HY Chen, Rational Law, Economic Development and the Case of China, 8 Social & Legal 

Studies 97 (1999)                              
129

  Lubman, Bird in a Cage : Legal Reform in China After Mao, 447 , p.102. The complete lack 

of a formal legal system is detrimental to the economic development and cannot be replaced 

by informal institutions. See Donald C. Clarke, Economic Development and the Rights 

Hypothesis: The China Problem, 51 American Journal of Comparative Law 89 (2003), 

p.111. As economies grow and become more complex, new interests arise that create 
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mainly for handling matrimonial matters, disputes between neighbors, small interpersonal debts, 

and tortuous liability among acquaintances. There were indications by this time, however, that 

the economic modernization was likely to generate new commercial disputes among strangers 

and place new demands on the courts.130  

Second, the legal system has gradually differentiated itself from the political system. 

This has been demonstrated by two sets of evidence: (1) at the regulation level, the legal vacuum 

resulting from the Cultural Revolution was filled by 240 effective laws, 706 administrative 

regulations and 8,600 local regulations by 2011.131 Legal documents distinguish themselves 

from political documents, so political documents can no longer replace legislation in the dispute 

resolution process.132 (2) At the institutional level, constitutional law has granted the Chinese 

judicial system a separate responsibility than the administration in the regime. This separate 

responsibility gives the Chinese system a practical process of mutual checking and balancing 

mutual coordination and mutual restriction. 133 Ideally, this design, even under the leadership of 

the same political party, offers procedural justice in contrast to arbitrary state behavior. This is a 

functional separation between the judiciary and the administration.134 This functional separation 

paved the way for a series of reforms in the Chinese judiciary system.135 

                                                                                                                                                          

pressures for reliance on legal ordering of private transactions. See Tom Ginsburg, Does 

Law Matter for Economic Development? Evidence from East Asia, 34 Law & Society 

Review 829 (2000). 
130

  Fu & Cullen, From Mediatory to Adjudicatory Justice: The Limits of Civil Justice Reform in 

China, 25 . Donald C. Clarke, Legislating for a Market Economy in China, 191 The China 

Quarterly 567 (2007)  
131

  Information Office of the State Council, The Socialist System of Laws with Chinese 

Characteristics (Beijing: Information Office of the State Council,[2011]) (accessed October, 

2011)                              
132

  Li Yuwen, Court Reform in China: Problems, Progress & Prospects, in Implementation of 

Law in the People's Republic of China 55 (  Jianfu Chen et al. ed., 2002) (China has 

reached the stage where there are laws for people to follow.) Suli Zhu, ‘Judicial Politics’ as 

State-Building, in Building Constitutionalism in China 23 (Stéphanie Balme & Michael W. 

Dowdle eds., 2009). 
133  Tom Ginsburg, Judicial Independence in East Asia: Implications for China (University of 

Chicago Public Law & Legal Theory Working Paper No. 295, 2010), pp.17-18. (This study 

argues that we can be optimistic of the judicial independence regarding the vast majority of 

cases that do not have major political overtones in China.) 
134

  The debates regarding the difference of Chinese “separation of responsibilities” and the 

Western “separation of powers” touches upon the very foundations of the political systems. 

Within the first “separation of responsibilities” system, the “unity of rights and obligations” 

was supposedly guaranteed in a Chinese version of separation or differentiation of powers 

which provided intra-state administrative and judicial checks and balances. The orthodox 

theory defensively reiterated that, in the Chinese system of separating and combining 

legislative, administrative, and judicial power, there is both a functional differentiation 

among legislative, administrative, and judicial powers and a cooperative unity which insures 

the dominance of legislative power over administrative and judicial powers and the related 

materialization of citizen’s rights. For the discussion, see Keith, China's Struggle for the 
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With separate responsibility and some autonomy, the Chinese judiciary has been active 

on a number of fronts. As Keith et al. correctly point out, “Regardless of these limits [referring 

to the political and state bureaucratic limitations] the SPC is responsible for justice and fairness 

in a system that last year handled a total of 12 million cases. As an increasingly important 

national institution it acts to support judicial standardization and an improved and transparent 

legal process. ”136 As such, the Chinese judiciary has been growing into a sub-system that has 

its own rules, even if the independence of this system is still questionable.  

As many scholars have argued, under the Chinese one party political structure and “the 

separation of responsibilities”, it is never easy to define the boundary between law and politics. 

As Keith et al. argue, “with respect to the Western literature on the potential for ‘rule of law’ 

development in China, the key issue still remains how the court exercises ‘independence’ from 

within the Chinese ‘political system’”.137 

The relationship between the Chinese judiciary and politics can be regarded as a 

deviation from a typical rule-of-law relationship. This blurring of the line between politics and 

law is probably the most visible or the most defining feature of the Chinese judiciary system. It 

is so important that it leads to three vital issues that the Chinese judiciary system needs to 

counterbalance. 

First, the tension in the relationship between the court and other power-holders. Given 

the low level of self-restraint of the power-holders, the Chinese judiciary works closely with 

other governmental organizations. “The system does not have a process of mutual checking and 

balancing that is administratively predicated on the separation of responsibility, mutual 

coordination, and mutual restriction.” 138  This collaboration mechanism implies that the 

judiciary is vulnerable to interference from external sources, such as the Chinese Communist 

                                                                                                                                                          

Rule of Law, 290 , p.83. It uses the example of administrative law to explore the Chinese 

“separation of responsibilities” system. Another study argues the limitation of the exiting 

Chinese model. See Qianfan Zhang, A Constitution without Constitutionalism? the Paths of 

Constitutional Development in China, 8 International Journal of Constitutional Law 950 

(2010) . 
135

  This functional separation comes with limits, and the separation works better in routine civil 

cases, and less well in the semi-sensitive or sensitive political cases. See Yulin Fu & Randall 

Peerenboom, A New Analytical Framework for Understanding and Promoting Judicial 

Independence in China, in 1 JudicialIndependence in China: Lessons for Global Rule of 

Law Promotion   Randall Peerenboom ed., 1st ed. 2009); Benjamin L. Liebman, China's 

Courts: Restricted Reform, 191 The China Quarterly 620 (2007) (It argues that there is a 

developing capacity of China’s courts to handle routine cases and they are enjoying greater 

autonomy. Therefore, the roles of courts and judges are no longer only shaped by the 

political policies.) Ling Li, “Rule of Law” in a Party-State: A Conceptual Interpretive 

Framework of the Constitutional Reality of China, 2 Asian Journal of Law and Society 93 

(2015) (It argues the “political reforms in China have not separated the power of the Party 

and the state, but have created an increasingly institutionalized dual normative system that is 

more complex compared with the previous fused system”.) 
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  Ronald C. Keith et al., China's Supreme Court (2013), p.180. 
137

  ibid., p.180. 
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  ibid. 
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Party (CCP), people’s congress, the government, administrative agencies, the procuracy, the 

military, or members of society, but it also means that the judiciary can work together with those 

organizations to achieve some top-down political goals. Those goals are not limited to the result 

or process of specific cases, they can include political goals, such as enhancing the unity of the 

state, promoting the dictatorship of the people, building a harmonious society, etc. 

Second, the tension of independent trials and the “administratization of court 

organization”. The Chinese judiciary is managed bureaucratically. As Fiss argues, “the feature 

that distinguishes bureaucracy from these other organizational relationships is hierarchy: The 

bureaucratic relationship is vertical rather than horizontal.”139  This is precisely the case in 

Chinese courts. The Chinese constitutional law article 127 states that “people’s courts at higher 

levels supervise the administration of justice by those at lower levels”, the hierarchy is evident 

in the Chinese courts. There are two layers of meaning of this hierarchical relationship: higher 

courts-lower courts level and court-judge level. Chinese courts use administrative strategies in 

their management, for example developing a complicated Court Case Quality Evaluation 

System.140 Even if on the individual case level the higher courts may not necessarily supervise 

the lower court, on the management level, the higher courts are entitled to supervise the 

administration of justice of the lower courts. As demonstrated by the management strategy, the 

lower level courts need to compete in the ranking system supervised by the higher level courts. 

The ranking creates a hierarchical relationship between them. This will be elaborated in Chapter 

3. 

Regarding the court-judge level, as Peerenboom observes, “internally, courts are 

organized hierarchically and have functioned like administrative entities. The administrative 

rank of judges has been very important within the court…” 141  The Court Case Quality 

Evaluation System enables every judge to compete in the system and be ranked accordingly. 

This observation will be elaborated in Chapter 4. 

Third, the tension of dealing with a civil dispute with a combination of judicial means 

(i.e. judicial decision-making) and political means such as mediation. According to the 

formalists, in an ideal rule-of-law country, judges apply the governing law to the facts of a case 

in a logical, mechanical, and deliberative way. 142  The judicial decision-making process is 

nothing other than the application of a normative value standard to reality, as reconstructed on 
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  Owen M. Fiss, The Bureaucratization of the Judiciary, 92 Yale Law J. 1442 (1983), p.1444. 
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  This Court Case Quality Evaluation System will be elaborated in Chapter 3. For the 

structure and implementation of this system, see Pixiang Gong, Dangdai Zhongguo De 

Shenpan Guanli (The Management of Judiciary in Modern China ) (2012) (In one article of 

the book, the author applies the Public Management theory to the judiciary system, drawing 

an analogy between the management of the judiciary and the management of the 

government. It encourages the judiciary to use a more complicated system to accurately 

reflect the operation of the Chinese judiciary.) 
141

  Peerenboom, China's Long March Toward Rule of Law, 692 , pp.318-319. 
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  Burt Neuborne, Of Sausage Factories and Syllogism Machines: Formalism, Realism, and 

Exclusionary Selection Techniques, 67 N. Y. U. L.  Rev. 419 (1992), p.420. 
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the basis of cognition.143 To constitute an adjudicative proceeding, standards can be derived 

from the judicial decision-making theory and the rule-of-law theory.144 

                                                                 
143

  Varga Csaba & Allan F. Tatham, Theory of the Judicial Process : The Establishment of 

Facts (1995), p.17. Also see Duncan Kennedy, Legal Formality, 2 The Journal of Legal 

Studies 351 (1973), p.355. 
144

  Ideally, judicial decision-making is a two-tier process: the facts have to be established, while 

the law has to be applied. The judicial decision-making process is nothing else than the 

application of a normative value standard to the reality, as reconstructed on the basis of 

cognition. Therefore, two factors can be summarized from it: 1. an elaborate legal procedure 

that provides litigants with the opportunity to offer their proofs and arguments through 

adversarial advocacy before properly appointed and impartial judges;  2. a decision which 

ought to be based on legal norms in order to achieve a dichotomous decision in which one of 

the parties was assigned the legal right and the other found wrong.  

So far, this study summarizes the elements from the formalist point of view of what 

judicial decision-making should be. Different elements can be concluded from the two 

aspects: procedure justice and legal norms.  

First, a proceeding involving procedure justice. 1. One element of procedure justice 

concerns the controlling mechanism in the rule of law: “do citizens have effective access to 

the judiciary? And do citizens get a fair and timely hearing by the court?” Thibaut and 

Walker suggest that people do not focus directly on the favorability of the outcomes they 

receive from third parties. Instead, they focus on the degree to which they are able to exert 

influence over third-party decisions. Tyler also mentions that the normative perspective on 

procedural justice views people as being concerned with aspects of their experience not 

linked only to outcomes, such as neutrality, lack of bias, honesty, efforts to be fair, 

politeness, and respect for citizens' rights.  Those elements are conceptually distinct from its 

outcome and therefore represent values that may be used to define procedural fairness in 

terms not related to outcome. However, since this procedural fairness has some overlap with 

ADR proceeding theory, it will be closely examined and elaborated in the next section.  2. 

The other element that distinguishes judicial decision-making is that facts presented during 

the judicial process will replace cognition in any other way, such as the regulation of 

evidence (for example if one party submits the evidence, while the other party doesn’t, the 

party with evidence will prevail in most cases). 

Second, the role of legal norms. Raz mentions that “the law must be capable of 

guiding the behavior of its subjects.”  From this idea, he derived that the elements of the 

rule of law must be prospective, general, clear, public, and relatively stable. However, as 

Tamanaha argues, there is an emptiness in this argument, in the fact that on the one hand 

there is a tendency of open-ended rules while on the other, judges achieve justice in 

individual cases. He argues that “predictability can still come about if there are shared 

background understandings or customs - either within society or within the legal culture - 

that inform the application of the broad standards. As long as the orientation of government 

officials remains rule-bound when governing rules exist, discretion allowed to government 

officials to further policy goals is not necessarily a start down a headlong slide to lawless 

oppression.”  Here uncertainty about legal norms is inevitable, as long as it can be 

controlled in a certain scale.  
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However, this is not the only way that Chinese courts deal with disputes. Outside the 

judicial decision-making process, the Chinese courts’ administrative side forces them to find 

case-by-case tailored solutions to the disputes to alleviate the disputants’ grievance,145 and some 

scholars even believe that the strict application of law is not necessarily good for the disputants’ 

interests.146 As Liebman observes, “the prevalence of populist pressures in China is striking and 

reflects a system in which political ideology and concerns about stability continue to take 

precedence over legal doctrine.”147 

At present, the formal legal system appears less interested in outcomes 

that are fair or consistent than in outcomes that avoid instability… 

Consistent application of legal rules is not viewed as a mechanism for 

ensuring social stability… Litigants, often acting alone, have learned 

that petitioning, or merely threatening to protest, is an effective means 

of swaying courts. Any act of petitioning may carry an implicit threat of 

escalation, but courts appear swayed even when the chances of unrest 

are remote. Officials face incentives to reduce the number of petitions 

or complaints. As a result, even an individual petitioner can become a 

focus of official concern.148 

                                                                                                                                                          

Then how to define the realm of “certain scale”? In Tamanaha's theory of judicial 

decision-making, it takes full account of the motivations that the judges themselves identify. 

As Tamanaha notes, judges have always acknowledged that their personal judgment and 

ideological views are an irremovable part of the decision-making process. But they also 

insist that they make a concerted effort to follow the law, and that they do so most of the 

time. They perceive about 90 percent of the cases presented to them as controlled by law, by 

which they mean that any federal judge presented with such a case would reach the same 

conclusion. At the other pole, ad hoc or substantively rational decision-making involves an 

identification of purposes and then an assessment or weighing by the decision-maker of all 

those aspects of the situation which s/he feels have some bearing on the achievement of 

those purposes.  

Thus, in the realm of legal norms, key elements to determine the nature of judicial 

decision-making are: 1. the intention of arbiters to be bound by the legal norms, and they 

ought to follow the law; 2. They don’t introduce other normative standards than the law, and 

thus reach a dichotomous decision. 
145
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Mediation in Action, 45 Journal of Legal Pluralism and Unofficial Law 1 (2013) ; Ng & He, 
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Those messages are important, not only for the general understanding of the Chinese 

courts’ development, but also for understanding mediation’s role in the contemporary Chinese 

judiciary. With the above background of the Chinese court system in mind, we can now closely 

examine the relationship between court and mediation in the Chinese context. 

2.4.3 Court Mediation in China: Tensions and Challenges 

Many reasons can be provided for the recovery of mediation in China, one being the promotion 

of mediation by Chinese courts. To understand the role of Chinese courts in the promotion of 

mediation, the Chinese elements added on the triangle from section 2.3 should be addressed 

first. 

 

Figure 2.6 The role of courts in mediation in China  

  

The tensions among the three elements can be divided into three pairs as shown in figure 

2.4. However, the following discussion will focus on tension 1 and tension 2, while leaving 

tension 3 out. Tension 3 (Adjudicator: safeguarding legal norms and justice- Social controller: to 

realize political goal or other interests) is better tested through the court adjudication process 

instead of court mediation.  

2.4.3.1 The Tension Between the Chinese Formal Litigation System and ADR 

As mentioned in section 1.2 “Tension in the Debate”, scholars such as Carl Minzner argue that 

by emphasizing court mediation, the Chinese leaders’ shift against law is a distinct domestic 

political reaction to pressures within the Chinese system. Yet the assertion that Chinese courts 

are turning against the perspective of rule of law might be overly simplified. As discussed in 

section 2.2 “The Tension between Mediation and the Formal Litigation System”, most courts in 
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the world cannot break free from the fetters of politics in the bigger picture, and they are 

incorporating mediation as well.  

However, the tension between ADR and the formal litigation system in China is 

greater.149 This can be attributed to three reasons.  

First, the courts’ joint interests in politics with other governmental organizations. From a 

rule-of-law point of view, many scholars have set the aim of the rule of law as a segregated goal 

that China ought to strive for, namely independence, authority, and competence. Peerenboom 

lists the relationships of the judiciary to the Communist party, the people’s congresses, the local 

government, the procuracy, public security and police, and the social pressure, to show that 

politics plays an important role in the Chinese judiciary. He concludes that “the authority of the 

judiciary is weakened not only by its institutional dependence on local government and the CCP 

and its vulnerability to other external and internal influences, but also by the limited powers 

granted courts within the PRC governmental structure”. 150 This assertion does not mean that 

the Chinese courts’ adjudication process will always be under the influence of governmental 

organizations, but means that the courts might initiatively avoid the risk of confronting some 

governmental organizations’ interests. 

Second, the Chinses legal system can be more difficult to be exempted from the 

deviation of the alternative approaches. As mentioned in section 1.2, the Chinese courts’ formal 

litigation system is still under construction. Compared to the Western judiciary, the Chinese 

formal litigation procedure, which ought to be the courts’ main task, seems to be more fragile, 

given the deviation offered by the attraction of mediation. 151  For example, the under-

construction litigation process means that it might open doors for the informal behaviors such as 

corruption. 

Third, the alternative approaches can easily be used as a distraction of courts to avoid its 

obligation of clarifying legal norms and of making dichotomous decisions. This confirms the 

worries of the scholars concerning the recovery of the Chinese court mediation. 

2.4.3.2 The Tension Between Party Autonomy and Court’s Other Interests in China 

Given its culture and history, many scholars believe that Chinese courts prefer to use other 

means than litigation to face the disputants’ unrest and dissatisfaction. With this interpretation, 

Chinese scholars like Fan Yu regard court mediation as part of the rising global trend of ADR. 

The mediating characteristics of the Chinese civil procedure should not be ignored, particularly 

the values of court mediation in the Chinese context. The reemphasis on court mediation and the 

                                                                 
149  There is a study finding that citizens are more satisfied with the alternative means to solve 

the dispute rather than legal systems. Ethan Michelson, Justice from Above Or Below? 

Popular Strategies for Resolving Grievances in Rural China, 193 The China Quarterly 43 

(2008). 
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  Peerenboom, China's Long March Toward Rule of Law, 692 , p.316. 
151  Benjamin Van Rooij, Bringing Justice to the Poor, Bottom-Up Legal Development 

Cooperation, 4 Hague Journal on the Rule of Law 286 (2012) (The paper argues that the 

alternative ideas should not substitute but complement pre-existing legal development 

cooperation practices and the rule of law paradigm on which they are based.)    
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efforts made to draw support from social organizations are positive and significant.152 This 

analysis represents the foundational belief of the SPC and the authorities who sponsor the 

development of court mediation.  

However, simplifying the trend as a return to the disputants’ consent is too simple. Like 

most of the institutionalization of mediation globally, mediation is used by Chinese courts to 

shoulder other obligations which are broader than clearer dockets. As discussed in section 2.4.1, 

politically, the Chinese authority hopes that mediation can function as an alternative to the 

formal procedure and can contribute to constructing a harmonious society. Institutionally, as a 

mediation rate target is openly imposed on the courts, the Chinese courts are under enormous 

pressure to achieve a certain rate of mediation among all cases heard. Socially, the recovery of 

court mediation occurred in a context of fear of disputants’ unrest and dissatisfaction with 

formalist approaches to dispute resolution. The courts’ own interests are not necessarily bad for 

parties, but the extent of the tension that exists in practice is still far from clear.   

2.4.4 Assumptions of the Chinese Situation in Theoretical Perspective 

As mentioned in section 2.3.4 “The Legitimacy of Court Mediation: A Central Hypothesis”, to 

uphold the legitimacy of mediation, the courts’ role in mediation should not be right at the 

center in the Court Mediation triangle, but leaning towards the angle of “Courts respecting 

disputants’ consent and autonomy”. That will keep the courts’ roles in mediation stable. 

Based on the literature review, before going to the fieldwork, many assumptions have 

been made. Indeed, Chinese disputants might be more willing to use mediation due to 

Confucianism and the country’s Communist history. However, it is questionable whether this 

consensual choice plays an overarching role in shaping modern Chinese court mediation. This 

study assumes that the triangle might not be stable in the following aspects.  

First of all, mediation might undermine how courts safeguard law and justice. China is a 

country whose rule-of-law system is still under development. Since China moved on from 

having mediation and formal litigation working as the same unit for dispute resolution (type 1), 

the vital challenge is how and to what extent are the two systems separate? Still, compared with 

Western trial judges, Chinese judges have a wider discretion to switch between mediation and 

adjudication.153  Such a separation seems to be affected by the legalized intertwinement of 

mediation and litigation, especially through trial judge mediation. Second, court mediation can 

hide courts’ institutional interests. Due to the unique features of the Chinese political and 

judicial system, the courts might experience great pressure of doing mediation. Therefore in the 

period that there is a top-down mediation policy, it is highly likely that the top-down policy 

plays a vital role in the courts’ efforts to encourage mediation. 

Other than the above two assumptions, it is also not clear how well court mediation can 

contribute to solving disputes. Bearing all the assumptions in mind, the Chinese practices may 
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  Fan, Yi DuoYuanHua JiuFen JieJue JiZhi BaoZheng SheHui De KeChiXu FaZhan (make 

Alternative Dispute Resolution Ensure the Substanble Development of Society) Part 1, 2 , 

p.7. 
153  According to Article 94 of the Chinese Civil Procedural Law states, “when the people’s 

court conducts mediation, a single judge or a collegial panel may preside over it.”  
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clearly deviate from the ideal expectation of the disputant-centered court mediation as written in 

the textbook.  

2.5 Methodology 

To answer the central research question, I chose a qualitative case study method. This implies 

that this study does not aim primarily at contributing to quantitative implication, such as the 

numbers of what happens in which circumstances, as statistical generalization is not the 

appropriate choice of method. Therefore, I do not claim that the data “represent” the Chinese 

situation concerning representativeness. Representativeness applies to the extent that a sample 

“represents” a population, for example it reflects the variety of a population well.  

The more appropriate method used here is what Yin calls “analytic generalization”.154 

Yet from an analytical generalization perspective, this study aims to explain the Chinese 

situation by using a more general theory of the nature of judicial institutions, while rejecting a 

single prototype of the courts’ work. The research can only be generalized by conceptualizing 

each case as a member of a class of events.155  

The object of this research is mediation cases that contributed to the Chinese court 

mediation rate. Therefore, the practices of people’s mediation and administrative mediation are 

excluded from the research object. Since the research question focuses on the courts’ role in 

mediation, the units of analysis in this book are “different courts’ roles in promoting mediation 

in China”, not “court”, nor “labor dispute”, nor “individual court case”. The different settings of 

the courts' roles include the forms that are regulated under the Civil Procedural Law (mentioned 

in section 2.4.1 “Chinese Courts’ Involvement in Mediation: A Historical Perspective”), for 

example, mediation conducted by mediators in the case-filing stage. With this approach, a 

relatively small number of well-studied cases, each containing multiple data, are used to deduce 

patterns that generate understanding at a level higher than the single case. 

Bearing this in mind, the chapter will explain the choices that have been made in the 

research project, which paved the way to the fieldwork.  

2.5.1 From Theory to Empirical: Approaches 

The central question requires a summary of the courts’ role in practice so that the roles can be 

evaluated by the established theoretical framework.  

The first step is classification of the static institutional settings by examining the macro-

data and pilot fieldwork. The aim is to draw a typology on the macro-level. As discussed, 

Chinese court mediation includes: mediation conducted by mediators in the case-filing stage; 

referral mediation or invited joint mediation by trial judges and mediators in the litigation stage; 
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  Robert K. Yin, Case Study Research: Design and Methods (3rd ed. 2002), pp.31-33. 
155 

 Gary King et al., Designing Social Inquiry: Scientific Inference in Qualitative Research 

(1994), P.10 (“One way to understand such events is by seeking generalizations: 

conceptualizing each case as a member of a class of events about which meaningful 

generalizations can be made.”) 
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trial judge mediation, namely mediation conducted by the trial judge who is trying the same 

case. However, it is uncertain whether those practices contribute to the mediation rate in 

practice. Therefore, a pilot study was needed to identify the sources that contribute to the 

mediation rate by examining the statistical data from the macro-level. After the pilot fieldwork, 

general types of mediation exercised in practice ought to be identified. 

The second step is to describe how each type of mediation operates by observing the 

mediation process. The description includes the organizational settings, the language mediators 

use in the sessions, the persuasion strategy used, the issues addressed and the atmosphere 

created. The aim is to objectively present the working scenario of different cases. After the pilot 

study, an observation form was created to make the data collection more uniform.   

The third step is gathering evaluation remarks from insiders/participants by conducting 

interviews. There were two issues to explore. The first one is why Chinese court mediation 

operates the way it does; interviews with judges and mediators were thus needed to answer this 

question. The second one is how disputants evaluate the courts’ role in the type of Chinese court 

mediation they experienced. From the pilot study, based on the evaluative theoretical framework 

in the previous chapter, a semi-structured interview guideline was developed.  

The last step involved etic evaluation, namely evaluation from the perspective of the 

researcher. In the theoretical analytical part, the research draws conclusions from the overall 

evidence collected and the researcher’s objective analysis to shed light on the interaction of the 

three functions of courts in the Chinese situation. The approaches are presented in figure 2.5. 
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Figure 2.7 The Research Approach 

 

2.5.2 Case Selection and Empirical Work Design 

2.5.2.1 The Pilot Study 

The pilot study took place from July 2011 to November 2011. I spent over three months in the 

two courts and worked closely with the judges who handled labor disputes. The questions for 

the pilot research included: what types of cases are most suitable for the research goal; what 

types of courts’ roles are contributing to the mediation rate; and how semi-structured the 

interview guideline should be.  

My activities during the pilot fieldwork were varied. (1) I learnt about the courts’ 

activities regarding mediation and identified different types of practices classified under the 

umbrella of “mediation”, leading to the literature review. (2) I was allowed to be present at the 

mediation sessions as an observer. I also started conversations with judges, mediators, disputants 

and lawyers, and developed useful interview questions while designing the outlines of the in-

depth fieldwork. The interview guidelines can be found in the appendix 2-7. (3) I collected cases 
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that could be analyzed in the first year of the research project. The preliminary observations of 

mediation sessions led to the observation guidelines used in the in-depth fieldwork. Some of 

cases collected in the pilot fieldwork in 2011 were also analyzed together with the data in 2013. 

Based on the pilot study, two case selection choices were made which included type of 

case and court. This study focuses on labor disputes with other disputes only used for 

comparison, and I collected data from two local Chinese courts. The rationale for these choices 

will be addressed below. I would like to stress again that the case selection was not about 

assuring the representativeness of the cases, but aimed to generalize a particular set of results 

about the courts’ role in promoting mediation theory. 

2.5.2.2 Labor Disputes 

This study concentrates on labor disputes, even though I also collected data about other disputes 

(family disputes, traffic accident disputes and medical disputes). I learnt from the pilot study 

that having a focus group of cases is highly important to foster trust with the judges. As different 

civil divisions in the courts (minshishenpan tin, 民事审判庭g) specialize in solving one or two 

types of disputes, I had to focus on the type of dispute that this division deals with. Therefore, in 

order to do the research properly, one type of civil dispute has to be chosen. I chose labor 

disputes as they are most likely to cover most courts’ roles in organizing mediation. 

First, labor disputes can test the tension between litigation and mediation in two ways. 

(1) Labor cases are diverse. They contain both socio-economic disputes (with collective or mass 

plaintiff cases) and straightforward routine cases for which courts can provide remedies.156 As 

socio-economic disputes, they can be “land mines” that are easily triggered by unsatisfied 

factory workers and unjust court decisions. To solve or put an end to the disputes, the court will 

conspicuously reveal its adjudication function as well as bureaucracy function. 157  This is 

especially true for labor protests on the streets.158 Other disputes, in contrast, do not contain 

those exclusive characteristics. For example, family disputes and traffic accident cases hardly 

raise collective issues, so judges do not need to mediate on the street. (2) Labor contract law is 

widely criticized as being too advanced for China’s economic situation. Fieldwork shows that 

the judges are not satisfied with the new labor law either.159 Refusal to follow the law strictly is 

claimed to be a result of superior concerns for the stability of society. The contradiction between 

                                                                 
156 Fu & Peerenboom, A New Analytical Framework for Understanding and Promoting Judicial 

Independence in China. See also Randall Peerenboom & Xin He, Dispute Resolution in 

China:  Patterns, Causes and Prognosis, 4 East Asia Law Review 1 (2009); Randall 

Peerenboom, More Law, Less Courts: Legalized Governance Judicialization and 

Dejudicialization in China, La Trobe Law School Legal Studies Research Paper (2008).  
157  Hualing Fu & D. W. Choy, From Mediation to Adjudication: Setting Labor Disputes in 

China, 17 China Right Forum (2004). 
158  Su & He, Street as Courtroom: State Accommodation of Labor Protest in South China, 157    
159

This finding stems from interviews with judges (interview 20111024, note20110802, 

interview20130904), and with labor mediators (Interview20110823, labor bureau officials 

Interview 20111024.) 
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the strict law and reluctant implementation is plain to see in labor disputes.160 Thus, mediation 

might be a better way of solving the problem than other means.  

Second, labor cases can test the tension between party autonomy and the courts’ self-

interest. Courts are motivated to mediate labor cases due to the overloaded dockets. On the one 

hand, labor disputes have undergone a sharp rise over 10 years. There were 23,622 labor cases 

reported as concluded by courts nationwide in 1994,161  while the number was 31,7072 in 

2009.162 Labor problems were reported to be the major grievance of people in urban areas.163 

To improve the mediation rate, the lower courts have followed the SPC’s instructions by 

devoting more resources to grand mediation and establishing on-site trials. Among them, labor 

disputes are a dominant type.  

However, this case selection is not without limitations in terms of generalizing the 

findings. The modes of labor dispute resolution in China are based on “arbitration as a 

prerequisite to indictment in court”. When the labor dispute occurs, disputants should first go 

through an arbitration process. Once an arbitration outcome is delivered, the unsatisfied party 

(or parties) may file the case to the people’s court. The case selection might be challenged due 

to the peculiarity of this procedure for the following reasons: a non-binding arbitral award was 

granted to parties, which might affect their expectations in the courthouse; in addition, the 

disputants might experience mediation in the arbitration tribunal, which might have an impact 

on the court mediation. 

I argue that this might have some influence on the research, but it does not present a 

formidable obstacle in answering the research questions.  

First of all, the non-binding award may indeed lead to a neutral third party evaluating 

the dispute, however, in Court M, only around 30% of the labor cases presented for the court 

procedure with a substantive arbitral award. The majority of the cases came to court with only 

procedural rulings. Those procedural rules come from labor arbitration law article 43, “where 

the arbitral tribunal makes an award to labor dispute cases, it shall do so within 45 days of the 

acceptance of the arbitration application by the labor dispute arbitration commission… If no 

arbitral award is made after the time limit, the parties may initiate litigation in relation to the 

labor dispute to the people’s court”, or article 29, “Where the labor dispute arbitration 

commission does not accept or fails to make a decision within the time limit, the applicant may 

initiate litigation to the people’s court in respect of such labor dispute.” In April 2013, I 

surveyed all the labor cases that are currently under adjudication by judges in one of the two 
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  For example, in 2011, some courts refused to accept the cases from the workers claiming 

compensation for companies failing to sign a labor contract, based on article 82 of the Labor 

Contract Law. Interview with labor arbitrator X2011101 and J20111025. In 2013 however, 

the Court M began to accept such cases. 
161

  China Law Yearbook (1995). 
162

  The SPC annual report in 2009, 

http://www.court.gov.cn/qwfb/sfsj/201007/P020100716295433349727.doc(accessed 

January 15, 2011) 
163  Ethan Michelson, Popular Attitudes Towards Dispute Processing in Urban and Rural 

China,[2008]), http://www.fljs.org/uploads/documents/Michelson%231%23.pdf (accessed 

January 10, 2012) 

http://www.court.gov.cn/qwfb/sfsj/201007/P020100716295433349727.doc
http://www.fljs.org/uploads/documents/Michelson%25231%2523.pdf


50 

 

courts: 91 out of 129 cases were concluded through the procedural rejections of the arbitral 

tribunal. This means that 70.5% cases had not had their dispute evaluated substantively.164 

Second, disputes, regardless of content, might go through mediation outside the court. 

For example, traffic accidents undergo mediation in police stations, family and neighbor 

disputes go through a people’s mediation committee. Mediation outside the courtroom is not 

only reserved for labor disputes. 

Furthermore, the focus of this study is the courts’ role in mediation, not the scenario of 

the mediation process. The above distinction of labor dispute resolution will not have an 

essential impact on the results of this study. 

However, in order to minimize the impact of selection, I expanded the range of 

interviews to include judges specialized in other disputes, and also occasionally observed the 

trial and mediation of other types of disputes (traffic accidents, family and commercial). This 

revealed that labor disputes are capable of covering the widest institutionalization of court 

mediation. 

2.5.2.3 Two Chinese Courts 

To study the diversity of court mediation types, I chose one court that is pro-Western-style 

court-annexed mediation (Court P) and the other one (Court M) that is pro-Chinese traditional 

trial judge mediation. Choosing the two courts with divergent background and style is an effort 

to enrich the findings and avoid the blind generalization. The analyses cover the convergence as 

well as divergence in their practices. The practical reason for the selection is that I conducted 

my pilot study in the two courts, and had accordingly built up a measure of trust with the judges 

and officials there. 

Court M is located in the Yangzi River Delta, while Court P is in the Pearl River Delta, 

the heart of coastal neighborhood of Hong Kong. Cities M and P have been urbanized and 

industrialized, and many factories are located in their jurisdictions. As county level courts, labor 

disputes occupy a significant percentage of the cases in both courts. For instance, in Court P, 

7019 labor disputes were filed in the year 2009, amounting to 37.59% of the total number of 

cases.165 For both courts, the caseload is very high; Court M and Court P received about 17,000 

and 32,000 cases with about 150 staff and 160 staff, respectively, in 2009. For court mediation, 

both courts reported high statistics: In 2011 (from Dec. 21, 2010, to Dec. 20, 2011), the reported 

labor case mediation rate in Court M was 74%, and the mediation rate plus case withdrawal rate 

was 84%; while from May 1, 2012, to April 20, 2013, the mediation rate was 61%,166and the 

mediation rate plus case withdrawal rate was 74%. Court P reported a mediation and case 

withdrawal rate of 64% in 2009, 63% in 2010, 40% in 2011, and 50％ in 2012.167At the province 

level, Court P is in the middle level, while Court M is among the bottom 20%.  

Despite the similarities, the two courts remain distinctive. Court P, as a near neighbor of 

Hong Kong and Macau, is a proponent of multiple dispute resolution mechanisms. It adopts an 
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  Survey 20130426. 
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  On file with Author. 
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  Internal annual report. 
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approach of putting stress on court-annexed mediation, referral mediation, and mediation in the 

case-filing division. Moreover, with more than 90% of the judges with bachelor or higher 

degrees, and with more than 70% of the judges under the age of 35,168 it has a low burden of 

history and is viewed as a front runner of legal reform. Court M, by contrast, is not as cutting 

edge as Court P. Although 85% of the judges have a bachelor degree or higher, the court in 

general is not distinctively influenced by the Western concept of dispute resolution. The idea of 

how to promote mediation remains relatively obscure and orthodox.  

2.5.3 Data Collection and Analysis 

2.5.3.1 In-depth Fieldwork 

After the pilot fieldwork and in-depth literature review, I developed an observation guideline 

and an interview guideline for the in-depth fieldwork, based on the theoretical framework 

mentioned above. However, the proposed guidelines were not fixed so they could adapt flexibly 

to the new situation of each case. The in-depth fieldwork is based on a triangular data collection 

method: (1) detailed participant observation by joining the mediation process; (2) conducting 

interviews with judges, workers, and attorneys; (3) reading internal documents such as court 

reports, mediation agreements, verdicts, statistics, and instructions. 

Data were collected over 9 months in two basic-level people’s courts in China. I went to 

the courts on daily basis, did participant observation in 99 mediation sessions and conducted 170 

semi-structured interviews, 127 of which are directly linked to mediation sessions and 43 of 

which are outside the sessions. 48 interviews are with workers (3 in non-labor disputes with 

plaintiffs), 34 interviews are with company representatives (3 in non-labor disputes with 

defendants), 54 interviews are with lawyers, and 34 with judges, court staff and officials. There 

are other notes and observations.169 The overview of the cases can be found in appendix 1.The 

interviews were conducted in Chinese, and notes were taken on site. Other than these qualitative 

data, there were abundant quantitative data available from court and internal documents to 

support the dissertation, especially Chapter 3. 

Detailed Participant Observation in the Mediation Process The participant observation 

followed the observation guideline developed from the pilot fieldwork. I took notes of the 

conversations and scenarios in the mediation sessions (for example, whether the dispute 

escalated into a shouting match). There are several points to be clarified about the participant 

observation techniques used in the field. 

(1) Extending the observation outside the official mediation session. Although the 

literature studies observed mediation activities immediately following the trial, I chose to 

observe more outside the official mediation session, as I noticed that the trial judges and the 

mediators often contacted the disputants outside the official trial or mediation. Depending solely 

on observation during the mediation session is not enough, and the data collected through this 

approach seem to be more accurate than in previous studies. To uncover the judges’ external 
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work on mediation, I start to add questions to the intensive interviews with judges and to take 

note of the calls the judges made from the office to the disputants.  

(2) Following a limited number of judges/mediators during mediation. This supported 

the gradual process of building trust since all three judges worked in the same office that I did, 

so I knew their trial schedule, and it made them feel comfortable while I observed their 

mediation. As the research went on, some cases from other judges/mediators were added.  

(3) Asking for permission. I always asked the disputants or lawyers for permission to 

join the mediation session. I took complete notes of the process of the session, the words the 

judges used, and the disputants’ reaction. If caucuses were formed, I followed the judges or 

mediators since the research concerned the courts’ role. 

Doing Interviews with Judges, Workers, and Attorneys The content of the interviews 

followed the semi-structured interview guidelines developed from the pilot fieldwork. Most 

interviews with disputants and lawyers took place directly after the mediation sessions. If the 

parties changed their minds and reached an agreement a few days later, I conducted a follow-up 

interview. The interview time scales varied: with judges, the interviews lasted on average 3 

hours or more. Since I saw most of the judges every day, I often did several (sometimes 

informal) interviews with one judge on different occasions. With lawyers, the interviews were 

shorter, but still about 40 minutes- 2 hours; with workers and company representatives, the 

interviews lasted approximately 20 minutes. All of the notes were taken during the interviews 

while the informants were answering the questions. Unfortunately, I could not interview the 

disputants in the cases that were no longer in court or who did not attend the mediation sessions. 

The courts are not allowed to reveal the personal data of disputants for ethical reasons. 

Reading Internal Documents Internal documents included court reports, mediation 

agreements, verdicts, statistics, and instructions. The data provided an enormous amount of 

information on the bigger picture of the court, the historical change of the court, and some “dead 

cases” that are important but have been closed. They were mainly used to clarify the constitution 

of the court mediation rate. How many cases were concluded through case-filing mediation and 

through trial judge mediation? What changed in terms of the mediation rate in the last few 

years? What was the composition of different kinds of mediated labor disputes?  

2.5.3.2 Data Analysis  

To keep the analysis within the theoretical framework proposed in Chapter 2, I coded the data 

with the help of the software ATLAS.ti. There were two levels of codes. The first level 

concerned the courts’/ judges’ roles in mediation. The roles were analyzed according to the 

institutional settings of mediation and the mediators’/judges’ roles in each mediation session. 

The institutional settings of mediation are addressed in Chapter 3, while the roles in each 

mediation session are summarized based on a framework presented in Chapter 4. The second 

level involved the evaluation standard derived from the analytical framework mentioned in the 

previous section in this chapter. 
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2.5.4 Research Limitations 

Qualitative case studies are limited by the research design and the representativeness of the data 

collected. Other than the labor case selection limitation mentioned, the limitations of this study 

are its scope, generalization, and its internal reliability. 

First of all, the research scope. This study did not intend to contribute to the debates on 

promoting mediation as a dispute resolution method, or to answer practical questions such as 

“how to conduct a successful mediation” or “how to lead the disputants to a settlement”. 

Furthermore, the data collected from the disputants and lawyers do not cover every single aspect 

of the mediation process, as their evaluation remarks are used as a reflection or part of the 

triangulation check of the courts’ view. For example, I did not proactively ask for one party’s 

perception of the other party. Consequently, the answers for the abovementioned practical 

questions cannot be found in this dissertation. 

Second, generalization. There are two points to be clarified. (1) The richness of the 

practices. The unit of analysis is the “court’s different roles regarding civil mediation”. This unit 

does not claim to cover all actual practices all over China. In other words, Chinese courts might 

create other mediation practices under the name of court mediation (for example, inviting 

mediators to join mediation during the litigation process, which is not addressed by this study). 

As such, the general courts’ roles I analyzed can be generalized to the other Chinese courts, but 

the actual practices cannot. For example, not every court in China uses the same means to boost 

their mediation rate. (2) Future generalization. When generalizing the findings to the Chinese 

situation, it is vital to remember that the Chinese regulations are capricious over time. The 

empirical practices in 2013 might essentially differ from the ones in 2020. So this book suggests 

a re-examination of the legal and regulatory context in future studies to learn the exact practices 

in Chinese courts. 

Third, internal reliability. The data were collected by case-filing reviewing, participant 

observation, and in-depth interviews. Despite the usage of triangulation to decrease bias and to 

get closer to the truth, I still recognize and acknowledge the bias resulting from the above 

methods. For example, it is beyond my capacity to ensure that the informant is telling the truth.  
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Chapter 3 Lifting the “Mediation Rate” Veil 

3.1 Introduction 

Chapter 2 analyzed mediation from the perspective of theories, especially the debates about the 

courts’ role in court mediation (in general and in the specific Chinese context). It argued that 

even though Chinese disputants might be more willing to use mediation due to the influence of 

Confucianism and Communism, it is questionable whether this consensual choice plays an 

overarching role in shaping the contemporary Chinese court mediation practices. Owing to the 

unique features of the Chinese political and judicial system, courts might be under a policy 

pressure to conduct mediation. This assumption is closely related to the phenomenon mentioned 

in the introduction to this study, namely the reappearance of Chinese court mediation. 

Chapter 3 lifts the veil on the Chinese court mediation rate and studies the various 

practices that contribute to the extremely high civil mediation rate statistics. 170 Mediation rate 

is not a legal term but a statistical ratio, which refers to the proportion of cases that are 

concluded by mediation in relation to all cases accepted by the courts. According to Chinese law, 

if a case goes to court, it can be concluded in one of the following four ways: adjudication, 

mediation, case withdrawal by plaintiff, or an order in writing.171 Adjudication, mediation and 

case withdrawal are the three main methods. If a civil case is concluded through mediation (or 

case withdrawal) in court, it contributes to the mediation rate.172 The fluctuations of this rate 

demonstrate an evident shift. In 2011, for example, the reported Chinese court mediation rate 

was 67.3%, which ought to mean that 67.3% of all cases accepted for first trial was concluded 

through mediation and case withdrawal. Simple as it seems, however, this statistic may hide 

unexpected twists, it is questionable whether it can reflect the factual extent of courts’ 

involvement in mediation. The factual meaning of mediation rate is vague. For example, what 

does “concluded by mediation” mean? Are all cases that have been through the mediation 

processes assisted by mediators included in the mediation rate? What is the relationship between 

the documents which close the disputes and mediation behaviors; for example, if the disputants 

settle the case during the trial, does that also contribute to the mediation rate? What is the 

statistical method used for calculating the mediation rate?  

This chapter aims to answer those questions by examining the courts’ everyday practices, 

and by analyzing what practices contribute to the mediation rate. The chapter starts with the big 

picture of the top-down policy of promoting mediation and its impact on the courts’ work. Then 

it examines the factual practices of the mediation rate reported by the two basic people’s courts 

in the fieldwork. Furthermore, it presents the views of different participants (judges, 
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  As mentioned, sometimes courts publish the mediation plus withdrawal rate (tiaochelü), 

sometimes only the mediation rate. This dissertation concentrates on the mediation rate. In 

the fieldwork, the study focused on the mediated cases. Here, “mediation rate” only refers to 

the ratio of civil cases, excluding administrative cases and criminal cases. 
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  Written orders are used for rejections when the cases are thrown out before reaching the 

trial stage or decisions on jurisdiction issues. 
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 It depends on whether the ratio includes the percentage of case withdrawal. 
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governmental officials, lawyers and disputants) working in or around the courthouses with the 

aim to understand their motivations and subjective evaluations on the practices created by the 

mediation-boosting strategies. The chapter closes with the interpretation on the existing 

mediation rate. This chapter paves the way to the micro-level case-by-case observation of two 

types of Chinese court mediation presented in Chapters 4 and 5. 

 

3.2 The Regulation Context: Understanding the “Mediation Rate” 

This section discusses the regulatory, statistical and policy background of the court mediation 

rate, and the top-down pressure being exerted to achieve a certain level of mediation among all 

cases heard. It argues that the current mediation rate regulatory system leaves it up to the 

discretion of the lower-level Chinese courts to meet the target, which creates various activities 

happening under the same umbrella of “court mediation”.  

3.2.1 Background: Case Quality Evaluation System 

To understand how the Chinese mediation rate works, we shall first explain the associated 

regulations. The mediation rate should be situated in the larger context of the bureaucratic 

control of Chinese courts. After all, it is not the only ratio measuring the quality of the operation 

of the Chinese judiciary. It is one of the 31 indexes in a larger court’s work quality evaluation 

system, namely the Chinese court Case Quality Evaluation System, developed by the SPC. 

Although Chinese courts began to reform after the Cultural Revolution, it was not until 

the late 1990s that the supervision and evaluation of case quality appeared in some courts, and it 

was not until 2002 that the SPC officially brought forward the idea of establishing a systematic 

evaluation of case quality and efficiency. 173 After multiple rounds of research, in January 2008, 

the SPC published Guiding Opinions of the Supreme People's Court on Conducting Case 

Quality Evaluation Work (for Trial Implementation)174 (the system it established is hereafter 

referred to as the “Case Quality Evaluation System”). After three years of practice, the SPC 

published the revised version in 2011, 175  and officially launched case evaluation system. 

Compared with the 2008 version, major changes were made.176 The latest documents establish a 
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 Ge Yan, Renmin Fayuan Anjian Zhiliang Pinggu Gongzuo De Licheng (the Road to the 

Court Case Quality Evaluation System), People's Court Daily, 2011-10-23, 2011 , at 002 
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  The Chinese name is 最高人民法院关于开展案件质量评估工作的指导意见. 
175

Measures for the Indexing of Case Quality Evaluation of the People’s Courts 2013 

(人民法院案件质量评估指数编制办法). 
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  According to the vice dean of the SPC, compared with the 2008 version of the Case Quality 

Evaluation System, the 2011 version added 10 indexes, abolished 12 old indexes, and 

revised 9 indexes. For example: (1) Distinguish the reasons for modification of the original 

judgment (gaipan, 改判) and remanding to the original court for retrial (fahuichongshen,发

回重审 ), those modifications and retrials for which the lower courts cannot be held 
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system measuring the courts’ work based on three second-tier indexes and 31 third-tier indexes. 

The indexes are designed to measure the fairness of the trial (11),177 the efficiency of the trial 

procedure (10)178 and the outcome of the trial (10)179. The documents state, “courts can add or 

remove indexes according to their factual needs”. This provides leeway for the lower courts. 

Guangxi Higher Court, for example, adopts 30 third-tier indexes instead of 31; 180 Ningxia 

Higher Court adopts 22 (while the basic-level people’s courts only adopt 19).181 

However, the Case Quality Evaluation System is a number-oriented system. The indexes 

are all about percentages, numbers or ratios. There has been no specific examination of the 

processes of how those statistics are generated. As a result, a mismatch is likely between the 

status shown by the statistics and the practice in reality. It is questionable whether the promising 

statistics can actually represent promising case quality. The SPC has also noted this potential 

mismatch. During the 5 years that the system has been in use, despite the efforts to improve the 

key indexes,182 the SPC has continued to express uncertainty through its vigilance of how the 

statistics are generated by the lower courts. It has published many articles in the People’s Court 

                                                                                                                                                          

accountable will not be calculated in the negative indexes of evaluation. (2) Add the index 

of the ratio that a hearing of the retrial was conducted, to increase the transparency of the 

judiciary. (3) Replace “case closing rate” with “case closing rate within the legitimate 

duration.” (4) Abolish “the case appealing rate” which overlaps the existing “percentage of 

cases resolved after the first instance in court”. Weihan Yang, Quanguo Fayuan 

Anjianzhiliang Pinggu Tixi "Daxiu" Cujin Sifagongzheng (to Promote Justice, the Case 

Quality Evaluation System Expereince Major Modification), 2011, at 2 
177

  The 11 indexes include the percentage of cases whose original judgments were rescinded 

and they were remanded to the original court for retrial due to falsified judgments, retrial of 

legally effective judgment and the hearing of retrial cases, etc. 
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  The 10 indexes include the percentage of cases whose case filing was within the legitimate 

deadline, percentage of cases that applied summary procedure in the first trials, average trial 

duration per case, caseload per judge/per court. 
179

  The 10 indexes of mediation rate, case withdrawal rate, the percentage of judgments that are 

automatically performed by obligors, the percentage of cases leading to petition, public 

satisfaction, etc.   
180  Lin Wang, Renmin Fayuan Anjian Zhiliang Pinggu Zhuyao Zhibiao Yanjiu (Study on the 

Main Targets of Court Case Quality Evaluation System), 2012-03-19 2012, at 1 
181  Jinhu An, Shangjifayuan Dui Xiajifayuan Shenpangongzuo De Zhidao He Jiandu 

Qingkuang Fenxi Yu Tansuo (Analysis and Exploration of the Guidance and Supervision of 

Higher Level Courts to Lower Courts), 2012-06-27 2012, at 1 
182

  From what we read from the numbers, pursuant to the existing empirical statistics, along 

with the implementation of the evaluation system, the key indexes kept improving. The SPC 

reported that the synthetic indexes increased from 2007 to 2010, the indexes are 82.92, 

85.56, 85.72 and 87.26, respectively. See Yan, Renmin Fayuan Anjian Zhiliang Pinggu 

Gongzuo De Licheng (the Road to the Court Case Quality Evaluation System), 002 . On the 

provincial level, Guangxi Higher Court, for example, also reported positive results for all the 

main indexes. See Wang, Renmin Fayuan Anjian Zhiliang Pinggu Zhuyao Zhibiao Yanjiu 

(Study on the Main Targets of Court Case Quality Evaluation System), 1 . As shown by the 

current case evaluation system, Chinese case quality out to be improving.  
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Daily, drawing an analogy between the Case Quality Evaluation System and a health 

examination form which should work as a means rather than an end.183  The SPC strictly 

prohibits the lower courts from “forging numbers” or treating numbers as the supreme target.184 

 

3.2.2 Mediation Rate Collective Method in the Case Quality Evaluation System 

In the Case Quality Evaluation System, mediation is only evaluated through one index: the 

mediation rate, namely the number of cases that are concluded through mediation.185 There is 

no other measurement available to verify the reported statistics.186 Thus, the reliability of this 

figure depends on how it is collected. Unfortunately, the method of calculating the statistical 

mediation rate is unclear at the regulation level. During 2008-2011, it was rough; no special 

formula was used, and the courts had the discretion to decide the statistical method. After 2011, 

the revised version of the Case Quality Evaluation System imposed a more detailed formula 

which distinguished the summary trial cases from the common trial cases.187 However, no 

explicit national standard has been provided for what can and cannot contribute to mediation 

cases.188 

The definition of “mediation” in the mediation rate adopts a “result-oriented” approach 

instead of a “means-oriented” approach. This implies that the mediation rate is based on the 

conclusion of the cases instead of on the substantive quality of the dispute resolution process. 

One example is disputant settlement. Even if disputants negotiate a case by themselves (instead 

of having a third party mediate, i.e. a court involved) and the negotiation leads to an agreement, 

as long as the case is concluded through mediation-related court documents, the case is still 

                                                                 
183 Commentator of the Newspaper, Yonghao AnjianZhiliang Pinggu Tixi Zhezhang "Tijian 

Biao"(make a Good use of the Case Quality Evaluation System Like A Health Examination 

Form), People's Court Daily, 2013-06-22, 2013 , at 1-4; Jun Zhang, Kaizhan Anjian 

Zhiliang Pinggu Tigao Kexue Guanli Shuiping (Implement Case Quality Evaluation Work, 

Improve Quality of Management), People's Court Daily, 2011-10-17, 2011 , at A02 
184

  ibid. 
185

  Tiaojie Kaoping Tixi De Fansi Yu Chonggou--Jianping "Anjian Zhiliang Pinggu Zhibiao 

Tixi"Zhong Tiaojielü De Gongneng Dingwei (Rethink and Reconstruct the Case Evaluation 

System on Mediation:Considering the Function of Mediation Rate in Case Quality 

Evaluation System). 288-296) (2012) (The 24th China National Court System Symposium)     
186  Other than the index of percentage of mediated cases applying to enforcement. 
187

  Yafang Lin, Dang Fayuan Tiaojie Zaoyu "Zhixingnan"--Laizi A Xian Fayuan De 

Diaoyanbaogao (when Court Mediation Meets "Difficuties in Enforcment"-- A Emperical 

Report from Basic People's Court A), 2012-11-9 2012, at 1. According to article 157 of the 

Chinese Civil Procedural Law, civil summary procedure in China can only be applied to 

“simple civil cases in whose facts are clear, the relations of rights and obligations are 

definite, and disputes are minor”. 
188

  The formula of the mediation rate has not been openly published, which makes the national 

horizontal comparison of the mediation rate unlikely. See Wang, Renmin Fayuan Anjian 

Zhiliang Pinggu Zhuyao Zhibiao Yanjiu (Study on the Main Targets of Court Case Quality 

Evaluation System), 1   
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regarded as “being mediated” and contributes to the court mediation rate.189  This “result-

oriented” approach is essentially different from the academic depiction of court mediation. For 

example, scholars like Huang try to differentiate mediation from litigation in a substantive way: 

“Whether a resolution of a dispute is imposed against the will of one of the litigants to 

distinguish between genuine court mediations and adjudicatory actions that are represented as 

mediation.”190 Given Huang’s definition, the Chinese court mediation rate ought not to be 

understood as a strict depiction of the process, but should be seen as a depiction of the result, i.e. 

the cases that are concluded with mediation-related court documents. Consequently, not all 

cases included in the mediation rate have gone through processes that are substantively qualified 

to be called mediation.  

Mediation-related court documents play a vital role in defining the domain of court 

mediation. According to the regulations, courts can conclude civil cases with one of two 

different mediation-related legal documents.  

(1) “Judicialized Mediation Agreement (Sifaquerenshu, 司法确认书,)” for  cases going 

through the Judicial Confirmation process.191  The cases were mediated by other institutes 

outside the courts. Later, the disputants come to the courthouse to have the already concluded 

mediation agreements judicialized. In this process, the court’s role is limited to granting binding 

force to the mediation agreement. The courts do not play a substantive role as a mediator in the 

original dispute resolution process. This process is called the Judicial Confirmation process 

(Sifaqueren, 司法确认). The policy goal of the Judicial Confirmation process is to grant 

authority to the mediation agreements reached by people’s mediators, thus facilitating the 

development of people’s mediation.192 

(2) “Civil Mediation Agreement (Minshitiaojieshu，民事调解书)” for the cases that are 

concluded through a mediation process organized by the courts.193 The dispute is mediated by 

the courts or trial judges. However, the cases must have been through the official case-filing 

                                                                 
189

  Yanmin Cai, Zhongguo Minshi Sifaanjian Guanlijizhi Touxi (an Analysis of Chinese 

Civil Case Management System), China Legal Science 131 (2013)     
190

  Philip C. C. Huang, Chinese Civil Justice, Past and Present (2010) 
191  Article 33 of People’s Mediation Law states, “after a mediation agreement is reached upon 

mediation by a people’s mediation commission, when necessary, the parties concerned may 

jointly apply to the people’s court for judicial confirmation. The mediation agreement 

becomes effective within 30 days. The people’s court shall examine the agreement and 

confirm its effect in a timely manner.” 
192

  Jianfeng Pan, Lun Sifaqueren (Judicial Confirmation), China Legal Science 41 (2011), p.42. 

Another study has also found that disputants often go back on their words arbitrarily, owing 

to the lack of legal enforceability of mediation agreements; this has decreased the 

willingness of disputants to mediate their cases. Furthermore, it undermines the credibility 

of people’s mediation. Weiping Zhang, Renmin Tiaojie: Wanshan Yu Fazhan (People's 

Mediation: Ways to Perfection and Development), Law Science 48 (2002) , p.49.  
193

  A Civil Mediation Agreement is prepared under Article 97 of Civil Procedural Law; namely, 

when an agreement is reached during litigation, the people’s court shall draw up a written 

mediation agreement. A mediation agreement shall clearly set forth the claims of the action, 

the facts about the case, and the result of the mediation. The mediation can be conducted by 

the trial judges (article 94) or relevant units or individuals (article 95). 
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process, and thus registered in the litigation procedure. At very least, the disputants are expected 

to proactively bring the disputes to the courthouses, and the court’s involvement in the disputes 

works only upon request (based on the principle of “no judge without plaintiff”). Similar to a 

delivered adjudication, the Civil Mediation Agreement is a way that concludes the ongoing 

litigation process, and its enforcement resembles a delivered judgment. Compared with the role 

courts play in the Judicial Confirmation process, courts ought to play a substantive role as a 

mediator in this dispute resolution process. These two routes are demonstrated in the following 

figure: 

 

Figure 3.1 Mediation Routes in the Regulations 

 
 

Figure 3.1 shows that if a case has already been resolved outside the courthouse, then 

according to the regulations the disputants can only go through the Judicial Confirmation 

process for a Judicialized Mediation Agreement (route 1, instead of route 2). For route 2, 

disputants should initially come to the courthouse for dispute resolution and the cases should be 

registered in the litigation procedure, so that a Civil Mediation Agreement can be issued.  

3.2.3 Social Stability and the Top-down Mediation Rate Pressure 

In the Case Quality Evaluation System, the mediation rate is only one of the 31 indexes 

measuring the quality of a court’s work. However, unlike other indexes, the leadership of the 

SPC attached an unprecedented weight to mediation in civil disputes in recent years. In the 

SPC’s annual reports, the word “mediation” was mentioned 14, 13, 25 and 14 times in the 

period 2009-2012, while in the period 1991-2002, it was only mentioned once or twice in each 
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report. Successive regulations and the SPC opinions on court mediation that were published 

from 2004 to 2011 reveal the renewed importance ascribed to mediation.194  

The SPC’s preference for mediation stemmed from the upsurge in petitions to the central 

authorities in Beijing. The authority believed the petitions resulted from the alleged failure of 

the courts: disputants are disappointed with a court decision and thus with formalist approaches 

to dispute resolution and they subsequently proceed to petition higher-level institutions and the 

central authority.195 The increasingly low mediation rate was blamed for the restlessness of 

disputes and the appearance of petitions by the authorities from Chinese courts. For example, 

the then chief justice XIAO Yang said in 2006: “Some courts… do not pay enough attention to 

mediation. They do not mediate the cases that could have been mediated, so the mediation rate 

went steep down: from 80% in the 1980s to the current 30%. The mediation rate in appeal 

procedure is even lower. This leads to the increase of appealing, petition, Xinfang, and more 

cases flooding into the enforcement procedure.” 196  The then vice chief justice HUANG 

Songyou also said: “In recent years, judicial mediation has been facing with many new 

problems. Owing to the increasing amount of the civil disputes and the lack of capacity of 

adjudication, many courts overemphasize the importance of adjudication processes, but have not 

paid enough attention to mediation… The percentage of cases that end in mediation agreement 

is dropping, thus appeal, petition and complains have increased, and the pressure of Xinfang 

goes steep high. ”197 Similarly, according to the official statement of the SPC, “mediation is 

                                                                 
194

  For example, Provisions of the Supreme People’s Court about Several Issues Concerning the 

Civil Mediation Work of the People’s Court in 2004, Several Opinions of the Supreme 

People’s Court on Further Displaying the Positive Roles of Litigation Mediation in the 

Building of a Socialist Harmonious Society in 2007, Several Opinions on Further 

Implementing the Work Principle of “Giving Priority to Mediation and Combining 

Mediation with Judgment” in 2010, the Opinions on Vigorously Promoting Circuit Trials to 

Facilitate Litigation of People, The People’s Mediation Law of the People’s Republic of 

China in 2011, Several Provisions of the Supreme People’s Court on the Judicial 

Confirmation Procedure for the People’s Mediation Agreements in 2011. 
195

  Hualing Fu & Richard Cullen, From Mediatory to Adjudicatory Justice: The Limits of Civil 

Justice Reform in China, in Chinese Justice Civil Dispute Resolution in Contemporary 

China 25 (  Margaret Y. K. Woo & Mary E. Gallagher eds., 2011). Also see Shouzeng 

Zhang, Creating A New Situation in Court Mediation: Vice Chief Justice HUANG Songyou 

Meets the Press, People's Court Daily, 9-17, 2004, at 2 (The change also happened in a 

context of increasing caseload and fear of unrest and dissatisfaction.) Some scholars argue 

that this shows the reliance on increased formality and professionalism has not provided 

legal institutions with legitimacy. Benjamin L. Liebman, Assessing China's Legal Reforms, 

23 Colum.J.Asian L. 17 (2009), p.32.  
196  See Yang Xiao, Chongfen Fahui Sifatiaojie Zai Goujian Shehuizhuyihexieshehui Zhong De 

Jijizuoyong: Zai Shandong Qingdao, Rizhao, Songying, Jinan Kaochagongzuoshi De 

Jianghua (Exploit Judicial Mediation's Advantages in Building Hamounious Society: A 

Speech Given in Qingdao, Rizhao, Dongying, Jinan) , in 2 Minshi Shenpan Zhidao Yu 

Cankao (Guidance and Reference for Civil Adjudication)   Songyou Huang ed., 2006) .  
197   See Runshi Yang, Zuigao Renminfayuan Minshitiaojie Gongzuo Sifajieshi De Lijie Yu 

Shiyong (the Understanding and Application of the SPC's Judicial Interpretation on Civil 
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conducive to the elimination of social conflicts and the realization of the resolution of all 

disputes upon the closure of a case, conducive to the restoration of the relations among the 

parties concerned and the realization of harmony.”198 Furthermore, mediation is “an important 

part of China’s litigation system, an important way for the people’s courts to exercise their trial 

power and an important composition of harmonious jurisdiction”.199 Increasing the mediation 

rate, therefore, becomes an important means to solve the pressure of appeals, petitions, 

complains from the disputants, so to ultimately realize the policy goal of social stability. As such, 

mediation was regarded as an important means to contribute to the “harmonious society” 

ideology. 

To implement the top-down mediation policy, the Chinese Case Quality Evaluation 

System sets “mediation rate” as one of the most important indexes for evaluating the courts’ 

work since. In fact, it has become an important evaluation standard for judges and the courts.200 

As empirical research reveals, some local courts openly imposed a mediation rate target on their 

judges,201 and many individual courts put priority on mediation.202 To encourage its judges to 

achieve the target, the intermediate court in one city in the Western part of China reported the 

ranking of all basic-level people’s courts in its jurisdiction compared to each other. Under the 

pressure, the basic-level people’s courts assigned targets to the tribunals within the court. The 

fluctuation of the statistics reflects on the quality of the judges’ jobs, and it will influence the 

promotion, rewards and bonus of individual judges.203 

Under the pressure of those measures, the reported percentage of civil cases resolved 

through mediation in Chinese courts throughout the country doubled from 31% to 67.3% in 

2011.204 The last percentage is even higher than the court mediation rate in 1990. For example, 

in Henan province, the mediation rate in 2010 increased by 48.7% compared with 2009, and 

                                                                                                                                                          

Mediation) (2004) , p.6. There are other reports that hold similar view points. See Research 

Group of the SPC on Judicial Mediation, Guanyu Renminfayuan Tiaojiegongzuo De 

Diaoyan Baogao (an Empirical Report on Courts' Mediation Work), in Zuigao 

Renminfayuan Minshitiaojie Gongzuo Sifajieshi De Lijie Yu Shiyong (the Understanding 

and Application of the SPC's Judicial Interpretation on Civil Mediation)   Runshi Yang ed., 

2004)     
198

  Notice of the Supreme People’s Court on Issuing Several Opinions on Further Implementing 

the Work Principle of “Giving Priority to Mediation and Combining Mediation with 

Judgment 2010 from the SPC 
199

  Several Opinions of the Supreme People’s Court on Further Displaying the Positive Roles of 

Litigation Mediation in the Building of a Socialist Harmonious Society. 
200  Cai, An Analysis of Chinese Civil Case Management System (Zhongguo Minshi Sifaanjian 

Guanlijizhi Touxi), 131  
201  Chao Yang Intermediate Court requires that the mediation rate should increase 5% by the 

end of 2012, see http://www.lnfzb.com/news_view.aspx?id=20120606081733856. He Nan 

Higher Court requires that the mediation rate should reach 60%-80% in 2010, see 

http://www.dffy.com/fayanguancha/sd/201006/20100609150915.htm.   
202

  The Shan Dong Higher Court, 2011-02-28 2011,  
203

  Li Chen, Minshi Tiaojie Gaofahuilv Jiqi Jieshi (Why Many Disputants Going Back their 

Words on Mediation Agreement) , Law Application 59 (2010) 
204

  the SPC, The Annual Report of the SPC, 2012, at 1 

http://www.lnfzb.com/news_view.aspx?id=20120606081733856
http://www.dffy.com/fayanguancha/sd/201006/20100609150915.htm
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reached 75.6%. In Jiangsu Province, the mediation and case dropping rate of labor cases 

increased by 37.71% compared with 2006, reaching 76.21%.205 In the first quarter of the year 

2010, basic-level courts that propagated their experience on mediation all reported a mediation 

rate over 80%.206 Some basic people’s courts reported their mediation rate exceeding 90%.207 

Under the top-down mediation policy and with the vagueness in the mediation rate 

collective method, the mediation rate reported by the above courts showed a significant increase. 

However, whether this statistical growth was due to the substantive mediation practices or other 

means remains unclear. 

 

3.3 Empirical Findings for the Mediation Rate 

In this section we examine different types of practices contributing to the mediation rate 

reported by the two courts studied from 2011 to 2013.208 In 2011 (from Dec. 21, 2010 to Dec. 

20, 2011), the reported labor case mediation rate in Court M was 74%, the mediation rate plus 

case withdrawal rate was 84%. From May 1, 2012, to April 20, 2013, the mediation rate dropped 

to 61%,209 and the mediation rate plus case withdrawal rate dropped to 74%. Court P reported a 

mediation and case withdrawal rate of 64% in 2009, 63% in 2010, 40% in 2011, 50% in 2012.210 

Court M changed its statistical method from 2011 to 2013, so did Court P. Considering the 

availability of the empirical data,211 the following section concentrates on Court M and its 

change, while using Court P as a comparison. 

3.3.1 Overview: Court M’s Implementation of the Top-down Mediation Policy 

The pressure exerted on Court M to meet the mediation rate target can be traced back to High 

Court M. Based on the national Case Quality Evaluation System from the SPC, High Court M 

published its own regulations that apply to all lower courts in province M. High Court M 

                                                                 
205

  Jiangsu Higher People's Court, The Bluebook of Civil Adjudication in Jiangsu Province, 

2011, at 35 
206

  Pan & Liu, Lun Fayuan Tiaojie Yu Jiufen Jiejue Zhi Guanxi (the Relationship between 

Court Mediation and Dispute Resolution), 70  
207

  Liyong Zhang, The Annual Report of the Henan High Court in 2010 , 2010-01-27 2010,  
208

  This study will portray the empirical findings of either court or both, depending on the data 

available. Statistically, only the composition of the mediation rate from court M was 

available, yet the qualitative data from court P can be used to verify or to challenge the 

findings from court M. The purpose is to demonstrate the richness, depth and diversity of 

the background to the composition of the mediation rate. 
209

  The reasons for using the time period from May 1, 2012, to April 20, 2013, will be 

elaborated later. 
210

  From the internal annual reports of court P. 
211

  Some statistical data on court P were inaccessible. 
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publishes working reports every other month on its publicly accessible gazette. In the gazette, 

there is a column titled “The general status of the courts in the province”. By posting the 

statistics, the column summarizes the case types and the courts’ work in the latest time period. 

The statistical data on the indexes in the Case Quality Evaluation System are posted, together 

with a comparison with the results from the previous time period.212  

The comparison and the consequent competition are important ways to motivate the 

lower courts. A book published by High Court M 213  shows how lower-level courts are 

compared with their reported indexes and numbers. Taking the mediation rate for example (the 

same applies to other indexes), the form is as follows: 

 

Table 3.1 Sheet for Measuring the Civil Mediation Rate in High Court M 

 

Court 

names 

Civil 

court 

mediation 

rate (%) 

Ranking Compared 

with the 

same 

period of 

last time 

interval 

(%) 

 Basic 

people’s 

courts 

Civil 

court 

mediation 

rate (%) 

Ranking Compared 

with the 

same 

period of 

last time 

interval 

(%) 

A 

intermediate 

court 

    A city    

B 

intermediate 

court 

    B city    

C 

intermediate 

court 

    C city    

D 

intermediate 

court 

    D city    

…     …    

Average of 

all 

intermediate 

courts 

    Average 

of all local 

courts 

   

High Court 

M 

    Average 

of all 

courts in 

the 

province 

   

 

Table 3.1 shows that High Court M’s evaluation is number-and ranking-oriented. All 

intermediate courts in province M ought to compete in this ranking system, and intermediate 

Court M is no exception. To this end, intermediate Court M established its own adapted Quality 

                                                                 
212

  Gazette of the High People’s Court of M province (Volume 19-25). 
213

  To protect the anonymity of court M, the name of the book is not mentioned here. 
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Evaluation System in March 2012, and published and ranked all basic-level people’s courts in 

city M internally. This ranking system channeled the pressures from High Court M to all basic-

level people’s courts in city M.  

Of all the targets, the mediation rate was listed among the ones that “can reflect the basic 

people’s courts’ quality of work.” As a researcher I clearly felt the pressure in the courthouse, 

especially in 2011 when I did the pilot fieldwork in court M. Since the Chinese courts’ working-

time cycle started from the 21st of each month and ended on the 20th of the next month, the 20th 

of each month was the deadline for the time period’s statistical reports. To spread the workload 

peak, which often appeared in December, Court M generated a month-based case management 

system. Thus, instead of the judges’ work being evaluated at the end of the year, it was 

evaluated every month. As a result, when the 20th of each month was approaching, the 

atmosphere in the courthouse was tense. The digital board in the lobby of the courthouse 

counted backwards the number of the days until the 21st, and the judges threw themselves into a 

case-closing mission.  

On the 21st of every month, the evaluation results punctually landed on each judge’s 

table. They included the results of the key indexes such as mediation rate, trial duration and the 

percentage of cases concluded within the time limit. The judges’ names were listed in 

descending order, from the best to the worst. The results contained not only the statistics from 

the last month, but also the average results of the season and of the last half-year. Fluctuations in 

the sequence of the names aroused some discussion in the offices. Judges and judicial clerks 

whispered stories to each other about the number fluctuations. In this system, comparison is 

unavoidable: the comparison with the judges’ own previous personal record and the comparison 

with other judges. The leaders of the court and the trial judges as well as the judicial clerks felt 

the pressure of competition.  

After examining the internal ranking, some facts caught my attention: (1) some judges 

clearly mediate far more often than others (some judges’ mediation rate reached 98%, while 

others were lower than 40%); (2) most trial judges’ mediation rate was lower than 50%. These 

two points show that it seems impossible for the court to reach the target 74% mediation rate. 

Given this confusion, it is important to examine the methods used to generate that number, and 

to lift the veil on the background.  

The data collected in the fieldwork pilot show that in the year 2011, the cases that 

contributed to the mediation rate could be statistically divided into 3 types:214 Minchu (民初) 

(15%), Mintiaochu (民调初) (40%) and Mintiaoque or Judicial Confirmation（司法确认）

(19%). The composition is demonstrated in figure 3.2. Based on whether disputants initially 

brought cases to court for dispute resolution, the figure distinguishes two types of court 

activities: inside-courthouse mediation and outside-courthouse mediation. This categorization is 

not based on the regulatory context, but on practices found in the empirical fieldwork. 

 

 

 

 

 

 

                                                                 
214

  The three types were classified according to the different stages of the court handling the 

cases. 
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Figure 3.2 The Composition of Mediation Rate in Court M in 2011 

 

 

 
 

 

This study finds a mismatch between the way mediation-related documents ought to be 

produced and the factual practices that led to those documents. According to the mediation 

routes specified in the regulations,215 courts should not proactively seek mediation outside the 

courthouse. However, these types of mediation practice create different factual routes to 

mediation-related court documents than in the regulations. Among the three types, Minchu is in 

line with Route 2 in figure 3.1. This category includes two types of mediation that happen under 

the control of or are organized by the court: mediation by the case-filing division and mediation 

by trial judges. Judicial confirmation is in line with Route 1 in figure 3.1. However, there is 

another type, i.e. Mintiaochu, that cannot be found in figure 3.1, which means that it is a newly 

created practice inconsistent with the regulations. Furthermore, even for the cases that disputants 

initially brought to the courts, the factual practices still deviate from the regulations.  

The following sections reveal the methods that courts use to boost the court mediation 

rate, and argue that the dispute resolution routes that those cases go through are essentially 

different from the processes that can substantially be called court mediation. In those methods, 

the courts play the role as a data collector rather than a mediator. The generation of those factual 

activities clearly contributes to the boosting of the court mediation rate. 

                                                                 
215  Shown in Figure 3.1. “Mediation Routes in the Regulations” 
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3.3.2 Findings I: The Creation of Outside-Courthouse Mediation 

Mintiaochu and Mintiaoque are categorized as outside-courthouse mediation, owing to the fact 

that the court’s staff steps out of the courthouse for the cases that disputants have not brought to 

court yet. The two types are labelled Grand Mediation. Grand mediation does not refer to a 

fixed type of mediation but emerges from a long-standing mechanism through which courts 

cooperate with other governmental branches. The key feature in grand mediation is that many 

authorities (including courts) work together to solve disputes. Existing studies depict grand 

mediation as something that happens “under the guidance of the municipal government” and 

“was created to settle civil disputes by mobilizing different social actors to participate in conflict 

resolution. By expanding, institutionalizing, and regularizing people’s mediation, grand 

mediation was designed as a complement to formal judicial proceedings for dispute 

settlement”.216 It is considered an effort to join forces to solve social disputes, often through 

mediation. In some cases, the court’s staff joins the dispute resolution process, and sometimes 

the dispute ends in a mediation agreement. However, the current literature is silent about what 

type of mediation agreement this is, and there is a lack of observation of how this mechanism 

functions in practice. The following sections are going to portray two practices of grand 

mediation: on-site trial and judicial confirmation. 

3.3.2.1 Boost Mediation Rate through On-site Trial 

This study finds that, in Mintiaochu, plaintiffs did not file cases in the court of their own 

volition; they submitted them to other governmental offices (the labor bureau, for example). 

However, at a certain stage of dispute resolution, court officials proactively involved themselves 

in the process. If the cases were successfully mediated, they went through the case-filing 

procedure handled by the court and ended up with a Civil Mediation Agreement. This route is 

labeled as Route 3 in figure 3.3. This new route challenges the existing regulations in the 

following ways: (1) Mintiaochu cases have already been solved outside the courthouse; (2) the 

disputants did not initially come to court for dispute resolution, but the cases did conclude in 

Civil Mediation Agreements.  

 

 

 

 

 

 

 

 

                                                                 

 
216  Jieren Hu, Grand Mediation in China, 51 Asian Survey 1065 (2011). It also has been argued 

that Grand Mediation is successful in containing social conflicts and helping the state to 

garner legitimacy by reducing people’s hostility towards their local government. See Jieren 

Hu & Lingjian Zeng, Grand Mediation and Legitimacy Enhancement in Contemporary 

China—the Guang'an Model, 24 Journal of Contemporary China 43 (2015) . 
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Figure 3.3 The reality of handling cases in court M 

 
 

To explain how route 3 works, this study uses an on-site trial as an example. An on-site 

trial is an institutionalized form of grand mediation which was both vigorously advocated by the 

SPC and diligently implemented by the grassroots courts. The idea of an on-site trial originated 

from the SPC document called Issuing the Opinions on Vigorously Promoting On-Site Trials to 

Facilitate Litigation of People 2010. It states, “on-site trial is an important part of the 

fundamental work of the grassroots people’s courts, and an important way to bring into full play 

the role of the trial function on the basis of existing judicial resources.” Its primary goal is to 

create greater convenience for the public. Many lower courts have followed the High Court’s 

instructions by devoting more resources to grand mediation and establishing on-site trials by 

working with other organizations on labor issues, traffic accidents,217 family disputes,218 etc. 

Take Jiangsu province, for example. Jiangsu Higher Court formulates its own rules for on-site 

trials. The number of cases solved by on-site trials was 138,815 in 2011.219 They predominantly 

involve a labor dispute. Labor on-site trials were established in Jiangsu from 2006 to 2010, 

aiming to improve the interconnection of labor bureaus and courts.220 

In June 2010, High Court M issued its own document on promoting on-site trials. 

Compared with the SPC document which focuses on the ideology, the High Court M document 

clarifies how on-site trials should function. Later, pursuant to intermediate courts’ instructions, 
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  Xiaoli Cai, 125 On-Site Trials Are Established to Solve Traffic Disputes, 2011,  
218

  Family on-site trial is established in Fengshun County. Women's Federation in Fengshun 

County,  Family on-Site Trial Is Established in Fengshun County, 2011-10-08 2011,  
219

  Xinhua Daily, 12 Record to Witness the Judicature in Jiangsu, 2012-03-09 2012,  
220

  Jiangsu Higher People's Court, The Blue Book of Civil Adjudication in Jiangsu Province, 35  
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the basic people’s court M created on-site trials for traffic disputes with the traffic bureau221 and 

for labor disputes with the labor bureau in 2011. For on-site trials involving labor cases, the 

main working mechanism was established between labor bureau M and court M, both located in 

the same district. Court M has jurisdiction over the cases that have gone through labor 

arbitration in labor arbitration tribunal M, which is a part of labor bureau M. The original 

working scenario was that trial judges should participate in the dispute resolution process by the 

labor arbitration committee, hear cases through trials, and nip the disputes in the bud. This goal 

was clearly stated in the intermediate court’s instructions: when disputants submitted a case to 

trial that met certain criteria, an on-site trial could accept it immediately. If the case could be 

heard immediately, the on-site trial should do so without delay. The case-filing procedure for 

cases that are accepted immediately should be remedied as soon as possible.222 The regulation 

states that, in principle, the parties should be the ones to initiate the on-site trial procedure, but it 

also allows for courts to get involved in the dispute resolution first, following the official case-

filing procedure. The redress article 223  in fact modified the parties’ initiation principle, 

justifying the method of courts getting involved first, and redressing latter. 

The exception became the rule. The actual operation of an on-site trial by Court M 

deviates from the blueprint in the following respects, since it only aims at maximizing the 

mediation rate and neglects the original goals of the on-site trial. First of all, the “on-site trial 

mediation” process was highly simplified. Even if a senior judge and a senior judicial clerk were 

assigned the job of working on the arbitration committee on behalf of the on-site trial, the senior 

judge was almost always busy with trials inside the courthouse; thus, the work of the on-site trial 

fell to the judicial clerk. In the long run, the process of the on-site trial was considerably 

simplified. After the cases had been successfully mediated by labor arbitrators, the judicial clerk 

tried to persuade the parties to end the dispute by going through the case-filing procedure 

provided by the court. If the clerk succeeded, he took the already “resolved” cases to the court 

and had them going through the case-filing process, and they were concluded in Civil 

Mediations Agreement. This legal document would be presented to the claimants and 

respondents afterwards. In other words, the clerk simply collected cases that had already been 

successfully mediated by the labor arbitration committee. These cases went through the case-

filing process so that they could be counted as court mediation cases in the statistics. 

Second, the court played an insignificant role in the on-site trial. There was a concern 

that disputants would draft their own agreements and omit important information, which could 

lead to further dispute(s). Therefore, the most important role of the judicial clerk was still 

drafting the mediation agreement and handling the paperwork, even if the judicial clerk jointly 

mediated the cases with the arbitrators and the arbitrators referred to the judicial clerk as the 

legal authority. In one case, for example, a worker claimed compensation for the illegal 

termination of a contract and asked for an overtime work payment of 10,000 yuan. During 

mediation, both parties focused on compensation for the illegal termination of the contract. The 

                                                                 
221

  It accounted for more than 20% of all civil cases in 2011. On file with the author. 
222  Higher Court M’s Opinions on Enhancing On-site Trial article 9, during the on-site trial, if 

disputants ask for immediate case filing, if the case meets the requirements of case 

acceptance, then the indictment can be accepted immediately; if possible, a trial can proceed 

on-site. The case-filing procedure for cases that are accepted on site should be redressed as 

soon as possible. 
223 The redress article refers to the redress procedure of the case-filing. See the previous note. 
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factory offered an overall compensation of 6000 yuan for all claims. The judicial clerk had to 

make sure that other claims were also referred to in the mediation agreement besides the 

compensation for illegal termination, or they could lead to the claimant reopening the dispute.224 

Third, disputants hardly ever proactively filed a case to the court for an on-site trial, thus 

the case-filing procedure always needed a redress. Since claimants and respondents did not 

anticipate the involvement of the courts, they could not inherently file cases for an on-site trial. 

Disputants were shepherded by arbitrators and court personnel to the on-site trial mediation 

procedure which involves case-filing procedures from the court.  

In most cases, the judicial clerk accepted every case that was mediated by an arbitration 

committee for a judicial mediation agreement. Cases were not accepted if (1) there is a flaw in 

the mediation procedure (in an overtime payment case, legal documents could not be provided 

to identify the agent of the factory, so the judicial clerk refused to take the case back for a 

judicial mediation agreement);225 (2) there is an agreement that might cause trouble for the 

court. For example, in one case of an illegal termination of a labor contract, the worker was very 

irritated and complained a lot about the factory and the mediation process. The judicial clerk did 

not bring the agreement to go through the case-filing procedure; he told the arbitrator that they 

could still have it as an arbitral mediation agreement but not as a court document. As the judicial 

clerk explained, having disputes end in a judicial mediation agreement was risky as the court 

could become inextricably entangled in the dispute, especially if the parties show signs of 

restlessness.226 

It is evident that an on-site trial creates its own route on the court mediation map in 

practice, even though the disputants never come to the courthouse for case indictment. The 

appearance of route 3 stems from the domination of courts instead of the disputants in the choice 

of the dispute resolution path. Even if the choice is supposed to be in the hands of disputants, in 

practice, the courts predominantly select a path for the disputants. Since the disputants have 

made a compromise, the mediator takes full control of the case and asks the disputants to sign 

prepared documents which include the case-filing form. Hardly any explanation is provided. In 

this way, the statistical methods have shaped the mediation practices, instead of the mediation 

practices shaping the statistics. 

3.3.2.2 Boost Mediation Rate through Judicial Confirmation 

An on-site trial is not the only format requiring judges to leave the courthouse; judicial 

confirmation in practice is the second type. Institutionally, judicial confirmation is a looser form 

than the on-site trial. However, the pragmatic difference between an on-site trial leading to a 

civil/judicial mediation agreement (route 3) and judicial confirmation leading to a judicial 

confirmation document (route 1) is, as a judge said, “a judicial mediation agreement shows that 

the court did the major work; while judicial confirmation shows that other bureaus did most of 

the work.”227  

                                                                 
224  Note20111021. 
225  Note20111013.  
226  Note 20111103. 
227  Interview F20130328. 
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Pursuant to law, 228  courts should wait passively for parties to apply for judicial 

confirmation of their mediation agreements, and after they do so, they should hold hearings to 

confirm the mediation agreements. In practice, however, the judicial confirmation in Court M 

differs considerably from the theoretical routes in the following two ways. 

First of all, few disputants proactively come to the courthouse to initiate a judicial 

confirmation; usually, the courts take the initiative. Courts often received information on the 

mediation of collective action disputes from the local government. Based on that information, 

court judges went on site and conducted the judicial confirmation of the mediation agreements. 

This is also proved by what happened after Court M excluded judicial confirmation from the 

mediation rate, which caused the courts stopping proactively involving in judicial confirmation. 

After that, not a single disputant initiated the judicial confirmation in court M. 

Second, courts were involved in the dispute resolution process instead of merely 

examining the already prepared mediation contracts. Collective disputes often started with the 

scenario that workers blocked or protested on the street, which needed to be solved by local 

governments. To prevent any escalation of the protest and disputes, governmental organizations 

(labor bureau, village committee, offices of comprehensive control and security, and so on) and 

the court participated in mediation with the workers.229  Comparable to on-site trial, the 

involvement of the court was due to the governmental officials’ belief that the court’s presence 

would increase the authority of the dispute resolution. In one case, a governmental official kept 

referring the judicial clerk as an “expert in law” and encouraged the parties to consult him about 

legal questions.230  

Even if local governments prefer courts to be legal experts supporting their decisions, 

the courts also draft the mediation agreement and work as one of the mediators, rather than 

simply confirming the agreement. In fact, the court’s involvement in the substantive mediation 

processes exceeded its scope of duty in judicial confirmation. 231  Contrary to the local 

                                                                 
228  Article 33 of the People’s Mediation Law: After a mediation agreement is reached upon 

mediation by a people’s mediation commission, when necessary, the parties concerned may 

jointly apply to the people’s court for judicial confirmation within 30 days after the 

mediation agreement becomes effective, and the people’s court shall examine the agreement 

and confirm its effect in a timely manner. Article 6 of Several Provisions of the Supreme 

People’s Court on the Judicial Confirmation Procedure for the People’s Mediation 

Agreements. 
229

  Note 20130423, Interview W20130328. 
230

  The officials in the labor bureau are not necessarily educated in law or labor law. Compared 

with mediation by the government, the court has more authority regarding law and 

regulations. Interview K20130913. 
231

  According to Several Provisions of the Supreme People’s Court on the Judicial 

Confirmation Procedure for the People’s Mediation Agreements Article 6 and Article 7, 

after the application for confirmation procedure, the mediation agreement cannot be legally 

confirmed, given “1. violating the mandatory provisions of any law or administrative 

regulation; 2. infringing upon the national interests or public interests; 3. infringing upon the 

legitimate rights and interests of any non-party; 4. impairing the public order or good 

custom; 5. having unclear contents; or 6. other circumstances under which the agreement 

shall not be confirmed.” 
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governments’ work, the court does not have any obligation to step into the dispute resolution 

process, but should only wait passively for the disputants to apply for judicial confirmation 

without examining the substantive content of the already-made agreement. As such, we can 

wonder why the courts actively involve themselves in the mediation process rather than simply 

doing the confirmation work.  

This study provides two answers. The first reason is that judicial confirmation 

contributes to the mediation rate, so courts got involved earlier to ensure that the mediated cases 

went through the judicial confirmation process. Nearly all judicial confirmation cases in Court 

M were collective disputes in 2011, and each collective dispute involved more than 30 parties. 

For example, in M region, Y company was about to go bankrupt. Twenty factory girls were not 

pleased with the factory’s offer of 50% for the termination of labor contract compensation. After 

they went to the city-level labor bureau, the dispute was assigned to the basic-level labor bureau. 

After some mediation by labor bureau officials, the compensation rate was raised to 80%. The 

court also sent staff on site and conducted the judicial confirmation of the above mediation 

agreement.232  

As confirmed in the existing literature, collective disputes are separated into individual 

cases when it comes to statistics. For example, a collective case regarding 100 plaintiffs is 

considered 100 individual cases in the official statistics. This results from the fact that statistics 

regarding the cases handled by a court is one of the crucial indexes to measure the courts’ work, 

so the more cases the courts handle, the better.233 In 2011 in court M, the largest case brought in 

more than 120 disputants.234 In a judge’s words, “It is cost effective for the court to collect cases 

with the least effort.”235  However, simply confirming cases rather than “truly doing the 

mediation work” seems not fair to the other governmental branches who have done all the hard 

work. “It is important that the court also contributes to the solution of major disputes.”236  

The second reason for courts to be involved in mediation is that the confirmation does 

not always support the court’s interests, thus it needs more a careful examination from the court. 

If the confirmation has been done successfully, the courts can indeed collect cases with the least 

effort; however, “mediation work done by other bureaus” also means that the courts’ hands were 

tied in processes of “government-led mediation sessions”. Courts might have different interests 

to the local governments. For example, governmental officials often prefer to stop workers from 

assembling as soon as possible so that other, more trivial issues can be solved separately;237 but 

courts care more about the rigor of mediation agreements238 so the workers will not protest 
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  Observation 20111011. 
233  Feng Chen & Xin Xu, "Active Judiciary": Judicial Dismantling of Workers' Collective 

Action in China, The China Journal 87 (2012)      
234  On file with the author. 
235  Interview F20130328. 
236  Interview F20130328. 
237  Interview G20111025. 
238  Courts often worry that the judicial confirmation process can be abused. Since the legal 

enforcement of the judicial confirmation is really high, it is possible that the two disputants 

are acting in malicious collusion to damage the interests of a third party. Research Group of 

The Zhejiang High People's Court, Emperical Studies on the Judicail Confirmation of 

People's Mediation Agreement (Guanyu Renmin Tiaojiexieyi Sifaquren De Diaoyan), 

People’s Judicature(Renmin Sifa) 63 (2010) Another concern is the courts’ acknowledgment 
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against the perception of the courts granting legal enforceability to the mediation agreements. 

Thus, courts may reject a judicial confirmation initiated by local governments.239 The following 

example shows under what conditions a rejection may happen. 

In 2011, the labor contracts of 300 workers were terminated because a factory was 

relocated. To appease the workers’ grievances, the local government (jiedao,街道) conducted 

mediation and invited the court to confirm the mediation agreement, which was eventually 

rejected by the court. In the draft agreement, the local government only listed the compensation 

amount without mentioning overtime work payment, labor insurance, etc. The court believed 

that by leaving those issues unaddressed, this agreement would not put an end to the dispute. So 

the court suggested inserting clauses addressing those issues into the contract. The government 

officials at first agreed, but later retracted their promise. The government’s concerns were: first, 

if the clauses are inserted, workers might claim more in the future. But government had already 

paid the compensation, and it could not (or was unwilling to) afford more. Second, officials had 

concerns about the civil mediation agreement itself, and worried that asking workers to sign 

more documents for judicial confirmation would delay the dispute solving process; third, 

officials needed to make the workers stop assembling as soon as possible.240 With the mediation 

agreement unchanged, the court refused to provide a judicial confirmation, leaving the dispute to 

conclude with a non-legally-confirmed mediation agreement.  

In this way, the factual operation of the on-site trial and judicial confirmation show a 

convergence, notwithstanding their different routes and meanings on the regulatory level. It has 

been shown by this study that the court staff left the courthouse to collect cases to increase their 

mediation rate that were not damaging the courts’ interests from the outside-courthouse 

mediation process, and concluded them in a way that suited the courts’ interests best.  

3.3.3 Finding II: Other Strategies to Boost Mediation Rates 

Outside-courthouse mediation is not the only type that was created to contribute to the specific 

mediation rate. Strategies were also used in the inside-courthouse mediation. When disputants 

come to the courthouse for dispute resolution, trial judges do not actually mediate most of them. 

There are two types of inside-courthouse mediation: (1) mediation by the people’s mediators in 

the case-filing division; and (2) mediation by the judge who is going to try the same case at a 

later stage. This section argues that Chinese trial judges do not mediate most of the cases they 

preside over in trials, contrary to what the mediation rate seems to suggest. In contrast, the case-

filing division has been playing a more and more indispensable role in court mediation; and the 

boost in the trial judge mediation rate is due to the contribution of collective disputes.  

                                                                                                                                                          

of the need to balance their duty to apply the law fairly with their obligations to reduce 
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3.3.3.1 Boost Mediation Rate through Case-Filing Mediation 

The field research results show that the people’s mediators and judge assistants play important 

roles in the increase in “case-filing mediation”. The case-filing division, which used to play a 

relatively insignificant role in Chinese courts, is shouldering more and new responsibilities. In 

many courts, the case-filing divisions are now the most important and powerful division.241 

Traditionally, the case-filing division consists of four major committees, each of which was 

delegated specific responsibilities: the case-filing committee, the committee for the preservation 

of evidence, the committee for serving notices, and the petition committee. 242  With the 

development of the so-called “speedy trial” and “small claim trial”, the case-filing division is 

also responsible for actually hearing cases through trials. Court M, for example, established the 

speedy trial committee within the case-filing division, with the aim to solve small cases more 

efficiently. This is happening all over China. It can be found in many other district courts.243  

With these new responsibilities, the case-filing division functions as a mini-court. Given 

the concern about a fast growth of the courts’ caseload, Court M established pre-trial mediation 

within the case-filing division in the year 2010. Owing to the policy of promoting mediation, the 

case-filing division pays much more attention to mediation than before. If cases are presented 

with small claims and clear facts, the court should try to organize mediation sessions and end the 

disputes. Other district courts have established similar systems which highlight speedy trials and 

speedy mediation.244 In that way, the case-filing division is becoming established as a mediator 

itself. 

To facilitate mediation by the case-filing division, Court M hired two people’s mediators 

working in the courthouse and nine judge assistants. Depending on its characteristics, a dispute 

is assigned to one of these mediators.245  The mediator requires both parties to attend the 

mediation session. If they do so and an agreement is reached, the case is concluded by a 

mediation agreement. If not, the case goes to a trial judge. 

Although formally employed by the local bureau of justice, the two people’s mediators 

in Court M are actually working for the court. From September 2012 to May 2013, nearly 20 

cases were successfully mediated by one of the people’s mediators each month, approximately 

one-fifth to one-third being labor cases.246 And since one judge assistant could mediate around 

10 cases per month,247 the mediators of the case-filing division contributed significantly to the 

mediation rate rise.  

                                                                 
241  Nanping Liu & Michelle Liu, Justice without Judges: The Case Filing Division in the 

People’s Republic of China, 17 U. C.  Davis J.  Int’l L.  & Pol’y 283 (2011)      
242  ibid. 
243  Ningbo Yinzhou Court, Speedy Trial Group in Case Filing Division Successfully Mediated 

53 Labor Disputes and Promoted Speedy Performance, Yinzhou Court Official 

Website,  2010-04-06 2010, at 1 
244  Xinjiang Wensu Court, Wensu Court Case Filing Division Establishes Speedy Trial 

and Mediation Center , Xinjiang Wensu Court Official Website,  2013-1-29 2013, at 1 
245  For example, one people’s mediator specialized in labor disputes, while the other one 

specialized in family disputes. 
246  On file with the author.  
247  Interview T20130514. 
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The cases that go through the people’s mediators’ mediation are first concluded in the 

form of a “People’s Mediation Agreement”, after which it can be confirmed by the court as a 

“Judicialized Mediation Agreement” or “Civil Mediation Agreement”.248 As said, the former 

needs to go through the confirmation procedure which is regulated by the People’s Mediation 

Law, while the latter should go through the official case-filing procedure which is regulated by 

the Civil Procedural Law. In fact, the Supreme Court has never ruled that mediation cases 

concluded by in-courthouse people’s mediators can be granted a Civil Mediation Agreement. 

This practice was mostly “legalized” by some high courts, for example Heilongjiang High Court 

and M High Court.249 

Formally, which document to choose is in the hands of the disputants. The cases that 

went through the people mediators’ mediation will be first closed in the form of “People’s 

Mediation Agreement”, and then the case can be confirmed by court in either ways: 

“Judicialized Mediation Agreement” or “Civil Mediation Agreement”. Pursuant to the High 

Court’s instructions on pretrial mediation, if an agreement is reached, the parties can apply for 

either the judicial confirmation process or a civil mediation agreement. Yet that is hardly true in 

practice. The court predominantly selects the path for the disputants. After disputants reached an 

understanding, the people’s mediators in the courthouse took full control of the following 

procedure and asked the disputants to sign prepared documents which often included a form for 

case-filing. Hardly any explanation was provided.250 The disputants were only informed that 

they would get their legal document later. When I asked the disputants what sort of document 

they would get from the mediation, none of them had any idea, but they believed that whatever 

document they got carried authority and enforceability.251  

In practice, courts always choose to conclude cases with a Civil Mediation Agreement 

rather than Judicial Confirmation. There are two aspects that explain this choice. The first aspect 

concerns the statistical method of calculating the mediation rate. After 2012, cases concluded by 

judicial confirmation no longer served as part of the mediation rate, which means cases going 

through judicial confirmation cannot be reflected in the statistics. This scenario is not beneficial 

for the courts’ interests regarding statistics. The second aspect concerns the courts’ 

understanding of the difference between a civil mediation agreement and judicial confirmation. 

A judge’s statement clarified the difference in practice: “Civil Mediation Agreement shows that 

court did the major work, while Judicial Confirmation shows other bureaus did most of the 

work.” 252 Concluding with a Civil Mediation Agreement represents the amount of work that 

courts have devoted to the case. Especially for the inside-courthouse people’s mediator-

mediated cases which were filed with the court in the first place, even if they have not officially 

                                                                 
248  Pursuant to the High Court’s Instructions on pretrial mediation, if an agreement was 

reached, parties can either apply for a Judicialized Mediation Agreement or a Civil 

Mediation Agreement. Articles 27 and 28. 
249  Heilongjiang High Court, A Policy Breakthrough of Connecting People's Mediation with 

Civil Litigation , 2009-4-30 2009, at 1 
250  Note 20130529. 
251  Case 6 (case-filing mediation). In that case, the injured worker was told by the judiciary 

bureau(司法所) to come to court for a “more authorized” mediation agreement. During the 

observation, the factory kept asking me about the effect of mediation. Interview W20130529 

(the worker reached an agreement successfully). 
252  Interview F20130328. 
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been through the case-filing procedure yet, the credit should still go to the court rather than other 

governmental branches.253 Given this mindset, courts still require disputants to go through the 

case-filing procedure even if the cases have been mediated already. This approach increases the 

mediation rate and adds to the total number of the cases that courts accept annually, which is 

also good for the evaluation of the court’s performance as a whole. The inside-courthouse 

mediators do not care about which document the case was closed, since they are granted the 

credits for mediating the case anyway in the courts’ internal evaluation system. The system links 

the number of mediated cases to their bonus, which stimulates them to keep working. 254 

3.3.3.2 Boost Mediation Rate through Collective Disputes 

The final court-related practice of mediation is mediation by the trial judges. Pursuant to Article 

94 of the Chinese Civil Procedural Law, when a people's court conducts mediation, a single 

judge or a collegial bench may preside in the mediation. Judges who are in charge of the trial 

have the right to act as mediators. Even if new practices – such as outside-courthouse mediation 

- have been created to boost the courts’ mediation rate, it does not mean that trial judges do not 

need to shoulder any obligation for meeting the mediation target. In fact, courts needed to reach 

a mediation rate as high as 60%, whereas the required mediation rate for trial judges is much 

lower, but still around 40-45%.255  

However, reaching a 40-45% mediation rate is not easy for trial judges. Usually judges 

can meet the target,256 but it is definitely difficult to do. The trial judges from both Court M and 

Court P concluded from their experience that the most reasonable trial judge mediation rate is 

around 30%.257 Some disputants are willing to undergo mediation, so judges do not need to 

devote too much effort to those cases. For instance, if a case has received an arbitral award, or if 

the facts of the dispute are clear, judges find it relatively easy to help the disputants reach an 

agreement since their expectations are not unrealistically high.258 Judges call them “naturally 

mediated cases”. In fact, this type is similar to the idea of “settlement in litigation” practiced by 

judges in the West. Judges do not play a vital role in those settlements. As a result, even if the 

mandatory mediation rate requirement was revoked, a mediation rate of 30% can still be 

achieved. It is difficult to exceed 30%, either because litigants are unwilling to accept the 

settlement or because the cases are too complicated to be mediated easily. Thus, for the 

                                                                 
253  Interview F20130328.  
254  Interview D20130527. 
255  Interview W20130508. 
256  Interview S20130328; Interview L20130401. 
257  Most judges think that if the target drops to 30%, it fits their jobs better. ‘The healthy 

mediation rate is around 30%-40%” Interview J20130904; “it’s around 20%. The cases are 
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Interview S20130513; “1/3. If the mediation rate is 1/3, it doesn’t mean that I don’t need to 
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Interview L20130401. 
258  Judge L’s mediation rate 40% interview L20130401; Judge W’s mediation rate: 40-45% 

interview W20130508; Judge S’s mediation rate: 50% Interview S20130513. 
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remaining 10% - 20% of cases, the judges still feel the pressure to increase their personal 

mediation rate. Consequently, other ways need to be found to boost it. 

Collective disputes contribute to the mediation rate as they are individualized into 

separate cases, thus increasing the total number of cases. The existing studies have already 

shown the courts’ practice of individualizing collective cases. “As collective disputes involve 

more people and entail more time and resources but are only treated as single cases, judges have 

a strong incentive to separate them into individual cases.” 259 Since the number of cases 

handled by a court is one of the crucial indexes of its “effectiveness”, courts and judges benefit 

from this individualization. However, the existing studies remain silent on how individualizing 

collective disputes benefit the statistics. The following section explores how and to what extent 

this method benefits the mediation rate. 

For example, let us take a case involving 212 disputants. The boss had abandoned the 

factory and fled overseas in 2012 in city M. Subsequently, 267 disputants filed claims before a 

labor arbitral tribunal for salaries, compensation, social insurance, etc. After the court mediated 

the salary claims, 212 disputants accepted the mediation agreement.260 Even if this collective 

dispute involved massive numbers of parties and the court mediated it in a single process, each 

disputant received one legal document with their name on it. In this way, this case has been 

individualized into 212 cases with 212 individual case numbers.  

This strategy plays an important role in increasing both the trial judge mediation rate 

and the court mediation rate in general. The case that involved 212 plaintiffs which was 

concluded in a mediation agreement contributed significantly to the trial judge mediation rate. If 

it is removed, the percentage of cases mediated by trial judges drops to 37%. The same 

happened in 2011, with another collective case that involved 250 disputants.261 The following 

figure shows that collective disputes have a high impact on the approach to case handling. It 

certainly has a significant impact on the mediation rate. 
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Figure 3.4 The Comparison of Cases Handling Routes with or without 2 Collective 

Disputes262 May 2012-April 2013 in Court M 

 

 
 

This observation is confirmed by the empirical data from Court P. The trial judges in 

Court P told me the “normal” mediation rate for trial judges is only 20%.263 However, the 

mediation rate required by the High Court P is 60%. Court P takes a similar approach to court M. 

A trial judge said, “In the trial division, for routing cases, the mediation rate is around 20%. The 

cases are hard to mediate. But if we calculate the collective disputes, then the mediation rate 

rockets higher. If we calculate the collective dispute, the mediation rate is 70%.”264 Collective 

disputes play an important role in boosting the rate. In 2013, a case concerning around 280 

workers was ultimately withdrawn. The case involved workers who thought that their boss had 

fled overseas, and who then claimed for compensation and salary. The case has been through 

labor arbitration, and the company indicted by the court. After the negotiation, the company 

withdrew the case. It did not contribute to the mediation rate, but to the case withdrawal rate. 

For this case, a judge said, 

For the mediation rate, we probably are not supposed to include those 

numbers. In this collective dispute, since so many workers came to indict, 

many bureaus paid attention to the case, so it was solved. We calculated it 

as ‘collective disputes’ and distributed 200 case file numbers to it. From one 

perspective, it is only about one dispute, then it only should be calculated as 

                                                                 
262

  The collective disputes include two cases: a case with 212 plaintiffs and a case with 43 

plaintiffs.  
263  Interview Y20130910. 
264  Interview Y20130910; Interview J20130904.  
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one case, yet from another perspective, if we cannot mediate it or make the 

disputants withdraw the case, then we need to adjudicate 200 cases. In that 

case, the adjudication rate will be high, while the mediation rate will be low, 

even less than 10%. That is troublesome.265  

To know how many cases Chinese trial judges in the basic people’s courts mediate, I 

have done a more precise calculation with the data from court M: Cases (excluding the 

collective disputes) that have been concluded by a trial judge through mediation/cases that go to 

a trial judge amounted to 41.34% in 2011,266 and 40.3% in 2012-2013;267  using the same 

method, the adjudication rate in 2011 was 39.22%, and 39% in 2012-2013. This corresponds to 

the judges’ statements in the interviews. 268 Those Chinese trial judges are almost as busy 

adjudicating as mediating.  

3.3.4 The Recession of the Outside-Courthouse Mediation 

3.3.4.1 The Correlation between Statistical Methods of Mediation Rate and Mediation 

Types 

During my two years of fieldwork, the courts (especially court M) experienced a change in the 

mediation statistics. With the regulation change from the SPC, outside-courthouse mediation no  

longer contributes to the mediation rate. As mentioned in the last section, the SPC published the 

revised version of the Case Quality Evaluation System in 2011 which utilises a more detailed 

formula for the mediation rate. Even if the explicit formula is still unknown, one thing is certain: 

the cases that are concluded through route 1, i.e. the Judicial Confirmation process, are excluded 

from the mediation rate. Officially, Route 3 has never been recognized as being eligible for the 

mediation rate.  

With the changing of the mediation rate statistical method, the types that are no longer 

incorporated in the statistics experienced a significant drop. After the policy change, Court M 

adopted another policy: only cases that had gone through official case-filing, or the disputants 

had at least come to the courthouse for dispute solving, could be calculated as the denominator 

of the “mediation rate”. According to a judicial clerk, Mintiaochu no longer contributed to the 

mediation rate from May 2012 onwards. 269  This new regulation completely removes the 

outside-courthouse mediation’s possible contribution to the mediation rate. After the statistical 

changes occurred, Minchu is the only type remaining. 

The result is remarkable. The mediation rate experienced a sharp decrease from 74% to 

60%. Judicial Confirmation drops completely out of the figure, and the two forms have almost 

vanished without trace in 2013,270 as demonstrated by the following figure.  

 

                                                                 
265 Interview Y20130910. 
266 Excepting a significant collective dispute in 2011. 
267 Excepting the significant collective disputes. 
268 Interview L20130401. 
269 Interview W20130325. 
270 However, judicial confirmation - the legal procedure itself - still exists.  



80 

 

Figure 3.5 Comparison of Case Handling Routes ( 2011 and May 2012-April 2013) 

 

 
 

After the change in the mediation statistics (from May 2012 to April 2013), there were 

only 39 cases filed under the category of on-site trial and not one under Judicial Confirmation 

(the last Judicial Confirmation case in the labor disputes appeared in April 2012). One 

interesting fact of the change is that Mintiaochu still functioned for a while after the change of 

regulation. The prolongation was due to the on-site trial’s institutionalization. Since the on-site 

trial was established with the labor bureau, it took some time to terminate it. As for Judicial 

Confirmation, as it was not institutionalized notwithstanding its existence on paper, Court M 

simply stopped joining the sessions organized by the government or local bureaus.  

This change clearly suggests that the appearance and disappearance of outside-

courthouse mediation were closely connected to the court mediation rate in court M. This drop 

shows that the outside-courthouse mediation is based on the mediation rate and in turn serves 

the mediation rate. If those types stopped contributing to the mediation rate, they were 

abandoned. 

Court P experienced similar changes in December 2012, when the Judicial Confirmation 

stopped being included in the mediation rate, but it remains as an independent index under the 

evaluation system.271 The Judicial Confirmation did not disappear in Court P, but was retained. 

                                                                 
271  It means there is an independent index named “judicial confirmation case numbers”, so that 

at least 500 cases have to be concluded by judicial confirmation. This is different than in 

court M. 
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This divergent fate of Judicial Confirmation in two courts will be discussed in the following 

section. 

 

3.3.4.2 Divergent Fate of Judicial Confirmation in Two Courts  

Judicial Confirmation, as an official and institutionalized means to enhance the enforcement of a 

mediation agreement, is both legitimate and useful for the disputants. However, an interesting 

divergence appears between two courts: in court M, no Judicial Confirmation was filed after it 

was excluded from the evaluation system, whereas in Court P, Judicial Confirmation is still 

active, with more than 500 cases received every year. It is interesting to probe the reason for this 

divergence. 

This study argues that in Court P, Judicial Confirmation serves as more than a 

component of statistics, it has gained independent value; while in court M, this independent 

value is not appreciated. The differences can be demonstrated in the following three aspects. 

First of all, the weight attached to its statistical value in the establishment and the 

operation of Judicial Confirmation differs in the two courts. Recalling the mediation institution 

in province M, High Court M has actually simplified the meaning of mediation by sending and 

publishing the statistics. The outside-courthouse mediation is very much linked to the indexes 

and evaluation system. Even if the Supreme Court intends to evaluate the courts’ work with 

other means than mere numbers, in practice, under such pressure, judges seem to target only the 

numbers and are tired and exhausted by achieving them.  

In Court P, on the one hand, there remains a target for Judicial Confirmation: 500 cases 

per year; 272  but on the other hand, in the interviews, some disputants, especially local 

governmental officials, have realized or are gradually realizing the significance of Judicial 

Confirmation. For example, one governmental official says, “We concluded the case through 

mediation, and then got it confirmed by court. In this way, a third party got involved. 

Procedurally, it is stricter, and has more authority.” 273  Therefore, the outside-courthouse 

mediation is not exclusively linked to statistics.  

Second, the tradition and factual needs for Judicial Confirmation differ. In local dispute 

resolutions, especially labor disputes, the factory management often worries that the workers 

will not stick to their promises to end the dispute. Judicial Confirmation provides a better 

solution. This is also what the designed strength of judicial confirmation is.  

This goal conforms to the long-lasting needs of region P. As one judicial assistant told 

me, before the institutionalization of Judicial Confirmation, there was a similar procedure called 

“lawyer testimony” in region P. In that procedure, the factory management and the worker 

signed the mediation agreement in a lawyer’s presence. If the worker reneges on his promise, 

the lawyer can testify in court. However, after the institutionalization of Judicial Confirmation, 

it was highly recommended to the disputants by the judicial assistants or local governmental 

officials. 274  Judicial Confirmation is attractive to the factory management as it is more 

                                                                 
272  Interview L20130719. 
273  Case 47 (case-filing mediation, the original mediator).  
274  The judicial assistants and local government officials mediated cases, and referred the cases 

to the court for confirmation. Interview JK20130913. 
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authoritative, as one of the disputants mentioned above. Nevertheless, some disputants still 

prefer the costly “lawyer testimony”, even if the Judicial Confirmation is entirely free of charge. 

As one government official says, the documents the court asks for are too complicated and too 

formal.275 In any case, there is a realistic need for Judicial Confirmation, and the current 

Judicial Confirmation procedure is the institutionalization of the pre-existing “lawyer 

testimony”. Probably owing to the existing needs, some disputants I interviewed also showed an 

average understanding of the Judicial Confirmation process, for example, “(We come to the 

courthouse) to solve the dispute. Since the problem was not solved by the government, we come 

here. The court has the enforcement power, but the government doesn’t.”276 However, in region 

M, such a tradition or need is difficult to be observed. 

Third, the local government plays an important role in promoting Judicial Confirmation. 

The use of the Judicial Confirmation process theoretically lies in the disputants’ application, but 

most disputants only come to court once or twice in their lives, and they are ignorant of the 

proper court procedure. This leads the external mediators (often people’s mediators in the 

village or governmental office) who actually mediated the cases to promote the use of Judicial 

Confirmation, after courts stopped proactively engaging in the mediation session for judicial 

confirmation. All the cases I observed showed that all disputants came to the court with the 

original mediators, who often have governmental backgrounds.277 

Compared with court M, Court P has a more profound relationship with the local 

villages regarding the Judicial Confirmation process. Court P sends young judge assistants to 

every village. Their tasks include mediation, providing legal counselling, and assisting the work 

of the local government. Through the cooperation of the local government with the court, the 

governmental officials in city P clearly accepted the value of judicial mediation. This value has 

even been transferred to the disputants in some cases. For example, a local people’s mediator 

said, “From what I understand, after Judicial Confirmation, if disputants go to court again, the 

court will not accept the cases. I don’t know if it’s true. But so far no case has come back to 

us.”278  A labor bureau official also compared the Judicial Confirmation process with the 

arbitration procedure. He said, “In arbitration, we have similar mechanisms: arbitration 

confirmation. For those cases, a case filing is not necessary. This is how it works; the two 

parties can reach an agreement by themselves, and apply for confirmation. It works like a 

Judicial Confirmation. Not many people apply for that. If they apply for the confirmation, they 

can still go to court. But if they apply for Judicial Confirmation, they cannot go to court 

anymore. That’s even better. I think Judicial Confirmation has stronger legal power and more 

convenient. I find more people coming to court for confirmation.”279 The officials working in 

town also confirm that the local governmental officials often prefer cases to go through the 

Judicial Confirmation process. He mentioned that when governmental officials acting as 

mediators worry that the disputants will back out of the agreement, then they will recommend 

going to the court for Judicial Confirmation.280  

                                                                 
275  Interview K20130913. 
276  Case 49 (case-filing mediation). 
277  Note 20111010; Note 20111025; Case 31 (case-filing mediation); Case 45 (case-filing 

mediation); Case 47 (case-filing mediation); Case 49 (case-filing mediation). 
278  Case 47 (case-filing mediation) (M). 
279  Interview C20130905. 
280  Interview K20130913. 
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However, this study does not intend to argue that the Judicial Confirmation process in 

Court P has been functioning properly. As a matter of fact, it has many problems: for example, 

other than the mediation rate, a new statistical target of 500 per year was imposed on Judicial 

Confirmation cases in Court P. One governmental official admitted that he applied for the 

procedure due to this new judicial confirmation target pressure. “No, but we have targets. The 

court has targets too. For us, often we come for judicial confirmation for very influential cases: 

for example, the bankruptcy of a big factory.”281 Another problem concerns the disputants’ 

understanding of the meaning of Judicial Confirmation. A significant number of disputants 

could not distinctly state what Judicial Confirmation is and why they come to the courthouse for 

it. Most use the Judicial Confirmation process due to the referral of the governmental officials 

who worked as mediators. 282  For example, in one case, a man came to court for the 

confirmation of his agreement with his landlord about the compensation for his daughter’s death. 

He told me that he had no idea what the court proceeding was and just followed the 

governmental official to the court, and the governmental official helped him prepare the 

documents.283 

Despite these facts, the value and function of Judicial Confirmation have reinstated its 

indigenous function in Court P: strengthening the enforcement of the mediation agreement. This 

value has progressively taken root in its institution. Consequently, even when Judicial 

Confirmation stopped contributing to the mediation rate, the mechanism still functioned in court 

P.284 

 

3.3.5 Sub-Conclusion 

The above findings reveal that even under the same name (court mediation rate), there are 

various forms of practices which deviate from the original design of court mediation. Depending 

on whether the court has moved out of the courthouse and initiated a mediation process without 

the disputants’ request, this study classifies different types of mediation. The first type is 

outside-courthouse mediation which includes on-site trial (Mintiaochu) and Judicial 

Confirmation (Minque), and the second type is inside-courthouse mediation. Changes in 

statistical methods and the courts’ discretion on policy implementation led directly to the 

mediation rate fluctuation.  

The above findings can be summarized into two points. First, outside-courthouse 

mediation was created to meet the mediation target. With the top-down promotion of mediation 

policy, both Court M and the Court P have created ways to meet the target (from outside-

courthouse mediation to individualizing the collective disputes). It shows that courts play 

dynamic roles and have initiatives in the dispute resolution process during the implementation of 

the top-down policy. Any accusation that Chinese trial judges mediated most of the civil cases is 

                                                                 
281  Case 31 (case-filing mediation) (M). 
282  Case 31 (case-filing mediation) (M); Case 45 (case-filing mediation) (M); Case 47 (case-

filing mediation) 
283  Interview, Case 31 (case-filing mediation) (M). 
284  However, the number of judicial confirmation cases cannot reflect the real number of 

individual cases that have been through the judicial confirmation process. Still, as one 

judicial clerk said, the same strategy of “individualizing the collective disputes into separate 

cases” is also used in reaching the target of 500 cases. 
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misleading. The rise of the mediation rate needs to be understood from the court’s institutional 

level: it was not created by trial judges, but by the extra mediation rate-boosting strategies 

created by courts.   

Second, this study excludes outside-courthouse mediation from the discussion of court 

mediation on the micro-level in Chapters 4 and 5. This assertion does not mean that the 

mediation process is not voluntary or does not contain substantive mediation elements, but that 

outside-courthouse mediation does not suit the name “court mediation”. The first reason is that 

court staff often only took care of the final paperwork and were superficially involved in the real 

mediation process in outside-courthouse mediation. They often only got involved after the 

mediation agreement had been reached. Therefore, their role is better portrayed as a data 

collector than a neutral third party. Second, outside-courthouse mediation happens outside the 

courthouse, with the court proactively seeking the cases instead of disputants coming to the 

courthouse. Finally, judges, mediators and even labor arbitrators confirmed that the two forms 

of mediation discussed only appeared under the pressure of the imposed mediation rate. This 

was verified by the fact that after the calculation of the mediation rate changed (as a result, the 

two forms were subsequently eliminated from the mediation rate calculation process), the 

court’s involvement in these two forms of “court mediation” stopped abruptly. Therefore, this 

study only presents the findings on outside-courthouse mediation in Chapter 3, but does not 

explain it further in the remaining chapters. 

 

3.4 A Numbers’ Game? Interpretation of the Mediation Rate 

The following section interprets the fluctuation of the mediation rate and explores the 

participants’ (judges, mediators, governmental officials, disputants and lawyers) evaluation and 

attitude towards the different mediation rate boosting methods described above.285 Furthermore, 

it aims to explore the courts’ motivation for boosting the mediation rate.  

3.4.1 Voice from the Courts: Motivation for Establishing Mediation Rate-Boosting 

Methods 

To understand the connection between the fluctuation of the mediation rate and the mediation 

pressure, this section explores the subjective reasons for why the courts established new 

mediation practices - such as outside-courthouse mediation - and adopted other mediation-

boosting strategies to meet the mediation rate target.  

Courts need to invest in additional strategies to boost the mediation rate. Most judges 

say that achieving the required mediation rate is one of the vital targets for the court and for 

                                                                 
285  However, the following section is not going to involve the mediation on the micro-level (for 

example, how individual judges choose between mediation and adjudication), as it is 

considered in chapters 4 and 5. 
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keeping their jobs, especially in recent years.286 However, the boosting of the mediation rate 

cannot rely exclusively on trial judge mediation, simply because the 60% mediation rate cannot 

be achieved by it. As one senior judge in Court P said:  

No, they [trial judges] cannot (reach the 60% mediation rate). Because it 

is impossible. If the disputants don’t agree to settle, I cannot delay the 

process forever. Looking at the 68% national mediation rate, I believe that 

they [other courts] have figured out many ways and tricks to make the 

number happen. Many places and local courts have met the target, but 

what is good about that? As long as a person worked as a judge before, he 

will know that even without any effort, 35% of cases will be settled in the 

end. After all, they are civil disputes. If you devote more effort, then it’s 

easy to reach 40%. Around 40% is still likely. More than 50%, it’s simply 

unlikely. In 2009, we invited a judge from the High Court to my court, and 

he gave a speech; he said the mediation and case withdrawal rate in this 

province has already increased to more than 10%. Now the number 

reached more than 50% for the first time. But we are still left behind by 

the courts from other provinces. It is not because we don’t work hard, but 

because the other courts are moving too fast. The fellow local courts do 

not need to blame the higher court. They have no alternative either.287 

Another judge in Court P said:  

For the complicated cases, the mediation rate is low for sure: 20%. But in 

the remote courts, the established mediation rate is around 30%-40%. 

Now the mediation rate required by the higher court is 60%. To be honest, 

without the collective disputes, it is impossible to reach the mediation rate 

set by the higher court, unless we have fewer cases. If one judge has fewer 

than 100 cases per year, then he still has time for mediation.288  

Those words confirm that the strategy of “individualizing the collective disputes into 

separate cases” was used to meet the statistical target. Court P adopted a strategic way to solve 

the problem: on the one hand, it individualized collective cases to meet the mediation rate target; 

on the other hand, it deliberately leaves trial judges free of mediation pressure so that they can 

concentrate on their adjudication work.289 

The on-site trial is also used as a strategy to meet the target in court M. The judicial 

clerk who was in charge of the on-site trial informed me that its appearance was due to the 

pressure of the mediation rate target. “Why should I like the on-site trial?” He said, “I went to 

the on-site trial every day and took the case back. There was lots of paper work. Of course I 

would participate in the mediation, but the goal of my job is very vague. The court has wasted 

too much human capital and resources on it.”290 One senior judge in Court M confirmed, 

“Sending court staff to the labor bureau is done to meet the statistical requirement. If there were 

                                                                 
286  Interview W20130325 and Interview W20130508. For the record, the mediation rate 

pressure is only one of the reasons encouraging judges to mediate cases. This argument will 

be elaborated in Chapter 4. 
287  Interview JC20130911. 
288  In court M and court P, judges often need to handle 200-300 cases per year. 
289  Interview JC20130911. 
290  Interview W20111012. 
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no assessment statistics and targets, we would not do that. To be honest, we have too many 

cases on hand, how can we take the time to step into the shoes of the labor bureau?”291 Another 

senior judge was also explicit about the pressure from the high mediation rate target:  

The court is busy enough with its own cases, if it was not for the mediation 

pressure, how could we spare an experienced senior judicial clerk working 

on other cases? The mediation rate requirement is around 65%, it cannot 

be achieved through the existing channels (the inside-courthouse 

mediation). What if disputants in a litigation process do not want to 

mediate? We cannot force them to sign the in-trial mediation agreement. 

In short, Judicial Confirmation and Mintiaochu happened in a special time 

with a special purpose.292 

From these statements, the on-site trial and Judicial Confirmation in Court M were 

established in response to the pressure of meeting the mediation rate target, so it is not surprising 

that they were abandoned soon after they no longer contributed to the mediation rate.  

This strategy alleviates the pressure on the trial judges to impose mediation in routine 

cases. As some judges in Court P clearly mentioned, the mediation rate is not an important 

concern for them.293 Another judge said, “I personally don’t care, but I know many judges 

do.”294 Thus, this strategy seems inevitable if the trial judges are able to devote less time to 

mediating cases. 

However, it is questionable whether the mediation rate-boosting strategies are sufficient 

in isolating trial judges from the pressure to meet targets. For example, even if the director of 

Court P tried to avoid the pressure by changing the targets set by the Case Quality Evaluation 

System into a “guideline”, this does not seem to change the judges’ ideas. As he said: 

We try not to make the statistics sound like a target, but more like a 

guideline. Last year, I tried to make a plan based on our experience on what 

should be a reasonable monthly target for our judges. Every month, the 

judges are supposed to use these targets to guide their work. If the statistics 

do not fall into the proposed range, then we need to find out the cause. 

However, this arrangement has adverse effects. For some cases, even if they 

can be judged a few days later, in order to meet the guideline, the judges will 

quickly conclude them. As long as the target remains, judges feel pressure. 

Approaching the 20th of each month, some judges will work overtime to make 

a dash towards the finishing line to meet the target. Even though my original 

intention was to make it a guideline to help the judges, most of the judges 

still interpret it as a target. Some judges complain to me, “The guidance has 

a negative impact on my feelings of happiness.”295 

Many judges or officials clearly still live under the shadow of the mediation rate. After 

all, a release from the mediation rate pressure seems unlikely. For example, the results of the 

statistics can be found in the court’s computer system, and the head of a trial division can read 

                                                                 
291  Interview W20111028; Interview T20111027. 
292  Interview T20111027. 
293  Interview Y20130910. “Yes, it’s risky. But in my court, nobody really cares about the 

mediation rate.” Interview J20130904. 
294  Interview W20130913. 
295  Interview JC20130911. 
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them. As one judicial clerk stated, “Judges often deny the pressure, but if we don’t meet the 

target, he will be frustrated and complain about it later.”296 Some judges acknowledge that the 

target pressure still plays an important role in their work. As one judge in Court P said, “The 

mediation rate is a pure figure. Then, all the judges are working for the leaders and their 

numbers (to be reported to higher level courts)... By the end of the year, all we could think about 

was: speed up, speedy trial and speedy adjudication. We did not even have time to think about 

the legal issues. The targets are imposed from the top, from one level onto the next: from higher 

courts onto intermediate courts; from intermediate courts onto basic courts.” 297  From this 

perspective, the mediation-boosting methods seem to be a necessary evil, which relieves most of 

the mediation pressure on the trial judge level. 

However, the mediation rate seems to be less important now than in 2011 in Court M. In 

2013, when the head of the court was replaced, the situation changed. There were no more 

printed evaluation results found in the judges’ daily work, and tension eased in the office. Yet to 

what extent the situation really has changed remains open. According to the judges, the invisible 

pressure is still there, despite being less intense. Since the evaluation system is more thoroughly 

established, more certainty has been created. As one senior judge told me, “The new higher 

court dean said the mediation rate cannot be that high, it is not rational. However, the new leader 

pays more attention to the cases that are sent back for retrial by the intermediate court.”298 It 

means this new statistical target has replaced the mediation rate target in court M.  

 

3.4.2 Voice from Outside Courthouses 

3.4.2.1 Local Governmental Officials: Cooperating with Courts 

Clearly, the mediation rate target could barely be met without the assistance of the local 

government in city M: the establishment of on-site trials, referring cases to Judicial 

Confirmation, and bringing forward the collective disputes all rely on the information provided 

by the government and its cooperation. 

It also seems to be common knowledge that courts have a mediation rate target to meet. 

A senior labor bureau official in city P told me, “The court has a clear requirement: 60%, so 

they are pressured…The collective dispute definitely contributed a great deal to achieving the 

target.”299  

Similarly in city M, the labor arbitration committee greatly assisted with establishing on-

site trials: not only by allowing the judicial clerk to work in the labor bureau, but also by 

referring cases to the on-site trial procedure. For example, when the disputants showed 

hesitation in requesting an on-site trial, an arbitrator tried to persuade them, “Don’t worry. The 

court is only doing this to meet the mediation rate target, so please cooperate.”300 

Several reasons can be provided to explain the cooperation. On the pragmatic side, the 

labor arbitration committee also has its interests in encouraging the courts’ participation in 

mediation. If the court staff at the on-site trial take the case, the arbitrators no longer need to 

                                                                 
296  Interview L20130719. 
297  Interview W20130913. 
298  Interview F20130328 
299  Interview C20130905. 
300  Note 20111026. 
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draft an arbitral mediation agreement, while the case would still be counted as one mediated by 

the labor bureau.301 Furthermore, the labor bureau believe that the court’s presence enhances the 

labor arbitration committee’s authority. During arbitration mediation, the arbitrators kept 

referring to the judicial clerk on site as an “expert in law” and encouraged the parties to consult 

him on legal questions. In 2012, however, when the court gradually abandoned on-site trials by 

reducing time in the labor bureau, the judicial clerk said, “The arbitrators often complained that 

the court somehow abandoned the on-site trial, which is a pity”.302 

However, the welcome from the labor arbitration committee does not conceal the 

worries some arbitrators have. One senior arbitrator said:  

This is a mechanism that can backfire. Disputants are likely to believe that 

the court and arbitration committee work together as a big happy family 

with the same interests. This suggests that if the disputant does not choose 

to settle the case, both the arbitration committee and the court would 

deliberately rule against him in the subsequent procedure. This is, of 

course, not true. From the arbitration to adjudication, we still run the 

procedures independently. It is just the common interests in mediation that 

lead to that impression.303 

 

3.4.2.2 Disputants: Indifference  

All judges interviewed from both courts claimed that the imposition of the mediation rate was 

neither necessary nor meaningful, but they believe that this system is beneficial for the 

disputants’ interests, or at least will not impair them. Some judges think “concluding cases 

through mediation” is good since “if the disputants want to come to court for Judicial 

Confirmation, they need to submit the files to the court anyway. We send court staff on site, so 

they don’t need to come.”304 Some court staff think that outside-courthouse mediation is purely 

strategic: disputants cannot get any substantial benefit from it, but at the same time, they have 

nothing to lose either since “the court does all the work. All the disputants need to do is to sign 

their names on the sheets.”305 Court P shares a similar opinion about this, despite the words of a 

court staff member who had participated in the collective disputes, “We need to ask the workers 

to sign so many names, so I worry that it will be chaotic on site. Luckily, chaos has never 

ensued so far.” 306 

However, the disputants seem less positive than the court staff. The empirical data 

reveal the disputants’ ignorance of the statistical pressure. As observed during fieldwork in labor 

bureau M, the unexpected presence of the court did not bother the disputants much, despite the 

fact that most of them had been unaware or it had never been explained to them that the court 

would be involved in the process before they filed the case with the court. The disputants did not 

necessarily notice the changes in the mediation procedure, since the outside-courthouse 

                                                                 
301  Under this condition, the case will be counted twice by the labor bureau and by the court, 

respectively. Note 20111014. 
302  Interview W20130508. 
303  Note 20111017. 
304  Interview T20111027. 
305  Interview W20111012. 
306  Interview L20130925. 
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mediation goes through an internal process. Similar cases happened in city P. A factory there 

went bankrupt without paying the disputants’ last month’s salary. Hundreds of workers gathered 

in the factory for the payment. The local government was handling the issue. Court P also sent 

staff to the site. I went to the factory and interviewed several workers to discover whether they 

knew why the staff from the court was there; none of them had any explanation.307 

This ignorance does not stop most disputants from cooperating. In court M, even if the 

labor disputants did not know how an on-site trial functioned, they still accepted the outcome 

when they were told that if the company does not pay the worker, the court will enforce the 

mediation agreement on their behalf.   

This also confirms my supposition that the disputants feel that the involvement of the 

court is unnecessary, and either legal document is preferable. First of all, there does not always 

seem to be a need to legalize a mediation agreement as most of them were enforced on the scene. 

On-site payment is often the precondition of the settlement.308 Disputants may not even desire 

the court’s participation after their settlement. As a local people’s mediator mentioned, “Some 

disputants don’t want to do Judicial Confirmation. The disputants don’t want to make the 

settlement legalized.”309 Under that condition, the Judicial Confirmation process is truly not 

necessary. If it were not for courts, the disputants would not consider involving the court, and 

the case would end in either of the two court documents. 

Secondly, if the case has been taken over by the court, the disputants have little wish to 

acquire knowledge of the difference between a Judicialized Mediation Agreement and a Civil 

Mediation Agreement as it is irrelevant to them. Admittedly, from the functional level, both 

grant the enforceability of the mediation agreements. With either agreement, if the obligor does 

not perform his duty, the obligee can apply for the enforcement of the legalized document. 

Regarding the legal effect, there is no difference between them. They are both means to legalize 

a mediation agreement. One major difference is that the “judicialized mediation agreement” is 

free of charge while the Civil Mediation Agreement carries a litigation fee (since the case needs 

to go through the official case-acceptance first). In labor cases, since the litigation fee is very 

low (less than 2 euro), it does not make any essential difference for the vast majority of cases. 

Therefore, for most disputants, there is a similar legal outcome from the two procedures, and the 

costs are similar, so little actual difference can be observed in practice. These two reasons 

explain why disputants often showed indifference towards outside-courthouse mediation and did 

not care about what kind of agreement they had in their hands.  

Nevertheless, there were others who did care. Some companies did not want the courts 

to get involved in the dispute process. In one work-related injury case, the head of human 

resources made an agreement with the worker. When the judicial clerk sent the agreement under 

the title of the court, the representative of the company refused to sign it, stating that the 

company preferred not to involve the court.310 In the end, the company signed the contract after 

the arbitrator explained this was done for the mediation rate target. It still expressed concern 
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309  Case 31 (Case-filing mediation) (M). 
310  Note 20111026. 



90 

 

about the necessity of submitting the issue to the courts.311 This case clearly shows that the 

choice of the dispute resolution path is not in the hands of disputants, but in the hands of the 

courts or other officials. 

 

3.4.2.3 Lawyers: Understanding with Worries 

The lawyers generally showed an understanding of the courts “stepping out of the courthouse 

and trying to meet the target”. They mentioned that the means employed are not problematic per 

se, since the strategies are separate from the litigation process.312 Their biggest concern is not 

the court taking on cases that could have been concluded outside the courthouses or stepping 

into the shoes of the government, but that the courts are not doing their litigation job properly.  

As shown in figure 3.1, the court can mediate the case before it is officially accepted. A 

senior lawyer said he had experienced some courts delaying the official case-acceptance in the 

name of mediation. Officially, there is a limit set on the time spent on the case-filing mediation 

before official case-acceptance: 15 days. But some courts delay the process by 2-3 months or 

even longer. In order to accelerate the case-resolving rate, the lawyers needed to call on personal 

contacts and trace the cases in the court system internally. Other lawyers shared similar 

experiences and were sometimes angry about the delay of the official process in the name of 

mediation. “Keeping mediating cases might delay the litigation process. It is really difficult for 

the lawyers.”313 This connection between the mediation procedure and the litigation procedure 

will be explored further in Chapter 5. 

In short, despite the court staff’s main worry that disputants might get irritated about 

excessive paperwork, the lawyers and disputants have another concern. When the disputants no 

longer want alternative dispute resolution means but prefer formal justice, mediation might 

hinder their progress against all the odds. 

3.4.4 Sub-Conclusion 

The above findings confirm that the mediation rate-boosting methods were adopted under the 

pressure applied from the top down. Those methods do not encounter many impediments from 

the local governmental officials, disputants or lawyers. Governmental officials also benefit when 

courts step out of the courthouses. Disputants did not object to the courts’ involvement in the 

process since the judicial process was entwined with the outside-courthouse process (such as 

labor arbitration). Lawyers hardly care about those strategies to achieve targets until they 

impede the courts from doing their litigation job properly.  

These findings show that the mediation-boosting strategies and their practices are 

arranged to serve the same interest: the courts. When the strategies are separated from the 
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litigation processes (such as outside-courthouse mediation), 314  and disputants are barely 

involved in the process, most of the time those target-oriented strategies have neither a negative 

impact on the disputants nor any positive impact. It is an addition on top of the already existing 

court mediation system.  

However, this “neither negative nor positive” impact is based on the separation of 

target-oriented methods and the litigation process. When the two are combined, a negative 

impact emerges. The possible impact will be addressed in Chapters 4 and 5. 

 

3.5 An Evaluation: Correlation between the Mediation Rate and 

Mediation Goals 

The Chinese mediation quality control system is based on the assumption that a high mediation 

rate symbolizes the realization of the policy goal of social stability. Thus, the Chinese court 

mediation quality is measured with a highly target-oriented system. There is still no national 

guidance or procedural code for the mediation process or the mediator ethics. Therefore, even if 

it was not the designer’s original intention, the Chinese mediation quality control system has 

been oversimplified into a number-generating arena.  

This study argues that the current high mediation rate target fails to achieve the 

aspirations of the mediation policy after carefully categorizing the practices found in the field. 

On the contrary, while the mediation activities were intended to boost the mediation rate, they 

led instead to a backlash on the designed mediation framework. The existing statistics cannot 

reflect the real dispute resolution process in practice, nor do the different routes reflect the 

policy incentive of distinguishing different routes in the regulations as shown in Figure 3.1.   

3.5.1 Mismatch between the Mediation Rate and Good Mediation 

It is questionable whether the current statistical target-oriented system can accomplish the policy 

goals that the SPC sets for court mediation. The SPC wants to promote mediation to achieve the 

following goals in the dispute resolution process: 

• Good relationship of the parties 

• Legitimacy of mediation (not a threat to the legitimate interests of a third 

party) 

• Fairness (if there is an obviously unfair offer from one party, the case 

should be referred to adjudication) 

                                                                 
314  Separating collective disputes into individual cases has a limited impact on the litigation 
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• Cost effective (if it is not cost effective, a verdict should be made)315 

The SPC also put forward the following ways to guarantee the quality of the mediation: 

(1) guarantee the disputants are there of their own free will; (2) guarantee the legitimacy 

principle; (3) seize the chance of steering to adjudication; (4) enhance the supervision of 

mediation; (5) support the ethical code of mediators; (6) strengthen the enforcement of the 

mediation agreement; (7) diversify dispute types for mediation; (8) stimulate the motivation for 

applying mediation; (9) establish a mediator training mechanism; (10) ensure a financial supply 

for mediation.316 Of these, clauses (1), (2) and (3) are about the quality control of the mediation.  

Mediation is not about the result, it is about the process. The current Case Quality 

Evaluation System fails to measure whether the goals are met. A good mediation process ought 

to be a sufficient and necessary condition for achieving the mediation goals. However, good 

mediation processes and achievement of the SPC mediation goals are only sufficient conditions 

but not necessary conditions for a high mediation rate. In other words, the cases that have been 

concluded by mediation agreements cannot guarantee a good mediation process nor the 

achievement of the mediation goals. 

Even if the designer of the mediation rate meant well by trying to encourage resolving 

disputes in the most harmonious way, namely mediation, the target set was not realistic. The 

court mediation rate cannot reach the high target through the available court mediation paths, so 

courts have to try other means to achieve the target. This has been verified by the observation 

and the interviews in the field. Judges believe that a high figure does not represent good work.317 

As one judge said, “If the leaders from the High Court only pay attention to the mediation rate, 

they can get neither a legal effect nor a social effect, but only pure figures.”318 “The court pays 

attention to the mediation rate, but not enough to the quality of mediation process.”319 

3.5.2 Adverse Effects of the Target-Oriented System 

3.5.2.1 A Courts’ Interest-Centered System 

A high mediation rate target not only does not guarantee a good mediation process, the means 

that courts use to meet the target also generate new problems. The most notable problem is that 

the top-down mediation rate target transforms the court mediation system into a courts’ interest-

centered system. Officials at the basic-court level have to negotiate between the policy goals set 

by the higher level courts and the possibilities their actual work environment offers. They do not, 

and cannot, simply follow orders. In the light of the established analytical framework regarding 

                                                                 
315  All from the Supreme People’s Court on Issuing Several Opinions on Further Implementing 

the Work Principle of “Giving Priority to Mediation and Combining Mediation with 

Judgment” in 2010. 
316  The Supreme People’s Court on Issuing Several Opinions on Further Implementing the 
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courts’ roles in court mediation in Chapter 2, the target-oriented strategy revealed in this chapter 

has nothing to do with either the courts’ adjudication role or the disputant-centered courts’ 

dispute resolution role, but it has something to do with the Chinese court’s social control side, 

focusing on their own institutional interests.  

The typical tension between the upper level of policy makers and the lowest level of 

bureaucrats in contact with the public who are expected to realize the policy goals has been a 

topic of intense academic debate. There are articles describing how policy work is done by 

street-level organizations as long as performance benchmarks are met. It brings a distinct street-

level perspective to bear on a growing debate which questions both the effectiveness and the 

political implications of the new managerial strategies.320 Brodkin argues that discretionary 

choices also derive from specific organizational conditions that interact with performance 

incentives (and preferences) to create a street-level calculus of choice. It is this calculus that 

systematically shapes informal practice. In this context, street-level practitioners do more than 

simply respond to performance incentives; they also adjust to them as they manage the 

imbalance between the demands of their jobs and resource constraints. Although the informal 

adjustments they make tend to fall beneath the radar of management metrics, they have 

systematic consequences for how policy work is done and, ultimately, what is produced as 

policy on the ground. Depending on the context, adjustments may produce informal practices 

that are substantively different from—and far more diverse than—what a response-to-incentives 

model of managerialism implies.321  

Analyzing the behavior of such street-level organizations shows that the higher level 

officials often create incentives and set the destination, leaving it to lower level organizations to 

figure out how to get there.322 If performance indicators provide the equivalent of a bottom line 

and incentives (or penalties) are attached to them, then one can leave it to the street-level 

organizations to determine how to reach the policy goals best. That is especially true in the 

Chinese lowest court. On the one hand, Chinese judges need to face the disputants and exercise 

discretion about how the work is done: mediation or adjudication, not to mention the choice of 

means. On the other hand, Chinese courts are controlled by a bureaucratic system of Case 

Quality Evaluation System, featuring targets and incentives. 

3.5.2.2 A Meaningless Overall Court Mediation Rate: Lost Meaning of Mediation-Related 

Court Documents 

The existing 60% mediation number is meaningless without examining the process on a micro-

level case by case. Being “meaningless” does not mean that it is bad, but it implies that the 

existing statistics cannot reflect the real dispute resolution process in practice. 

The main difference in defining different routes is whether disputants have reached an 

agreement outside the courthouse. This defines the distinction between a Judicialized Mediation 

Agreement and a Civil Mediation Agreement. However, in the current practice, this distinction 
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has disappeared. Cases can be concluded by either document, regardless of whether the 

disputants reach an agreement outside the courthouse or not, and whether the disputants came to 

the courthouse for dispute resolution or not.  

Consequently, with the current system, a conclusion with either legal document is not 

always consistent with the route the disputants took to reach an agreement. As a result, the 

planned distinction of the two types of documents is intertwined in practice. It is impossible to 

trace back the route of how the disputes were solved. This determines the very limited value of 

the statistical mediation rate. 

3.5.2.3 Other Problems 

Aside from the magnification of the courts’ interests in the mediation rate target-achieving 

process, there are other problems. First, disputants have little say in the process. This goes 

against the privatization of a dispute, which is the core value of alternative dispute resolution. It 

might cause two problems: the court could use mediation to delay the official case filing, which 

is the threshold of the litigation process, which triggers the most indignation from the legal 

professionals (this will be explored in Chapter 5 with micro-data). It might also create a “loss-

loss” situation: not only have the courts devoted great effort to achieving the target which 

generates loads of extra work, the disputants receive few substantial benefits from it either, 

especially if they did not desire the legalized mediation agreement in the first place. Contrary to 

the ideology of the “win-win” situation that mediation aims for, this mechanism creates no 

winner, just impressive numbers. 

Second, judicial resources are wasted on work that is actually outside the courts’ scope, 

and the courts are becoming more dependent on the local governments. Just as the judicial clerk 

stated in the interview, the court has wasted too much human capital and resources on 

establishing outside-courthouse mediation.323 The courts also overstepped their limits, as seen in 

the on-site trial. The target cannot be achieved without the support of the original mediators: 

local governments, labor bureaus and community mediation centers. By cooperating with them, 

the courts get more involved in the dispute resolution processes which are dominated by 

governments, which brings about confusion and doubts about the courts’ role outside their 

jurisdiction, and leads to the impression that the courts and the local governments are working 

together. Just as the senior arbitrator said in section 3.4.2.1 “Local Governmental Officials: 

Cooperating with Courts”, it makes the neutrality of courts questionable.  

Third, it leads to a reverse competition among the courts. The existing mechanism 

cannot identify good mediation work, it just endorses the wisdom of a target-oriented strategy. 

As one judge said, “No matter how good your work is, as long as the statistics are not good, it is 

not good enough.”324 A good example was given by a senior judge in Court P:  

If the court is only evaluated by target numbers, then the problem is that 

the judges are unfortunately merely working for the targets. I will give you 

an example. In the year 2011, the court tried not to care about the target 

at all for the whole year. However, there were two problems generated 

from this scenario. The first one is that we had accumulated too many 
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cases at the beginning of 2012. So for a period of time, we worked until 

21:00 on Mondays and Thursdays, and worked on Saturdays as well. Even 

if we managed to successfully clear the dockets, I found out that this way 

was not sustainable. The second problem is that even if we worked very 

hard, the statistics looked bad for that year. So when it came to the 

evaluation of the whole court’ work, the result was bad, and we did not 

rank well among other courts … Back then, the morale of the court was 

sinking lower. Court staff had a difficult time, they believed that they 

worked hard, but the result was far from being satisfactory… Those two 

problems show that even if the original intention was to release the judges 

from the statistical target cage, yet it could not work in the big context. 

Therefore, a single court’s retreating from the whole system is not a smart 

move. We learnt our lessons.325  

Another example of the reverse competition among the courts is the divergent fate of 

Judicial Confirmation in Court M and Court P. The statistics fail to demonstrate the inherent 

goals of the institution. On the mediation rate level, Court M might prevail over Court P, but on 

the realization of the mediation goals level, Court P promoted Judicial Confirmation in a way 

that was closer to the goal of Judicial Confirmation.  

3.6 Summary 

This chapter analyzes the various types of roles courts play in promoting the mediation rate. The 

strong fluctuation in the overall court mediation rate was caused by the SPC’s policy of 

substantially increasing the number of cases handled through mediation by the basic-level 

people’s courts. The basic people’s courts adapted to the target set by the SPC but in a different 

way than expected. The field data reveal that the two courts, standing on the lowest tier of the 

Chinese court system hierarchy, had no choice but to adapt to the policy goal given. Both courts 

used their discretion to produce new practices that led to documents that could be counted as 

court mediation cases. The expectation that trial judges are responsible for the revival of the 

mediation rate has been proved to be wrong. The basic people’s courts used the two formal legal 

routes to (a) step out of the courthouses and let judicial clerks take over already mediated cases 

and (b) introduce people’s mediators to work in the courthouse and embrace more collective 

disputes. In that way the basic court succeeded in “achieving the target” required by the 

mediation rate while not involving their trial judges in a substantial amount of extra mediation 

activities. These activities of the court are essentially different from what the SPC and the critics 

of the SPC policy expected.  

This study argues, based on interviews, that the “innovative mediation rate-boosting 

methods” were adopted as a result of the top-down mediation rate pressure. It is a “mandatory” 

target-oriented process based on the courts’ own interests. It is irrelevant to the law and justice 

and has little to do with the concerns for the disputants’ interests, even if the incentives of the 

mediation policy stem from their concerns.  

As such, the most notable problem is that the top-down mediation target transforms the 

court mediation system into a courts’ interest-centered system, in which process courts play the 
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role of data collector instead of mediation provider. The operation of the Chinese court 

mediation system is very much court-dominated. Owing to this dominance, courts could 

proactively choose to step out of the courthouse to collect cases that were not yet brought to the 

courthouse. By persuading disputants to undergo the case-filing procedure, the courts conclude 

the disputes in the way they prefer.326 This is especially true when the disputants bring cases to 

the courthouse, as concluding the disputes with a Judicialized Mediation Agreement or Civil 

Mediation Agreement is completely under the court’s control.  

Hence this chapter concludes the mediation rate cannot reflect the factual extent of 

courts’ involvement in mediation. The current statistical target-oriented system cannot 

accomplish the policy goals that the SPC set for court mediation, but has adverse effects, such as 

a waste of judicial resources, sabotaging the party autonomy in the alternative dispute resolution 

processes, etc. This finding makes the examination of the micro-operation of the two types of 

inside-courthouse mediation, namely trial judge mediation and case-filing mediation, more 

important. Contrary to outside-courthouse mediation in which courts play a data collector role, 

in these two types, courts substantively organize and are involved in organizing the mediation 

sessions. The courts are the providers of mediation with these two types. 
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Chapter 4 Trial Judge Mediation 

4.1 Introduction 

Chapter 3 has lifted the veil on the composition of the Chinese court mediation rate by using 

Court M and Court P as examples. Based on its empirical findings, the rate embraces an 

enormous number of cases that aim merely at boosting its figure. As mentioned in Chapter 2, the 

mediation and formal litigation processes are mainly connected in two ways in practice. The 

first involves the trial judges, namely mediation conducted by the same trial judge who is going 

to adjudicate the case at a later stage (Chapter 4). The second involves the courts’ organization 

(Chapter 5). This chapter starts with “trial judge mediation”. 

The trial judge mediation defined in this study is regulated under article 94 of the 

Chinese civil procedure law, “when the people’s court conducts mediation, a single judge or a 

collegial panel may preside over it.” Under that clause, Chinese trial judges can legally conclude 

cases through a Civil Mediation Agreement which has the legal force of a civil judgment. 

There are two points that need to be clarified concerning the meaning of trial judge 

mediation. In this study it means judges or judicial clerks mediating cases assigned to them for 

trial. Thus, it differs from “judges as mediators” found in the literature. For example, Henry 

Brown et al. note that in many jurisdictions, such as Quebec, Canada, the Scandinavian 

countries, etc., judges work as mediators. However, those judges do not mediate the cases they 

are going to adjudicate later. 327  

The second point concerns the difference between “trial judge mediation” and “judicial 

mediation”. Judicial mediation is often used in the existing scholarship to describe courts 

mediating cases that have already been accepted.328 It is a broader concept than trial judge 

mediation. After accepting the case, the courts can also invite people’s mediators to mediate.329 

In this way, judicial mediation can involve people’s mediators in the courthouses. This chapter 

is concerned with the trial judges’ activities during mediation, and leaves people’s mediation to 

be handled in Chapter 5. Therefore, to distinguish trial judges from people’s mediators in the 

courthouse, this chapter uses the term “trial judge mediation”.  

The Chinese trial judge mediation is comparable with two ideas from the Western court 

mediation. One is the trial judge conciliation tradition flourishing in many civil-law countries. 

Those countries have long traditions of requiring judges to settle disputes. As scholars observe 

in Germany, “German judges are required by law to attempt to settle a matter before hearing the 

case. In practice, judges’ attempts to encourage parties to settle are very legalistic and 

interventionist.”330 The other is the immerging phenomenon of tribunals strategically perusing 
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the resolution of the cases through “litigotiation”.331 This often occurs in the common-law 

countries, such as the United States. The practices have gone even further in some regions of the 

United States. For example, California jurisdictions have had notable success with sitting judges 

joining settlement conferences and acting as de facto mediators for the cases that they will 

adjudicate later.332  Adding judicial mediation to the formal court procedure gains a global 

meaning in terms of exploring the trial judges’ role in promoting alternative dispute resolution. 

However, compared with the both ideas, the Chinese judges involvement in mediation 

has a significantly longer history thus the judges involvement in the mediation is more profound. 

The marriage of mediation and adjudication among trial judges’ tasks is not a recent 

development in China. In the imperial era, mediation was already central to dispute 

resolution;333 and later on provided a guiding principle for civil justice during the Communist 

era, evolving from the 1950s to the 1980s. 334 Courts considered mediation as the core of civil 

justice, and adjudication was delegated to a default position. Based on this tradition, even with 

the establishment of formal legal procedure, Chinese judges still often resort to mediation for 

case solving and they are more involved in this alternative dispute resolution process compared 

with the Western judges. One prof is that, Western regulations carefully avoid the word 

“mediation” but use “encouraging settlement” or “facilitating negotiation” when describing 

judges’ activities, while the Chinese legislation uses “mediation” undisguisedly. 

To understand how the Chinese trial judges play their role in mediation, this chapter 

categorizes the roles that the Chinese trial judges undertake in the mediation process. This is 

followed by the judges' rationale in choosing among the roles and their motivation for steering 

towards mediation. Then the evaluation of each role is presented from the insider’s perspective, 

namely judges, disputants, and attorneys, by analyzing the interviews collected in the field. 

Finally, this chapter addresses the theoretical framework and the pros and cons of this system in 

the broader context of the court’s function in China. 
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4.2 Chinese Case in a Wider Context: Controversy about Trial 

Judges’ Role in Promoting Mediation 

4.2.1 Legal Commentators on Western Countries’ Trial Judge Mediation 

In the wider context, the matter of judges mediating cases assigned to them is a source of 

controversy among scholars and sitting benches around the world. Traditionally, the 

combination of being a judge and a mediator drifts away from the debates on mediation, as it 

differs from modern mediation in several ways.  

First, judicial attempts to encourage parties to settle have been shown to be 

very legalistic and interventionist. Second, the rules of natural justice 

require that parties have a chance to hear and respond to all allegations 

made against them. Private sessions are therefore not permitted. Third, the 

knowledge that a failure to settle results in a legal hearing with the 

mediator sitting as judge is likely to make the parties reluctant to engage in 

the full and frank discussions so integral to the mediation process. Finally, 

the settlement function of a judge must be consistent with the overall 

objective of the judicial role, namely to find a legal solution for the 

disputants. Therefore, even while exercising their settlement function, civil 

law judges are required to lead parties towards a solution consistent with 

the relevant legal norms.335 

In recent years, however, modern judges have engaged in various forms of ADR. As 

Sourdin argues, “The judge of the 21st century, at least in Australia, is likely to be involved in 

managerial judging, concerned about who controls litigation and may even be mildly interested, 

if not committed, to notions of therapeutic jurisprudence. In addition, judges are likely to be 

aware of, and may even be engaged in, ADR.” 336  With this trend, “judges conducting 

mediations of cases assigned to them for trial” or “participating in the settlement conference”—

Managerial Judging—is defended, even promoted by leading scholars such as Galanter, 

Menkel-Meadow, Elliot, and some judges.337 These scholars mainly argue that the courts are 

undergoing a role change which demands mediation promotion. Nowadays, in most cases, the 

courts’ presence is “ghostly, intermittent and indirect rather than plenary and direct”.338 Since 
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adjudication has become more complex and expensive, litigation becomes “a strategic quest for 

information about what the other side wants, what juries are likely to believe or award”, so that 

the demand for brokers who can help secure this information at low cost and risk converges with 

changes in judicial ideology. Courts need to respond to the presenting cases even if the 

disputants are probably not in court for a dichotomous decision. “It is a responsibility that 

encompasses the bargaining process.”339 The managerial judicial powers are meant to be used to 

(1) ease crowded court dockets, resulting in savings to the litigants and judicial system. One of 

the factors affecting American judges conducting settlement conferences for cases assigned to 

them for trial is the volume of cases assigned to them. The data revealed that the more cases 

assigned to a judge, the more likely she was to conduct settlement conferences on cases where 

she was also the trial judge.340 (2) It is used to stimulate settlements that judges consider to be in 

the interests of justice, leading to a substantive justice that is more responsive to the parties’ 

needs than adjudication. 

Western scholarship still prefers to use the word “settlement conference”, while keeping 

a distance from the word “mediation” when describing the judges’ activities. Indeed, compared 

with mediation, the idea of judges participating in settlement conferences is much less 

controversial. There are several reasons for this: settlement conferences are generally less pro-

active than mediation; mediation takes longer than settlement conferences; the judge is more 

involved in mediation than in the settlement conference.341 Despite the normative differences 

between “settlement conference” and “mediation”, the two processes show a high resemblance 

in practice based on empirical data.342 

In contrast to the proponents, many scholars believe it is a cause for concern that trial 

judges are trying to become involved in settlement.343 Resnik argues that blurring the judge’s 

role because of too high a volume of cases would lead to the acceptance of the view that “less 

judging and more settling” is generally appropriate.344 Furthermore, Schunck explains that the 
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informal and secretive nature of settlement conferences threatens common aspects of procedural 

fairness, such as accuracy, individual dignity, participation, and openness of decision-making. 

Especially when the judge meets privately with both sides, due process is in danger, since the 

parties may not be aware of accusations or interpretations presented in their absence, and thus 

may not know of the need to rehabilitate or rebut.345 

More generally, Owen Fiss challenges the meaning of settlement in court by arguing 

that the purpose of adjudication should be understood in broader terms. He sees “adjudication in 

more public terms: civil litigation is an institutional arrangement for using state power to bring a 

recalcitrant reality closer to our chosen ideals”. A settlement will thereby deprive a court of the 

occasion, and perhaps even the ability, to render an interpretation of law. In his view, settlement 

is like plea bargaining, a capitulation to the conditions of mass society, and should be neither 

encouraged nor praised.346 

4.2.2 Legal Commentators on Chinese Trial Judge Mediation 

Compared with the debates in the Western literature, Chinese trial judge mediation provokes 

more controversy. The development of ADR in Western countries is based on a well-established 

formal litigation system. The delay and expenses in the litigation system create space for 

promoting settlement under the concerns of substantive justice, case-tailored solutions, and 

saving court resources.347 The Chinese judiciary system started from a legal vacuum and a lack 

of formal due legal process. The aim in Chinese legal reform is to establish a formal 

adjudication system rather than to search for alternatives.  

Thus, it is surprising that trial judge mediation has not only thrived, but also regained the 

attention of the Chinese authorities. In fact, the trial judge mediation is mainly justified as a 

disputants’ consensual process which gains popular support. The SPC views trial judge 

mediation as positive as it believes it is consistent with the parties’ needs, increases efficiency, 

and puts an end to disputes.348 Based on an empirical study, 77.7% of parties, 83.8% of lawyers, 

and 93.6% of judges support mediation in China. The time spent on case-solving shows a 52.4% 

decrease, while the petition rate shows a decrease of 53.5%. From these statistics, scholars 

conclude that it has a positive effect on Chinese society.349 The arguments above are consistent 

with both the evaluative standards highlighting the disputants’ interests, which treat mediation 
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as a consensual process and the court as a consented third, and with the evaluative standards 

highlighting the efficiency of case management. 

The side-effect of trial judges doing mediation is disregarded due to the belief that the 

SPC ultimately treats courts as dispute resolution organizations. The Provisions of the Supreme 

People's Court about Several Issues Concerning the Civil Mediation Work of the People’s Court 

state that the goal of court mediation is to ensure that “the people’s courts mediate civil cases 

correctly and timely, offering guarantee and convenience to the parties concerned for them to 

legally exercise their litigation rights, and saving the judicial resources”. 350  Not only does 

mediation not undermine the courts’ judiciary function, it is “an important part of China’s 

litigation system, an important way for the people’s courts to exercise their trial power, and an 

important composition of harmonious jurisdiction”.351 The authority, such as the SPC, officially 

views Chinese trial judge mediation as consistent with all the advantages of courts’ functions 

and interests. Therefore, as long as the disputes are resolved, there should not be any concern 

about the courts’ functions. 

This assertion can be challenged by two arguments. First, it is questionable whether the 

court mediation process can truly satisfy the disputants in the way that the SPC or the mediation 

proponents assume. For example, some scholars point out that Chinese trial judge mediation is 

not voluntary, and often not fair,352 and may be more labor-intensive and time-consuming; it is 

not necessarily more effective than adjudication.353  

The second argument doubts the fundamental assumption, and challenges whether the 

function of the judiciary ought to be dispute resolution. The doubters take the other side of the 

courts’ functions - safeguarding law and justice - into account. For example, Minzner believes 

that trial judge mediation undermines Chinese legal institutions,354 undermines legal norms,355 

and sways the court outcome.356 FU Hualing gives the following comments on current court 
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mediation in his work, “mediation privatizes the disputes and issues of social concern and 

blocks the development of general legal norms and the rule of law.” For this reason, he mentions 

“widespread mediated settlement erodes the public realm, reduces the opportunities to produce, 

clarify and reaffirm norms that are fundamental to society...given that it abandoned rules and 

standards in order to meet political goals of appealing popular sentiment and warding off social 

protest.”357 Also, mediation as an informal institution creates arbitrariness, which is against the 

rule of law.358 By factually introducing courts into the debate as guardians of the interests of 

law, Fu, Liebman, and Minzner argue from a thin rule-of-law perspective which requires courts, 

as Peerenboom says, “to enhance predictability, which allows people to plan their affairs and 

hence promotes both individual freedom and economic development.”359  

From the rule-of-law perspective, relying on a thin rule of law as a benchmark to assess 

China’s legal system does not allow us to completely avoid all substantive issues of the type that 

must be addressed by advocates of a thick theory of the rule of law. As Peerenboom points out, 

China has historically favored substantive justice over procedural justice, so to correct for the 

tendency towards substantive justice, the legal system arguably should now stress the more rule-

oriented procedural aspects of a thin rule of law.360 Fan Yu argues from a thick rule-of-law 

perspective and pays more attention to the substantive normative content. Scholars who are 

supportive of trial judge mediation believe that mediation can deal with the ambiguity of 

substantive law, and grant the flexibility of legal norms (disputes in rural areas, collective or 

sensitive disputes).361 Therefore, they come to the conclusion that, from Western experience, 

mediation will not sabotage the rule of law, but vitalize it. 362  This argument shows a 

convergence with the reasons found in the Western literature for promoting the trial judges’ role 

in “mediation”.  

4.2.3 Puzzles in the Existing Scholarship 

Contributions can be made to the existing literature on both theoretical level and on the actual 

practice level. On the theoretical level, the existing analytical framework is only partially 

complete. As discussed in Chapter 2, section 2.3.2 “Courts’ Roles and Interests in Court 
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Mediation”, the theoretical framework applied should be broader, transcending rule of law 

theory and the ADR theory. The presentation of the broader framework was done in Chapter 2. 

In retrospect, the first is about the disputants-centered neutral-third role, the second is about the 

law-centered safeguarding-law-and-justice role, and the third is about the courts’ interests-

centered social-controller role. 

The other issue is that the actual practices of Chinese trial judge mediation stay in a 

black box. Three aspects remain unknown: the first is the diversified roles trial judges play in a 

mediation session. Based on observation, Chinese trial judges can play various roles in 

mediating cases assigned to them for trial, ranging from their superficial involvement in 

settlement conferences to their forcing the disputants to sign mediation agreements. Chinese 

regulations, however, do not clarify what the judges’ roles should be when mediating, which 

leaves a broad spectrum in practice. The second is why Chinese trial judges opt for those roles, 

or decide against them. The above-mentioned diversified roles are based on objective 

observations, yet the subjective motivations of the trial judges could contribute to understanding 

the patterns of those roles. The third is to what extent mediation and formal litigation processes 

are connected through trial judges. The current scholarship differs in its opinions about whether 

involving trial judges in mediation has an impact on the adjudication process. 

4.2.4 Analytical Framework for Empirical Study: Categorizing Trial Judges’ Activities in 

Mediation 

For a comprehensive understanding of the practice, it is necessary to identify and categorize 

different practices in reality. Owing to the diversity of the potential practices, an analytical 

framework is needed to categorize the activities placed under the umbrella of mediation. Kwai 

Hang Ng and HE Xin’s article documented internal contradictions of Chinese trial judge 

mediation with qualitative data. They claimed that the rare cases of successful mediation are due 

to four reasons, namely challenged authority, uncontrolled process, narrowed issues, and 

weakened norms. 363  To further develop the existing study, this chapter first develops an 

analytical framework to categorize possible roles in mediation. 

Trial judge mediation, as in other fields of ADR activities, tends to have its own practice 

and culture. Recognizing that ADR processes have a wide spectrum, from consensual to 

adjudicatory depending on the parties’ own responsibility,364 this chapter mainly borrows ideas 

from Riskin’s continuum compensated by Shapiro’s and Brown & Marriot’s continuum 

concerning the neutral third’s activities, and thus creates a new and broader analytical grid 

composed of two continuums. One concerns the role of the dispute solver, i.e., the one who is 

mediating; and the other concerns the means of mediation, i.e., what they are telling the 

disputants. The ideas are elaborated by the following sections. 
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4.2.4.1 Problem Definition Continuum (Lateral Axis) 

Riskin’s original grid has one continuum, measuring the scope of the problem(s) that the 

mediation seeks to address or resolve. He defines four levels of mediation that correspond to 

different degrees of breadth: level I, litigation issues; level II, business interests; level III, 

personal/professional/relational issues; and level IV, community interests. 

Level I concerns litigation issues: “the primary goal is to settle the matter in dispute 

through an agreement that approximates the result that would be produced by the likely 

alternative process, such as a trial, without the delay or expense of using that alternative process. 

The most important issue tends to be the likely outcome of litigation”.365 But considering the 

Chinese judges’ potential adjudicating role, this chapter extends Riskin’s litigation issues as 

follows. 

Levels II and III in this study jointly cover two stages of Riskin’s litigation issues level: 

level II covers the strengths and weaknesses of each side and how the judge would likely 

determine the relevant issues of fact and law; and level III is about the delay or expense if the 

alternative process is not used. The Chinese trial judge might reveal the exact adjudication 

result, which is defined as level I. Other than the litigation-related issue, mediation can refer to 

any of a number of issues that a court would probably not handle. Thus, in Riskin’s grid, he 

defines them as business interests, personal/professional/relational issues, and community 

interests. This chapter embraces those interests all together in level IV. 

Summarizing from the above statement, this chapter presents the following continuum: 

(1) Level I: Forthcoming judgment. At this level, mediation steers the discussion to the 

imminent judgment. Mediation is meant to provide information about the expected result of the 

judgment by applying legal norms to legal facts at the same time. This level is equivalent to the 

judicial decision-making process from the judges’ side. After this process, the disputants know 

what to expect from the judge as the final judgment.  

(2) Level II: Grounds for Adjudication. At this level, the judges do not reveal the exact 

judgment, but evaluate the legal norms, the submitted evidence, or presented facts while leaving 

out the concrete verdict. From the disputant’s side, they only get part of the information on the 

judicial decision-making - sometimes the internal adjudication case laws, sometimes how the 

judges consider certain facts.  

(3) Level III: Litigation-Related Issues. This level still limits the discussion to the issues 

regarding the litigation process, especially the potential impact of the judgment and the risks in 

the judicial process. For example, the costs of the litigation, the enforcement issues, the time 

spent on the litigation, etc. 

(4) Level IV: Other Interests. This level focuses on the issues that are not part of the 

litigation, but which might be influenced by the resolving of disputes; for example, what to do if 

other disputants come to the court with similar issues, and how to fix the disputants' 

relationships. 
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4.2.4.2 The Role of the Dispute Solver Continuum (Vertical Axis) 

In the original Riskin model, the other continuum, concerning the mediator’s activities,366 

ranges from facilitating the process to evaluating the process. Concerning the Chinese judges’ 

potentially mandatory adjudication roles, this chapter borrows Shapiro’s and Brown & Marriot’s 

continuum to support and extend it. Shapiro’s continuum covers go-between, mediator, 

arbitrator, and judge.367 Henry Brown lists the continuum from negotiation, mediation, mini-

trial, evaluation, court-annexed arbitration, and arbitration to private judging and litigation, 

among others.368 The placement on the continuum is determined by the intersection of the 

aspects of consent and non-dichotomous or mediated solution. 

Bearing them in mind, this chapter presents the following continuum: 

(1) Level I: Go-between. Dispute solvers only pass messages to each disputant, without 

adding comments or making any effort to encourage mediation. The disputants need to make up 

their own minds about the issue under discussion.  

(2) Level II: Facilitator. The mediator who facilitates assumes that the parties are 

intelligent, able to work with their counterparts, and capable of understanding their situations 

better than the mediators. Therefore, the mediator assumes his mission is to clarify and enhance 

the communication between the disputants. 

(3) Level III: Evaluator. The mediator who evaluates assumes that the participants need 

his advice and guidance on the issue of law or general information. The dispute solver’s 

authority is not derived from his identity as a judge, but as a person with suitable training, 

experience, and objectivity. 

(4) Level IV: Adjudicator. At this level, the dispute solver clearly expresses his role as a 

judge who is going to adjudicate the case later. The dispute solver’s authority is derived from 

being a judge at a later stage. 
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Figure 4.1 Trial Judge Mediation Analytical Grid 

 

 
This chapter assumes that the lower the number of the level, the more strongly the 

judges believe that the burden of decision-making should rest with the parties. The higher the 

level, the more judges rely on their expertise and their authority as adjudicators. 

Throughout the grid, from the upper right to the upper left, the possibility that the judges 

will reveal the result of adjudication increases as the process is inclined to “the likely outcome 

of litigation”. Therefore, the influence of the adjudicator also increases. 
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4.3.1 The Operation of Trial Judge Mediation 

Mediation permeates the entire trial process. According to the Chinese Civil Procedure law, trial 

judges can mediate a case any time prior to the rendering of a judgment.369 In practice, a judge’s 

words illustrate how mediation and adjudication intertwine in trial judges’ work: “I think the 

processes run through each other. They are like two ropes; they are twisted, and develop in 

spirals. In the end, the two processes end up in one: the end of the case. It doesn’t matter which 

rope leads to the end. The processes are interwoven: mediation, adjudication, mediation 

again,… However, at the beginning, without knowing which rope will work, I have to proceed 

with them both and get myself prepared for them both.”370 

The observed patterns of trial judge mediation in my fieldwork can be portrayed as 

follows: the judges or judicial clerks contact disputants before a hearing and see if they are 

willing to undergo mediation. If an agreement can be reached, then no trial is necessary. If not, 

trial mediation might be conducted. Before the hearings, judges ask the disputants for their 

offers and try to negotiate a compromise. If they are successful, then there is no need for a trial. 

If not, the trial proceeds. After the hearing, the judges determine whether the hearing has 

clarified more facts and legal arguments, and created any possibility for mediation. If it has, then 

an agreement can be made. If not, then the judges let the disputes rest for a while. Before writing 

the verdict, the judges contact the disputants again to see if the rest created any opportunity for 

settlement. If not, then the judges deliver the final verdict. 

In fact, the judges kept tracking the disputants’ willingness to undergo mediation until 

the judgment was delivered. It has often been overlooked that the trial judges’ role in mediation 

is not limited to the communications with the two litigants when they are both in the courthouse. 

This explains why scholars have found very few cases that were successfully mediated in the 

mediation sessions taking place right after the hearings.371 This finding was confirmed in the 

interviews with judges, during which one judge mentioned, “If I spend just a few minutes on 

mediation before and after the hearing, only 10% of the cases will be successfully mediated.”372  

4.3.2 Cases Overview 

I have collected 49 cases of trial judge mediation, and each of them has been given a number. 

Let me first clarify the methodology I employed. 

First of all, as long as I could identify the techniques the trial judge used, I could embed 

the case in the analytical grid. Some cases were categorized based on the interviews I did with 

trial judges, judicial clerks, or disputants, even if I did not participate in the mediation process. 
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However, one case (case 41) could not be placed in the grid, since I did not participate in these 

mediation sessions myself and could not gather enough information later about the techniques 

the judge used in the mediation.  

Second, to make the graph readable, this study puts the case at the highest possible level. 

I acknowledge that dispute resolution is better represented as a continuous process, and it is 

impossible to simplify its process to a specific moment. From this continuous process point of 

view, the trial judges’ role might change with the mediation strategy adopted: the judge may 

first play the role of a go-between but end as an adjudicator. However, I made the deliberate 

choice to place the case at the highest possible level. For example, in case 8, the judge first used 

the facilitative method, then switched to the evaluative, so ultimately the case was counted as an 

evaluative mediation in the grid.373  

Third, if the judges are conducting caucuses, then different disputants might experience 

different approaches. In that case, the case number can appear twice in the grid, owing to the 

two different roles judges played towards the two disputants in the mediation. 

Forth, judges maintain their identity as adjudicators even at the level of “go-between”. 

The combination of adjudicator and mediator is indivisible, even with the least amount of 

involvement of mediation; the judge cannot make a clear-cut identity distinction. Under those 

conditions, the pure “go-between” role might always happen under the shadow of the 

adjudicators’ identity. The study recognizes this ambiguity and identifies the four “dispute 

solver continuum” levels based on what the judges say instead of what the disputants might 

perceive. Here, the judges’ words act as the basis of the data analysis.  

Fifth, the locations of the cases are not exactly accurate; they only mean to show 

roughly the location of the cases in the grid. 

Sixth, the qualitative and quantitative analyses are restricted to basic descriptions among 

the 49 cases and interviews, and no statistical inference beyond the sample is pursued. The cases 

collected are presented in figure 4.2. 

Finally, the same approaches and grid will be used in Chapter 5. 
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Figure 4.2 Cases Overview 
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4.3.3 Findings: Five Roles that Trial Judges Play during Mediation 

As shown in figure 4.2, most cases are scattered on the middle to right of the grid. This study 

did not find any case at the very right bottom of the grid; though some of the judges starting 

using such an approach, their strategy later escalated to a higher level. It shows that in general 

judges prefer to limit the discussion to the narrow litigation issues. Summarized from the cases, 

five roles appear.  

 (1) The first role is a “go-between”, including the cases at the lowest level of the grid 

(cases 33, 35, and 40, etc.). In this role, judges simply asked the disputants whether they wanted 

to mediate. For example, after a trial, one judge said, “Now the case is clearer. It is not 

complicated. Do you still have any intention to mediate?” When one party expressed reluctance 

in settling the case, the judge said, “Since one plaintiff does not want to, the trial is 

adjourned.”374  
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In this role, the judges simply follow the routine of the trial by asking the disputants 

whether or not they are willing to undergo mediation, without any further inquiry.375 The time 

duration of this type of mediation sessions is short - around 2-5 minutes.376 

(2) The second role is “facilitative bargaining” (cases 15, 22, and 29, etc.). Judges do not 

give clear evaluative opinions on the content of the case, but only about the exact amount of 

money under discussion; for example, “Plaintiff, you are asking for 40,000 yuan, while the 

defendant is offering 25,000. What about 33,000 yuan, defendant you pay immediately, and the 

dispute is solved once and for all! Is that acceptable?”377 In another case, the judge made a final 

suggestion, “The case is clear: the payment time can be negotiable. Now, you offer 8,000 yuan; 
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Example 1, case 19. 

Judge: “Both parties, would you like to mediate?” 

Worker’s lawyer: “We want to mediate, but the company seems to be applying 

the litigation strategy and trying to delay the process.” 

Judge: “Defendant, would you like to mediate?” 

Factory’s lawyer: “So far, the company doesn’t intend to mediate the case. It’s 

not just about the plaintiff, it’s not just about money…” 

Judge: “Ok, ok, you go back and ask for the company’s offer for mediation.” 

 

Example 2, case 32. 

Judge: I have the record of mediation in the case-filing division, it says that the 

worker would consider mediation with one month’s salary less, is that still 

the case? 

Worker: Yes. 

Judge: What about you, factory? 

Factory: There are several points I want to make: first of all, we don’t agree with 

the arbitration agreement; whether the termination of the labor contract is 

illegal or not is problematic per se. So we won’t approve it. Second, we think 

the emergence of the case has everything to do with the opposing counsel. If 

it were not for him, the worker would settle for much less. So we ask the 

judge to take those points into account. 

Judge: Then what is your offer (in an annoyed tone)? 

Worker: We definitely wouldn’t agree to the factory’s proposal, it’s much lower. 

Judge: Then, we proceed with the trial first, and if there is any change [to your 

offer], let me know. 
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you, 10,000 yuan. I make a decision for both of you: 9,000 yuan. How do you like it?”378 The 

time duration of most mediation sessions varied from 5 to 30 minutes.379 

                                                                 
378

  Case 28 (O) (This case experienced a mediation method escalation. The quote is from the 

mediation part that still falls into type 2. And later, the method escalates to the third role. 

The full quote is demonstrated in the following “evaluative bargaining” section, example 1 

case 28.)  
379

  Case 2, 1.5 hours (including caucus from both disputants, type 2 was only consistent with 

one disputant); Case 9, 45 minutes (including caucus from both sides); Case 15 , 30 minutes 

conducted by judicial clerk, 30 minutes by trial judge; Case 29, 5 minutes; Case 30, 22 

minutes; Case 38, 10 minutes; Case 42, 15 minutes; Case 49, 22 minutes. 



114 

 

 
In this role, judges confine the mediation topic to “how much money both parties can 

accept”, without distinguishing right from wrong or referring to the content of the dispute at 

hand. As a judge said in case 49, “Mediation means we set ‘right and wrong’ aside, and we 

solve the problem through compromise.”380 Even if some disputants tried to involve evaluative 

norms, the judges stopped them immediately by saying, “Those words you can save for 

litigation. Here we only talk about the amount of money.” One Chinese statement describes this 

                                                                 
380

  Case 49 (O). 

Example 1, Case 15. 

 Judge: “Mediate! I don’t see any reasons why both parties cannot make 

agreements. Plaintiff, you ask for 40,000, while the defendant can offer 

25,000. Is that right?”  

Judge: “What about 33,000, defendant you pay immediately, and the dispute is 

solved once and for all! Is that acceptable?” 

Factory’s Lawyer: “No, we cannot accept that. The trial clearly shows that his 

contract will not be terminated without a reason. Our boss is very 

reasonable. This is the boss’s way of handling things.” 

Judge: “Actually, it’s not much, it’s just 7500 yuan higher than your original 

offer.” 

Worker: “You don’t know the boss as well as I do. He will terminate my contract 

because I know too much of his affairs.” 

Factory’s Lawyer: “I don’t know that much.” 

Worker: “I have spent so long working for the company.” 

 

Example 2, Case 42. 

Judge: Both parties, would you like to mediate? 

Factory’s lawyer: We always sincerely prefer to mediate the case, it’s just the 

worker’s offer is hard to accept.  

Judge: What’s the worker’s offer? 

Factory’s lawyer: The same as the arbitral award.  

Judge: If you want exactly the same, why has the plaintiff come to the court? 

Factory’s lawyer: We indicted as well. 

Judge: Ok, the numbers for work-related injury is fixed, ok? Plaintiff, would you 

like to settle? If not… 

Factory’s lawyer: We could mediate the case based on the salary of 2000 yuan.  

Judge: What is the total amount if the salary is 2000 yuan? 

Factory’s lawyer: It’s too little. Then we give up 20,000, 30,000 yuan in total.  

Judge: Let me propose something, what about you take 20% or 30% off the 

arbitration award? I’m not asking you to take 50%.off. You want to get the 

money as soon as possible, don’t you? 
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role precisely as “Huo Xi Ni” (which literally means “stirring the mud”, implication: reconciling 

differences regardless of principle). Not only legal norms but also social norms are excluded 

from the mediation process. This role shows the judges’ clear intention to exclude the 

established norms from the mediation process. 

 (3) The third role is “evaluative bargaining” (for example, cases 22, 20, and 43). In this 

role, the judges evaluate the facts of the dispute, yet do not derive their authority from being 

adjudicators, but from their training experience and social norms. For example, in case 22, the 

judge said, “Defendant, you go back and check if the salaries for the plaintiff have been paid. If 

not, pay it! It is simple.”381 It also can be applied to the bigger issue outside the case, for 

example, in case 20, the judge said, “it [the company] is wrong not to sign the contract; but it is 

also wrong for you [the worker] to leave the company”.382 Unlike the first two subtypes, the 

judges (or judicial clerk) in this subtype stopped “stirring the mud”, but relied upon other 

evaluative norms than law, such as morality standards. The duration of the mediation sessions 

varied from 30 to 40 minutes.383 

                                                                 
381

  Case 22 (O).  
382

  Case 20 (O). 
383

  Case 2, 1.5 hours (including caucus from both disputants, type 3 was only consistent with 

one disputant); Case 3, 30 minutes; Case 6 , 30 minutes; Case 20, 1 hour; Case 22, 5 

minutes; Case 27, 20 minutes; Case 28, 40 minutes; Case 43, 30 minutes. 
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Example 1, Case 28. 

… 

Judge: “Both parties have good faith in mediation. That’s why I devoted so much 

effort to it.” 

Factory: “If you don’t agree, I have no other means, and then we have to wait 

until the verdict comes out. The company doesn’t have money anyway, so 

you cannot get any money after all.” 

Judge: “Don’t say things like this.” 

Factory: “I’m just telling her the truth. If you agree to settle now, I will pay you 

immediately.” 

Worker: “The arbitration grants me 18,000 yuan.” 

Factory: “Even if they grant you 20,000 yuan, if you cannot get them for real, 

what’s the point?” 

Judge: “Now the plaintiff accepts 10,000 yuan.” 

Worker: “You pay me in 15 days.” 

Factory: “Sorry, I don’t have so much money.” 

Judge: “Now, you 8000 yuan, you 10,000 yuan. I make a decision for both of 

you: 9000 yuan. How do you like it? Both parties, you have spent the whole 

afternoon dealing with the dispute, don’t let just 1000 yuan get in your way. 

Don’t waste your time on appealing for just 1000 yuan. It costs you both 

time and energy. I have a disputant that came to court and was really angry 

with the evidence. I mean if you can solve the dispute soon, you’d better do 

it.” 

Worker: “Then they need to pay me in 5 days.” 

Judge: “OK, just come inside the courtroom.” 

 

Example 2, Case 43. 

… 

The judicial clerk was talking to the worker.   

Judicial clerk: You don’t have any evidence.  

Worker: No one can change the facts. 

Judicial clerk: Don’t become irritated. You come to the court, then you need to 

bear the risks, otherwise you can settle the case privately. You need to have 

evidence.  

Worker: You go to the factory and check! 

Judicial clerk: It’s best if you find colleagues to confirm that you had a labor 

relationship with the company. What I mean is, you don’t have any evidence, 

so the risks are significant. So the opposing party wants to settle, and this is 

the best way. 

… 
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In Role 3, the evaluation ranges over “grounds for adjudication”, “forthcoming 

judgment” and “litigation-related issues”. The features of this role are that the judges do not link 

their evaluative words with the ultimate judgment; however, they still give comments on the 

disputes. This approach stems from the timing of the mediation, most of it being done before the 

official hearing, i.e., before the judges had heard any legal arguments from either side. 

(4) The fourth role is “adjudicator broad”. In contrast to Role 3, “evaluative bargaining”, 

the judges mentioned their adjudicative identity in every single case in this fourth role, while 

remaining reluctant to give an affirmative answer to “what the judgment will be”. 

 

 
 

The evaluative advice may cover all four approaches. A) The legal issue in dispute. For 

example, one judge said, “I’m telling you, your relationship is a labor-outsource relationship.”384 

B) About the judges’ experience: “I’m the judge who just had the trial with you. I feel 8000 

yuan is fine, you can accept it, can’t you? Actually, we have been dealing with a large number 

                                                                 
384

  Case 11(O).  

Example 1, Case 4. 

 … 

Judge: “I have to confirm the labor relationship.”  

Factory’s Lawyer: “Why? Article 4 of the regulation of the Higher Court M 

says…” 

Judge: “We abandoned the regulation. Now we adopt the guidance from the 

intermediate court.”  

Then the judge showed the regulation to the defendant’s attorney. The attorney 

fell silent. 

 

Example 2, Case 11. 

Judge: “Who paid the worker?” 

Worker’s lawyer: “The two defendants paid them together.” 

Judge: “What is the evidence?” 

Factory: “No evidence.” 

Judge: “I tell you, your relationship is an outsourcing labor relationship. I think 

it’s consistent with the labor relationship. I think your evidence is not strong 

enough to overthrow this labor relationship” (the judge talked for 3 hours 

about why the relationship is a labor one) 

Worker’s lawyer: “I will explain how the business functions....” 

Judge: “If what you say is true, then it’s an outsourcing labor relationship….” 

Worker’s lawyer: “What if we submit evidence to show that the relationship is a 

contract relationship.” 

Judge: “The evidence doesn’t show any relationship with workers. This contract 

only shows your relationship with the other defendant.” 
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of cases similar to yours. If you are not going to mediate now, it will be more difficult when the 

judgment is made.”385 C) Practical issues about the realization of legal rights; for example, the 

judge can enforce the contract immediately.386 D) The personal interests of the dispute; for 

example, the worker’s working relationships and extremely limited capacity for litigation.387 

The duration of the mediation sessions varied from 30 to 90 minutes, and this role appears both 

before and after the hearing.388 

Broader evaluative comments are essential to make the disputants settle. The evaluative 

opinions in broader terms are thought-provoking for the disputants on the one hand, since the 

judges are talking about the risks of the disputes in the name of “adjudicator”; on the other hand, 

they are less risky for the judges, since they have not referred to the exact forthcoming judgment 

yet. 

 (5) The fifth role is to provide clear information about the forthcoming verdict, or link 

the mediation directly to the final judgment. 

 

                                                                 
385

  Case 24(O). 
386

  Case 26 (M+O). Another example is Case 8(O) (The judge said, “If the case comes to 

enforcement, it’s highly likely that you cannot get anything. It doesn’t matter if you prefer a 

trial, but what really matters is what is in your best interests”) Case 25(O) (The judge said, 

“If you are the defendant of another case, it’s highly likely that the enforcement procedure 

won’t get you anything”.) 
387

  Case 10 (O) (Then the judge explained how the plaintiff should present the case in litigation, 

i.e., how to explain the legal grounds, how to make an argument in court. ) 
388

  Case 1, before hearing, 3 hours (including caucus from both disputants, type 4 was only 

consistent with one disputant); Case 8, before hearing, 30 minutes (including caucus from 

both disputants, type 4 was only consistent with one disputant); Case 9, before hearing, 45 

minutes; Case 10, before hearing, 20 minutes, and after hearing, 20 minutes (including 

caucus from both disputants, type 4 appeared after hearing with one disputant); Case 11, 

before hearing, 1 hour; Case 12, no trial, just mediation, 45 minutes (including caucus from 

both disputants, type 4 appeared after hearing with one disputant); Case 13, after hearing, 30 

minutes; Case 16, after hearing, 30 minutes; Case 17, before hearing, 30 minutes; Case 18, 

before hearing, 30 minutes, and after hearing, 5 minutes; Case 20, after hearing, 1 hour; 

Case 23, before hearing, 20 minutes; Case 25, before hearing, 20 minutes, and after hearing, 

3 minutes; Case 26, after hearings. 
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There was another extreme case. After failing to mediate the case several times, the trial 

judge asked the company to come to court and showed them the judgment without the official 

stamp and said, “If you are not going to mediate, this is how I’m going to rule.” Then the 

company accepted the proposal, and the case was closed through mediation.389 A lawyer gave 

another example, “The intermediate court called me recently for a case; in that case, they really 

put great pressure on me. The arbitration and first trial granted 30,000 yuan, but the intermediate 

court asked me to settle for 5,000 yuan. The judges pushed me really hard.”390 For this role, the 

duration of the mediation sessions varied from 3 minutes to more than one hour; this strategy is 

more often adopted after the hearing than before.391 

                                                                 
389

  Case 45(I). 
390

  Case 28(L). 
391

  Case 1, before hearing, 3 hours (including caucus from both disputants, type 5 was only 

consistent with one disputant); Case 8, before hearing, 30 minutes (including caucus from 

both disputants, type 5 was only consistent with one disputant); Case 10, before hearing, 20 

minutes, and after hearing, 20 minutes (including caucus from both disputants, type 5 

appeared after hearing with one disputant); Case 12, no trial, just mediation, 45 minutes 

(including caucus from both disputants, type 5 appeared after hearing with one disputant); 

Example 1, Case 48. 

Judge: Trial dismissed.  

     OK, to be honest, even if the worker didn’t work efficiently, there is no 

evidence to show that his behavior was seriously detrimental to his duty. The 

factory didn’t impose any warning but fired him immediately; I don’t think 

his [the worker] actions were serious enough to make him be fired. If I’m 

going to deliver a verdict, I will still support the compensation. So now, the 

factory, you should take another look and see if you would like to settle with 

the worker. Do you still have the same intention? 

Factory: We tried to settle beforehand, but… 

Judge: But now at least you know about the result of verdict. Do you have any 

intentions? 

Worker: You can think about it. 

Factory: Right. 

 

Example 2, Case 8. 

Judge:”7500 with insurance.” 

Factory: “In arbitration, he offered 6000.” 

Judge: “Without the arbitration award, he had lower expectations. As I told you, 

I will overrule your claims, and you can sue to the intermediate court for 

invoking the arbitral award. This case, you are going to lose, don't make it 

more difficult for me. So I suggest 7000 yuan plus insurance. You need to 

pay, don’t prolong the process.” 

Factory: “Why does he want the insurance? Also, we ask to pay by installments.” 
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This role of mediation has several features: (1) Judges clearly refer to the result of the 

final judgment during mediation. (2) Judges imply or state precisely what they are going to rule 

in the final judgment. (3) Most of these roles of mediation happen after the official trial. 

4.3.4 Caucus: Arcing Across Different Roles 

Caucuses often occurred in the mediation processes. As such, different disputants may 

encounter different mediation processes and different persuasion methods. The judges try to, in 

their words, “lower the present disputant’s expectations”392 by pointing out the weak points of 

the present party and the strong points of the other.393 Caucus plays an overarching role to serve 

that purpose.  

There are two ways to do so. (1) When the judge has no idea of what to rule yet, he 

prefers to use broad arguments to remind the disputants of the risks. For example, in case 10, the 

judge said to the company: “On what basis did you ask the plaintiff to undertake the 

responsibility? Is there any regulation? The bylaw to a company is like law to a country, how 

did you inform the plaintiff? Did you report that to the labor union?”394 Then he said to the 

worker, “You don’t know how to litigate; it’s fine with me. But I’m worried, no matter what I 

rule, the defendant would go to the intermediate court. Then what are you going to do with your 

extremely limited capacity for litigation?” The statements made by the judge are suggestive, yet 

vague. 

(2) When the judge had clearer ideas about what to rule, he hardly talked to the obligee 

about the fact that the obligee was going to win the litigation, but either directly asked for a 

settlement amount or focused on the broader issues such as the realization of rights, uncertainty 

of litigation, and so forth. To the obligor, since they were going to lose the case, the judge 

mentioned the exact result of litigation, to show that they were highly likely to lose the case. For 

example, in cases 8 and 11, the judge told the obligee (the company) that it was liable for 

compensation; however, he told the obligors that coming to a compromise on the total amount 

would avoid future litigation risks (such as wasting time and possibly losing the case; Role 4).395 

In a lawyer’s words, “Mediation is nothing but forcing the obligee to abandon his interests.”396 

With the strategies of caucus, two roles of non-conformity appear. (1) Between the 

disputants. The judges deliberately choose not to be coherent in their evaluative words to the 

two parties. They erode the faith of both sides most of the time - especially of the obligees. As 

one judge said, “If the defendant is losing the case, then I ask the plaintiff to give up certain 

claims to make them compromise.”397 Another judge said, “If the mediation offer has exceeded 

                                                                                                                                                          

Case 14, after hearing, 1 hour; Case 48, before hearing, 1 minute, and after hearing, 2 

minutes (type 5 appeared after hearing with one disputant); Case 46, after hearing, 1 hour. 
392

  Interview W20130410. 
393

  Interview P20130419. 
394

  Case 10(O). 
395

  Case 8(O); Case 11(O). 

396

  Interview 20130416Lawyer. 
397

  Interview N20130329. 
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the adjudication result, yet the obligee doesn’t want to give in, then I would say to the obligee, 

‘If you don’t accept the mediation result, I might deliver a verdict that is less.’ Or to the 

obligator, ‘If you don’t pay this, you might need to pay more or even lose the case 

completely.’”398 (2) During the different stages of mediation. The judges can be incoherent 

about what they said to the same party as the mediation proceeds. The judges’ mediation 

strategy can escalate as they gather more information about the dispute. For example, in case 21, 

the judge changed his suggested settlement amount to the disputants a couple of times, from 

13,000 to 6,000 yuan. So the disputant said to the judge, “Last time you told me you would 

grant me 9,000 yuan if the verdict comes out, so you suggested that I settle with 7,000 yuan. 

Now you say 6,000 yuan? You are so inconsistent.”399 This case escalated into a fierce physical 

conflict between the two disputants and the judge after the hearing. 

This two-sided caucus leads to a disparity of information between the two parties. On 

the one hand, it makes disputants’ generally suspicious of the judge’s words; on the other hand, 

if the disputants are going to exchange information about the judges’ words later, this 

incoherence easily undermines the reputation of the judges and courts.  

4.3.5 Sub-Conclusion 

The above findings present five roles of judges being mediators: Role 1 “go-between”, Role 2 

“facilitative bargaining”, Role 3 “evaluative bargaining”, Role 4 “adjudicator abroad”, Role 5 

“providing clear information on the forthcoming verdict, or linking the mediation directly to the 

forthcoming judgment”. Thus, we cannot conclude that the activities under the name of Chinese 

trial judge mediation are all of the same nature. From Role 1 to Role 5, the influence of the 

authority as adjudicator increases. Another interesting finding is that different roles of mediation 

happen with variations of scale and different timings of the hearing: Roles 1-3 often happen 

before the hearing, while Roles 4-5 often happen afterwards. Compared with the existing 

empirical study on the American judges, the Role 4 and Role 5 are quite unique, since American 

judges generally do not compare the negotiated result with the likely result if the case had 

proceeded to trial.400 

 

4.4 Judges’ Perspective: The Intertwinement between Mediation 

and Adjudication  

As stated in the previous sections, the topic of trial judges involved in mediation/settlement has 

been discussed in China and in Western countries. The normative debates on the pros and cons 

                                                                 
398

  Interview X20130909. Another example is Case 12, in which the judge kept telling the 

worker that it might not be easy to get his compensation, while telling the factory that the 

termination of a labor contract is illegal, so they have to pay anyway. 
399

  Case 21 (O). 
400  Tornquist, Active Judge in Pretrial Settlement: Inherent Authority Gone Awry, 743 , pp.761-

762  
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of trial judge mediation have two perspectives, i.e., the disputants’ and the judges’.401 This 

section provides internal insights on the unique Chinese settings of trial judges mediating the 

cases that they are going to adjudicate later, from the courts/ judges’ perspectives. 

Using the established theoretical framework from Chapter 2, I shall examine to what 

extent the three different court’s roles and interests in court mediation can be found in Chinese 

trial judge mediation. To do so, this study adopts a three-level inquiry strategy. (1) The first 

question is how judges view the disparity of being mediators and adjudicators at the same time. 

This part aims at separating the courts’ role in safeguarding law and justice and judges’ interests 

from disputants’ interests. If trial judges act as mediators during mediation, then subjectively the 

mediation can be more centered on the disputants’ interests; otherwise, it will be centered on 

either the courts’ role in safeguarding law and justice or the judges’ interests. (2) The next 

question concerns the judges’ subjective reasons for urging mediation or not. This part aims at 

separating the safeguarding law and justice from the courts’ interests. If trial judges choose to 

mediate for their own interests, then the mediation will be centered on their interests; otherwise, 

it will be centered on courts’ role in safeguarding law and justice. (3) Finally, this study turns to 

a more general level. It examines to what extent the fact that trial judges can also be mediators 

influences the Chinese formal legal system and in what way. 

4.4.1 Finding I on the Identity of Trial Judges: Mediating Adjudicators instead of 

Adjudicating Mediators 

This study primarily found that trial judges maintain their adjudicators’ identity during 

mediation, so that it is difficult to identify the trial judge mediation as centered on the 

disputants’ subjective interests. In the fieldwork, I observed quite some differences in the 

judges’ behavior during mediation compared with adjudication. For example, they talked 

casually during mediation and stepped down from the bench (except Role 1 and partly Role 2, 

when mediation and hearing are joined tightly), some of the judges took their official robe off, 

and some of them switched their language from standard Mandarin to a dialect. To explain the 

change in behavior, one judge said, “In a trial, I’m quite cold and dignified. In mediation, 

however, I’m more sensitive. Especially when I feel that the disputants do not have an easy life. 

I hope I will take care of their interests.”402 

However, trial judges tend to retain their identity as judges rather than as mediators. 

This is precisely the identity they prefer the disputants to be aware of. When hosting mediation 

                                                                 
401

  Disputants’ interests include the satisfaction of disputants, such as process satisfaction, 

fixing the relationship, process cost and time effectiveness: mediation achieves a settlement 

outcome and more (such as expanding the information base on which parties make key 

decisions in litigation and settlement).Frank E. A. Sander & Stephen B. Goldberg, Fitting 

the Forum to the Fuss: A User-Friendly Guide to Selecting an ADR Procedure, 10 

Negotiation Journal 49 (1994) . 
402  Interview W20130913. Another judge believes he is stern during a trial, but talks freely and 

sometimes irresponsibly during mediation. Interview G20130606. The exact same words are 

used by another judge. Interview W20130508. 
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sessions, most of the judges interviewed see themselves as “judges” instead of “mediators”.403 

As one judge explained, “When I call the disputants in the beginning, I introduce myself as the 

trial judge of the case. From then on, I will be in charge of the dispute until the end. I need to 

reveal that information to them; it makes the disputants think that I’m a professional judge. They 

need to think about it straight. It’s not like, I’m a mediator, whether you reach an agreement or 

not, it’s not my business. It’s critical to notify the disputants that I’m a judge, so that they pay 

attention to what I say.”404 This means that trial judges choose to present themselves in a 

homogenous role as judges. From their perspective, there seems to be no confusion between 

their adjudication role and their mediation role.  

This identity roots in the fact that the Chinese trial judges believe that their authority and 

source of power in mediation stems from their identity as adjudicators and from the court,405 

even though most of the literature on mediation confirms that the mediators’ authority should 

stem from party autonomy. Among the 11 judges interviewed, 8 viewed the disputants’ role in 

mediation as that of a follower; they have to react to what the judges say, while judges take the 

lead.406 Only 2 judges regarded the disputants as leading the mediation, unless the case is 

“difficult, then we will lead mediation”. 407 These two judges are both from Court P. They 

spend significantly less time on mediation than other judges interviewed. Furthermore, one 

judge mentioned that he was not concerned about the disputants’ role as long as the case could 

be concluded.408 

If the authority of mediation is from the judging role instead of deriving from the 

disputants, tension might arise between the potential result of the judgment and the settlement 

result. As a judge said, “Being a judge might not be consistent with the ultimate goal of 

mediation: solving disputes. The difference between the two roles is that mediation aims at 

solving the dispute once and for all regardless; however, adjudication means to be fair and 

just.”409 The question remains of how the judges perceive their mediating job (which may differ 

from the judicial decision-making job), and whether the judges intend to force the mediation 

result close to the adjudication result. This study probes into this dilemma.410 

A good test of this tension is to observe an extreme scenario: what if a stronger party 

(the factory in labor disputes) puts forth a proposal that is clearly unfair to the weaker party 

(worker)? For example, in a work-related injury dispute, the worker deserves 50,000 yuan while 

the factory offers 10,000 yuan, and the worker seems to agree?  

                                                                 
403

  While very few of them think they ought to mediate as mediators instead of adjudicators, 

Interview Y20131002. Some of them do not distinguish the judge’s role from the mediators’ 

role. Interview W20130913; Interview Y20130910. 
404

  Interview L20130401. 
405

  Interview G20130606; Interview W20130508. 
406

 Interview G20130606; Interview W20130508; Interview L20130401; Interview N20130329; 

Interview P20130419; Interview J20130904; Interview Y20130910. 
407

  Interview W20130913; Interview Y20131002. 
408

  Interview W20130508. 
409

  Interview J20130904. 
410  The Chinese trial judges dominate the mediation process, and their perception on this issue 

has a direct impact on the direction the mediation takes. 
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This study reveals that the judges’ mindset in mediation resembles an adjudicator’s 

mindset. In the example, the most common solution is that the judges would inform the weak 

party of the total amount of money the person deserves411 because they believe the worker 

“needs to understand what his/her rights are and what he/she will give up”.412 If an agreement is 

reached, the judges will make a detailed process description in the mediation record in case the 

worker regrets this offer later and blames the judge. However, no judge will suggest only 10,000 

yuan on their own initiative to the disputants.  

This does not mean that Chinese trial judges always “lead parties towards a solution 

consistent with the relevant legal norms”.413 The problem is that the interviewed Chinese judges 

do not see legal norms in an unequivocal way. They believe that not many cases have a clear-cut 

legal line about what happened in work-related injury cases. As one judge said, “For the 

disputes other than work-related injury, since there is a lot of space for negotiation and 

discretion, I don’t care that much.”414 The judges may also perceive a justice that is different 

than what the written law says. For example, in compensation for the illegal termination of labor 

contract cases, some judges think the disputants do not deserve the compensation even if the 

right to claim it is clearly recorded in the law. In this case, the judges might be reluctant to 

follow the black letter law, but still feel like they are doing justice. For example, in one case, the 

judge thinks the worker has to accept what the company has offered, even if it is significantly 

lower than what he is entitled under the law. Because “it is only the compensation, in excess of 

salary”. The judge believes that the worker is trying to make money from it. 415 

In short, when the two goals (being fair and solving disputes) collide, most judges 

choose to keep the result close to the adjudication outcome, yet if they are not sure what the 

result is, or it is hard to define fairness and justice in law, then more arbitrary behaviors 

occurred. Those behaviors seemed to be driven by other practical interests than the law. The 

next section discusses what these interests are, and why Chinese judges steer among different 

mediation styles.  

4.4.2 Finding II on Why Chinese Trial Judges Opt for Mediation: A Haven for Judges’ 

Interests 

This study finds that trial judges’ reasons for promoting mediation are based on their interests, 

so that it is difficult to identify trial judge mediation as a system centered on the courts’ role in 

safeguarding law and justice. 

Chinese trial judges seem to favor having the power to conclude a case through 

mediation. According to an empirical study, 93.6% of the Chinese judges support using 

mediation to conclude the cases they are trying. This number is not only higher than the figures 

for Chinese disputants and lawyers, 77.7% and 83.8%, respectively, but also higher than for 
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  Interview L20130401; Interview G20130606; Interview Y20131002. 
412
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American judges. In the US, 60% of general civil judges noted that they were welcome to 

conduct settlement conferences, but there were other judges available for this purpose.416 

Other than the more widespread support, compared with Western judges, the Chinese 

trial judges have bigger discretion steering between mediation and adjudication. In China, the 

right to separate the proceedings is not controlled by the disputants, but by the trial judges. 

Chinese law only stipulates that the mediation results must be voluntary; it does not require that 

the mediation process be initiated by the disputants. Consequently, it is relatively easy for trial 

judges to switch proactively between mediation and adjudication, and it is not surprising that the 

judges’ view remains the decisive factor when choosing a dispute resolution path to follow. The 

disputants have little say in the choice. As Chinese trial judges need to make a deliberate choice 

between the formal dispute resolution method and the alternative, their motivations and choices 

have a significant influence on the disputants’ experience with the court. 

The judges’ motivation as they steer between mediation and adjudication remains a 

puzzle, however. Philip Huang believes it lies in the nature of disputes as he points out, 

“Adjudications on matters of right and wrong can be sacrificed for the sake of the mediatory 

ideology and approach.”417 Minzner believes the judges support their own interests, perhaps to 

avoid negative performance evaluations under target responsibility systems;418 while Kwai Ng 

and HE Xin believes it is the pressure to achieve a certain rate of mediation among all cases.419 

Their motivations have not been thoroughly explored in empirical work, until now. The 

fieldwork for this study points to different possible reasons for opting for mediation. 

4.4.2.1 Reasons for Trial Judges Not to Push Mediation 

Not every Chinese judge pushes disputants into mediation or spends much time on mediation in 

each case. As the above findings show, in some cases, especially when judges adopt Role 1, 

some of them simply follow routine by asking the disputants whether or not they are willing to 

undergo mediation, without follow-up. It seems that, in those cases, the trial judges are 

indifferent as to whether or not the cases are concluded by mediation. 

This study presents three scenarios for not choosing mediation. The first scenario is 

when the facts and law are clear. This is clearly shown by the summary procedure in labor 

disputes. According to article 157 of the Chinese Civil Procedural Law, a civil summary 

procedure in China can only be applied to “simple civil cases in which the facts are clear, the 

relations of rights and obligations are definite, and the disputes are minor”. The cases that went 

to summary procedures were indeed often simple routine ones. I have found that the judges 

often simply asked for the disputants’ preference for mediation in these summary procedures, 
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and the mediation procedures were concluded within a few minutes.420 As one judge said, “If 

the dispute is not big, the two parties prefer a dichotomous decision, and the law is very clear, 

then I’d rather adjudicate.” 421 

The second scenario is the impossibility to close the case through mediation. If the judge 

knows beforehand that the case will be impossible to mediate,422 or the disputants are not 

motivated to settle,423 they are more likely to invest less in mediating the cases or put much less 

effort into it (Role 1). To estimate the possibility of mediation, trial judges often read records of 

previous mediation sessions, which can be found in the case files. 

The third is the judges’ ethical concern. It has been argued that ethics codes and 

disciplinary procedures perform a function of internal quality control. 424  Although some 

Chinese judges regard themselves as bureaucrats who aim to resolve disputes, 425 others see 

themselves as judges who need to be loyal to the law (even if some feel the pressure of 

switching to the other side due to the bureaucratic control of the court). 426 They believe in the 

separation of the judicial role and the mediation role. As one judge said, “I have to make my 

comments [in mediation] on the case very vague. What I say will have an impact on the 

disputants. They might think the judge has an opinion like this, and this is how he is going to 

rule in the future. This goes against the voluntary nature of mediation. Under this condition, it 

might lead to doubt about the judge’s fairness and justice.” 427 The judges who generally believe 

in the separation of the judicial role and the mediation role spend less time on mediation, and 

their cases fall into Roles 1, 2, and 3 most often.428 Take Judge J and Judge Y for example: 5 

out of 6 mediation sessions they conducted lasted less than 5 minutes. Judges who do not 

perceive a separation of roles spend more time on mediation, and the mediation sessions involve 

more evaluative remarks from them. They adopt Roles 4 and 5 most often, but switch to Roles 1 

and 2 when the case is simple and clear.429 For Judge W, all 4 cases observed involved a 

lengthy mediation process, all with caucuses.  
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However, this study also found that Chinese judges understand the definition of “ethics” 

in a variety of ways. For example, some think that “revealing the objective result of the verdict” 

is against the ethical code; 430 some think “revealing the forthcoming judgment is not unethical; 

only “making up a judgment” is illegal and not ethical”; 431 some judges state that they do not 

know what is ethical and what is not. 432 Some judges believe it is inappropriate to reveal the 

result of the coming judgment, but admit that they still imply forthcoming judgments in practice 

to make disputants settle.433 When the judges are certain about what to rule, it is better to inform 

the disputants: “I will only tell the disputants when I know exactly what the verdict is. 

Otherwise, the disputants’ trust in me will be undermined.”434  

4.4.2.2 Reasons for Trial Judges to Push Mediation 

This study finds that in some cases, judges spend a significantly longer time on mediation. Trial 

judges can spend over 90 minutes on mediation after hearings. The important aspect is not only 

the time involved; trial judges also try to hold caucuses to provide direct information about the 

forthcoming verdict, or to reveal the result of the forthcoming judgment. Clearly, these judges 

are trying hard to convince the disputants to settle, and they try even harder in some cases. 

4.4.2.2.1 Circumstances of the Dispute 

The following situations have an impact on a judge’s choice between mediation and 

adjudication. 

a. The gaps between the disputants’ settlement proposals. Trial judges prefer to use 

facilitative and evaluative methods in cases in which the disputants come up with close 

settlement proposals. The disparity between the disputants’ proposals is the judge’s first 

impression of the case. If the claims are close, the judges prefer to mediate before a hearing; this 

is why most mediation sessions before hearings adopt Role 2 and 3 strategies instead of Role 4. 

In such cases, the judges often refrain from giving direct opinions on the merits of the cases 

during mediation sessions prior to a hearing. Most cases falling under Roles 2 and 3 have close 

claims.435  

b. Personal networks (also known as Guanxi, its extreme form is corruption).436 If a 

disputant has had contact with the judge beforehand and fears that the coming judgment is not in 
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his interests, the judge is more likely to persuade the other party to settle or to spend more time 

on mediating. This is confirmed by two cases: case 20 and case 27. In case 20, the judge told me 

that if it were not for the personal contact, he would not have spent so much time mediating (60 

minutes). 437 The other example is case 27, in which the defendant had a private contact with the 

court. After the mediation, the plaintiff’s lawyer told me, “The judge cannot adjudicate at 

random, but if it’s mediation, then it’s disguised by the disputants’ consent to the result. The 

court cannot adjudicate freely, because even if they do, the intermediate court will not tolerate 

that. The law and facts are clear, so he tries to mediate the case.”438 The mediation result was 

more in the interests of the party with a personal contact with the judge. 

c. Judges’ perception of the law and facts. Before the judges gain a clear view of the law 

and the facts, they feel reluctant to resort to adjudication as an authority. This explains why the 

judges often refrain from giving direct opinions on the merits of the cases in mediation sessions 

conducted before the hearings, while they do so after the hearings.439 As one judge said, after 

the hearing, the facts and the law are clear. 440 If the applicable rule is clear and the disputant 

has admitted the legal obligation 441 but refused to fulfill it out of some social or practical 

concern, the judge will either adopt the facilitative approach without mentioning the law (Role 

2) or introduce other norms than the law to persuade the disputants. For example, in case 20, the 

company knew that it was going to lose the case, so the judge used social norms rather than 

legal ones for persuasion. If the judge has no idea what to rule, then adopting facilitative 

bargaining is a good way to resolve the case without being held accountable for the exact words 

said. For example, in one case the judge had to decide on liability for damage caused in a traffic 

accident. He was substituting for another judge who was ill on that day. The judge had never 

dealt with such a case before and had no idea how to rule. In this case, the substitute judge 

pushed hard for mediation.442 

When the “law and facts are not clear”, this can lead the judges to advocate mediation; 

even when the law and facts are clear, the judges may also push for mediation. Especially when 

the cases are simple and straightforward, the judges feel it is not necessary for the disputants to 

waste time and energy on adjudication; 443  they have no difficulty revealing the possible 

outcome of the verdicts and turning to Role 5. For example, in case 48, when I asked the judge 

why he revealed the judgment, he answered, “I feel the result is very obvious, so I don’t mind 

telling the disputants.” 444 
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4.4.2.2.2 Mediation Rate Pressure 

The most apparent interest stems from the pressure of the mediation rate. As already discussed 

in Chapter 3, achieving the required mediation rate is one of the vital targets of their job, 

especially in recent years.445 As mentioned in Chapter 3, the judges feel relentless pressure to 

accomplish their goal. As one judge said, “I wish there were more collective disputes, so that the 

leaders are happy that the targets are being met; and I am happy, too, since I can concentrate on 

adjudication, instead of begging the disputants for mediation.” 446 Therefore, concluding cases 

through mediation is in itself a good thing. Cases 46 and 47, for example, happened directly 

under this pressure. In these two cases, the judge first adjudicated one case, then used the 

judgment to persuade the rest of the disputants with their similar claim to settle. 

4.4.2.2.3 Difficulty of Adjudication  

However, the pressure of the mediation rate is just one part of the story; another aspect concerns 

the possible difficulty of adjudication. As one judge said, “If you see a judge trying hard for 

mediation, he must be faced with a difficult case.”447 The difficulties can be summarized in 

several points. 

(1) The risk of having difficult disputants. For example, the judge wants to stop the 

plaintiff from appealing to the higher courts or prevent trouble that might originate in the 

judgment. Case 9 confirms this type: one disputant had a government background, and the judge 

felt it difficult to rule against him in a judgment, so the judge tried his best to mediate. 448 

(2) The risk of having “a wrong case” in the SPC’s Case Quality Evaluation System. A 

case might be regarded as “wrong” if it undergoes the following changes from the appellate 

court: “a. partial modification of the verdict; b. holistic modification of the verdict; c. rescinding 

the original judgment and referring the case to the original court for retrial; d. retrial”. It is 

important in such cases to keep the decision in line with the higher court. 449 As one judge said, 

“Difficult cases mean the ones [where] you don’t know what the intermediate court thinks, or 

the intermediate court clearly has a different view from yours.” 450 For example, in case 8, the 

judge mentioned that the intermediate court’s decision on this case might change, so he adopted 

Roles 4 and 5 towards the disputants.
 

451 This observation was also supported by lawyers. As 
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one lawyer said, “Especially when the cases involve the controversial issues, the judges easily 

switch to mediation, and prefer to mediate.” 452  

(3) The risk of spending too much time and effort on the case, or difficulty discovering 

the facts. Another judge mentioned that if the facts of the case are impossible to discover, 453 or 

it costs too much to uncover them, the best way to conclude the case is through mediation. The 

SPC’s Case Quality Evaluation system, which measures the time judges spend on dealing with 

the case, directly affects the evaluation of the judges’ work. For example, a judge mentioned 

that if the facts of the case are impossible to uncover or will take too much time, the best way to 

close the case is through mediation.454 

For the judges, mediation applies the magic trick of solving conundrums. If the disputes 

end up in mediation, the disputants cannot appeal, even if they can file a case with the 

intermediate court to revoke or apply for a retrial for the Civil Mediation Agreement. 455 The 

legal standards for revocation or retrial are much higher than appeals in civil cases. If the 

judges’ real intention is to evade the law, due to concerns of keeping the peace in society, or to 

evade the obligation of making a ruling, with concerns for the appeals court overruling the case, 

they can cover it with “the parties’ consensus” under the mediation agreement. As long as the 

agreement is accepted by both parties, almost no external force will question the process or the 

stories behind it. As one judge told me, “Adjudication directs the problems to me, while 

mediation steers the problem to the disputants.” 456  “When I adjudicate a case, I feel more 

responsible for the fairness to society. But when I mediate a case, I simply think I need to get rid 

of it as soon as possible.” 457 As such, mediation serves as a haven for the judges’ work, and it is 

not surprising that 93.6% of judges in China support mediation. 458 

However, closing a case through mediation does not necessarily entail using the most 

extreme means, namely revealing the judgment’s outcome to the disputants (Role 5). This 

disclosure can be risky, since what the judges say in the mediation might be used against them 

in future petitions, and they can be accused of “coercing disputants into mediation”. As the 

judge said responding to Case 1, “I definitely cannot provide a fixed answer on how I will rule. I 

cannot tell the disputants what I think of the case either, unless the fact or the rule is solid as a 

rock. It’s like a game, you have to know how it works. In this case, I can only tell the defendant 
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that he has to pay. But I will neither reveal what standards I would adopt, nor tell them how I’m 

going to rule. Otherwise, it will give them a handle to use against me. As a judge, I have to be 

cautious about that.” 459 This is confirmed by a lawyer, “During mediation, judges often say 

something seemingly affirmative.” 460 When the forthcoming judgment’s outcome is mentioned, 

either the result is crystal clear or the judges are exceptionally reluctant to resolve the dispute 

through adjudication; for example, if the trial will take too much time. Therefore, judges are 

cautious about using this strategy. 

4.4.2.3 The Dominance of the Judges’ Interests in Opting for Mediation 

This study shows that the choice between mediation and adjudication depends very much on the 

individual judge’s perspective. As one judge said, “For judges, in this bureaucratic system, it’s 

surely for their interests. The mediation brings honors, bonus, and promotion. It lowers other 

risks of being a judge: mediation means lower appealing rate, retrial rate, petition rate.” 461 As 

confirmed by another judge, “Mediation is very appealing: it avoids an appeal, sending the case 

back by the appellate court, and alteration of the verdict. From judge’s personal view and courts’ 

management view, we all want mediation.”462 

In current scholarship, scholars tend to consider that the “mediation rate set by the 

higher courts” is the yardstick for rating each judge’s work performance. However, this 

statement does not represent the whole picture. The mediation rate is only one reason that judges 

promote mediation. The deeper reasons are rooted in their work performance evaluation system, 

which is under bureaucratic control. For that reason, even if the mediation rate target is removed 

from the judges’ work performance evaluation system, there will not be a sharp drop in the trial 

judge mediation rate. The more judges believe in the separation of their adjudication role and 

mediation role, the less likely they are to press for mediation, unless the case’s nature is suitable 

for mediation (for example it is small, the dispute refers to personal feelings), and the chance of 

mediation increases. It is the same with the judges’ personal interests; the greater the risk the 

coming verdict involves, the more likely it is that the judge will promote mediation.  

Therefore, as shown in this study, the trial judges’ reasons for opting for mediation 

involve their own interests, not the disputants’ interests, nor the courts’ role in safeguarding law 

and justice. This might have an impact on the courts’ functions, which will be elaborated in 

section 4.6. 

4.4.3 Finding III on the Mediation’s Impact on Adjudication: An Inadequate Control 

The above findings have shown that mediation embeds the judges’ interests. However, this is 

not the only way that it exerts an influence on the courts' function; the other path lies in the 

possibility that mediation channels information to formal adjudication. 
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Many countries delicately regulate the separation between mediation and adjudication. 

Confidentiality in mediation is of great importance for its development. For example, article 4 of 

the European Code of Conduct for Mediators states, “The mediator must keep confidential all 

information arising out of or in connection with the mediation, including the fact that the 

mediation is to take place or has taken place, unless compelled by law or grounds of public 

policy to disclose it. Any information disclosed in confidence to mediators by one of the parties 

must not be disclosed to the other parties without permission, unless compelled by law.”463 

Even if it is questionable how much the Western trial judges can really keep the 

separation when they have done settlement on the same case, 464  however, the Chinese 

separation is obviously less strict. Only one clause prevents mediation information from 

flooding into the adjudication process. The provisions of article 67 of the Supreme People's 

Court on Evidence in Civil Procedures states, “In litigation, the acknowledgement by a party of 

a case fact for the purposes of reaching a mediation agreement or amicable settlement shall not 

be used as the evidence against him in the subsequent litigation.” This clause is vague and 

operationally difficult. In order not to breach the confidentiality of mediation, the bottom line is 

that the trial judges will not cite the disputants’ statement from mediation as evidence in the 

final judgment.  

As a result, the line between mediation and adjudication is so fragile that all judges 

interviewed acknowledged that their judgments are influenced by mediation in one of two main 

ways: the first way is through the mediation record of the failed previous mediation sessions 

conducted by other mediators; and the second is through the mediation sessions that the judges 

conducted themselves. 

4.4.3.1 Channel I: Mediation Records 

The mediation record is a script written by mediators about previous mediation sessions. 

Normally, it takes note of: the mediation process, statement of disputants, the offers made by the 

two parties, why mediation failed, and even a portrait of the disputants with descriptions like 

“unreasonable” or “emotional” in order to “attract the trial judge’s attention”.465 Here is an 

example of what was written in a mediation record: “The factory refuses mediation. The factory 

says, before labor arbitration, factory agreed to pay 3000 yuan. Now, if the court mediates, the 

factory will provide a symbolic amount: 1000 yuan.”466 Some case facts are also mentioned in 
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the record, for example, “the factory admitted certain misconduct, but denied the rest”467 or “the 

worker says his lawyer charges very high fee, so he did not want to lower the settlement 

amount”.468 

All the trial judges interviewed admitted that reading the records is inevitable and 

essential for their preparation for the trial. They want to learn about two points: (1) the bottom 

line and the attitude of each party towards future mediation and (2) the facts about the dispute. 

Judges seem not to find it problematic to know the information from previous mediation 

sessions, instead they hope to learn more facts.469 One government official told me that he even 

once got a call from a trial judge asking about the disputants’ statement of facts during the 

mediation session he conducted. “But it only happened once,” he said.470 

4.4.3.2 Channel II: Mediations That the Judges Conducted Themselves 

If a judge has conducted mediation on the same case beforehand, he brings his impressions on 

the disputants’ behavior during mediation to the litigation process. For example, if a disputant 

showed a very arrogant or uncooperative attitude during mediation, the judge might be inclined 

to punish him within his discretion.471 Judges mentioned that this inclination ought not to exist, 

but as human beings, it is hard to avoid. 

Other than this formal influence, it is worth probing how much the adjudication process 

can be affected by the information judges gained from the previous mediation session. A good 

way to explore this question is to examine the tension when the judge gets information from 

mediation beyond what the accessible evidence can prove. For example, the factory may 

acknowledge the working relationship with the worker during mediation, but in the trial, the 

factory does not admit it nor can the evidence prove such a relationship. I interviewed the judges 

about this scenario. 

All judges interviewed admitted that if the evidence rules472 are clear, the final verdict 

will not be influenced by the information they received during mediation. Even if the real facts 

are different from the legal facts, and the judges are aware of that, they will still ignore the 

factual information derived from the mediation sessions. This means, for example, that even if a 

factory admitted the working relationship with the worker in the mediation session, as long as 

the evidence cannot prove it, the judge still rules against the worker.  

But when it comes to a grey area or their own discretion, 473  the judges are quite 

susceptible to the information collected from mediation. 474  The legal facts supported by 

evidence and the real facts might be different. Chinese judges are faced with a dilemma about 

which one to support. As adjudicators, they should follow the procedural rules, but as 

                                                                 
467  Case 33(O). 
468  Case 42(O). 
469  Interview S20130328; Interview L20130401; Interview N20130329. 
470  Interview K20130913.  
471  Interview N20130329.   
472  For example, distribution of burden of proof. To prove the establishment of the working 

relationship, the worker has to provide evidence. 
473  For example, whether the termination of the labor contract was legal. 
474  Interview S20130328. 



134 

 

Peerenboom points out, China has historically favored substantive justice over procedural 

justice, and judges are also inclined to adopt the “facts” that they derived from the mediation 

sessions. Without a clear evidence rule, it relies on the judges’ professional conscience. Some 

judges prefer to dedicate more time to mediation to avoid delivering a verdict based on 

evidence,475  and some judges steer the fact investigation process in the trial towards their 

recognition of facts from the mediation session.476  

The above two scenarios may lead to a disparity between what was said in mediation 

sessions and what was recognized by the final judgment. For example, the worker heard the 

factory recognizing a working relationship with the judge present during mediation, but in the 

trial the factory denied it and the evidence could not prove it. Based on the evidence, the judge 

would rule against the labor relationship in the judgment. However, if the judge does so, the 

worker may protest.  As one judge acknowledged, it can be “a disadvantage of mediation, 

which calls for judges’ interpretation to the losing party”.477  

4.4.3.3 Problems 

Most judges expressed a prudent attitude towards the judgment following a failed mediation 

session. After all, the judgment can be tested by the appeal courts, so judges are vigilant about 

the use of evidence to support their judgment. Surprisingly, the disputants are not even 

conscious of the fact that the judges’ participation in mediation can give rise to bias in the 

following judgment, even if the mediation did not match their expectations.478 As one disputant 

said, “I don’t think the judge dares to rule arbitrarily.” Indeed, the judges do not intend to rule 

outside what is proper according to the hard law. 

Nevertheless, this study signals a problem when the law or the facts are ambiguous. In 

my fieldwork, I often heard judges discussing the merits of the case after mediation. This shows 

that a bias had been established after mediation. Judges even proactively use mediation as a path 

outside the trial to learn about the real facts (instead of the legal facts). For example, a judge 

sought to understand whether the worker had worked in the factory by talking to the worker’s 

lawyer in private outside the courtroom. In that case, the lawyer could not find any witness for 

this statement, so the issue was not discussed in the official hearing. The lawyer explained the 

case in detail to the judge. After that, the judge told me that he believed him. Later the judge 

exerted more pressure on the factory during the trial.479 For many cases similar to this one (i.e., 

legally obscure or the legal facts might contradict the real facts), the judges feel hesitant to rule, 

since if the appellate court finds more evidence, they tend towards the real facts instead of the 

legal facts.480 
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Therefore, even if the first instance court rules purely based on the existing evidence, there 

is no guarantee that the judgment will not be overruled). 
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This affirms the reasons for opting for mediation. Since adjudication and mediation are 

intertwined, it facilitates the judges’ ability to turn to mediation whenever necessary for their 

own interests. 

4.4.4 Sub-conclusion 

The above section clarified the extent to which the three different courts’ roles and interests in 

court mediation mentioned in Chapter 2 are reflected in Chinese trial judge mediation. This 

study found that Chinese trial judge mediation is still a judge-centered system; disputants only 

cooperate with trial judges; and the courts’ role in safeguarding law and justice is not protected 

in trial judge mediation. Admittedly, trial judges maintain their identity as judges during 

mediation sessions; some mediation (such as Roles 4 and 5) involves the judges revealing the 

forthcoming judgment (part of it) and trying to realize the disputants’ legal rights through 

mediation; the mediation agreement fits into the legal framework. However, the reasons for why 

the judges opt for mediation stem mainly from their own interests. Those interests are not 

confined to the mediation rate target, which is the presentation of the problem. The deeper 

reasons are rooted in the judges’ work performance evaluation system, which is under 

bureaucratic control. Mediation clears the dockets and puts an end to the ongoing judiciary 

procedure. It functions as a black box that may conceal the judges’ interest in the name of party 

consensus. The disputants’ interests are clearly not at the center of the system.  

 

4.5 Disputants’ and Lawyers’ Perspective 

Despite the judges’ embedded interests in trial judge mediation, it is worthwhile exploring what 

trial judge mediation means to the disputants. After all, the judges’ interests do not necessarily 

undermine the disputants’ interests. However, the existing empirical materials show numerous 

cases concluded by mediation that culminated in retrial or petition to the court.481 For example, 

an intermediate court in China reported that 279 out of 784 (35.59%) petition cases were related 

to mediation being forced on the disputants by the judges.482 Another study showed that in 

2010, 11.59% of mediated cases ended up in future petition from the disputants. Among the 

mediated cases, 10% applied for retrial in 2010 and 2011. These studies suggest that the 

disputants are not satisfied with the court mediation.  

To explore the disputants’ perspective, the discussions will focus on two aspects: the 

mediation process per se, and the broader role that trial judges play in the case, including their 

subsequent adjudication role.  

                                                                 
481  Retrial and petition are different than appeals. Retrial and petition are means outside the 

formal appeal system in procedural law.   
482  Zhang, Minshi Susong Tiaojie Jieanlü Shizhengyanjiu (the Emperical Study of Civil Judicial 

Mediation Rate), 31  
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4.5.1 Satisfaction with the Mediation Process: Result-Oriented 

As demonstrated in Chapter 2, the quality of mediation is evaluated from the disputants’ 

perspectives in theory: (1) satisfaction with the experience of the process and its fairness, and 

the relationship is fixed; (2) efficiency, the process saves cost and time; and (3) effectiveness, 

the process achieves a settlement outcome. 

I did the fieldwork with the above framework in mind but discovered that the Chinese 

disputants had different understandings of the factors affecting their satisfaction with the 

mediation process. Despite it being relatively difficult to separate mediation from the litigation 

process per se, this part of the study concentrates on the disputants’ perception of the mediation 

process. 

4.5.1.1 Elements Affecting Satisfaction with Trial Judge Mediation 

a. Whether mediation is evaluated as an independent process. In theory, satisfaction with the 

mediation result is different from satisfaction with the mediation process, but I found it hard to 

distinguish this in the interviews. I needed to explain the difference between the result and the 

process so that the interviewees could tell them apart, but not all of them succeeded in 

understanding the distinction. The disputants’ evaluation of the mediation result very much 

depended on their expectations. With high expectations, even if they were not satisfied with the 

result,483 they found it difficult to evaluate the process.484 For example, “I couldn’t tell, because 

it was such a short time. I do think if the dispute can end up in mediation, there is no need to 

waste time [on litigation].”485 Another example is “I have been through the process for a long 

time already. I feel mediation is useless.”486 Some of the disputants answered “fine” without 

further explanation. 487  Except for two cases, 488  most of the competent answers (12 

interviews)489 came from the disputants who had reached an agreement before the interviews. 

The above observation shows that most of the disputants interviewed were too ignorant 

to evaluate the trial judge mediation unless the process yielded a mediation agreement. If the 

mediation failed, the disputants tended to treat mediation as a part of the trial process without 

any independent significance. 

b. Elements affecting satisfaction with the mediation process. Among the disputants 

who evaluated the mediation process (most of whose mediation agreements were successful), it 

was natural to assume that they were more likely to view the mediation process positively since 

an agreement had been reached. However, this study shows that a similar number of disputants 

                                                                 
483  Case 28(F). 
484  Case 5(W); Case 14(W); Case 25(W). 
485  Case 14(W). 
486  Case 20(W). 
487  Case 31(F) belongs to type 5. 
488  Case 10(W) and Case 6(W). 
489  Case 1(W); Case 1(F); Case 2(W) ; Case 8(F); Case 11(F) ; Case 15(W); Case 19(W); Case 

28(W); Case 31(F); Case 24(W); Case 26(W); Case 28(W). 
489  Case 1(W) belongs to type 2. 
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view the mediation process negatively.490 This suggests that reaching an agreement does not 

necessarily lead to a positive evaluation. 

In the positive group, the disputants mentioned that their satisfaction was derived from 

the following aspects. (1) The judge looked after their interests in the mediation agreement.491 

(2) The judge clarified what they could expect in the subsequent adjudication. “Because the 

mediator made it clear what right I deserve. As mediators, they should make it clear what claims 

can be supported, and what couldn’t. This is the most important issue.”492 (3) The judge had a 

good attitude. For example, “she shows a sincere attitude towards both parties. I feel that she 

puts herself in the position of both parties.”493 

In the negative group, the disputants mentioned (1) the most significant problem lay in 

the opacity of the session. In the mediation black box, the judge caucused with both parties 

separately, and no information was exchanged afterwards. The judge also kept pointing out the 

strong points of the other party and the weak points of the present party, which made the present 

disputant feel like a conspiracy was going on behind his back.494 As a disputant said, “One party 

left the room while the mediator talked to the other one. The mediation sessions are all back-to-

back. We didn’t know what the other party thought. Both parties can discuss face-to-face, but 

the judge dominates that process. He didn’t allow us to meet the other party. We are all 

protected by the judge and can only meet the other party in a hearing. The mediation process is 

not so transparent. We don’t have adequate information, how can we make a compromise?”495 

According to a lawyer who specializes in labor disputes, unprofessional disputants often 

complain about the lack of transparency in mediation. The lawyers said, “Many workers ask 

why the judges speak for the other party. They believe that they are all corrupted! All officials 

shield one another! Even if the workers reached an agreement through mediation after all, they 

still don’t appreciate what courts do, but think they themselves sacrificed their interests to make 

a compromise.”496 Some workers also echo this concern and suspect that the judges are biased 

towards the other party.497 (2) Judges mediate by “messing things up”, without mentioning right 

and wrong, or evaluating evidence properly. This is the most frequent answer provided by the 

interviewees.498 For example, one worker said, “The judges should apply the law. They should 

                                                                 
490  Positive Group: Case 1(W); Case 8(F); Case 15(W); Case 28(W); Case 31(F); Case 11(F); 

Case 24(W); Case 10(W). Negative Group: Case 1(F); Case 2(W) ; Case 6(W); Case 19(W); 

Case 26(W); Case 28 (W). 
491  Case 1(W) belongs to type 2. 
492  Case 15(W) belongs to type 2. I did not observe the judge making an effort to distinguish 

right from wrong. Case 10(W) judge did caucuses, using type 5 mediation activity towards 

the worker. Case 11(F) belongs to type 4.  
493  Case 28(W); Case 24(W). 
494  Case 1(F), the judge did caucuses, and the case belongs to type 4 and 5. Case 6 (W) belongs 

to type 3.  
495  Case 1(F). Another example, “I haven’t seen the defendant, how can I say if I’m satisfied. 

The mediation should be held between two parties; altogether, this is what mediation should 

be”. Case 19(W). 
496  Case 26(L). 
497  Case 26(W) ; Case 28(W). 
498  Case 2(W) belongs to type 2 and 3; Case 26(W) belongs to type 4. Case 28(W) belongs to 

type 3. Case 11(F) belongs to type 4. 
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be fair. They should distinguish right from wrong. This is a court. However, in this case, he 

always tries to persuade me to make a compromise.”499 (3) Judges implied the adjudicating 

results, and the disputants felt their rights were restricted. 500  They felt that the judges 

deliberately bluff so to make them settle.  

c. The Trajectory of Disputants Evaluating the Trial Judge Mediation Process. 

Bearing the above findings in mind, and based on the interviews and the cases collected, this 

section explores the general scenario of the disputants’ evaluation of the trial judge mediation 

process.  

If no agreement is reached, then the disputants seem unaware of the mediation process; 

they cannot distinguish mediation as an independent process from adjudication or the trial 

process. Contrary to the Western way of evaluating mediation as an isolated and independent 

procedure, the Chinese way has not developed any independent values unless agreement has 

been reached by mediation.  

If a mediation agreement has been reached, the disputants’ evaluation takes two paths: 

the mediation agreement and what happened during the process. In the interviews, most of the 

disputants’ negative remarks referred to their problems with the mediation process, while 

positive remarks concerned the fact of reaching an agreement rather than their satisfaction with 

the process. For example, since the mediation resulted in an outcome, the judge must have taken 

care of their interests. Thus, concluding cases through a mediation agreement indeed leads to 

satisfaction with the result, as already known from the literature: efficiency (process saves cost 

and time) and effectiveness (mediation achieves a settlement outcome). However, it is difficult 

to find an evaluation of the process, i.e. fairness and fixing the relationship between the two 

disputants. Although the latter is the core issue of the application of mediation, it is rarely 

mentioned by the disputants. 

In short, mediation indeed saves time and puts an end to the disputes if an agreement is 

reached. Chinese trial judge mediation is most satisfying in the eyes of disputants if an 

agreement is reached that serves their interests. It is least satisfying if they saw the judge’s bias 

or there were problems with the process, and they had to give up their interests to reach an 

agreement. The efficiency and effectiveness can only be evaluated by the disputants in the sense 

of the result (mediation agreement).  

Under these conditions, the disputants easily consider mediation as a part of the trial 

process, or a way to realize court’s adjudication function. The next section explores the 

confusing relationship when mediation fails and the disputants view it as part of the court 

procedure. 

4.5.1.2 Benefits and Drawbacks of Concluding Cases through Mediation 

As mentioned above, disputants often feel satisfied when they have reached a mediation 

agreement. This is consistent with the existing research reporting a high supportive rate for 

mediation from the disputants and lawyers (77.7% and 83.8％,respectively). Some disputants 

choose to accept the mediation agreement even if they are dissatisfied with the mediation 

process, so why do the disputants and lawyers “reluctantly” settle? This study finds that the 

                                                                 
499  Case 19(W). 
500  Case 26(W) belongs to type 4. 
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disputants often interpret the question of “How do you like mediation? ” as identical to the 

question of “how do you like it if the case is solved through mediation?” Clearly, most 

disputants and lawyers believe that if a dispute can be solved without litigation, then it is worth 

doing so. The following section explores the benefits of concluding the case through mediation. 

The fieldwork shows that most disputants consent to the mediation agreement for 

practical reasons: to save time, energy and effort, and avoid the arduous enforcement of 

verdicts.501 As one worker said, “This [litigation] procedure has been going on for a whole year. 

My son needs to work, every time he has to appear in court, he needs to ask for leave from his 

current job.”502 The practical needs, especially the benefit of enforcing the verdict, have been 

confirmed by the field data. From a docket examination in Court M, extending from May 2012 

to May 2013, only 25 labor-related cases concluded by mediation agreements applied for 

enforcement in Court M, while 86 cases concluded by adjudication did.503 This confirmed the 

judges’ opinion that mediation leads to better voluntary performance of the legal obligation. It 

also shows that if agreements are reached, mediation indeed serves as an efficient means of 

dispute resolution.  

The disputants chose not to settle for the following reasons. (1) They prefer the judge to 

hear the case and distinguish right and wrong.504 (2) The offer from the other party was much 

lower than what they expected, or the mediation result was far from satisfactory. 505 

The above findings show that the disputants choose to have the case settled for practical 

reasons, while they remain in adjudication for a dichotomous decision or for a satisfactory 

result. 

Lawyers also see “concluding the case through mediation” as positive for their clients; 

the dispute can be concluded quickly, saving the lawyers energy and time.506 For the obligor, 

mediation means the obligee compromises on the amount to be paid, so that the obligor pays 

less in fact.507 

The situation is more complicated regarding the lawyers’ own interests. Their 

willingness to settle cases depends on how they charge the litigants. If the lawyers charge the 

disputants contingent fees, which are calculated as a percentage of the client’s compensation, 

then they tend to close the case through litigation. As one lawyer explained, “If the disputants 

give up a lot of their claim, the lawyers won’t agree. If there is a 90% chance to win it all, and 

you are asking me to give up 40% of the claim, I wouldn’t do it.”508 

Lawyers also worry that mediation can be used as a strategy of delaying the dispute 

resolution process, “I don’t like mediation. Lawyers don’t like mediation, and my clients like it 

even less. Because mediation extends the dispute resolution process. It takes so long for the 

plaintiff [obligee] to realize his legal rights. Under the current conditions, even the simplest case 

                                                                 
501  Case 2(W): “I have neither the energy nor time to waste on this matter. I have more pressing 

things to deal with. I’ve got another job, which starts imminently.” Case 20 (W). 
502  Case 11(F); Case 24(W); Case 26(W); Case 28(F); Case 41(W); Case 41(F). 
503  Data obtained by examining the documents. 
504  Case 10(F); Case 43(W). 
505  Case 27(W). 
506  Interview 20130416Lawyer; Interview 20130507Lawyer. 
507  Interview 20130723lawyer. 
508  Case 34(L). 
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easily takes half a year. This delay happens in the name of mediation.”509 Most of the lawyers 

mention the mediation before the official case acceptance procedure (since Chinese regulations 

set a time limit on the trial process: the case has to be concluded within 3 months for a summary 

procedure, 6 months for an ordinary procedure, and any extension has to be granted by a 

superior judge). Since this process does not belong to the trial judge mediation being discussed 

in this chapter, its meaning and practice will be explored in Chapter 5. 

4.5.2 Mediating Judges or Judging Mediators? Disputants’ Confusion on Trial Judges’ 

Role 

This section examines the disputants’ perception of the trial judges’ role through the mediation 

process. How do they view the trial judges’ role in general, and can they separate the role of 

mediator from the role of adjudicator? Furthermore, how do disputants perceive the 5 different 

roles presented in section 4.3 “Judges’ Roles in Mediation”?  

4.5.2.1 Perceiving Trial Judge’s Roles in General 

The study reveals that the disputants find it difficult to distinguish between judges working as 

adjudicators or mediators. Among the 26 interviewees who talked about this distinction, 15 

admitted that they did not understand the difference at all.510 Ten interviewees focused on direct 

observations of the judges’ performance, for example, “adjudication means the parties present 

their cases with evidence, while mediation means both parties make a compromise, and solve 

the dispute anyhow”.511 “Mediation may happen a lot of times, while the trial happens just 

once.”512 “The judge is serious in a trial, but a bit easy going in mediation… I can feel the 

difference from her tone and her attitude.”513 Only one factory representative educated in law 

school could give more details.514 All the interviewees believe that the judges were mediating in 

their role as “judges”,515 which means their authority was derived from the courts and involved 

applying rules and possibly adjudicating later. For example, a disputant said, “He is a judge, 

what he says is the law.” 516 This is consistent with the judges’ mindset when they mediate: they 

also bear the identity of being adjudicators. 

However, this leads to the confusion in the expectations of the judges’ role in mediation. 

The disputants have problems considering trial judge mediation as a process that should 

distinguish right and wrong or as a purely dispute resolution-oriented process. On the one hand, 

                                                                 
509  Case 4(L). 
510  Case 19(W); Case 25(W). 
511  Case 8(W). 
512  Case 9(W). 
513  Case 20(W). 
514  Case 1(F). 
515  Case 9(W); Case 10(F); Case 11(F); Case 25(W); Case 28(F); Case 31(F). 
516  Case 10(F). 
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disputants believe that mediation ought to be based on the clear distinction of law.517 As one 

worker said, “This is a court, so I think it should be solved through law, and according to law. 

Otherwise why should we come to court? Both parties would accept the proposal if the 

mediation is done in that way.”518 Other interviewees mentioned that the mediation only had to 

lead to an agreement; good mediation means “we come up with a consensual agreement”,519 and 

the result is “substantively fair and reasonable”,520 “both parties are fully convinced”.521 

A similar confusion is also found among lawyers. Despite the fact that lawyers can 

distinguish between mediating and a hearing, they did not seem to have an uniform idea about 

what role the law should play in the trial judge mediation process. In other words, the goal or the 

priority of trial judge mediation remains unclear: should the judges distinguish right from 

wrong, or should they simply put an end to the dispute? 

Some lawyers think mediation is not a place for the law.522 They believe the judges 

“don’t need to apply a consistent standard to both plaintiff and respondent, but do whatever they 

can to push the agreement.” 523  However, other lawyers feel the judges should pay more 

attention to the law,524 as they say “when it comes to the trial judge, it’s about the law. But of 

course, in a trial, not only will the judges consider the evidence, but they will think about the 

real facts, too.”525 

Lawyers have a complicated attitude towards trial judges participating in mediation. 

Some believe the goal of mediation is “to solve the problem quickly, whether through mediation 

or adjudication”.526 In their eyes, mediation is just one means a judge can use to solve disputes, 

so the lawyers have no problems with it. However, lawyers who pay more attention to the 

courts’ adjudication role express worries about the side effects of trial judge mediation. As one 

said, “When it comes to the case that I’m not sure what the result is, I really hope the court will 

give me a verdict, and tell me what is the right thing to do, but usually the judges think the 

opposite.”527 Another lawyer said, “I can learn something from the adjudication, but not much 

from the mediation. The judges don’t distinguish wrong and right, so after the mediation, I often 

don’t know what the result is. The judges do not provide an analysis based on the law and the 

legal theories. Usually, the judges cannot analyze that well either. Especially when the cases 

involve controversial issues, the judges quickly switch to mediation, and prefer to mediate. I 

think if I don’t agree, I need to appeal, etc., why not just mediate the case now…”528  

                                                                 
517  Case 1(F); Case 3(W); Case 6(W); Case 6(W);Case 9(F); Case 10(F); Case 15(W); Case 

19(W); Case 25(W). 
518  Case 15(W). 
519  Case 27(W). 
520  Case 1(W).  
521  Case 11(F). 
522  Case 2(L); Case 4(L); Case 27(WL); Interview 20130507Lawyer. 
523  Case 4(L). 
524  Case 9(L); Case 10(L); 20130416Lawyer; 20130723 lawyer(1). 
525  Interview 20130416Lawyer. 
526  Case10 (L). 
527  Case 24 (L). 
528  Case 27 (L); Case 30(L).  
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In this way, both disputants and lawyers find it difficult to make a distinction between 

judges working as adjudicators or mediators. But even if they succeed, they have divergent ideas 

of what the mediation role and the adjudication role ought to be. 

4.5.2.2 Perceiving Different Roles of Trial Judge Mediation 

The disputants’ perception of the intertwinement of judges’ role as mediators and adjudicators 

led to various reflections and interpretations of the judges’ words during the mediation session. 

Those reflections and interpretations could clearly be observed, and they differed depending on 

the nuanced role that the trial judge undertook. This section portrays the disputants’ 

interpretation of the judges’ role in the 5 types of mediation, namely Role 1 “go-between”; Role 

2 “facilitative bargaining”; Role 3 “evaluative bargaining”; Role 4 “adjudicator abroad”; Role 5 

“providing information on the anticipated verdict, or linking the mediation directly to the 

anticipated judgment”. 

(1) Even in Roles 1, 2, and 3, the judges’ persuasive words could still be easily over-

interpreted. Lay disputants experience more uncertainty in interpreting the judge’s words. For 

example, in one case, a disputant who did not want to settle still settled in the end. He explained 

to me why he changed his mind,  

I think the judge really wants me to mediate. If not, for such a small 

case, why did he ask about my willingness to mediation over and over 

again? If I don’t mediate, I feel that the judge would rule against me. 

Our behaviors in mediation definitely will have an impact on his 

ruling…. [Y. Li: What makes you think so?] After the trial, he can just 

move on to delivering the verdict, but why did he insist on mediation? I 

was wondering if the case was against us. Why does the judge want to 

help them? It doesn’t make any sense.529 

Another example involved a worker who believed the “risks” mentioned by the judges 

meant that “if I’m not going to accept the offer from the other party, it’s going to cost my life!”530 

However, from my observations and the interview with the judge, the judge did not have an 

intense desire for mediation, nor did I observe any clearly evaluative or suggestive words. Yet for 

the inexperienced disputants, since they have no clue that a judge has to ask about the disputants’ 

willingness to mediate as an inevitable part of the hearing, they easily misunderstand the process. 

(2) Role 2 is supposed not to involve any judging roles in the mediation, but the judges 

fail to meet some of the disputants’ expectations of an adjudicative role and making 

dichotomous decisions.531  As the worker in case 28 who had just experienced the judge’s 

“facilitative bargaining” said, “I understand the judge wants to end the dispute and finish her 

job. But you cannot sacrifice the law. The company should pay us, and there is a legal ground 

for this compensation! It’s not like the dispute ends, as long as the company pays. I feel the 

                                                                 
529

  Case 37(F). Case 28(F) (This happened to another disputant who felt, “If I didn’t agree to 

settle through mediation, then there is high chance that I will lose the case”).  
530

  Case 43(W) (This is an “evaluative bargaining” case, and the judge only mentioned the risks 

of realizing his rights and the delay of the trial). 
531

  Case 41(F). 



143 

 

judge should use the law as a benchmark; then mediation works around it. If I’m the one with a 

strong case, I will get more, and I ought to get more. There is not always a middle way.”532  

(3) In Role 4, if the judge shows too much uncertainty and arbitrariness during the 

mediation, this confusion can provoke a backlash from the disputants about the fairness of the 

whole dispute resolution process. For example, in the case that ended up in a fierce physical 

collision, the worker thought that she had given up a great amount of money based on the judge’s 

opinion, and the judge promised to settle that day. But the judge was inconsistent, and the other 

party did not accept the proposed settlement result by the judge in the end. With the failure of 

mediation, the worker thought the judge was corrupted, and she believed that the coming 

judgment would be against her interests, so she tried to use violence to fight against the 

unfairness. 533 

(4) Roles 4 and 5 create a scenario of being under the “shadow of individual judges’ 

ruling” instead of the “shadow of the law”. The disputants often worry that if they do not agree to 

settle the case, the judge will rule against them.534 This is confirmed by a lawyer’s words, “If the 

judge analyzes the case individually with the disputants, it will significantly affect the judgment 

of my clients. The trial judge has the power of verdict. It’s totally different than other mediators 

to the disputants.” 535  In this way, judges steer the parties towards negotiating within the 

anticipated verdict, which is case-tailored, not repeatable, and very uncertain. 

(5) As mentioned before, many judges use caucuses in mediation, and this strategy leads 

to the opacity of the session. In the mediation black box, the judge caucused with both parties 

separately, and no information was exchanged afterwards. Furthermore, the judge kept pointing 

out the strong points of the other party and weak points of the present party, which made the 

present party feel that there was a conspiracy going on behind his back.  

As mentioned in the last section, since disputants and lawyers have divergent 

understandings of what role trial judges ought to play in mediation, someone will always be 

disappointed. For the people who believe the ultimate goal of trial judge mediation is to solve 

disputes, they are disappointed if the judges did not put much effort into mediation and 

overestimate the judges’ words. However, for those who care more about getting a legally fair 

and just result, they are easily disappointed by both the “lawless” mediation procedure and the 

“under-the-shadow-of-individual-judges’ ruling” procedure. 

4.5.3 Why the Disputants Stop Trusting the Judges’ Words 

Among 12 lay interviewees who all experienced Roles 3-5 mediation,536 3 of them trusted the 

judges’ words,537 whereas 9 told me that they did not believe what the judge had said.538 All of 
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  Case 28(W). 
533

  Case 21(O). 
534

  Interview 20130903Lawyer(1). 
535

  Case 40(L). 
536

  It means the judges revealed what their evaluation of the case was to the disputants. 
537

  Case 9(F) belongs to type 4; Case 10(F) belongs to types 4 and 5; Case24(W) belongs to 

type 4. 
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the disputants mentioned that they trusted other evaluative opinions more than the opinions from 

the adjudicators. The “other” evaluative opinions included, for example, an earlier labor arbitral 

award539 and their understanding about law.540 Some of the disputants even said “I don’t think 

the judge has a solid legal ground for his interpretation”,541 or said “The judge can say anything 

he wants in mediation. I don’t believe what he says”.542 

Lawyers trust the trial judges’ words even less. The interviews with trial judges showed 

that the lay disputants are in fact still vulnerable to the judges’ words.543 In a lawyer’s words, 

“the lawyers know what the adjudication result should be, but the disputants do not.”544 A lawyer 

shared a story about how he distrusted a judge’s words: 

The judge told my client that he would eventually lose the case. As a 

lawyer, I clearly know that I won’t lose the case, I will absolutely win it. 

But when the judge told my client, my client got frightened by it, and he 

was considering having the case settled. As I was standing in front of 

them, I could not tell my client that the judge was bluffing. So I smiled 

at the judge and asked, ‘Could you tell me on what basis you will rule 

against me?’ Then the judge was speechless. I secretly wrote a note to 

my client, and told him to stop believing in the judge, and there is no 

way that we can lose the case.545  

So what stops the disputants from trusting the judges’ word? This study finds that the 

answer lies in the context of both the disputants’ and the lawyers’ perceptions. Five disputants 

clearly assumed the judge’s urging towards mediation was due to his/her eagerness to end the 

dispute as soon as possible:546 “he needs to have his job done, and get rid of it as soon as 

possible.”547 Some of them even pointed out explicitly, “Judges may mediate under the pressure 

of the evaluation system and the case-closing rate. So they push mediation like this.” 548 

“Unfortunately, I feel mediation is not in the disputants’ interests.”549 

Most of the disputants end up in court only once or twice in their life, so their 

expectations of judges are far from clear. The lawyers or other experienced participants showed 
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  Case 1(F1) belongs to type 5; Case 1(F2) belongs to type 5; Case 11(W) belongs to type 4; 

Case 3(W) belongs to type 3; Case 6(W) belongs to type 3; Case 48(F) belongs to type 5; 

Case 11(F) belongs to type 4; Case 28(W) belongs to type 3; Case 43 (W) belongs to type 3. 
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  Case1(F1); Case 28(W). 
540

  Case 11(W). 
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  Case 1(F1). 
542

  Case 6(W). 
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  Interview 20130723Lawyer; Interview 20130904Lawyer. 
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  Case 42 (LW). 
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  Interview 20130507Lawyer. 
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  Case 2(W); Case 14(W). 
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  Case 3(W); Case 20(W). 
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  Case 7(W). 
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  Case 3(W). 
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a more skeptical attitude towards the judges’ evaluative words in mediation. “The judge would 

say anything to make me settle. That’s it.”550 “The judge will always say something against us 

to make us settle.”551 This finding was confirmed by several lawyers.552 Moreover, even if the 

judge gives the exact result of the judgment, the lawyers cannot trust it fully because “the judges 

could be bluffing”.553 The lawyers have their own perception of cases, “We know that what they 

say in mediation can be a lie, so we can only count on ourselves in the dispute resolution 

process.”554 When the lawyers were asked to guess whether the judges would adjudicate in the 

way that they said during mediation if the mediation fails, the lawyers said, “Not necessarily. 

We need to judge for ourselves.”555 

This study finds that the distrust expressed by lawyers or other experienced participants 

stems from the fact that they know more about the courts’ interests in mediation.556 As one 

lawyer said, “The judges need to make both parties feel that they have disadvantages in the case, 

so they should both mediate. They cannot leave one with expectations.”557 They have a clearer 

understanding of the judges’ interests in the case, so they feel that concluding the case through 

mediation involves “taking care of the relationship with the court and doing the judge a personal 

favor”.558 As one lawyer said, “The judges have their evaluation system, and the verdict is risky 

for them. If the law is ambiguous, then it is logical that they prefer not to take risks. I like a 

verdict that has a sensible rationale, as then even if I’m going to appeal, I know where to start, 

but the judges don’t like that, since they are under great pressure to deal with cases.”559Another 

lawyer said, “Judge L called me countless times. I feel that the dispute is a thorny problem for 

judge L. Then I chose to be the judge’s puppet, telling the company to agree to the mediation 

agreement.”560  

The lawyers believe that in order to uphold sustainable relationships with the judges, 

agreeing to mediation is one of the favors that have to be done. Therefore, even if some lawyers 

do not want to proceed with mediation, most of them still agree when the judges ask whether 

they are willing to. As one lawyer explained, “Some judges think that if I don’t agree to the 

mediation process, it means I have no faith in mediation and I’m not sincere. So I don’t dare 

reject the idea of mediation directly, and have to proceed with the procedure. Then if we cannot 

reach an agreement in the process, it’s not about me not being cooperative with the courts’ 

work.”561 
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Since the experienced disputants and lawyers understand the judges’ interests, and some 

know the tricks, they do not trust the judges’ words.  

4.5.4 Sub-conclusion 

When it comes to the evaluation of trial judge mediation, both disputants and lawyers have 

difficulty in distinguishing the judges’ role and the relationship between mediation and 

adjudication.  

(1) From the disputants’ perspective, the mediation process has not yet established an 

independent significance. It can hardly do so until it yields a successful mediation agreement. 

The compromise from the mediation agreement leads to pragmatic benefits, such as ending the 

dispute quickly. This is a necessary but not a sufficient condition for a satisfactory dispute 

resolution. It is not until the mediation agreement is prepared that the disputants can reflect on 

the mediation as an independent process and evaluate how the process went.  

Reflecting on the caucuses and arbitrariness in the mediation process, disputants easily 

form an impression that the court is in charge. Even if mediation leads to a compromise, it does 

not mean that there will be no petitions. In this way, many disputants concluded cases with a 

mediation agreement but felt dissatisfied, so it is not surprising that a mediation agreement can 

be a source of complaint. The mediation is no longer the problem between two parties, as the 

court plays an important role as another interested “party”. 

(2) Not all mediation leads to a mediation agreement, and the disputants’ evaluation can 

be mingled with their expectation of adjudication. When the mediation process fails, the 

disputants treat the mediation process as part of, and inseparable from, the adjudication process. 

Different mediation styles observed in the field give rise to different concerns expressed by the 

disputants, and the follow-up adjudication process leads to the disputants’ perception of 

believing judges ought to safeguard law and justice. 

 (3) Another important element found in the fieldwork is that the disputants perceive the 

judges’ and courts’ interests clearly in the dispute resolution. This explains why the judges often 

think they mediate for the disputants’ interest while the disputants do not echo this belief. This 

causes the disputants to stop believing in the judges’ word. The findings are presented in figure 

4.3. 
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Figure 4.3 Disputants’/lawyers’ evaluation of trial judge mediation 
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documents stating what the trial judge mediation’s function is, so the boundary of the practice is 

hard to identify; (2) the paths summarized from the practice are too pragmatic and centered on 

the judges’ interests. Instead of being an ideal “disinterested third party” in dispute resolution,562 

Chinese trial judges have been using mediation to realize their own interests. As the new SPC 

Case Quality Evaluation system develops, concluding civil cases through mediation becomes an 

important evaluation standard for judges. 563  This assertion is supported by the judges’ 

motivations for promoting mediation in courts M and P in the fieldwork. With their interests,564 

Chinese judges become interested third parties. They push the cases that are most problematic to 

their interests harder towards mediation.  
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In light of the analytical framework proposed in Chapter 2, the rise of the trial judges’ 

interests leads to two strands of influence on the other two functions of the courts, which will be 

addressed consecutively: (1) trial judges’ role in dispute resolution; (2) trial judges’ role in 

safeguarding law and justice. 

Trial judges’ role in dispute resolution. Shapiro mentions a phenomenon that is in line 

with the Chinese situation: the introduction of the interested third party. He states that in a 

dispute resolution process, the introduction of a neutral third is meant to introduce “a third 

interest: that of the government, the church, the landowner, or whoever else appoints the 

official”.565 The introduction of the interested third can create tension because the courts (to 

resolve conflicts) need to persuade the parties that judges and laws they have not chosen 

nonetheless constitute a genuine, neutral third. “For neither of the conflicting parties is likely to 

accept anything other than pure mediation from a third who is tied to his opponent. That is, so 

long as the third exercises any independent influence over the outcome, he must demonstrate his 

independence of the party who achieves the more favorable outcome if he is to achieve the 

consent of the less favored.”566 This is the only way to keep the dispute resolution triangle (two 

disputants and a neutral third) stable. If one of the parties perceives the interests represented by 

the judge as hostile to his own and favorable to his opponent, the basic social logic of the court 

will disappear. This is the only way to justify the existence of the neutral third. 

Trial judges can favor one party over another for various reasons – corruption is the 

most common one. However, as shown in the previous empirical study, Chinese judges’ 

interests in mediation also include institutional pressure, i.e. finishing mediation targets, 

avoiding wrong cases, and keeping disputants peaceful. Channeled through the SPC’s Case 

Quality Evaluation system, those interests are closely related to the judges’ personal interests. 

Many trial judge mediation processes involve lots of bluffing, caucuses, no interchange of 

information…not to mention the judges’ tendency to reveal information against the present 

disputants’ interests so as to lower their expectations. Recalling how the Chinese disputants 

perceive the process, their confusion, distrust, and doubts exactly reflect Shapiro’s theory that 

disputants feel that the third party has its own interests in the dispute and is probably working 

with the other party (otherwise they might wonder why the judge keep talking for the other 

party?). Therefore, it is not surprising that it results in Shapiro’s “disappearance of the basic 

social logic of the court”. Furthermore, in the Chinese case, the disappearance of basic social 

logic is aggravated since the compromises have to be made by both parties to reach an 

agreement; therefore, the parties can both perceive that the judges are “speaking for the other 

disputant”. This explains why even if an agreement is reached, both parties are skeptical about 

the mediation process. 

The root of the judges’ interests stems not only from the individual level also from the 

institutional level. Many scholars have already challenged the voluntary nature of trial judge 

mediation in China. As examined so far, with the collapse of the logic of dispute resolution, 

there is little space for the disputants to act voluntarily. Since the issue is institutional, it cannot 

be improved through simply “calling for respecting the disputants' wishes” as stated in the 

SPC’s documents. As Shapiro predicts, with the collapse of the basic logic, the courts cannot do 

their dispute resolution jobs properly. 

                                                                 
565 Ibid, pp.18-19. 
566

  Ibid, pp. 14-16. 
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Trial judges’ role in safeguarding law and justice. The trial judge mediation leads to 

two problems: the first concerns the responsibility of dichotomous decision-making, and the 

second is about Fiss’s questioning of the disparity of disputants. 

This study shows that the more personal risks the disputes involve and the more difficult 

the legal issue is, the less likely judges are to deliver a verdict; this makes it more difficult for 

the disputants to learn right from wrong, and for the law practitioners to know what the rule is. 

There are two problems with this scenario. On the one hand, justice is not being done in the 

court, since the judicial power is apparently not being used to guarantee the public norms that 

are chosen beforehand, and the disputants with grievances cannot be heard. The courts are thus 

in danger of losing their function of being seen as delivering justice or distinguishing right from 

wrong. On the other hand, since no one (including the judges) knows what to do in the difficult 

cases, this leaves the current bargain or the future bargain under the “shadow of individual 

judges’ ruling”, and the judges use the uncertainty of legal norms as a strategy in their 

persuasion. Among law practitioners, this strategy leads to a state of confusion with legal norms 

and about “what the right thing to do is”. This confirms the worries of scholars such as Carl 

Minzner and FU Hualing that judicial mediation might sabotage the certainty of legal norms. 

Here, courts have not shouldered their function of law-making, leaving legal issues suspended 

and the disputants with no firm standards to which to conform. 

Second, the judges are in danger of playing with the disparity between the disputants, 

which might harm the indigent plaintiff’s interests. As Owen Fiss argues, disparities in resources 

between the parties can influence the settlement in three ways, with two consequences being 

consistent with the observations in China. “First, the poorer party may be less able to amass and 

analyze the information needed to predict the outcome of the litigation, and thus be 

disadvantaged in the bargaining process. Second, he may need the damages he seeks 

immediately and thus be induced to settle as a way of accelerating payment, even though he 

realizes he would get less now than he might if he awaited judgment. All plaintiffs want their 

damages immediately, but an indigent plaintiff may be exploited by a rich defendant because his 

need is so great that the defendant can force him to accept a sum that is less than the ordinary 

present value of the judgment.”567 These two ways can be summarized as  “disputants’ lack of 

information” and “disputants’ urgency of realizing rights”. They repeatedly appeared in the 

Chinese judges’ persuasion. As found in the fieldwork, mediation means the obligee 

compromises on the amount to be paid, so that the obligor pays less in fact. Especially during 

the judges’ persuasion to the oblige, they often exaggerate the difficulties of realizing their 

rights.568 For the workers, especially the work-related injury workers, they are in an urgent need 

to realize their rights. Therefore, without professional legal help, the Chinese disputants can 

overestimate the risk and accept clearly unfair offers. Unfortunately, the judges’ persuasive 

words accelerate the disparity, instead of eliminating it. 

 

                                                                 
567

  Fiss, Against Settlement, 1073. Other than Fiss, Marc Galanter, Why the" Haves" Come Out 

Ahead: Speculations on the Limits of Legal Change, 9 Law Soc. Rev. 95 (1974)  (It argues 

that “the architecture of the legal system tends to confer interlocking advantages on 

overlapping groups whom we have called the "haves."” “Breaking the interlocked 

advantages of the "haves" requires attention not only to the level of rules, but also to 

institutional facilities, legal services and organization of parties.”) 
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 See Section 4.3.4 “Caucus: Arcing Across Different Roles”. 
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4.7 Summary 

Even if Chinese courts once considered mediation as the core of civil justice, relegating 

adjudication to a default position, with the modernization and promotion of the rule of law, the 

adjudication channel has been re-established. At least for routine civil cases, the Chinese courts 

shake off the political structural control. 569 Litigation has never been as strong as mediation in 

China. The fieldwork confirmed that some judges deliberately keep their adjudicative role and 

mediation role separate. The awakening of the adjudicative role demonstrates the judges’ 

increasing awareness of being “judges” instead of “bureaucrats”. 

However, such a separation of roles is limited. As shown in the previous sections, 

Chinese trial judges show diversified roles doing mediation in practice: Role 1 “go-between”, 

Role 2 “facilitative bargaining”, Role 3 “evaluative bargaining”, Role 4 “adjudicator abroad”, 

and Role 5 “providing information about the anticipated verdict, or linking the mediation 

directly to the anticipated judgment”. From Role 1 to Role 5, the mediation is under increasingly 

greater influence of the authority as adjudicator. Different roles happen with different stages of 

the hearing: Roles 1-3 often happen before the hearing, while Roles 4 and 5 happen afterwards. 

Later, by interviewing judges, I answered to what extent the three different theoretical 

courts’ functions and interests in court mediation mentioned in Chapter 2 are reflected in 

Chinese trial judge mediation. It finds that in the current judge-centered system, disputants only 

cooperate with trial judges; and the courts’ role of  safeguarding law and justice is not 

protected. Admittedly, trial judges maintain their identity as judges during mediation sessions. 

Some mediation (such as Roles 4 and 5) happens when the judges reveal the upcoming 

judgment (part of it) and try to realize the disputants’ legal rights through mediation; then the 

mediation agreement falls into the framework of law. However, the reasons for why the judges 

opt for mediation lie mainly in their own interests. Those interests are not confined to the 

mediation rate target. The deeper reasons are rooted in the judges’ work performance evaluation 

system, which is under bureaucratic control. Mediation clears the dockets and puts an end to the 

judiciary procedure. Court mediation functions as a black box that may conceal the judges’ 

interest in the name of party consensus. Other than the subjective reasons for urging mediation, 

the current regulatory framework enables transfer of the information obtained through mediation 

into adjudication (which should not be transferred), which serves as a threat to the formal 

adjudication process.  

This study further explored the disputants’ and lawyers’ perspectives. The disputants 

believe that the mediation process does not gain meaning until it yields a successful mediation 

agreement. The mediation agreement leads to pragmatic benefits, such as ending the disputes 

quickly. Both disputants and lawyers have difficulty in distinguishing the judges’ role in 

mediation and the relationship between mediation and adjudication. Different mediation styles 

observed in the field give rise to different concerns expressed by the disputants, and the follow-

up adjudication process leads to the disputants’ belief that the judges ought to safeguard law and 

justice. Furthermore, the disputants perceive the judges' and courts’ interests clearly in the 

dispute resolution. This explains why the judges often think they mediate for the disputants’ 
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interest while the disputants do not echo this belief. This causes the disputants to stop believing 

in the judges’ word. 

As analyzed from the theoretical framework, Chinese trial judge mediation is in danger 

of becoming a “win-win” for the judges’ interests. It has been serving more as an end than a 

means. As a result, judges are in danger not only of sabotaging the basic logic of the court’s role 

as a neutral third in dispute resolution, but of serving as an exit from the courts’ judiciary 

function, and of potentially threatening the development of the judiciary’s obligation under the 

rule of law. The disputants are unfortunately no longer at the center of the dispute resolution 

process. Mediation means uncertainty and deviation from a formal legal system, which might be 

different from the disputants’ original goals of coming to trial to obtain a dichotomous decision. 
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Chapter 5 Case-filing Mediation 

5.1 Introduction 

We have seen that mediation and formal litigation processes are connected in two main ways in 

practice. The first way is through the trial judges, namely mediation conducted by the same trial 

judge who is going to adjudicate the case at a later stage. The second way is through the 

organization of the courts. This chapter is going to address “case-filing mediation”, which 

connects mediation and the formal litigation process through the organization of the courts. 

Case-filing mediation resembles the Western idea of “court-annexed mediation”.570 In the latter 

type of mediation, cases are mediated by hired mediators in the courthouse rather than the trial 

judges, before the cases go to the trial judges. 

Despite the criticism that mediation brings “private peace” and thus threatens “public 

justice”,571 the mediation practices annexed to courts have been thriving with enormous support 

both from China and globally. This chapter does not intend to answer the normative question of 

whether courts should be involved in annexed mediation, nor the more practical ones such as 

when, how, and under what circumstances cases should be settled. It aims to examine the courts’ 

role in promoting case-filing mediation by discussing whether the established Western ADR 

theory can be applied to justify the current practices of Chinese case-filing mediation.  

Since the Pound Conference, the Western ADR theory has normatively proved the 

general advantage of courts providing a mediation service. This study chose to test the 

established ADR theory’s application to the Chinese situation for two reasons. The first one is 

that the theoretical discussion based on the ideal Western practices is well-established.572 There 

have been intensive discussions in both the Western and Chinese literature on the positive and 

negative normative impact of courts establishing annexed mediation, and ADR practices in 

courts are undeniably successful. Therefore, little discussion needs to be added on the normative 

level. The second reason is that there is a need to test the application of the ADR theory to 

China. The ADR theory has been developed in Western countries and is based on the Western 

context, but recently Chinese authorities and scholars have been using it to justify their own 

                                                                 
570  Henry Brown & Arthur Marriot, ADR: Principles and Practice (3nd ed. 2011), p.84. The 

term “court-annexed” mediation (sometimes also referred to as “court-attached”, “court-

related” or “court-linked” mediation) is used to describe the process in which the court 

incorporates mediation as part of its procedural system and/or makes the arrangements for 

the appointment of the mediator, and/or provides its premises for the mediation. 
571  David Luban, Settlements and the Erosion of the Public Realm, 83 Geo L. J. 2619 (1994)                                         

(suggesting that the legal system is designed to engage us (and our judges, lawyers, and 

litigants) in the public discourse of lawmaking and policy debate); Laura Nader, Controlling 

Processes in the Practice of Law: Hierachy and Pacification in the Movement to Re-Form 

Dispute Ideology, 9 Ohio St.  J.  on Disp.  Resol. 1 (1993) (also criticizing the ideology of 

mediation) 
572  Despite the fact that the match between the theory and the actual practice is still being 

debated, Jacqueline M. Nolan-Haley, Mediation Exceptionality, Fordham Law Review 1247 

(2009) 
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practices. Owing to the lack of empirical studies on Chinese practices, the affiliation of theory 

and practice remains untested. Little is known about the Chinese practices, especially in terms of 

the judiciary’s role in mediation: neither its role in the mediation-referral process, nor its role in 

the mediation process. For instance, it has not been empirically studied how mediation sessions 

are initiated, the value to courts of setting case-filing mediation, and the motivation that drives 

the mediators. The voices of the judges, mediators, disputants, and lawyers have hardly ever 

been heard or explored by the existing empirical work. Furthermore, it is necessary to test the 

ADR theory's application to another context: a developing legal system such as China. In the 

global trend of mediation, China is an interesting case to further explore the boundaries of the 

ADR theory and its application to the developing rule-of-law countries.  

After the literature review, this chapter summarizes the key arguments of the existing 

court-related ADR theory and the conditions of its application. Then it depicts the process of 

case-filing mediation, categorizing the roles that the mediators undertake in mediation 

processes. Based on the practices observed in the field, it tests the consistency of the ADR 

theory and whether it is applicable to justify the Chinese practices. This chapter presents the 

evaluation from the insider’s perspective by analyzing the interviews collected in the field. 

Finally, the established theoretical framework is applied to explain the findings and the 

evaluation remarks, exploring what the current practices mean to the courts’ different functions, 

and answering why even court-annexed mediation can hinder the development of the courts’ 

dispute resolution and adjudication function in developing legal systems such as China.  

5.2 Case-filing Mediation: Between People’s Mediation and the 

Court 

5.2.1 Definition 

Compared with the Western case-filing stage, there are three important timelines to the Chinese 

civil case-filing procedure: (1) disputants bring cases to the courthouse, at which moment the 

court becomes aware of the dispute; (2) courts take on the disputes and begin to solve them; and 

(3) courts officially initiate the litigation process. These timelines will be referred to as timelines 

1-3 in the following text, so as to differentiate the stages of resolving a dispute. Timeline 2 is the 

most critical stage of the case-filing process, since the court becomes involved in the dispute 

resolution as a neutral third. This process is illustrated in figure 5.1. 
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Figure 5.1 Definition of Case-filing Mediation 

 
In this study, case-filing mediation refers to a collection of mediation activities 

conducted by court officials (mostly in-courthouse people’s mediators and judicial assistants, 

but also judicial clerks, judges and other court staff) after disputants bring cases to the 

courthouses but before the litigation processes are initiated. 

There are two points to be clarified in this definition: First, case-filing mediation begins 

after the “courts take on the disputes and begin to solve them”. Whether the cases have gone 

through the official case-acceptance procedure makes no difference. The official case 

acceptance symbolizes the initiation of the litigation procedure. Article 122 of the Chinese Civil 
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before they are brought to the people’s court, unless the parties thereto refuse mediation”. 

Article 122 sets a maximum interval between the court getting involved in the dispute resolution 

(timeline 2) and the court’s official acceptance of the case (timeline 3); thus, the case can still be 

mediated by the personnel in the case-filing division even prior to the official acceptance. This 

study sets the limit as when courts take on the disputes and begin to solve them rather than the 
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Second, case-filing mediation ends before the cases “are transferred to the trial 
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as well.573 With these new responsibilities, there are trial judges adjudicating cases in the case-

filing division. Therefore, if a case is taken on by the trial judges in the case-filing division, it is 

classified in this study as trial judge mediation (Chapter 4) instead of case-filing mediation 

(Chapter 5). 

5.2.2 Mediation in Chinese Case-Filing Division 

Before turning to the current practice, this study first examines the interaction of mediation and 

the case-filing division from the historical perspective in the Chinese judiciary system, then 

move on to summarize the established ADR theory. 

5.2.2.1 Historical Background of Case-Filing Mediation in China 

Contrary to the US idea of the “multi-door courthouse”,574 which allows the mediation of cases 

to occur under the auspices of the court system, the Chinese version of non-trial judge court 

mediation, which has now evolved into case-filing mediation, started from the political ideology 

of resolving cases: a multi-door courthouse model with some Chinese twists. 

Mediation in the case-filing division is not something recently developed in 

contemporary China. As FU Yulin has argued, case-filing mediation originated from the 

People’s Reception Office (Renmin Jiedai Shi, 人民接待室), which was established in 1954 to 

solve the problem of “overstocking of cases”. It was tasked with receiving peoples’ letters and 

visits, solving questions on litigation and law, helping people write indictments, and mediating 

the cases that do not need much investigation.575 The authority back then clarified that “the 

People’s Reception Office ought to remain distinct from the trial division”,576 and thus the 

judicial statistics excluded the cases received by the People’s Reception Office from the total 

number of cases dealt with by the courts. Clearly, the People’s Reception Office stood as an 

informal procedure beside the formal litigation procedure, assisting courts in resolving disputes. 

Despite the distinction, the People’s Reception Office still undertook some tasks for the 

courts. Its establishment allowed the courts to resolve questions and disputes in time, simplified 

the litigation procedure, and facilitated people’s activities in the courts. Clearing the dockets was 

the main goal of this arrangement, which led to immediate results. In 1954, the People’s 

Reception Office received a large number of cases, 43.1% of all cases handled by the trial 

                                                                 
573  Ningbo Yinzhou Court, Speedy Trial Group in Case-filing Division Successfully Mediated 

53 Labor Disputes and Promoted Speedy Performance, Yinzhou Court Official 

Website,  2010-04-06 2010, at 1 
574  Frank E. A. Sanders, Varieties of Dispute Processing, in The Pound Conference: 

Perspectives on Justice in the Future 65 (  Levin, A. & Wheeler, R. ed., 1979) 
575  Fu, Suqian Tiaojie Yu Fayuan De Juese (Presue Mediation and the Role of Courts), 2  
576  Si Xuan, Renmin Fayuan Renmin Jiedaishi Gongzuozhong De Jige Wenti (A Few Issues 

about People’s Antechamber's Work), in References for the Litigation Procedure in Courts 

in PRC ( Zhonghuarenmingongheguo Fayuan Zuzhi Susong Chengxu Cankao Ziliao) 216 

(Renmin University of China ed., 1954)    
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division.577 The relationship between it and the court litigation procedure is demonstrated in 

figure 5.2.  

 

Figure 5.2 People’s Reception Office in 1954 

 

 
However, the establishment of the People’s Reception Office led to questions about its 

relationship with the trial division. In particular, it functioned as an informal institution whose 

decisions could not be appealed or supervised through civil procedural law, which led to the 

possibility of using it as a barrier to people’s litigation rights. This could undermine the 

supervision of the court’s ruling during the indictment stage; it might even hinder disputants 

from getting access to justice.  

Given these concerns, the People’s Reception Office was divided into two parts in the 

mid-1990s, after several rounds of reforms: a chamber receiving “letters and visits” which is 

meant to serve as a political channel alongside the court’s formal procedure,578 and the Case-

Filing and Petition Division (Gao Shen Ting, 告申庭) as part of the court’s formal procedure.579 

By splitting off the Case-Filing and Petition Division, the SPC aimed at supervising the courts’ 

ruling during the indictment stage, thus allowing appeal through procedural law.  

                                                                 
577  Guang Yuan, Renmin Fayuan De Renmin Jiedaishi (People’s  Antechamber in People's 

Courts), in Zhonghuarenmingongheguo Fayuan Zuzhi Susong Chengxu Cankao Ziliao 

(References for the Litigation Procedure in Courts in PRC) 220 (  Renmin University of 

China ed., 1954)    
578  Carl F. Minzner, Xinfang: An Alternative to Formal Chinese Legal Institutions, 42 Stanford 

Journal of International Law 103 (2006) (Letters and visits also known as xinfang. Minzner 

argues this institution serves as an important practical alternative to other political channels. 

This article argues that the xinfang system is fundamentally a multi-purpose tool of 

governance for an authoritarian state, rather than an institution of particularized justice 

based on legal norms.) 
579  Qingdao Intermediate Court, Gaoshenting Dudangyimian Zhongqiushi Buduan Ligong 

(Case-Filing and Petition Division Takes Charge, Working in Earnest, Making 

Contributions), 1993 People’s Judicature 18 (1993) ; Wenfa Miao, Dui Gaoshenting Zhize 

Fanwei De Tantao (A Discussion on the Obligations of Case-Filing and Petition Division), 

1996 Shandong Shenpan 16 (1996)   
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Figure 5.3 Composition of the People’s Reception Office in the mid-1990s 

 

 
In the late 1990s, the Case-Filing and Petition Division gradually evolved into the 

current case-filing division.580 An independent case-filing division represented the effort to 

divide the obligations of different divisions of the court. 581  Liu depicts how the reform 

happened: after rounds of discussions in the early 1990s, the SPC established a case-filing 

division in 2000, signaling to the courts nationwide to follow its precedent.582 On September 8, 

1999, the SPC released a Notice entitled “On the Work of the Case-filing Division”, which 

defined 11 duties specifically assigned to the case-filing division, including tasks such as 

examining and registering cases and appeals, managing the procedure of cases already in trial, 

and handling the court’s petition responsibilities. In practice, the duties of the case-filing 

division generally include registering cases, facilitating communication and the exchange of 

information, considering issues of procedural due process, undertaking pretrial mediation, 

scheduling trial times and locations, handling pretrial procedures, taking notes during the trial, 

supervising the schedule of the trial, and tracking the processing of case-filing.583 

 

 

 

 

 

 

 

                                                                 
580

  Bosheng Sun & Min Ji, Gaosu Shensu Shenpan Shiwu (Practical Guide on Indictment, 

Complaint and Trial) (1999) 
581

  Fu, Suqian Tiaojie Yu Fayuan De Juese (Presue Mediation and the Role of Courts), 2  
582

  Nanping Liu & Michelle Liu, Justice without Judges: The Case-filing Division in the 

People’s Republic of China, 17 U. C.  Davis J.  Int’l L.  &Pol’y 283 (2011) 
583
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Figure 5.4 Transformation of the Case-Filing Division in the Late 1990s 

 

 
The idea of encouraging the case-filing division to conduct mediation was put forward 

by the SPC in January 2007, which clarified that mediation could happen at different stages of 

the court process of resolving disputes: mediation during case filing, mediation before the 

hearing, mediation during the trial, and mediation before judgment is delivered. It was the first 

time that “case-filing mediation” was used as a legal term by the SPC.584 

5.2.2.2 Existing Studies on Chinese Case-Filing Mediation 

Case-filing mediation has been playing a key role in the courts’ project to promote mediation.585 

In the local courts’ report to the SPC on their work with ADR projects, most of them reported 

the practice of conducting mediation before the cases enter the litigation process.586  Some 

courts, a local court in Shanghai for instance, established pre-litigation dispute resolution centers 

to promote mediation. Case-filing mediation has become popular. It avoids the criticism voiced 

about trial judge mediation,587 since the mediators will not be the adjudicators for the same case 

in the litigation stage. This makes it closer to the Western modern idea of the court’s role in 

mediation: a separation between mediation and the litigation procedure. This is verified by 

                                                                 
584

  Zhongxia Zhang & jing Xiong, Shilun Woguo Li'an Tiaojie Jizhi De Goujian (the 

Establishment of the Case-Filing Division in China), 2014 People’s Judicature 61 (2014)     
585  From the article of the SPC, the keynote points are all about non-trial judge mediation. The 

focal points are on the court-annexed mediation. Jiang & Xiang, Jin Yibu Wanshan 

Renminfayuan Tiaojie Gongzuo Jizhi (further Improve the Mediation Conducted by the 

Courts: Interpretations of the several Opinions of the Supreme People's Court on 

Establishing a Sound Conflict and Dispute Resolution Mechanism that Connects Litigation 

and Non-Litigation), 12  
586  Office of the Leading Group for Judicial Reform in the SPC, Collected Interim Reports of 

the  Pilot Courts' ADR Projects (Internal Material. 2013) 
587  For example, against the natural justice, or trial judge using adjudication to compel the 

disputants into settlement. 
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Chinese articles concerning non-trial judge mediation after 2000. The literature expresses two 

themes. 

The first is a top-down normative approach which is often accompanied by a 

comparative law methodology. A significant number of Chinese studies is dedicated to the topic 

of “what should be done in mediation”. Some articles emphasize the benefit of concluding cases 

through mediation instead of adjudication,588 some studies focus on the proper ideology and 

procedure for case-filing mediation,589 and some articles call for the distinction between party-

autonomy mediation and the litigation process. 590 Since the 2000s, the Western ADR theory 

has been introduced into Chinese academic debates. This strand of study often adopts 

comparative law methods,591 comparing China with other countries,592 justifying the mediation 

practices on the one hand, and encouraging China to learn from the Western ADR practices on 

the other.593 This trend is also the view of the SPC. For example, the English word “ADR (not 

even translated into Chinese)” appears as a terminology in a book titled “ADR: Abroad Systems 

Rules and Skills”, edited by the Office of the Leading Group for Judicial Reform in the SPC. 

The book introduces mediation rules and practices in international organizations, Europe, 

America, and Asia, etc. It mentions “reforming and improving the ADR with Chinese 

characteristics, we have to have a foothold in Chinese situation, to use the experiences of other 

                                                                 
588  Fan, Yi DuoYuanHua JiuFen JieJue JiZhi BaoZheng SheHui De KeChiXu FaZhan (make 

Alternative Dispute Resolution Ensure the Substanble Development of Society) Part 1 and 

Part 2 
589  Jianhua Xiao & Bing Yang, Lun Woguo Susong Tiaojie Yuanze Tixi Zhi Chonggou (the 

Reconstruction of Court Mediation in China), Zheng Fa Lun Cong 80 (2005) ;  Shengzu 

Zhang, Guanyu Li'an Jieduan Hejie Yu Tiaojie Jie'an De Ruogan Sikao (Thoughts on 

Negotiation and Mediation in Case-Filing Stage), 260 Law Application 22 (2007);  Zhang, 

Fansi Yu Qianzhan: Woguo Fayuan Tiaojie De Heli Dingwei Yu Weilai Zouxiang 

(Refelction and Perspectiviness: The Positioning and Trend of the Court Mediation in 

China), 37 ; Gang Zhao, Guanyu "Xianxing Tiaojie" De Jige Wenti (A Few Issues on 

"Mediation First"), Law Review 29 (2013)   
590  Yanli Zhang, Fayuan Tiaojie Qianzhi Moshi Xuanze: Minshi Shenqian Tiaojie (Analysis 

about the Model Choice of Court Pre－Mediation: Civil Pretrial Mediation), Law Science 

Magazine 106 (2011)   
591  Bijiao Shiyexia De Duoyuan Jiufen Jiejue: Lilun Yu Shijian (ADR in Comparative 

Perspective: Theories and Practices) (Qin Zhang & Michael Palmer eds. 1st ed.2013) 
592  Guo & Sun, Meiguo Susong Hejie Yu Zhongguofayuantiaojie Zhi Bijiao Yanjiu (the 

Comparative Study of Settlements in Trials in the States and Court Mediation in Chinese), 

19  
593

  Yu Fan’s study represents this trend. See her research studies, such as, Y Fan, Cong 

Susong Tiaojie Dao "Xiaoshi De Shenpan" (from Judicial Mediation to " the Vanishing 

Trial"), 60 ; Yu Fan, Susong Tiaojie: Shenpan Jingyan Yu Faxue Yuanli (Judicial 

Mediation: Experience and Theory), China Legal Science 128 (2009)   As a matter of fact, 

Yu Fan also justified the trial judge mediation through the Western ADR literature, 

especially the literature on judicial mediation by Marc Galanter. Yet judicial mediation is 

described as a Chinese experience in the SPC’s documents.  
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countries for reference, and to absorb the common achievement in human civilization.”594 This 

represents an important argument of the justification for case-filing mediation and the benefits 

of it: the evidence of a global trend of mediation. 

The second is a bottom-up empirical approach which is often conducted by the courts. 

The empirical studies written in Chinese are often optimistic about the current case-filing 

mediation procedure. They often emphasize the positive impact of case-filing mediation on 

promoting the effectiveness of the courts managing cases, for example one local court’s report 

to the SPC mentions that 97% of trial judges believe that the work done by the case-filing 

division helped them, and 82% believe preparing the trial through reading the case-filing 

mediation record makes their trial more efficient.595 Another example is taken from one local 

court report, “In 2012, basic people’s courts in this city successfully mediated 5871 cases before 

they went to litigation, and they are 28.8% of all cases that are successfully mediated by 

courts.” 596  Those empirical reports use numbers to show how well case-filing mediation 

functions. However, they are often written by the judges in the same courts,597 or scholars who 

are using one court’s experience to explore why this court’s mediation institution is so 

successful.598 This might be due to the difficulty of conducting empirical research in Chinese 

courts. The credibility and statistical methods of those studies could be problematic. Professor 

Zuo edited a book called A Study on the Chinese Local Dispute Resolution with empirical data 

conducted in S county, which sheds light on understanding the dispute resolution in action on 

the local level. Unfortunately, court mediation was not mentioned in that book.599 

Compared with the Chinese literature, the English written literature on Chinese case-

filing mediation is scarce. In Liu’s words, “the entire case-filing process lacks transparency.”600 

Even though the English written literature has already presented a normative legal framework on 

                                                                 
594  Office of the Leading Group for Judicial Reform, Yuwai ADR: Zhidu Guize Jineng (ADR 

Abroad: Systems, Rules and Skills), in 684 (  1st ed. 2012)   
595  Office of the Leading Group for Judicial Reform in the SPC, Collected Interim Reports of 

the  Pilot Courts' ADR Projects, p.24 
596  ibid. p.56. 
597  Study and Exploration of Dispute Resolution Institutions (Jiufen Jiejue Jizhi Gaige Yanjiu 

Yu Tansuo) (Lingyu Yu ed. 1st ed.2011) (This book is edited by the Office of the Leading 

Group for Judicial Reform of the SPC, including 32 articles written by courts and 

organizations that are running mediation institutions. ) 
598  Aibin Wu, Court Annexed People's Mediation and its Operation, Contemporary Law 

Review 19 (2012); Guowei Xie & Yi Zhong, Fayuan Fushe Feisu Tiaojie Jizhi De 

Gouxiang Yu Lunxi (Proposition and Analysis of Court Connected Mediaiton), Journal of 

Law Application 57 (2007); Zhejiang Leqingshi Court, Jiufen Duoyuan Jiejue Shijiao Xia 

De Li'an Shijian: Nengdong Yu Xietong (the Practices of Case Filing from the Perspective 

of ADR: Interaction and Coordination), 299 Law Application 100 (2011)   
599  Zhongguo Jiceng Jiufen Jiejue Yanjiu (A Study on the Chinese Local Dispute Resolution) 

(Weimin Zuo ed. 2010) 
600  Liu & Liu, Justice without Judges: The Case-filing Division in the People’s Republic of 

China, 283  
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Chinese mediation,601 it lacks empirical data on this topic, and the small amount of related 

empirical discussions are scattered under the following topics: grand mediation,602 people’s 

mediation committee’s work,603 and the functions of the case-filing division.604 The current 

literature depicts mediation in the case-filing division in a fragmentary way. From the existing 

studies, the case-filing division seems to have undertaken the function of “referring cases to 

mediation”. Halegua argues that urban Chinese courts are also encouraging parties filing civil 

lawsuits to try people’s mediation first. While it is increasingly common for judges to make 

such a suggestion, they are not overwhelmingly successful with parties who have already come 

to the courthouse.605 

5.2.3 Two Assumptions of the Application of the Western ADR Theory 

The above-mentioned studies in Chinese exhibit a tendency to borrow Western theories to 

explain or justify the case-filing mediation practices. However, China has a long history of using 

mediation to resolve disputes, so the reason for using Western experience to justify Chinese 

court mediation seems incomprehensible.606 The answer might lie in the Chinese judiciary’s 

lack of experience in combining law with mediation, a formal dispute resolution procedure with 

the informal procedure, or in the lack of experience with the institutionalization of mediation. 

Using mediation to resolve disputes suggests important resonances between the Confucian 

preference for mediation and Communist ideology.607  In Chinese legal history, the current 

situation is the first time that the formal system has been widely established, and adjudication is 

as strong as mediation. It is challenging to keep the formal litigation process and mediation in 

                                                                 
601  Knut B. Pissler, Mediation in China: Threat to the Rule of Law? in Mediation: Principles 

and Regulation in Comparative Perspective 960 (  Klaus J. Hopt & Felix Steffek eds., 1st 

ed. 2012) 
602  Jieren Hu, Grand Mediation in China, 51 Asian Survey 1065 (2011) 
603  Aaron Halegua, Reforming the People's Mediation System in Urban China, 35 Hong Kong 

Law Journal 715 (2005); Shahla Ali, The Jurisprudence of Responsive Mediation: An 

Empirical Examination of Chinese People's Mediation in Action, 45 Journal of Legal 

Pluralism and Unofficial Law 1 (2013) 
604  Liu & Liu, Justice without Judges: The Case-filing Division in the People’s Republic of 

China, 283  
605  Halegua, Reforming the People's Mediation System in Urban China, 715  
606  This chapter is not going to argue that the Chinese literature is using Western ideas to justify 

mediation, but that it adopts Western ideas to justify the courts’ role in mediation. The 

justification of widespread mediation in society is explained by culture and society. See 

Jerome Alan Cohen, Chinese Mediation on the Eve of Modernization, 54 Cal.  L.  Rev. 1201 

(1966); Stanley Lubman, Mao and Mediation: Politics and Dispute Resolution in 

Communist China, 55 Calif. Law Rev. 1284 (1967). However, regarding legal institutions, 

China appears to be attempted to import Western models in the legal history. Benjamin 

Liebman, A Return to Populist Legality? Historical Legacies and Legal Reform, 174 

Heilmann and Perry, Eds., Mao’s Invisible Hand 1899 (2011). 
607  Cohen, Chinese Mediation on the Eve of Modernization, 1201  
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harmony, so turning to the Western practice seems to be a logical choice. Since the Chinese 

judiciary is borrowing ideas from the Western ADR theory, it is important to have an overview 

of what the court’s role is connected to mediation in Western countries. 

Let us begin with the observation that court-annexed mediation attracts not only 

proponents, but also opponents. Most of the opponents’ worries are not on private or 

“contractual” sphere (in which parties agree to submit disputes to non-judicial fora of resolution), 

but on mandatory mediation. They worry that (1) mandatory court mediation deprives the 

disputants of their autonomy in choosing the most suitable means for their dispute resolution. 

With the development of ADR, in practice and through many local court rules, mandatory 

mediation has become the norm at the expense of engaging the parties in an evaluation of their 

specific circumstances and attempting to match their dispute to the most appropriate available 

process.608 (2) During the mediation process, there is an inequality at the bargaining table.609 

(3) It might be against the rule-of-law professional justice. “The contention is not that formal 

adjudication is ideal, but the more modest claim that ‘professionalized justice’ is preferable to 

the ‘incorporated justice’ which is represented by the increasing institutionalization of ADR.”610 

As there are differing opinions, it is essential to examine where the mandatory court-annexed 

mediation  comes from and the legitimacy of the courts’ involvement in the mandatory court-

annexed mediation. 

To begin with, as previously stated, mediation is by nature designed to be a consensual 

procedure, with the disputants’ consent being one of the critical elements.611 The procedure 

gains legitimacy because of the consensual outcome. The ideal type of court to handle disputes 

is the “multi-door courthouse”. In this ideal type, with a broad array of dispute resolution 

processes available, parties must be adequately informed about each process and select the 

process or processes that most closely accommodate their objectives.612 

However, in practice the judiciary and the legal profession occupy an influential position 

as they recommend ADR procedures. In the court-annexed sphere (contrary to the private or 

“contractual” sphere), litigants engage in ADR through the court system, sometimes at their own 

request and sometimes as mandated by statute or local rule.613 Even if mandatory mediation is 

still the exception to the default consent situation, people worry that it is in danger of evolving 

into the default situation. As Nolan-Haley says in her article,  

                                                                 
608  Ulrich Boettger, Efficiency Versus Party Empowerment-Against a Good-Faith Requirement 

in Mandatory Mediation, 23 Rev.  Litig. 1 (2004) 
609  Tracy Walters McCormack, Susan Schultz & James McCormack, Probing the Legitimacy of 

Mandatory Mediation: New Roles for Judges, Mediators, and Lawyers, 1 St. Mary's Journal 

on Legal Malpractice and Ethics 150 (2011) 
610  Ingleby, Court-Sponsored Mediation: The Case against Mandatory Participation, 441  

(The argument is that compulsory mediation represents a challenge to the ideas 

comprehended by the rule of law.)McCormack, Schultz & McCormack, Probing the 

Legitimacy of Mandatory Mediation: New Roles for Judges, Mediators, and Lawyers, 150 

(It questions the idea of private justice.) 
611  Jacqueline M. Nolan-Haley, Court Mediation and the Search for Justice through Law, 

Washington University Law Quarterly 47 (1996) , p.56. 
612  Martin A. Frey, Does ADR Offer Second Class Justice, 36 Tulsa Law Review 727 (2000) 
613  Erin Ryan, ADR, the Judiciary, and Justice: Coming to Terms with the Alternatives, 113 

Harv.  L.  Rev. 1851 (1999-2000) 
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These reflections on mediation exceptionality beg the question of why 

mediation is treated differently from other non-adjudicatory dispute 

resolution processes in the United States and England. One explanation 

suggested by Fiss’s critique points toward the messianic zeal of ADR 

proponents, those whom Michael Moffitt labels the ADR "evangelists," 

who are determined in their quest to promote a culture of settlement. 

But, if as Fiss claimed twenty-five years ago, the appeal of settlement 

depends in large measure upon consent, then several aspects of 

mediation exceptionality weaken that foundation. This in turn 

diminishes the quality of justice available to parties in mediation.614 

The most practical reason is that most disputants do not proactively use mediation unless 

required to do so. For example, in the practice of Dutch court-referral mediation, “the judge 

advised mediation” remains one of the prime motives of litigants to opt for mediation. More 

than 90% of litigants find it important or somewhat important. Furthermore, only 15% of the 

judges refer to mediation because the parties requested it.615 The referral process is constantly at 

the center of attention when the courts’ role in promoting mediation is under discussion. 

The tension can be summarized into one simple question: can the disputants be coerced 

into mediation sessions? The simple answer might be that the coercion to enter a process and 

coercion during a process are separate norms, and the latter is the one that is strictly forbidden. 

Court-annexed mediation differs from commercial mediation (paid by disputants) as the 

initiation of mediation can be coerced.616 There is a trend in the USA and in the UK to weaken 

consent in terms of the initiation of mediation. For example, in the UK, a litigation fee will be 

imposed on disputants for an unreasonable refusal to mediate.617 In line with the courts’ opinion, 

many scholars argue that the cautious use of the courts’ power to mandate ADR is necessary, 

both for public support and to ensure compatibility with the objectives of ADR as an integral 

part of the litigation system.618 The researchers have thoroughly explored “under what condition 

can mediation be mandatory”.619  

                                                                 
614  Nolan-Haley, Mediation Exceptionality, 1247  
615  Robert WandertJagtenberg& Albert Klijn, Customized Conflict Resolution: Court-

Connected Mediation in the Netherlands 1999-2009 (2011), p.37-38. 
616  In the U.S., mandatory mediation has become an acceptable feature of the civil justice 

landscape despite the collateral problems inherent in these referral schemes. Nolan-Haley, 

Mediation Exceptionality, 1247 , p.1254. 
617  Halsey v. Milton Keynes General NHS Trust [2004] EWCA (Civ) 576. He upheld a court’s 

right to impose costs on a party who has unreasonably refused consent to mediate. The court 

states, “In deciding whether to deprive a successful party of some or all of his costs on the 

grounds that he has refused to agree to ADR, it must be borne in mind that such an order is 

an exception to the general rule that costs should follow the event. In our view, the burden is 

on the unsuccessful party to show why there should be a departure from the general rule. 

The fundamental principle is that such departure is not justified unless it is shown... that the 

successful party acted unreasonably in refusing to agree to ADR.” 
618  Richard Ingleby, Court Sponsored Mediation: The Case Against Mandatory Participation, 

56 The Modern Law Review 441 (1993); Edward F. Sherman, Court-Mandated Alternative 



165 

 

The appearance of mandatory mediation challenges the statement that mediation being 

complete party autonomy, courts’ unquestionable respect of the disputants’ wishes. This derives 

from the other reason for inserting mediation in the court procedure: case management. Court 

referral to mediation is inevitably understood from two perspectives: as an ADR process which 

is disputant-centered, and as a court case management process which is court- or public value-

centered. The courts coercing disputants into the mediation is a display of the courts’ case 

management strategy, while coercion during mediation is against the nature of privatized 

mediation. 

In fact, the judiciary is playing a more active role than just talking disputants into 

mediation. The courts are actively promoting the ideology of resolving disputes through 

alternatives rather than litigation, and such activities include referral and filtering procedures, 

financial incentives, education about the process, and promotion of the benefits of mediation. As 

a result, as Tania Sourdin says in her work, mediation in practices “are increasingly involved in 

compliance work, risk analysis, dispute system design and management work that clearly sits 

under the ADR umbrella”.620 

The above shows that other than the tension mentioned by Alexander in her work about 

the global trend of mediation,621 there is another tension that has not been mentioned, i.e. that 

between party autonomy and public interests. In other words, when should public, institutional, 

and structural needs and values override the parties’ desire, and push them into the mediation 

process?622 There are two layers to this.  

First, the referral process acquiesces in being seen as a party autonomy system that first 

needs to be justified by the disputants’ willingness to mediation. The disputants’ consent 

justifies the interruption of the litigation process. In this way, mediation provides disputants with 

more choices instead of inevitably hindering access to justice. As Carrie Menkel-Meadow 

acknowledges, giving disputants an informed chance for “multi-door” is democratic,623 and the 

settlement process per se can be democratic, participatory, and cathartic than more formalized 

processes. 624  To guarantee the voluntary nature of mediation, the referral process is only 

connected to (instead of belonging to) the judiciary. The mediation process and the mediators’ 

                                                                                                                                                          

Dispute Resolution: What Form of Participation should be Required, 46 SMUL Rev. 2079 

(1992) 
619  ibid. 
620  Tania Sourdin, Mediation in Australia: Impacts on Litigation, in Global Trends in Mediation 

37 (  Nadja Alexander ed., 2006) 
621  (1) the tension between the trend toward regulation and institutionalization and the desire for 

an unregulated community-centered marketplace for mediation services (regulatory tension); 

(2) the tension between the creation of one mediation profession and a variety of mediation 

service providers (professionalization tension); and (3) the tension between a universally 

flexible mediation process and a structured, easily identifiable and legally certain mediation 

process (process tension). 
622  Carrie Menkel-Meadow, Whose Dispute is it Anyway?: A Philosophical and Democratic 

Defense of Settlement (in some Cases). 80 Geo.  L. J. 2663 (1995) 
623  ibid. 
624  ibid. p.2692. 
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quality are controlled by an independent organization.625 Party autonomy should be the default 

situation. 

Second, in some cases, pre-trial mediation is mandatory; the disputants’ autonomy is no 

longer primary. This mandatory mediation is justified by public interests prevailing over “party 

autonomy”. Goldberg introduced public interests as follows, “If the dispute is one in which a 

trial is likely to be lengthy, and so consume precious court time, there may be a public interest in 

referring the dispute to some form of ADR.” 626  This represents a large proportion of the 

proponents’ solutions to this tension: only when the public interest is better served by a court 

decision than by a private settlement will there be a need to call for public adjudication,627 

otherwise mediation serves as a better dispute resolution approach.  

But not every case is suitable for undergoing the long litigation procedure, so courts 

could devote their time and energy to the cases that truly deserve the attention and public 

resources. The public interest aspect to justify mediation does not mean that mediation prevails 

in every case. The promotion of mediation does not mean that the goal of dispute resolution 

should prevail in every case, just for some cases; it is in the public interest to save the judicial 

resources. The undertone is that if the case is meaningful for other functions (for example, it 

involves a complicated legal issue), then it should go to adjudication.  

Therefore, the assertion of “public interests” in court mediation incorporates two 

conditions: one is that the case might lead to a lengthy court process, the other is that the case 

should not bear any significance for law that needs to be clarified through the making of 

dichotomous decisions. Those conditions ought to be tested by a delicately designed case 

selection system (whether based on regulations or on a case management strategy). 

In short, court-annexed mediation attracts vigorous proponents in the Western literature, 

based on two assumptions: 

(1) The mediation process is a consensual procedure based on party autonomy, and the 

default situation in the initiation of the mediation process should be a consensual choice.  

(2) If the initiation is mandatory, the courts’ allocation of cases is justified by the public 

interests, and a case selection system is inevitable. 

The remaining question is whether the Chinese practices can be justified by the Western 

ADR theory. The two assumptions listed above need to be tested in the Chinese case. If they 

cannot stand, then the arguments that Chinese scholars or the government authority use to 

advocate mediation - which is based on the Western experience and literature - cannot hold 

good. 

For the empirical part, this study first examines the mediation referral practices and 

explores the standards used to push disputants into mediation. Then we move to the mediators’ 

roles in the mediation processes, categorize them, and explore the significance of having those 

different roles in the mediation processes.  

                                                                 
625  Annie de Roo& Robert WandertJagtenberg, The Dutch Landscape of Court-Encouraged 

Mediation, in Global Trends in Mediation 279 (Nadja Alexander ed., 2006)                                              

(the NMI in the Netherlands). 
626  Stephen B. Goldberg et al., Dispute Resolution: Negotiation, Mediation, and Other 

Processes (4th ed. 2003), p336.(“When a process selection is made from a public 

perspective, the public interest may also be considered. ”) 
627  ibid.,p.336. 
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5.3 The Mediation Referral Procedure: A Case Management 

Strategy 

5.3.1 The Legal Context of Dispute Resolution Routes 

There are two routes for dispute resolution that are contingent on whether the disputants refuse 

mediation before the official acceptance of the case. If disputants agree to mediation before 

official acceptance, then mediation happens before official acceptance (Route 1); if the 

disputants refuse mediation, the cases first go through the official acceptance procedure, and 

then the disputants can decide if they want to undergo mediation before the trial (Route 2). The 

key difference between Routes 1 and 2 is the timing of the official acceptance of the case as 

mediation in the case-filing division can happen before or after the official acceptance. The 

process is clarified in figure 5.5. 
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Figure 5.5 The Routes of Dispute Resolution in the Case-Filing Division

 
Route 1 is something new in the Chinese legal legislation. Before 2012, it did not exist. 

Legislators and scholars used to be very much against mediation through Route 1. As FU Yulin 

argues, “The court stepping into mediation before official case-acceptance, no matter in which 

way, is absurd. In fact, this attempt [steering disputes to mediation before official case-

acceptance] is not a new invention, but an accumulated practice that is difficult to remove.”628 

She traces it back to the 1950s practice which aimed to resolve disputes while keeping some of 

them out of the courts (see figure 5.2). At that time, courts were supposed to officially accept 

cases as long as they met the indictment standards and had been brought to the courthouse. The 

2012 amendment of the Chinese Civil Procedural Law added Article 122, which sets an interval 

between the disputants’ indictment and the courts’ official acceptance of the case. It justifies the 

courts’ involvement before official acceptance. Under the currently effectively law, both Routes 
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1 and 2 are legal. The aim of Article 122 was to resolve small disputes without complicated case 

indictment procedures, as the disputants need to pay the case-acceptance fee in advance. In 

short, after 2012, the relationship between the case-filing division and the trial process 

underwent change, which is shown in figure 5.6. 

 

Figure 5.6 The Transformation of the Case-Filing Division after 2012 Civil Procedural 

Law Amendment 

 

 
The dotted line around the “court litigation procedure circle” is the official case-

acceptance. It is the demarcation of the official court litigation procedure and beyond. It also 

shows that the case-filing division has been allowed to move out of the court litigation 

procedure and to get involved in activities that are not regulated by the formal procedure, 

including letters and visits and some activities. 

On the surface, disputants are free to choose between Routes 1 and 2, yet courts can 

perpetuate the case-resolving process without the official case-filing if the disputants meet a 

relatively low standard set by the Civil Procedural Law. Article 122 of the Civil Procedural Law 

states that “wherever appropriate, mediation shall be adopted for civil disputes before they are 

brought to the people’s court, unless the parties thereto refuse mediation.” Here the standard is 

not that the disputants proactively choose mediation, but that they do not refuse it. 

5.3.2 Case-filing Mediation: A Mandatory Obstacle to Justice 

Figure 5.7 shows the routes in practice for dealing with disputes in Courts M and P noted in the 

fieldwork.  
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Figure 5.7 Overview case management in case-filing division in courts M and P 

 
Different court staff deal with each case in the process in the case-filing division. At the 

File-Receiving Window (立案窗口 Li An Chuang Kou), disputants encounter the court 

procedure for the first time. The File Receiving staff has two tasks, one is to decide if the court 

should be involved in the dispute resolution of the case. And the second is to receive the 

indictment files from the disputants, and make sure the case files received have met the official 

case-filing standards (as a threshold of litigation). As found in Court P, a judge or court official 

is in charge of case allocation among mediators. 629  People’s mediators are in-courthouse 

mediators, in charge of doing mediation, and transferring cases to the next stage, i.e. litigation.  

                                                                 
629  This practice was not found in Court M. 
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5.3.2.1 Finding I: The Appearance of Ghost Cases under Courts’ Interests 

As explained in section 5.3.1 “The Legal Context of Dispute Resolution Routes”, official case-

filing defines the initiation of the courts’ adjudication work, since it is the threshold for 

initiating the litigation process (timeline 3), and the cases are sent to the trial judges only after 

that step. With the official acceptance of the case, the courts have to follow the adjudication 

rules under the civil procedural law; without it, the dispute resolution process does not need to 

follow those rules. However, for mediation, official case-acceptance is not necessary: with the 

official case-acceptance, the case goes to route 2; without it, the case goes to route 1. This 

sounds simple, yet in practice the choice for official case-filing is important since it is the 

threshold of the litigation process. If the court prolongs the mediation process, it prevents the 

disputants from getting access to the official adjudication procedure.  

In the fieldwork, I precisely observed a phenomenon of a large number of cases in court 

M going to the case-filing mediation procedure without being officially accepted. In other words, 

Court M made all the cases go through the hands of mediators before the official case-filing 

procedure. Only after mediation had failed was the case officially accepted.  

This study calculated the time interval between courts accepting the disputes and 

beginning to solve them (timeline 2), and official case-filing (initiation of timeline 3) of 49 cases 

by reading their case files (24 cases in Court M, 25 cases in Court P) in 2013. The law states that 

the official case-filing has to be accomplished within 7 days after the courts accept the disputes 

and begin to solve them.  

 

Figure 5.8 Time Duration between Disputants Coming to Court and Official Case-

Acceptance 
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Court P takes 0.56 weeks (around 2 days) before the official case-acceptance. The cases 

in Court P follow the legal framework quite closely. Most of the cases I observed were officially 

accepted on the same day that the disputants filed an indictment. One judge in the case-filing 

division told me that a case will always be official accepted first unless: “1. The parties wish to 

do otherwise; 2. if the court acceptance fee is very large, they ask the parties to try mediation 

before official case-filing;630 3. if the disputants’ litigation capacity is very weak. Considering 

the disputants might not be able to handle the litigation,631 we might also encourage them to 

undertake mediation before official case-filing.”632 During my fieldwork, I came across two 

cases that were consistent with the situation above. In one case, the plaintiff’s lawyer asked for 

postponing the official case-filing himself and told me, “If the agreement can be reached before 

the cases go to trial, why insist on the trial?”633  

The findings in Court P show that granting the official case-filing procedure after 

disputants file an indictment in the courthouse is not necessarily a problem, since legally 

speaking, disputants can choose Route 1, and as the cases above show, it can benefit their 

interests considering the litigation fees and their low capacity for litigation, etc. 

Court M, on the other hand, appears to deviate from the regulation by a wide margin. 

The time duration found in Court M’s 24 cases is quite extraordinary: on average, it takes the 

disputants 6.125 weeks before the cases are officially accepted, which is 11 times greater than in 

Court P. In some cases, it took as long as 20 weeks. This shows that in Court M, many cases 

stayed “invisible” in the courts’ adjudication procedure for much longer than the 7-day period 

stipulated by law. It is bewildering why many disputants in Court M choose to go to mediation 

without case-filing. Besides, it remains puzzling what this phenomenon means to the dispute 

resolution process and what reason is causing the delay in case-filing. Those questions will be 

answered through observation and interviews collected in Court M. 

Why do the disputants choose not to file their case under official acceptance first? This 

question exaggerates the power of the disputants. Based on my observations in Court M, the 

officers at the case-filing window did not provide any information on the disputants’ option of 

choosing mediation or official case-acceptance. Neither did they clarify the difference between 

“courts accepting the disputes” and the “official case-acceptance” to the disputants, so the 

disputants were never given a chance to refuse, so Route 2 cannot be initiated. On the contrary, 

in practice, most disputants follow the courts’ arrangement and treat mediation as a due process 

                                                                 
630  Without an official case-acceptance procedure, the plaintiff does not need to pay the 

litigation fee in advance. 
631  A case can demonstrate this scenario. A woman came to the court and complained about her 

traffic accident case. She said she filed the case in court 14 days ago, and then the officer 

said that the case would be handled in mediation. She asked the officer whether she needed 

to come to the court again and was told “no”. She waited for 2 weeks for the mediation to be 

arranged but had no response. So she headed to the court to see what was going on.  I asked 

the case-filing officer P, “Why did you refer this disputant the mediation before the official 

case filing?” He answered, “She couldn’t understand anything I said about the court 

procedure, which shows her low capacity of litigation, so that we try to talk her into 

settlement.” Observation note 20130726N. 
632  Interview 20130726N. 
633  Case 37(WL). 
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of the court handling cases.634 Thus, which route the cases move towards depends largely on the 

courts and how they guide the disputants.  

During the time in the name of case-filing mediation, since the cases are not officially 

accepted by the litigation procedure, they are not registered with any official case numbers 

known to the disputants,635 thus cannot be traced under the accountability system in the court. 

Owing to this invisibility under the accountability system, this study names them “ghost cases”. 

 

5.3.2.2 Finding II: The Uniformity of Case Allocation 

In the Western literature, the mediation referral process is defined as the “process of deliberation 

and opting for the most appropriate conflict management method and the related talks with the 

parties”.636 According to this definition, by comparison, the Chinese court referral process ought 

to be done by the File-Receiving Window. However, this is not true in practice. The main job of 

the File-Receiving Window is to receive the indictment files from the disputants, and  make 

sure the case files received have met the official case-filing standards. So the staff in the File-

Receiving Window know little about mediation, if anything.  

The referral processes of both courts also show some nuances. Court M chooses the 

indiscriminate approach, while Court P sends a judge to do the selection. 

In Court M, all civil cases ought to go through longer or shorter mediation processes. 

There are different mediators, two are people’s mediators and nine are former judicial clerks. 

One people’s mediator (male, around 60 years old) mainly specializes in labor cases, the other 

one (female, around 50 years old) in family disputes. The two of them work full-time as 

mediators. The former judicial clerks are mainly in charge of other case-filing division 

obligations (such as handling pretrial procedures) and do mediation on other “more 

complicated” cases (such as tort law, contract law, etc.). When the cases have been taken from 

the File Receiving Window, a court official brings the files to the mediator who specializes in 

that type of dispute. From then on, the case has been transferred to stage 2, i.e. the real 

mediation process itself. 

In Court P, the procedure is similar except Court P arranges for an experienced judge to 

decide on which mediator to assign the case to. The selection process follows the same pattern. 

All labor cases go to one people’s mediator (female, 30 years old), all family and some traffic 

accident cases go to a second people’s mediator (female, 30 years old), while the remainder go 

to another people’s mediator (male, 25 years old). The judge is allowed to redistribute the cases 

but rarely does so. He uses his experience to decide if a case should go to mediation or straight 

to trial, depending on the predicted chances of a successful settlement, even though “almost 

every case goes to mediation in the case-filing division before going to the trial process”.637 

The disputants do not play any role in the selection; nor can they choose their own 

mediators.  

                                                                 
634  The evidence of this assertion will be addressed in the following chapters. 
635 They do have internal case numbers within the court, but they are not open to the public.  
636  MachteldPel, Referral to Mediation : A Practical Guide for an Effective Mediation Proposal 

(2004) p.19. 
637  Interview X20130909. 
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5.3.2.3 Finding III: Disputants’ Arbitrariness in Joining the Mediation Sessions 

Although the case files will go to the mediators and both courts will try to make disputants join 

the mediation sessions, the disputants are not obliged to participate in them. After the people’s 

mediators have accepted the cases, the mediators contact the disputants and ask them to join the 

mediation sessions. The two courts adopt different ways for the mediators to contact the 

disputants. 

Court M sends out a subpoena to the defendant638 with the time and location of the 

mediation session, which are predetermined by the court. This mediation subpoena does not 

have a legal doctrinal significance and differs from the subpoena for trial. It only sends a signal 

to the defendant that the person has an “obligation” to join the mediation session, 

notwithstanding the fact that this “obligation” does not have a legal ground. However, without 

any background information, disputants may mistakenly equate the mediation subpoena with the 

trial subpoena, thus participate in mediation session. Regarding the consequence, despite of the 

this deliberate obscurity, there is no real punishment for not participating the mediation session. 

However, sending a subpoena is a one-way communication method; the mediator does 

not know if the defendant will be present if the defendant does not react to the subpoena nor 

contact the court. I observed many times that the plaintiff was the only party that showed up at 

the mediation session on time. The mediator would then contact the other party, and it 

sometimes took a phone call to confirm whether the other party was coming or not.639 Thus, one 

party may end up waiting for a long time in the mediation room for the other party, who never 

planned to attend.640 If one or both parties do not show up, the mediator contacts them later, 

after the mediation time limit has expired, then transfers the case to the litigation process.  

In Court P, the mediator calls both parties and explores their willingness to mediate and 

sets the time according to the disputants’ preferences.641 If both parties can join the session 

before the mediation time limitation expires, then the mediation session will be held; if not, the 

                                                                 
638  The plaintiffs are often more willing to join in the mediation, since they want to solve the 

problem as soon as possible. Mediators often merely make a phone call to them. Interview 

D20130527. 
639  For example, Case 19.  
640  For example, Case 13 (defendant did not show up, plaintiff’s lawyer and 2 workers waited 

for 45 minutes ); and Case 23 (defendant did not show up, plaintiff waited for 1 hour). 
641  The calling process. Note 20130815. 

“M: Hello! I’m XXX from the court. Worker XXX has filed the case to the court. Are you 

willing to mediate(here, mediate means “try to settle the case” in Chinese)? If you are, let’s 

find a time so that you can come to the court. Does tomorrow suit you?” 

Then the mediator called the worker’s lawyer, told him that the factory was willing to 

mediate. 

“M: Does next Friday suit you? 

… 

M: What about next Monday, Tuesday? 

… 

M: Yes, Tuesday will be fine. 

… 

So let’s meet at 10:00am next Tuesday.” 
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case will be transferred to the litigation process. With this approach, there are fewer occurrences 

of just the plaintiff being present at the mediation meeting.    

From the disputants’ perspective, joining mediation sessions does not mean that they 

truly understand the meaning of mediation. When asked about their reasons for joining the 

mediation sessions, they often tell me that the court asking them to join mediation sessions is the 

only reason. Some disputants shared the initiation of the mediation process:  

 When I got the subpoena, I called the mediator. He then asked 

me if I had received the subpoena. I told him yes, and I would definitely 

come to the mediation. At that time, I told him that the dispute should 

have gone through the labor arbitration procedure first. But he said, 

“You come here for mediation, don’t need to think about it."642 

 The court initially contacted me, but I thought it was the trial 

judge.... The mediator said he was a mediator, and I needed to come to 

court. If two parties can reach an agreement, the dispute will be ended 

when we sign the agreement. But the other party had already clearly 

rejected mediation. [Y. Li: If you knew that the other party would not 

agree to the settlement, why did you still decide to come to court in the 

first place?] The mediator says that if I don’t come to mediation, the 

procedure cannot proceed. Is there a mandatory case-filing mediation 

in civil procedural law? I don’t think so. That’s why I didn’t accept 

that.643 

 The mediator called me, and said that the case went to court. He 

asked me to come to the court on the 27th. Then I told him that it’s 

impossible that the company agreed to settle the dispute through 

mediation. But the mediator said that he had contacted the company, so 

I didn’t say anything more. I was thinking: on the one hand, the 

mediator mentioned that the subpoena had been sent to the other party; 

on the other hand, the mediator said he had made a deal with the 

defendant that he would come. So I came to the courthouse today. 

That’s all I know.644 

 They [mediators] asked me to come here. They said we should 

come to the courthouse to make an agreement, the employer told me to 

come here, saying somebody will write an agreement.645 

None of the disputants I interviewed were informed about their obligations or rights in 

the mediation process. 646  Nevertheless, some people did know their rights through other 

channels, for example, they read it in a document somewhere.647 

                                                                 
642 Case 3 (F). 
643  Case 5 (W). 
644  Case 8 (W). 
645  Case 47 (W). 
646  For example, Case 6 (W); Case 19 (W); Case 31 (W); Case 47 (W). 
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5.3.3 The Realization of Courts’ Interests through the Mediation Referral Procedure 

The time duration between “court receiving the files” and “official case-acceptance” leads to a 

vacuum in the court’s responsibility and accountability as an official adjudicator. The many 

advantages of being unaccountable for a case that is not yet officially accepted formed one of 

the main reasons why Court M would delay the official case-filing process. Only once courts 

have officially accepted cases under civil procedural law would they follow adjudication rules 

and take responsibility.  

For example, with the SPC’s Case Quality Evaluation System, the amount of time courts 

spend on adjudicating cases is one of the indexes for case quality evaluation. The amount of 

time courts spend on adjudicating cases is called “adjudication time limitation (shenliqixian,审

理期限, also known as shenxian,审限)”. It is a Chinese legal term, referring to a time limit 

within which the court shall complete the adjudication of the case. This time limit is regulated 

by the Chinese Civil Procedural Law. Article 149 is for an ordinary procedure: “A people’s 

court shall complete the adjudication of a case to which ordinary procedure is applied within six 

months after the case is accepted. Where an extension of the term is necessary for special 

circumstances, a six-month extension may be given upon the approval of the president of the 

court. Any further extension shall be reported to the people’s court at a higher level for 

approval.” And Article 161 is for a summary procedure: “The people’s court shall complete the 

adjudication of a case to which the summary procedure is applied within three months after the 

case is accepted.” 

The calculation of the time spent on adjudication begins the moment that the official 

case-acceptance is issued. As long as the case has not been officially accepted, then the three-

month time limit does not apply. Thus, courts choose to postpone the official case-acceptance to 

gain more time.  

In fact, during my pilot fieldwork in 2011, Court P adopted the same approach as 

Court M, namely making every case go through mediation before the official case-filing. This 

strategy had since been abandoned by Court P, yet a senior judge told me that the old system 

occasionally reappears during times of heavy caseloads.648 The courts use case-filing mediation 

as a strategic case management plan which hoards cases and prevents them from flooding into 

the litigation process. 

The disputants are often confused about the time duration between their indictment 

and the court’s official acceptance. The confusion is not difficult to understand. From the 

disputants’ perspective, the case has been de facto accepted by the court, as they need to hand in 

the same indictment materials as in the official case-filing, otherwise the court refuses to take 

the case.649 For example, the courts will not mediate the case if there is no legal relationship 

between two disputants, or the disputes should be arbitrated instead of adjudicated. The case 

material acceptance standard is not based on the mediation standard, but on case indictment, so 

                                                                                                                                                          
647  “I knew it. [Y. Li: Did anyone tell you?] No, the court didn’t inform me, but it’s written in 

books.” Case 1(W). 
648  Interview 20130911C. 
649  See section 5.3.2.2: “The obligation of the File-Receiving Window”. 
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it is not surprising that the disputants expect cases to be treated as officially accepted cases. 

Lawyers also believe that the disputants cannot distinguish the difference.650 

Here comes the conundrum. From the court’s perspective, the case has not been 

through the official case-acceptance procedure, and the officials do not treat the stages before 

official case-filing as a formal court procedure. As a result, after receiving the files, the courts 

cannot provide any official documents expressing that they have received the case materials 

other than a receipt for litigation costs. For the disputants and lawyers, those cases seem to enter 

a black box, without official case-filing, so they cannot be traced externally. They find it 

difficult to know what to expect. This confusion leads to much backlash.651 In letters and visits 

to the office which receives petitions from the disputants, I observed disputants complaining 

about their case remaining in mediation for a very long time without going to the litigation 

procedure. 

In one case, disputant C came to the court and complained that his 

dispute with a technology company has been in case-filing mediation 

for too long, and asked for a trial immediately. After checking the data, 

the senior judge finds that the case had been sent to trial judge P, so he 

urged judge P to have a trial as soon as possible. The senior judge 

receiving those complaints would immediately inform the case-filing 

office and asked them to officially accept the case immediately.652 

In short, the official case-acceptance is important since it connects the disputants coming 

to court for case-resolving and the following litigation stage, which is the precondition of the 

judiciary’s role in the litigation process. If the court deliberately uses mediation to hinder 

official case-filing, this stage stops people from getting access to the official adjudication 

procedure. In the short run, it indeed stopped cases from flooding into the trial division, but in 

the long run, this extended procedure provoked complaints among the disputants.  

                                                                 
650  Case 11(L) (“Disputants cannot tell. They often feel the case stays too long in court.”). Case 

17(L )(“ They don’t know. They don’t know the time for mediation either. They might ask 

us how long it takes before the first trial. Since the court doesn’t always follow the 

procedure rules, so I cannot tell them the exact time.”) Case 27(L) (“No, they cannot. Only 

the professional people like us do.”) 
651  Court P, the delaying problem seems not to provoke aversion among the lawyers and 

disputants. There were a few complaints about the delay in case-filing, but it is not 

comparable with court M in terms of the length of the delay. For case 40 (L) (this case 

turned out to be a difficult case for the court), the disputants said, “In this case, I came to the 

court on Monday, but the officials waited until today to make the final case-filing. If you 

cannot successfully mediate the case, then they need to go through the case-filing. Then the 

date of official case-filing was 3 days behind. It’s hard for you to imagine the feelings. I 

think the court has a good heart and tries to mediate, but it doesn’t mean that any case can be 

mediated. In this sense, if the mediation procedure keeps going on, it can lead to the delay of 

the litigation process.” 
652  Observation note 20111018.  
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5.3.4 Sub-conclusion 

This study summarizes its findings for the whole case referral process in three themes. First, 

even if disputants have filed cases to the courthouse, numerous cases become ghost cases 

without any reference numbers before the official case-filing for a significantly long time. Those 

cases are not registered and thus cannot be traced under the accountability system in the court. 

This study names them “ghost cases”.  

Second, the disputants cannot choose the method of resolving their cases; nor can they 

choose their own mediators. The allocation of cases to mediation is highly normalized, and it 

hardly involves any case-tailored elements in the referral process.  

Third, the duration of mediation is compulsorily initiated. The disputants can choose not 

to participate in the mediation sessions, but the courts still hoard the cases for a significantly 

long time before they are officially registered under the case-filing procedure. 

 

5.4 Mediation Process: Danger of Becoming Window-Dressing 

Processes 

5.4.1 Cases Overview 

This section depicts the types of mediation process which happen after the case has been 

transferred to the mediators, and both parties have agreed to come to mediation. This chapter 

adopts the analytical grid presented in Chapter 4653 with its two continuums. One concerns the 

role of the dispute solver, i.e., the mediator; and the other concerns the scope of mediation, i.e., 

what the mediators are telling the disputants. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                 
653  See Chapter 4, section 4.2.4 “Analytical Framework for Empirical Study: Categorizing Trial 

Judges’ Activities in Mediation”. 
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Figure 5.9 Case Overview 
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5.4.2 Findings 

It has been clearly recognized that there is a wide spectrum of ADR processes, from consensual 

to adjudicatory, depending on the parties’ own responsibility.654 The roles that mediators take in 

mediation can be summarized into the following types. 

(1) “Facilitative go-between”. This role includes the cases on the lower right quadrant of 

the grid (cases 6, 27, 50, etc.), which embraces most cases on the grid. In this type, mediators 

simply assist or play an insignificant role in the process. There are three features of this type. 

First of all, when the disputants want to discuss evaluative matters, the mediators refuse 

to provide any evaluative information. For example, in case 37, a factory representative said, 

“As a manager of the company, it’s the first time that we come to the court... We want to hear 

about how the court deals with the dispute. Mediator, how will the court deal with the dispute, 

please?” The mediator says, “As a mediator, I cannot give any comments, even though I hope 

that you two will reach an agreement. But it should be based on the voluntariness of both 

parties.”655 In another case (case 42), the worker asked, “I don’t really care about the case going 

to the trial. It doesn’t matter if I lose or win. But may I ask the chance of the company winning 

the case?” The mediator answered, “I’m not in a position to give opinions.”656 

Second, the mediators often confine the discussion to the dispute in litigation per se. 

This is especially the case in Court M.657 The mediator often confined the topic to the case itself 

(or how much money the plaintiff accepts and the defendant offers) soon after the start of the 

mediation session. For example, in one case, the mediator said, “Today, both parties are here, 

let’s sit down, negotiate, and see if both parties can reach an agreement. If this is possible, then 

we have a mediation agreement; if not, we will have a hearing, which is complicated. The 

plaintiffs have five claims in the suit. They have all been arbitrated by the labor arbitration 

committee. The key is the first three. Let’s start to negotiate. I don’t separate your claims; just 

treat them as a whole. In other words, how much in total would you like to pay or accept? I 

mean the total amount, regardless of the compensation or overtime work payment. Three 

workers, how much would you like to receive per person?”658 

Often during the mediation process, when the disputants begin to talk about other 

grievances rather than the case itself, the mediators will stop them. For example, in case 17, the 

worker said, “If I get less than 80,000yuan, what about my future medical treatment costs, that 

will be a large sum of money, I need living costs as well….” Then the mediator stopped him by 

                                                                 
654  Brown & Marriot, ADR: Principles and Practice, 868  
655  Case 37 (O).  
656  Case 42 (O). 
657  In court P, mediators did not confine the topic in mediation to the litigation issue itself. 

Disputants often proactively come back to this issue. 
658  Case 24 (O); Case 1(O) (After the opening of the mediation session, the mediator said, “End 

the dispute once and for all. How much do you want? Salary, compensation all together.”); 

Case 7 (O) (M: “Today we are here for mediation. Both parties are here. Plaintiff has 3 

claims, 1,2,3…Labor arbitral award only grants you 900yuan. Why is there a huge gap 

between what you claim and what the arbitral award?”); Case 17 (O) (M: “So, if both parties 

solve the dispute once and for all, how much would you like to pay?”). 



181 

 

saying, “Save those words, we are discussing if the problem can be solved once and for all, how 

much you would like to accept.”659 

Third, in many cases in Court M, the mediators only said a few words during the 

mediation sessions, while letting the disputants discuss the matter by themselves. For example, 

in case 4, the mediator said only one sentence, “What is the first defendant’s opinion on the 

issue?” After the first defendant revealed his offer for settlement, the mediator said, “Then this 

is it, you cannot reach an agreement. Let’s end this mediation session.”660 Another example is 

case 20, the mediator was filling out a document without talking to either disputant, leaving 

them to negotiate by themselves.661 

(2) “Evaluative mediation”. This role includes cases at the top of the grid. In this type, 

mediators give evaluative opinions to the disputants, ranging from vague opinions to assertive 

statements. Most of the evaluative opinions concern litigation-related issues, for example, the 

mediator challenges the existing labor arbitration award. 662  Some gave opinions on the 

evidence, for example, “Now you have several points that may be hard to be legally supported, 

there are several points that are without evidence. You two can make a compromise, and the 

dispute can be solved once and for all.”663 Some concern court procedural issues, “I’m afraid 

that the claim for those costs will be groundless.”664 One mediator provided an expert opinion 

on medical issues.665 There is another extreme case (case 38) in which the mediator said, “Since 

you are only worrying about the identity of the defendant before reaching a compromise, I can 

solve it for you now. I have talked to the judge beforehand, and his opinion is the same as mine. 

You don’t need to worry much.”666 

There are many features of this evaluative mediation. First, the evaluative statements are 

not about the case itself or the “right or wrong” of the same case, but often concern secondary 

issues. Those evaluative statements are often legal common sense, for example, telling 

disputants that they need to submit some evidence to support their claim.667 Second, some parts 

of the mediation session involve evaluative methods, while most parts use facilitative methods. 

The evaluative part is unlikely to exceed five sentences. Third, the mediators do not often 

contact judges for information about how the case will be adjudicated. But if they do, they are 

highly likely to provide such information to the disputants.668 

                                                                 
659  Case 17 (O). 
660  Case 4 (O). 
661  Case 20 (O). 
662  Case 32(O). 
663  Case 34 (O). 
664  Case 35 (O). Case 48(O) (The mediator explained that the case's “time limit expired. In law, 

it’s not like, as long as you want to get compensation, then you will”). 
665  Case 46 (O) (The doctor said that the hospital definitely needed to pay, on the other hand, he 

said the plaintiff’s claim of 600,000yuan was unrealistic). 
666  Case 38 (O). 
667  Case 41 (O) (The mediator said, “Having litigation means that you need to submit evidence, 

it’s not like in this mediation session, I will listen to what you say. If the procedure goes on, 

then there will be other procedural issues. For example, in the indictment, you only sued one 

of the three people who beat you. But court probably wants you to add the other two as 

defendants as well. I know that it’s difficult to understand, but I’m explaining it to you”.) 
668  Case 38 (O). 
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(3) The third type is “mediation without both parties being present”.669  This often 

happens when one or both parties fail to show up for the mediation sessions. Or in Court M’s 

case, the disputants do not intend to join in the mediation sessions in the first place.670 For 

example, in Case 10, the defendant made it clear that he would not accept any compromise, so 

he did not show up. After waiting in the mediation room for 30 minutes, the mediator called the 

plaintiff. During the call, the mediator told the plaintiff that the defendant had challenged the 

jurisdiction and refused to settle. The plaintiff said she did not get the subpoena for mediation. 

The mediator replied, “After I sign the procedure form for you, the case goes to trial.” In another 

example, Case 8, after waiting for the defendant for 20 minutes, the mediator asked the worker 

to sign the form and sent him away. 671 

 (4) Disputants’ settlement. In this type, the disputants have already reached an 

agreement before the mediation session, and they are only coming to court to sign the official 

mediation agreements or receive judicial confirmation, so the court plays the role of legalizing 

the settlement. Case 44 is an example of signing an official mediation agreement. The mediator 

told me that the disputants reached an agreement after the labor arbitration procedure, so no 

mediation session was held on the day.  

                                                                 
669  Those sessions did not have a mediation procedure, yet this study still considers it as 

mediation because (1) in Chinese, they are still called mediation (tiaojie). The judges, 

mediators, disputants, and lawyers use no other words than mediation (tiaojie). (2) This 

scenario still happens in the official mediation procedure.  
670  Case 16 (O) (The mediator called the disputants, and the disputants did not show up, while 

saying that they did not agree to settle. The disputants asked if the mediator would be 

adjudicating the case later. And the mediator denied.). 
671  Case 5 (O) (When I came to the mediation room, the mediator said, the plaintiff’s lawyer is 

still outside city M, and he cannot come back for mediation. Then the defendant’s lawyer 

came to the mediation room. He said, “The company is going to indict too. So we don’t 

agree to settle the case now.”). Case 13 (O) (The workers waited for nearly one hour. During 

the time, the mediators tried to call the defendant, but the person who picked up the phone 

said that this was a wrong number. Then the mediators asked the workers and lawyer about 

the conditions at the company. After waiting there for half an hour, the lawyer asked, “ it 

seems the company won’t show up, shall we leave then?”). Case 19 (O) (After the worker 

came to the mediation room, the mediator asked him to sign his name on the mediation sheet. 

The mediator told the worker, "The defendant’s attorney said he couldn’t tell for certain 

what the exact amount of the compensation would be.”) Case 28 (O) (On the day of 

mediation, the factory’s representative was busy, and he failed to notify the court, so he 

didn’t show up.). Case 29 (O) (Both parties turned up separately, and the mediator talked to 

them separately as well.). Case 23(O) (The worker waited for a long time in the mediation 

room. The mediator could not contact the defendant, later the mediator told the worker that 

he would transfer the case and asked the worker to go back and wait at home.). Case 30 (O) 

(The mediator called both parties on July 29, and settled the date of mediation at 10am. The 

company’s lawyer arrived on time, but waited for the worker’s lawyer for an hour and a 

half.). 
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Judicial confirmation is also categorized in this type.672 Cases 31, 45, 47 and 49 are all 

judicial confirmation cases, with compromises reached by mediators outside the courthouse. For 

example, case 31 involves a girl who died while visiting her father at his place of work. The 

girl’s father asked his employer for 140,000yuan in compensation. The people’s mediation 

committee in the village mediated the case, and they reached an agreement of 60,000yuan. 

During the judicial confirmation process, the mediator read the People’s Mediation Agreement, 

and brought it to the judge. The judge complained about how the mediation agreement was 

written, especially the clause that stated: “the two parties are even now, and will not take any 

legal actions against each other”. The judge complained that the clause was too vague and 

difficult to implement. He said that he trained the people’s mediators in the village to write the 

mediation record properly several times, but they did not listen. Then he checked the original 

documents and evidence, and the judicial clerk began to redraft the legal documents that finally 

legalized the mediation agreement.673 There is another case that was concluded with a People’s 

Mediation Agreement by in-courthouse mediators, and later the case went through the judicial 

confirmation process.674 

5.4.3 Analysis and Comparison 

5.4.3.1 Court-Annexed Mediation Practices in China and in Western Countries 

The first two types found in the field can easily be compared with Riskin’s two/four ideal types 

of mediation, 675 i.e. facilitative (narrow, broad) and evaluative (narrow, broad). As mentioned 

in Chapter 4, Riskin’s types form a classic typology for Western mediation strategies, which can 

be summarized in the following two aspects: evaluative methods676 and facilitative methods.677 

                                                                 
672

 The procedure of judicial confirmation see Chapter 3. As mentioned in Chapter 3, even after 

the change of mediation rate calculation method, there are still cases applying for judicial 

confirmation in Court P. All the cases here mentioned are from Court P.  
673  Case 47 was a work-related injury case. Case 49 was a personal injury case.   
674  Case 45 (the two parties made an agreement by themselves. And the mediator initiated the 

judicial confirmation procedure in court.). 
675  Riskin, Understanding Mediators' Orientations, Strategies, and Techniques: A Grid for the 

Perplexed, 7, p.16. (Riskin mentions in his article that he intends to describe orientations, 

strategies, and techniques employed in virtually any mediation context.)   
676  With evaluative methods, mediators assume that the participants want and need him to 

provide some guidance as to the appropriate grounds for settlement. A principal strategy of 

the evaluative-narrow method is “to help the parties understand the strengths and 

weaknesses of their positions and the likely outcome of litigation or whatever other process 

they will use if they do not reach a resolution in mediation. But the evaluative-narrow 

mediator stresses her own education at least as much as that of the parties.” Kenneth R. 

Feinberg, Mediation-A Preferred Method of Dispute Resolution, 16 Pepp.  L.  Rev. 5 (1988). 

The evaluative-broad mediator’s principal strategy is to learn about the circumstances and 

underlying interests of the parties and other affected individuals or groups, then to use that 

knowledge to direct the parties toward an outcome that responds to such interests. 
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In Chinese case-filing mediation, there are indeed many mediation strategies used in the 

mediation sessions, upon which mediators rely for their authority or manipulation. Chinese 

mediators often lack of training, so it is not surprising that they adopt very practical approaches 

to mediation: caucuses, lowering the expectations of disputants, bluffing, etc. But this is not 

something uniquely Chinese. In Western countries, based on American experiences, similar 

strategies are often seen in the mediation process. One article678 summarizes it as (1) trashing,679 

(2) bashing, 680  and (3) hashing it out. 681  Other scholars developed two “ideal types”, 

representing what they called the “bargaining” and the “therapeutic” styles.682 This probably 

shows that most relationships in modern society are functional, not intimate, and the settlement 

of differences or avoidance of disputes is based simply upon a desire not to fight. 

This study does not intend to provide more depth by judging each strategy the mediators 

use, since the focus of the study does not concern when, how, and under what circumstances 

cases should be settled. But there is something unique about Chinese court-annexed mediation. 

                                                                                                                                                          
677  The mediator who facilitates assumes that the parties are intelligent, able to work with their 

counterparts, and capable of understanding their situations better than the mediator and, 

perhaps, better than their lawyers. The facilitative-narrow mediator shares the evaluative-

narrow mediator's general strategy - to educate the parties about the strengths and 

weaknesses of their claims and the likely consequences of failing to settle. But he employs 

different techniques to carry out this strategy. He does not use his own assessments, 

predictions, or proposals. Nor does he apply pressure. He is less likely than the evaluative-

narrow mediator to request or study relevant documents. Instead, believing that the burden 

of decision-making should rest with the parties, the facilitative-narrow mediator might 

engage in any of the following activities, such as ask questions, help the parties develop 

their own narrow proposals, help the parties exchange proposals, help the parties evaluate 

proposals. Riskin, Understanding Mediators' Orientations, Strategies, and Techniques: A 

Grid for the Perplexed, 7 , pp.28-29. The facilitative-broad mediator’s principal strategy is 

to help the participants define the subject matter of the mediation in terms of underlying 

interests and to help them develop and choose their own solutions that respond to such 

interests. 
678  James J. Alfini, Trashing, Bashing, and Hashing it Out: Is this the End of Good Mediation, 

19 Florida State University Law Review 47 (1991) 
679  The mediators who employ a trashing methodology spend much of the time “tearing apart” 

the parties' cases. To facilitate uninhibited trashing, the overall strategy employed by these 

mediators discourages direct party communication. The mediator then normally caucuses 

with the plaintiff's attorney and her client in an effort to get them to take a hard look at the 

strengths and weaknesses of their case. 
680  The mediators who use bashing techniques tend to focus initially on the settlement offers 

that the parties bring to mediation and spend most of the session bashing away at those 

initial offers in an attempt to get the parties to agree to a figure somewhere in between. 
681  The hasher generally adopts a much less directive posture than the trashers and bashers, 

preferring that the parties speak directly to one another and hash out an agreement. They 

place greater reliance on direct communication between the opposing attorneys and their 

clients.  
682  Silbey& Merry, Mediator Settlement Strategies, 7  
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First of all, the abridgement of the mediation sessions. The case-filing mediation in both 

courts takes significantly less time. The American experience shows that mediation sessions 

normally take 2-3 hours.683 In the Netherlands, on average, a mediation officer spends 4.6 hours 

on a case referred to mediation, and a staff member of the mediation administration office 

spends an average of 4.1 hours per case.684 If the number of contact hours between the mediator 

and the parties has been taken into account, court-referred mediation processes in the 

Netherlands involve an average of 6 contact hours, with civil mediations taking an average of 

almost 7 contact hours and mediation in administrative cases, an average of slightly more than 4 

hours. Yet, among the cases observed in China, 22 out of 29 sessions observed685 took less than 

30 minutes, 5 sessions between 30 and 60 minutes, 2 sessions between 1 hour and 2 hours. 

Mediators explained that they spent 10-60 minutes studying prior to the contact hours, 

depending on the case.686 Therefore, the Chinese practices can be better portrayed as “brief”, if 

not superficial. 

Second, mediation can be initiated even if one party is absent. “Mediation without both 

parties being present” and “mediation without a mediation procedure” happened in 11 out of 50 

cases collected. In those types, the mediation sessions continued despite the lack of attendance. 

The present disputants often waited for a long time without seeing the other party. In some cases 

in Court M, the disputants did not even know if the other party was going to come.  

Third, few legal norms were observed in the mediation processes. “Activation” of norms 

and values is another common strategy used by successful mediators.687 More evaluative terms 

are expected from the Chinese communist ideology of educating disputants, yet they are barely 

found in the fieldwork. There are significantly fewer evaluative strategies than facilitative or go-

between strategies. As mentioned above, the mediators avoided giving evaluative comments 

when asked, or they provided information on the legal common sense or clarified very obvious 

misunderstandings among the disputants.  

Fourth, the discussion between the two parties was confined to a limited scope by the 

mediator. ADR scholars identify detailed tactics such as broadening, selecting, concretizing, and 

postponing issues; their purpose was to identify a formulation of the nature of a dispute on 

which the disputing parties could agree. This allows the mediator to help the parties separate the 

issues that seem amenable to some sort of resolution or settlement from those on which they are 

hopelessly deadlocked. 688 However, in the Chinese practice, the mediators hardly proactively 

broadened the topic; they also stopped the disputants from deviating from the litigation issues, 

                                                                 
683  Susan S. Silbey& Sally E. Merry, Mediator Settlement Strategies, 8 Law &Pol'Y 7 (1986)                  

(“Six of the eleven mediators estimated the average length of their sessions to be two-and-a-

half hours, two estimated three hours, two estimated one-and-a-half hours, and one mediator 

estimated that fifty percent of his cases settle within one hour. These estimates of session 

length tended to be confirmed by the attorneys, all of whom placed the average length at 

between one and three hours.”) 
684  Jagtenberg & Klijn, Customized Conflict Resolution: Court-Connected Mediation in the 

Netherlands 1999-2009, 63   
685  The statistics are based on the mediation session held during which both parties showed up.  
686  Interview D20130527; Interview L20130719; Interview D20130731; Interview M20130807. 
687  Silbey & Merry, Mediator Settlement Strategies, 7 , p.18-19 
688  ibid.p.15 
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or in their words, “How much do you want to solve the dispute once and for all?” This approach 

is quite different from the therapeutic styles in mediation. 

5.4.3.2 Chinese Case-Filing Division and Trial Judge Mediation in Practice 

The case-filing mediation also showed some significant features compared with the trial judge 

mediation in the same courts.  

First of all, even compared with Chinese trial judge mediation, case-filing mediation 

takes significantly less time. Trial judge mediation can last up to 90 minutes, while the case-

filing mediation sessions often last less than 30 minutes. 

Second, fewer caucuses. Most trial judge mediation involves caucuses, yet only 8 out of 

the 29 observed case-filing mediation sessions involved caucuses.  

Third, most judges use evaluative norms in trial judge mediation to persuade the 

disputants, whereas this happens much less often in case-filing mediation. The mediators 

mentioned that they are reluctant to use evaluative comments. As one mediator said, “The 

judges know exactly how they would rule, so it’s hard for them to keep themselves from 

revealing the possible adjudication results, yet I cannot provide any answers to the disputants. 

But in order to promote mediation, I will inform the disputants of the results of similar cases or 

in what way I handled similar cases before. These are in fact tactful ways to tell them how the 

trial judge might rule in the litigation procedure.”689 “Because it [providing evaluative opinion] 

is the judge’s job. Even if the facts are clear, I wouldn’t tell the disputants the result 

immediately. But I will mention the regulations and find the specific clauses for them so that 

they can understand the disputes better.”690 

Fourth, very few trial judges allowed disputants to discuss issues other than the litigation 

itself, but in case-filing mediation, the mediators sometimes allow wider discussions, so that 

more cases are spread on the right side of the grid. This does not mean that the mediators are 

actively involved in the discussion. Frequently, mediators simply leave the disputants to 

deliberate by themselves.  

5.4.3.3 Court M and Court P 

As mentioned, Court M and Court P differ in their means of initiating the mediation process. 

Court P adopts the official case-filing first and then imposes the mediation strategy, while Court 

M works the other way around; Court P makes a judge allocate cases, while Court M deals with 

cases indiscriminately; Court P asks the disputants about their willingness to mediate by calling 

them, while Court M sends out subpoenas without any further communication. They also differ 

in the extent of training their mediators. Court M’s mediators do not have any formal or 

informal training in mediation, while the mediators in Court P have been trained by the Hong 

Kong mediation center, according to a senior judge.691 From the location of the cases scattered 

                                                                 
689  Interview M20130730. 
690  Interview M20130807. 
691  Interview JC20130911. 
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over the grid, several features stand out. Those differences lead to further different mediation 

practices. 

First, few Court P cases are mediated with simple go-between strategies; evaluative and 

facilitative mediation are more common. Compared with Court M mediators, Court P mediators 

play a relatively active role in mediation. Furthermore, Court P mediators prefer to give 

evaluative suggestions more often than Court M mediators. This is also reflected in the fact that 

the Court P mediators adopt caucuses more often than Court M mediators (5 times vs. 3 times). 

Court M mediators confirm this observation, “I hardly use caucus, since often it is not necessary 

to do so.”692 

Second, the atmosphere of the mediation sessions varied. Court P mediators used 

stylized words, displayed good demeanor, and behaved in line with the training they had 

received. For example, a Court P mediator uses opening words such as: “Here we are having a 

mediation session. My surname is xxx, and I’m a mediator. Today, both parties showed up for 

the session, which means that both parties are showing good faith. I only emphasize one rule: 

when one party talks, the other one shouldn’t talk. First, both parties please present your 

standpoints on the case.” 693  In the mediation sessions, the disputants concentrate better 

accordingly. For example, mediator was never distracted by other work during the mediation 

process. Very few, if any, disputants or lawyers would answer a phone call during the mediation 

session. In contrast, Court M mediators often initiate sessions without introducing themselves, 

or with a very simple introduction. One mediator opened the session in this way: “Today is 

mediation, let’s work on it and hope that both parties can reach an agreement. And the dispute 

can be solved as soon as possible. If not, the case will be transferred to the trial division, and a 

trial will be held. Defendant, what is your opinion?” 694 The atmosphere in Court M is much 

less formal. The mediators, disputants, and lawyers were constantly disrupted by phone calls 

and people stepping into the room. For example, as observed in Case 11, the mediator answered 

his phone for 3 times. One party went out to take 2 phone calls. Furthermore, the session was 

interrupted by a disputant arriving for the next mediation session. The mediation session went 

back and forth for nearly 2 hours. 695 

In short, despite the similarity in the procedure, Court P mediators present themselves in 

a politer, better trained and considerate way, while the mediators from Court M are more hasty 

and informal. 

5.4.4 Sub-conclusion: Failure of Western ADR Theory in Justifying Chinese Case-Filing 

Mediation 

Going back to the tension between party autonomy and the courts’ needs mentioned in section 

5.2.3 “Two Assumptions of the Application of the Western ADR Theory”, the Chinese case-

filing mediation procedure begins with mandatory case allocation, but the mediator does not 

play a significant role in the process. On the surface, the Chinese approach to resolving the 

                                                                 
692  Interview D20130527. 
693  Case 27(O). 
694  Case 17 (O). 
695  Case 11(O).  
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tension is similar to the Western approach: even if mandatory mediation exists, reaching an 

agreement is voluntary. However, upon closer examination, there are some nuances.  

In Western practices, the referral process and the mediation process are two steps. By 

contrast, the Chinese court referral procedure and the mediator’s role in the process involve 

three steps: cases being assigned to the mediator (compulsory); disputants deciding to join the 

real mediation sessions (voluntary); and the actual mediation process (result voluntary). In short, 

while Western practices combine stages 1 and 2, Chinese practices distinguish them.  

 

Table 5.1 A Process Analysis of the Chinese Case-Filing Referral Process 

 

Stage Content Compulsory? Mediator’s role Disputants 

Stage 1  Cases being 

assigned to 

mediation (initiation 

of mediation 

process) 

Yes Receiving files Nothing 

Stage 2 Attending the real 

mediation process 

or not 

No Contact the 

disputants 

Autonomy 

(without 

penalties) 

Stage 3 Mediation process No Facilitative/ 

evaluative 

(see 5.4.1) 

Autonomy 

(reaching 

agreement or not) 

 

 With this separation, the mediation process can be seen as a predetermined procedure 

rather than a party autonomy process. It means that the time duration for mediation is mandatory, 

but joining it or not depends on the disputants; reaching an agreement or not depends on the 

disputants. This implies that mediators will not devote much effort to the mediation. This has 

two different effects on the courts and on the disputants: from the court’s perspective, mediation 

has become a pre-condition to litigation; for the disputants, mediation functions as an inevitable 

procedure before litigation. Even if the mediation procedure has been initiated, no more effort is 

required from the disputants (they do not even need to attend the mediation session). Only when 

the disputants are willing to mediate does the procedure work for them. Otherwise, it might 

become a barrier to their litigation rights. 

Bearing all these findings in mind, let us look again at the two assumptions mentioned in 

on the application of the Western ADR theory: (1) The mediation process is a consensual 

procedure involved with party autonomy, and the default situation in the initiation of the 

mediation process should be a consensual choice;(2) If the initiation is mandatory, the courts’ 

allocation of cases is justified by the public interest, and a case selection system is inevitable. 

The degree of party autonomy in each stage of the case-filing mediation process, namely 

the referral process and the mediation process, will be discussed. Party autonomy does not exist 

in the referral process. The judiciary plays an important role in assigning cases to mediation as a 

case management strategy, so the factual referral process (stage 1) is compulsory, even though 

disputants are not forced to join the mediation sessions. In the mediation process, there also 

seemed to be little party autonomy. The mediators often control the time, the methods, and the 

procedure. One example is the limited scope of the topics discussed during the mediation 

sessions. The mediators are either superficially involved in the mediation (leaving the disputants 
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to negotiate between themselves), or they keep turning the discussion to the final settlement 

offer. This was confirmed by the interview with the mediator in Court M: “The disputants 

should cooperate with me so that we can reach an agreement. If they don’t cooperate, how can I 

help them?”696 Even if the mediator notices the importance of party autonomy in the mediation 

result, the process is still dominated by the mediator.697  

Therefore, the first assumption does not hold since the mediation result is the only 

element with true party autonomy, while neither the initiation process nor the mediation process 

evidences it. 

Then we turn to the test of the second assumption that reassigning cases to mediation 

can be justified by “public interest”. This study finds that even if the disputants are not coerced 

into mediation and are able to refuse to join in the mediation session, it is difficult to call on 

public interest to justify the existing Chinese case-filing mediation, owing to 3 reasons. 

First, on the regulation level, Chinese regulations consider mediation as a default dispute 

resolution process, with only a few types of cases as exceptions. Those cases include special 

procedures, procedure of supervision and urge, procedure of public summons for exhortation, 

procedure of bankruptcy, confirmation of marriage or status relations, and other cases that 

cannot be mediated according to law.698 Those are all “hard requirements” based on the cases’ 

characteristics, instead of being based on how judges evaluate the pros and cons of consuming 

public resources and for the better interests of the parties. This is contrary to other jurisdictions 

which indubitably take public interest elements into account. In Hong Kong, for example, the 

Interim Report of the Hong Kong Chief Justice’s Working Party on Civil Justice Reform 

suggests rules to make mediation mandatory in defined classes of case, unless exempted by 

court order.699 ADR (which includes mediation) is regarded as inappropriate for cases: 

(1) raising constitutional issues; (2) where rights are being tested, 

establishing principles and procedures; (3) where successful invocation 

of ADR requires the parties to arrive at a contractual settlement but 

where one of the parties lacks the legal capacity to contract (e.g. 
                                                                 

696  Interview D20130527. 
697  Court P is different from Court M. Disputants enjoy more autonomy in the process in Court 

P’s mediation sessions. The mediators in Court P pay more attention to party autonomy than 

those in Court M. For example, when being asked about the disputants’ role in mediation, 

one mediator answered, “It’s very important. They will lead the mediation sessions. And the 

mediators are assisting the negotiation” (Interview M20130730). Similar answers were 

given by other mediators: “I promote mediation, never lead. In mediation, I’m not sure that I 

will control the process” (Interview D20130731). “I wouldn’t force the disputants into 

mediation. It depends heavily on their willingness” (Interview M20130807). “I think they 

(disputants) should be the guiding force and lead the mediation. We are cooperating with 

them. As mediator, we cannot say more than the disputants. We guide, and they decide their 

way of dealing with the dispute” (Interview L20130719).  However, “not forcing the 

mediation result” does not mean the process involves party autonomy. 
698  Provisions of the Supreme People’s Court about Several Issues Concerning the Civil 

Mediation Work of the People’s Court, article 2. 
699  Hong Kong Special Administrative Region People’s Republic of China, Interim Report of 

the Hong Kong Chief Justice’s Working Party on Civil Justice Reform (Hong Kong: Hong 

Kong Special Administrative Region People’s Republic of China,[2002]) p.18. 



190 

 

because a minor or a patient); (4) where the power imbalance between 

the parties is such that no fair agreement can be expected to result from 

the process; and (5) where a party shows by conduct that ADR is being 

abused to the prejudice of the other party (e.g. where ADR is being 

used as a fishing expedition to discover the weakness in the other side’s 

case or is being used only as a delaying tactic, with no real interest in 

resolving the dispute).
700

 

Compared with the Chinese regulations, Hong Kong is cautious about preventing both 

disputants and courts from abusing the mediation procedure. Disputants cannot use mediation to 

fish for the weaknesses of the other party or as a delaying tactic; courts cannot use mediation to 

avoid their obligation of testing and establishing principles and procedures. However, the 

Chinese regulations do not prevent disputants from abusing the mediation procedure, nor 

prevent courts from abusing it. In particular, the precaution against courts misusing mediation 

remains blank in the Chinese regulations, and thus they do not safeguard the public interest. 

Second, on the court management level, without the filter from the regulations level, I 

observed very limited case selection. In fact, mediation operates as a de facto precondition to 

litigation. Since the courts are the ones promoting this “precondition”, it is crucial to know the 

court's motivations for promoting case-filing mediation.  

One Chinese managerial judge used a metaphor in my interview with him, “The court 

case management system works like a layered riddle. When the disputes come to court, the case-

filing division stops some from moving forward; later, trial judge mediation stops some; finally, 

when all the means fail, the cases come to the trial judges. That is the last resort. ”701A judge in 

charge of case allocation in the case-filing division in Court P said, “I allocate the cases based 

on what cases the mediators deal with most.”702 Those statements show the key difference 

between this approach and the ideal public interest approach. The latter balances the interests 

first and then decides which route to take, while the current Chinese approach is more like 

gambling on the likelihood of disputants not going to the next step, and tries to stop disputants 

from moving forward. As shown by a metaphor used by another judge in 2011, “Now the court 

is using case-filing mediation to function like a storage dam. They hold all water in the reservoir 

as long as possible until some has to rush the dam. The case-filing division is like the reservoir, 

and the mediators are like the dams.”703 This statement precisely explains why regardless of 

whether the cases are suitable for mediation, Court M sends out subpoenas to demand the 

disputants’ participation in mediation sessions. The Chinese case-filing mediation institution in 

the courts like Court M is very much a case management system rather than a system based on 

party autonomy. 

Third, the mediators also adopt a practical attitude towards the mediation procedure, 

despite the differences between the two courts. The mediators do not need to decide whether 

cases should go to trial immediately or stay in mediation, nor do they have the knowledge to do 

                                                                 
700  Department of Justice The Government of the Hong Kong Special Administrative Region, 

Report of the Working Group on Mediation (Hong Kong: Department of Justice The 

Government of the Hong Kong Special Administrative Region,[2010])  p.36. 
701  Interview F20130328.  
702  Interview X20130731. 
703  Interview T20111027. 
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so. Even if they use the length and effort of the court procedure as reasons to persuade 

disputants to settle, some cases in fact would not take as much time as the mediators claimed. 

Mediation does not always prevail over adjudication, especially when the weaker party does not 

have enough information to make a fully informed decision.704 If there is anything that is not 

clear or unfair, the mediator will not try to explain.705 This is probably due to the fact that the 

mediators in Court M treat their job more precisely as preventing the cases from flooding into 

litigation. They care more about completing the procedure than fixing the disputants’ 

relationship or keeping the mediation process fair.706  

Therefore, the public interest is not clearly being taken into account in the current 

regulation framework, nor does the system involve the public interest in practice. The public 

interest aims at decreasing the time spent on easy cases that come to courthouses, whereas the 

Chinese system increases the time spent on all cases since they all need to go through the 

mediation process. Admittedly, some simple cases are indeed quickly solved with mediation and 

do not proceed to litigation. Some scholars argue that the time and resources saved with the 

current mediation system serve the purpose of public interest, but this study shows that the time 

saved on the simple cases cannot justify a system which requires every single case to go through 

mediation. In some ways, the current practices resemble the old Chinese “people’s reception 

office” practices in the 1950s, which mainly aimed at clearing dockets and case management. 

The current practices still form a court-centered system, so the Western ADR arguments cannot 

be used to justify it. The problem with the Chinese practice is not the coercion during the 

mediation process, but the coercion to get into the process, which is highly likely to jeopardize 

the access to justice. 

5.5 A Good Mediation for Whom? Participants’ Evaluation of Case-

Filing Mediation 

Another facet of the problem that deserves exploration is what the case-filing mediation means 

to the participants. After all, the courts’ interests do not necessarily undermine the disputants’ 

interests. To explore the participants’ perspective, the discussions will be presented from the 

perspectives of the judges and mediators, disputants and lawyers. 

                                                                 
704  For example, in one case, a mediator says it would take a long time and asks the worker to 

give up a large amount of money. However, the first trial and second trial only take 1 year in 

total. And the worker almost gave up 1/3 of his deserved compensation.  
705  Case 6 (O). 
706  However, the mediators in Court P mention more on the restorative side of the disputants’ 

relationship. For example, one mediator said, “I have never encountered disputants who 

have absolutely no knowledge about mediation. I think mediation provides a platform for 

the disputant to know the other party’s standing point and we will also take the opportunity 

to teach them how to litigate. After mediation, he probably would know how to submit the 

evidence. I find that there are lawyers who would proactively ask for mediation.” (Interview 

L20130719). 
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5.5.1 Case-filing Mediation in the Eyes of Judges and Mediators 

5.5.1.1 Judges 

It is difficult for trial judges to give evaluative opinions on case-filing mediation. In interviews, 

they admit they do not even know who the mediators are, even though they read the mediation 

records submitted by the case-filing division. “Indifference” is the right word to describe the 

judges’ attitude to case-filing mediation.707 One judge in Court M said:  

People’s mediators in the case-filing division function as window-

dressing. They can neither mediate cases with escalated disputes, nor 

can they mediate cases that are supposed to be mediated. They are 

common people without any training. They have a low mediation rate 

40%, yet a high case-withdrawal rate. But if a case is withdrawn, this 

does not mean that it is solved. The withdrawn cases often return to the 

court again. Compared with the mediators, the trial judges understand 

the law and are capable of providing more useful mediation. 708 

In contrast, a senior judge in Court P who introduced the court-annexed mediation 

system to the court showed greater appreciation for the people’s mediators. His major concern is 

that the well-trained people’s mediators will not continue to work in the court. “Our mediators 

are trained by the Hong Kong mediation center. I’m not confident that we shall retain them for a 

long time.”709 Another judge in Court P also expressed the same appreciation of the people’s 

mediator’s work. He mentioned that people’s mediators can play important roles in explaining 

the disputes to disputants and making the disputants appreciate the court’s work more.710 

5.5.1.2 Mediators 

This study produced two findings about mediators. The first concerns their perception of their 

jobs, and the second is their evaluation of the courts’ efforts into promoting case-filing 

mediation.  

Mediators in the two courts differ regarding how they treat their jobs. The mediators in 

Court M consider mediation more of an inevitable precondition to litigation, which means they 

care more about meeting the time scale set for the procedure. In addition, mediators in Court M 

concentrated on solving the disputes in front of them, while those in Court P cared more about 

the fairness of the result. In Court M, the mediators urged the disputants to reach agreements; if 

anything is not clear or not fair, the mediator will not explain but simply let it happen.711 In 

Court P, as a mediator said to me: 

                                                                 
707  Interview S20130308. 
708  Interview T20111027. 
709  Interview JC20130911. 
710  Interview X20130731. 
711  Case 6 (O). 
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I think if the parties have reached an agreement, but they are not 

satisfied, it only means that during the mediation, the mediator has not 

done a good job of explaining the whole situation to the parties. It 

hardly ever happened to me, but it happened to other mediators. The 

whole mediation process is harsh. The mediator separated the two 

parties and conducted a caucus. After he had persuaded the two 

parties, he didn’t put them together or explain the whole situation. Lack 

of information led to a misunderstanding. Later, the disputant filed a 

complaint to the court. To deal with the complaint, the mediator came 

back to the court and explained everything to the disputants, so the 

complaint was solved.712  

Surprisingly, instead of being proud, the mediators in both courts looked down on their 

jobs. In Court M, one people’s mediator said, “My job is to help the court solve cases, the court 

has too many cases, that’s it. I don’t know if the court is going to keep this mediation institution 

going for a long time.”713 Another mediator who used to work in the trial division as a judicial 

clerk finds his job dreadful, “The mediation job is boring. I don’t understand why the court 

divests so many useful judicial clerks out of the trial division, and throws them into mediation. 

We cannot mediate many cases here. I think my previous job as a judicial clerk is more 

stimulating, and I would love to return to the trial division.”714 This is the same with Court P’s 

mediator, “I feel that the court should do adjudication only. The mediation might be outsourced 

to the mediation center. But mediation is definitely in the interest of the court. We lack staff. 

Both the fact-finding in the formal litigation process and the verdict drafting cost us too much 

time.”715 Another mediator said, “The Court provides a platform for mediation, and that is it.” 
716  The above shows that the mediators do not consider their work important, they 

underestimate their role in the courthouses. Regarding this point, there was little difference 

observed between the two courts. 

5.5.2 Disputants 

5.5.2.1 “I Don’t Know What to Think about it”: Disputants’ Limited Understanding of 

Case-Filing Mediation 

As discussed in Chapter 2, in theory, the disputants’ satisfaction plays a decisive role in the 

evaluation of mediation. During my fieldwork, however, I learned that the Chinese disputants 

had difficulty in evaluating case-filing mediation as often the disputants did not provide clear or 

adequate answers to this questions. Among the 25 disputants I interviewed, 5 were satisfied,717 

                                                                 
712  Interview L20130719. 
713  Interview D20130527. 
714  Interview T20130514. 
715  Interview M20130730. 
716  Interview D20130731. 
717  Case 17 (W); Case 29(W); Case 39 (W); Case 41(P); Case 42(W). 
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14 did not give any answer,718 and 5 gave negative answers.719 It seems that most people are 

neither satisfied nor dissatisfied, they just do not know what to think about mediation. With little 

information being provided by the court, disputants have trouble understanding what is 

happening, especially if the mediation procedure is short. Of the 13 disputants who answered the 

question about the mediator’s identity, 4 of them thought the person was the people’s mediator; 

3 thought he was a judge; 6 had no idea. This shows that most disputants could tell mediators 

from judges, but did not necessarily know their identity.    

The disputants were greatly confused about what they should expect from the case-filing 

mediation. Some were hoping for evaluative opinions,720 so they could get clearer information 

about the possible results of adjudication. Others hoped for an easy procedure,721 so their cases 

could be solved as quickly as possible. Still others wanted respect for their own opinion.722 

They believed that the court should not provide evaluative opinions, since those opinions could 

easily influence the disputants’ own opinion. The paramount standard should be the disputants’ 

own willingness. A few did not care what approach was taken as long as it solved the dispute.723 

They adopted a pragmatic view and were satisfied once the dispute was solved. 

                                                                 
718  Case 1 (W); Case 7 (W); Case 9(W); Case 13(W); Case 14(W); Case 18(W); Case 27(W); 

Case 34(W); Case 35(W);Case 43(F); Case 43(W), Case 46 (D); Case 47 (W); Case 48 (W). 

Those disputants answer the questions by referring to how they think of the other party’s 

behaviors, talking about the dispute per se, or making their answers ambiguous. For 

example, “You say satisfied, I’m not satisfied. But you say not satisfied… I feel that I 

enjoyed my right, so I don’t want to delay the process, it’s handier. Since both parties can 

agree to compromise, so be it. I want to forget about the dispute as fast as possible.” Case 

27(W). 
719  Case 22 (W); Case 34(in-trial interview); Case 37 (F); Case 40 (P); Case 49 (P).  
720  “The mediator should inform me about right and wrong, the risks of litigation, etc. This 

information should be provided.” Case 1(W) “Be fair. Told me about the law.” Case 17(W) 

“I asked the question to find out if I can get the money or not. But she didn’t reply. I didn’t 

want to embarrass her by repeating the question, but I did want an answer. If the factory is 

way out of line, then I would rather endure it.” Case 27(W) “Mediation should happen. 

When somebody said something wrong, you have to tell him that he said something wrong 

and if you appeal, your assertions are not going to be supported.  So the same can be said to 

the other party. So that the disputants will feel the pressure. The mediator must say that. If 

the mediator always asks the other party what he wants, like our mediator did, and didn’t 

mention any pressure, then it might aggravate the devilish and unreasonable behaviors. So it 

will even make the situation worse.” Case 34(F) “At least with a court, there is a scale to say 

what is right and what is wrong, not like the government.” Case 49(D1) 
721. “The way is difficult, the enforcement procedure is troublesome. We want mediation, then 

the dispute ends. For the weak parties, the way to defend ourselves is too long and difficult.” 

Case 5(W) “I hope the dispute can be solved as quickly as possible.” Case 17(W) 
722 “I feel the mediation that is based on mutual understanding and willingness is the best. I 

think it’s about my own will. If the court is telling me what is right and wrong, then the 

decision will not come from my own willingness.” Case 35(W)  
723  “If two parties want the dispute to be ended immediately, then the people mediator’s way 

can be better. No right, no wrong. If the dispute wants to be solved based on some standards, 

then the mediators should distinguish right from wrong. The latter makes me aware of where 
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As the above findings show, the disputants are perplexed about the ideal role for 

mediators. Some believe the disputants’ consent should be primary, as in the autonomous 

dispute resolution process, but some hope that the court will shoulder the responsibilities of 

making dichotomous decisions to assist the dispute resolution. 

These findings do not differ much between the two courts, but the disputants in Court P 

did appreciate the mediators’ nice demeanor and manners.724 

5.5.2.2 Elements Affecting the Satisfaction with Case-Filing Mediation 

It is quite remarkable that despite the fact that many people mentioned they liked the mediators 

per se,725 they were still not positive about the mediation process. There are three notable 

findings derived from the interviews with disputants regarding their satisfaction with case-filing 

mediation, namely (1) the disputants treat case-filing mediation as an inevitable part of 

litigation; (2) the disputants’ satisfaction is result-oriented; and (3) after disputes going to trials, 

the disputants’ view on case-filing mediation may be more negative than right after mediation. 

“It is an Inevitable Process”. Ten disputants mentioned that they treat this process as 

predetermined, something they must experience if they want to proceed to litigation. For 

example, some disputants say, “I think it’s more like an inevitable process, just ask two parties 

to come and do it.”726 “It seems to be a procedure that I have to experience.”727 “Coming to the 

court is a process that I need to go through. If the mediation can solve the problem, then there is 

no need for future procedures. It saves lots of time for the court and me.”728 “Mediation is the 

pre-procedure of the appellate procedure.”729 Other examples: “This is an inevitable process that 

                                                                                                                                                          

the money comes from. The former one is like buying vegetables in the open market. But 

comparatively, the latter one is better, at least it teaches the disputants about the law. The 

former one makes the disputes more obscure. But most mediators adopt the former 

approach. For example, after a traffic accident, if I can accept 500yuan, then why bother 

distinguishing the right from wrong in the dispute?” Case 7( W) “First of all, respect the 

willingness of both parties. Second, if there is a gap, help both parties to agree on the middle 

by analyzing the case. [Y. Li: What about evaluation?] The mediators who can evaluate are 

usually old and experienced. Then, the mediator can suppress the interests of the parties.” 

Case 42(F) 
724  Case 27(L); Case42(W) 
725  “I feel the mediator is fine and good. But I didn’t want to settle, so I acted in my own way, 

and I wanted to express my opinion.” Case 43(F). “I think the process is fine, and I enjoy the 

court’s attitude very much. They seem to be nice.” Case 42(W). “Yes [he answered the 

question in a very definite way]. The mediator has called me a couple of times, but she is 

always kind and nice.” Case 39(F) 
726  Case 37(W). 
727  Case 13(W). 
728  Case 35(W). 
729  Case 27(W). “After all, it’s a process that needs to be followed. So it’s fine. Besides, I’m an 

employee of the company, so it’s my job, if I were not here, I would have drunken tea in the 

office. So it doesn’t matter to me.” Case 43(F). "If this is the procedure, then I have to do it. 

But it’s definitely better if I can just refuse the mediation in the first place.” Case 14(W). 
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we have to go through. If you don’t come to the court, it means that you don’t respect the court. 

Even if I don’t change my offer for the settlement, I will still come to the court to show the 

respect due the court and the procedure. You ask me to come 10 times, I will come 10 times. We 

always follow the procedure. If a similar dispute occurs in the future, the court will use my case 

as a precedent.” 730 In this way, the disputants treat the mediation process as the courts’ choice 

and responsibility, not theirs.  

Result-Oriented Satisfaction. The disputants are significantly concerned about the 

result of the mediation, which has a notable impact on their satisfaction with the process. This 

finding bears a resemblance to the conclusion from trial judge mediation.731 

Among the 5 cases with disputants who clearly expressed their satisfaction with the 

result, 4 of them were concluded by mediation agreements.732 As the disputants said, “If both 

parties can reach an agreement, it’s the best result, if not, let’s go to litigation. Nobody wants to 

go through litigation, everybody wants to solve the dispute as soon as possible, as easily as 

possible.”733 “I think the process is fine, and I enjoy the manner of the mediators very much. 

They seem to be nice… It was good, too. I asked the mediator to invite the worker over, and he 

did.”734 

This trend is confirmed by the disputants with no clear evaluative answer, since many 

mentioned, “I don’t know, there is no result, how can I evaluate it?”735 The disputants who gave 

negative evaluations mentioned that the mediation session was a waste of time as it did not lead 

to a result.736 

Escalation of Dissatisfaction. If mediation does not lead to an agreement, this study 

found that the disputants’ negative evaluation of case-filing mediation escalated as the dispute 

shifted to litigation. This finding confirms the conclusion that the disputants’ satisfaction is 

result-oriented.  

Their dissatisfaction was shown by the comparison between the interviews conducted 

under two disparate conditions: one held immediately after the case-filing mediation session and 

one held after the cases had moved to the trial process. Among the 12 interviews held after a 

trial or a hearing, only 1 disputant described the case-filing mediation as useful. “The mediator 

was patient. Through the procedure, at least I learned the company’s position, and the company 

was pushed to face me. Otherwise, the company would send no one to deal with the dispute.”737 

                                                                                                                                                          

“It’s an inevitable process. The official said I needed to come and get the subpoena, so here 

I am. I feel mediation is fine even without a result. At least I know that the dispute is being 

handled. It’s good to know. Otherwise, I would feel blind. The initiation of the procedure 

doesn’t rely on my own view on whether the case can be mediated.” Case 43(W). 
730

  Case 34(W). 
731  See Section 4.5.1.“Disputants Satisfaction to the Mediation: Result Oriented”. 
732  Case 29; Case 39; Case 41; Case 42. 
733  Case 39 (F). 
734  Case 42 (W).  
735  Case 34 (W). The same was repeated by case 43 when the worker was asked to evaluate 

today’s mediation; he answered, “There is no result.” Case 43(W). 
736  Case 22(F) (“If the defendant doesn’t want to mediate, then that’s it. Don’t waste my 

time.”). Case 34(F) (“Not at all. It’s a waste of time. If I were the mediator, I would 

definitely tell the defendant and the plaintiff what is right about it.”). 
737  Case 24(W) in trial judge mediation. 
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The remaining disputants tended to simplify the case-filing mediation procedure as “a waste of 

time”. As some disputants said, “There was no result from the case-filing mediation.”
738

 “Case-

filing officials also conducted mediation, but it didn’t succeed. They didn’t say much about the 

law, and they didn’t pay attention to the case details.”
739

 “They didn’t mediate in the case-filing 

division. The conflict between the two parties is so big that it’s impossible to have the case 

mediated…The mediator also sees the huge gap between the two parties, so he suggested that 

we go to trial later.”740 Another disputant said, 

To be honest, the mediator in the case-filing division didn’t mediate 

properly. He called me and asked me to come to the courtroom. Then 

he said he couldn’t reach the company. Then I provided him with the 

telephone number, but he said no one picked up the phone. After 

coming to the courthouse 3 times, and having changed mediator twice, 

the mediation process finally came to an end. I think one thing is 

ridiculous. The last time I came to the case-filing mediation, the 

mediator asked me to sign a document. Then I was wondering, what did 

he want me to sign at that time? It turned out to be an outdated 

document for the agreement of the initiation of mediation. I didn’t 

understand the court’s procedure then, shouldn't it be signed when the 

mediator is assigned the case? I have been through many mediation 

sessions and the case has been in mediation for a long time, then why 

did he ask me to sign it the third time I met him? I felt that this 

procedure was problematic, and the mediator asked me to date it in 

January instead of March. It was March then. I didn’t understand. They 

should have told me about the procedure, if the mediation didn’t have a 

reasonable prospect of success, then we should proceed to trial, instead 

of wasting time on it.”741 

The reason for the escalation might stem from the long delay in the name of the case-

filing mediation. As the dispute moved to the next stage, obtaining a quick resolution became 

more important. However, owing to the delay in official case-acceptance mentioned in section 

5.3.2.1 “Finding I: The Appearance of Ghost Cases under Courts’ Interests”, the end of the case-

filing mediation session does not mean the trial process starts immediately. Many cases were 

still retained by the case-filing division even though the mediation sessions had failed. If this 

time interval was too long, disputants would clearly detect the delay in the whole dispute-

solving procedure, and their dissatisfaction would increase.  

                                                                 
738  Case 1 in trial mediation (W). 
739  Case 9 in trial mediation (F). 
740  Case 22(F) in trial judge mediation. 
741  Case 14(W) in trial judge mediation. 
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5.5.2.3 Mediation as a Delaying Tactic 

Mediation being used as a tactic to delay dispute resolution was an “open secret” among the 

participants. Numerous obligors (who are often the stronger party in the dispute, such as 

factories in labor disputes) have clearly expressed that they deliberately adopt mediation as a 

strategy of delaying the dispute resolution process or as leverage to make the weaker party 

compromise. Since this strategy is consistent with the courts’ goal of pushing the mediation 

procedure, it is tolerated by the courts.  

In case 39 from Court P, the factory explicitly stated in the mediation session to the 

worker’s lawyer, “I can tell you clearly that our factory is trying to delay the process. And we 

are capable of doing that.”742 “Since this case might have an impact on the remaining cases, 

some of the workers are waiting for the result of this case. So we decided to delay the process of 

problem solving. We won’t consider concluding the case by mediation.”743 “If the verdict goes 

my way, great. If it’s more than 23,500 yuan, I will appeal. If the appellate court grants more, 

we will go to the higher court. We want to delay the process as long as possible.”744  

The workers are familiar with the employers’ tactic: “The employers know that if they 

come to court, it means that they would pay me, then it makes sense that they don’t come to 

court. And they can delay the process for at least another month.”745 One worker’s lawyer felt 

the same: “If the employers don’t want to pay, they just delay the process.”746 One worker said, 

“I think case-filing mediation is obligatory. The employer is the powerful party, and it has the 

power to delay the process.”747 

However, the workers are the ones with the strongest need to have the dispute solved as 

soon as possible. As a company lawyer admitted, “The workers cannot afford to delay the 

process as much as the factory can, it’s sad but true.”748  In fact, the need to receive the 

compensation as soon as possible is an important reason for the workers to accept any 

settlement. For example, in case 39, even though the factory had clearly mentioned that their 

strategy was to delay the mediation process, a mediation agreement was concluded a few days 

later. When I asked the disputant why he accepted the agreement, he said, “I know that the 

factory was deliberately delaying the process, but I have no other way. I cannot afford delay.”749 

The same thing happened in case 42 (illegal termination of labor contract), in which the 

disputants reached an agreement after mediation. The factory told me during my interview that 

they were trying to delay the dispute resolving process: “To be honest, I can take every means to 

delay the dispute resolution process.”750 As one worker said, “If I don’t need the money now, I 

can afford the delay. But that is not true, so I need the money now.” 751  Most workers 

interviewed expressed the urge to resolve the dispute as quickly as possible, “as long as the 

                                                                 
742  Case 39 (O). 
743  Case 23 (L). 
744  Case 39 (F). 
745  Case 8 (W). 
746  Case 13 (WL). 
747  Case 9 (W). 
748  Case 39 (F). 
749  Case 39 (W). 
750  Case 42 (F). 
751  Case 42 (W). 
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amount is reasonable, I think it is fine, and I don’t want to delay the process anymore.”752 “I 

don’t want to delay the dispute resolution process; I want it to be resolved soon too. If they can 

grant 3000yuan, I will call it a day.”753 

Lawyers share similar thoughts about the delaying strategy, as one said, “I feel that now 

they [the companies] are trying to delay the process. Even if they know that they are going to 

pay, the factories still don’t want to pay easily. They will think: how many people have you 

abetted against the factory. I wouldn’t let you get the money easily.”754 “I think the employer is 

delaying the process, and wasting my time. It’s already a long process. From the time of 

applying for arbitration, until I get the arbitration award, it’s more than 3 months.”755 As a 

worker’s lawyer said, “We also agree, if we can mediate the cases, we don’t want to delay the 

process.”756 

As the court has the same interest in delaying the dispute resolution process, neither 

Court M nor Court P questioned the obligors’ tactics. Even if one party has clearly shown such 

an intention to the mediators, the mediators often keep silent and the “abuse” of mediation is 

tolerated by the court staff. As one mediator said about the mediation record: “I would write 

down the proposal from the disputants. For example, I would write down the reasons of the 

factory delaying dispute resolution in case there are other workers with similar disputes waiting 

to see the result of this case.”757  

The companies are clearly aware of this similarity of interests with the courts, and they 

even deliberately inform the courts about their intention. In case 5, the company representative 

clearly said to the mediator before the worker showed up, “The plan of the boss is to have all 

cases waiting, and then perhaps he will deal with all cases together. So delaying all the dispute 

resolution procedures is the major aim here.”758 At the time, the mediator did not react to this 

remark, but he told me afterwards, “Pity, they can’t solve the dispute through this mediation 

session.”759 A similar situation happened in Court P. In a case regarding the termination of a 

labor contract, when the mediator was doing caucuses, the employer frankly shared his/her 

strategy with the mediator: “I have tried to mediate many times, but the result is the same. We 

want to delay the process.”760 The mediator did not respond. 

Courts’ strategy aggravates the imbalance between a powerful party and a weak party. 

The weak party loses either way: they can either save time or save money. This finding is in line 

with other scholars’ argument about the powerful position of “haves” in court procedures.761 

This conundrum is precisely what other jurisdictions intend to avoid. In Hong Kong, for 

example, ADR (which includes mediation) is regarded as inappropriate for cases where a party 

shows by its conduct that ADR is being abused to the prejudice of the other party (e.g. where 

                                                                 
752  Case 27(W). 
753  Case 29 (O). 
754  Case 30 (L). 
755  Case 24 (L). 
756  Case 11(O). 
757  Interview M20130807. 
758  Case 5 (O). 
759  Case 5 (Mediator). 
760  Case 43(O). 
761  Xin He & Yang Su, Do the “Haves” Come Out Ahead in Shanghai Courts? 10 Journal of 

Empirical Legal Studies 120 (2013).  
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ADR is being used as a fishing expedition to discover the weakness in the other side’s case or is 

being used as a delaying tactic, with no real interest in resolving the dispute). The courts’ 

connivance in such a tactic suggests to the disputants that the employer and the court are 

working together to delay the process. As a worker said, “I feel the court is delaying the 

process.”762 In this way, the neutrality of the mediation is being seriously questioned. 

5.5.3 Lawyers: A Divergence between Court M and Court P 

Even if there was not much difference between the disputants from Court M and Court P, the 

lawyers can be distinguished. It is significant that all of the lawyers in Court M expressed a 

negative view on the court’s case-filing mediation, while the ones in Court P were either 

positive or had no complaints. The following section aims to explain the differences among 

lawyers between the two courts.  

5.5.3.1 Court M: A Negative Perception 

Lawyers are often negative about the process in Court M. Their complaints focus on two 

aspects: the mediators lack training and the delays of the litigation process. 

The mediators lack training. People’s mediators who have little legal knowledge of 

law or desired mediation skills can hardly produce a successful result. As some lawyers say, 

 There are two types of mediators: the first type is retired judges. 

Those people are good. The second type has no legal knowledge, for 

instance: retired middle school teachers. It’s so hard for my client to 

trust what they say. It is difficult to convince the clients that the plan 

offered by the mediator is in their best interests. Therefore, the case-

filing mediation rate is low.763 

 I told mediator D to his face that he doesn’t know anything 

about mediation, and suggested that he find a job that he is decent at. 

The 17 workers that I represent have already been through the 

mediation in the labor arbitration committee; he cannot handle the 

mediation. I suggested to the mediator that he’d better transfer the 

dispute to the trial division immediately to save time. Then the mediator 

said, “You haven’t been in mediation, how do you know that the case 

cannot be mediated?” Then I think about it, and I don’t want to make a 

bad impression on the mediator, otherwise he might delay the process 

deliberately, then I told my clients, “The mediation is not promising, 

but you have to go, and going there will accelerate the dispute 

resolution process.” For some disputes, they can be mediated, such as 

                                                                 
762  Case 18(W). 
763  Case 4(L) in trial judge mediation. 
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family disputes, etc. But the mediators definitely have an interest in the 

mediation agreement. For example, I had a divorce case, both parties 

agreed to divorce, then the mediator said, “If you both agree to 

divorce, I cannot handle the dispute, I don’t know how to distribute the 

property in the mediation agreement.” Then I told the mediator that I 

will help him with the agreement. From this case, it shows that the 

people’s mediators don’t even know how to make judicialized mediation 

agreements.764 

 I don’t think it’s necessary to have an extra procedure like 

mediation. Look at those mediators, at least they ought to distinguish 

right from wrong, but they don’t even have an idea about what is the 

result of litigation. Their mediation is just mixing things up. Having 

legal knowledge is useless for them.”765 

Those lawyers often complained that the mediators do not know how to conduct a 

successful mediation, so that the disputants do not trust them. 

Most importantly, the delays of the litigation process. The most frequently mentioned 

problem is that lawyers do not know when the case will be officially accepted by the court. In 

other words, they do not know how long the case will stay in mediation before being transferred 

to the official case-filing procedure. As described by different lawyers in Court M: 

 The case-filing mediation takes too long. The disputants hope to 

see the case adjudicated soon after case filing. But the case-filing 

mediation really stretched the scale of dispute resolution. The 

disputants’ complaints are amplified by the delay of the trial. In 

general, I think mediation is a good method, but the procedure takes 

too long. It might be detrimental to the interests of the disputants.766 

 [Y. Li: Do you think it’s necessary to have the current pre-trial 

mediation procedure?] I don’t think so. The cases can be mediated by 

the trial judges.767 

 Case-filing mediation should be revoked. The original idea of 

case-filing mediation was to make it easier for the disputants, saving 

time. In fact, it consumes more time. Now we come to the courthouse 

for mediation, if it fails, probably we need to come here again for 

mediation… For the disputants living far away, it takes too much effort. 

For the cases that are in the court, they often cannot be resolved by a 

few words from the people’s mediator. It exhausts the disputants’ 

energy unnecessarily. In fact, there is a mediation procedure in the trial 

already. During the trial, we are often asked by the trial judge whether 

                                                                 
764  Case 2(L). 
765  Case 26(L). 
766  Case10 (L) in trial judge mediation. 
767  Case 18(L). 
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we can close the case through mediation. During the trial, judges will 

have their own opinions as well. Then the disputants will reflect on 

them. If an agreement cannot be reached, then the dispute goes to trial. 

I don’t think it’s necessary to have an extra procedure.768 

 I thought after the court had received my case and sent out the 

receipt for the litigation costs to me that the adjudication time 

limitation would apply. However, you never know. I came across a case 

involving 100 disputants. After 6 months, I asked lots of people in court, 

but they had no idea where the case had gone, obviously it had not 

reached the official case acceptance stage yet. Finally, I talked to the 

head of the trial and managed to find the case. A case like this reveals a 

big problem, now we have no clue where they go. We have no means 

for case tracking.
769

 

 I’m not sure about the disputants, either. When I file the case, I 

get no document whatsoever in return from the court, not even a case 

number. If I have lost the receipt of the case’s litigation costs- in labor 

cases we don’t even have that770- then I cannot even find any evidence 

to prove that I filed the case in court.771 

This complaint is not new to Court M, but it seemed to be worse in 2011 when I did my 

pilot fieldwork there. One lawyer mentioned his experience to me in 2011, and he said: 

The mediation in the case-filing division can take 2-3 months or even 

longer. As lawyers, we know the procedure, even if we cannot urge the 

court to accelerate the process. We meet the judges often, it is 

important to keep a warm relationship with them. However, if the case 

has been delayed too long, the disputants will be very dissatisfied, and 

it will escalate the dispute. For example, some disputants come to court 

at the same time; after a while, some cases are closed, some are not. If 

that happens, the disputants will wonder whether the other disputants, 

who have already have their cases closed, bribed the judges. It’s not 

always the case, but as lawyers, we need to provide some reason to the 

disputants. Sometimes, if it is ridiculously late, I will call the judges and 

question the procedure. But the trial judge finds it hard to deal with the 

                                                                 
768  Case 26(L). 
769  Case 26 (L). 
770  According to Measures on the Payment of Litigation Costs (effective in 2007) issued by 

State Council, Article 13, a labor dispute costs 10yuan(1.2 euros) per case. In most civil 

cases, the court will ask for an advance payment of litigation costs at the receiving files 

stage. However, in a labor dispute, since 10yuan is too small an amount of money, Court M 

and Court P both ask no advance payment at the receiving files stage, but collect the money 

after the case has been through the litigation process or solved by mediation. 
771  Case 24(L). 
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condition, too, since the case has only just arrived in his hands a few 

days ago. For example, I have a case that was indicted in July, but only 

in late October did I learn that it was in the hands of trial judge A. I 

called the judge and explained the long process, then he arranged the 

trial very fast. Encountering such a case, I had no choice but to go with 

the flow. It is not fair for the lawyers, but what can I do? Disputants 

will think that I’m a bad lawyer, by comparing me with other lawyers 

who could conclude cases so quickly. However，if the disputants do the 

case indictment themselves, it is even worse. I heard that some case 

files even couldn’t be found anymore. In this case, if the disputants still 

have the receipt for the litigation fee, the court cannot deny that it 

received the case indictment files. However if they don’t keep the 

receipt of the litigation fee, then it’s an even bigger problem… After the 

court has taken the case files, it is definitely an official case-acceptance 

from the disputants’ perspective.772 

Thus, the lawyers interviewed in Court M think that the people’s mediators are 

becoming a barrier to litigation while not conducting a useful process. 

5.5.3.2 Court P: A Positive Perception 

In Court P, in contrast, the lawyers interviewed clearly supported the case-filing mediation. 

They mentioned that the court respected their wishes, and the mediators had nice manners and 

followed the rules strictly. Even if some procedural delay due to the mediation process is 

mentioned, the delay is never serious. They think mediation provides a platform for the 

disputants to exchange ideas. 

 The best thing is that the mediators really respect the disputants’ 

wishes. I have 30 years of experience as a lawyer. Doing business in 

this court, I feel the mediator’s behavior is not affected by the result of 

the mediation. In this court, whether mediation is done or not, the 

mediators have a similar attitude. They understand the lawyers’ 

struggles. However, some mediators are different. They constantly 

complain about the disputants and lawyers, which makes it 

uncomfortable for the lawyers. The mediators must understand it’s not 

always under the lawyers’ control, it has something to do with the size 

of the employer, etc. Some mediators are happy if agreements are 

reached; if not, they immediately express a bad attitude. If that 

happens, I won’t cooperate anymore when they call me again to the 

courthouse for mediation. If you don’t feel compassion for the lawyers, 

                                                                 
772  Interview 20111101Lawyer. 
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how can I support your work? This mutual understanding is very 

important. 
773

 

 I think Court P can do more on case-filing mediation. I have 

been to other courts with professional mediation centers, which involve 

lots of social workers. Here in this court, the mediator always talks to 

the disputants with patience. Even if one party doesn’t want to 

compromise, the mediators’ manners do not change.774 

 I know that some courts have been using mediation as a barrier 

to justice, for example, my colleagues came across mediation even 

when the disputants were unwilling. But according to my experience, it 

hardly ever happened in this court.775 

 I feel the local courts in province P are “fools”. They really 

follow the rules, and they want to solve the disputes within the legal 

framework. They follow the regulations. Take the summary trial 

procedure, for example, the courts in province P operationalize the 

whole institution. If you go to other courts, you will still see that they 

sign the outdated document for the agreement of the initiation of 

mediation all the time.776  However, many courts in other provinces 

make the mediation procedure very arbitrary.777 

5.5.3.3 Reasons for the Divergence between the Two Courts 

Even if the way lawyers charge the disputants is influential, 778  it is often in the lawyers’ 

interests to close a case with mediation. As one lawyer said:  

As lawyers, we hate losing a case. If a case is mediated, then I only lose 

10% or 20% at most, it’s much better than losing it all. So if I’m 100% 

sure that I will win the case, there is no way that I will mediate. I 

choose to mediate the cases, when (1) I want to get the money quickly; 

(2) I want to evade the risk of losing the case, there are so many grey 

areas in law in this case; (3) I want to avoid a  lot of work: having a 

                                                                 
773  Case 27 (L). 
774  Case 28 (L) (Here the lawyer complains that the court should have devoted more effort to 

mediation). 
775  Case 29 (L). 
776  As mentioned in section 5.5.2.2, the Case 14(W) interview in trial judge mediation, the 

disputant also mentioned the “an outdated document for the agreement of the initiation of 

mediation”.  
777  Case 33(L). 
778  If the lawyer charges a contingency fee, then closing cases in mediation might lead to a fee 

reduction, so some lawyers do not like closing cases too early, especially if the case has a 

big chance of winning.  
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trial, possibly a second trial, collecting evidence, appealing, paying the 

litigation fee, etc.779 

Generally speaking, lawyers like mediation, so it is worth probing why lawyers in Court 

M are adverse to mediation, while lawyers in Court P are not. It may come down to the 

operation of mediation in both courts.  

The training of mediators makes a difference. The mediators in Court P have been 

trained by the Hong Kong mediation center. As the mediators confirmed, “We got the certificate 

from the HK mediation center. Since then, my court continues to provide simple training every 

now and then.”780 “At the beginning of my career, I didn’t know how to do mediation, but had 

to follow the judges’ methods. Then in 2011, I was trained by the HK mediation center. I learnt 

to say proper things in the mediation sessions, later I began to do the opening statement as well. 

In short, now I know how to do it.”781 

All the mediators in Court P showed an appreciation of what they learnt during the 

training. They respect the disputants’ autonomy, use phrases by the book, and find suitable 

mediation methods. By contrast, the mediators in Court M seem to be still searching for the 

“right mediation strategy”, as they say, “I think the mediators should mediate with their heart, 

and they should not be bored by their work. If both parties want to mediate, then I need to work 

hard; if not, I feel there’s no place to exert my strength. Under any condition, the disputants 

should cooperate.”782 

Even if the mediators from Court M mediate with their heart, the lawyers do not seem to 

be impressed, rather they despise their lack of training. “Lack of training” does not mean that 

mediators should be trained legally. In fact, the mediators in Court P do not know much about 

law either. However, the mediators in Court P have a clear understanding of their 

responsibilities as mediators, and what the goals are in their work. For example, they 

differentiate themselves from legal professionals, leaving the disputants to judge their own 

cases. This facilitative mediation strategy worked and was applauded by the disputants. In 

contrast, the mediators in Court M seem to fail to define their role, but they are eager to 

accomplish the role of hoarding cases away from the case-filing procedure.  

This nuanced difference, however, cannot be shown by how many cases they can 

mediate successfully. In fact, compared with the ones in Court P, the mediators in Court M do 

not lack mediation strategies to make the disputants settle. In a way, they are even better at using 

caucuses and trashing, bashing, and hashing it out strategies.  

Court M clearly uses mediation to delay the litigation. The time interval between 

disputants bringing cases to the court and the official case-filing is significantly longer in Court 

M. This suggests that mediation is used more strategically to delay the process, and this is 

exactly what irritates the lawyers. They cannot bear even a short delay. As one lawyer said, 

“Keeping the mediation procedure going on can lead to a delay of the litigation process. For 

example, in this case, I came to the court on Monday, but the officials waited until today to 

make the final case-filing. If I cannot successfully mediate the case, then they need to go 

through the case-filing. Then the date of the official case-filing was 3 days behind. It’s hard for 

you to imagine the feelings. I think the court has good intentions of trying to mediate, but it 

                                                                 
779  Case 29 (L). 
780  Interview M20130730. 
781  Interview D20130731. 
782  Interview D20130527. 
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doesn’t mean that any case can be mediated.”783 This delay clearly keeps the cases from the 

official litigation procedure. 

5.5.5 Sub-conclusion 

In the judges’ view, mediation in the case-filing division is of little use, and this seems to be the 

case in the mediators’ perception, too. As courts should focus on adjudication, they do not need 

to devote efforts to case-filing mediation. The current form of case-filing mediation serves the 

purpose of case management. Especially in Court M, the process has been deprived of its 

importance due to the strong focus on the outcome.  

The disputants hardly know what the mediation process is about, and most of them 

cannot give their opinion of mediation; there is little difference between the disputants in Court 

M and Court P. However, for the lawyers who constantly appear in the courthouses, the 

drawbacks lead to clear statements. They abhor Court M using mediation as a case management 

strategy, while they are comfortable with Court P’s strategy.  

This study does not intend to show which mediation strategy is more successful from the 

empirical work, either evaluative or facilitative. The data I collected cannot answer that 

question. But there are two important conclusions to draw: first, the training of mediators helps 

because providing mediators with more skills adds meaning to the mediation session. Second, 

mediation should not be a barrier to litigation, although this seems to be what happens in some 

court practices. 

 

5.6 Analysis in Theory: From the Perspective of the Courts’ 

Functions 

With the help of the established framework from Chapter 2, the tension between mandatory 

mediation and party autonomy mentioned in the previous sections comes down to the tension 

between the two aspects of the courts’ functions: dispute resolution (with the disputants’ consent 

primary) and adjudication (making dichotomous decisions and law). This tension is escalated by 

the social control function (mixed with the courts’ institutional interests).  

This study so far has clearly shown that even if case-filing mediation is not directly 

conducted by the trial judges, some Chinese courts use case-filing mediation as a case 

management strategy to hoard cases and prevent them from flooding into the litigation process.  

This is a function that has been clearly recognized by the participants. In this way, some Chinese 

courts have been using mediation to realize their own interests. This is closely connected to the 

Case Quality Evaluation System, which requires the courts to deal with the cases efficiently and 

correctly. This assertion is supported by my observation and interviews with mediators and 

judges in courts M and P. Instead of establishing a disputants’ interests-centered system, 

Chinese courts have become interested thirds through case-filing mediation. 

                                                                 
783  Case 40(L). 
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This finding has a clear impact on the other two functions of the courts, namely their 

role in dispute resolution and their role in safeguarding law and justice. 

Courts’ role in dispute resolution. In the dispute resolution theory, there is a danger of 

the deliberate introduction of the courts’ own interests, namely using mediation to clear the 

dockets. As discussed in the previous chapter, Shapiro mentions the phenomenon of the 

introduction of the neutral third’s interests in the dispute resolution process. If one of the parties 

perceives the interests represented by the judge as hostile to his own and favorable to his 

opponent, the basic social logic of the court will disappear. This is the only way to justify the 

existence of the neutral third.  

This study finds that the courts’ interests in case-filing mediation hinder their dispute 

resolution role in two ways. First, the courts’ preference of hoarding cases aggravates the 

powerful party’s advantage in the mediation process. This is similar to what has been mentioned 

in Chapter 4: in trial judge mediation, the judges are in danger of playing with the disparity 

between the disputants, which might harm the indigent parties’ interests. In this chapter, since 

the mediators do not have the function of delivering judgement, so the impact is limited to the 

dispute resolution. My fieldwork revealed that mediation has been strategically used as a 

delaying tactic by the powerful parties in the mediation, and the weaker party was fully aware of 

this strategy. The courts condone this practice, owing to their interests in hoarding cases in the 

case-filing division.784 Even if the disputants choose to settle the case, they feel like their rights 

have been ignored and they had to give up their rights in order to settle. The courts’ connivance 

furthers the disputants’ perception of the powerful party’s behavior and the courts' behavior, and 

it creates doubts about the courts’ neutral position in dispute resolution. This proves the critique 

of mediation tolerating inequality at the bargaining table.  

Second, the mediation sessions are in danger of becoming window-dressing processes. 

The observed mandatory mediation takes a significantly short time, and it also deprives the 

disputants of their autonomy in choosing the most suitable method for their dispute. The current 

one-size fits all case selection approach does not support the strong points of mediation.  

 Both ways disregard the interests of the parties involved. As one of the parties 

(especially the weaker party/worker) perceives the interests represented by the judge as hostile 

to his own and favorable to his opponent, the basic social logic of the court’s function in dispute 

resolution disappears. 

Courts’ role in safeguarding law and justice. The case-filing mediation leads to the 

problem of being used as an obstacle to block the disputants’ access to justice. 

The courts abuse their power to hinder their own adjudication function and the 

disputants’ access to justice. In this way, their interests lead to an institutional change: without a 

supervisory institution, the courts may go beyond the public interest to promote ADR (in Court 

M, for example delaying the dispute resolution process), and abuse their power within the 

institution of ADR. If access to justice is without safeguards, courts may easily set up 

institutions in the name of “ADR”, while concealing its real purpose of delaying the litigation 

process. As the courts’ interests are known, the disputants become more suspicious about the 

meaning of the mediation process. For example, the disputants show that they take it for granted 

that the case-filing mediation procedure is an inevitable process prior to litigation. This is clearly 

against the policy goal of the case-filing mediation and sabotages the disputants’ access to 

justice. Since the disputants only follow the courts’ predetermined resolution procedure, they 

                                                                 
784  See Section 5.3.2. 
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had problems understanding the meaning of the mediation procedure, and their dissatisfaction 

escalated. This contradicts the courts’ function of safeguarding law and justice. In this way, 

case-filing mediation has a negative impact on the courts’ adjudication function. 

5.7 Summary 

Chapter 5 addresses “Case-filing mediation”, which resembles the Western idea of “court-

annexed mediation”.  The cases are not mediated by the trial judges but by hired mediators in 

the courthouse, before going to the trial judges. Since the Western ADR theory has normatively 

proved the general advantages of courts providing a mediation service, this chapter summarizes 

the two conditions under which the practices could be justified by the Western ADR theory. (1) 

The mediation process is a consensual procedure based on party autonomy, and the default 

situation in the initiation of the mediation process should be a consensual choice. (2) If the 

initiation is mandatory, the courts’ allocation of cases is justified by the public interest, and a 

case selection system is inevitable.  

This chapter continues to test the two conditions and argues that they cannot justify the 

current Chinese court mediation, since the disputants’ consent is not the default setting nor does 

the public interest justify its mandatory state, rather the courts’ case management pressure does. 

The main goal of the case-filing mediation is to clear the dockets and prevent the cases from 

joining the litigation process too soon. This goal is centered on the courts’ interests, as shown by 

the fact that the mediation sessions could easily be initiated without both parties being present 

and they were often short. The mediation process has been deliberately used by the 

obligors/strong parties as a delaying tactic, and this tactic is well-known and intensely loathed 

by the obliges. However, such a strategy has been tolerated by the mediators and court staff.  

The mediators and the judges support mediation, but they also find that mediation may 

deviate from the courts’ main adjudication function. The disputants have problems 

differentiating the mediators’ roles; for example, some of them even believe that the mediators 

are trial judges. This leads to them only being satisfied with a result, which is similar to the 

finding in trial judge mediation. Since they are new to the court procedure, the disputants’ views 

on case-filing mediation do not differ much between Court M and Court P, whereas the 

professionals (lawyers) in the two courts have opposing opinions. The opposition stems from 

two differences: Court M clearly uses mediation to delay the litigation process and Court P 

trains its mediators.  

Analyzing from the theoretical framework, the courts’ interests hinder their dispute 

resolution role in the two specified ways. The courts’ preference for hoarding aggravates the 

powerful party’s advantage in the mediation process, and the case-filing mediation is in danger 

of becoming a window-dressing process. The courts’ role in safeguarding law and justice is also 

disrupted, since case-filing mediation is used as an obstacle to justice and the disputants 

generally distrust the courts’ procedure. 

  



209 

 

Chapter 6 Conclusions 

6.1 Introduction 

Chinese court mediation has experienced an unexpected comeback and has generated a renewed 

debate. The academic opinions differ regarding whether this recovery follows the tide of the 

global trend of mediation, or goes back to Mao’s tradition of replacing litigation with mediation, 

weakening the courts’ role under the rule of law. The two readings lead to opposite evaluation 

remarks: the former believes that the recovery is positive and should be encouraged, while the 

latter believes it is negative and should be avoided. They represent the potential incompatibility 

of the ADR reading of Chinese court mediation and the courts’ role under the rule of law 

reading.  

The divergence between the two readings is not unique to China nor unprecedented. 

Despite the fact that court-annexed ADR practices have been thriving around the globe, the 

ADR theory which encourages courts to get involved in ADR methods has been facing 

questions from its opponents. They believe that the courts’ functions, such as clarifying legal 

norms, making dichotomous decisions or ensuring a fair procedure, are the main arguments 

against the courts’ involvement in promoting mediation. The main question that this study seeks 

to answer is: 

What is the Chinese court’ role in court mediation in selected courts, and how can it be 

evaluated according to a comprehensive evaluative framework of court functions which is 

derived from both the courts’ prototype adjudication function and their political function? 

To make the stories coherent, the conclusion tries to extract a theme from the very broad 

topic of Chinese court mediation and the courts’ role in those practices. This empirical theme 

will be put in an interrelated theoretical context regarding the courts’ functions, and finally 

measures will be proposed to improve the current practices. 

6.2 Court Mediation as an Interest Arena: Reviewing the 

Theoretical Framework 

In Chapter 2, I adapted Shapiro’s framework to reflect on the scope of this study. Three aspects 

of interest were described for use in discussing mediation: (1) Adjudicator: safeguarding law 

and justice; (2) Consented Neutral Third: to respect disputants’ consent and autonomy, and (3) 

Social controller: to realize political goals or other interests.  

Despite the entanglement of these three aspects, the legitimacy of the idea of “courts 

promoting mediation” is mainly based on the hypothesis that court mediation is built on the 

disputants’ consent, and in turn protects it. To be more explicit, the legitimacy of the courts’ role 

in mediation is based on the reliance on the consensual triad of conflict resolution: two 

disputants mutually agree to call upon a third party for assistance. By its very nature, that 

assistance is likely to be mediatory rather than adjudicative, facilitative rather than coercive. 

This is the initial ideal of the “consent model of dispute resolution”. Not only does this model 

provide legitimacy for the mediator’s role, it also provides an initial foundation for judicial 

legitimacy and its role in dispute resolution. However, this “consent model” has been modified 
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by the introduction of other interests that are not based on consent. For example, the law and 

courts are introduced into the dispute resolution procedure without the parties’ consent. With the 

imposition of the law and courts on at least one of the parties, the legitimacy of the courts flows 

from the legitimacy of the law and the necessity of resolving the dispute, rather than from the 

disputants’ consent. Nevertheless, the basic “consent model” has been preserved and developed 

by modern ADR theory; and consent has become the cornerstone of mediation. As such, Shapiro 

realizes “the roles for consent and mediation are crucial in the judiciary’s dispute resolution 

function”.785 Mediation is regarded as a better way of dispute resolution most of the time, as 

disputants have autonomy, and the neutral third has little chance to show bias against any 

disputants. To maintain the legitimacy of mediation, the courts’ role in mediation should not be 

right at the center of the ideal triangle in figure 6.1, but leaning towards the angle of “courts 

respecting disputants’ consent and autonomy”.  

 

Figure 6.1 The Ideal Model of the Legitimacy of the Courts’ Role in Court Mediation 

 
However, it is questionable whether the position of court mediation is really the same in 

practice as the above ideal model requires. The literature review revealed that mediation might 

undermine the courts’ safeguarding law and justice on the one hand; on the other hand, due to 

the unique features of the Chinese political and judicial system, the courts might perceive more 

pressure to conduct mediation than those in other countries. The in-depth empirical work tested 

the factual position of the dot in the above-mentioned triangle. As a result, the dot’s position 

was relocated, and this study discussed the new position and its potential impact on the changes 

in the courts’ function. 

 

                                                                 
785

  David S. Clark, Book Review on    Courts: A Comparative and Political Analysis by Martin 

Shapiro, 31 The American Journal of Comparative Law 143 (1983) 

  

Courts safeguarding law and justice  

Courts respecting disputants’ 

consent and autonomy     
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6.3 Dominance of the Courts’ Interests in Chinese Court Mediation  

6.3.1 Empirical Evidence of the Dominance of Chinese Courts’ Interests in Mediation 

The empirical work shows that the courts’/judges’ interests have a great impact in different 

ways in all types of court mediation discussed. The two Chinese courts have developed their 

own interests throughout the whole system of mediation: (1) they create new practices, for 

example outside courthouse mediation, to boost the court mediation rate (Chapter 3); (2) in 

order to evade the risks of adjudication under the Case Quality Evaluation System, trial judges 

who encounter difficult cases choose to shift to mediation (Chapter 4); (3) the main goal of case-

filing mediation reflects the courts’ case management interests of stopping disputes from 

flooding into litigation under certain conditions (Chapter 5).  

Mediation activities that happen in the name of “court mediation” deviate from the 

substantive meaning of mediation, and the courts’ role also deviates from the initial goals of 

mediation. Deviation is manifested in three ways in practice: data collector, procedure 

manipulator, and barrier-to-justice and window-dressing-procedure provider.786 

Data collector (Chapter 3). The empirical work showed that there are two ways of being 

a data collector: (1) establishing outside-courthouse mediation aiming to contribute to the 

mediation rate; and (2) using other strategies to boost the mediation rate. Since the courts play a 

role as data collector in these two types, courts do not substantively organize or are involved in 

organizing the mediation sessions, 787  the mediation processes can hardly be called court 

mediation.  

Procedure manipulator (Chapter 4). The disputants have little say in choosing the 

dispute resolution path. It is a judge-dominated system, so it is not surprising that the judge’s 

view matters the most. Trial judges use their status of being future adjudicators to push 

disputants into settlement. This study found that the judges’ ethical beliefs and the context of the 

dispute do play a role in their decision on whether to turn to mediation.788 However, trial judges 

mostly prefer (and try the hardest) to mediate the cases that might have a negative impact on the 

evaluation of their work under the Case Quality Evaluation System. The targets from the Case 

Quality Evaluation System, such as the appeal rate, the retrial rate and the time spent on 

adjudication,789 make mediation a dodge to escape from the accountability of adjudication,790 

especially for the difficult cases.  

                                                                 
786  However, in some mediation sessions, courts indeed play roles as a neutral third. For a 

detailed depiction, see chapters 4 and 5. Here the conclusion summarizes the three types of 

roles that deviate from being neutral thirds.  
787  See section 3.4.1 “Voice from the Courts: Motivation for Establishing Mediation Rate-

Boosting Methods”. 
788 See section 4.4.2 “Finding II on Why Chinese Trial Judges Opt for Mediation: A Haven for 

Judges’ Interests”. 
789  See section 4.4.2.3 “The Dominance of the Judges’ Interests in Opting for Mediation”. 
790  See section 4.4.2.3 “The Dominance of the Judges’ Interests in Opting for Mediation”.  For 

example, if the judges’ real intentions are to evade the law, given their concern of making 

peace in society, or their intentions are to evade the obligation of establishing a rule, given 
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Barrier-to-justice and window-dressing-procedure provider (chapter5). Courts 

established annexed mediation for case management purposes. Although the processes are 

called “mediation”, in fact, they have become pre-condition procedures for the official entry into 

the litigation process. 791 Empirical data showed that the case-filing mediation sessions took 

only a short time and ended in haste, while the disputants’ waiting time was much longer.792 As 

a result, many disputants simply waited in vain for the official case-acceptance. In this way, the 

case-filing procedure becomes a barrier to justice and a window-dressing procedure, concealing 

the courts’ real purpose of hoarding cases and delaying them from flooding into the real 

litigation process. 

6.3.2 The Motivation of the Courts and Judges to Promote Mediation 

Modern scholars tend to consider that the mediation rate set by the court administrators is the 

reason for the courts and judges to promote mediation. This study argues that the imposed 

mediation rate is indeed the reason for courts to establish outside-courthouse mediation and 

individualize collective disputes, but there are deeper and more invisible reasons rooted in the 

unique Chinese courts’ (ambivalent) role between politics and law, which is translated and 

operationalized by the top-down policy of increasing the mediation rate and the courts’ internal 

hierarchical evaluation system.  

The contemporary Chinese judiciary system serves two different goals: (1) political 

goals which are implemented through bureaucratic control and policy promotion; and (2) 

professional judiciary goals which are implemented through a formal legal procedure.793 This 

situation is essentially different from the Western judiciary system. The Western legal 

bureaucracy is set up to realize the power of the judiciary, and its function is quite separate from 

other public bureaucracies. In the West, there is a normative assumption that politics and the law 

can and should be separated, even though in reality this principle is not always achieved. As 

such, the Western court systems are more or less seen as “stand-alone bureaucracies” that do not 

have the obligation to work with the government to achieve political goals. The institutional 

design and practice in China differ considerably from that format. The SPC and the whole court 

system are not institutionally insulated from the general political process headed by the Chinese 

Communist Party. The court system can be understood as being part of the non-pluralistic 

political system. In China, the law and politics are not seen as separate (or separable) spheres, 

and cooperation between the two spheres is seen as benevolent and natural. Legal institutions 

are considered just another sort of political institution. Consequently, there is a certain 

functional division of power in the Chinese state, but there is no principal division of power 

                                                                                                                                                          

their concern of the appeals court overruling the case, they can cover this situation with “the 

parties’ consensus” under the mediation agreement. As long as the agreement is accepted by 

both parties, no external force is likely to question the process or the stories behind it. 
791  See section 5.3.2 “Case-filing Mediation: A Mandatory Obstacle to Justice”. 
792  See section 5.4.3.1 “Court-Annexed Mediation Practices in China and in Western 

Countries”. 
793  See section 2.4.2 “Chinese Courts: “A Judicialized Administrative Power””. 
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between judicial power and other state powers. The policies of the SPC should be understood as 

part of general politics. 

Since the political goal set by the central authority was to build a harmonious society, 

the Chinese judiciary system is expected to contribute to its achievement.794 However, it cannot 

fully abandon its second goal of being a professional judiciary. Mediation serves as an important 

means to combine the two goals. It is a safe haven for the courts’ interests: on the one hand, it 

realizes the political goal; on the other hand, it does not directly challenge the second goal of 

being a professional judiciary. It is a political method in the name of party autonomy while 

escaping the accountability of being a professional judiciary. In this way, mediation should not 

only be understood as contributing to upholding social stability, it is also an escape from the 

duty of being a professional judiciary under the rule of law, whose work might be contradicting 

politics sometimes.  

It is not difficult to imagine that in China, mediation acts as a black box that does not 

serve the disputants’ interests nor the public interest, but the courts’ own interests. The 

realization of the courts’ interests is translated and operationalized through two channels: the 

simple translation of “building a harmonious society” to “increasing the mediation rate”, and the 

courts’ internal hierarchical evaluation system.  

The political goal of maintaining social stability has been translated into the top-down 

pressure of meeting the imposed mediation rate in the judicial system. The translation is 

simplistic yet direct: the SPC aimed at substantially increasing the number of cases handled 

through mediation by the basic people’s courts. A reduction in the cases handled by 

adjudication/litigation was the logical other outcome of that policy. The policy goal sent a clear 

message down the hierarchical line: more mediation, less formal adjudication. The Higher and 

Intermediate Courts, having a clearer picture of the actual processes at the basic level of the 

legal system, had some room to translate this general policy goal into more practical targets.  

The internal hierarchical evaluation system plays an overarching role in realizing the 

top-down political goal, since this is the main reason why not only the courts but also Chinese 

trial judges promote mediation in their practices. It is the channel through which the top-down 

policy travels down to the lower level courts. The unique hierarchical structure of the Chinese 

court system makes the depicted policy implementation possible. While the textbook Western 

judiciary systems have strong horizontal elements, with courts being more collegial or 

committee-like and recognizing the primacy of the individual judge, the Chinese court system is 

more vertical than horizontal. In this system, the SPC uses bureaucratic control measures, such 

as the Case Quality Evaluation System and internal ranking, to implement the top-down policy. 

This verticality distinguishes the bureaucracy from other organizational relationships: there is a 

full hierarchy upon which a bureaucratic system relies as the central device to coordinate 

activities. This top-down policy did indeed create competition and the realization of targets, but 

did not necessarily meet the substantive policy goals. 

 In this hierarchical system, Chinese trial judges are capable and motivated to escape 

from their duty under the rule of law. This reflects their concern with other accountability 

aspects under the evaluation system.795 It shows that the strongest reason for Chinese trial 

                                                                 
794 See section 3.2.3 “Social Stability and the Top-down Mediation Rate Pressure”. 
795  For example, the risk of having “a wrong case” in the SPC’s case quality evaluation system. 

See section 4.4.2.2 “Reasons for Trial Judges to Push Mediation”. 
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judges to push mediation is the pressure and accountability of being professional judges, which 

is controlled by a hierarchical evaluation system. 

In short, the reasons why courts and judges opt for mediation differ. The direct reason 

why courts opt for mediation mainly concerns achieving the imposed mediation rate, while the 

reasons why trial judges opt for it are rooted in the courts’ work performance evaluation system, 

which is under bureaucratic control. 

6.3.3 Reconstructing the Courts’ Role in Mediation Model 

Those findings enrich the variety of the reality and have implications for the studies on China’s 

judiciary. However, this study does not argue that every Chinese court adopts the same 

strategies to boost the mediation rate. On the contrary, choosing the two courts with opposing 

background and style (Court P is pro-Western-style court-annexed mediation; and Court M is 

pro-Chinese traditional trial judge mediation)796 is an effort to avoid the blind generalization. 

Admittedly, court P has devoted enormous efforts into establishing case-filing mediation and 

granting immediate case-acceptance, thus disputants are generally more satisfied with their work 

than with Court M. However, court P is not immunized to the Chinese judiciary context or the 

targets. In fact, it has its own way of alleviating the pressure. For example, it boosted the 

mediation rate mainly through collective cases,797 after it has suffered from the original despise 

of the Case Quality Evaluation System, it returned to the competition,798 and their trial judges 

have the similar concerns about difficult cases.799 Here, this convergence of the two courts 

precisely shows that the lower level Chinese courts may face similar pressure and issues, thus 

court mediation embeds significant courts’ interests, despite that the precise strategies they use 

differ.   

In this broader context, the Courts’ role in mediation model found in the two courts in 

practice leans towards the courts’ institutional interests, which deviates from the ideal model.800 

It means the focus is far from the courts’ function of safeguarding law and justice and similarly 

far from the disputants’ consent and party autonomy (figure 6.2).  

 

 

 

 

 

 

 

 

                                                                 
796  See section 2.5.2.3 “Two Chinese Courts”. 
797  See section 3.3.3.2 “Boost Mediation Rate through Collective Disputes”. 
798  See section 3.4.1 “Voice from the Courts: Motivation for Establishing Mediation Rate-

Boosting Methods”. 
799  See section 4.4.2.2.3 “Difficulty of Adjudication”. 
800  For the ideal model, see figure 6.1 “The Ideal Model of the Legitimacy of the Courts’ Role 

in Court Mediation”. 
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Figure 6.2 The Two Chinese Courts’ Role in Mediation in Practice 

 
As the position of the focus has changed, the grounds to justify the courts’ role in 

mediation in the ideal model cannot be used to justify this new position of actual practice. This 

understanding has a severe impact on the courts’ functions, which will be elaborated later in the 

following section.  

 

 

6.4 A Challenge to the Courts’ Function in Dispute Resolution and 

Safeguarding Law and Justice 

To answer how the courts’ roles can be evaluated from the main research question, the 

following part of the study aims to explain the dominating impact of the courts’ interests on 

their other functions regarding dispute resolution and safeguarding law and justice. 

6.4.1 Courts’/judges’ Interests: A Challenge to the Dispute Resolution Function of Courts 

As Shapiro mentions in his book, the introduction of the interested third in the dispute resolution 

can create tensions because the courts need to persuade the parties that judges and laws they 

have not chosen nonetheless constitute a genuine, neutral third. This is the only way to keep the 

dispute resolution triangle (two disputants and a neutral third) stable. If one of the parties 

perceives the interests represented by the judge to be hostile to his own and favorable to his 

opponent, the basic social logic of the court will disappear, and the involvement of the neutral 

third cannot be justified any longer.  

In China, from case-filing mediation to trial judge mediation, the party autonomy is 

confined to the acceptance to the mediation offer, while neither the initiation process nor the 

mediation process is truly with party consent. In fact, the disputants have so little understanding 

  

Courts safeguarding legal norms and justice 

Courts respecting disputants’ consent and 

autonomy     
Courts’ institutional interests    
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of both trial judge mediation and the case-filing mediation procedure, that they do not even 

know how to say no to them.801 The disputants were neither informed nor did they intend to find 

information about the coming mediation procedure. The initiation and process of mediation are 

in the hands of the courts, while the disputants only have a say in whether an agreement can be 

reached. 

Contrasting this ignorance, their acknowledgement of courts’ and judges’ interests in 

mediation is quite obvious. Both disputants and lawyers revealed that they have become better 

informed and better acquainted with the courts’ interests in mediation. Disputants clearly 

expressed that they observed the judges’ interests for pushing them into mediation. 802  

This leads to the following consequences regarding the dispute resolution function: (1) a 

wide and growing distrust of courts and judges; (2) restlessness of the disputes; (3) mismatch 

between the mediation rate and the substantive goal of mediation. 

Wide and growing distrust of courts and judges. The knowledge about courts and judges’ 

interests in mediation makes the disputants more hostile against mediation in general, to the 

point of distrusting the words of the mediating judges.803 Furthermore, the lawyers who are 

already familiar with the process and the “invisible rules of mediation” clearly cannot hide their 

disgust of the courts pushing disputants into mediation as early as the case-filing stage.804 Even 

if this interest is not evident at the beginning stage of the dispute resolution (the case-filing 

stage), it becomes clearer during the trial judge mediation.805 

Restlessness of the disputes. The dominance of the courts’ interests undermines the basic 

logic of the courts’ role in dispute resolution of “preventing the triad breaking down into two 

against one”.806 Concluding disputes through mediation does not lead to the quieting down of 

disputes. Disputants often return to the court to complain or to petition. Courts’ and judges’ 

interests generate the restlessness of the disputes in two ways, (1) the deliberate prevention of 

information exchange and (2) it is extremely difficult for the losing party to accept any 

mediation agreement/judgment against his interests.  

The deliberate prevention of information exchange is due to the opacity of the mediation 

process. For example, the courts sometimes hide information on the case from disputants to 

force them to settle.807 Once any new information is found or revealed after the mediation 

session, disputants are easily convinced that the neutral third (court/ judge/mediator) 

deliberately hid the information and was hostile to their interests. This feeling of being cheated 

leads to their complaints about the mediation procedure.808  

                                                                 
801  See section 4.5.2.1 “Perceiving Trial Judge’s Roles in General”. and section 5.5.2.1 “I Don’t 

Know What to Think about it”: Disputants’ Limited Understanding of Case-Filing 

Mediation”. 
802  See sections 4.5.3 “Why the Disputants Stop Trusting the Judges’ Words” and section 

5.5.2.3 “Mediation as a Delaying Tactic”. 
803  See the empirical result from Chapter 4, section 4.5.3 “Why the Disputants Stop Trusting 

the Judges’ Words”.  
804  See section 5.5.3.1 “Court M: A Negative Perception”. 
805  See section 5.5.2.2 “Elements Affecting the Satisfaction with Case-Filing Mediation”. 
806  Shapiro, “A substantial portion of the total behavior of courts in all societies can be analyzed 

in terms of attempts to prevent the triad from breaking down into two against one.” p.2. 
807  Through caucus for example. See section 4.3.4 “Caucus: Arcing Across Different Roles”. 
808  See introduction section 1.1 “Background: The Recovery of Chinese Court Mediation”. 
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If the dispute is closed in a judgment, what the judge has said in the mediation session 

might also undermine his neutrality. In trial judge mediation, especially the cases with caucuses, 

judges would point out the weak points of the present party and the strong points of the other.809  

The present party therefore would form an impression that the judge was putting a good word 

for the opponent’s interest. If the mediation fails, the judgment is delivered and it happens to be 

against this party’s interests, the judges’ words during mediation would “verify” the party’s 

suspicion that the judge has been working with the other party. This scenario precisely coincides 

with what is described by Shapiro, namely the dispute resolution triad breaks down to two 

against one In other words, if the disputants are not satisfied with the result, they feel coerced 

and disappointed with the mediation process. Therefore, it is almost impossible for the losing 

party to accept any judgment against him, thus restlessness appears. 

This breaking down of the triad has been confirmed many times by the empirical work 

with the disputants’ showing a clear “result-oriented approach” to the satisfaction of 

mediation.810 Since the courts always have their own interests, both the winning party and the 

losing party feel hostility from the “neutral” third. The hostility felt by the winning party can be 

justified by the result, but this does not apply to the losing party. This leads to the “result-

oriented” evaluation of the mediation process found in the fieldwork, and further collapse of the 

dispute resolution triad. Only when the disputants are satisfied with the result of mediation are 

they satisfied with the procedure (but some of the winning disputants still feel that they have 

sacrificed their interests to reach a settlement).  

This scenario - an indignant losing party - is exactly what a well-designed dispute 

resolution process is trying to avoid. In China, however, neutral thirds (judges or mediators) fail 

to achieve the consent of the less favored party.  

The devaluation of the substantive goal of mediation. Since the existing mechanism 

cannot identify good mediation processes, yet it just endorses the wisdom of a target-oriented 

strategy, overarching attention has been paid to boost the mediation rate. However, the 

prosperity of the mediation rate does not lead to the prosperity of mediation practices. In the 

mediation process, the mediators/mediation holders are more concerned about whether the cases 

can be concluded through mediation-related documents, instead of caring about whether the 

goals of promoting mediation (for example, fixing the relationship between the parties) can be 

achieved.  

6.4.2 Courts’/judges’ Interests: A Challenge to Courts’ Function in Safeguarding Law and 

Justice 

The rule of law model requires a judiciary to undertake its obligation as an adjudicator that is 

independent, competent, and enjoys sufficient powers to resolve disputes fairly and impartially. 

The Chinese courts’ formal litigation system is still under construction, however. Compared to 

the Western system, the Chinese formal litigation procedure, which ought to be the courts’ main 

                                                                 
809

  See section 4.3.4 “Caucus: Arcing Across Different Roles”. 
810  See the empirical result from two chapters. Chapter 4, section 4.5.1 “Satisfaction with the 

Mediation Process: Result-Oriented”; Chapter 5, section 5.5.2.2 “Elements Affecting the 

Satisfaction with Case-Filing Mediation”. 
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function, is made more fragile by the deviation into mediation. The empirical findings confirm 

that the courts’ role under the rule of law is indeed undermined. This happens on two levels. 

The first is on the individual trial judges’ level. (1) Whereas mediation and litigation 

should be separate, for the judges, the two processes are intertwined as one and the same process 

might yield different ends, either a mediation agreement or a judgment.811 This undermines both 

mediation and the due process of litigation. (2) Trial judges tend to push some complicated and 

legally important cases into mediation so as not to deliver a judgment. 812  Furthermore, 

disputants are frequently encouraged by trial judges to conclude cases through a mediation 

agreement rather than through adjudication. (3) Since there is little recognition of the principle 

of “confidentiality”, information about the mediation is recorded in the mediation record and 

travels with the case files to the trial judge. As the trial judges read the case file, they may form 

a prejudice about the case and exert their influence. 

The second is on the courts’ level. (1) Courts are busy investing in the practices that lead 

to a high mediation rate. This costs resources that could have been spent on their adjudication 

work. (2) Courts are proactively guiding disputants into mediation, and adjudication is viewed 

as the second-best option. (3) Courts push disputants into the case-filing mediation process by 

making it a mandatory pre-condition for the official entry into the litigation process. Disputants 

wait a significantly long time before the initiation of the litigation process. 

This study argues, regarding the courts’ function of safeguarding law and justice, the 

current practices: (1) challenge the value of due process; (2) avoid making dichotomous 

decisions and clarifying legal norms; (3) devalue adjudication; and (4) deny access to justice. 

Challenging the value of due process. The judges who are going to try the same cases 

later exhibit high degrees of coercion in the mediation process,813 especially in the difficult 

cases, to push the disputants to compromise. Allowing trial judges to be mediators has a 

negative impact on the mediation process as well. Also, the judges may be biased or prejudiced 

by information obtained from the preceding mediation (both case-filing mediation and trial 

judge mediation). This is against the principle of confidentiality in mediation, which is designed 

to prevent such a transfer of information. In China, most of the interviewed judges and 

mediators do not even realize the importance of confidentiality.  

Avoiding making dichotomous decisions and clarifying legal norms. Some Chinese trial 

judges use mediation as a dodge for adjudicating complicated and legally important cases. In 

this way, they avoid having their adjudicative opinion supervised, and the legally meaningful 

cases can be guided into being solved without the public taking notice. The courts’ function of 

clarifying legal norms and establishing rules for future disputes is clearly under threat. 

Devaluing adjudication. The empirical work shows that courts and judges push 

disputants into mediation the moment they step into the courthouse. The mediators and judges 

continuously preach the benefits of settling the disputes. It makes the disputants feel that they 

are obstinate if they want to choose adjudication to solve the disputes, and their persistence in 

asking for litigation makes the procedure more difficult.814 This is confirmed by the lawyers 

                                                                 
811  See section 4.3.1 “The Operation of Trial Judge Mediation” and section 4.4.1 “Finding I on 

the Identity of Trial Judges: Mediating Adjudicators instead of Adjudicating Mediators”. 
812  See section 4.4.2.2.3 “Difficulty of Adjudication”. 
813  See section 4.4.2.2 “Reasons for Trial Judges to Push Mediation”. 
814  See section 4.5.2.2 “Perceiving Different Roles of Trial Judge Mediation”. 
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who believe that concluding the case through mediation “supports the relationship with the court 

and does the judge a personal favor”.815 

Denying access to justice. The average duration before official case-acceptance was 

found in the fieldwork816 clearly exceeds the legally set limit. An enormous number of cases are 

accumulating in the case-filing division without going to trial judges. This situation has arisen 

from the adoption of the Case Quality Evaluation System and its requirement of time limits for 

solving cases.817 These ghost cases produce a legal vacuum of the courts’ responsibility as an 

official adjudicator. That explains why the courts are making the case-filing mediation 

procedure mandatory: “court mediation” is only used as a facade to conceal the fact that the 

courts use the mediation procedure to stop cases from flooding into litigation. 

 

6.5 China’s Possible Lessons for Other Developing Legal Systems 

6.5.1 Developing Legal Systems: Mediation as a Possible Threat to the Differentiation of 

Courts’ Function 

There is a tension between the courts’ adjudication function and ADR as promoting mediation 

might indeed have a negative impact on its adjudication role. In the established rule-of-law 

countries, this threat is often disregarded in theory since mediation and adjudication are well 

separated in two parallel tracks and protected by regulations and institutions. Consequently, the 

accusation of mediation sabotaging the litigation process or public norms is not often 

emphasized in those countries 

However, this clear distinction in theory between adjudication and mediation might be 

too simple. Even in the well-established rule-of-law countries, this division is ambiguous in 

practice, as there is an inter-mix of conflict resolution, social control, and lawmaking in most 

courts. In daily work, judges and courts are entangled in politics, and courts never have a unitary 

function. As Shapiro said, there is a “frequent integration of judging with administrative or 

general political authority” so that "a substantial share of courts and judges seem to be engaging 

in politics”.818 Therefore, the interaction among different court functions can probably not be 

ignored, even in the rule-of-law legal systems.  

For developing legal systems, the separation of the two paths is more obviously 

challenged. Through studying Chinese court mediation, this study calls for attention to be paid 

in future research to ADR in developing legal systems. This empirical study has shown that 

most of the classic criticism against ADR in the Western literature has been proved to be true 

regarding the Chinese practices in the two courts. Building a mandatory mediation system may 

diffuse the integrity of the courts’ adjudication function. If the courts’ interests predominate, 

then they overwhelm the disputants’ interests and its own role as “an adjudicator safeguarding 

                                                                 
815  See section 4.5.3 “Why the Disputants Stop Trusting the Judges’ Words”. 
816  See section 5.3.2.1 “Finding I: The Appearance of Ghost Cases under Courts’ Interests”. 
817  See section 5.3.3 “The Realization of Courts’ Interests through the Mediation Referral 

Procedure”. 
818  Shapiro, Courts : A Comparative and Political Analysis, p.63. 
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law and justice”. In this way, the existence of mediation justifies and conceals the expansion of 

the courts’ interests, and reduces the space for the rest. 

The practices in China also raise questions about the widely claimed value of a general 

and mandatory mediation system given the global trend of mediation. Some activities of court 

mediation in China become arenas for realizing the courts’ interests,  under the cover of the 

argument that ADR is “privatized justice” and “justice is derived through autonomy and self-

determination”. 

6.5.2 The Interaction between Mediation and Adjudication in Developing Legal Systems 

The general argument of promoting ADR in all judicial systems, regardless of the specific 

context, seems unconvincing. But the question remains of why the Chinese judicial system is 

more vulnerable towards the “side-effect” of ADR than Western countries. This study shows 

that in the developing rule-of-law countries, problems are not due to the embedded disorder of 

ADR, but to the fragile institutions safeguarding the development of mediation. I attribute the 

cause to two aspects: (1) the explicit context of the institutionalization of mediation and (2) the 

courts’ motivation for promoting mediation.  

The first answer lies in the explicit context of the institutionalization of mediation. In the 

established rule-of-law countries, mediation and adjudication are generally in two parallel 

tracks. For example, trial judges are not involved in mediation (despite settlement conferences). 

In Western countries, institutions have been established to prevent the abuse of ADR. For 

example, there are confidentiality and ethical rules, and the trial judge cannot do the mediation 

on the same case that he/she is going to try later (but may participate in the settlement 

conference).  

China has a totally different legal tradition that used to rely heavily or even solely on 

mediation, with the absence of a formal legal system.819 Compared with Western jurisdictions, 

the new Chinese formal litigation procedure, which ought to serve the courts’ main function of 

adjudicating, is too fragile to afford the deviation towards mediation. Chinese court mediation 

and adjudication are more intertwined, and regulations and institutions to prevent such 

intertwinement are often lacking. This is due to the courts’ institutional deficiency of a sound 

adjudication function, which is especially true in countries such as China, where a relatively 

independent adjudication system is a new idea. For example, trial judges are still allowed to 

conduct mediation for the same case that they are going to adjudicate later.  

As mentioned in section 6.2 “Court Mediation as an Interest Arena: Reviewing the 

Theoretical Framework”, the legitimacy of mediation and of adjudication is based on different 

logics. The legitimacy of mediation is based on the disputants’ consent, while the legitimacy of 

adjudication is based on the law and due process. This empirical study revealed that the 

disputants find it difficult to distinguish between judges working as adjudicators or mediators.820 

Thus, they are not clear about the differences in the two roles. The legitimacy of this hybrid 

system cannot be justified by the “disputants’ consent” nor “due process or fair trial”.  

                                                                 
819  See section 2.4.1 “Chinese Courts’ Involvement in Mediation: A Historical Perspective”. 
820  See section 4.5.2 “Mediating Judges or Judging Mediators? Disputants’ Confusion on Trial 

Judges’ Role”. 
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The answer also involves the motivation for promoting mediation by courts. Compared 

with the established rule-of-law countries, some Chinese courts have a stronger motivation for 

promoting mediation. Mediation goals are imposed top-down and enhanced by the bureaucratic 

control of the judiciary. Western courts are not obliged to realize imposed concrete political 

goals. In other words, the relationship between law and politics is different than in the Chinese 

courts. Western courts are also interested in promoting mediation to clear dockets, but their 

judges are not under direct bureaucratic control, and they do not have to worry about “wrong 

cases” making a negative impact on the evaluation of their work. Consequently, Western judges 

are not motivated to use mediation to escape from their professional legal role. This is 

fundamentally different from the Chinese judges’ situation.  

Given the side-effects of ADR, such as the diversion of cutting-edge cases from the 

formal justice sphere, the depreciation of “professionalized justice” becomes true in the Chinese 

context.  

With this finding, this study draws attention to the key points of the courts’ 

entanglement in mediation. There is a need to preserve the disputants’ consent. This is the 

foundation of ADR and allows mediation to be compatible with the court’s adjudication 

function. Care should be taken about the possible influence of neutral thirds’ interests 

(especially the courts’ interests) in the dispute resolution. This is a very delicate point. The 

institutional interests must be acknowledged, and institutional precautions must be taken to 

prevent abuse. In developing legal systems, mediation makes the clear division of the courts’ 

functions an arduous task. Mediation is in danger of being used as a barrier to formal justice, 

even if it is only attached to the court instead of being done by trial judges. This is not due to the 

embedded disorder of the ADR approach itself, but due to the fragile institutions and particular 

context in the developing rule-of-law countries.  

 

6.6 Ways to Control the Courts’ Interests in Mediation 

6.6.1 Preliminary Approach: Revising the Top-down Mediation Rate Target 

The Chinese authorities have acknowledged that many problems have appeared since the 

mediation rate target has been imposed. To solve the problems, the policy after 2014 no longer 

makes a high mediation rate the overarching goal of the SPC. This policy change is based on the 

assumption that the removal of the imposed mediation rate target will be a vital way to change 

how court mediation functions in reality. 

With this revision, there is or will be a decrease in the reported mediation rate. Courts 

will no longer be motivated to organize outside-courthouse mediation and other rate-boosting 

methods. Court M, for example, experienced a sharp decrease of the mediation rate after the 

change of policy. 

However, this study argues that the revision will have a limited impact on the actual 

court mediation practices inside the courthouse. As the empirical evidence in chapters 4 and 5 

has already shown, the courts’ interests embedded in trial judge mediation and case-filing 

mediation extend further than merely meeting the high mediation rate. Trial judge mediation is 

used as a dodge for judges to avoid difficult cases; case-filing mediation is used to prevent cases 
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from flooding into the litigation procedure. In other words, the belief that there will be a 

fundamental change in how the Chinese courts conduct mediation with the removal of the 

mediation target is questionable.  

This study proposes two ways to solve the problems with inside-courthouse mediation. 

The first way directly concerns bureaucratic control, and the second way focuses on regulating 

the mediation process and its connection with adjudication. 

6.6.2 Weaken the Bureaucratic Control over the Legal System 

The first approach involves changing the current hierarchical evaluation system that is 

responsible for making the courts an interested third in dispute resolution.  

The mediation rate target cannot be segregated from the holistic evaluation system. One 

important lesson from this study is that all the indexes work as a unit and interact with each 

other, so the whole hierarchical evaluation system should be held liable for the current practices. 

This evaluation system does not necessarily lead to the realization of the policy initiative. As 

this empirical study showed, the court with less hierarchical evaluation pressure (Court P) 

evidenced significantly less motivation to use mediation as a dodge than the one with higher 

hierarchical control (Court M).821 However, Court P’s role is closer to the original goal of 

promoting mediation, keeping its adjudication work on track, and disputants are more satisfied 

with the mediation.  

The SPC is still working on improving and perfecting the equations of the Case Quality 

Evaluation System, but the effect is limited. The improved system is still number-oriented. With 

more new and comprehensive equations being adopted, the pressure travelling down the 

hierarchical structure will be enhanced instead of alleviated. 

This study proposes a fundamental change in the Case Quality Evaluation System. To 

essentially reduce the courts’ interests in mediation, this study suggests eliminating the number-

oriented system, and placing more emphasis on the goals of mediation and the discourses of 

disputes. For example, the mediators and judges should be trained to understand the substantive 

significance of mediation. In short, removing the hierarchical evaluation system, as the source of 

pressure and interests, is the most effective way to reduce the interests courts/judges have in 

mediation. This step might not be easily implemented under the current Chinese political 

framework. 

6.6.3 Regulate the Procedure Regarding the Mediation Process 

The second approach involves controlling the judges’ and courts’ power of shifting between 

mediation and adjudication in order to regulate the process within the current framework. The 

ideal way to do so is to empower disputants by restoring their consent in practice. Party 

autonomy is the foundation of ADR and makes mediation compatible with the courts’ 

adjudication function. Many scholars feel that being coerced into mediation might not be a 

                                                                 
821  See section 5.3.2.1 “Finding I: The Appearance of Ghost Cases under Courts’ Interests” and 

section 5.5.3.2 “Court P: A Positive Perception”. 



223 

 

problem, but this study finds that, with the introduction of mandatory mediation, no disputant 

takes the process seriously. Many case-filing mediation sessions in China failed owing to the 

lack of individual disputants’ responsibility towards the mediation process and result.822 In other 

words, since the initiation of mediation is mandatory but the mediation result is voluntary, the 

system produces insularity while diluting an individual disputant’s sense of responsibility. That 

is one reason why many cases that failed in case-filing mediation were successfully mediated in 

trial judge mediation.823 It is not surprising that mediation sessions lose their importance and 

become short and meaningless. Several measures can be taken to improve the current practice: 

(1) Providing adequate knowledge about the mediation procedure to the disputants (and 

even some lawyers). 824  The disputants interviewed were not against the idea of joining 

mediation sessions but did not have adequate information about mediation. 825  Often, they 

simply followed the court’s arrangement. Courts, on the other hand, deliberately hid information 

from the disputants to force them to compromise. The examples from the fieldwork826  showed 

that the disputants’ perception of mediation is shaped by the information they received. Without 

knowledge, there is no true consent. The disputants have to understand the situation well enough 

so that they are able to truly choose their preferred way of resolving the dispute.  

(2) Revoking the mandatory initiation of mediation in the trial process. With the current 

practice of trial judge mediation, disputants can be coerced into mediation, even if they are 

entitled to refuse it. This study finds that the insertion of mediation into litigation is the root of 

the problem. The risk that the process is being misused and abused has been empirically proven 

to be high. Consequently, mediation in the trial process should not be initiated by the 

courts/judges, but only by both disputants. Therefore, this study suggests that not only the result 

of the trial judge mediation, but also its initiation should be based on the disputants’ clear 

consent. Without it, the trial judges should not order any mediation or semi-mediation practices.  

                                                                 
822

  As argued by many scholars already, those “who design, participate in, and use ADR 

processes, have a responsibility for their use in an ethical and ‘fair’ manner— in short, to 

have some integrity about the process and for what purposes it should be used.” Carrie 

Menkel‐Meadow, Maintaining ADR Integrity, 27 Alternatives to the High Cost of Litigation 

1 (2009) 
823

  This is only one of the reasons, other reasons include the trial judge providing a possible 

trial result to the disputants, etc. 
824

  Frey, Does ADR Offer Second Class Justice, 727 (Frey argues that the strength of ADR lies 

in its diversity which provides choices to disputants. “With such a broad array of dispute 

resolution processes available, parties must be adequately informed about each process and 

select the process or processes that most closely accommodate their own objectives.”) In the 

law and governance studies, scholars argue the same as the social regulators need a fuller 

form of freedom of information. Benjamin Van Rooij, People's Regulation: Citizens and 

Implementation of Law in China, The, 25 Colum.J.Asian L. 116 (2012). 
825  See section 5.5.2.1 “ ‘I Don’t Know What to Think about it’: Disputants’ Limited 

Understanding of Case-Filing Mediation”. 
826  For example, Court M’s staff did not ask the disputants willingness for mediation, so that 

the disputants did not have a chance to refuse mediation. Another example is the subpoena 

sent out by Court M. See section 5.3.2.3 “Finding III: Disputants’ Arbitrariness in Joining 

the Mediation Sessions”. 



224 

 

(3) Court-annexed mediation calls for both procedure control and substantive 

regulations for mediation. The key in regulation is consequently not the initiation (as in trial 

judge mediation), but the process. This study is not against mandatory mediation but realizes 

that the courts need to impose mandatory mediation under certain conditions. If the initiation of 

the mediation process is mandatory, there should be mechanisms to prevent the arbitrariness or 

abuse of the mediation process. 

Attention should be paid to a clearly designed case allocation system. Currently, some 

Chinese court mediation designs are very uniform in terms of the initiation process and the 

mediation process.827 As empirically shown by this study (especially Court M), disputants 

treated the mediation procedure as an inevitable process instead of a process they could make 

full use of. More future research should be done in this regard. 

Attention should also be paid to safeguarding mediation’s transition to the adjudication 

process. The  disputants must be prevented from misusing mediation as a delaying tactic for 

litigation; and the court must be prevented from misusing mediation to evade its obligation to 

make dichotomous decisions and provide professionalized justice. To prevent mediation 

becoming a window-dressing process, either introduce the disputants’ consent in the referral 

process or impose obligations on participants to act in good faith during ADR processes.828 

Clear regulations should be made to ensure that mediation follows the guiding protocols. In 

practical terms, the protocols should strictly regulate the time duration between the disputants 

coming to the courthouse and the official case-filing time. This regulation will prevent case-

filing mediation being used as a pure case management process.  

Finally, attention should be paid to the mediation process itself. The current Chinese 

case-filing mediation still lacks guidance and the mediators lack training. In the empirical part of 

the study, it was clearly shown that the mediators from a court that provides better education for 

mediators devote more time and energy to mediation (Court P), making it a useful process.829 

To restore mediation to its original goals, Chinese courts need to work on their mediators’ skills.  

6.7 Concluding Remarks 

 

                                                                 
827  See section 5.3.2.2 “Finding II: The Uniformity of Case Allocation”. 
828

  Tania Sourdin, Good Faith, Bad Faith: Making an Effort in Dispute Resolution, 2 Victoria 

L.  Sch.  J. 19 (2012) (The regulations on good faith requirements provide information about 

expected behaviours in ADR and thereby support good faith negotiations, better quality and 

effective negotiations, and the expanding ADR system) I am also aware of the debates about 

the good faith requirement in academia, see Ulrich Boettger, Efficiency Versus Party 

Empowerment-Against a Good-Faith Requirement in Mandatory Mediation, 23 Review of 

Litigation 1 (2004)(It argues that the call for a good-faith requirement in mandatory 

mediation seriously endangers the confidentiality of the process, the role of the mediator, 

and the mediation community’s responsibility for future developments in mediation. The 

idea of making mandatory mediation more efficient by introducing a good-faith requirement 

does not take into account either the difficulty of formulating a litigation-proof definition of 

good faith or the ways lawyers will find for avoiding the requirement.) 
829  See section 5.4.3.3 “Court M and Court P”. 
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The book Global Trend of Mediation states that mediation “promises to become the 

conventional method through which most disputes are resolved as public awareness is 

increased”.830 Given this aspiration, courts from different jurisdictions have been promoting 

ADR methods in the name of mediation. This case study shows that Chinese court mediation 

can be used as an umbrella for various activities which substantively differ from the incentives 

of promoting mediation. The mediation processes examined in practice do not live up to the 

values of mediation, nor are they conducted properly by the courts.  

The classic criticisms of courts promoting mediation in the Western literature 

unfortunately come true in China, as it challenges both the dispute resolution function of the 

courts and their function in the rule of law. This study attributes the cause of the phenomenon to 

the rise of courts’/judges’ interests in the process. Those interests mirror the top-down policy’s 

preference for mediation and the courts’ and judges’ struggles between law and politics in 

contemporary China. 

This finding has two aspects of significance that apply outside China as well. First, 

when promoting ADR projects in developing legal systems, ADR proponents should be aware 

of the actual activities that happen under the umbrella of mediation which may hinder justice. 

Second, even in developed legal systems, the development of mediation should be monitored for 

embedded other interests in the mediation than the disputants’. This vigilance should prevent 

mediation from becoming an arena for the courts’/judges’ own interests, which are detrimental 

to courts’ function regarding dispute resolution and adjudication.  

                                                                 
830  Nadja Alexander, Global Trends in Mediation (2006), p.449. 
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Appendices 

Appendix 1 The Overview of the Empirical Data 

I did participant observation in 99 mediation sessions and conducted 170 semi-structured 

interviews, 127 of which are directly linked to mediation sessions and 43 of which are outside 

the sessions. 48 interviews are with workers (3 in non-labor disputes with plaintiffs), 34 

interviews are with company representatives (3 in non-labor disputes with defendants), 54 

interviews are with lawyers, and 34 with judges, court staff and officials. There are other notes 

and observations.  

 

The general interpretation of the following forms: 

 “√” means the data is available; 

 “×” means the data is not available; 

 “  “   means the disputant was not present. 
 

 

The data collected can be summarized into the following forms: 

a. Court M Trial Judge mediation:  
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Case 

No. 

Refere

nce No. 

Participating 

in mediation 

Intervie

w with 

worker 

Intervie

w with 

Factory 

Intervie

w with 

lawyer 

Case 

filing 

division 

record  

Plaintiff 

number 

Reach an 

agreement? 

Mediation 

methods 

Disputes and 

Notes 

Case 1 201303

06W 

√ √ √ 

(F 1+2) 

× √ 1 Yes Before 

hearing 

(3 hours) 

Work-related injury 

Case 2 201303

11S 

√ √ × √(F+W) √ 1 Yes Before 

hearing 

(1.5 hours) 

Compensation for the 

termination of labor contract 

Case 3 201303

11W 

√ √ × × √ 1 No Before 

hearing 

(30 minutes) 

Compensation for the 

termination of labor contract 

Case 4 201303

14L 

√ × × √(F) √ 1 No Before 

hearing (30 

minutes) 

and after 

hearing (2 

minutes) 

Confirmation of labor 

relationship 

Case 5 201303

25S 

√ √  ×  5 No Before 

hearing (10 

minutes) 

Salary and Compensation 

for the termination of labor 

contract 

Case 6 201303

26L 

√ √  √(W) √ 1 No Before 

hearing (30 

minutes) 

Salary, confirmation of labor 

relationship, and 

compensation for the 

termination of labor contract 

Case 7 201303

28S 

√ √  × √ 1 No No 

mediation 

during the 

trial 

Confirmation of labor 

relationship 

Case 8 201304

02L 

√ √ √  √ 1 Yes Before 

hearing (30 

Compensation for the failure 

to sign labor contract 
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minutes) 

Case 9 201304

08S 

√ × √ √(F) √ 1 No Before 

hearing 

(45 minutes) 

Confirmation of labor 

relationship 

Case 10 201304

09S 

√ × √ √(F) √ 1 No Before 

hearing (20 

minutes), 

and after 

hearing (20 

minutes) 

Salary and overtime-work 

salary 

 

Case 11 201304

12G 

√ × √ × √ 7 Yes Before 

hearing (1 

hour) 

Compensation for the failure 

to sign labor contract 

 

Case 12 201304

16G 

√  × √(W) √ 1 No No trial just 

mediation 

(45 minutes) 

Compensation for the failure 

to sign labor contract 

 

Case 13 201304

17S 

×  × × √ 1 Yes After 

hearing (30 

minutes) 

Compensation for the 

termination of labor contract 

 

* The mediation process was 

portrayed by the trial judge.  

Case 14 201304

19S 

√ √  × √ 1 No After 

hearing (1 

hour) 

Compensation for the 

termination of labor contract 

due to the lack of social 

insurance 

Case 15 201304

19W 

√ √  × √ 1 Yes Before 

hearing (30 

minutes 

conducted 

by judicial 

clerk), and 

after hearing 

Compensation for the 

termination of labor contract 
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(30 minutes 

by trial 

judge) 

Case 16 201304

22G 

√ ×  × √ 1 No After 

hearing (30 

minutes) 

Confirmation of labor 

relationship 

 

Case 17 201304

23G 

√ ×  × √ 1 No Before 

hearing (30 

minutes) 

Compensation for the 

termination of labor contract 

 

Case 18 201304

24G 

√ × × × √ 1 No Before 

hearing (30 

minutes), 

and after 

hearing (5 

minutes) 

Confirmation of labor 

relationship 

 

Case 19 201304

24S 

√ √  √(W+F) √ 1 No After 

hearing (5 

minutes) 

Yearly bonus 

Case 20 201304

26S 

√ √ √ √(W) √ 2 No After 

hearing (1 

hour) 

Disputes on the labor 

contract clauses  

Case 21 201305

06G 

√ √ ×  √ 1 No First 

hearing, , 

before 

hearing 

(30minutes), 

after hearing 

(60 

minutes). 

Second 

hearing, 

before 

Compensation for the 

termination of labor contract 

 

* This case had two 

hearings. 
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hearing (40 

minutes). 

Case 22 201305

06Z 

√ √ √  √ 1 No After 

hearing (5 

minutes) 

Compensation for 

termination of labor contract 

Case 23 201305

07G 

√ ×  × √ 1 No Before 

hearing (20 

minutes) 

Work-related injury 

 

Case 24 

 

201305

09L 

√ √  √(F) √ 1 Yes After 

hearing 

Compensation for the 

termination of labor contract 

 

Case 25 201305

09P 

√ √ ×  √ 1 No Before 

hearing (20 

minutes), 

and after 

hearing (3 

minutes) 

Salary 

Case 26 201305

14L 

√ √  √(W+F) × 1 Yes Judge kept 

contacting 

disputants 

after 

hearings. 

Overtime-work salary and 

compensation for the 

termination of labor contract 

 

*The case has been to trial 

for 4 times, the agreement 

was reached  on 14th of May 

though judge calling both 

parties. 

 

** I participated in the first 
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session, not present when 

judge called the disputants. 

Case 27 201305

16G 

√  √ √(W) √ 1 No After 

hearing (20 

minutes) 

Compensation for the failure 

to sign labor contract 

 

Case 28 201305

24S 

√ √ √ × √ 1 Yes After 

hearing (40 

minutes) 

Compensation for the failure 

to sign labor contract 

 

Case 45 201304

15 

× × × × × 1 Yes  * I did not witness the 

process, but it was portrayed 

by a judicial clerk. 

 

Case 46 201110

24 

√ × × × × 8 Yes After 

hearing for 

1 hour 

*I witnessed the mediation 

on one case among this 

collective dispute. 

Case 47 

 

201110

14 

× × × × × 10 Yes  * I did not witness the 

process, but it was portrayed 

by the trial judge. 

 

 

b. Court M Case-Filing Mediation: 

 

Case 

No. 

Reference 

No. 

Participating 

in mediation 

Interview 

with 

worker 

Intervie

w with 

company 

Intervie

w with 

lawyer 

Case 

filing 

division 

record  

Plaintiff 

number 

Reach an 

agreement? 

Mediation 

methods 

Disputes and Notes 

Case 1 20130514

D 

√ √ × × √ 1 No Mediation 

session 30 

minutes 

Salary, bonus and 

compensation for the 

termination of labor 

contract 
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Case 2 20130516

D+M 

√  × √(W) √ 17 No Mediation 

session 40 

minutes 

Compensation for the 

termination of labor 

contract 

 

The company wanted the 

workers to change their 

working location, so closed 

the door of the original 

factory not letting the 

workers in. Then the 

workers refused to work in 

the other factory.  

 

* 17 workers came to 

court, but were not present 

in mediation) 

Case 3 20130520

D 

√ × √ × √ 1 No Mediation 

session 20 

minutes 

Overtime-work salary 

 

Case 4 20130521

D 

√  × √(W) √ 1 No Mediation 

session 20 

minutes 

Overtime-work salary and 

compensation for the 

termination of labor 

contract 

 

 

Case 5 20130522

D 

√   × √ 1 No No 

Mediation 

session 

Overtime-work salary and 

compensation for the 

termination of labor 

contract 

 

* The two parties did not 

meet. 
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Case 6 20130523

D 

√ √ √  √ 1 Yes No 

Mediation 

session 

Work-related injury. 

 

* The two parties had 

already made an agreement 

before coming to the 

courthouse. 

Case 7 20130524

D 

√ √ × × √ 1 No Mediation 

session 15 

minutes 

Compensation for the 

termination of labor 

contract 

 

Case 8 20130527

D 

√ √   √ 1 No No 

Mediation 

session 

Compensation for the 

termination of labor 

contract 

  

 

* The worker waited for 20 

minutes for the defendant, 

while talking to the 

mediator. 

Case 9 20130528

D 

√ √  × √ 1 Yes No 

Mediation 

session 

The worker claims 

compensation for his 

working time when the 

company was still a state 

owned company. 

 

* The two parties had 

already made an agreement 

before coming to the 

courthouse. 

 

Case 10 

20130603

D 

√    × 1 No No 

Mediation 

session 

Compensation for the 

termination of labor 

contract 
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* The defendant made it 

clear that he wouldn’t 

accept mediation, so they 

didn’t show up. After 

waiting in the mediation 

room for 30 minutes, the 

mediator called the 

plaintiff and the plaintiff 

did not show up. 

Case 11 20130603(

2)D 

√ × × √(F) √  3 No Mediation 

session 2  

hours 

Compensation for the 

termination of labor 

contract due to the lack of 

salary payment 

 

* The mediation session 

was interrupted many 

times. 

Case 12 20130603(

3)D 

√ × √ × √ 1 No Mediation 

session 13 

minutes 

Compensation for the 

termination of labor 

contract due to lack of 

payment of salaries 

 

Case 13 20130604

D 

√ √  √（W） × 2 No No 

Mediation 

session 

Compensation for the 

termination of labor 

contract  

 

* The workers waited for 

nearly 1 hour. During the 

time, mediators tried to call 

the defendant, but the 

person who picked up the 
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phone says that this was 

the wrong number. 

 

Case 14 20130605

D1 

√ √  × √ 1 No Mediation 

session 10 

minutes 

Overtime-work salary 

Case 15 20130605

D2 

√  √ × √ 1 No  Compensation for the 

termination of labor 

contract 

 

Case 16 20130608 √    √ 1 No No 

Mediation 

session 

Overtime-work salary 

 

* Neither party showed up. 

Case 17 20130609

D 

√ √ √ √（W） √ 1 No Mediation 

session 25 

minutes 

Work-related injury and 

confirmation of labor 

relationship 

 

 

Case 18 20130613

D(1) 

√ √  √（W） √ 1 Yes  Mediation 

session 30 

minutes 

Work-related injury (level 

9) 

Case 19 20130613

D(2)   

√ √   √ 1 No No 

Mediation 

session 

Work-related injury 

 

* The worker waited for 15 

minutes for the defendant, 

while talking to the 

mediator. 

Case 20 20130613

D(3) 

√ √ √  √ `1 Yes Mediation 

session 90 

minutes 

Salary and compensation 

for the termination of labor 

contract 

 

Case 21 Petition √ × ×  √ 1 Yes  1. Important petition case 
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Case 2. Interview with 

governmental officials, 

judges, labor bureau, judge 

assistant, mediator 

 

Case 22 20130617

D 

√ √ ×  √ 1 No Mediation 

session 22 

minutes 

Compensation for the 

termination of labor 

contract 

 

Case 23 20130618

D 

√ √   √ 1 No No 

Mediation 

session 

Salary 

 

* The worker waited for 20 

minutes for the defendant, 

while talking to the 

mediator. 

Case 24 20130618

D(2) 

√ × × √ (W) √ 1 No Mediation 

session 25 

minutes 

Overtime-work salary and 

social insurance. 

Case 25 20130621

D(2) 

√ × √  √ 1 No Mediation 

session 15 

minutes 

Salary and compensation 

for the termination of labor 

contract 

 

  

Case 26 

 

20130621

D 

√   √(W) √ 7 No Mediation 

session 25 

minutes 

Salary and compensation 

for the termination of labor 

contract 

 

 

 

c. Court P Trial Judge Mediation: 

 

Case Reference Participating Intervie Intervie Interview Case Plaintiff Reach an Mediation Disputes and Notes 
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No. No. in mediation w with 

worker 

w with 

company 

with 

lawyer 

filing 

division 

record  

number agreement? methods 

Case 29 20130805J √   × √ 1 No After 

hearing (5 

minutes) 

Work-related injury 

 

* The case was mediated 

by an independent 

mediator in case-filing 

mediation. 

 

Case 30 20130819

Y 

√   × √ 1 No Before 

hearing 

(10 

minutes), 

and 

hearing (2 

minutes) 

Work-related injury and 

yearly bonus 

 

* Before hearing, the 

mediation was organized 

by the judicial clerk. 

Case 31 20130819

Y(2) 

×  √ √(W) √ 1 Yes × Salary, compensation for 

the failure to sign labor 

contract, and work-related 

injury 

 

Case 32 20130827

Y 

√ × × × √ 1 No Before 

hearing (5 

minutes) 

Salary, compensation for 

the termination of labor 

contract, and compensation 

for the failure to sign labor 

contract 

 

* No mediation session 

was held. Mediator talked 

to both parties individually. 

Case 33 20130905J √   √(F+W) √ 1 No Before Compensation for the 
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hearing (1 

minute), 

and after 

hearing (1 

minute). 

failure to sign labor 

contract 

 

Case 34 20130909

W(2) 

   √ (W) × 1 Yes × Compensation for the 

termination of labor 

contract 

 

Case 35 20130909

Y 

√  √ √(W) √ 1 No × Work-related injury 

 

 

Case 36 20130910

W 

√ × × × × 1 Yes Mediation 

after 

hearing 

(mediation 

on the 

phone) 

Confirmation of labor 

relationship and work-

related injury 

 

 

Case 37 20130912

W 

× × × × × 1 Yes × Compensation for the 

termination of labor 

contract 

 

* I did not witness the 

process, but it was 

portrayed by the trial judge 

and the judicial clerk. 

Case 38 20130912

W(2) 

√   √（W） × 1 No After 

hearing 

(10 

minutes) 

Compensation for the 

failure to sign labor 

contract 

 

Case 39 20130913

W 

√   √(W) × 1 No Before 

hearing (1 

Compensation for the 

termination of labor 
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minute by 

judicial 

clerk), and 

after 

hearing (2 

minutes by 

judge) 

contract 

 

Case 40 20130923J √ √  √(F) √ 1 No After 

hearing (1 

minute) 

Overtime-work salary 

 

Case 41 20130923

L 

× √ √  √ 1 Yes Mediation 

on the 

phone by 

the 

judicial 

clerk 

Work-related injury, 

confirmation of labor 

relationship, and 

compensation for the 

failure to sign labor 

contract 

 

 

* I did not witness the 

process, but it was 

portrayed by the trial judge 

and the judicial clerk, and I 

interviewed the disputants 

when they were signing the 

contract. 

 

 

Case 42 20130926

H 

√   √（W+F

） 

√ 1 No After 

hearing 

(15 

minutes) 

Work-related injury 

 

Case 43 20130927 √ √  √（W+F √ 1 No Before Compensation for the 
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H ） hearing 

(15 

minutes by 

judicial 

clerk), and 

after 

hearing 

(15 

minutes by 

judicial 

clerk) 

termination of labor 

contract 

 

 

Case 44 20130929

D 

× × × × × 1 Yes The 

preplanned 

hearing 

did not 

happen, 

only 

mediation. 

Compensation for the 

termination of labor 

contract 

 

* I did not witness the 

process, but it was 

portrayed by the trial judge 

and the judicial clerk 

separately. 

**  On the day of trial, the 

worker’s lawyer has a train 

to catch so he was in a 

hurry, and he could afford 

the long lasting trial. 

*** The factory’s lawyer 

was late for the trial for 30 

minutes. 

Case 48 20130902

Y 

√  √ × √ 1 No Before 

hearing (1 

minute), 

and after 

Compensation for the 

termination of labor 

contract 
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hearing (2 

minutes) 

Case 49 

 

20130929J √ × √ √ √ 1 No Before 

hearing 

(20 

minute), 

and after 

hearing (2 

minutes) 

Work-related injury (level 

5) 

 

 

 

d. Court P Case Filing Mediation: 

 

Case 

No. 

Referenc

e No. 

Participatin

g in 

mediation 

Interview 

with 

worker 

Interview 

with 

company 

Interview 

with 

lawyer 

Case 

filing 

division 

record  

Plaintiff 

number 

Reach 

an 

agree

ment? 

Mediati

on 

method

s 

Disputes and Notes 

Case 27 20130725

L 

√ √  √(F) √ 1 Yes Mediati

on 

session 

30 

minutes 

Work-related injury 

 

Case 28 20130726

L 

√   √(W) √ 1 No No 

mediati

on 

session 

Work-related injury 

 

* The case was mediated in trial, 

see Case 31 in trial judge mediation 

20130819Y(2).  

Case 29 20130729

L 

√ √  √(W+F) √ 1 Yes Two 

mediati

on 

sessions 

Compensation for the termination 

of labor contract 

 

* Agreement reached at the 2nd 
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meeting. 

** Case Withdrawal in the end. 

Case 30 20130801

L 

√   √(W) √ 1 No No 

mediati

on 

session 

was 

held. 

Mediato

r talked 

to both 

parties 

individu

ally. 

Salary, compensation for the 

termination of labor contract, and 

compensation for the failure to sign 

labor contract. 

 

 

* I participated in in-trial mediation 

as well. See Case 32 in trial judge 

mediation 20130827Y 

 

** Plaintiff: Company’s lawyer 

came and stayed in court for 1 hour 

and half waiting for the worker’s 

lawyer. After the company’s 

lawyer was gone, the worker’s 

lawyer showed up. 

 

Case 31 

(Judicial 

confirma

tion) 

20130802

L  

× √ √  √ 1 Yes No 

mediati

on 

session. 

The compensation for a girl’s 

death. 

 

* The two parties had already made 

an agreement before coming to the 

courthouse. 

Case 32 20130806

W 

√   × √ 5 No Mediati

on 

session 

30 

minutes 

Compensation for the termination 

of labor contract and overtime-

work salary 

 

* Mediator is a governmental 

official in labor bureau.   

Case 33 20130812 √   √(F) √ 1 No Mediati Compensation for the termination 
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L on 

session 

30 

minutes 

of labor contract, and compensation 

for the failure to sign labor contract 

 

 

Case 34 20130812

L(2) 

√ √ √ × √ 1 No Mediati

on 

session 

90 

minutes 

Work-related injury (level 5)  

 

* I participated in in-trial mediation 

as well. See Case 49 in trial judge 

mediation 20130929J. 

Case 35 20130812

L(1) 

√ √ ×  √ 1 No Mediati

on 

session 

30 

minutes 

Whether there is an illegal 

termination of labor contract 

damage. 

 

* I participated in in-trial mediation 

as well. See Case 48 in trial judge 

mediation 20130902Y. 

Case 36 20130815

L(1) 

√    √ 1 No No 

mediati

on 

session 

Salary and compensation for the 

termination of labor contract. 

 

* Mediator mediated on the phone. 

Case 37 20130815

L(2) 

√  √ √（W） √ 1 No Mediati

on 

session 

40 

minutes 

Salary and compensation for the 

termination of labor contract 

 

 

Case 38 20130819

L 

√ × × × √ 1 Yes  Mediati

on 

session 

20 

minutes 

The parents of a child that was 

killed in the accidents. Then the 

heirs (their other children ask for 

compensation). The factory clearly 

agrees to pay, but it shows great 

worry that there might be other 

disputants coming for the 
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compensation. 

 

* The company called the court 2 

days later and agreed to settle. 

 

Case 39 20130820

L 

√ √ √ × √ 1 Yes Mediati

on 

session 

10 

minutes 

Overtime-work salary 

 

Case 40 

(No 

labor 

case) 

20130822

X 

√ √ (P) × √ (P) × 1 No Mediati

on 

session 

50 

minutes 

Personal injury case. A couple’s 4 

year old son was drowned in a 

river. The couple such sue the 

manager of the river, the 

construction company of the river 

construction and the village where 

the child’s body was found. 

 

 

Case 41 

(No 

labor 

case) 

20130823

X 

√ √(P) √(D)  √ 1 Yes Mediati

on 

session 

40 

minutes 

Personal injury case. A woman 

(defendant) , her daughter and her 

husband beat another 

woman(plaintiff). The woman was 

scratched by her. The dispute was 

mediated in the police office, but 

the plaintiff refused to mediate the 

case. 

 

Case 42 20130826

L 

√ √ √ × √ 1 Yes  First 

time 25 

minutes, 

second 

Compensation for the termination 

of labor contract 

 

*Mediation was not successful on 
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time 40 

minutes. 

the first session, but was during the 

second time after 3 days. 

Case 43 20130903

L 

√ √ √  √ 1 No Mediati

on 

session 

25 

minutes 

Compensation for the failure to 

sign labor contract 

 

Case 44 20130904

L 

√  × √ (W) √ 1 Yes  No 

Mediati

on 

session 

Compensation for the termination 

of labor contract 

 

* Mediator told me long ago that 

they have reached an agreement 

after the arbitration award. So there 

is no mediation session held on the 

day. 

Case 45 

(No 

labor 

case , 

Judicial 

Confirm

ation) 

20130904

L 

× √ √  √ 1 Yes  No 

Mediati

on 

session 

Personal injury case. A person was 

injured to death by a falling tree in 

a park. 

 

* The two parties made an 

agreement by themselves. And the 

institute applied to judicial 

confirmation. 

Case 46 

(No 

labor 

case) 

20130906

Z 

√  √(D) × × 1 No Mediati

on 

session 

2 hours 

Medical dispute on personal injury. 

The plaintiff sued the hospital for 

in careful medical care. 

 

*The mediator is an external 

mediator. 

Case 47 

(Judicial 

Confirm

20130910

L 

× √ √  √ 1 Yes No 

mediati

on 

Work-related injury 

 

* The official of the village took 
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ation) session two parties with him to court for 

judicial confirmation. 

Case 48 20130926

L 

√ √ ×  × 1 No Mediati

on 

session 

40 

minutes 

Work-related injury 

Case 49 

(No 

labor 

case , 

Judicial 

Confirm

ation) 

 

20130926

X 

× √(P) √(D)  × 1 Yes No 

mediati

on 

session 

Personal injury case.  

 

* The official of the village took 

two parties with him to court for 

judicial confirmation. 

Case 50 

 

20130927

L 

√  √ √（W） √ 1 No Mediati

on 

session 

60 

minutes 

Compensation for the termination 

of labor contract 
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e. Other Cases that Contribute to the Mediation Rate 

The data for this part are: quantitative data from court, collective disputes (see no. 26 

above), several cases from pilot fieldwork.  

 

Interviews in Court M with Judicial clerks (3), labor arbitrators (1), judicial 

assistants (1), disputants (1), mediators (1), lawyers (3) and judges (12) etc. 

They are listed as following: 

 

Court M No. Interviewee Code 

 1 Judicial clerk W20111012 

2 Judicial clerk W20111028 

3 Judicial clerk W20130325; W20130407 

4 Labor Arbitrator X20111014 

5 Judicial assistant T20130514 

6 Disputant W20130529 

7 Mediator D20130527 

8 Lawyer 20111101Lawyer 

9 Lawyer 20130416Lawyer 

10 Lawyer 20130507Lawyer 

11 Judge J20111025 

12 Judge G20111025 

13 Judge T20111027 

14 Judge S20130308 

15 Judge F20130328 

16 Judge S20130328; S20130513 

17 Judge N20130329 

18 Judge L20130401 

19 Judge W20130410 

20 Judge P20130419 

21 Judge W20130508 

22 Judge G20130606 

 

Interviews in Court P with Judicial clerks (1), labor bureau official (1), governmental 

official (1) judicial assistants (1), mediators (4), lawyers (6) and judges (7) etc. 

 

Court P No. Interviewee Code 

 1 Judicial clerk LS20130913 

2 Labor bureau official C20130905 

3 Governmental official K20130913 

4 Judge assistant JK20130913 

5 Mediator M20130730 

6 Mediator D20130731 

7 Mediator M20130807 

8 Mediator L20130719; L20130925 

9 Lawyer 20130723Lawyer 

10 Lawyer 20130723Lawyer (1) 
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11 Lawyer 20130820Lawyer 

12 Lawyer 20130903Lawyer(1) 

13 Lawyer 20130903Lawyer(2) 

14 Lawyer 20130904Lawyer 

15 Judge X20130731 

16 Judge J20130904 

17 Judge X20130909 

18 Judge Y20130910 

19 Judge W20130913 

20 Judge  JC20130911 

21 Judge Y20131002  
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Appendix 2 Mediation Observation Form 

Case Number:  

Type of disputes (+ short summary):   

Attendees: 

Basic Info 

1. Time : After/ before hearing 

2. Place: Courtroom? 

3. Identity of Mediator: trial judge/ judicial clerk/ mediator/others 

4. Labor arbitration award: A short summary of the arbitration award. 

5. Mediation in case-filing division: Yes/No 

6. Was an agreement reached? Yes/No 

Arbitration Procedure:  

Labor arbitration award: Time 

The time of disputants receiving the arbitration award: Time 

Case-filing mediation procedure: 

Time of disputants coming to court: Time 

Case-filing mediation start time: Time 

Case-filing mediation end time: Time 

The content of the scripts of case-filing mediation: Content (does not apply to case-filing 

mediation observation) 

Official case-acceptance time: Time (does not apply to case-filing mediation observation) 

Opening of the Session: 

What is the opening sentence of the mediation session? (literally) 

Procedure of the Process: 

1. Caucus? 

2. The full detailed observation of the mediation process. 

Guiding Analytical Questions: 

1. How does the mediator know about the facts? Will they build their evaluation on the facts that 

cannot be proved by the disputants? To what extent? (Dichotomous decision as Judge, 

Evaluative third, Facilitative third, or Collector of the successfully mediated cases (passive)) 

2. What norms do the mediators refer to? (Legal, social? Expert knowledge?) How do they 

interpret them? 
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Privatized dispute resolution process 

1.Any attempt to impose authority? How? (from disputants or from the court)  

2. Attempt to make determination? (To what extent? Caucus ?Aggressive intervention law?) 

based on what? (Fact? Prediction of verdict?) How? 

3. How was pressure imposed on the parties? 

Quality: 

Satisfaction: 

1. Do parties / lawyers have the opportunity to ask questions and explain themselves? 

(Proactively? Passively?) 

2. Balance? Approached both parties equally;  were there any differences? (e.g. tone / language 

/ interpretation quantity / time or pause ...) What was the difference? Paid equal attention to both 

parties? Eye contact with both parties? Do mediators check that the parties and lawyers 

understand him/her? If so, how? (can be both verbal and non-verbal) 

3. Are the disputants without a lawyer informed of their legal rights? 

4. What happens if one disputant poses an obviously unfair offer? 

Efficiency and Effectiveness 

1. How did the mediator react to any escalated behavior (e.g., blame)? How did the mediator 

react to any other (violent) emotions expressed by the parties? (This part is to test effectiveness: 

Preserve ongoing relationships between the disputants) 

2. If the mediation fails, are the disputants informed about the subsequent adjudication 

procedure? 

Further details 

Write down impressions and other observations. 
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Appendix 3 Interview Guideline for Judges 

Nature of court mediation: 

Open 

[open, description]1. Could you please describe how you mediate，by what means do you 

persuade disputants? 能不能说说你是怎么调解，怎么劝当事人的？ 

[open, description]2. What is your mediation rate regarding labor cases?你劳动争议调解率多

少？ 

Intention 

[Authority to make  dichotomous decision]3. When you mediate, do you consider yourself to be 

a judge?你觉得调的时候你是以法官身份在调解吗？To what extent does this recognition 

have an impact on the mediation itself? 身份对调解影响大吗？ 

Judges’ Role in Mediation (law, evidence, and authority) 

[The intention to be bound by legal norms] 4. But as a judge, there are certain rules, such as: 

applying the law, being fair, basing your verdict on the submitted evidence…Is this what you 

intend to do in mediation?但是作为一个法官你要适用法律，公平公正，基于证据作出判决

，在调解的时候你的初衷也是这样的吗？ 

[The intention to be bound by legal norms] 5.How do you tailor mediation within the legal 

framework?所以你会在法律的框架内调解，这个框架怎么掌握呢？  

6. What if the mediation result deviates from the law? 如果完全偏离法律的呢？ For instance, 

in a work-related injury case, pursuant to law, the worker deserves 30,000yuan, but in the 

settlement, he is only offered 20,000yuan. This offer is much less than what the law grants…但

是有一些调解没有完全按照法律，比如在工伤案件中根据法律他应得 3 万，但是调解只

要了 2万，并没有完全依据法律啊… 

 [Authority to make  dichotomous decision, The intention to be bound by legal norms]7. How 

do you understand “forcing mediation by the means of the forthcoming judgement” “以判压调

”? 

 [Legal facts’ role in mediation and change to adjudication] 8. For the cases that lack any 

evidence, or if the fact is not clear to you, what will you do?如果是证据不完善的案子，事实

不清楚，你会怎么处理？ 

Impact on Adjudication  

[impact of mediation on adjudication] 9. You mentioned that when the mediation failed, when 

you had to deliver a verdict, you might be influenced by the mediation? To what extent? 你刚才

也说到如果调解失败，要判决你会受到调解的影响，这种影响有多严重呢？ 

 [Judges’ view on separating mediation and adjudication] 10.There is a proposal that the 

adjudication and mediation should be done by different judges, what do you think of it? 有一种

观点是调审分离，你怎么看？ 



253 

 

[Usage of mediation in adjudication]11. Will mediation reveal any information that helps you 

with your adjudication?调解会不会向你透露一些信息，从而帮助你的判决呢？ 

[Direct usage]12. During the judicial decision-making process, have you ever taken any 

mediation agreement or any mediation process for reference? 您在审判过程中有没有引用或

者参考过任何调解的内容？ 

Distinguishing Mediation and Adjudication 

[Differentiation]13. I have learnt many things from books, but what is the real difference 

between mediation and adjudication in reality?我在书上学到很多，但是现实中调解和判决的

区别到底是什么呢？ 

[Further] 14. In your view, are both processes intertwined?你觉得两种程序混同了吗？ 

[Nuance] 15. Do you exhibit a different attitude during the trial comparing with during 

mediation?你在庭审的时候和你在调解的时候是不是表现出不同的态度？ 

Procedure 

[Rules] 16. Do you follow any procedure rules in mediation?你在调解的程序上遵守什么规则

吗？ 

[The importance of rules] 17. Do you think procedure is important?你觉得程序规则重要吗？ 

[Nuance in Voluntariness] 18. In your view, should entering the mediation process and reaching 

an agreement both be voluntary?你觉得进入调解程序和达成调解协议都需要自愿的吗？ 

[Caucus] 19. Did you ever mediate face to face?有没有面对面调解过？ 

Disputants’ role 

[Disputants’ role] 20. What role should disputants play during mediation? 您觉得当事人在调

解中应当起到什么作用？ 

[Satisfaction of disputants] 21. Can you tell if the disputants are dissatisfied with the mediation?

你能感觉到当事人对调解满不满意吗？ 

[Judges’ reflection on disputants’ satisfaction] 22. Does the disputants’ satisfaction matter to 

you? 你觉得对你重要吗？ 

Judges’ evaluation of mediation 

[Motivation of mediation/adjudication] 23. Do you prefer mediation over adjudication? Why?你

觉得判决好还是调解好，为什么？ 

 [Judges’ evaluation of mediation] 24. For the greater good of society, should judges mediate so 

many cases?对于社会长远利益来说，法官应当调解这么多案子吗？ 

[Disadvantages of mediation] 25. What are the disadvantages of mediation?调解有什么坏处？ 

[Disadvantages of mediation] 26. What do you think of the view that mediation sabotages the 

certainty of legal norms?有人说调解会破坏法律概念的确定性，你觉得呢？ 



254 

 

[Reflection on disputants’ interests] 27. Why is mediation good or bad for the disputants?调解

对当事人有什么好处或者坏处？ 

 [Restlessness of Cases] 28. Has it ever happened to you that a dispute you had closed with 

mediation returns to the court? In what way? (for example: One party refused to implement the 

agreement? The plaintiff finds his grievance is still not appeased by mediation? Or one plaintiff 

finds mediation is a good way to evade the law, so he makes it a habitual practice to claim for 

more interest than he deserves out of malice? )有没有调解结案的案件后来又回到了法院了（

一方拒绝执行？一方觉得调解没有达到自己的期待？还是一方当事人尝到了甜头，经常

性采用调解获取不该获取的利益？） 

[Value of mediation ]29. If mediation fails, there will not be a mediation agreement, then what 

benefits can disputants get from the process? What can the court gain?如果调解没成功，您觉

得当事人能从调解的过程中得到什么好处？对咱们法院能得到什么好处？（5.3 司法系统

的尊敬 5.4 鼓励使用 5.5 当事人适应法律专业化要求 5.6 教育当事人） 
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Appendix 4 Interview Guideline for Mediators 

Relationship between mediation and court: 

[Open question]1. When did you begin to work as a people’s mediator?您什么时候开始当人民

调解员的？ 

[Number of cases] 2. How many cases can you mediate every month?您一个月大概调解多少

件案件？ 

[Courts’ relationship with mediators] 3. What is the relationship between mediation and the 

court in terms of finance, human resources, and facilities?法院和调解831的关系是什么，钱谁

出，调解员的工资和人事关系在哪，办公设备？ 

Initiation of Mediation: 

[Referral process] 4. When you contact the disputants, do they come to the mediation?如果你联

系当事人，他们会来吗? How do you persuade the disputants to mediate the dispute?你怎么劝

当事人来调解？ 

[Case allocation] 5. How are the labor disputes distributed since the case indictment? 从立案开

始劳动争议怎么分的？ 

Mediation Process: 

[General reflection on mediation] 6. What type of cases do you find the easiest to mediate?您觉

得什么样的案子比较好调解？ 

[Mediation rate pressure] 7. Do you feel the mediation rate pressure?对与调解率有压力吗？ 

[Normative good mediator’s role] 8. What role should a mediator play to be a good mediator? Is 

it possible to achieve this in practice?您觉得好的调解员应该在调解中扮演什么角色？在现

实中能做到吗？ 

[Differentiate types of mediation ] 9. What differentiates people’s mediation and trial judge 

mediation?您觉得人民调解和业务庭的调解有什么不同？ 

[Mediation procedure] 10. Should disputants obey any procedural rules in the process? What are 

those rules?您觉得当事人应不应该在程序上遵守什么规则？什么规则？ 

[Standards in mediation] 11. On what basis do you provide an evaluative opinion?根据什么调

解的呢？ 

[Standards in mediation] 12. What cannot be used as standards in mediation? Why?您觉得调解

中什么标准不能用？ 

The Mediation Scripts: 

                                                                 
831  Here what the mediation refers to depends on the type of mediation that is under 

investigation.  
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[Confidentiality] 13. But I see you always make notes about the mediation process, do you think 

that might be in violation of confidentiality?但是我经常看到你对调解过程进行记录，请问你

绝不觉得这和保密性有冲突？ 

[Content] 14. What do you write in the mediation record?您在调解记录上都写什么内容?  

Connection with Adjudication: 

[Connection with Adjudication] 15. Will the judges call you and inquire about the mediation 

process?审判法官会给你打电话询问调解情况吗？ 

Quality of the Mediation Process  

Disputants' Satisfaction 

[Reflection on disputants’ role] 16. What role should disputants play during mediation? In 

reality?您觉得当事人在调解中应当起到什么作用？实际中呢？ 

[Satisfaction of disputants] 21. Can you tell if the disputants are dissatisfied with the mediation? 

Does the disputants’ satisfaction matter to you? 你能感觉到当事人对调解满不满意吗？ 你

觉得对你重要吗？ 

[Reflection on disputants’ satisfaction] 18. I heard from other mediators that as long as 

disputants arrived at an agreement in mediation, it’s a successful mediation. What do you think 

of this idea? 我在其他法院的调解员说，只要当事人达成调解协议了，对调解就满意了。

你怎么看？ 

Efficiency 

[Efficiency for court] 19. For the court, to what extent is court mediation cost-effective? In what 

way?您觉得对法院来说调解的性价比如何？ 

[Restlessness of Cases] 20. Has it happened to you that a dispute that had been closed by 

mediation returns to the court? In what way? (for example: One party refused to implement the 

agreement? The plaintiff finds his grievance is still not appeased by mediation? Or one plaintiff 

finds mediation is a good way to evade the law, so he makes it a habitual practice to claim for 

more interest than he deserves out of malice? )有没有调解结案的案件后来又回到了法院了

（一方拒绝执行？一方觉得调解没有达到自己的期待？还是一方当事人尝到了甜头，经

常性采用调解获取不该获取的利益？） 

Effectiveness 

[Value of mediation ]21.If mediation fails, there will not be a mediation agreement, then what 

benefit can disputants get from the process? What can the court gain?如果调解没成功，您觉

得当事人能从调解的过程中得到什么好处？对咱们法院能得到什么好处？（5.3 司法系

统的尊敬 5.4 鼓励使用 5.5 当事人适应法律专业化要求 5.6 教育当事人） 

Appendix 5 Interview Guideline for Lawyers 

Nature of Court Mediation 

Open 
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[Description of court mediation practice]1. How do trial judges meditate? 一般法官都是怎么

调解的？ 

[General Evaluation]2. What do you think about their way of mediation?你觉得效果怎么样？ 

Different participants’ roles 

[Trial judge mediation vs. other types of mediation]3.（If the case has been mediated in the 

labor bureau） What’s the difference between mediation in court, mediation by the labor 

bureau for instance and mediation in the case-filing division?你觉得法院调解和在劳动局或者

立案庭的调解有什么不同？ 

[Authority]4. Do you think judges have more authority than other mediators? Why?比其他的调

解员更有权威吗？为什么？ 

[privatized dispute resolution]5. Do disputants and lawyers enjoy any form of autonomy in 

mediation? 律师和当事人在调解中有任何自主权吗？ 

Law 

[Authority to make dichotomous decision] 6. Will judges force mediation by referring to the 

forthcoming judgement? 法官们会以判压调吗? Or reveal the possible result of the verdict?法

官会以判压调或者透露判决结果吗？ 

[The intention to be bound by legal norms; Application of no legal norms than the law] 7. In 

trial judge mediation, do most mediation agreements fall in the same range as the law predicts? 

Are there any cases that fall outside it?在诉讼调解中，大部分的调解结果是否在法律的框架

中？有没有超出法律框架的呢？ 

[Impact of the above question] 8. Do workers feel that the court is sabotaging the law? If they 

didn't get what they deserved?有没有劳动者认为法院是在破坏规则？自己没有得到应得的？ 

[Formality: Basing decision on facts deduced from judicial process]9. In mediation, do judges 

care more? Legal fact or substantive fact? 调解的基础是法律真实还是客观真实？ 

Mediation’s impact on adjudication 

[Judge’s role influences mediation, and the way he uses it] 10. If the mediation fails, in your 

opinion, will the judge adopt the standards as he has explained in the mediation?如果调解失败

了，你觉得他会按照他刚才解释的这个标准判吗？ 

Quality:  

Satisfaction and Fairness: 

[Satisfaction]11. (With a mediation agreement) Are you satisfied with the agreement? Why? 你

对达成的调解协议和调解过程满意吗？为什么？ 

[Satisfaction]12. Are you satisfied with the agreement process? 你对达成的调解协议和调解

过程满意吗？为什么？ 
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 [Protection of vulnerable third parties] 13. In labor disputes, will the judge tend to support the 

workers?劳动争议法官是否会倾向劳动者？ 

 [Responsive to parties' needs] 14. Do you care about whether you present your case, evidence 

and argument during the mediation procedure? 你在乎法官是否让律师在调解中表明你的观

点，举出证据，说明白自己的立场呢？ 

[Lawyers’ reflection on disputants]15. Do disputants complain about what the judges say or how 

they say it in mediation? 当事人在乎吗？（有没有达成协议但是不满意的，后者没达成协

议但是满意的？） 

[Lawyers’ reflection on disputants] 16. Are there any cases that were successfully mediated, but 

the disputants were not satisfied?有没有调解成功了，但是当事人不满意的？ 

[Good mediation] 17. Then what is good mediation?那么什么是好的调解呢？ 

Legal Culture  

[Encouragement of ADR, Satisfaction ]18. What are the advantages and disadvantages of 

mediation?您觉得调解对律师和当事人都有什么好处和坏处？（更快，更有效，定纷止

争？） 

[Increase parties' respect for the legal system]19. Do you think conducting mediation in such a 

way will undermine the authority of court? Why?  Do the disputants trust the court or not?你觉

得法院搞调解会不会破坏法院权威？为什么？ 

[Education parties morally] 20. What can disputants learn from mediation, even if the mediation 

fails in the end? 如果调解失败，当事人从这个经历中能得到什么？会不会明白什么是

对的，什么是错的？ 

[Educate/encourage/respond to needs of legal profession]21. What is the lawyers’ role in 

mediation? 您觉得律师在调解中的作用是什么？ 

Case-filing Mediation 

[Open] Has the case gone through case-filing mediation? 22. 这个案子有经过诉前调解吗？ 

[Evaluation of case-filing division mediation]23.How do you like case-filing mediation?你觉得

诉前调解怎么样？ 
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Appendix 6 Interview Guideline for Workers 

Mediation and Adjudication  

[Opening question] 1. Is this your first time in court?第一次来法院吗？ 

[Opening questions] 2. Does the court procedure live up to your expectations?法院怎么处理这

个事情和你想象的一样吗？ 

[Differentiating mediation and trial hearing process] 3. Can you distinguish when the judge is 

mediating and when the judge is holding a hearing? Do you know the difference? 您知道什么

时候法官在调解，什么时候法官在开庭吗？你知道之间有什么区别吗？(Does not apply to 

case-filing mediation) 

[Differentiating mediation and trial hearing process] 4. When the judge is mediating, in your 

view, is he a judge or a mediator? 当法官调解的时候是法官还是调解员？(Does not apply to 

case-filing mediation) 

[Identity of the people’s mediator] 4. Do you know who the man is who was talking to you just 

now?您知道刚才跟您说话的人是什么人吗？(Does not apply to trial judge mediation) 

 Different participants’ roles 

[Trial judge mediation vs. other types of mediation]5.（If the case has been mediated in the 

labor bureau） What’s the difference between mediation in court, mediation by the labor 

bureau and mediation in the case-filing division?你觉得法院调解和在劳动局或者立案庭的调

解有什么不同？ 

[Authority]6. Do you think judges have more authority than other mediators? Why?比其他的调

解员更有权威吗？为什么？ 

[Privatized dispute resolution]7. Do disputants and lawyers enjoy any form of autonomy in 

mediation? 律师和当事人在调解中有任何自主权吗？ 

Judge or Mediator 

[Judge’s role influences mediation] 6. Did you understand what the mediator explained about 

how they would rule in the forthcoming judgement in your case? 您听明白法官刚才说的他的

倾向了吗？(Does not apply to case-filing mediation) 

[Judge’s role influences mediation, and the way he uses it]7. If the mediation fails, in your 

opinion, will the judge adopt the standards as he explained in the mediation? 如果调解失败了，

你觉得他会按照他刚才解释的这个标准判吗？(Does not apply to case-filing mediation) 

[Mediation vs. trial]Do you know the difference between mediation and trial, since the mediator 

said the case was going to trial?您调解员一直提开庭，知道调解和开庭的区别吗? (Does not 

apply to trial judge mediation) 

 

Mediation’s impact on adjudication 
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[Judge’s role influences mediation, and the way he uses it] 5. If the mediation fails, in your 

opinion, will the judge adopt the standards as he explained in his verdict?如果调解失败了，你

觉得他会按照他刚才解释的这个标准判吗？(Applies to case-filing mediation only when the 

mediator has applied evaluative mediation means) 

 [Authority] 9.In your opinion, is it appropriate for the mediator to tell you how he would rule?

您觉得他应不应该向您表现出这种倾向？(Applies to case-filing mediation only when the 

mediator has applied evaluative mediation means) 

Result: 

[Reason for reaching agreement]10. Why didn’t you agree with the agreement? （调解未成功 ）

为什么最后又没有同意？ 

(With mediation agreement)11. I noticed that you didn’t agree with the settlement offer at the 

beginning, why did you consent in the end? （调解成功）我看你一开始不同意，后来考虑

什么因素又同意了？ 

 

Quality:  

Satisfaction and Fairness: 

[Satisfaction]12. (With a mediation agreement) Are you satisfied with the agreement? Why? 你

对达成的调解协议和调解过程满意吗？为什么？ 

[Satisfaction]13. Are you satisfied with the agreement process? 你对达成的调解协议和调解

过程满意吗？为什么？ 

[Satisfaction]14.Were you given a platform for expressing the facts of the case and your own 

view? Did the mediator listen? Do you feel you were respected?把你想说得说完？法官/调解

员有没有好好听你说的话?你觉得自己受到尊重了吗？/ Will you be satisfied if you didn’t 

reach a compromise, but the judge made you feel respected and did his best to mediate? 如果法

官/调解员在过程中表现出对你的尊重，调解没调成，你觉得你会对调解满意吗？ 

[Satisfaction] 15. Do you generally care about the attitude and procedure of mediation? 那您在

乎法官/调解员在过程中的态度和表现出的态度，和怎么对待您吗？ 

[Further test] 16. What if you get a big settlement from the mediation, do you care if the judge’s 

attitude is bad?如果你从调解中得到一大笔钱，你在乎法官/调解员的态度吗？ 

[Protection of vulnerable third parties]17. As a vulnerable party (worker), do you feel the 

mediator attached more importance to you and was more patient with you? 作为劳动者有没有

多为你考虑一点啊？ 

[Good mediation] 18. What is good mediation?那么什么是好的调解呢？ 

Legal Culture  
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[Encouragement of ADR] 19. If you come across a similar dispute in the future, will you come 

to court for mediation or adjudication? Why?以后再有这种纠纷，你是希望调解还是判决？

为什么？  

[Respect for court]20. Do you have more faith in the court? Why? 您会更信任法院吗？为什

么？ 

[Legal profession] 21. Next time you have a dispute, will you (still) hire a lawyer? Why? 下次

你和工厂有纠纷了，你（还）会请律师吗？为什么？ 

[Education of parties] 22. If you come across a labor dispute again, do you know how to protect 

your rights?如果再遇到劳动纠纷，你知道怎么保护自己的权利吗？ 

  



262 

 

Appendix 7 Interview Guideline for Factories 

Mediation and Adjudication  

[Differentiating mediation and trial hearing process]1. Can you distinguish when the judge is 

mediating and when the judge is holding a hearing? Do you know the difference? 您知道什么

时候法官在调解，什么时候法官在开庭吗？你知道之间有什么区别吗？(Does not apply to 

case-filing mediation) 

[Identity of the people’s mediator] 1. Do you know the identity of the man who talked to you?您

知道刚才跟您说话的人是什么人吗？(Does not apply to trial judge mediation) 

 

Different participants’ roles 

[Trial judge mediation vs. other types of mediation]2. （If the case has been mediated in the 

labor bureau） What’s the difference between mediation in court, mediation by the labor 

bureau and mediation in the case-filing division?你觉得法院调解和在劳动局或者立案庭的调

解有什么不同？ 

[Authority]3. Do you think judges have more authority than other mediators? Why?比其他的调

解员更有权威吗？为什么？ 

[Privatized dispute resolution]4. Do disputants and lawyers enjoy any form of autonomy in 

mediation? 律师和当事人在调解中有任何自主权吗？ 

Mediation’s impact on adjudication 

[Judge’s role influences mediation, and the way he uses it] 5. If the mediation fails, in your 

opinion, will the judge adopt the standards as he explained in the mediation? 如果调解失败了，

你觉得他会按照他刚才解释的这个标准判吗？(Applies to case-filing mediation only when 

the mediator has applied evaluative mediation means) 

[Authority] 6. Should the mediator tell you how he would rule?您觉得他应不应该向您表现出

这种倾向？(Applies to case-filing mediation only when the mediator has applied evaluative 

mediation means) 

Result: 

[reason for reaching agreement]7. Why didn’t you agree with the agreement?（调解未成功 ）

为什么最后又没有同意？ 

(With mediation agreement)8. I noticed that you didn’t agree with the settlement offer at the 

beginning, why did you consent in the end?（调解成功）我看你一开始不同意，后来考虑什

么因素又同意了？ 

Quality:  

Satisfaction and Fairness: 
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[Satisfaction]9. (With a mediation agreement) Are you satisfied with the agreement? Why? 你

对达成的调解协议满意吗？为什么？ 

[Mediation result vs. mediation process]10. Are you satisfied with the agreement process? 你对

达成的调解协议和调解过程满意吗？为什么？ 

[Protection of vulnerable third parties]11. In labor disputes, will the judge favour the workers?

劳动争议法官是否会倾向劳动者？ 

 [Responsive to parties' needs] 12.Do you care about whether you present your case, evidence 

and argument during the mediation procedure? 你在乎法官是否让律师在调解中表明你的观

点，举出证据，说明白自己的立场呢？ 

[Good mediation]13. What is good mediation?那么什么是好的调解呢？ 

Legal Culture  

 [Education of parties] 14. Will mediation correct the company's incompliance in terms of labor 

issues? 调解的结果是否能纠正用人单位在劳动争议当中的不规范行为？让你们更加警惕？ 
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In the Name of Mediation 

An Empirical Inquiry into the Chinese Court Mediation Practices 

Summary 

This study is concerned with the mediation provided by courts, and the court’s role in court 

mediation. The statistics on the numbers of cases handled through mediation in Chinese courts 

show remarkable fluctuations. A strong downturn before 2004 was followed by a sharp upturn 

in the years 2004-2011. The statistical fact of the 67.3% Chinese mediation rate in 2011 is the 

starting point of this research. The resurgence of court mediation has drawn the attention of 

various scholars, and they provide different readings of this trend. The positive view applies the 

ADR theory and treats court mediation as a disputants-centered dispute resolution process. The 

negative view deems that court mediation is a process that deviates courts’ role under the rule of 

law theory.  

The above debate implies that the relationship between courts and ADR’s embedment in 

courts seems to face more challenges in non-Western countries. One challenge is the tension 

between ADR and the formal litigation process. Compared to Western jurisdictions, the Chinese 

formal litigation procedure, which ought to be the court’s main function, still seems too fragile 

to afford the deviation of mediation. Another challenge is the tension between disputants-

centered ADR and the courts’ interests in promoting ADR. ADR theory recognizes that courts 

have their own interests in mediation which do not necessarily conflict with the disputants’ 

interests. The institutional interests can be amplified by the non-Western “bureaucratic structure 

of the court system”, which results in the implementation of political goals, internal ranking, and 

social stability concerns. This is especially true in non-Western jurisdictions, where the line 

between adjudication and mediation is blurred. 

Those challenges show that both positive and negative arguments seem to only cover 

part of the story. Without holistic empirical data, it is difficult to assert that one opinion prevails 

the other. Therefore, in-depth empirical work on this topic is in need.  

This study seeks to understand the resurgence of mediation at both a macro- and a 

micro-level, acknowledging that the term mediation shields various courts’ activities that serve 

different purposes and can be evaluated in different dimensions. The main research question is: 

what is the Chinese courts’ role in court mediation in selected courts, and how can it be 

evaluated according to a comprehensive evaluative framework of court functions which is 

derived from both the courts’ prototype adjudication function and their political function? 

To understand what the courts’ roles are regarding mediation, Chapter 2 first examined 

the original relationships between mediation (as an amicable process under ADR) and formal 

litigation system (as the prototype under the rule of law): (1) they can belong to the same 

process (using China’s Mao era as an example); (2) they can belong to two completely isolated 

processes (using the ideal Western litigation system as an example). By studying the two pure 

types, I intended to come to understand the hybrid version (3), namely how mediation and 

adjudication can be jointly connected in the same court. In the hybrid system, mediation and the 

formal litigation process are connected through two main ways in practice. The first way is 

through trial judges, namely mediation conducted by the same trial judge who is going to 
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adjudicate the case at a later stage. The second way is through the courts as organizations, 

namely court as an organization providing mediation and connecting mediation with litigation. 

Examining the jurisdictions around the world including China, the hybrid model thrives 

in practice. However, in the scholarship, the hybrid model has been generally applauded in the 

West, but has been accused of sabotaging the rule of law by some scholars in China. This 

divergence in opinions stems from the specific context in which court mediation operates. But to 

understand the nuances in the context, a more comprehensive theoretical framework is needed, 

which ought to transcend the binary perspective of ADR and Rule of Law. 

Under the rule-of-law theory,  the judiciary ought to be independent and adequately 

empowered, financed, equipped, and trained to uphold human rights in the administration of 

justice is facing two sets of challenges, should it be applied as a analytical framework for the 

fieldwork. The first challenge comes from the fundamental disagreement about the courts’ 

function; it rejects the idea that it is purely about interpreting and applying the law. The second 

challenge derives from the practice which highlights the global trend of ADR, as courts have 

indeed been shouldering more alternative work than simply delivering verdicts. Bearing the two 

arguments in mind, this study adopts a political jurisprudence and comparative view of the 

courts’ functions. To bring political elements and mediation into the theoretical framework, this 

study built its own analytical framework based on Martin Shapiro’s work on the explanatory 

elements for courts’ functions. The overarching contribution of Shapiro’s work is moving 

towards a more general theory of the nature of judicial institutions, while rejecting a single 

prototype of their tasks. This multi-dimensional framework is most likely to be applied 

worldwide to explain courts’ work.  

This study takes into account three different interests reflected in three corresponding 

roles of courts in court mediation: (1) adjudicator: safeguarding law and justice; (2) consented 

neutral third: respecting the disputants’ consent and autonomy; and (3) social controller: 

realizing political goals or other interests. 

Despite the interdependence of the three interests and roles, the legitimacy of court 

mediation is mainly based on the assumption of the disputants’ consent. To uphold the 

legitimacy of mediation, the courts’ role in mediation ought to lean towards the function of 

“courts respecting disputants’ consent and autonomy”. 

To apply the analytical framework to China, the Chinese disputants might be willing to 

use mediation due to their background and the Confucianism and the Communist history. 

However, it is questionable whether this consensual choice plays an overarching role in shaping 

modern Chinese court mediation. Based on the previous analysis, the practices of Chinese court 

mediation might not be based on disputants’ consent, owing to two reasons. Firstly, due to the 

unique features of the Chinese political and judicial system, the courts might exert more 

pressure to force mediation than courts in other countries. Chinese courts are known for its 

hierarchical structure, so it is highly likely that the top-down policy plays a vital role in the 

courts’ efforts to urge mediation. This makes it difficult to keep the disputants’ consent 

protected. Secondly, mediation might undermine the courts’ task of safeguarding law and 

justice. Since China is a country whose rule of law system is still under development, it is 

questionable whether courts can safeguard law and justice in the litigation system. Since China 

has moved on from the system in which mediation and formal litigation work as the same 

process for dispute resolution, the vital challenge is how and to what extent the two systems are 

now separate.  
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Those reasons have to be empirically examined. To do so, I did original in-depth 

fieldwork in two basic-level People’s Courts in two separate years. The total duration of data 

collection was 12 months (3 months in 2011, and 9 months in 2013). I did participant 

observation in 99 mediation sessions and conducted 170 semi-structured interviews, 127 of 

which were directly linked to mediation sessions and 43 outside the sessions. I conducted 48 

interviews with workers (3 in non-labor disputes with plaintiffs), 34 interviews with company 

representatives (3 in non-labor disputes with defendants), 54 interviews with lawyers, and 34 

with judges, court staff and officials. Given its qualitative case study method, this research does 

not aim at contributing to quantitative outcomes. Rather, it aims to enrich the understanding and 

diversity of the courts’ roles in mediation in China.  

This study starts from the macro-level by lifting the veil on the Chinese court mediation 

rate, and examines the various practices that contribute to it. Chapter 3 starts by questioning 

whether the statistical mediation rate is able to reflect the factual extent of the courts’ 

involvement in mediation. Mediation rate is not a legal term, but a statistical ratio, which refers 

to the proportion of cases that are concluded by mediation in relation to all cases accepted by the 

courts as a whole.  

It found that the strong fluctuation in the overall court mediation rate was caused by the 

SPC’s policy to substantially increase the number of cases handled through mediation by the 

basic-level people’s courts. The two courts explored in the fieldwork adapted to the target set by 

the SPC but in a different way than expected. They used their discretion to produce new 

practices that led to the documents that could be counted as court mediation cases. The 

expectation that judges are responsible for the revival of the mediation rate has been proved to 

be wrong. The courts used two strategies to boost the mediation rate: (1) outside-courthouse 

mediation, in which court officials step out of the courthouses and gather already mediated 

cases. In this process, the courts merely play the role of data collectors instead of mediation 

providers; (2) inside-courthouse mediation, in which courts introduce people’s mediators to 

work in the courthouse and embrace more collective disputes.  

Through interviews with mediation participants, this study argues that the “innovative 

mediation rate-boosting methods” were adopted as a result of the top-down imposed mediation 

rate pressure. It is a “mandatory” number-making process based on the courts’ own interests. 

For example, the courts could proactively choose to step out of the courthouse to collect cases 

that have not been brought to the courthouse yet. By persuading disputants to undergo the case-

filing procedure, the courts make the disputants close the case in the way the courts prefer. 

These practices disregard the law’s interests, and have little to do with the concerns for the 

disputants’ interests, even though the incentive of the mediation policy stems from the concern 

for the disputants. Since the main goal of the mediation rate-boosting practices is to contribute 

to the statistics, those practices cannot accomplish the policy incentives that the SPC set for 

court mediation, for example, preserving the good relationship of the parties. They will bring 

side effects, such as a waste of judicial resources, sabotaging the party autonomy of ADR 

processes, etc. 

In this way, the existing high mediation rate cannot demonstrate the authentic mediation 

service provided by courts. Only by examining the mediation processes on a micro-level can we 

know the extent of the courts’ involvement in mediation and how Chinese court mediation 

functions in reality. This finding makes the examination of the micro-operation of the two types 

of inside-courthouse mediation (trial judge mediation and case-filing mediation) more important. 

Contrary to the outside-courthouse mediation in which the courts play the role of data collector, 
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in these two types, the courts substantively organize mediation sessions. The following chapters 

focus on the two types of inside-courthouse mediation.  

Chapter 4 starts with trial judge mediation. To analyze the practice in a more organized 

and multi-dimensional way, this chapter first develops an analytical framework to categorize 

possible trial judge’s roles in mediation. Following the framework, it presents five roles of 

judges acting as mediators: Role 1 “go-between”, Role 2 “facilitative bargaining”, Role 3 

“evaluative bargaining”, Role 4 “adjudicator abroad”, and Role 5 “providing information on the 

coming verdict, or linking the mediation directly to the coming judgment”. Moving from Role 1 

to Role 5, the mediator exerts increasing influence as an adjudicator. The findings in the 

fieldwork show that Chinese trial judge mediation is still a judge-centered system; the disputants 

only cooperate with the trial judges.  

The reasons why judges opt for mediation differ from the courts’ reasons for promoting 

mediation. They are rooted in the judges’ work performance evaluation system, which is under 

the bureaucratic control. Mediation clears the dockets and puts an end to the judiciary 

procedure. It functions as a black box that may conceal the judges’ interests in the name of party 

consensus. Other than these subjective reasons, the current Chinese regulatory framework 

enables a transfer of information from mediation to adjudication, which serves as a threat to the 

formal adjudication process.  

From the disputants’ perspective, mediation and litigation are clearly intertwined. The 

mediation process does not gain any meaning until it yields a successful mediation agreement. 

The mediation agreement leads to pragmatic benefits, such as ending the dispute quickly. The 

interviews demonstrated that both disputants and lawyers have difficulty in distinguishing the 

judges’ role in mediation and the relationship between mediation and adjudication, when it 

comes to the evaluation of trial judge mediation. Different mediation styles observed in the field 

give rise to different concerns from the disputants, and the follow-up adjudication process leads 

to the disputants’ perception of believing judges ought to safeguard the law and justice.  

Furthermore, disputants perceive the judges’ and courts’ interests clearly in the dispute 

resolution. This explains why the judges often think they mediate for the disputants’ interest 

while the disputants interviewed do not echo this belief. Therefore, the disputants stop trusting 

the judges. 

Thus, Chinese trial judge mediation is in danger of becoming a “win-win” for the 

judges’ interests. It has been serving more as an end than a means. As a result, judges are not 

only in danger of sabotaging the basic logic of the court’s role as a natural third in dispute 

resolution, they are using it as an exit from the their judiciary function and increases the 

disparity between disputants, which potentially threatens the development of the judiciary’s 

obligation under the rule of law.  

Chapter 5 addresses case-filing mediation, which connects mediation and formal 

litigation through the courts’ organization. Case-filing mediation resembles the Western idea of 

“court-annexed mediation”.  In this type of mediation, cases are not mediated by the trial judges 

but by hired mediators in the courthouse, before the cases go to the trial judges. 

Since the Pound Conference in 1976, the Western ADR theory has already normatively 

proved the general advantages of courts providing mediation services. Some Chinese scholars 

argue that Chinese court-annexed mediation should be encouraged for the same reasons of the 

global ADR theory. However, this argument might be too simple, since the key to the debate is 

whether there is a match between Chinese mediation in practice and the practices justified by the 

Western ADR theory. This study summarized the two conditions under which the practices 
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could be justified by the theory: (1) The mediation process is a consensual procedure based on 

party autonomy, and the default situation in the initiation of the mediation process should be a 

consensual choice; (2) if the initiation is mandatory, the courts’ allocation of cases is justified by 

the public interest, and a case selection system is inevitable.  

In this chapter, these two pre-conditions are tested. I argue that they cannot justify the 

current Chinese court mediation procedure, since the disputants’ consent is not the default 

setting and the public interests cannot justify this, but the courts’ case management pressure 

does. The main goal of case-filing mediation is to clear the dockets and prevent the cases from 

flooding into the litigation process, which is centered on the courts’ interests. This is shown by 

the fact that the mediation sessions were mandatorily initiated without both parties being present 

and were often short. Not only did a mediation process become a de facto precondition to 

litigation, it was also deliberately used by the obligors/strong parties as a delaying tactic, and 

this tactic was well-known and intensely loathed by the obligees. However, such a strategy has 

been tolerated by the mediators or court staff.  

The disputants interviewed have problems differentiating the mediators’ roles, for 

example, some of them even believe that the mediators are trial judges. This causes a result-

oriented satisfaction with mediation, which is similar to the finding in trial judge mediation. As 

first-time court procedure users, the disputants’ views on case-filing mediation do not differ 

much between Court M and Court P, but the professionals such as lawyers have opposing 

opinions. The different opinions depend on whether courts are using mediation to stop cases 

from flooding into the litigation processes, and whether the mediators are trained.  

Bearing all the findings in mind, this study shows that the courts’ interests hinder their 

dispute resolution roles in two ways. The first is that the courts’ preference for hoarding cases is 

in line with some disputants’ delaying strategy, and it aggravates the powerful party’s upper 

hand in the mediation process. The second is that case-filing mediation process is in danger of 

becoming a window-dressing process. Furthermore, the courts’ role in safeguarding law and 

justice is also disrupted, since case-filing mediation is used as an obstacle to justice, and the 

disputants generally doubt the courts’ procedure. 

In conclusion, the empirical findings have shown that the courts’/judges’ interests play a 

vital role in different ways in all of the types of mediation discussed. The Chinese courts and 

individual judges have developed their own interests throughout the whole system of mediation: 

(1) the courts create new institutions, for example outside-courthouse mediation, to boost the 

court mediation rate (Chapter 3); (2) judges who encounter difficult cases choose to shift them 

to mediation (Chapter 4); (3) the main goal of case-filing mediation in practice is for case 

management, hoarding cases, and preventing them from flooding into litigation (Chapter 5). 

Many activities that happen in the name of mediation deviate from the original meaning and 

incentives of the SPC promoting mediation and the ADR theory. A lesson can be learnt from the 

Chinese courts’ experience. Building a mandatory mediation system further diffuses the 

integrity of the adjudication function of courts, since it can be manipulated by the courts for 

their own interests. 

In the light of the three dimensional analytical framework proposed in Chapter 2, the 

real operation of the Chinese court mediation, in general, has been leaning towards the courts’ 

institutional interests, which deviates from the legitimacy of the ideal model. This means the 

actual practices are far from the courts’ function of safeguarding law and justice, and similarly 

far from the disputants’ consent and autonomy.  Therefore, the grounds to justify the courts’ 
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role in mediation in the ideal model cannot be used to justify the real practices of the Chinese 

court mediation.  

The factual Chinese court mediation, which deviates from the idea model, has the 

following impact on the courts’ functions. The involvement of the courts’ interests in mediation 

hinders their fulfillment of their job as dispute resolvers, as the choice for mediation is not 

entirely based on the merits of the case, but is also based on the institutional interests of the 

courts and judges. The neutral status of the third party in dispute resolution is thereby sabotaged. 

This leads to the following consequences regarding the dispute resolution function: (1) a wide 

and growing distrust of courts and judges; (2) restlessness of the disputes; (3) mismatch between 

the mediation rate and the substantive goal of mediation. Furthermore, the empirical findings 

confirm that the courts’ role under the rule of law is indeed undermined. Their function of 

safeguarding law and justice is undermined in four aspects: (1) the due process of courts’ 

procedure; (2) courts’ function of making dichotomous decisions and clarifying legal norms; (3) 

the devaluation of adjudication; and (4) disputants’ access to justice.  

The reasons why courts and judges opt for mediation differ. Courts are mainly 

concerned with achieving the mediation rate target, while trial judges are concerned about their 

work performance evaluation system. For that reason, even if the mediation rate target is 

removed from the judges’ work performance evaluation system, it will not fundamentally solve 

the problem of courts misusing mediation to realize their own interests. As the root of the issue 

lies in the bureaucratic control, this study proposes two other approaches to control the courts’ 

interests in the institutionalization of mediation, namely regulating the mediation procedure, and 

weakening the bureaucratic control of the legal system. 
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In the Name of Mediaton, Een empirisch onderzoek naar 

Chinese mediation praktijken in de rechtbank 

Samenvatting 

Dit onderzoek gaat over de rol van rechtbanken in court mediation in China. Het 

aantal zaken dat aldaar afgehandeld wordt middels mediation in de rechtbanken laat opvallende 

stijgingen en dalingen zien. Een sterke daling in 2004 werd gevolgd door een scherpe stijging 

gedurende de periode 2004-2011. H et uitgangspunt van dit onderzoek wordt gevormd door het 

statistische gegeven dat in 2011 ongeveer 68 procent van de zaken in China via mediation is 

afgedaan. De sterke toename van court mediation heeft de interesse van verschillende academici 

gewekt. Zij interpreteren deze trend soms positief, soms negatief. Degenen met een positieve 

lezing achten de ADR theorie van toepassing en beschouwen court mediation als een 

conflictoplossend proces dat is gericht op de twistende partijen. Degenen met negatieve 

interpretatie zijn van mening dat court mediation afwijkt van de rol die rechtbanken in de 

rechtstaat zouden moeten vervullen.  

Het bovenstaande debat brengt met zich mee dat het verband tussen rechtbanken en 

ADR’s inbedding in rechtbanken meer wordt betwist in niet-westerse landen. Het eerste 

twistpunt is de spanning tussen ADR en het formele juridische proces. In vergelijking met 

westerse jurisdicties lijkt het formele juridische proces, dat de primaire functie van de rechtbank 

zou moeten zijn, in China nog te zwak om een nadruk op een sterke mediationpraktijk te 

rechtvaardigen. Een andere uitdaging is de spanning tussen het op twistende partijen gerichte 

ADR en het belang van de rechtbank bij het promoten van ADR. De ADR theorie onderkent dat 

rechtbanken hun eigen belangen in mediation hebben, die niet noodzakelijkerwijs conflicteren 

met de belangen van partijen. De institutionele belangen kunnen echter verder worden versterkt 

door de niet-westerse “bureaucratische structuur van het rechtbankensysteem”, wat resulteert in 

de implementatie van politieke doelen, interne ranking en zorgen omtrent sociale stabiliteit. Dit 

geldt in het bijzonder in niet-westerse jurisdicties, waar de lijn tussen rechtspraak en mediation 

vaag is. Deze uitdagingen tonen aan dat zowel degenen met de positieve als de negatieve 

interpretatie slechts een deel van het verhaal kunnen vertellen. Zonder alomvattende empirische 

data is het moeilijk om te beweren dat de ene interpretatie beter is dan de andere. Daarom is 

meer empirisch onderzoek naar dit onderwerp nodig. 

In deze studie wordt inzicht verkregen in de opkomst van medation op zowel macro- 

als microniveau... Daarbij is rekening gehouden met het feit dat de term mediation diverse 

activiteiten van rechtbanken dekt, dat mediation verschillende doelen dient en dat evaluaties 

ervan verschillende dimensies kunnen omvatten. De centrale vraag van het onderzoek is: Wat is 

de rol van Chinese rechtbanken in court mediation, en hoe kan deze rol worden geëvalueerd 

binnen een breed kader van de functies van rechtbanken dat is afgeleid van hun prototypische 

rechtsprekende en politieke functies? 

 

Om zicht te krijgen op de rol van de rechtbanken bij het bevorderen van het aantal zaken 

dat via mediation wordt afgedaan, wordt in Hoofdstuk 2 eerst aandacht besteed aan relatie 

tussen mediation (als een minnelijk proces in ADR) en het formele juridische procederen (als 
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prototype in de rechtsstaat).(1) ze kunnen tot hetzelfde proces gerekend worden (waarbij 

China’s Mao-tijdperk als voorbeeld wordt gebruikt); (2) ze kunnen tot twee compleet 

gescheiden processen behoren (waarbij het ideaal van het westerse procesvoeringssysteem 

wordt gebruikt). Door bestudering van de twee uitersten kom ik tot inzicht in hybride versie (3), 

namelijk hoe meditation en adjudication kunnen worden verenigd in dezelfde rechtbank. In het 

hybride systeem zijn mediation en het formele procesvoeringssysteem in de praktijk 

hoofdzakelijk verbonden door op twee manieren. De eerste is door rechters, mediation wordt 

dan uitgevoerd door dezelfde rechter die in een later stadium dezelfde zaak zal berechten. De 

tweede manier is door de rechtbanken als organisaties, namelijk de rechtbank als organisatie die 

mediation aanbiedt en mediation met het formele juridische proces verbindt.  

In jurisdicties over de hele wereld gedijt het hybride model in de praktijk, zo ook in 

China. Ook in de literatuur wordt deze vorm van mediation gezien als een positieve bijdrage aan 

de rechtsstaat in westerse landen, terwijl hetzelfde mediation model in China weinig bijval van 

wetenschappers krijgt; hier, zou deze vorm van mediation de rechtstaat ondermijnen. Deze 

uiteenlopende waarderingen komen voort uit de verschillende context waarin mediation 

plaatsvindt. Om de nuances in de context te begrijpen is een uitgebreider theoretisch kader 

nodig, dat het binaire perspectief van ADR en de rechtsstaat dient te overstijgen.  

In een rechtsstaat dient de onafhankelijkheid van de rechterlijke te worden 

gegarandeerd. Daartoe dient zij adequaat, gefinancierd en toegerust te zijn. Het eerste probleem 

ontstaat uit fundamentele onenigheid over de rol van de rechter; het wijst de idee afwijst dat het 

puur gaat om het interpreteren en toepassen van het recht. De tweede uitdaging komt voort uit 

de praktijk waarin een mondiale trend van ADR belicht wordt, aangezien rechtbanken inderdaad 

meer alternatief werk op zich nemen in plaats van zich slechts met rechtspreken bezig te 

houden. Deze twee argumenten in acht nemende, hanteert deze studie een rechtspolitieke en 

vergelijkende opvatting van de functies van de rechtbank. Om politieke elementen en mediation 

in het theoretisch kader te brengen, creëert deze studie zijn eigen analytisch kader gebaseerd op 

Martin Shapiro’s werk over de verklarende elementen voor de functies van rechtbanken. De 

overkoepelende bijdrage van Shapiro’s werk beweegt zich richting een meer algemene theorie 

van de aard van rechterlijke instituties, waarbij een eenzijdig prototype van hun taken wordt 

afgewezen. Dit multidimensionale kader is het meest waarschijnlijk om mondiaal te worden 

toegepast om het werk van rechtbanken uit te leggen.  

Deze studie neemt drie verschillende belangen te onderzoeken die worden weerspiegeld 

in drie corresponderende rollen van rechtbanken in court mediation in aanmerking: (1) 

adjudicator: beschermen van recht en gerechtigheid; (2) instemmende Neutrale Derde: 

respecteren van de toestemming en autonomie van partijen; en (3) maatschappelijk controleur: 

verwezenlijken van politieke doelen of andere belangen.  

Ondanks de onderlinge afhandelijkheid van de drie belangen en rollen is de legitimiteit 

van court mediation voornamelijk gebaseerd op de veronderstelling van de toestemming van 

partijen. Om de legitimiteit van mediation te waarborgen moet de rol van de rechtbank in 

mediation neigen naar de functie van “rechtbanken respecteren de toestemming en autonomie 

van partijen”.  

Toegepast op China zijn Chinese partijen mogelijkerwijs meer bereid om mediation te 

gebruiken gezien hun achtergrond en het Confucianisme en de communistische geschiedenis. 

Desalniettemin is het twijfelachtig of deze vrijwillige keuze een overkoepelende rol speelt in het 

vormen van de moderne Chinese court mediation. Op basis van de voorgaande analyse zijn de 

praktijken van Chinese court mediation mogelijkerwijs niet gebaseerd op de toestemming van 
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partijen om twee redenen. Om te beginnen is het mogelijk dat door de unieke kenmerken van het 

Chinese politieke en rechterlijke systeem de Chinese rechtbanken meer druk uitoefenen om 

mediation te forceren dan rechtbanken in andere landen. Chinese rechtbanken staan bekend om 

hun hiërarchische structuur, dus het is zeer waarschijnlijk dat het top-down beleid een essentiele 

rol speelt in de inspanningen van rechtbanken om mediation op te dringen. Dit maakt het 

moeilijk om de toestemming van partijen te beschermen. Ten tweede kan mediation de taak van 

de rechtbank om het recht en gerechtigheid te beschermen, ondermijnen. Aangezien China een 

land is waar de rechtsstaat nog steeds in ontwikkeling is, is het twijfelachtig of rechtbanken 

recht in het procesvoeringssysteem kunnen waarborgen. Daar China inmiddels geen systeem 

meer is waarbij mediation en het formele juridische proces samengevoegd zijn, is de grote vraag 

in hoeverre de twee systemen nu onafhankelijk van elkaar zijn.  

Deze mogelijke verklaringen dienen empirisch te worden onderzocht. Om dit te doen 

heb ik oorspronkelijk diepgaand veldwerk gedaan in twee Chinese rechtbanken in twee jaar. De 

totale duur van de dataverzameling bedroeg twaalf maanden (drie maanden in 2011 en negen 

maanden in 2013). Ik nam deel aan 99 mediation sessies en nam 170 semigestructureerde 

interviews af, waarvan er 127 direct gerelateerd waren aan specifieke mediation sessies en 43 

buiten de sessies. Ik nam 48 interviews af met werknemers (drie in niet-arbeidsrechterlijke 

conflicten als eisers), 34 interviews met vertegenwoordigers van bedrijven (drie in niet-

arbeidsrechterlijke conflicten als verweerder), 54 interviews met advocaten en 34 met rechters, 

rechtbankpersoneel en ambtenaren. Gezien de kwalitatieve onderzoeksmethode tracht dit 

onderzoek niet bij te dragen aan kwantitatieve uitkomsten. In plaats daarvan richt het zich op het 

verrijken van het begrip en de diversiteit van de rollen van rechtbanken in mediation in China.  

 

Deze studie begint met het op macroniveau oplichten van een tipje van de sluier van 

de Chinese court mediation rate en onderzoekt de verschillende praktijken die hieraan bijdragen. 

Hoofdstuk 3 begint met het in twijfel trekken van de statistische mediation rate als 

weerspiegeling van de feitelijke betrokkenheid van rechtbanken in mediation. Mediation rate is 

geen juridische term, maar een statistische ratio, welke verwijst naar het deel van de zaken dat is 

beslecht door mediation in relatie tot de zaken die zijn geaccepteerd door de rechtbanken in 

totaal. 

Het ontdekte dat de sterke schommeling in de totale mediation ratio werd veroorzaakt 

door het beleid van de SPC’s om het aantal zaken dat wordt afgehandeld door mediation door de 

Chinese rechtbanken aanzienlijk te vergroten. De twee rechtbanken die diepgaand zijn 

bestudeerd tijdens het veldwerk pasten zich aan het door de SPC vastgestelde doel aan, maar op 

een andere manier dan verwacht. Zij gebruikten hun discretionaire bevoegdheid om nieuwe 

praktijken voort te brengen die leidden tot documenten die tot court mediation zaken gerekend 

konden worden. De verwachting dat rechters verantwoordelijk zijn voor de heropleving van de 

mediation vehouding blijkt onjuist te zijn. De rechtbanken hanteerden twee strategieen om de 

mediation rate te verhogen: (1) buiten-de-rechtbank mediation, waarbij rechtsambtenaren buiten 

de rechtbank treden en zaken die al via mediation zijn beslecht verzamelen. In dit proces zijn de 

rechtbanken slechts gegevensverzamelaars in plaats van mediation aanbieders; (2) binnen-de-

rechtbank mediation, waarbij rechtbanken mediators werken in de rechtbank en meer collectieve 

acties behandelen. 

Door interviews met deelnemers van mediation beargumenteert deze studie dat de 

“innovatieve mediation rate verhogingsmethoden” werden ontwikkeld als gevolg van de top-

down opgelegde mediation ratio druk. Het is een “verplicht” cijfergenererend proces gebaseerd 
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op de eigen belangen van de rechtbank. Zo kan men proactief buiten de rechtbank zaken 

verzamelen die nog niet bij de rechtbank zijn aangemeld. Door partijen ervan te overtuigen hun 

zaken bij de rechtbank aan te melden, zorgen de rechtbanken ervoor dat de partijen het conflict 

voeren op de door de rechtbank gewenste wijze. Deze praktijken negeren de belangen van het 

recht en hebben weinig te maken met de zorg om de belangen van de partijen, ondanks dat de 

belangen van individuen de prikkel zijn voor het mediationbeleid. Aangezien het primaire doel 

van de mediation rate verhogende praktijken het bijdragen aan de statistiek is, kan deze praktijk 

niet bijdragen aan de beleidsdoelen die de SPC voor court mediation heeft gesteld, zoals het 

waarborgen van een goede relatie tussen de partijen onderling. Ze brengen neveneffecten met 

zich mee, zoals het verspillen van juridische middelen, het dwarsbomen van de partijautonomie 

in het ADR proces, etcetera.  

Op deze manier kan de bestaande hoge mediation rate niet de authentieke mediation 

dienst aangeboden door de rechtbanken tonen. Slechts door het onderzoeken van het 

mediationproces op een microniveau kan men nagaan wat de omvang van de betrokkenheid van 

rechtbanken in mediation is en hoe Chinese court mediation werkt in de praktijk. Dit gegeven 

maakt de analyse van het handelen van de twee types binnen-rechtbank mediation 

(rechtermediation en indieningsfase-mediation) nog belangrijker. Hierbij organiseren de 

rechtbanken zelf inhoudelijke mediation sessies, in tegenstelling tot buiten-de-rechtbank 

mediation waarbij de rechtbanken de rol van gegevensverzamelaar vervullen. De volgende 

hoofdstukken focussen op de twee types van binnen-de-rechtbank mediation.  

 

Hoofdstuk 4 begint met rechtermediation. Om de praktijk in een meer georganiseerde 

en multidimensionale manier te analyseren, ontwikkelt dit hoofdstuk een analytisch kader om de 

verschillende rollen van rechters in mediation te categoriseren. Het kader presenteert vijf rollen 

van rechters die als mediators optreden: Rol 1 “bemiddelaar”, Rol 2 “faciliterend 

onderhandelen”, Rol 3 “evaluerend onderhandelen”, Rol 4 “buiten arbiter”, en Rol 5 

“informatie-verstrekkend over de komende uitspraak, of mediation direct verbinden aan de 

komende uitspraak”. Zich bewegend van Rol 1 naar Rol 5 oefent de mediator een steeds grotere 

invloed uit als arbiter. De uitkomsten van het veldwerk tonen aan dat Chinese rechtermediation 

nog steeds een rechter-gefocust systeem is; de partijen werken slechts samen met de rechter.  

De redenen waarom rechters kiezen voor mediation verschillen van de redenen van de 

rechtbank om mediation aan te moedigen. Ze zijn geworteld in het systeem waarmee het werk 

van rechters wordt geëvalueerd, dat onder bureaucratische controle staat. Mediation schoont de 

rol (= de voorraad lopende zaken) en maakt een einde aan de juridische procedure. Het 

functioneert als een black box welke de belangen van rechters kan verhullen in de naam van 

consensus van de procespartijen. Op deze subjectieve redenen na, maakt het huidige Chinese 

juridische kader het mogelijk dat er informatie van mediation naar de rechters in het latere 

formele juridische proces loopt, wat een bedreiging vormt voor het formele juridische proces. 

Vanuit het perspectief van de partijen zijn mediation en procesvoering duidelijk met 

elkaar verweven. Het mediationproces is van geen betekenis totdat het een succesvolle 

mediation overeenkomst oplevert. De mediationovereenkomst leidt tot pragmatische voordelen, 

zoals het snel beëindigen van het conflict. De interviews tonen aan dat zowel partijen als 

advocaten moeite hebben met het onderscheiden van de rol van rechters in mediation en de 

verhouding tussen mediation en reguliere rechtspraak wanneer het aankomt op het evalueren 

van rechtermediation. Verschillende stijlen van mediation die zijn waargenomen in de praktijk 

roepen verschillende zorgen bij de partijen op, en het op mediation volgende rechterlijk proces 
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leidt ertoe dat de partijen menen dat rechters het recht en rechtvaardigheid dienen te 

waarborgen. Daarnaast nemen partijen de belangen van rechters en rechtbanken in de 

conflictbeslechting duidelijk waar. Dit verklaart waarom de rechters vaak menen dat zij 

mediëren in het belang van de partijen terwijl de geïnterviewde partijen zelf deze visie niet 

delen. Om deze reden verliezen partijen het vertrouwen in de rechters. 

Chinese rechtermediation loopt het risico een “win-win” voor de belangen van de 

rechters te worden. Het dient meer als doel dan als middel. Dientengevolge lopen rechters niet 

alleen het risico de basale logica van de rol van de rechtbank als neutrale derde in 

conflictbeslechting te ondermijnen, maar ook het te gebruiken als exit uit de juridische functie 

van de rechtbank en de ongelijkheid tussen partijen te vergroten, wat mogelijkerwijs de 

ontwikkeling van het rechterlijke apparaat in de rechtsstaat ondermijnt.  

 

Hoofdstuk 5 gaat over indieningsfase-mediation, wat mediation en het formele 

juridische proces met elkaar verbindt door de organisatie van de rechtbank. Indieningsfase-

mediation lijkt op het westerse idee van “court-annexed mediation”. In dit type mediation 

worden zaken niet gemedieerd door rechters maar door ingehuurde mediators in de rechtbank, 

voordat de zaak naar de rechters wordt verwezen.  

Sinds de Pound Conference  in 1976 heeft de westerse ADR theorie de algemene 

voordelen van door rechtbanken aangeboden mediation diensten bewezen. Sommige Chinese 

wetenschappers betogen dat Chinese court-annexed mediation aangemoedigd moet worden om 

dezelfde redenen als de mondiale ADR theorie. Deze redenering is echter te simpel, aangezien 

een centraal punt in het debat is of er een gelijkenis is tussen de praktijk van Chinese mediation 

en de praktijken die worden gerechtvaardigd door westerse ADR theorie. Deze studie vatte de 

twee voorwaarden waaronder de praktijken kunnen worden gerechtvaardigd onder de theorie 

samen: (1) het mediation proces is een vrijwillige procedure gebaseerd op partijautonomie, en 

de standaard situatie in het initiëren van het mediation proces moet een vrijwillige keuze zijn; 

(2) als het initiatief verplicht is, dan is de toewijzing van zaken door de rechtbank 

gerechtvaardigd door het publiek belang en een systeem van het selecteren van zaken is dan 

onontkoombaar. 

In dit hoofdstuk worden deze twee voorwaarden getest. Ik betoog dat zij de huidige 

Chinese court mediation procedure niet kunnen rechtvaardigen, aangezien de instemming van 

partijen niet de standaard insteek is, en niet het publieke belang maar de rechtbank’s volle rol de 

doorslag geeft. Het primaire doel van indieningsfase-mediation is om de rol te schonen en te 

voorkomen dat zaken het formele juridische proces overspoelen, wat focust op de belangen van 

de rechtbank. Dit wordt duidelijk door het feit dat de mediation sessies verplicht werden 

ingesteld zonder dat partijen aanwezig waren, waarbij zij bovendien vaak erg kort waren. Niet 

alleen werd mediation een de facto voorwaarde voor het voeren van een rechtszaak, het werd 

ook doelbewust ingezet door gedaagde/sterke partijen als een uitsteltactiek en deze tactiek was 

welbekend en werd zeer sterk verworpen door de schuldeisers, veelal de zwakkere partij. 

Desondanks werden dergelijke tactieken gedoogd door de mediators en het rechtbankpersoneel.  

De geïnterviewde partijen hebben problemen met het onderscheiden van de 

verschillende rollen van mediators, sommigen van hen geloven bijvoorbeeld zelfs dat de 

mediators rechters zijn. Dit zorgt voor een resultaat-georiënteerde genoegdoening door 

mediation, wat vergelijkbaar is met de bevindingen in het kader van rechtermediation. Als 

nieuwe gebruikers van de gerechtelijke procedure verschillen de meningen van partijen niet veel 

tussen rechtbank M en rechtbank P, maar de professionals zoals advocaten zijn andere meningen 
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toegedaan. De verschillende meningen hangen af van of de rechtbanken mediation gebruiken 

om te voorkomen dat ze overspoeld worden met zaken en of mediators zijn getraind.  

Alle bevindingen in ogenschouw nemende toont deze studie aan dat de belangen van 

de rechtbanken hun conflictbeslechtingsrol op twee manieren hinderen. In de eerste plaats is de 

voorkeur van de rechtbank voor het verzamelen van zaken in lijn met de uitstelstrategie van 

sommige eisende partijen en het versterkt de positie van de machtigere partij in het mediation 

proces. Het tweede is dat indieningsfase-mediation proces gevaar loopt een window-dressing 

proces te worden. Daarnaast wordt ook de rol van de rechtbanken in het waarborgen van het 

recht en rechtvaardigheid ontwricht, aangezien indieningsfase-mediation gebruikt wordt als een 

obstakel voor gerechtigheid en de partijen de rechtbank’s procedure doorgaans wantrouwen.  

 

Concluderend hebben de empirische bevindingen laten zien dat de belangen van de 

rechtbanken/rechters een essentiele rol spelen op verschillende manieren in alle vormen van 

mediation die zijn behandeld. De Chinese rechtbanken en rechters hebben hun eigen belangen 

ontwikkeld door het hele systeem van mediation heen: (1) de rechtbanken creëren nieuwe 

instituties, bijvoorbeeld buiten-de-rechtbank mediation, om de mediation rate op te krikken 

(hoofdstuk 3); (2) rechters die geconfronteerd worden met moeilijke zaken kiezen ervoor ze 

door te schuiven naar mediation (hoofdstuk 4); (3) het hoofddoel van indieningsfase mediation 

in de praktijk is casemanagement, het verzamelen van zaken en voorkomen dat zij de 

rechtbanken overspoelen (hoofdstuk 5). Veel activiteiten die plaatsvinden onder de noemer 

mediation wijken af van de originele betekenis van het begrip en van de doelen die de SPC 

nastreeft in het aanmoedigen van mediation en de ADR theorie. Er kan lering worden getrokken 

uit de ervaringen van de Chinese rechtbanken. Voor zich nog ontwikkelende rechtsstaatlanden 

verwatert een verplicht mediation systeem de integriteit van de rechtsprekende rol van 

rechtbanken, in tegenstelling tot de reeds lang gevestigde rechtsstaatlanden, aangezien het kan 

worden gemanipuleerd door de rechtbanken in hun eigen belang.  

In het licht van het driedimensionale analytische kader dat is besproken in Hoofdstuk 

2, neigt de dagelijkse gang van zaken in Chinese court mediation naar de institutionele belangen 

van de rechtbanken, wat afwijkt van de legitimiteit van het ideale model. Dit betekent dat de 

daadwerkelijke praktijk ver afstaat van de functie van de rechtbank om het recht en 

rechtvaardigheid te waarborgen en op gelijke wijze ver afstaat van de instemming en autonomie 

van de procespartijen. Daarom kunnen de gronden die de rol van de rechtbank in mediation 

legitimeren in het ideale model niet worden gebruikt om de feitelijke praktijk van Chinese court 

mediation te rechtvaardigen.  

De feitelijke Chinese Court mediation, die afwijkt van het ideale model, heeft de 

volgende invloed op de functies van de rechtbanken. Het betrekken van de belangen van de 

rechtbank in mediation belemmert de vervulling van hun rol als conflictoplossers, omdat de 

keuze voor mediation niet volledig is gebaseerd  op de belangen in de zaak, maar ook op de 

institutionele belangen van de rechtbanken en rechters. De neutrale derdenstatus in de 

conflictbeslechting wordt daarmee gesaboteerd. Daarnaast bevestigen de empirische 

bevindingen dat de rol van de rechtbanken in de rechtsstaat inderdaad wordt ondermijnd. Hun 

functie van het waarborgen van het recht en gerechtigheid wordt ondermijnd ten aanzien van 

vier aspecten: (1) de reguliere rechtsgang; (2) de rechtbank’s functie om dichotome beslissingen 

te nemen en juridische normen te verhelderen; (3) de devaluatie van rechtspraak; en (4) de 

toegang tot het recht van partijen.  



277 

 

De Chinese autoriteiten hebben onderkend dat er veel problemen zijn ontstaan door 

het opleggen van top-down mediation. Desondanks heeft deze studie verschillende redenen 

gevonden waarom rechtbanken en rechters kiezen voor mediation. Rechtbanken bekommeren 

zich primair om het halen van het gestelde mediation rate doel, terwijl rechters primair bezig 

zijn met de evaluatie van hun werk. Daarom zal zelfs het verwijderen van het mediation rate 

doel uit het werkevaluatiesysteem niet tot een duurzame oplossing kunnen leiden voor het 

probleem van het misbruik van mediation door rechtbanken om hun eigen doelen te realiseren. 

Daar de wortel van het probleem ligt in de bureaucratische controle, suggereert deze studie twee 

andere manieren om de belangen van rechtbanken in de institutionalisering van mediation te 

beheersen, namelijk het reguleren van de mediation procedure en het afzwakken van de 

bureaucratische controle van het juridische systeem.  
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