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1 INTRODUCTION 

1.1 Aim of the Book 

In the European Union (“EU”), law and language are inherently connected. On the one 

hand, the EU pursues legal integration, i.e. the incremental harmonization and unification of its 

Member States’ laws, for the purpose of reducing national regulatory differences between 

Member States. On the other hand, in its commitment to the diversity of European languages, 

its legislative institutions enact legislative instruments in 24 languages. This combination of 

policy objectives generates a puzzling question: how can the EU create laws that are uniform 

in a multitude of languages? Specifically, how is it to attain both legal integration and language 

diversity simultaneously, without the latter compromising the former? This book intends to 

answer this question.  

The answer will lie in the domain of translation. A uniform interpretation and 

application of EU law begins with the ways in which translators and jurist-linguists of the EU 

legislative bodies translate the original legislative draft texts into the various language versions. 

This book will critically assess contemporary translation practices in the EU legislative 

procedure, or: “EU Translation,” and propose an alternative approach that promises to better 

serve the policy objectives of the EU: a ‘source-oriented approach.’ This proposal suggests, 

contrary to the orthodox view in academic literature and the current policies of the EU that the 

English language version should serve as the original and only authentic legislative text and 

that translation into the other language versions should avoid prioritizing clarity and fluency 

over syntactic correspondence and neologisms for distinctly EU legal concepts. 

1.2 Background 

1.2.1 Between Legal Integration and Language diversity 

The search for the most effective form of EU translation directly affects the foundational 

principles of the EU. Legal integration and language diversity are two essential features of the 

‘European Project.’ First, legal integration is a key instrument of the European Union in 

advancing economic as well as political and social integration of its 28 Member States. The 

European Union has increasingly unified and harmonized the law applicable to, for instance, 

social policy, public health, and the environment. It has done so primarily by the use of 

regulations, which have direct applicability in each Member States, and directives, which 

instruct Member States to enact laws in order to achieve similar results.1 Legal integration plays 

a particularly important role in advancing the Internal Market. There it is to remove obstacles 

in the way of free movement of goods, persons, services and capital.2 This includes removing 

                                                 
1 Art. 288 TFEU. In addition, when the Court of Justice of the European Union (“the Court”) finds that a Member 

State has failed to fulfill its obligations under EU law, the latter is required to comply with the former’s judgment, 

Art. 19(3)(a) TEU and Artt. 226-228 TFEU. See for further analyses of the Court’s role in legal integration, Waele 

(2010); Stone Sweet (2004); Bermann (1987); Bermann et al (1998). 
2 Art. 26 TFEU. 
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differences between substantive national laws such as the laws on contracts. The European 

Commission reasons that exchanges within the Internal Market are governed by a multitude of 

different national contract laws, the differences between which may deter Europeans to engage 

in cross-border trade. Legal integration in areas such as contract law is therefore an instrument 

to realize and further the economic and societal welfare that the Internal Market is to protect. 3 

In fact, the Commission declared that the elimination of legal fragmentation in the field of 

contract law would assist the EU in meeting its economic goals and in recovering from the 

economic and financial crises that have plagued Europe since 2008.4 

Second, no less important to the ‘European Project’ than legal integration is language 

diversity. According to the Commission, Europe’s 500 million citizens speak more than 80 

national, regional and minority languages.5  In response to this reality, the EU has embraced 

Europe’s diversity in languages as a founding principle of the EU, reflected in its motto ‘united 

in diversity.’6 EU Institutions and officials have consistently declared that all languages are an 

integral part of European culture and civilization, and that they are thus equal in value and 

dignity,7 to the effect that no language has supremacy over another.8 Moreover, as stated by the 

EU Institutions, it is a fundamental democratic right of EU citizens to have equal access to the 

EU Institutions without language barriers.9 Consequently, the EU Institutions currently operates 

in 24 languages.10 The multilingual practices and procedures of the EU Institutions will be 

referred to in this book as ‘Institutional Multilingualism.’ According to the Commission, EU 

citizens must be allowed to understand the law that applies to them in their own language. The 

EU could not be democratic and transparent without institutional multilingualism.11 It is a matter 

of the legitimacy of the EU.12 

At first glance, legal integration and language diversity may have little bearing on one 

another: EU legal integration removes obstacles to the Internal Market, while the protection of 

language diversity aims to preserve a cultural asset. Yet, the integration of laws in the EU and 

the protection of Europe’s diversity of languages are unavoidable interlinked. As regulations 

                                                 
3 Communication COM(2001) 398 final, p. 8-9; Communication COM(2003) 68 final, p. 6, 10-11, 14-15; 

Communication COM(2010) 348 final, p. 2; See Preamble and art. 3(3) TEU. 
4 Communication COM(2010) 348 final, p. 3-4. 
5 Communication COM(2008) 566 final, p. 4-5 and Special Barometer ‘European and their Languages’ (February 

2006), p. 6, regional languages are specific to a region which is part of one or more Member States, such as 

Basque, Breton, Catalan, Frisian, Sardinian and Welsh. Minority languages are considered languages that are 

spoken by a minority in one state but which is the national languages of another state, such as the German language 

spoken in southern Denmark, French in the Vallée d’Aoste in northern Italy and Hungarian in Slovakia. In addition, 

non-territorial languages are languages that are not specific to any particular region, such as Romany, Yiddish and 

Armenian. 
6 Communication COM(2003) 449 final, p. 12; Communication COM(2005) 596 final, p. 2;Parliament’s Replies 

to Court of Auditors, in Special Report (No 9/2006), C284/25; Council Resolution (2008/C 320/01), p.1. 
7 See e.g. Communication COM(2008) 566 final, p. 5. 
8 Orban: Multilingualism ‘cost of democracy’ in EU’ (2008); Lönroth, ‘Efficiency, transparency and openness: 

translation in the European Union’ (2008), p. 5-6, and Orban, ‘Languages are a bridge for intercultural dialogue’ 

(2007). 
9 See e.g. Orban, ‘Translating the European Future’ (2008), p. 2 and Lönroth, ‘Efficiency, transparency and 

openness: translation in the European Union’ (2008), p. 7. 
10 Regulation No. 1/1958 determining the languages to be used by the European Economic Community, 15 April 

1958, OJ B 17, 6.10.1958, p. 385, consolidated text. Currently, these are: Bulgarian, Croatian, Czech, Danish, 

Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, 

Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish and Swedish. Article 1, Regulation No. 1/1958. 
11 Communication COM(2005) 596 final, p. 13. 
12 See Case 283/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982] ECR 3415, par 18, in 

combination with Articles 55 TEU and 358 TFEU and Article 1 Council Regulation No. 1/1958 determining the 

languages to be used by the European Economic Community, OJ B 17, 6 October 1958, p. 385-386, consolidated 

text. See also Schübel-Pfister (2004:455-457). 
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and directives must be enacted in all 24 official languages of the EU, legal integration is 

unavoidably a multilingual endeavor. 

1.2.2 The Centrality of EU Translation 

The multilingual existence of EU legislation signals the significance of translation. That 

is to say, the only way in which the policy objectives of legal integration and language diversity 

may coexist is through EU Translation.13 This may not be obvious on the face of it, since its 

role in the legislative process is concealed by the fact that the EU perceives language versions 

of EU legislation as ‘equally authentic.’14 Formally, each version is to be treated as the original 

text15 and thus given equal status for establishing the content of EU law.16 Nonetheless, EU 

legislation is not drafted in all official languages simultaneously.17 Throughout the legislative 

process, a legislative draft text is normally prepared, debated and revised in a single language, 

currently English. This text is subsequently translated into the other language versions at several 

pivotal stages of the legislative process including the final step of enactment.18 Indeed, 

notwithstanding the formal status of equal authenticity, in reality, one language version tends 

to be the original text, in translation terms the ‘source text’, while the other versions are in fact, 

translations, or ‘target texts.’ 

Thus, EU Translation provides the bridge between legal integration and language 

diversity. It is a necessary step in drafting legislative measures and advance legal integration in 

the EU in 24 different languages. For legal integration to work, EU’s legislative instruments 

must be interpreted and applied in a uniform manner across the EU. After all, if a legislative 

text is understood differently or brings about different legal results in different parts of the EU, 

it fails to integrate, harmonize or unify the law at that point.19 Hence, the need for a uniform 

interpretation of EU legislation entails the need for the highest possible consistency of the 

various language versions. The success of legal integration depends in part on the degree of 

equivalence in which language versions convey a single legislative instrument to governments, 

courts, attorneys, and private parties across the EU.20 In the context of the Internal Market 

specifically, discrepancies between language versions risk raising, or failing to remove 

obstacles that hamper the cross-border movement of goods, persons, services and capital.21 As 

the former Director-General of the Directorate-General for Translation, Karl-Johan Lönroth 

noted, the language versions of EU legislative instruments require “absolute concordance.”22  

                                                 
13 Previously, Baaij (2012a: 278-279) and Baaij (2012d: 16-24) in more detail explain the significance of EU 

translation for effective legal integration. 
14 Article 55 TEU and 358 TFEU and Case 283/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health 

[1982] ECR 3415, par 18 respectively. 
15 See e.g. Lönroth, ‘Language Technologies and the European Commission,’ (2008), p. 5-6, and Orban: 

Multilingualism ‘cost of democracy’ in EU’ (2008). 
16 Most notably and Case 296/95 The Queen v Commissioners of Customs and Excise, ex parte EMU Tabac SARL, 

The Man in Black Ltd, John Cunningham [1998] ECR I-01605, par. 36, respectively. 
17 See further Gallas (2006: 123). 
18 One could say that even if EU law were enacted in all its languages simultaneously, it is still translation that 

would determine the degree of consistency of language versions. After all, without translation there is no way to 

compare the meaning of various texts and thus to gauche equivalence.  
19 The fact that the Treaties bestow the Court with the jurisdiction to guarantee a consistent interpretation testifies 

to the need for a uniform interpretation and application of EU law, consider Art. 19(3)(b) TEU and 267(a) and (b) 

TFEU. 
20 Cf. Wagner, Bech & Martínez (2002: 140). 
21 The European Commission expressly acknowledges this in relation to the harmonization of contract law, 

Communication COM(2001) 398 final, 10; Communication COM(2003) 68 final, 10, 15. 
22 Lönroth, ‘Efficiency, transparency and openness: translation in the European Union’ (2008), p. 12, 20. 
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At this point, the casual observer may agree with Lönroth but wonder what the 

commotion is about. If language versions are drafted through translation, they should have the 

same meaning. The answer is: not necessarily. Between 1960 and 2010 the Court found 

discrepancies between language versions of EU legislation in 70% of all judgments in which it 

compared language versions.23 This shows that the fact that language versions of EU legislation 

are translations does not guarantee that they bring about the uniform interpretation that effective 

legal integration requires. Whether they do, depends on how language versions are translated.  

1.2.3 A Source-Oriented Approach to EU Translation 

There is more than one way to translate a text. The book will evaluate current translation 

practices and build a case for an alternative approach to EU translation; one that is best equipped 

to realize the objectives and honor the principles of the EU’s policies on legal integration and 

language diversity. This book develops a ‘source-oriented’ approach to EU translation.24 It aims 

to demonstrate that this approach will help minimize linguistic divergences between language 

versions of EU integration measures, and minimize the potentially adverse effects of the EU’s 

commitment to language diversity on the effectiveness of legal integration. 

With its proposed approach to EU translation, this book challenges the predominant 

view in the contemporary legal literature which strongly advocates a ‘receiver-oriented’ 

approach to both legal translation in general and EU translation in particular. Receiver-oriented 

translation aims to achieve the greatest intelligibility of the target text by having the text appear 

as natural and comprehensible to the intended reader as circumstances allow. This approach 

tends to diminish those characteristics of the source text that are unique to the source language 

and may therefore appear strange or foreign to the reader of the target text. In the context of EU 

translation, a receiver-oriented approach aims to produce language versions that each tells the 

same message. For that purpose each language version needs to be clear, intelligible and fluent, 

proportionate to the specific linguistic, cultural and legal environments in which it is interpreted 

and applied, even if language versions would thus diverge from a strictly textual, grammatical 

or literal point of view. 

To the contrary, according to the source-oriented approach that this book proposes, 

language versions stay as close to the original legislative text as possible, preserving the 

idiosyncrasies of the source text, even when it diminishes the target text’s fluency or 

naturalness. At first blush, this approach might sound counter-intuitive or naïve. However, the 

subsequent Chapters will make the case that source-oriented EU translation is better capable of 

generating intelligible language versions that result in a uniform interpretation and application 

of EU law. 

1.3 Structure of the Book 

Chapter 2 will ascertain the benchmark against which the subsequent Chapters will 

assess the current practices of EU translation and propose an improved alternative. It will obtain 

this benchmark from the objectives and principles that EU Institutions have invoked to justify 

the advancement of legal integration and the protection of language diversity respectively. This 

Chapter will therefore establish the task of EU translation; the conditions that EU translation 

needs to meet in order to realize both policy objectives.  

Chapter 3 will determine which language version should serve as the source text. In an 

                                                 
23 In this period, out of the 246 judgments in which the Court compares language versions, it determines 

discrepancies between language versions in 172 cases.  
24 A first, rudimentary step towards this argument was published as a short paper in Baaij (2009).  
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attempt to reconcile the implementation of institutional multilingualism with the underlying 

fundamental EU principles, the Chapter will argue in favor of formalizing English as the 

language of the source text and sole authentic language version, while promoting the support 

for English as a pan-European lingua franca; a language shared among all Europeans regardless 

of their mother tongue. 

Chapter 4 will subsequently set the theoretical framework in which to depict and 

evaluate the effectiveness of the current practices of EU translation. This framework will 

demonstrate that present practices of EU translation display a mixed approach, combining 

source-oriented and receiver-oriented methods. The Chapter shows explain how this mixed 

approach prevents EU translation from delivering optimal results, concluding that the EU 

legislative institutions should commit to either a receiver-oriented or source-oriented approach. 

Chapter 5 will make the case that a better approach to EU translation is consistently 

source-oriented rather than receiver-oriented or a mix of both. The first, practical argument 

asserts that a source-oriented approach promises to diminish the risk of discrepancies between 

language versions that hinder the uniform interpretation of EU law. The second, normative 

argument asserts that source-oriented EU translation is best suited to attain the degree of textual 

homogeneity that the Court’s interpretation methods indicate is needed for a uniform 

interpretation of language versions of legal integration measures. The third, philosophical 

argument posits that the philosophical concepts of language and translation that underpin 

source-oriented translation are more convincing than those underpinning a receiver-oriented 

alternative. 

Chapter 6 will illustrate how a source-oriented approach to EU translation should 

subsequently be implemented in order to live up to the fundamental principles that inspire the 

advancement of legal integration and the protection of language diversity. It will call attention 

to the benefits and challenges involved, yet underscoring that the latter are not shortcomings 

when understood against the concepts of language and translation underlying source-oriented 

translation. 

1.4 Approach and Methods 

1.4.1 Documentary Research: Public Policy Communications EU Institutions 

This book takes an interdisciplinary approach, employing different methods appropriate 

to different steps in the case for a source-oriented approach. 

At the outset, the book’s choice to assess and improve the effectiveness of EU 

translation is based on the paradigmatic position that if an legislative instrument is not fit to 

perform the task that it is designed to perform, there is no place for such instrument. In this 

sense, effectiveness is part of any instrument’s intrinsic rationale and legitimacy. Following this 

line of thought, EU translation is supposed to work in a way that promises to advance the 

objective of EU legislation. 

Effectiveness cannot be assessed in the abstract. Such an assessment implies a criterion. 

Since EU translation exists by virtue of the purposes that it serves, explicating its relevant 

objectives will serve as the signpost to determine its task. The benchmark that this book assumes 

stems therefore from the EU policies and underlying fundamental principles pertaining to legal 

integration and language diversity. These policy objectives are inherently political. That is, the 

choices to advance legal integration and to abide by the requirements of language diversity and 

equality are socio-economic choices. Hence, the effectiveness of EU translation is inherently 
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political.25 It is not the aim of this book to interrogate these policies; it takes them as the 

touchstone, the starting point of its investigation. Any political controversies surrounding the 

objectives or legitimacy of EU’s socio-economic policies are therefore outside its scope. The 

book will take the relevant policies as constants, and the strategies of EU translation as 

variables.  

In establishing the benchmarks of effective EU translation, both Chapters 2 and 3 will 

examine the policy objectives in public proclamations by institutions and officials. This 

documentary research method will include public policy communications by EU Institutions 

and officials, such as official policy documents, public speeches, press statements, and 

information from EU’s brochures and websites. The choice for this method is based on the idea 

that the best location to discover the founding principles of any public policy, are the very 

documents in which officials seek public consent, as long as these documents are accessible to 

the public.26 The reason is that public policy justification offers us the standards to which 

authorities hold themselves accountable in relation to those whom these policies directly or 

indirectly affect. Public policy justifications present the principles that the authorities deem 

capable of generating public consent or acceptance, which in turn provide the policies’ 

legitimacy.27  

In that sense, the only relevant principles are those that policy-makers themselves 

invoke to convince the public of their policies’ legitimacy.28 There is no need to look outside 

policy language to check whether the officials involved genuinely believe in the existence or 

merit of the principles that they invoke, or merely concoct principled language as a measly 

rhetoric ploy to find support for their policies.29 The possibility of rhetorical ‘window-dressing’ 

is in this respect irrelevant. This book takes EU officials and institutions at their word, not as a 

matter of charitableness but of accountability. This is why public policy communications are 

the appropriate point of departure for finding the standard by which to evaluate the effectiveness 

of current EU translation and support an alternative approach.30 

1.4.2 Qualitative Empirical Research: EU Translation Praxis 

The book offers an original qualitative empirical study, identifying the translation 

method and objectives to which translators as well as jurist-linguists adhere. For assessing the 

                                                 
25 Cf. Kennedy (2001). 
26 The assumption of accessibility here, takes inspiration from Harbermas’ discursive approach, holding that public 

justification aims to bring about the broadest possible public consent (Habermas, 1999). 
27 This assumption is derived from but not necessarily in support of Rawl’s ‘principle of public justification’ 

(Rawls, 1996). That is to say, unlike Rawls’ theory, this book is not assuming that public power or coercion must 

be justified. This book merely assumes that official’s public justification of policies is a claim for justified political 

power. Nor does this book aim to answer the question whether EU Institutions or their policies actually meet the 

criteria of political justification. The book takes the public justification of pursuing the advancement of legal 

integration and protection of linguistic diversity as asserting the satisfaction of such criteria. Therefore, no further 

elaboration on the general question, which criteria of legitimacy or public consent political authorizes require, is 

needed. See on this issue  
28 The underlying assumption of this approach is that public policies should be evaluated in terms of the principles 

that ultimately grant these policies political legitimacy. The claim of legitimacy, here, is understood as a claim to 

the justification used of political authority or coercion in terms of public consent. For our purpose, it does not 

matter whether this involves ‘actual consent’, in the tradition of Locke (1690/1990), or ‘hypothetical consent’, as 

proposed by Rawls (1996) and Rawls (2001). See further Raz (1995). 
29 To be clear, the use of political rhetoric is not necessarily a perverse mode of public justification when 

understood in the Aristotelian sense, hence as means to persuade others to realize a shared goal in a certain way, 

see Aristotle (1991:33). 
30 Cf. Quong (2013), who agrees that public reason can provide a “standard for assessing rules, laws, institutions, 

and the behavior of individual citizens and public officials.” 
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current translation practices of the EU legislative procedure, public documentation is not 

sufficient. After all, public accounts of translation practices may present these practices in their 

best light but disregard actual shortcomings and inconsistencies. Likewise, merely recording 

applicable protocols, rules of procedures, and internal guidelines is insufficient for improving 

the translation practices. Therefore, to reach a sense of the actual EU translation praxis, 

Chapters 3 and 4 are based on interviews that the author conducted between 2008 and 2015, 

with translators, jurist-linguists, legal revisers, editors and others participants in the various 

stages of the legislative process, as well as lawyer-linguists at the Court.31 These interviews are 

complemented with audit reports and first-hand accounts in academic literature from authors or 

interviewees who themselves are, or were active in the legislative process.32 

These qualitative analyses concentrate particularly on the translation and revision 

practices in the Ordinary Legislative Procedure within the three main legislative bodies: the 

Commission, the Parliament, and the Council.33 Below, Figure 1-1 illustrates in a simplified 

manner from left to right the key stages of the legislative procedure where translation plays a 

crucial role: 

 
Figure 1-1: Key Stages of EU Translation in Ordinary Legislative Procedure 

 

 
 

The large, emboldened arrows indicate the stages in which the legislative procedure 

normally involves a single language version; the legislative draft text or ‘base text.’ The smaller 

and darker arrows represent the key stages where the language regimes require translation of 

that text into all other official EU languages. This book will particularly focus on translation at 

two key moments in the multilingual drafting process. The first key translation phase is the 

                                                 
31 For the purpose of confidentiality, the interviewees will be referred to by letters, which allows the reader to 

relate various observations to the same individuals without revealing who the latter are. 
32 It is difficult to determine the degree of accuracy of any depiction of the actual practice of EU translation. The 

reason is that the modus operandi may differ from one Institution, department, working group or even one 

individual to another. Furthermore, individuals involved in certain stages of the legislative process may not be as 

familiar of the customs and practices other stages in the entire legislative process. Yet, the aim of the empirical 

analyses is not to determine quantitatively how often which translation techniques are used, but to demonstrate 

qualitatively some of the practices and/or experiences involved in the process of EU translation. 
33 The most commonly exercised legislative procedure is currently the ‘Ordinary Legislative Procedure’ ex art. 

289 TFEU, previously known as the ‘Co-Decision’ procedure (art. 251 EC). This procedure attributes legislative 

competence to the main legislatives bodies conjointly: the Commission, Parliament, and Council. This section 

focusses on the translation and revision practices within only these three institutions. 

Adoption of legislative 
proposal 

(Adoption of 
Position) 
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translation of the draft text of the Commissions legislative proposal into all language versions.34 

The second important moment of full translation is the finalization of all versions by the Council 

or the Parliament. At this stage, the legislative instrument obtains its final 24, equally authentic 

language versions.35 

1.4.3 Quantitative Empirical Research: the Court’s Interpretation of Language Versions 

The book will further present an original quantitative empirical study of the Court’s case 

law relating to the interpretation of language versions and the solutions for discrepancies 

between them. The dataset of this empirical quantitative study includes all judgments between 

1960 and 2010 in which the Court used or referenced the multitude of language versions in 

justifying its decision. These cases will be referred to as ‘language cases.’ The Court’s 

judgments and Advocates-General’s Opinion in these language cases have been retrieved from 

the EU’s database ‘Eur-lex.’36  

This quantitative research serves three distinct purposes. First, in Chapter 3, these 

quantitative analyses bring to light the limited number of times that the Court compares 

language versions for interpreting EU legislation; the limited number of languages that it 

includes in these comparisons; and the special weight that it appears to attribute to the English 

language version.  

Second, the same case law analysis aids Chapter 4 in examining the occurrence of 

different types of discrepancies in the Court’s case law to demonstrate which translation 

                                                 
34 In the Ordinary Legislative Procedure, the Commission generally proposes new legislation, Article 289(1) 

TFEU. Exceptions are listed in Article 289(4) TFEU. Translations of the original draft proposal into all official 

EU languages are provided by a separate Directorate-General, the Directorate-General for Translation (‘DGT’). In 

2008, the DGT had recorded a permanent staff of approximately 1,750 linguists and 600 support staff, see 

‘Translation – DG providing high-quality written translations and linguistic advice – our daily mission’ 

(MEMO/08/579). Translation by the DGT is not only provided by staff translators (‘in-house’ translation) but also 

by free-lance translators, Court of Auditors, Special Report (No 9/2006), C284/5. In 2007 about a quarter of all 

translations by the DGT was outsourced to free-lance translators. Nonetheless, legislative documents or document 

that are politically sensitive, confidential or highly urgent, are not out-sourced. Memo (MEMO/08/579), p. 1. For 

the purpose of this Chapter, further distinction between in-house and outsourced translations will therefore not be 

made, unless explicitly indicated. 
35 Since the Lisbon Treaty, both Parliament and Council are jointly responsible for the formal adoption of a 

legislative act. Both Parliament and the Council now share the responsibility of translating and finalization of the 

text upon which they have agreed. Contrary to the previous co-decision procedure, the Council’s lawyer-linguists 

can no longer adjust the language versions that Parliament has voted on. Art. 294 TFEU stipulates that the Council 

must adopt the text as it is or reject it. Consequently, jurist-linguists at both the Council and Parliament conjointly 

finalize the 24 language versions of the legislative proposals and draft acts, ensuring drafting quality of the 

concerned texts, Joint Declaration on practical arrangements for the co-decision procedure, OJ 30.6.2007 C 145-

5. Parliament and the Council alternate in leading the translation and revision. Consequently, if Parliament acts as 

the so-called ‘lead institution’, it is now also responsible for translation and revision of the final versions of the 

ultimately adopted text. Depending on which of the two is the designated lead institution, the translators and 

revisers of either Parliament or Council incorporate all amendments and introduce the initial improvements. 

Consequently, after the Parliament and the Council reach political agreement, the revised base text is consequently 

translated and revised. The Parliament lawyer-linguists and the Council lawyer-linguists, therefore, work 

cohesively with representatives from the Member States and the Commission. See, for a more detailed discussion, 

Guggeis & Robinson (2012: 61, 63-64, 66-68). 
36 This study is conducted on the basis of separate searches for the following words and phrases in the full, English 

text of all of the Court’s judgments in the indicated period: “language version”; “linguistic version”; “language”; 

“linguistic”; “text”; and “version.” The database EUR-Lex is located at: http://eur-lex.europa.eu/collection/eu-

law/eu-case-law.html (last visited July 2015). Analyses in this book of the Court’s interpretation canons as well 

as examples in the field of contract law integration may also include judgments from the Court’s case law before 

and after the period of 1960-2010. 
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orientation might most effective in avoiding diverging language versions.  

Third, in an attempt to illuminate what the Court considers sufficient uniformity 

between language versions, Chapter 4 further examines how discrepancies should be resolved 

according to the Court. The Court’s interpretation methods function here as a signpost: by 

restoring unity of diverging language versions, the Court effectively shows what it means for 

language versions to be in concordance from the outset. It thus explicates what a ‘uniform 

interpretation and application’ of the 24 language versions of EU legislation entails. The Court’s 

interpretation methods are crucial in this respect because the Court asserts authority to 

determine a single individual meaning of EU legislation, hence, of all language versions.37 The 

EU Treaties attribute it the highest, undivided competence to attribute meaning to both primary 

and secondary EU legislation so to advance a consistent application by national courts.38 

Furthermore, the Court determines the ways in which national courts should establish the 

meaning of EU law; it instructs national courts how to interpret and apply EU law.39  

Said empirical studies will concentrate on the so-called 'context of justification' rather 

than the ‘context of discovery.’40 The relevant data, such as the types of discrepancies between 

language versions, or the reasons for solving discrepancies in one way or another, stem solely 

from the content of the various decisions of the Court. For the same reasons why this book’s 

documentary research concentrates on the public rationalization of the EU Institutions’ policy 

rhetoric, the only factor that matters here is the reasoning to which the Court is publically 

committing itself. 41 The manner in which the individual judges actually came to their decision 

is irrelevant for our purpose.42 

1.4.4 Theoretical Framework for Assessing EU Translation Practices 

The book further develops a theoretical framework that will provide the necessary 

structure to explain and justify current EU translation as well as the book’s proposal for a 

consistent source-oriented approach. Chapter 4 introduces this framework to evaluate present 

EU translation practices, while Chapter 5 uses it to critically compare the philosophical 

commitments underlying source and receiver-oriented translation respectively. It is founded 

upon an essay of Friedrich Daniel Ernst Schleiermacher in 1813: “Über die verschiedenen 

Methoden des Übersezens.”43 The straightforward dichotomy that he portrays between source-

oriented and receiver-oriented translation in literary translation has great explanatory force. It 

                                                 
37 Engberg (2004: 1157). Cao (2007b: 75, 155-156) refers to this as the ‘principle of unitary meaning’. 
38 Article 267 TFEU (‘preliminary rulings ‘). See also Tridimas & Tridimas (2004: 139). 
39 Case 61/79 Amministrazione delle finanze dello Stato v Denkavit italiana Srl. [1980] ECR 01205, par.15 and 

Case 283/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982] ECR 3415, par 18 
40 See Bengoetxea (1993: 44), who also describes this approach as the ‘formal’ or ‘institutionalized’ approach 

(1993: 165). Inspired by Kant’s distinction between quid facti and quid juris (Kant 1781/1999: 93-94), Karl 

Popper, famed 20th century philosopher of science, introduced the distinction between the ‘context of discovery’ 

and the ‘context of justification’ in ‘The Logic of Scientific Discovery’ (see Popper 1934/2002: 5, 75). 
41 See Bengoetxea (1993: 159, 164), and Bengoetxea, MacCormick & Soriano (2001: 49, 56). In other words, the 

book takes a ‘legal reasoning approach.’ See Bengoetxea, MacCormick & Soriano (2001: 44). 
42 Studies to uncover and judges’ ‘actual’ motivations and intentions, although interesting, would not help finding 

the Court’s habitual reasoning, which is a collective process over longer periods of time, contra Paunio & 

Lindroos-Hovinheimo (2010: 411), who call for a practice of more ‘transparant argumentation.’ In any event, 

interviewing individual judges for their inner motives behind certain decisions would not necessarily be helpful, 

because from a judge’s statements themselves the researcher would not be able to empirically distinguish genuine 

motives from ex post justifications All one is left to work with are public statements, whether made by an individual 

judge during an interview or by a court in its decision. 
43 An English translation has been published in Venuti (2012: 43-63)), under the title “On the Different Methods 

of Translation.” 
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enunciates superbly the subsequent disagreement between the 20th century hermeneutic and 

pragmatic traditions in language and translation studies.  

These parts of the book outline various contrasting views but do not aim to provide a 

full and comprehensive analysis of all intricacies that these philosophical debates touch upon.44 

The philosophical analyses of this book will only go as far as needed to highlight some of the 

theoretical implications of different approaches to EU translation.  

Additionally, this book uses Schleiermacher’s essay merely as an elementary 

springboard. Legal translation is not literary translation, and EU translation is a unique form of 

legal translation. First, translation for drafting EU’s multilingual legislation facilitates the 

fulfillment of principles and objectives that are unique to the EU, for example the removal of 

obstacles to its single market and preserving transparent governance, as pointed out at the outset 

of this Chapter. Second, unlike translations for comparative legal studies, EU translation is to 

produce 24 translations that are authentic legal text in their own right though representing a 

single legislative instrument which require a uniform interpretation and application across 28 

distinct national legal systems. Third, specific institutional, practical and procedural constraints 

limit the number of ways in which EU translation may realistically achieve this task. Hence, 

notwithstanding the expediency of Schleiermacher’s theory, this book will further build the 

case for a source-oriented EU translation based on the inimitable practical and political 

characteristics that pertain specifically to EU translation. 

1.4.5 Case Study: Contract Law Integration and the Right of Withdrawal 

Lastly, Chapters 2 and 6 will take as their case study the legal integration policies in the 

field of contract law, often also depicted as ‘European contract law.’ As mentioned at the outset 

of this Chapter, contract law integration provides a useful case study of legal interpretation 

since the contract is an essential instrument to most economic transactions. Since cross-border 

transactions are primarily regulated by contract law, divergences between national contract 

laws may impede the ‘smooth ‘or ‘proper functioning’ and completion of the Internal Market.45 

In order to make the actual and potential consequences of language diversity tangible and 

applicable to the effectiveness of legal integration, Chapter 2 provides examples of 

discrepancies between language versions that hindered the effectiveness of earlier legislative 

instruments in the field. Chapter 6 will examine language versions of recent legislative 

measures in this field to demonstrate how a source-oriented approach to EU translation should 

be implemented in order to generate the best results. 

The book will demarcate the case study in various ways. First, the study will concentrate 

on a number of specific directives and one proposed regulation. Chapter 2 analyzes differences 

and similarities between language versions in the now-repealed Doorstep Selling Directive 

(85/577/EEC);46 Timeshare Directive (94/97/EC);47 and Distance Contracts Directive 

                                                 
44 For richer overviews of debates in general and legal translation studies, the reader is referred to, inter alia, 

Venuti (2012), Munday (2008); Šarčević (1997), and Varó and Hughes (2002). This book will reference additional 

works from authors who offer a more sophisticated critique or analysis of the positions of the various individual 

philosophers discussed throughout this book. 
45 Communication COM(2011) 636 final, p. 2; Communication COM(2011) 635 final, 2nd recital, preamble and p. 

7. See also Communication COM(2010) 348 final, p. 2, 4; the Expert Group on European Contract Law, Feasibility 

Study (2011), p. 1; Communication COM(2001) 398 final, p. 6, 8; Communication COM(2003) 68 final, pp. 6, 

11-14. 
46 Council Directive 85/577EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated 

away from business premises. 
47 Directive 94/47/EC of the European Parliament and the Council of 26 October 1994 on the protection of 

purchasers in respect of certain aspects of contracts relating to the purchase of the right to use immovable properties 
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(97/7/EC).48 Chapter 6 will analyze the instruments that the EU enacted in their place: the 

Timeshare Directive (2008/122/EC)49 and the Consumer Rights Directive (2011/83/EU)50; as 

well as the Commission’s proposal for a regulation on a Common European Sales Law in 

2011.51 By selecting these instruments, the book compares critically examines the degree of 

progress that the EU legislator envisioned in the field of contract law integration, yet analyzed 

from the perspective of EU translation. 

Second, the case study will focus on several provisions within these directives that relate 

to the ‘right of withdrawal.’ Besides its relevance as the primary private legal mechanism for 

the EU legislator to advance a standardized level of consumer protection in European contract 

law, it will also prove helpful to examine translation issues relating to legal terminology and 

legal definitions in Chapter 6.  

Third, the case study will look primarily at the English, German, French, Italian and 

Dutch texts. These are the original languages of the EU; currently the most widely-spoken 

languages in Europe; or both.52 Any discrepancies between these versions therefore affect a 

significant number of EU citizens. Using these language versions as examples will also make 

the study accessible to a large readership. Additionally languages will be taken into account 

whenever examples from the Court’s case law include these.  

 

 

 

                                                 
on a timeshare basis. 
48 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of consumers 

in respect of distance contracts. 
49 Directive 2008/122/EC of the European Parliament and of the Council of 14 January 2009 on the protection of 

consumers in respect of certain aspects of timeshare, long-term holiday product, resale and exchange contracts 

Text with EEA relevance, OJ L 33, 3.2.2009, p. 10–30. 
50 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights, 

amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council 

and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of the Council 

Text with EEA relevance, OJ L 304, 22.11.2011, p. 64–88. 
51 Communication COM(2011) 635 final. The Commission has since withdrawn the proposal, see Section 6.1 

below. 
52 The first languages of the EU are Dutch, French, German and Italian, while currently the three most widely 

spoken languages in Europe are English, French and German, see Special Eurobarometer 386 (2012), p. 21. 
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2 DESCRIBING THE TASK OF EU 

TRANSLATION 

2.1 Introduction 

Establishing a measure to determine the effectiveness of EU translation requires a 

definition of the task that EU translation is set to accomplish. This Chapter will demonstrate 

that EU translation is a two-fold task. On the one hand, it needs to live up to EU’s commitment 

to language diversity and allow all EU’s citizens to know the law that binds them without 

language barriers. On the other hand, EU translation must bring forth quality legislation that is 

capable of effectively integrating the laws in the EU. Hence, EU translation must realize 

uniformity of law within a multitude of languages. 

Establishing the standard by which to assess EU translation thus requires a synthesis of 

EU’s goals pertaining to both legal integration and language diversity.1 This Chapter establishes 

the benchmarks that policies on both language diversity and legal integration set for EU 

translation by illuminating the ways in which the multilingual dimension of EU legislation may 

hamper the demands of effective legal integration. To this end, this Chapter will clarify both 

fundamental principles that underpin these goals and assess the results required of EU 

translation. Specifically, it will first shed light on the principles of language diversity and the 

ensuing need for multilingual legislation (Section 2.2.) and then on the objectives of specifically 

contract law integration (Section 2.3). It will articulate how diverging language versions 

contradict the prerequisites of effective legal integration measures by examining the legislative 

shortcomings as observed by the Commission in the course of a comprehensive review roughly 

between 2001 and 2011 (Sections 2.4 and 2.5). 

2.2 The Policy Objectives of Language Diversity and Institutional Multilingualism 

2.2.1 EU’s Commitment to Language Diversity and Equality 

In recent years, the diversity and equality of language spoken is an important base for 

the EU’s socio-economical and institutional policies. These policies trace back directly to two 

fundamental principles underpinning the very legitimacy of the EU: the protection of both 

cultural diversity and equal rights.  

First, the value of language diversity is part of the EU’s commitment to cultural 

diversity. Articles 3(3) of the Treaty on European Union (“TEU”) and 22 of the Charter 

Fundamental Rights mandate that the EU “shall respect cultural, religious and language 

diversity.”2 Additionally, the EU’s Institutions have publically underscored EU’s commitment 

                                                 
1 An earlier, succinct version of the synthesis of legal integration and language diversity was published in Baaij 

(2012: 2-11). 
2 Art. 3 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the European 

Union, OJ C 115 of 9 May 2008 and Art. 22 of the Charter of Fundamental Rights of the European Union, OJ 

2007/C 303/01, 14 December 2007. Further, the respect of the European Community for the national and regional 

diversity of the Member States while bringing the common cultural heritage to the force, as expressed in Art. 167 
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to language diversity, in an array of communications, proclamations, press releases, and on their 

respective websites. According to the Parliament, Article 22 of the Charter affirms that respect 

for language diversity and cultural diversity is a “basic principle” of the EU.3 Likewise, the 

Commission accentuated that language diversity is a “core value of the European Union;”4 an 

asset that merits being treasured and respected.5 The Council proclaims that “[l]inguistic and 

cultural diversity is part and parcel of the European identity; it is at once a shared heritage, a 

wealth, a challenge and an asset for Europe.”6 The Commission expressly considers language 

diversity a representation of the EU’s motto ‘United in Diversity’. It explains that, on the one 

hand, the European Union consists of a broad variety of nations, communities, cultures, beliefs 

as well as distinct language groups. On the other hand, it states that the European Union is a 

‘common home’ in which each of the many languages uniquely contributes to a common 

European cultural background.7  

The EU’s appreciation of language diversity originates from a particular concept of 

language, namely, language as an intrinsically cultural phenomenon. The Parliament declared 

that languages are “a distinct way of perceiving and describing reality.”8 This agrees with article 

7(1)(a) of the European Charter for Regional or Minority Languages of the Council of Europe 

(1992), which also recognizes the regional or minority languages as an expression of cultural 

wealth. It further echoes the 1996 Universal Declaration on Linguistic Rights of the United 

Nations Educational, Scientific, and Cultural Organization (UNESCO). Article 7 of this 

declaration proclaims that, “[a]ll languages are the expression of a collective identity and of a 

distinct way of perceiving and describing reality.” Likewise, the Commission describes 

language as “the most direct expression of culture.”9 It considers language as a bridge to other 

cultures and as a pathway to other conceptions of life or the perspectives of others. From the 

Commission’s perspective, language diversity, develops a social Europe; fosters mutual 

understanding and solidarity; advances solidarity and tolerance; and contributes to fighting 

intolerance, xenophobia, and racism.10  

Second, the EU’s commitment to protecting language diversity goes hand in hand with 

                                                 
EU (previously Art. 151 EC) includes respect for language diversity, according to the European Parliament 

Decision (No. 1934/2000/EC), I.232/1. 
3 European Parliament Resolution on a New Framework Strategy for Multilingualism (2006/2083(INI)), Recital 

A. In this Resolution the Parliament also declares that multilingualism is “clear example as well as a basic 

component of European culture” (Recital B). See for confirmation, the Final Report High Level Group on 

Multilingualism (2007), p. 17 and Proposals from the Group of Intellectuals for intercultural Dialogue (2008), p. 

14. 
4 Communication COM(2005) 596 final, p. 2. 
5 Said by Commissioner Orban, ‘Adoption of the Communication on Multilingualism’ (18 September 2008). 
6 Council Resolution (2008/C 320/01). The association between language and cultural diversity is reiterated in 

2008 by the Group of Intellectuals for Intercultural Dialogue, which expressed that the diversity of language is a 

component of the European ideal that contains “the universality of shared moral values and the diversity of cultural 

expression,” Proposals from the Group of Intellectuals for intercultural Dialogue (2008), p. 8. 
7 Communication COM(2005) 596 final, p. 2; Communication COM(2008) 566 final, p. 3, 5; European 

Commission Staff Working Paper SEC(2002) 1234, p. 5. As Orban explained, it joins the citizens of Europe and 

provides a sense of belonging to a common space, history and culture, in Orban, ‘Multilingualism - an Intercultural 

Dialogue’ (2008), p. 7. 
8 European Parliament Resolution on a New Framework Strategy for Multilingualism (2006/2083(INI)), Recital I.  
9 Communication COM(2005) 596 final, p. 2 and Communication COM(2005) 356 final, p. 3. This was confirmed 

by the High Level Group of Multilingualism that described languages as not being mere means of communication 

but also an important aspect of personal, social, and cultural identity, Final Report High Level Group on 

Multilingualism (2007), p. 8 and 17. 
10 Communication COM(2008) 566 final, p. 2-3, 5-6; Communication COM(2005) 596 final, p. 2; and Orban, 

‘Tradition and Cultural Diversity’ (2008), p. 4. See also European Commission Staff Working Paper SEC(2002) 

1234, p. 5; European Parliament Decision (No. 1934/2000/EC), I.232/1; Decision No 508/2000/EC, recitals 1 and 

2 and European Parliament Resolution (2006/2083(INI)), Recital C. 
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its protection of equal rights. Specifically, a commitment to the diversity of languages alone 

would be malevolent if not accompanied with an equal commitment to preventing Europeans 

from being discriminated or disenfranchised based on the language that they speak. In this 

respect, Article 21 of the Charter of Fundamental Rights of the European Union prohibits any 

discrimination on the grounds of, among others, language.11 This provision is in accordance 

with Article 7(2) of the European Charter for Regional or Minority Languages, which promotes 

the equality between users of regional or minority languages and the rest of the population in.12 

The UNESCO Declaration on Linguistic Rights, too, declares that all language communities 

have equal rights and that authorities must take the necessary steps to prevent discrimination.13  

Accordingly, EU Institutions and officials have emphasized repeatedly that their 

commitment to language diversity and equality applies not only to national official languages 

but to all 60 or so regional and immigrant minority languages.14 Adhering to the notion of 

language as a gateway to a culture, the Parliament expressed that regional and minority 

languages are a “major cultural treasure.”15 Every language spoken in Europe therefore 

constitutes an integral component of European culture and civilization, the Council adds; all 

languages are therefore equal in value and dignity.16 In the words of Orban and former Director-

General of the Directorate-General for Translation, Karl-Johan Lönroth: no language has 

supremacy over other languages.17 In its preamble, the European Charter for Regional or 

Minority Languages goes so far as to state that the right to privately or publically employ a 

regional or minority language is an "inalienable right.” 

2.2.2 External Institutional Multilingualism 

The EU’s deep-seated commitment to language diversity and equality compels EU 

Institutions to operate in a multitude of languages. Their consequent multilingual structures and 

operations will henceforth be referred as ‘institutional multilingualism.’18 Institutional 

multilingualism has been a part of the European Communities from the very beginning. The 

European Economic Community (EEC) and Treaty establishing the European Atomic Energy 

Community (EURATOM) designated, in 1957, the then newly established Council the 

                                                 
11 Art. 21 Charter of Fundamental Rights of the European Union, OJ 2007/C 303/01, 14 December 2007. See also 

art. 14 of the Convention for the Protection of Human Rights and Fundamental Freedoms (1950), to which the 

Treaty on the European Union (2008) accedes in article 6 TEU. 
12 Council of Europe, European Charter for Regional or Minority Languages (Strasbourg, 5 November 1992), 

accessible at http://conventions.coe.int/treaty/en/Treaties/Html/148.htm. 
13 Article 10, of UNESCO Universal Declaration on Linguistic Rights (Barcelona, Spain, 9 June 1996), 

http://www.unesco.org/cpp/uk/declarations/linguistic.pdf 
14 See Communication COM(2008) 566 final, p. 5. 
15 European Parliament Resolution on a New Framework Strategy for Multilingualism (2006/2083(INI)), Recital 

I.  
16 Council Resolution (2002/C 50/01). The Council has states that EU Institutions must therefore pursue the 

perseverance of the language diversity and the respect for the equality of languages, in Council Conclusions of 22 

May 2008 on Multilingualism. See also European Parliament Decision (No. 1934/2000/EC), I.232/1. 
17 Orban: Multilingualism ‘cost of democracy’ in EU’ (2008); Lönroth, ‘Efficiency, transparency and openness: 

translation in the European Union’ (2008), p. 5-6 and Orban, ‘Languages are a bridge for intercultural dialogue’ 

(2007). The Group of Intellectuals for Intercultural Dialogue described the language equality in the EU similarly. 

It says that it signifies that no language is superfluous and that no European citizen must feel that EU Institutions 

marginalize or not fully respected his or her language, Proposals from the Group of Intellectuals for Intercultural 

Dialogue (2008), p. 8. 
18 The term builds on analyses from several authors, for example from Mamadouh (1999: 133) and Mamadouh 

(2002: 327-345), who employs terms such as ‘institutionalization of multilingualism’ and from Phillipson (2003: 

111), who refers to ‘Institutional interactive multilingualism’. 
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authority to determine which European languages that EU Institutions would employ.19 The 

Council exploited this prerogative in its very first regulation, Regulation 1/1958, which lays 

down the foundation for EU Institutions’ respective language regimes.20 Article 1 declares that 

the ‘official’ and the ‘working languages’ of the institutions of the Community – except the 

Court– were to be Dutch, French, German, and Italian.21 Following the EU expansion of 2007, 

the number of official EU languages increased to 23. Most recently, the Council added Croatian 

as the 24th language after Croatia joined the EU in 2013.22 Institutional multilingualism has an 

external and internal dimension. ‘External institutional multilingualism’ is the institutions’ 

outward communication in all of EU’s official languages; while ‘internal institutional 

multilingualism’ involves the working languages in which the institutions internally operate.  

The external dimension of institutional multilingualism is based on a combination of 

the EU’s commitment to protecting Europe’s diversity and equality of languages and 

fundamental democratic principles of transparent government.  

First, the Commission’s first communication dedicated exclusively to multilingualism, 

in 2005, acknowledges that aiming for a multilingual European society generates the 

responsibility for EU Institutions to communicate with the citizens of Europe in their own 

languages and provide them access in all languages to information that is relevant to them.23 

Indeed, common sense dictates that if the EU is serious about preventing the discrimination of 

its citizens on grounds of language, it must communicate with its citizens in a language that the 

latter understand. Lönroth deems it an ‘entitlement’ of all EU citizens to communicate with EU 

Institutions in their own language.24  

Second, in a linguistically diverse Europe, basic principles of democracy require that 

EU Institutions guarantee every citizen equal access to the EU without language barriers. They 

cannot be transparent and accountable without doing so.25 After all, Articles 1 and 10(3) TEU 

                                                 
19 See art. 217 Treaty establishing the European Economic Community (EEC) and Art. 190 Treaty establishing the 

European Atomic Energy Community (EURATOM), subsequently Art. 217 Treaty on European Union (EU); 290 

Treaty establishing the European Community (EC), and currently Art. 342 Treaty on the Functioning of the 

European Union (TFEU). The Treaty of Paris of 1951, establishing the European Coal and Steel Community, was 

authentic in French only, see discussion in Guggeis & Robinson (2012: 52). 
20 Regulation No. 1/1958 determining the languages to be used by the European Economic Community, 15 April 

1958, OJ B 17, 6.10.1958, p. 385, consolidated text. The Regulation does not extend the Council’s authority to 

regulate institutions’ language regimes to the Court of Justice of the European Union (the ‘Court’). 
21 These were the national languages of the founding Member States. French and Dutch are both the national 

languages of Belgium (although the Belgium variant of Dutch is called Flemish), French and German the national 

languages of Luxembourg. 
22 Currently Art. 1 of Regulation 1/1958 lists: Bulgarian, Czech, Danish, Dutch, English, Estonian, Finnish, French, 

German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, 

Slovenian, Spanish and Swedish. In 2004 and 2007 the number of official EU languages rise rose from 12 to 23 

as the number of Member States increased from 15 to 27 Member States. N.B. Although Ireland was a Member to 

the EU as of 1 January 1973, Irish did not become an official EU language until 2007. 
23 Communication COM(2005) 596 final, p. 3, 12-13 and ‘Political Agenda for Multilingualism’ (MEMO/07/80). 

See also ‘European Parliament – Never lost in translation’ (2008), p. 2, 6. Here it is also said that without this 

aspect of multilingualism, citizens would be alienated from the EU Institutions. See further Orban, ‘Introductory 

Statement’ (2006), p. 12 
24 Lönroth, ‘Translation Practices in the Commission’ (2006), p. 2. 
25 See e.g. Communication COM(2005) 596 final, p. 12-13 and European Commission, Memo (MEMO/05/10), p. 

1. European Communities, ‘Many Tongues, One Family’ (2004), p. 17. Likewise, The High Level Group on 

Multilingualism explains that language diversity is ineffective if the citizens of Europe cannot communicate in 

their own language with the institutions of the EU, Final Report High Level Group on Multilingualism (2007), p. 

6. See in relevant literature for a similar position, Wagner, Bech & Martínez (2002: 1). As the Guardian writes, 

the real obstacle to the lack of a Europe-wide deliberative interactive democracy is the fact that Europeans speak 

and think in so many different languages. ‘Never mind the treaty squabbles. Europe’s real problem is Babel’, The 

Guardian, 18 October 2007. See further Orban, ‘Tradition and Cultural Diversity’ (2008), p. 3; and Lönroth, 
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stipulate that EU Institutions make their decisions as open and as closely to the citizens as 

possible.26 Furthermore, Articles 24, 55(1) TFEU and 11 TEU, as well as Article 41(4) Charter 

of Fundamental Rights of the European Union stipulate that institutions must provide the public 

with all relevant information, communications, and reports on current policies at every official 

stage of in the legislative process.27  

2.2.3 Internal Institutional Multilingualism 

Internal institutional multilingualism directly follows from its external counterpart. One 

could say that the internal component of institutional multilingualism facilitates the external 

component, or rather: that the external necessitates the internal.28 Internal institutional 

multilingualism involves the internal rules, guidelines and practices of the languages used in 

the internal decision-making processes.29 As to the decision-making process, the preparation 

and processing of internal documents, as well as the deliberation of these documents during 

internal meetings cannot occur in the participants’ own languages without translation and 

interpretation services.30 The European Parliament agrees: "the right of an elected representative 

to express himself and to work in his own language is an inalienable part of the rule of 

democracy and of his mandate."31 Moreover, internal institutional multilingualism does not only 

apply to Members of Parliament, but also all national politicians, experts and diplomats 

involved in other stages of the legislative process. According to the view of the Commission, 

EU citizens must be “represented by their best experts who may not be the best linguists.”32 

Institutional multilingualism is, therefore, one of the democratic foundations and thus the 

                                                 
‘Efficiency, transparency and openness: translation in the European Union’ (2008), p. 7. See on this issue, 

Strandvik (2012: 32). 
26 European Commission, ‘Translation at the European Commission – a History’ (2010), p. 53). 
27 See Orban, ‘Translating the European Future’ (2008), p. 2. The Commission indeed publishes on-line 

information, background reports, and other relevant documents in virtually every field of policy in multiple 

languages – albeit not always in all of the 24 versions. Information to the public on the various aspects of EU’s 

policies regarding multilingualism, see European Commission, ‘Languages – Supporting Language Learning and 

Linguistic Diversity:’ http://ec.europa.eu/education/languages/index_en.htm. With regard to information on 

European Consumer Law, see European Commission, ‘Consumers,’ 

http://ec.europa.eu/consumers/consumer_rights/index_en.htm. The language entitlement can also be found in 

particular with regard to legal proceedings at the General Court and the Court of Justice. The Rules of Procedure 

of both Institutions, artt. 35-37 for the General Court respectively 36-42 for the Court of Justice, ensure that citizens 

can use any official language of their choosing. 
28 Cf. Orban, ‘Translating the European Future’ (2008), p. 2. 
29 See e.g. Orban, ‘Translating the European Future’ (2008), p. 2 and Lönroth, ‘Efficiency, transparency and 

openness: translation in the European Union’ (2008), p. 7. It must be noted that Karl-Johan Lönroth uses the terms 

‘internal multilingualism’ and ‘external multilingualism’, hence, not also inserting the term ‘institutional’. The 

reason for inserting ‘institutional’ here is that the phrase ‘internal multilingualism’ could also be misunderstood to 

refer to either multilingualism within Europe, a Member State, or within international originations. The 

Commission, for example, has used the term ‘Internal Multilingualism’ to include both languages used by EU 

Institutions internally and in communication with citizens. See Communication COM(2008) 566 final, p. 2. Orban 

and Lönroth made comparable distinctions in several speeches, the latter of which utilizes the metaphor of various 

“layers of a pyramid” in addition to previously addressed socio-economic policies of EU Institutions concerning 

language diversity and language learning. 
30 European Commission, ‘Translating for a multilingual community’ (2009), p. 2; European Commission, 

‘Translation at the European Commission – a History’ (2010) p. 55; Lönroth, Efficiency, transparency and 

openness: translation in the European Union (2008), p. 7. 
31 Parliament Resolution on the use of the official languages in the institutions of the European Union (1995); 

European Parliament, ‘Never lost in translation’ (2008), p. 2. See also Schilling (2009: 1219). 
32 See Communication COM(2005) 596 final, p. 13 Cf. Phillipson (2003: 15). 
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‘cornerstone’ of the European Union.33  

Orban explained that an opportunity to communicate in one’s mother tongue facilitates 

decision-makers in perfectly understanding the legislative proposal or amendment.34 When new 

legislation is laid out in a single or a minimal number of languages, those who speak these 

languages as their mother tongue have an advantage over those who speak these languages as 

foreign languages.35 Scholars agree that using fewer working languages than official languages 

deprive and thus effectively discriminate, one group of EU citizens and their representatives on 

the basis of the language that they speak.36 

Hence, EU Institutions require translation and interpretation services, so that “the 

European and national institutions can effectively exercise their right of democratic scrutiny.”37 

Institutional multilingualism is a component of the EU’s “genetic code,” as Orban called 

institutional multilingualism.”38 It indirectly embodies the synthesis of European identity and 

European values affecting justice, liberty, and security.39  

The basic regulatory framework of internal institutional multilingualism begins with 

Article 1 of Council Regulation 1958/1. This provision establishes the working languages of 

EU Institutions, which are principally the same 24 languages as the EU’s official languages. 

The Regulation only sets a general framework. For example, the Regulation encapsulates only 

the use of written languages thereby leaving the use of verbal communication within the 

Institutions unregulated.40 With regard to written languages, Article 6 of the Regulation lets the 

respective Institutions adopt their own procedural rules to which languages are employed for 

which specific purposes.41  

In this respect, the Rules of Procedure for the Commission and the Council demand that 

draft legislation exists in all language versions before final decisions are made. The 

Commission cannot, for example, formally adopt a proposal for legislation until the text of the 

draft-proposal is translated into all of the official languages.42 The proposal must be available 

in all official language versions before the Commission submits it proposal for adaptation by 

the Council and Parliament.43 Likewise, the Council's rules of procedure stipulate that in 

                                                 
33 Art. I(1) European Parliament Resolution on the use of the official languages in the institutions of the European 

Union (1995); European Parliament, ‘Never lost in translation’ (2008), p. 2. 
34 Orban, ‘Tradition and Cultural Diversity’ (2008), p. 3. 
35 Cf. Phillipson (2003: 21-22, 131-132). 
36 Athanassiou (2006: 10, n.32) 
37 Communication COM(2005) 596 final, p. 13. 
38 Orban, ‘Multilingualism is in the genetic code of the Union’ (2007), p. 2. 
39 From Orban, ‘The role of multilingualism in communicating with EU citizens,’ p. 2 and ‘Political Agenda for 

Multilingualism’ (MEMO/07/80). See further COM(2005) 596 final, p. 3; Orban, ‘Adoption of the 

Communication on Multilingualism’ (18 September 2008); and the now-archived website of Leonard Orban, 

http://ec.europa.eu/archives/commission_2004-2009/orban/index_en.htm. 
40 As argued by Athanassiou (2006: 10). 
41 Confirmed by the Court of Auditors, Special Report (No 9/2006), C284/5. 
42 See att. 17 in conjunction with 4, 8, 12 of the Rules of Procedure of the Commission for the decision making 

process. Furthermore, legal measures addressed to only one a number of Member States are not necessarily 

translated in other languages than the official languages of these Member States; only when publication of a certain 

legal measure is a condition for it to come into force, is ‘full translation’ required, see the Court of Auditors who 

refer to a note from the Secretariat-General of the Commission of June 2004, see Court of Auditors, Special Report 

(No 9/2006), C284/21, which refers to a note from the Secretariat-General of the Commission of June 2004. Other 

documents, such as Communications, press communiqués and Commission decisions are translated only in the 

procedural languages of the Commission, English, French and German, See Court of Auditors, Special Report (No 

9/2006), C284/21. 
43 Pursuant to Article 251(2) EC. In other words, none of the versions of the proposal is – formally – considered 

to be either the original or a translation. This follows from art. 17(1) and (5) Rules of Procedure of the Commission, 

which speaks of ‘authentic languages’. 
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principle, the European Council cannot make legislative decisions on the basis of documents 

and drafts that are not composed in all of the official languages.44 Consequently, if a proposed 

Council amendment to the Commission proposal is not available in all of the official languages, 

any Council Member may oppose the discussion of these amendments.45 These rules induce 

some authors to describe the Council as fully multilingual, in the sense that all official EU 

languages are its working languages.46  

The fundamental principle that the citizens of Europe must be represented without 

experiencing language barriers in the EU’s decision-making process is most prevalent in the 

language regime of the European Parliament. Some authors describe the European Parliament 

as the ‘showcase of European Democracy.’ The reason is that it facilitates Members of 

Parliament to ‘fully and fairly’ represent the citizens of the European Union without the 

interference of language barriers.47 For example, in conformity with Regulation No. 1/1958, all 

official languages of the European Union are Parliament’s working languages in the Plenary 

Sessions.48 The European Parliament explains that all documents for official Parliament 

meetings are translated into all official EU languages.49 The Rules of Procedure of the European 

Parliament further instruct that Members of Parliament may draft a proposed amendment in his 

or her mother tongue or any of the official EU languages.50 They can also speak in the official 

EU language of their choice during the plenary sessions; the Member of Parliament’s speeches 

will be simultaneously interpreted into the other official languages.51 Furthermore, translation 

services will provide translations of proposed legislative amendments in all other official EU 

languages before the Parliament is allowed to vote on them.52 Moreover, Parliament indicates 

that all documents for plenary sittings are available in all of the official EU languages.53 

Additionally, the Conciliation Committee, which consists of delegations of the Council and the 

Parliament, operates in the languages of its full members.54 

2.2.4 Equal Authenticity and Uniformity of Language Versions 

It follows from the democratic principles that underpin Institutional multilingualism that 

the EU enacts and publishes EU legislation in multiple languages. With regard to the view of 

the Court, the EU must allow those to whom its legislation applies “to acquaint themselves with 

the precise extent of the obligations it imposes upon them.”55 In fact, it deems an instrument 

                                                 
44 Art. 14(1) Rules of Procedure of the Council, which refers to the language rules in force and thus to Council 

Regulation No 1958/1. 
45 Art. 14(2) Rules of Procedure of the Council. 
46 Athanassiou (2006: 18). 
47 See e.g. Athanassiou (2006: 17-18) and Phillipson (2003: 20). 
48 Art. I(1) Resolution on the Right to Use One's Own Language. 
49 See Parliament’s Replies to Court of Auditors, in Special Report (No 9/2006), C284/25.  
50 Rule 138(2) and (3) of the Rules of Procedure of the Parliament. 
51 Rule 158(1) and (2) Rules of Procedure of the Parliament. 
52 Rule 169(6) of the Rules of Procedure of the Parliament. Yet, here some degree of flexibility exists; the same 

provision stipulates that the Parliament may decide otherwise unless at least forty Members object to such decision. 

See on this issue Frame (2005: 22). 
53 Parliament’s Replies to Court of Auditors, in Special Report (No 9/2006), C284/25. See also ‘European 

Parliament – Never lost in translation’ (2008), under the heading Lost in Translation? 
54 European Parliament, 'Conciliations and Codecision (2007), p. 14. The delegation of representatives of each 

Member State, designated by the Council, are normally the Members of COREPER I, ibid, p. 20. 
55 Case C-161/06 Skoma-Lux sro v Celní ředitelství Olomou [2007] ECR I-10869, par. 38, citing Case C-370/96 

Covita AVE v Elliniko Dimosio (Greek State) [1998] ECR 1-7711, par 27; Case C-228/99 Silos e Mangimi Martini 

SpA v Ministero delle Finanze [2001] ECR 1-8401, par 15, and Case C-108/01 Consorzio del Prosciutto di Parma 

and Salumificio S. Rita [2003] ECR 1-5121, par. 95). 
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unenforceable against individuals if it is not published in the language of their Member State.56 

The requirement of multilingual availability of EU law applies particularly to directives and 

regulations. After all, Article 288 TFEU specifies that regulations and directives are legally 

binding. Normally, they therefore affect the life of every EU citizen directly and indirectly, 

respectively.57 Indeed, Article 4 Council Regulation 1/1958, therefore, stipulates that 

‘regulations and other documents of general application’ shall be drafted in the official 

languages.58 

Furthermore, the 24 languages of EU legislation are ‘equally authentic.’ This means that 

all versions are purported to embody the original, authentic text of the legislative instrument in 

question. The underlying reason for equal authenticity of language versions is that if only one 

or several versions of Community legislation function as the original version, the other versions 

would always require confirmation by comparing them to the ‘original’ language. Citizens who 

speak the ‘original’ language as their mother tongue would thus experience an advantage over 

others. Legal certainty entitles EU citizens to rely on their language version of the law that binds 

them, and their version alone, without being required to consult other language versions in order 

to understand the text at hand.59 Equal authenticity of language versions entails a political 

component. The Parliament expressly declared that the equality of the official languages of the 

EU is a cornerstone of the ‘political equality’ of its Member States.60 After all, it is a component 

of the principle that all Member States, regardless of size, are treated equally.61 

The EU Treaties ensure the equal authenticity of their own language versions. They 

stipulate that the respective Treaties be “drawn up in a single original” in all Treaty languages, 

“all versions being equally authentic.”62 The equal authentic status of language versions of 

secondary EU legislation was less straightforward for some time. Neither Article 4 nor any 

other provision of Council Regulation 1/1958 alludes to this issue. Not until its landmark 

decision in the 1982 CILFIT case did the Court confirm that language versions of secondary 

legislation must be treated as equally authentic as well: 

“… it must be borne in mind that community legislation is drafted in several languages 

and that the different language versions are all equally authentic.63 

Equal authenticity does not necessarily entail that language versions have the same 

                                                 
56 Case C-161/06 Skoma-Lux sro v Celní ředitelství Olomou [2007] ECR I-10869, par. 61. 
57 European Commission, ‘Translation at the European Commission – a History’ (2010), p. 53; Case 106/77 

Amministrazione delle Finanze dello Stato v Simmenthal SpA [1978], ECR-00629, par. 17. 
58 EU Institutions publish the formal documents adopted by various Institutions throughout the legislative 

procedures in all official EU languages on its internet site ‘Pre-Lex’, see Orban, ‘Multilingualism is in the genetic 

code of the Union’ (2007), p. 2. In regard to multilingual communication and information, Article 2 of Regulation 

1/1958 stipulates that documents remitted by any person in the European Union to the EU Institutions may be 

drafted in any of the official languages of his or her choice and that the reply by the relevant institution is drafted 

in the same language, see Art. 2 Regulation No. 1/1958, and art. 21 and 314 EC. This is reaffirmed in European 

Parliament Resolution on the use of the official languages in the institutions of the European Union (1995), I(3). 
59 Cf. Schübel-Pfister (2004:455-457). 
60 Art. I(1) European Parliament Resolution on the use of the official languages in the institutions of the European 

Union (1995). 
61 White Paper, Communication COM(2001) 428 final, p. 6. 
62 Articles 55 TEU and 358 TFEU, formerly Articles 314 EC and 225 EU. However, the working languages of the 

EU are not necessarily the same languages as the equally authentic Treaties languages; the latter are designated by 

the Treaty itself, while the former are chosen at will by the Council in their authority as granted by article 217 EC, 

as the ECJ observed in Case C-361/01 P Christina Kik v Office for harmonisation in the Internal Market (OHIM) 

[2003] ECR I-8283, par. 84. 
63 Case 283/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982] ECR 3415, par 18, see 

reiterated in C-36/98 Kingdom of Spain v Council of the European Union [2001] ECR I-00779, par. 47. 
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meaning by definition. It is true that Article 33 of the Vienna Convention on the Law of Treaties 

(1980) provides that the text of a treaty is equally authoritative in each language and that the 

terms of each Treaty are “presumed to have the same meaning in each authentic text.” Yet, a 

‘presumption’ of the same meaning, is still rebuttable. Moreover, the Vienna Convention 

applies to treaties and not automatically to the EU’s secondary legislation. In any event, in the 

EMU Tabac case in 1998, the Court explained that equal authenticity means that the interpreters 

of EU law must give all language versions "the same weight."64 Consequently, equally authentic 

language versions do not carry equal meaning but, instead, equal status.65 

Since the meaning of language versions is not uniform by stipulation, the interpreter 

must give them a uniform interpretation. The case law of the Court shows evidence of a long 

history in underscoring that the interpreter of EU legislation must therefore consider each 

language version. In Van der Vecht case in 1967 and the Stauder case in 1969, the Court 

determined that a uniform interpretation and application of EU law “makes it impossible to 

consider one version of the text in isolation” but, instead, requires interpreting “it in the light 

of” the versions in all languages.66 In its judgment in the 1996 Kraaijeveld case, the Court 

articulated that EU law cannot be determined based on only one particular language version.67 

In the Régina v Bouchereau case in 197768 and in over 50 subsequent judgments to date69, the 

Court repeated that all language versions of EU instruments, collectively, “must be given a 

uniform interpretation.” In other words, the interpretation of a provision of community law 

entails a comparative language analysis as the Court explicated in the CILFIT case. In the 

Nowaco case in 2006, the Court added that this mode of interpretation has become “settled case-

law.”70 

In the spirit of language equality, the Court’s interpretation further underscores that the 

interpreter must take into account all, not some language versions. The previously cited EMU 

Tabac case illustrates this point. EMU Tobacco SARL and the other applicants in the main 

proceedings contended that the Danish and Greek language versions of Article 8 of the Council 

Directive 92/12/EEC71 should be disregarded by the Court. Their reasoning was that together 

Denmark and Greece represented merely five percent of the total European population at the 

time and that, additionally, the Danish and Greek languages were not easily understood by 

nationals of the other Member States.72 Yet, the Court rejected this strategy, stating:  

                                                 
64 Case 296/95 The Queen v Commissioners of Customs and Excise, ex parte EMU Tabac SARL, The Man in 

Black Ltd, John Cunningham [1998] ECR I-01605, par. 36, subsequently repeated in Case C-257/00 Nani Givane 

and Others v Secretary of State for the Home Department [2003] ECR I-00345, par. 36 and Case C-152/01 Kyocera 

Electronics Europe GmbH v Hauptzollamt Krefeld Electronics Europe [2003] ECR I-13821, par. 32. 
65 Wagner, Bech & Martínez (2002: 8). 
66 Case 29-69 Erich Stauder v City of Ulm [1969] ECR 00419, par. 3 and Case 19-67 Bestuur der Sociale 

Verzekeringsbank v J. H. van der Vecht [1967] ECR 00345, p. 353. In numerous judgments since the Court has 

repeated this canon, for example, in Case C-253/99 Bacardi GmbH v Hauptzollamt Bremerhaven [2001] ECR I-

06493, par. 41 and Case C-375/07 Staatssecretaris van Financiën v Heuschen & Schrouff Oriëntal Foods Trading 

BV [2008] ECR I-08691, par. 46. 
67 Case C-72/95 Aannemersbedrijf P.K. Kraaijeveld BV e.a. v Gedeputeerde Staten van Zuid-Holland [1996] ECR 

I-05403, par. 25. 
68 Case 30-77 Régina v Pierre Bouchereau [1977] ECR 01999, par. 14. 
69 Throughout the years, for example Case 9/79 Marianne Wörsdorfer, née Koschniske, v Raad van Arbeid [1979] 

ECR 02717, par. 6; Case 55/87 Alexander Moksel Import und Export GmbH & Co. Handels-KG v Bundesanstalt 

für landwirtschaftliche Marktordnung [1988] ECR 03845, par. 15; Case C-64/95 Konservenfabrik Lubella 

Friedrich Büker GmbH & Co. KG v Hauptzollamt Cottbus [1996] ECR I-05105, par. 17 and Case C-257/00 Nani 

Givane and Others v Secretary of State for the Home Department [2003] ECR I-00345, par. 26. 
70 Case C-353/04 Nowaco Germany GmbH v Hauptzollamt Hamburg-Jonas [2006] ECR I-07357, par. 41-42. 
71 Council Directive 92/12/EEC of 25 February 1992 on the general arrangements for products subject to excise 

duty and on the holding, movement and monitoring of such products, OJ L 76, 23.3.1992, p. 1–13 
72 Case 296/95 The Queen v Commissioners of Customs and Excise, ex parte EMU Tabac SARL, The Man in 
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“… to discount two language versions … would run counter to the Court's settled case-

law to the effect that the need for a uniform interpretation of Community regulations 

makes it impossible for the text of a provision to be considered in isolation but requires, 

on the contrary, that it should be interpreted and applied in the light of the versions 

existing in the other official languages.”73 

In its decision in the 2012 Able Case, the Court considers it “settled case law” that no 

language version serves as the sole basis of interpretation or that it takes precedence over other 

versions.74 

2.3 The Policy Objectives of Contract Law Legal Integration 

2.3.1 The Objectives of Contract Law Integration and the Right of Withdrawal 

The foregoing examples demonstrate that the EU’s entrenched pledge to language 

diversity and equality demands EU legislation to be enacted, published and interpreted in 24 

languages. At the same time, EU legislative instruments generally have a mission to fulfill: they 

are enacted to realize a particular policy objective. Consequently, they will need to do so in the 

face of being interpreted and applied in a multitude of languages. The mission of certain 

instruments is to advance the integration of national laws. The EU uses legal integration as a 

significant tool to advance economic as well as political and social integration of its 28 Member 

States.75 It does so for instance in the fields of Social Policy (Art. 153(2)(b) TFEU); Public 

Health (Art. 168(5) TFEU); and Environment (Art. 192 TFEU). One particularly important field 

is the integration of national contract laws. This section takes legal integration as a case study 

to demonstrate the objectives and requirements of legal integration that the 24 language 

versions of legislative instruments are expected to meet. 

The significance of contract law integration, or ‘European Contract Law,’ lies in its 

primary purpose to remove obstacles to the Internal Market. According to the view of the 

Commission, differences between contract laws of different Member States deter both traders 

or businesses and consumers from fully enjoying the benefits of the Internal Market. First, as 

to traders, the Commission observes that differences between national contract laws may lead 

to extra transaction costs. Traders may, for example, incur ‘compliance costs’. They may need 

to solicit legal advice about the local laws of the Member State where they wish to expand their 

business76 or have to adapt standard contracts and websites to the requirements of different legal 

regimes.77 Traders may also fear the risk of inducing litigation costs due to uncertainty about 

laws of other Member States, the Commission adds.78 The costs would be particularly high for 

SME’s, the Commission fears, since additional transaction costs are higher relative to their 

                                                 
Black Ltd, John Cunningham [1998] ECR I-01605, par. 34. 
73 Ibid, par. 36. 
74 Case C-225/11 The Commissioners for Her Majesty’s Revenue and Customs v Able UK Ltd. [2012] ECR -

00000, par. 13. Here the Court builds on previous judgment, such as C-72/95 Aannemersbedrijf P.K. Kraaijeveld 

BV e.a. v Gedeputeerde Staten van Zuid-Holland [1996] ECR I-5403, par. 25. 
75 See for elaborate analysis of European legal integration as instrument and as objective of the European project, 

Augenstein (2012) and its predecessor Cappelletti et al (1986).  
76 See Communication COM(2008) 614 final, pp. 2-3 and Directive 2011/83/EU, preamble, 6th recital. See also 

Staff Working Paper, Impact Assessment Report (2008), p. 7-9, 14; with regard to the new Timeshare Directive, 

Commission Staff Working SEC(2007) 743, p. 9. 
77 Communication COM(2011) 636 final, p. 2. See also Expert Group on European Contract Law, Feasibilities 

Study (2011), p. 3-5. 
78 Communication COM(2006) 744 final, p. 6; Communication COM(2010) 348 final, p. 2, 7. 
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turnover.79 Ultimately, when foreign traders incur higher transaction costs than local traders,80 

competition in the Internal Market is restricted.81 The Commission reasons that traders may do 

one of two things: they may either transfer their transaction costs to consumers, or refuse to do 

business in Member States other than their own.82  

Second, with regard to consumers, the Commission fears that regulatory fragmentation 

and diverging levels of consumer protection undermine consumer confidence in cross-border 

purchasing.83 For one, when differences in contract laws deter traders from engaging in cross-

border transactions, consumers in other Member States have no access to these products.84 The 

subsequent lack of competitiveness and limited choice for consumers will result in a situation 

in which different European consumers receive offers of different quality and prices, according 

to the Commission.85 Furthermore, the Commission fears that consumers might not engage with 

traders who conduct their business across borders if consumers are uncertain about their legal 

rights pertaining to the returning faulty products or resolving complaints.86 The Commission 

emphasizes therefore that consumers should be permitted to rely on having “equivalent rights 

and have resort to equivalent remedies” whenever an issue arises with the execution of their 

contracts.87  

When regulatory differences between national contracts laws deter Europeans from 

engaging in cross-border transactions, these hamper the functioning of the Internal Market.88 

The Treaty on European Union describes the Internal Market as one of the ways in which the 

EU attempts to fulfill its pledge to promote economic and social progress.89 It is to secure the 

free movement of goods, persons, services and capital in the EU.90 Consequently, in the early 

1980s, the EU assumed the responsibility to integrate national legal regulations incrementally.91 

The aim was to ease cross-border transactions and allow citizens to take full advantage and reap 

the economic benefits of the Internal Market.92  

In addition to these market-oriented considerations, the EU has increasingly embraced 

consumer protection as an independent policy objective.93 Indeed, Articles 16 and 38 of the 

Charter of Fundamental Rights recognize the significance of consumer protection94, while 

                                                 
79 Communication COM(2010) 348 final, p. 5; Communication COM(2011) 635 final, p. 2; Communication 

COM(2011) 636 final, pp. 2-3; SEC Commission Staff Working SEC(2007) 743, p. 21. 
80 Communication COM(2001) 398 final, p. 9. 
81 Communication COM(2011) 635 final, p. 3 and 2nd recital of the preamble. See also Communication 

COM(2004) 651 final, p. 4, 6. 
82 Staff Working Paper, Impact Assessment Report (2008), p. 2, 8, 10. See on this also Whittaker (2012:  580). 
83 Communication COM(2008) 614 final, p. 2 and Directive 2011/83/EU, preamble, 6th recital.  
84 Communication COM(2011) 635 final, p. 2 and preamble, 5th recital of the preamble. 
85 Communication COM(2011) 635 final, p. 3-4 and preamble, 1st recital of the preamble. 
86 Communication COM(2011) 636 final, p. 3; Communication COM(2011) 635 final, preamble, 4 th recital and 

pp. 3-4. 
87 Communication COM(2006) 744 final, p. 4. 
88 See also e.g. Communication COM(2008) 614 final, pp. 3, 6-7 and 1st recital preamble; Communication 

COM(2011) 635 final, p. 7. 
89 See Preamble and article 3(3) TEU. The Commission considers the internal market one of the EU’s “most 

significant achievements,” Communication COM(2011) 636 final, p. 2. 
90 Art. 26 TFEU. 
91 The authority to do so is today founded upon Articles 3 TEU, 26(2); 28 and 56 TFEU; and Article 114 TFEU 

respectively. 
92 Communication COM(2001) 398 final, p. 8; Communication COM(2010) 348 final, p. 2. However, this 

responsibility – or: authority – is limited by the principles of subsidiarity and proportionality respectively, ex article 

5 TEU. 
93 Communication COM(2012) 225 final, p. 2, 16. 
94 Referred to in Directive 2011/83/EU, preamble, 66th recital; Communication COM(2011) 635 final, 37th recital 

of the preamble and p. 7; Communication COM(2008) 614 final, p. 3 and preamble, 1st recital. 
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Article 169 TFEU extends approximation measures under Article 114 TFEU to ensure 

consumer protection.95 One of these protection measures is the right of withdrawal. Various 

directives offer consumers a unilateral right to reconsider the decision to enter into an 

agreement, and to release them from the contract.96 It protects the presumably lesser 

knowledgeable and economically inferior consumer from the professional and presumably 

dominant producer and trader.97 The consumer can exercise this right during a relatively brief 

period, often called the ‘cooling-off period’.98 He/she may do so without a reason or 

justification; no appeal for breach of contract, mistake, fraud, supervening circumstances, good 

faith, or other conditions is required.99 Together, the economic and consumer protection 

objectives have made contract law become one of the principal targets of EU policies and 

legislation.100 

2.3.2 The Need for a Uniform Interpretation and Application of Legislative Instruments 

The weighty policy goals of contract law integration require legislative instruments to 

be effective. Over roughly a period of 10 years, the Commission provided ample clues as to the 

specific attributes that make a legislative integration effective. Between 2001 and 2011, it 

carried out an extensive evaluation and modernization of the EU regulatory framework, the so-

called ‘Review of the Contract Law Acquis’ (the “Review”). The Review comprised eight 

existing directives.101 Three of these instruments are the focus on this Chapter: the Doorstep 

                                                 
95 Hesselink (2004: 415-417) argues that said objectives are formulated mostly in economic terms and therefore 

rather narrowly, adding that the Commission should advocate a common European contract law based on common 

European values, inspired by a sense of unity. For a debate concerning the Commission’s instrumentalist use of 

private law in pursuit of social policy objectives, see further e.g. Schmid (2005).  
96 For example, the Doorstep Selling Directive affords the consumer the right to cancel or renounce the effects of 

his undertaking in order to enable him to assess the obligations arising under the contract. The explanation for this 

is that the consumer is usually unprepared for the trader’s visit, which is generally initiated by the latter, Case C-

423/97, Travel Vac SL v Manuel José Antelm Sanchis [1999], ECR I-2195, par. 42-43 and Case C-229/04, 

Crailshaimer Volksbank eG v. Klaus Conrads c.s. [2005], ECR 2005 I-09273, par 41-44. The right of withdrawal 

stipulated by the Timeshare Directive aims to ensure that the purchaser will be afforded an opportunity to realize 

more fully what his obligations and rights are under the contract, Recital 11 and art. 5(1), first subparagraph of the 

1994 Timeshare Directive. The Distance Contracts Directive offers the consumer a timeframe within which 

withdrawal from the contract will compensate for the fact that the consumer is not able to physically see the product 

or ascertain the nature of the service before finalizing the long-distance contract, according to Recital 14 and Article 

6(1) of the Distance Contracts Directive (97/7/EC). See further Rekaiti & Bergh (2000:  385); Rott (2006: 1112; 

2010: 194); Loos (2009: 9-13). 
97 In the Timeshare Directive the right is not granted to the consumer but to the purchaser but the underlying notion 

of unequal bargaining power remains the same. From an economic perspective, it is said to compensate the 

consumer’s rash and irrational decision-making, hence, his reduced perception of risk. See Loos (2003: 156). For 

a critical discussion on this portrayal of consumer and business respectively, see Rekaiti & Bergh (2000:  373, 

375-376); Hesselink (2007: 853); Eidenmüller et al (2011: 1084) and Schulze (2005: 846). Additionally, for a 

debate on the possible infringement of the right of withdrawal on the principles of contractual freedom and pacta 

sunt servanda, in the light of the principle of party autonomy, see Rott (2010: 187); Eidenmüller et al (2011: 1080, 

1096, 1097); Loos (2009: 5); and Schulze (2005: 841, 864).  
98 E.g. Loos (2009: 3, 8); Ben-Shahar & Posner (2011: 118); Rott (2006: 1112, 1114); Staudenmayer (2004: 271-

272). 
99 Schulze (2005: 856); Rott (2010: 191). Additionally, the restrictions of exercising these EU rights of withdrawal 

become increasingly capacious when the trader or business does not satisfy certain formal requirements such as 

the obligation to provide the consumer with pertinent information, Rott (2006: 1116). 
100 Cf. Whittaker (2012:  578). 
101 See Communication COM(2002) 208 final. The eight directives under review were: Directive 99/44/EC of the 

European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods and 

associated guarantees; Directive 94/47/EC of the European Parliament and the Council of 26 October 1994 on the 

protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to use 
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Selling Directive (85/577/EEC), Timeshare Directive (94/97/EC), and Distance Contracts 

Directive (97/7/EC). Various shortcomings that the Commission cited involved the rights of 

withdrawal that these instruments stipulated.102 The Commission observed that the existing EU 

legal framework did not adequately eliminate the national regulatory differences that hindered 

the Internal Market.103 The Review thus reveals what types of legislative deficiencies the 

Commission considers to diminish the success of legislative integration measures. It likewise 

demonstrates which characteristics the Commission expects to remedy such deficits. The 

Review therefore exposes the minimum standards that, in the eyes of the EU legislator, 

legislative integration measures should meet in order to bring about legal integration. 

The first weakness of the integration measures in the field of contract law until the 

Review was the minimum harmonization approach. Contrary to regulations, a directive does 

not provide directly applicable rules but obliges Member States to achieve a certain goal. Hence, 

under this scheme, Member States have the opportunity to enact their own rules, as long as they 

realize the specific goal. The minimum harmonization approach of contract law directives 

permitted Member States to adopt for example a greater protection of consumers than the 

minimum rules of the directive in question.104 The most recognizable form of this approach is 

the found in the use of the so-called ‘minimum clauses,’ which allows Member States to go 

beyond certain minimum standards of protection of, most often, consumers.105 Another 

technique to attain minimum harmonization is to phrase provisions as minimum requirements, 

using words such as ‘at least’ or ‘not less than.’ 106 

                                                 
immovable properties on a timeshare basis; Directive 98/6/EC of the European Parliament and of the Council of 

16 February 1998 on consumer protection in the indication of the prices of products offered to consumers; Council 

Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts; Directive 98/27/EC of the European 

Parliament and of the Council of 19 May 1998 on injunctions for the protection of consumers' interests; Council 

Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours; Directive 97/7/EC 

of the European Parliament and of the Council of 20 May 1997 on the protection of consumers in respect of 

distance contracts.; and Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of 

contracts negotiated away from business premises. 
102 The Doorstep Selling Directive encompasses contracts concerning goods or services that are conducted 

elsewhere from the business premises of the trader, for example, during an excursion organized by the trader or a 

visit by the trader to the consumer’s home or place of work in which the visit was not – as such – explicitly 

requested, Art.1 Directive 85/577. The Timeshare Directive applies to contracts relating directly to the purchase 

of the right to use one or more immovable properties, such as a holiday property, on a timeshare basis, Article 2 

Directive 94/47. European Commission, Consultation Paper - Review of the Timeshare Directive (94/47/EC) 

(2006), p. 8. The Distance Contracts Directive, lastly, applies to contracts involving goods or services between a 

supplier and a consumer, negotiated and concluded by means of ‘distance communication’, i.e. without the 

simultaneous physical presence of the supplier and the consumer (Art. 2(1)). 
103 Communication COM(2011) 636 final, p. 4. 
104 Communication COM(2006) 744 final, p. 6. As a result, contract law integration involved the harmonization 

of contract laws rather than unification. It led to a ‘multi-level’ governance of the contract laws, where different 

elements of national contract laws are governed at different levels: national laws and constitutions; European 

harmonizing directives; the European Treaties; and of international commitments to human rights. Collins (2004: 

650); Hesselink (2004: 405-412) and Hesselink (2007: 857). 
105 The Doorstep Selling, 1994 Timeshare, and Distance Contracts Directive each comprised such minimum 

clauses. See Communication COM(2006) 744 final, p. 10, 14. With regard to the Timeshare Directive, the 

Commission points out that the great majority of Member States have not made use of the minimum clause and 

merely limited the consumer protection to the rules as set out by this directive, SEC(1999) 1795 final, p. 23. In 

similar wording, the directives stipulated that they do not impede Member States from adopting or retaining 

provisions that ensure a greater level of consumer protection in the areas encapsulated by the respective 

instruments, Article 8 of the Doorstep Directive, Article 11 of the Timeshare Directive, and Article 14 of the 

Distance Contracts Directive. See further SEC(1999) 1795 final, p. 23. 
106 Said directives indeed used different techniques of minimum harmonization, as the Commission observes in 

Communication COM(2006) 744 final, p. 10. The Commission observed that Member states have consequently 

chosen for different durations of the relevant cooling-off periods, Communication COM(2003) 68 final, 14; Staff 
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At the time when the EU enacted the instruments under review, it chose for the 

minimum approach observing the subsidiarity principle ex Article 5 TEU.107 Yet, during the 

Review, the Commission observed that the minimum harmonization approach failed to 

remediate the regulatory differences between national contract laws in a sufficient manner.108 

Because numerous Member States employ their resulting discretionary power, the Commission 

explained, the various national laws provided varying levels of consumer protection.109 As 

explained above, in the view of the Commission, the resulting legal uncertainty would lead to 

compliance costs and deter both consumers and businesses from engaging in cross border 

transactions.110 The use of minimum clauses therefore risks obstructing the uniform application 

of the Acquis and, subsequently, the well-functioning of the Internal Market.111 

The second significant problem concerning contract law integration involved the lack 

of comprehensiveness. The Commission emphasized that specifically the occurrence of 

legislative gaps or lacunae and the use of abstract terms in EU legislation stood in the way of a 

uniform application of EU Law; the void left by the EU legislator may be filled divergently by 

the Member States’ pre-existing national legal systems.112 These then potentially obstruct a 

uniform comprehension of the legislative instruments at hand. 

The third major shortcoming in contract law integration that the Commission identified 

over the course of the Review was the existence of regulatory inconsistencies between different 

directives in the field. The Commission identified as the primary cause of inconsistencies the 

traditional so-called ‘piecemeal’, ‘sector-specific’ or ‘sectoral’ approach to harmonizing 

contract law.113 This approach entails that individual legislative instruments integrate national 

laws only in respect to specific types of contracts, or to contracts of a particular branch of 

business. It leaves the general rules of the national contract laws unaffected. 114  

Additionally, the Commission indicates that the sector-specific approach created a lack 

of coherence and uniformity of the Acquis115 and a ‘fragmented regulatory framework’.116 The 

problem is especially disturbing when distinct directives treat similar or the same situations 

differently without justification.117 The Commission complained that as a result, EU legislation 

                                                 
Working Paper, Impact Assessment Report (2008), p. 11. 
107 The subsidiarity principle maintains that Community action is only justified or authorized when, in the opinion 

of the EU Institutions, action by the Member States cannot adequately achieve the same objective. European 

Council, Birmingham, 16 October 1992, ‘Presidency Conclusions’, (PE 162.260), p. 5. See with regard to the 

Consumer Acquis: Communication COM(2007) 303 final, p. 6 and SEC(1999) 1795 final, p. 24. 
108 Communication COM(2011) 635 final, 3rd recital of the preamble. 
109 Communication COM(2003) 68 final, p. 2; Communication COM(2004) 651 final, p. 3; Communication 

COM(2006) 744 final, p. 6-7; Communication COM(2008) 614 final, p. 2; Communication COM(2010) 348 final, 

p. 4; Communication COM(2011) 635 final, p. 5;. 
110 Communication COM(2003) 68 final, p. 31; Report COM(2005) 456 final, p. 10; Communication COM(2006) 

744 final, p. 7, 10 and 14; Directive 2011/83/EU, preamble, 40th recital; Communication COM(2011) 635 final, p. 

4, 11; and European Commission, Consultation Paper - Review of the Timeshare Directive (94/47/EC) (2006), p. 

13. See also Basedow (2001: 31, 35). 
111 See Communication COM(2006) 514 final, p. 9 and Artt. 5(1) and 6(1) Distance Contracts Directive. See also 

Working Document Distance Selling - Summary of Responses, p. 13. 
112 See Communication COM(2003) 68 final, p. 2, 20; also Communication COM(2002) 208 final, p. 16. 

Contradictory, the Commission has stated elsewhere that it has not find any “evidence suggesting that the lack of 

harmonisation of the legal nature of timeshare creates internal market or consumer protection problems.” European 

Commission, Consultation Paper - Review of the Timeshare Directive (94/47/EC) (2006), p. 9. 
113 Communication COM(2001) 398 final, p. 2, 6, 11; Communication COM(2003) 68 final, p. 6-7; 

Communication COM(2006) 744 final, 6. With regard to examples of inconsistencies observed in the EC 

Consumer Law Compendium, see Schulte-Nölke (2007: 1). 
114 Communication COM(2001) 398 final, 2, 6, 10, 12. 
115 Communication COM(2006) 744 final, p. 6. 
116 Staff Working Paper, Impact Assessment Report (2008), p. 11; Communication COM(2008) 614 final, p. 2. 
117 Communication COM(2003) 68 final, p. 15-16 and Communication COM(2006) 744 final, p. 8. 
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had not adequately induced the much-needed harmonization of contract law. Regulatory 

inconsistencies like these are disadvantageous to both the uniform application of EU law and 

the functioning of the Internal Market.118 

The problems that the Commission associates with minimum harmonization, gaps and 

lacunae and regulatory inconsistencies signal basic requirements that the Commission believes 

effective legal integration measures should meet: a uniform interpretation and application of 

EU law throughout the EU.119 This declaration fully accords with the decree of the Court in 

relation to the effectiveness of EU law in general: national courts and legislators in all Member 

States throughout the EU must apply EU law fully and uniformly, beginning with the date of 

the law’s enactment, for as long as they continue to be in force.120 Consequently, the 

Commission contended, the Acquis “must be consistent with each other, interpreted in the same 

manner, and produce the same effects in all Member States.”121 Consistency in the drafting of 

the Acquis is indispensable in order to ensure that Member States implement integration 

measures uniformly.122  

In fact, the Commission found difficulties arising from the leeway that Member States 

had in adopting more stringent protections measure; filling in lacunae or abstract terms; or 

supplementing sector-specific measures and regulatory inconsistencies with existing national 

law. Consequently, these shortcomings tell one particularly important message: on the view of 

the EU legislator, integration instruments are more effective when Member States have less 

room to interpret, apply or implement them in their own specific ways. 

2.3.3 The Potential Influence of Multilingualism on Integration Measures  

The Commission showed some awareness on three instances during the Review of the 

potential influence that institutional multilingualism has on the potential of legal integration. 

First, it indirectly acknowledged that EU legislation should provide a uniform understanding in 

all 24 languages. In 2003, the Commission envisaged the development of a Common Frame of 

Reference (‘CFR’). The CFR was to help expose ‘common denominators’ between the contract 

laws in Europe123 and function as a guideline for the Court of Justice and national courts in 

interpreting the Acquis.124 At the outset, the Commission expressed the desire that CFR would 

be available in all official EU languages. It considered it important “that the final version is 

fully compatible and clearly intelligible in all languages.”125 Subsequently in 2009, a pan-

European group of European legal scholars published this document, calling it the ‘Draft 

                                                 
118 Communication COM(2003) 68 final, p. 7 and 15. 
119 Cf. Communication COM(2003) 68 final, p. 4. 
120 See Case 61/79 Amministrazione delle finanze dello Stato v Denkavit italiana Srl. [1980] ECR 01205, par. 14; 

Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal SpA [1978], ECR-00629, par. 14-15. See 

Case 26-62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue 

Administration [1963] ECR 00001. This stems from a combination of the so-called doctrines of ‘direct 

applicability’ and ‘supremacy’ or ‘precedence’. According to the former, EU law is normally applicable directly 

throughout the EU. The latter says that, when national legislation conflicts with Community law, the latter has 

priority in the sense that conflicting national legislation must be regarded as having no legal effect. Case 106/77 

Amministrazione delle Finanze dello Stato v Simmenthal SpA [1978], ECR-00629, par. 17-18 and 20-23, and 

landmark Case 60-64 Flaminio Costa v E.N.E.L. [1964] ECR 00585. See further Bermann (1994: 349).  
121 Communication COM(2001) 398 final, p. 10 and Communication COM(2003) 68 final, p. 15. 
122 See also Communication COM(2003) 68 final, p. 2, 15, 20 and Communication COM(2002) 208 final, p. 16. 
123 Communication COM(2003) 68 final, p. 17. Academic lawyers have expressed doubts regarding the 

effectiveness of common principles, mostly because ‘common principles require a common denominator and 

therefore contain too many gaps’. Communication COM(2003) 68 final, p. 38. 
124 Communication COM(2004) 651 final, p. 5. 
125 Communication COM(2004) 651 final, p. 13. 
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Common Frame of Reference’ (DCFR). That document also promised that the respect for 

cultural and language diversity demands the translation of the DCFR into as many European 

languages as possible.126 Notwithstanding its pledge, English remains the only official language 

in which the DCFR exists.127 Yet, the Commission’s remark demonstrates its appreciation of 

the significance of having common rules and principles available and fully intelligible in all EU 

languages. 

Second, the Commission appreciated the multilingual dimension of legislative 

instruments in terms of their objective to induce legal integration. In 2011, the Review brought 

forth the Commission’s proposal of a regulation for a Common European Sales Law (CESL), 

which the Commission withdrew in 2015. Such a regulation would have generated a single, 

optional contract law regime that, if the contracting parties opt-in, sets aside otherwise 

applicable rules of national contract laws.128 At an earlier stage, the Commission emphasized 

that such an instrument would need to be accessible and clearly intelligible in all official EU 

languages.129 It suggested that only then could integration measures remove some of the 

regulatory obstacles to the Internal Market. After all, it argued, businesses may incur additional 

costs for legal advice and/or translation services because national laws are not usually available 

in foreign languages.130 Additionally, the Commission made the case that the information that 

traders are required to provide to their consumers, should be available in all EU languages, as 

well. Only then can consumers learn about their essential rights and make informed decision 

whether or not to opt-in to the CESL.131  

Third, the Commission cited the importance of the availability of soft law in all EU 

languages. In 2011 it advocated for so-called ‘European model contract terms’ in specialist 

areas of trade. The availability of such model terms in all official EU languages, the 

Commission believed, would facilitate “the effective application and the uniform interpretation 

of the Common European Sales Law.”132 Hence, the Commission expressly acknowledged that 

the uniform understanding of model rules across the EU requires the availability of these in all 

EU languages. 

Notwithstanding the significance that the Commission attributed to institutional 

multilingualism, it offered only three tokens of such appreciation incidentally over a period of 

10 years. It did not list these as a possible menace to effective integration of contract law. This 

suggests at least that it has an optimistic attitude towards the language versions in full 

                                                 
126 Von Bar et al (2009: 15). 
127 Several private projects offered translations since then. For example, in 2008, Jacques Ghestin translated the 

first three books of the DCFR (URL: http://194-24-228-101.thya.net/upload/docs/application/pdf/2010-08/traduc-

vbar-livre_i-ii-iii-_08-2008.pdf) and Přemysl Raban and Michal Dittrichin a Czech one (see: 

http://fpr.zcu.cz/kop/publications.html?id=43899965). In 2012, the University of Osnabrück posted a German 

translation of all 8 books on-line (http://ec.europa.eu/justice/contract/files/european-private-law_de.pdf). 

Additionally, in 2014, Barbara Pasa, Lucia Morra edited a multi-authored volume examining the potential and 

difficulties of translating the DCFR, in light of the drafting of the CESL [source]. 
128 Communication COM(2011) 636 final, p. 7. See also Communication COM(2010) 348 final, p. 9. The 

Commission expects the CESL to improve consumer confidence and lower costs for traders, thereby contributing 

to cross-border trade and growth of the European economy, Communication COM(2011) 636 final, p. 4, 10, 12. 
129 Communication COM(2010) 348 final, p. 7, which was already stressed in Communication COM(2003) 68 

final, p. 23. Cf. European Commission, Study on Language and Translation in International Law and EU Law 

(2012), p. 81. Accessibility of the CESL in all official language would also ease negotiations about the law that is 

to be applicable, the Commission argues, in Communication COM(2011) 636 final, p. 9; Communication 

COM(2011) 635 final, p. 4, 11. 
130 Communication COM(2004) 651 final, p. 2; Communication COM(2010) 348 final, p. 7; Communication 

COM(2011) 635 final, 2nd recital of the preamble.  
131 Communication COM(2011) 636 final, p. 10, 12; Communication COM(2011) 635 final, 22nd-24th recitals of 

the preamble. 
132 Communication COM(2011) 636 final, 11 
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accordance with one another. Apparently, when different Europeans read different language 

versions of the same instrument, they are reading the same document.133  

The next section, however, will provide various examples of discrepancies between 

language versions that have directly affected the uniformity that contract law integration 

requires. 

2.4 A Case Study: Multilingual Interference in Contract Law Integration 

2.4.1 Diverging Cooling-Off Periods 

2.4.1.1 Diverging Durations 

The following two examples demonstrate how discrepancies between language versions 

affected a uniform application of the cooling-off period for the right of withdrawal.  

First, discrepancies between language versions are capable of aggravating the adverse 

consequences that the Commission attributed to the minimum harmonization approach. For 

example, the cooling-off periods in the Doorstep Selling and 1994 Timeshare Directives were 

formulated as minimum periods. The English language version of Article 5(1), the Doorstep 

Selling Directive, referred to ‘not less than seven days’ and Article 6(1) of the Distance 

Contracts Directive to ‘at least seven working days’.134 The Commission observed that due to 

this language, Member States consequently adopted different durations of the cooling-off 

periods.135 The Commission concluded that the resulting differences between Member States in 

adopted withdrawal periods might eventually become a “significant legal barrier to conducting 

business cross-border in the EU.”136 

A comparison of language versions demonstrates that this directive’s language versions 

aggravated this legal barrier. In her Opinion to the Court in the 2009 Friz case, AG Trstenjak 

drew attention to a significant discrepancy between the language versions of the Doorstep 

Selling Directive. In the Slovenian version of her Opinion, and only in that version, the 

Advocate General focused attention on the Slovenian version of Article 5(1) of the Doorstep 

Selling Directive. In the Slovenian language, this provision stipulates a cooling-off period not 

exceeding seven days. AG Trstenjak discerns that this withdrawal period, therefore, diverges 

from the English, French, and German versions that stipulate a period of not less than seven 

days.137 Hence, if the Slovenian Government would make sole use of the Slovenian language 

version, it would implement the directive differently than other Member States. Thus, 

regulatory fragmentation lies solely in the divergence of language versions. 

                                                 
133 Similarly, Vogenauer (2005: 254) assumes that multilingualism is only a minor obstacle in the quest for the 

uniformity of interpretation of EU law. 
134 Article 5(1) of the Timeshare Directive is not phrased as minimum duration, though the general clause of art. 

11 enables Member States to adapt a longer cooling-off period than provided in art. 5. 
135 Communication COM(2003) 68 final, p. 9; Communication COM(2006) 744 final, p. 10. 
136 Commission Staff Working SEC(2007) 743, p. 21, 44; Commission Staff Working Document, SEC(2007) 744, 

p. 4. 
137 Slovenian version of note 7 of the Opinion of the AG Trstenjak, Case C-215/08 E. Friz GmbH v Carsten von 

der Heyden [2009] ECR I-02947. The Slovenian version of the relevant phrase in Art. 5 of the Directive reads: “v 

roku, ki ni daljši od sedmih dni.” A correct translation of “a period not less than seven days” would have read: “v 

roku, ki ni krajši od sedmih dni.” 
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2.4.1.2 Diverging Calculations of Cooling-Off Periods 

Second, differences between language versions may cause the same regulatory 

inconsistencies that the Review demonstrated hampered effective contract law integration. 

During the Review, the Commission criticized that various directives laid down cooling-off 

periods of different lengths and with different calculation units. The Doorstep Selling Directive 

phrased the cooling-off period as at least 7 days.138 Yet, the 1994 Timeshare Directive uses a 10 

calendar day period139, and the Distance Contracts Directive 7 working days.140 Such regulatory 

inconsistencies become laborious when more than one applies to a single situation.141 The 

Commission referred to the 1999 Travel Vac case in which a door-to-door salesperson sold a 

timeshare product.142 The Court observed, in this situation, that the Timeshare Directive and the 

Doorstep Directive might apply simultaneously to contracts that comprise both time-share and 

doorstep selling elements.143 The Commission observed that such lack of coordination between 

two or more directives leads to legal uncertainty144 and an internally inconsistent regulatory 

framework. This jeopardizes the necessary uniform application of EU legislation as Member 

States may resolve inconsistencies and overlaps between directives in different manners, the 

Commission reasoned.145 Likewise, Principle 4.3.1 of the Joint Practical Guide, the inter-

Institutional guideline for EU legislative drafting, instructs that it is necessary to “avoid overlap 

and contradictions with respect to other acts within a given field.”146 The Parliament, the 

Council, and the Commission jointly adopted these guidelines with the intention of improving 

the quality of the drafting of Community legislation.147  

                                                 
138 Art. 5 Doorstep Selling Directive. 
139 Art. 5 Timeshare Directive. 
140 Art. 6 Distance Contracts Directive. 
141 Communication COM(2001) 398 final, p. 10-11; Communication COM(2003) 68 final, p. 7; Communication 

COM(2006) 744 final, p. 8. 
142 Communication COM(2006) 744 final, p. 8, referring to Case C-423/97 Travel Vac SL v Manuel José Antelm 

Sanchis [1999], ECR I-2195.  
143 Case C-423/97 Travel Vac SL v Manuel José Antelm Sanchis [1999], ECR I-2195, par. 22-23. See also Case 

C-481/99 Georg Heininger and Helga Heininger v Bayerische Hypo- und Vereinsbank AG [2001] ECR I-09945, 

par. 24, 31-32; and Case C-350/03 Elisabeth Schulte and Wolfgang Schulte v Deutsche Bausparkasse Badenia 

AG. [2005] ECR I-09215, par. 30, 36, 77 and 78. See further Working Document Distance Selling - Summary of 

Responses, p. 3. In order to prevent a conflicting overlap, the Court ruled in this case that the Doorstep Selling 

Directive was applicable because the value of the Timeshare element of the contract was three times less than the 

other, non-Timeshare elements. The purchaser had to pay a total sum of ESP 1.090.000, of which just ESP 285.000 

was the cost of the right to use immoveable property. The rest of the sum was the cost of certain services relating 

to the use of immoveable property (such as maintenance, management and administration). Case C-423/97 Travel 

Vac SL v Manuel José Antelm Sanchis [1999], ECR I-2195, par. 9-11 and 25-26. The value of right to use the 

apartment was therefore about 26% of the total sum. However, the Court’s solution is helpful in a limited way 

since it does not indicate how conflicting overlaps need to be resolved when the different elements have 

approximately equal value. 
144 Communication COM(2006) 744 final, p. 8 and 20 and Communication COM(2003) 68 final, p. 38. 
145 Staff Working Paper, Impact Assessment Report (2008), p. 11. The Commission points out that attempts by 

Member States to remediate the regulatory lacunae not only neglected to solve this issue at the EU level but, 

moreover, this has led to regulatory fragmentation and legal inconsistency, Commission Staff Working SEC(2007) 

743, pp. 9-10. 
146 The Joint Practical Guide was adopted by the Interinstitutional Agreement of 22 December 1998 on common 

guidelines for the quality of drafting of Community legislation (OJ C 73, 17.3.1999, p. 1), following Council 

Resolution of 8 June 1993 on the quality of drafting of Community legislation (OJ C 166, 17.6.1993, p.1). The 

Guide was updated in 2003 and subsequently in 2015. The guidelines are meant for everyone involved in the 

drafting of EU legislation, including translators and jurist-linguists. The Joint Practical Guide particularly provides 

a tool for the legal revisers, whose task it is to ensure compliance with rules on form and presentation, Dragone 

(2006: 103). See also Robinson (2005: 5, 7) and Frame (2005: 21). 
147 See Joint Practical Guide (2015), Preface to the first edition, p. 5. See for a concise overview of various EU 
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If instruments need to use the same calculation, some choices work better than others. 

The Doorstep Selling used ‘day’ as a calculation unit.148 The Commission observed, however, 

that Member States interpreted this word differently. The UK interpreted ‘day’ as ‘working 

day’ while Germany and France implement the cooling-off period in ‘calendar days’.149 This 

might lead to Member States inadvertently implementing a directive incorrectly. After all, seven 

calendar days make up a shorter period than seven working days. 

Another option is for instruments to employ the calculation unit ‘working days.’ A 

comparison of language versions demonstrates, however, that using “working days” as unitary 

calculation unit creates its own problems.150 The English, German, French, Italian, and Dutch 

versions of the Article 6(1) of the Distance Contracts Directive employ the terms: “working 

days,” “Werktagen,” “giorni lavorativi,” “jours ouvrables” and “werkdagen,” respectively. At 

face value, these seem adequate translations. However, appearances are deceiving. The Dutch 

word werkdagen is every day of the week except weekends and holidays, hence, Monday 

through Friday. The same applies for the Italian “giorni lavorativi.” Normally, “giorni 

lavorativi” would translate into ‘jour ouvrès in French, which indicates every day of the week 

worked, hence, generally Monday through Friday. Yet, the French version of Article 6(1) 

employs ‘jours ouvrables,’ which signifies any day of the week except Sundays and holidays, 

i.e., generally Monday through Saturday. Consequently, if Member States follow the versions 

drafted in their respective languages, France might implement using a shorter cooling-off period 

than the Netherlands and Italy.151 

In an attempt to avoid diverging implementation causes by ‘day’ and ‘working day,’ the 

Commission therefore preferred other instruments to follow the 1994 Timeshare Directive in 

using ‘calendar day’ as calculation unit.152 However, a comparison of language versions shows 

that the multilingual dimension of legislative instruments still causes the type of confusion that 

Commission hoped to avoid. A comparison of different language versions of Article 5(2) of the 

1994 Timeshare Directive shows that the English, French, Italian, and Dutch versions use 

‘calendar days’, ‘jours de calendrier’, giorni civili’, and ‘kalenderdagen’, respectively. These 

denote every day of the year, regardless of holidays or Sundays. However, not all language 

versions of this provision use equivalents to ‘calendar day’. The German version of this 

                                                 
actions in the advancement of legislative drafting quality, Strandvik (2012: 30-31) and Guggeis & Robinson (2012: 

55-57). 
148 Recital 5 and article 5(1) Doorstep Selling Directive. The Distance Contracts Directive also uses the term ‘day’, 

not for calculating the cooling-off period but to calculate the period of 30 days in which the supplier is obliged to 

reimburse the sums paid by the consumer when the right of withdrawal is exercised, following article 6(2) Distance 

Contracts Directive. 
149 Schulte-Nölke (2007: 448-449) and European Commission, Consultation Paper - Review of the Timeshare 

Directive (94/47/EC) (2006), p. 17. See further Communication COM(2006) 514 final, p. 10. 
150 See on this topics Howells (2002: 236), who points out that some days may be a national holiday in one Member 

State but a normal working day in another. He adds that certain Member States define ‘working days’ as every day 

of the week except the weekends and holidays while others would understand working days as days on which the 

post office is open. 
151 The legal problems that such small terminological difference may cause, is apparent from the 1988 Moksel 

case, a case otherwise unrelated to contract law. This case demonstrates that a similar distinction exists between 

‘Arbeitstag’ which, in the German language, normally excludes Saturdays, and ‘Wertagen’ means including 

Saturday, Case 55/87 Alexander Moksel Import und Export GmbH & Co. Handels-KG v Bundesanstalt für 

landwirtschaftliche Marktordnung [1988] ECR 03845. This involved the German versions of two simultaneously 

applicable provisions, Article 8a(2) of Commission Regulation (2377/80) and Article 2(2) of Council Regulation 

(1182/71). The Court ruled that Werktage must be interpreted in a manner synonymous to Arbeitstage, hence, to 

mean excluding Saturdays. It explained this decision by stating that, contrary to the German version, most other 

language versions of said provisions employed the same word, Moksel, par. 16, 18-19. 
152 Communication COM(2006) 744 final, p. 21 and Working Document Distance Selling - Summary of 

Responses, p. 9. 
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provision, for example, employs the term ‘Tagen’, hence, subjecting the 1994 Timeshare 

Directive to the same risk of ambiguity that the Commission observed in relation to the 

Doorstep Selling Directive.153 This shows that resolving inconsistencies between legislative 

instruments does not necessarily generate the needed uniform interpretation and application if 

not all language versions are in accord. 

2.4.2 Inconsistent Use of Legal Terms: the Right of Withdrawal 

2.4.2.1 Different Legal Terms 

A further illustration of multilingual shortcomings of integration measures pertains to 

the concept of the right of withdrawal itself. The Commission has attributed great significance 

to the need for a distinct and uniform legal language for contract law. Authors have agreed that 

the lack of a ‘common private law vocabulary’ is one of the explanations for the inconsistencies 

within European contract law.154 Other commentators have observed that the EU’s particular 

legal language is the ‘mortar holding the whole legal system together’.155According to this point 

of view, a lack of a common legal language is the most significant obstacle in the development 

of a common European private law.156 Relatedly, the Commission drew attention to two types 

of terminological issues in the course of the Review: the inconsistent use of terminology and 

the risk of divergent interpretations of abstract legal terms. 

First, concerning terminological inconsistencies, the Commission stated that 

inconsistencies within a single directive could have significant consequences for the national 

implementation law, instigating legal uncertainty in commercial and legal practices.157 The 

Commission declared that the EU legislature should eliminate differences in terms and concepts 

that cannot be explained by differences in the problems being addressed.158 Likewise, Principle 

6.2 of the Joint Practical Guide instructs that the use of terminology should be consistent and 

“leave no ambiguities, contradictions, or doubts as to the meaning of a term.” It directs that 

“[a]ny given term is … to be used in a uniform manner to refer to the same thing and another 

term must be chosen to express a different concept.”159 Furthermore, Principle 6.2.1 adds that 

this instruction does not apply to individual instruments alone, but also to provisions of all 

related acts and other acts within the same domain. 

The Commission observed, however, that the Doorstep Selling, Distance Contracts and 

1994 Timeshare Directives use different terms, varying between ‘withdrawal’, ‘cancellation’, 

and ‘renunciation.’ For example, whereas the Doorstep Selling Directive employed both 

‘cancellation’ and ‘renunciation’, the Distance Contracts Directive utilized the term 

‘withdrawal’ and the Timeshare Directive both ‘withdrawal’ and ‘cancellation’. Even single 

instruments were internally inconsistent. For example, the preamble’s fifth recital and Articles 

4 and 5(2) of the Doorstep Selling Directive employs the terms ‘right of cancellation’ and ‘the 

cancelled contract’ while, in Articles 5(1) and 7 of the same instrument, the terms ‘the right to 

                                                 
153 The Consumer Rights Directive and the CESL proposal use ‘days’ and its equivalents, but both instruments 

explain in a separate provision (Art. 11(4) CESL Proposal; Recital 41 CRD) that this must be counted as calendar 

days Again, the EU legislator cites legal certainty as reason for this choice (Preamble, Recital 41 CRD). 
154 See Communication COM(2003) 68 final, p. 3.  
155 E.g. Loos (2007) and Curtin (2006: 2). 
156 See Bussani & Mattei  (1997: 346). 
157 Communication COM(2003) 68 final, p. 2, 8 and 20; also Communication COM(2002) 208 final, p. 16. 
158 Communication COM(2001) 398, p. 10; Communication COM(2003) 68 final, p. 15. 
159 See for a similar instruction, European Commission, ‘How to Write Clearly,’ (2011), p. 7. 
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renounce’ and ‘right to renunciation’ are used.160 Table 2-1illustrates the various terms that these 

instruments employed: 
 

Table 2-1 Language Versions of the Right of Withdrawal in EU Legislation on Contract Law 

 Doorstep Selling Timeshare 1994 Distance Contracts 

English 
Right of cancellation; 

renunciation 

Right of cancellation; 

withdrawal 
Right of withdrawal 

German 
Widerufsrech; 

rücktrittsrecht 
Rücktrittsrecht Widerrufsrecht 

French 
Droit de résilier; renoncer; 

renonciation 

Droit de résiliation, 

rétractation 
Droit de rétractation 

Italian 
Diritto di rescindere ; 

rescissione 
Diritto di recesso; recedere Diritto di recesso 

Dutch 
Opzeggingsrecht; recht 

van afstand; 
Verbreking; terugtreding 

Herroepingsrecht, 

opzegging 

 

The Commission overlooked that, additionally, these terminological inconsistencies in 

fact also occurred across language versions. Table 2-2 illustrates this point. It lists the terms 

that the Doorstep Selling Directive employed in several provisions of the English, German, 

French, Dutch, and Italian language versions: 

 
Table 2-2: Language Versions of the Right of Withdrawal in Doorstep Selling Directive (85/577/EEC) 

 Article 4 Article 5(1) Article 5(2) Article 7 

English 
‘right of 

cancellation’ 

‘right to 

renounce’ 

‘cancelled 

contract’ 

‘right of 

renunciation’; 

‘renunciation’ 

French ‘droit de résilier’ 
‘droit de 

renoncer’ 
‘contrat résilié’ 

‘droit de 

renonciation’; de 

la renonciation’ 

German ‘Widerrufsrecht’ 
‘das Recht … 

zurückzutreten’ 

‘Widerrufenen 

Vertrag’ 

‘Rücktrittsrecht’; 

‘des Widerrufs’ 

Italian 
‘dritto di 

rescindere’ 

‘diritto di 

rescindere’ 

‘contratto 

rescisso’ 

‘diritto di 

rescissione’; ‘del 

recesso’ 

Dutch 
‘recht ... op te 

zeggen’ 

‘recht … afstand 

te doen’ 

‘opgezegde 

overeenkomst’ 

‘recht van 

afstand’; ‘de 

afstand’ 

 

The table demonstrates that these language versions are inconsistent internally, using 

different terms in different provisions. It also shows, however, that the versions are inconsistent 

comparatively. For example, the versions of Article 5(1) use the terms ‘right to renounce’, ‘droit 

de renoncer’, ‘Rückrittsrecht’, ‘diritto di rescindere’ and ‘recht van afstand’, respectively. 

                                                 
160 For a discussion on this particular example see Loos (2009: 4); Schulze (2005: 857, n53); Šarčević (2012: 101) 

and Pozzo (2012: 194). 
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However, in the case of Article 7, whereas the English, French and Dutch versions use the same 

terms as in Article 5, the German version uses ‘Widerruf’ in addition to ‘Rücktritt.’ In addition, 

the Italian version of Article 7 uses altogether different terms compared to Article 5, namely 

‘rescissione’ and ‘recesso’. 

This terminological inconsistency may seem minor as it may appear obvious that these 

words are synonyms and simply refer to the same legal right or legal concept.161 However, one 

should take caution in assuming that different terms are synonyms. After all, the legislator may 

have selected different terms deliberately, to signal referencing to different objects.162 For 

instance, the 2012 Content Service case demonstrates that the Court may very well conclude 

that the use of different words in different articles of the same directive signal reference to two 

different concepts. The English version of Article 5(1) Distance Contracts Directive used the 

words ‘must receive’ while Article 4(1) used the words ‘shall be provided with.’ The Court 

inferred from this legal context that the EU legislature must have intended to refer to different 

concepts, expressing passive and active conduct respectively.163 A European citizens, lawyer or 

court using only the Italian version would never have expected such contextual interpretation. 

The reason is that the Italian version of Articles 4(1) and 5(1) uses the same term “ricevere.”164 

In fact, the Italian reader, reading the same term twice, could not even begin to consider the 

possibility that the EU legislator deliberately used two different words to signal two different 

concepts, as the Court ruled. Hence, this case illustrates that multilingual inconsistencies of 

terminology add an additional potential shortcoming of integration measures to achieve a 

uniform understanding of the law at hand. 

2.4.2.2 Diverging Interpretations of General or Abstract Terms 

The second terminological issue related to the right of withdrawal involves the use of 

abstract terms, i.e. legal terms referring to broad or open-textured concepts. The Commission 

explained that the EU legislature used to have a positive perception of general terms. They 

facilitated sufficient flexibility in directives when considering technological and market 

developments.165 In this sense, using abstract terms is one technique for the EU legislature to 

employ a minimum harmonization approach. However, the Commission pointed out that 

abstract or general terms and concepts require a uniform understanding or otherwise result in 

Member States implementing an instrument in diverging ways. It explained that certain terms 

might refer to, or represent, different “domestic concepts” in different Member States that may 

vary “significantly” and are subject to different rules.166 Hence, national implementation laws 

may appear to be in conformity with the directive but might in fact generate different 

                                                 
161 E.g. Loos (2009: 4, n21) writes that the use of different terms does not signal a difference in meaning. He 

considers it the “expression of a lack of a unitary system of European contract law.” 
162 In fact, a court may adhere to presumptions of ‘consistent usage’ and ‘meaningful variation,’ under which 

different statutory wording is presumed to convey different meanings, unless there is a clear reason for the 

variation, see Eskridge et al (2014: 677-678, 1198) with respect to the interpretation canons used by the U.S. 

Supreme Court. 
163 Case C-49/11 Content Services Ltd v Bundesarbeitskammer [2012] ECR 0000, par. 35. According to the Court, 

this confirmed that requiring the consumer to click a hyperlink in order to access the relevant information does not 

adhere to the information requirement of Article 5(1), ibid, par. 33. 
164 As explicated by AG Mengozzi’s Opinion to the Court in Case C-49/11 Content Services Ltd v 

Bundesarbeitskammer [2012] ECR 0000, par. 24 of the Opinion. 
165 Communication COM(2006) 744 final, p. 17. The Commission also says here that general clauses might be 

though to help to interpret provisions that are more specific. In this way, general clauses help improve legal 

certainty. 
166 Communication COM(2001) 398 final, p. 10-11; Communication COM(2003) 68 final, p. 17. 
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interpretations and applications across the EU.167 Indeed, the Commission observed that the 

degree of discretion afforded by abstract terms might result in Member States failing to realize 

the required uniform interpretation and application of the Acquis.168  

The Commission does not mention the role that language versions can play to ensure a 

uniform interpretation of abstract terms. Yet, the risk of diverging interpretations of abstract 

terms does have a multilingual component. Comparative analyses in legal literature may 

illustrate this point. Some point out that the Italian term rescissione in Article 4 Doorstep Selling 

Directive creates confusion in the Italian legal context. In national Italian legal language, 

contracting parties cannot rescindere a contract or an offer; they can only request the Court to 

recedere from the contract.169 Regardless, the Italian government instead implemented the 

Doorstep Selling Directive by using the term recesso in Article 7 Doorstep Selling Directive 

and in Article 5 Distance Contracts Directive. However, in the Italian legal language, recesso 

is withdrawal from a contract that has ex nunc effect, that is, it does not affect the performance 

of the contract up to that point in time.170 Taking these observations as a given, the meaning of 

‘recesso’ then diverges from the meaning of the legal term ‘cancel’ in the UK. This is the term 

employed in the English versions of Articles 4 and 5(2) Doorstep Selling Directive; Articles 

5(1) and 6(4) Distance Contracts Directive, and Articles 5(4) and 7 1994 Timeshare Directive. 

After all, scholars write that in the UK, when the right to ‘cancel’ is exercised, the general rule 

is that the contract is considered as if it was never entered into. Otherwise stated, the contract 

is annulled ‘ex tunc’.171 

Similarly, scholars point out that the verbs résilier and renoncer that the French version 

of Article 4 and 5(1) Doorstep Selling Directive uses respectively are not synonyms at all in the 

French national legal language. Résilier refers to the competence of cancelling or withdrawing 

from a contract that is defective; while renoncer involves the power of renouncing an intention, 

as in a case whereby someone renounces or surrenders a right to take legal action.172 Moreover, 

these different legal concepts engender different formulations, applications, modalities and 

legal consequences, others warn.173 Based on this analysis, the Dutch term ‘herroepingsrecht’, 

employed in Article 6 Distance Contract Directive, may have a similar connotation in Dutch 

legal language as the French term renoncer. That is, on a superficial level, it could be considered 

that this also involves retracting an offer that, in principle, has not yet been accepted.174 Yet, the 

French version of Article 6 Distance Contract Directive uses yet a different legal term, namely 

‘retractation’. These comparative observations do not refute the Commission’s position that 

abstract terms might be interpreted differently by different implementing Member States. These 

observations do show, however, that Member States not only risk interpreting a single abstract 

term differently, but interpreting potentially 24 different abstract terms.  

  

                                                 
167 Cf. Communication COM(2003) 68 final, p. 8. The Commission did mention, however, that with regard to the 

nature of timeshare rights, no problems in practice had been reported at that moment. The European Commission, 

Consultation Paper - Review of the Timeshare Directive (94/47/EC) (2006), p. 9. 
168 Communication COM(2003) 68 final, pp. 8, 15. See also Communication COM(2004) 651 final, p. 2-3. 
169 Onufrio (2007: 7). 
170 According to articles 1447 and 1448 of the Italian Civil Code, Onufrio (2007: 8). 
171 Rekaiti & Bergh (2000: 389) and Terryn (2008: 266). 
172 Pozzo (2012: 194-195), Pozzo (2003: 764-5), and Onufrio (2007: 7). 
173 Terryn (2008: 269). 
174 Art. 6:219 Burgerlijk Wetboek (‘BW’). The same holds for Belgium; Art. 1121 of the Belgium Burgerlijk 

Wetboek, the Dutch version of which uses the same legal term. 
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2.4.3 Diverging Modalities for the Exercise of the Right of Withdrawal 

The next example demonstrates how divergent language versions may affect the ways 

in which a consumer is to exercise its right of withdrawal. The Review demonstrates that both 

minimum harmonization and legislative lacunas may cause EU legislation to fall short in 

remedying regulatory differences between national laws. These may result in diverging 

modalities for the exercise of the right of withdrawal. Two examples illustrate this. 

First, one particular mode of minimum harmonization is leaving Member States to 

regulate the legal effects of the exercise of the right of withdrawal. When directives do not 

specify such legal effects, some scholars contend, the national legal doctrines of different 

Member States may lead to diverging solutions.175 Article 7 Doorstep Selling Directive, for 

example, determines that national laws govern amongst others how and when the trader is to 

reimburse the payments that the consumer for goods or services provided, and how and when 

the consumer is to return goods already received. In the Travel Vac case, the Court was asked 

to clarify which costs the consumer may be asked to pay. According to the Court, the consumer 

should not be penalized for exercising the right of withdrawal. Hence, although the consumer 

may be required to bear the costs of returning delivered goods, the trader may not claim 

compensation for any damages resulting from the exercise of the right of withdrawal.176 An 

unfortunate byproduct of this decision, however, was a seemingly unjustified regulatory 

inconsistency. After all, under Article 6 1994 Timeshare Directive, the purchaser could be 

required to pay the expenses of both the conclusion of and withdrawal from the contract. 

Second, Article 6(2) Distance Contracts Directive prescribes that the supplier must 

reimburse the sum paid by the consumer within 30 days in case the consumer has exercised his 

right of withdrawal. The Commission noted, however, that this provision does not provide 

whether this 30-day period begins with the notice of withdrawal or the receipt of the goods by 

the supplier.177 The Commission observed that different Member States regulated the 

requirements for exercising the right of withdrawal in divergent ways. Germany, for example, 

required the notification by the consumer to be in writing or by registered mail while France 

requests the return of a coupon attached to the offer.178 

These two examples suggest that minimum harmonization and legislative lacunae may 

fail to bring about the needed uniform modalities of the exercise of the right of withdrawal. 

Differences between language versions can have the very same effect. An illustration of such 

effect is the Heinrich Heine case in 2010 involving Article 6(1) Directive 97/7/EC on Distance 

Contracts.179 Handelsgesellschaft Heinrich Heine is a mail-order organization that requires 

consumers to remit a non-refundable flat-rate charge of EUR 4.95 for delivery. A consumer 

organization, Verbraucherzentrale Nordrhein-Westfalen, initiated a legal case against Heine 

claiming that the latter should not charge consumers the cost of delivering the goods when a 

consumer invokes its right to withdrawal from the contract.180 The German language version of 

the second sentence of Article 6(1) stipulates: 

                                                 
175 Schulze (2005: 862); Rott (2010: 196). 
176 Case C-423/97 Travel Vac SL v Manuel José Antelm Sanchis [1999], ECR I-2195, par 59. The Court reasoned 

that the precise purpose of the Doorstep Selling Directive is to protect the consumer from committing to financial 

obligations without being prepared, ibid, par 56-58. 
177 Communication COM(2006) 514 final, p. 10. With regard to the Timeshare Directive, the Commission 

acknowledged that the directive does not contain any particular requirement as to the form of this notification, 

SEC(1999) 1795 final, p. 18 
178 SEC(1999) 1795 final, p. 18; European Commission, Consultation Paper - Review of the Timeshare Directive 

(94/47/EC) (2006), p. 18. See also Communication COM(2006) 744 final, p. 21 
179 Case C-511/08 Handelsgesellschaft Heinrich Heine GmbH v Verbraucherzentrale Nordrhein-Westfalen eV. 

[2010] ECR I-03047 
180 Ibid, par. 16-17. 
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“Die einzigen Kosten, die dem Verbraucher infolge der Ausübung seines 

Widerrufsrechts auferlegt werden können, sind die unmittelbaren Kosten der 

Rücksendung der Waren.”181 

The Bundesgerichtshof was uncertain whether this signified that only costs of exercising 

the right of withdrawal should be reimbursed, hence, excluding the costs of originally delivering 

the goods. The court saw this as a reasonable interpretation, due to the word ‘infolge’ in the 

phrase ‘infolge der Ausübung seines Widerrufsrechts’.182 Yet, it ascertained that other language 

versions could support that interpretation, particularly the French “en raison de l'exercice de 

son droit de rétractation” and the English “because of the exercise of his right of withdrawal.”183 

However, both the Advocate General and the Court determined that other language versions do 

not employ words corresponding to ‘ingefolge’, ‘en raison de’, or ‘because of’. For example, 

the Spanish version of Article 6(1), second sentence reads:  

“El único gasto que podría imputarse al consumidor es el coste directo de la devolución 

de las mercancías al proveedor”184 

This sentence does not refer to the exercise of any ‘derecho de rescission,’ the literal 

Spanish equivalent of ‘the right of withdrawal’. Consequently, it does not suggest that only 

costs incurred because of the exercise of the right of withdrawal must be reimbursed. In contrast, 

the Spanish version of Article 6(2), second subparagraph, second sentence does refer to the 

consumer’s right of withdrawal:  

“Únicamente podrá imputarse al consumidor que ejerza el derecho de rescisión el coste 

directo de la devolución de las mercancías”185 

However, this sentence does not suggest a causal relationship, that is, it does not indicate 

that reimbursable costs involve costs that are incurred due to the exercise of the right of 

withdrawal. In contrast, the English version of Article 6(2) does appear to suggest such a 

relationship due to the word ‘because’:  

“The only charge that may be made to the consumer because of the exercise of his right 

of withdrawal is the direct cost of returning the goods.” 

After comparing various language versions, the Court decided that, notwithstanding the 

English language version, the Spanish language version must be interpreted as ordering the 

consumer’s contract party to reimburse all costs that the consumer has incurred except costs of 

returning the goods.186  

                                                 
181 This could be translated literally into English as saying: "The only costs that the consumer because of the 

exercise of his right of withdrawal may be charged are the direct cost of returning the goods.” 
182 Translated literally in English it would read: “because of the exercise of his right of withdrawal.” 
183 Case C-511/08 Handelsgesellschaft Heinrich Heine GmbH v Verbraucherzentrale Nordrhein-Westfalen eV. 

[2010] ECR I-03047, par. 23-24. 
184 This could be literally translated as: “The only charge that may be made to the consumer is the direct cost of 

returning the goods to the supplier.” 
185 This could be literally translated as: “Only be charged to the consumer who exercises the right of withdrawal 

is the direct cost of returning the goods.” 
186 These costs include those incurred by the finalization, performance, or termination of the contract, Case C-

511/08 Handelsgesellschaft Heinrich Heine GmbH v Verbraucherzentrale Nordrhein-Westfalen eV. [2010] ECR 

I-03047, par. 49-50. Although the Spanish version appeared to be the only version not conforming to the other 

versions, the Court preferred the reading of the Spanish version to the reading of, among others, the German, 
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2.4.4 Varying Legal Scopes of Legislative Instrument 

The final two illustrations of how the multilingual dimension of EU legislation may 

interfere with the objectives of legal integration implicate the very scope of a legislative 

instrument.  

In the course of the Review, the Commission’s observations show that the use of 

abstract legal terms may cause a single instrument to have varying legal scopes in different 

Member States. For example, the EU legislature deliberately retained ambiguity in the legal 

nature of timeshare rights. The third recital of the preamble to the 1994 Timeshare Directive 

explains that this prevented the Directive from being applicable in one Member State and not 

in another merely because various Member States define the nature of timeshare rights in 

different ways.187  

Initially, the Commission was opposed to having the instrument offer a definition of the 

concept of timeshare. It considered definitions to be “rigidities stemming from a prescriptive, 

legalistic legislative approach, which should be eliminated by a more principle-based legislation 

that is grounded “in the economic realities of the market.”188 Consumer organizations warned, 

however, that the concept of timeshare lacked a “precise legal definition.”189 Legal scholars 

cited that consequently, France perceived timeshare as a personal right belonging to the legal 

construct of ‘Société Civile d’Attribution’ while the UK deemed timeshare a so-called ‘Trustee-

Club System’. Moreover, scholars discovered that, under UK and Irish law, timeshare contracts 

do not confer an actual property right whereas, according to Spanish and Portuguese laws, these 

contracts do, although the latter two legal systems pose diverging formal requirements.190 

Divergent language versions may have the same detrimental effect on a uniform scope 

of a legislative instrument. Two cases of the Court provide relevant illustrations. The first is the 

1998 Edgard Dietzinger191 case, which involved the establishment of the scope of applicability 

of the entire Doorstep Selling Directive. The question to the Court was whether the Directive’s 

scope encompasses a contract of guarantee or suretyship between a financial institution and a 

natural person. Article 1(1) circumscribes the Directive’s scope of applicability. This provision 

states in the English language version: 

“This Directive shall apply to contracts under which a trader supplies goods or services 

to a consumer […]” 

The German, Belgian, French, and Finnish Governments, intervening in the case, allude 

to the English language version and contend that in order for the Directive to be applicable, it 

is not sufficient that the trader is a supplier of goods or services; he must be actually supplying 

these goods or performing these services under the contract at hand. AG Jacobs assents that a 

literal interpretation of this language version must lead to the conclusion that the Directive’s 

scope does not encapsulate guarantee contracts since, under such contracts, no goods or services 

                                                 
French, and English versions. The Court explained that, since Article 6 intends to prevent consumers from being 

discouraged from exercising their right of withdrawal, Member States must not allow delivery costs to be charged 

to consumers in the event of withdrawal, ibid par. 51, 54. 
187 3rd Recital of the Preamble Timeshare Directive. 
188 Commission Staff Working SEC(2007) 743, p. 36. 
189 Commission Staff Working SEC(2007) 743, p. 17. 
190 SEC(1999) 1795 final, p. 9. A similar issues pertained to the concept of ‘door-to-door selling’ was addressed 

in Case 133/83 Regina v Thomas Scott & Sons Bakers Limited and Brian Rimmer [1984] ECR 02863, p. 2872 of 

the Judgment and pp. 2885-2886 of the Conclusion of the Advocate General. However, here it involved the term 

as used in Regulation (EEC) No 543/69 of the Council of 25 March 1969 on the harmonisation of certain social 

legislation relating to road transport, OJ L 077, 29/03/1969, p. 49 - 60. 
191 Case C-45/96 Bayerische Hypotheken- und Wechselbank AG v Edgard Dietzinger [1998] ECR I-01199. 
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are supplied.192 However, he continues by stating that the majority of other language versions 

allow for a broader scope. The French, German, and Dutch versions, for example, read as 

follows: 

« La présente directive s'applique aux contrats conclus entre un commerçant 

fournissant des biens ou des services et un consommateur »193 

„Diese Richtlinie gilt für Verträge, die zwischen einem Gewerbetreibenden, der Waren 

liefert oder Dienstleistungen erbringt, und einem Verbraucher geschlossen werden“194 

“Deze richtlijn is van toepassing op overeenkomsten die tussen een handelaar die 

goederen levert of diensten verricht, en een consument worden gesloten.”195 

These language versions attribute the predicate of supplying goods or services not to 

contracts but to parties. In other words, in the English version, the scope of the Directive applies 

to specific contracts: contracts for the supply of goods or services, whereas the other versions 

determine the scope relating to a specific party: the trader who supplies goods or services. The 

Advocate General argued in accordance with the second reading that it is not necessary that 

under the contract goods or services be supplied as long as the trader is a supplier of goods and 

services. Notwithstanding these arguments, the Court does not refer to any discrepancies 

between language versions in reaching its decision.196 Nonetheless, the discrepancy that the 

Advocate General examined does illustrate how linguistic discrepancies are not mere 

theoretical or hypothetical contemplations.  

A second example of diverging language versions affecting the very scope of a 

legislative instrument in the field of contract law is the 2005 easyCar 197 case. In this case the 

Court was asked to interpret Article 3(2) Distance Contracts Directive. This provision stipulates 

exemptions to the applicability of the Directive’s most important provisions including rules 

regarding the modalities relating to the exercise of the right of withdrawal. The legal question 

at hand was whether Article 3(2) also exempts car rental services. AG Stix-Hackl demonstrated 

that certain language versions suggest that these do not.198 The French, Spanish, and English 

versions, for example, indicate that the exemption of Article 3(2) solely applies to specific types 

of contracts, none of which include, specifically, agreements for the rental of cars. The 

respective language versions read as follows:  

‘…contrats de fourniture de services … de transports’199’;  

                                                 
192 Ibid, par. 17 of the Opinion.  
193 This could be translated literally in English as: “This Directive applies to contracts concluded between a trader 

supplying goods or services and a consumer.” 
194 This could be translated literally in English as: “This Directive holds for contracts that are concluded between 

a trader, who supplies goods or services, and a consumer.” 
195 This could be translated literally in English as: “This directive is of application to contracts that are concluded 

between a trader who supplies goods or services, and a consumer.” Also the Italian version may give rise to this 

interpretation. It reads: "La presente direttiva si applica ai contratti stipulati tra un commerciante che fornisce beni 

o servizi e un consumatore,” which could be translated literally in English as: “This Directive is applicable to 

contracts concluded between a trader that supplies goods or services and a consumer.” 
196 Dietzinger, par. 15, 19, 22. 
197 Case C-336/03 easyCar (UK) Ltd v Office of Fair Trading [2005] ECR I-01947. 
198 Ibid, par. 37 of the Opinion. 
199 Translated literally in English this could read as: “… contracts for the supply of services … of transport.” 
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‘…los contratos de suministro de servicios … de transporte200’ and  

‘…contracts for the provision of … transport … services’, respectively.  

EasyCar, to the contrary, believed that Article 3(2) exempts their venture and, therefore, 

was not obligated to respect a right of withdrawal in accordance with this Directive. The Court 

concurred.201 It indicated that the EU legislator drafted the exemption in the German, Italian, 

and Swedish language versions of Article 3(2) in a way that does not apply to types of contracts 

but rather to any service contracts in certain sectors.202 The German, Italian, and Swedish 

versions of Article 3(2) read: 

‘… Verträge über die Erbringung von Dienstleistungen in den Bereichen … 

Beförderung.‘203 

‘…contratti di fornitura di servizi relativi … ai trasporti.‘204 

‘… avtal om tillhandahållande av tjänster som avser … transport.’205 

The Court observed that these versions signify that the exemption applies not merely to 

transport contracts but rather to all contracts in the area of transport, hence, including the type 

of car rental agreements that easyCar concludes.206  

The syntactic differences that the Court observed in this case were relatively minor, at 

least from a purely textual point of view. Expressed in English, the difference may be said to 

involve ‘contracts for the provision of transport services’ and ‘contracts for services relating to 

transport’. Yet, this case demonstrates that even minor syntactic discrepancies are capable of 

affecting the applicability of a directive’s fundamental provisions including the right of 

withdrawal. Hence, the minute linguistic discrepancy in this case had substantial legal 

consequences for establishments such as easyCar as well as for its customers. 

2.5 The Significance of Consistent Language Versions 

2.5.1 The Policy Benchmarks of EU Translation 

The foregoing analyses demonstrate that the integration of contact law in the EU cannot 

ignore the ways in which language versions express legal norms.”207 Moreover, these examples 

                                                 
200 Translated literally in English this could read as: “… contracts of supply of services … of transport ' 
201 Case C-336/03 easyCar (UK) Ltd v Office of Fair Trading [2005] ECR I-01947, par. 30-31. 
202 Ibid, par. 25. 
203 Translated literally in English this could read as: “… contracts about the provision of services in the areas of 

… transport.” 
204 Translated literally in English this could read as: “… contracts of the supply of services relating to … transport.” 
205 Translated literally in English this could read as: “… contracts for the provision of services relating to … 

transport.” 
206 Oddly, the Court referred to the meaning of the word ‘transport’ in “everyday meaning,” which in its 

consideration entails both the “action of moving persons or goods from one place to another” and  

“the mode of transport and to the means used to move those persons and goods,” Case C-336/03 easyCar (UK) 

Ltd v Office of Fair Trading [2005] ECR I-01947, par. 26. The Court’s reference to the ‘everyday meaning’ of 

‘transport’ is odd, since what counts as everyday meaning various per general language. Hence, introducing the 

benchmark of everyday meaning, effectively entails introducing 24 different benchmarks, for deciding the meaning 

of 24 different words. This can be hardly seen as a step towards a uniform interpretation and application of all 

language versions of an EU legislative instrument. 
207 Cf. Dannemann et al (2010: 71); Pozzo (2006: 3). 
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indicate the various objectives, policy commitments and underlying principles that EU 

translation needs to satisfy. Figure 2-1 illustrates the policy objectives that institute the task of 

EU translation, that is to say, the integrated standards of legal integration and language diversity 

that EU translation is to meet: 

 
Figure 2-1: Integrated Objective of EU Translation 

 

 
 

Figure 2-1 illustrates that EU translation must in the first place ensure a uniform 

interpretation and application of 24 language versions of EU legislation. The need for this 

uniformity stems from the fact that the EU must produce effective legislative instruments, 

drafted and enacted by legislative institutions that promise to operate in 24 EU official and 

working languages. Hereby, the EU aims to fulfill its commitments within two distinct and 

largely unconnected policy fields: to advance legal integration and protect language diversity 

and equality, respectively. In turn, these policy commitments are founded upon fundamental 

EU principles: the safeguarding of the fundamental freedoms that the Internal Market is 

supposed to grant EU citizens, and the diversity of European cultures, the protection of equal 

rights and prohibition of discrimination, and the democratic legitimacy of EU governance.  

Indeed, in his opinion to the 1975 Matisa-Maschinen case, AG Warner warned that 

when language versions diverge, the legislative instrument in question would be applied 

differently in different Member States.208 To put this point differently, a uniform interpretation 

of legal integration measures entails a uniform interpretation of the instrument’s 24 languages. 

This means that removing obstacles to the Internal Market necessitates language versions to be 

                                                 
208 Case 25-75 Matisa-Maschinen GmbH v Hauptzollamt Berlin-Packhof [1975], ECR 01205, page 1215 of the 

Opinion. According to Warner, the purpose of the instruments in this case, the Common Custom Tariff, is to “to 

achieve, within its scope, uniformity of treatment for goods at all the frontiers of the 

Community,” ibid page 1216. 
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in ‘absolute concordance’ with each other.209 This is thus a matter of putting in place an 

appropriate and impeccable method of legislative drafting; of EU translation to be precise.  

2.5.2 Concordance between Language Versions in Contract Law Integration 

Some might feel tempted to diminish the urgency of impeccable EU translation. After 

all, the Court will safeguard a uniform interpretation, correcting any discrepancy between 

language versions. Yet, such reliance on the Court’s reconciliation of diverging language 

versions ignores two reasons that explain that a Court solution will always come too late. 

First, legal integration is to advance the Internal Market by removing obstacles to cross-

border trade such as costs of legal advice and litigation. No matter what the insights of the 

Court’s reconciliation of language versions bring, the Court’s case law does not work directly 

towards improving the effectiveness of multilingual EU legislation. By the time the Court 

resolves a discrepancy, it is too late to prevent transaction costs, at least for the parties and other 

actors involved. In this respect, business and consumers might not think of battling out disputes 

in lengthy legal proceedings as providing an ‘opportunity’ to clarify EU law. To them such 

bother is likely to engender a deterrence to conduct cross-border transactions in the first place. 

Second, the Court’s solutions for diverging language versions also fail to meet the 

objectives of EU policies regarding language diversity and equality. After all, these objectives 

include preventing that anyone in the EU is effectively discriminated against based upon the 

language that one happens to speak. Whenever the Court resolves a discrepancy, at least one 

version will be attributed a meaning that is “at variance with the natural and usual meaning” of 

its words, just as the Court said to oppose in the EMU Tabac Case. Moreover, the Court’s 

interpretation of EU legislation has ‘effect ex tunc’210; its interpretation matters as the only 

correct one in retroactive respect from the time when these rules were enacted.211 Therefore, 

each time the Court resolves an inconsistency between language versions, there will be EU 

citizens that the Court, in retrospect, denies the opportunity to understand the law that binds 

them in their own language.212  

In sum, once a discrepancy between language versions results in legal uncertainty or 

legal conflict, the need for a uniform application suppresses legal certainty and diminishes the 

institutions’ democratic answerability. That is to say, whenever the Court restores a uniform 

interpretation of diverging language versions in those cases, the discrepancy at hand has already 

caused litigation costs and thus has already posed an obstacle to the Internal Market, and one 

or more language versions end up with a different meaning than the citizens were previously 

justified to attribute. Therefore, to diminish the risk that institutional multilingualism hampers 

objectives of advancing legal integration and protecting language diversity, EU translation 

needs to be optimized. Subsequent Chapters aim to develop a theory of the most effective 

                                                 
209 In the words of Lönroth, ‘Efficiency, transparency and openness: translation in the European Union’ (2008), p. 

12, 20. 
210 Case 61/79 Amministrazione delle finanze dello Stato v Denkavit italiana Srl. [1980] ECR 01205, par.16 (“The 

court of justice gives to a rule of community law clarifies and defines where necessary the meaning and scope of 

that rule as it must be or ought to have been understood and applied from the time of its coming into force”); and 

Opinion of AG Geelhoed in Case C-402/03 Skov AEG v Bilka Lavprisvarehus A/S [2006] ECR I-00199, par. 83. 
211 Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal SpA [1978], ECR-00629, par. 17-18; 

Case C-402/03 Skov AEG v Bilka Lavprisvarehus A/S [2006] ECR I-00199, par 50; Case C‑415/93 Union royale 

belge des sociétés de football association ASBL v Jean-Marc Bosman, Royal club liégeois SA v Jean-Marc Bosman 

and others and Union des associations européennes de football (UEFA) v Jean-Marc Bosman [1995] ECR I-

04921, par. 141 and Case 24/86 Vincent Blaizot v University of Liège and others [1988] ECR 00379, paragraph 

27; Case 61/79 Amministrazione delle finanze dello Stato v Denkavit italiana Srl. [1980] ECR 01205, par. 16. 
212 See also Derlén (2009:55), who observes that the use of literal interpretation by the Court demonstrate that such 

right to rely on one's language versions does not exist. 
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approach to EU translation in this sense. 

2.6 Conclusion 

The EU’s commitment to language diversity and its pursuit of legal integration stem 

from fundamental EU principles. On the one hand, the EU’s protection of language diversity 

and quality stems from elementary democratic principles and eventually the very legitimacy of 

the institutions themselves. On the other hand, the EU aims to realize its fundamental policy 

goals of advancing the Internal Market and protecting the free movement of goods, persons, 

services and capital through legal integration.  

These objectives set high benchmarks for EU translation. One benchmark is that the EU 

should not disenfranchise citizens or their representatives from understanding the law that binds 

them, solely based on the language they speak. As a consequence, generally applicable EU 

legislation is enacted in 24 languages. Another benchmark is to leave Member States and their 

courts less room in implementing and interpreting the law in diverging ways. To achieve the 

latter, the EU legislator has moved towards increasing regulatory consistency, full and 

increasingly comprehensive harmonization of national contract laws.  

Yet, Institutional multilingualism affects the effectiveness of legislative integration 

measures. EU translation must ensure the utmost accordance between language versions and 

avoid discrepancies affecting, for example, a uniform scope of applicability, a single meaning 

of legal concepts, and consistent modalities and conditions of the rights and obligations set 

forth. The ultimate, combined policy benchmark that legal integration and language diversity 

set is that EU translation produces language versions that beget a uniform interpretation and 

application of EU legislation’s 24 language versions. 
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3 FORMALIZING THE PRIMACY OF 

ENGLISH 

3.1 Introduction 

The first step in assessing current EU translation and preparing an advanced alternative, 

is determining which language version should serve as the source text for EU translation. The 

answer that this Chapter offers is both simple and counterintuitive. It proposes that the English 

language version should be the source text, not just for the purposes of legislative drafting but 

also for the interpretation of EU legislation. Specifically, it suggests the abolishment of equal 

authenticity of language versions. This Chapter’s proposal might on the surface be construed to 

contradict the fundamental EU principles of cultural diversity, equal rights protection, and 

democratic legitimacy. This Chapter will argue to the contrary.  

This Chapter focuses on the implementation of institutional multilingualism. The 

previous Chapter addressed the first three stages of institutional multilingualism. The first, 

rudimentary stage entails the fundamental EU principles of cultural diversity, the protection of 

equal rights and the institutions’ democratic legitimacy. The second stage reflects the 

consequent commitment that EU Institutions have pledged to uphold the diversity and equality 

of languages in Europe. This pledge applies to all 80-some languages spoken in Europe, hence, 

including regional and immigrant minority languages. The third stage entails the framework of 

internal and external institutional multilingualism, applicable to 24 European languages. To 

clarify, the inverted pyramid of Figure 3-1 illustrates the current policy framework in relation 

to the declining number of languages that it involves from the Institutions’ policy rhetoric to its 

everyday application: 

 
Figure 3-1: Policy Framework Institutional Multilingualism 

 

 
 

This Chapter will focus primarily on the final stage, the actual implementation of 

institutional multilingualism with regard to the legislative drafting procedures, as well as the 
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English and notable weight of several other widely spoken languages. Only a limited number 

of EU languages are at the center of the legislative procedure (Section 3.2) and at the center of 

the Court’s practice of interpreting EU legislation (Section 3.3). In fact, English is the 

predominant vehicular and drafting language in the production of EU legislation, and plays a 

special role in the Court’s interpretation of that legislation as well. The Chapter will then argue 

that this reduced institutional multilingualism is irreconcilable with the underlying fundamental 

EU principles as long as EU Institutions chose to uphold its current policy rhetoric (Section 

3.4). It will propose that under certain circumstances this inconsistency can be reduced and 

ultimately solved. The solution that it will propose is to formalize the current practice, hence, 

by elevating the English version as the source text for EU translation and the single authentic 

version for the interpretation of EU legislation (Section 3.5). 

3.2 The Reality of a Reduced Internal Institutional Multilingualism 

3.2.1 A Restricted Number of Official EU Languages 

Before turning to the modest implementation of the overall framework of institutional 

multilingualism, it is important to underscore that the framework itself is already a condensed 

version of the policy commitments to language diversity and equality.1 The EU uses an 

unprecedented number of official languages for any administration to employ. Nonetheless, the 

number is lower than the approximately 80 languages that the institutions acknowledge as being 

spoken in Europe. Operating in 80-plus languages would be both impractical and too 

expensive.2 Although this would seem like a reasonable explanation to most, from a policy 

perspective it does not square with the underlying value of language diversity and equality. 

After all, this value pertains to all European languages, including minority and regional 

languages. Indeed, in information brochures the EU tells its citizens that there can be no “double 

standards” with the languages of smaller Member States or languages that are spoken by smaller 

numbers of Europeans.3 Strictly speaking, all Europeans should have access to information and 

legislation without language barriers. However, EU Institutions operate in only those European 

languages that the Council has granted the status of an official EU language.4 

Otherwise stated, although the number of official EU languages is considerable by most 

standards, by its own standards of language diversity and equal democratic representation, the 

EU effectively deprives a substantial amount of Europeans from communicating with EU 

Institutions and reading the law that binds them in what they consider their mother tongue.5 It 

could be contended that these citizens will probably also speak one of the official EU languages. 

However, making this likelihood part of the justification of current selection of languages would 

contradict the European Parliament’s statement that many citizens still speak only a single 

language.6 Furthermore, some authors justify the selection criterion, reasoning that language 

equality reflects political equality of Member States, hence, exclusively applies to ‘state 

languages’ and, therefore, not necessarily to regional, minority, or other non-official state 

                                                 
1 Baaij (2012c) offers an earlier version of the argument that considerations of principles and practicality make the 

current EU policy on institutional multilingualism inconsistent. 
2 See Mowbray (2010:107), cf. Final Report High Level Group on Multilingualism (2007), p. 19.  
3 European Communities, ‘Many Tongues, One Family’ (2004), p. 8, specifically applying this to both citizens 

and their elected representatives, ibid, p. 19. 
4 One could thus conclude that within the multilingualism policy languages are equal form a cultural point of view 

but not so much from a legal point of view, see Creech (2005: 60). 
5 As argued by Creech (2005: 151) and Mowbray (2010: 100-106). 
6 European Parliament, ‘Never lost in translation’ (2008), p. 2. 
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languages.7 However, other authors points out that having Member States’ official state 

languages as official EU languages may correspond to the traditional scenario of the EU as a 

union of nations but not with the current depiction of the EU as a democratic union of the people 

of Europe.8 Some wonder, therefore, whether the EU is serious with regard to its professed 

deep-seated commitment to language diversity and equality.9 

Leaving aside the limited number of official EU languages, one would expect that the 

Council would at least select languages that are spoken by as many Europeans as possible. The 

current selection criterion, however, does not guarantee such result. Normally, Member States 

are allowed to select which official language they would prefer to have as the official EU 

language when they join the EU.10 Critics point out, however, that this selecting procedure 

sometimes results in selecting EU languages that a relatively minimum number of Europeans 

speak while excluding the other relatively widely spoken languages. For instance, the Council 

allowed Irish, or rather Gaelic, to become an official EU language even though, reportedly, only 

approximately 4% of the Irish, about 1.6 million people, consider Gaelic their mother tongue.11 

Similarly, it selected Maltese as an EU language even though English, already an official and 

working EU language, is Malta’s second official language. In itself, the selection of these 

national languages agrees with the EU’s pledge to protect less familiar languages. Yet, at the 

same the minority language Catalan is not an official EU language, although approximately 10 

million people speak Catalan. That is more than the number of Europeans speaking Danish, 

Finnish, Irish, Latvian, Lithuanian, Maltese, Slovak, Slovene, or Swedish, which are in fact all 

official EU languages.12 Similarly, less people speak Maltese than Welsh or Basque, neither of 

which are official EU languages.13 

EU Institutions have not been mute to such criticism. In response to the disadvantages 

of the current selection criterion of official EU languages, advocates of regional and minority 

languages requested that the EU include as official EU languages all regional languages that 

are official languages of multilingual Member States.14 In 2005, the Council relinquished this 

request to a certain degree. It allowed that, based on individual agreements, EU Institutions may 

employ official state languages that are not also official EU languages.15 It also decided, 

                                                 
7 Urrutia & Lasagabaster (2007: 482). 
8 E.g. Creech (2005: 151), who argues that the costs of multilingualism should be based on the number of speakers 

of a language and not of the official status in a given Member State (ibid, p. 152). The democratic nature of the 

EU is not beyond contention. See for example the German Principle of Democracy, or Demokratieprinzip ex 

Article 20 of the German Constitution, discussed recently by Miller (2014). In recent years, the German 

Constitutional Court (Bundesverfassungsgericht) developed this principle to entail that Germany is the primary 

‘seat’ of democracy, that is, that democratic legitimacy stems from the German people. As a result, the court has 

restricted the breadth and domestic impact of European integration measures whenever that threatens to infringe 

on Germany’s constitutional order. 
9 See Creech (2005: 45, n.180). Others find that the selection process is more driven by politics than practicality, 

as argued by Nicola Smith in ‘Cost in Translation’, E!Sharp (January-February 2007), p. 55-57. 
10 European Commission, ‘Translation at the European Commission – a History’ (2010), p. 54. 
11 See e.g. ‘Catalan, Basque and Galician get EU language boost’, EUobserver (4 July 2006), with reference to 

official figures released in Dublin in 2004 and ‘Cost in Translation’, E!Sharp (January-February 2007), p. 57; 

‘Babbling On – How more official language could eventually mean less diversity’, Economist (13 December 

2006); Weber (2007: 364). 
12 Creech (2005: 153). Catalan is further the official language next to Spanish in the Balearic Island, Catalonia and 

Valencia, as well as the official language of Andorra, see ‘Catalan, Basque and Galician get EU language boost’, 

EUobserver (2006). 
13 See also Creech (2005: 45 n.180, 153). Maltese has around 400,000 native speakers, according to ‘Cost in 

Translation’, E!Sharp (January-February 2007), p. 55 and ‘Europe’s Babel’, Eurotopics (2008). 
14 Final Report High Level Group on Multilingualism (2007), 19. 
15 During its 2667th meeting on 13 June 2005, the same meeting in which the Council decided that Irish would be 

given full status as an official and working language of the Institutions of the European Union. 
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however, that all costs must be borne by the Member States in question.16 Accordingly, on 16 

November 2005, the President of the Committee of the Regions concurred with the Spanish 

Ambassador to the EU that the Committee would use the Spanish regional languages of Catalan, 

Basque, and Galician. Additionally, on 3 July 2006, the Bureau of the European Parliament 

voted, albeit with the smallest possible majority, in support of authorizing EU citizens to 

communicate with the European Parliament in Catalan, Basque, and Galician.17 

Notwithstanding the latter concessions, the fact that the EU will not pay for its Institutions to 

use all of the national languages in the Union, let alone the minority and regional languages, 

amounts to, at the very least, a budgetary cap on its own commitment to language diversity and 

equality and to fundamental democratic values. 

3.2.2 A Narrow Institutional Multilingualism 

The breath of institutional multilingualism is further reduced in terms of the languages 

that internal legislative processes of EU Institutions actually employ on a regular basis. For 

example, legislation is normally drafted, debated, scrutinized and amended in less than 24 

languages. In fact, some say that a de facto ‘pecking order’ of languages exists within EU 

Institutions.18  

For example, the Commission officially uses a limited number of ‘procedural 

languages’, which are English, French, and German.19 In fact, Lönroth observes that, 

notwithstanding the requirement of full translation of legislative proposals, the College of 

Commissioners20 often votes on a draft-proposal that is only available in the three procedural 

languages.21 Others describe that, in those cases, only afterwards do the translators translate the 

draft-proposal into all other official EU languages, usually within 48 hours following the 

College of Commissioners’ meeting.22 Similarly, as pointed out previously in Chapter 2, the 

procedural rules of the Council allow decisions on a legislative proposal to be made on less 

than all language versions, yet only when none of the Council Members opposes.23 Nothing 

prevents the Council therefore from taking a decision on the basis of fewer language versions.24  

Furthermore, while the Parliament is the self-proclaimed “champion of 

multilingualism,” its website admits to take a “pragmatic approach.”25 Indeed, its internal 

institutional multilingualism – the “showcase of European Democracy” – applies to Members 

                                                 
16 Council of the European Union, Press Release, 2667th Council Meeting on General Affairs of 13 June 2005, 

9499/05 (Presse 131), p. 14-15. 
17 As reported on in ‘Catalan, Basque and Galician get EU language boost’, EUobserver (2006), in which it is 

pointed out that this decision did not mean that these three regional languages are included to the working language 

of the European Parliament. 
18 According to Phillipson (2003: 12, 17). 
19 Court of Auditors, Special Report (No 9/2006), C284/8. 
20 See European Union, ‘The European Union Explained: How the European Union Works’ (2013), p. 19, where 

the term ‘College of Commissioners’ is used to refer to the Commission as a ‘team men and women appointed by 

the Member States and Parliament to run the institution and take its decisions’, rather than to the Commission as 

institution. 
21 According to , p. 10; Robinson (2005: 5); and Interview with C, translator at DGT; Interview with D, translator 

at DGT. 
22 Wagner, Bech & Martínez (2002: 10). 
23 Article 14(2) Rules of Procedure of the Council. 
24 Athanassiou (2006: 19). However, the public position is the Council never takes a decision on a legislative 

proposal if the legislative text is not available in all of the official EU languages, Interview with P, managing 

position Directorate 7, Council of the European Union (June 2009). 
25 European Parliament, ‘European Parliament - never lost in translation’ (2008), under the heading ‘Lost in 

Translation?’   
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of Parliament alone, and merely during the Plenaries.26 Effectively, the Parliament has two 

language regimes: one for public deliberations in the Plenary and another, less multilingual one, 

for work performed by the 20 standing committees responsible to organize the work of the 

members of Parliament and review the draft-proposals that reach the Parliament.27 These 

Committees generally employ between 10 and 20 working languages.28 Moreover, in the 

informal negotiations between Parliament and the Council, the so-called ‘Trialogues,’29 a 

maximum of four working languages or ‘delegation languages’ are used.30  

Two strategies of translation show which languages the institutions in fact use more 

often. One example is provided by the ‘SALT’ method, which refers to ‘speak all, listen three’. 

This procedure involves participants in moderately sized meetings speaking in any language 

they select while interpretation is only offered in two or three of the widely employed 

languages, primarily English, French, and German. This procedure follows the assumption that 

the participants in these meetings have sufficient passive knowledge of one or more of these 

widely used languages.31 Second, the European Parliament and the Council make increasing 

use of ‘pivot’ or ‘relay’ translations. Thus, the first translator translates a text drafted in a lesser-

spoken language into one language, while the second translator subsequently translates that 

translation into yet another, atypical language. The widely spoken language, the ‘pivot’ or 

‘relay’ language, thus performs as a bridge between two lesser-spoken languages.32 The 

Parliament uses English, French and German as relay languages, though more often English 

and French.33 The Council uses only English and French.34  

3.2.3 The Primacy of English 

Within the reduced number of languages that EU Institutions use internally, English has 

begun to function as the predominant language of the EU Institutions, specifically in the 

legislative procedures.35 

First, English is the language of choice for procedural matters in the Commission. Until 

the Commission adopts the legislative proposal, the draft-proposal generally exists in only one 

single language version. Furthermore, the actual preparation and drafting of a particular ‘draft-

                                                 
26 See European Parliament, ‘Never lost in translation’ (2008), p. 4, 6; as confirmed by Court of Auditors (2006: 

25) and conform Rules 138(2) and (3), and 150(6) of the Rules of the Procedure of the European Parliament 
27 Athanassiou (2006: 17-18) and Phillipson (2003: 20). See Rules 158(4) of the Rules of Procedure of the 

Parliament, allowing flexibility where members of the committee or delegation agree. 
28 Hakala (2006: 150). 
29 These are tripartite meetings in which the EP, Council and Commission cooperate in achieving agreements at 

first and second reading states and in contribution to the preparation of the work of the Conciliation Committee, 

see Joint Declaration on Practical Arrangements for the Codecision Procedure (2007/C 145/02), 13 June 2007, §§7 

and 8. 
30 Interpretation for this purpose is normally only available in the language of the original draft of the working 

document, Hakala (2006: 159). 
31 European Communities, ‘Many Tongues, One Family’ (2004), p. 20 and Wagner, Bech & Martínez (2002: 106, 

137), which includes an interview with a Member of the European Parliament. 
32 General Secretariat of the Council, ‘Guide for Producing Documents for the Council and Its Preparatory Bodies’ 

(2003), p. 17 and European Union, ‘Many Tongues, One Family’ (2004), p. 19 and See Final Report High Level 

Group on Multilingualism (2007), p. 16. 
33 Parliament’s Replies to Court of Auditors, in Special Report (No 9/2006), C284/26; Final Report High Level 

Group on Multilingualism (2007), p. 16; and European Parliament, ‘The Profession of Translator in the European 

Parliament’ (2009). See also European Parliament, ‘Never lost in translation’ (2008), under the heading The 

Spoken and Written Word, p. 5. 
34 Guggeis (2006: 113) 
35 Yet, it is said that the English in which legislation is drafted and discussed, is not UK English but ‘EU English’, 

which is French based. 
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proposal’ for legislation of the Commission takes place in one of the many permanent or ad hoc 

‘expert groups’.36 These include national governments and lobbyists or private sector experts 

such as veterinarians, tax specialists, or economists as well as representatives of companies, 

trade unions, consumer groups, universities, or economic and social interest groups.37 They may 

originate from every corner of the EU and thus speak different languages. Yet expert groups 

usually draft and discuss their draft-proposals in one or, sometimes two, languages, normally 

at least in English. In 2008, for example, 72.5% of original texts, including those originating 

outside the Commission, were drafted in English, 11.8% in French, 2.7% German, and 13% in 

one of the other EU languages.38 In all, 95% of the acts adopted in the former co-decision 

procedure are drafted in English.39 Consequently, the subject of political deliberations and legal-

linguistic scrutiny is generally the English language version of a legislative proposal.40 Lonröth 

acknowledges that English is both the primary ‘vehicular’ and ‘drafting’ language of EU 

Institutions; legislative documents are most often drafted in English.41 

Second, the European Court of Auditors observed that not only the Commission but also 

the Parliament predominately employs English for practical purposes with occasional use of 

French and German.42 The reason is that normally the language is used that the original drafters 

of the Commission’s draft-proposal used, which, as said, tends to be English.43 Additionally, 

Parliament’s draft-amendments are generally drafted in English, too. Lobbyists write up 

approximately 75-80% of the draft-amendments that the Parliamentary committees and 

individual members of Parliament propose. Here, too, English is used predominantly following 

the language in which the Commission’s draft-proposal was originally written.44 In fact, the 

Court of Auditors reports that most internal documents in Parliament are drafted in English.45 

                                                 
36 Not to be confused with the ‘Comitology’ Committees, which are involved in the implementation of already 

adopted legislation, ex art. 202 EC and the so-called ‘Comitology’ decision, Council Decision (1999/468/EC). See 

for further information about the different committees involved in legislation, Corporate Europe Observatory, 

Briefing Paper (July 2007). 
37 Robinson (2005: 4); Frame (2005: 21). According to the Commission on its website, in order to stay in touch 

with the needs in Europe, it needs the – preferably unbiased – information and expertise from lobbyists in all sorts 

of legal, scientific, social, economic or environmental issues. See Register of Commission Expert Groups, ‘Expert 

Groups Explained’, http://europa.eu/scadplus/glossary/experts_committees_en.htm. There are about 15,000 

lobbyists, working for a number of 2,500 private, public and governmental organizations that influence the 

decision-making of the EU. See e.g. Bomberg et al (2008: 97, 101, 105). This drafting practice can be considered 

to be the result of the Commission’s ‘open door’ policy with regard to lobbyism in the EU. In the field of consumer 

contract law, examples of expert groups are European Contract Law (CFR-net and Network of Member State 

Experts), Consumer Policy Network (CPN) and Review of the Consumer Acquis, all operating under DG SANCO. 

See for a complete oversight of the 986 expert groups in July 2015, Register of Commission Expert Groups, 

http://ec.europa.eu/transparency/regexpert/index.cfm?do=search.result. See also Wagner, Bech & Martínez (2002: 

3, 49) and Corporate Europe Observatory, ‘Lobbying the European Union by Committee’ (2007).  
38 European Communities, ‘Translating for a Multilingual Community’ (2009), p. 6, and Interview with M, legal 

advisor at the DGT. Guggeis & Robinson (2012: 73) report that internal studies in the Council and the Commission 

indicate that more than 80% of texts are drafted in English, with only 10% in French. 
39 Frame (2005: 22); Dragone (2006: 100) and Robinson (2005: 4-5). 
40 See also Guggeis (2006: 114). 
41 Lönroth, ‘Translation Practices in the Commission’ (2006), p. 4. 
42 Court of Auditors, Special Report (No 9/2006), C284/5. The Observer reports, however, that, apart from the 

native German speakers, no one use German in the European Union, in ‘They’re talking our language’, The 

Guardian (2001). 
43 Frame (2005: 22). 
44 Ibid. The European Parliament stated that it regrets that an increasing number of documents put up for vote in 

committees, in particular amendments, are submitted in one language only, see European Parliament, Committee 

on Budgetary Control, ‘Report on Special Report (No 9/2006) of the European Court of Auditors’ (A6-0215/2007), 

p. 3.  
45 Court of Auditors, Special Report (No 9/2006), C284/17. 
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Also within the negotiations between the Council and Parliament, only the language version of 

the base text is indicated as being discussed.46 Accordingly, closed-door political discussions 

and negotiations also occur primarily in English.47 One Member of Parliament is reported to 

have said that without speaking English or French, a Member of Parliament cannot be 

efficacious.48  

Third, within the Council, English is also predominately used. Throughout the 

preparatory phase, the responsible working parties tend to use only a single language version 

of the Commission’s proposal, the version is referred to as the ‘base text’. The base text is 

normally the English version, even in the uncommon event where the Commission’s original 

draft-proposal was composed in a language other than English.49 Yet, the English language 

version of the Commission’s proposal still plays an important role. The reason is that the 

Council translator will not draft the language versions from square one. Instead, they will amend 

the text of the Commission’s original language.50 Translation at the Council level primarily 

involves selecting the correct legal terms, verifying the use of standard formulae, and adhering 

to the agreed-upon terminology for the particular field to which the proposed legislation will 

belong.51 In all, as one Council translator described it, translation at the Council is based on 

previous documents and involves therefore “a lot of cutting and pasting.”52 Additionally, 

English is the primary pivot language used for the purpose of translating from and into the EU-

10 languages, i.e. the languages that the ten Central and Eastern European Member States 

selected as official EU languages. 

Moreover, participants in the legislative process primarily communicate in English in 

informal interactions.53 The significance of the French language has diminished over the years. 

Today, it is helpful to be able to speak French in the legislative institutions, especially in dealing 

with administrative matters, but it is “not a must by any stretch of the imagination.”54 As for the 

German language, approximately 50 Members of Parliament as well as representatives of 18 

European Regions requested an express commitment by Leonard Orban that the German 

language would remain on an equal basis with the other procedural languages of the 

Commission on 10 April 2008.55 Orban replied that German is and remains privileged by its 

nature as one of the procedural languages of the Commission.56 Yet, with respect to the overall 

language use in the EU legislative institutions, German is used only marginally.57  

In sum, of the three principle languages, English, French and German, English is the de 

facto lingua franca of the EU legislative bodies.  

                                                 
46 Gallas (2006: 124). 
47 Hakala (2006: 154-155, 159-160). 
48 In Wagner, Bech & Martínez (2002: 136). It is even said that Members of the European Parliament that do not 

speak English, have a ‘miserable’ time, see ‘They’re talking our language’, The Guardian (2001). 
49 Interview with E, managing position Translation and Document Production, Directorate 3 (Council of the 

European Union) and Guggeis & Robinson (2012: 67). 
50 According to F, managing position Directorate General 7 (Quality of Legislation) of the Council. 
51 Wagner, Bech & Martínez (2002: 48).  
52 Wagner, Bech & Martínez (2002: 122), in an interview with a translator at the Council. 
53 See with regard to the Commission, Robinson (2005: 9); with regard to the Council, Interview with E, managing 

position Translation and Document Production, Directorate 3 (Council of the European Union). Informally, 

delegates from every corner of the European Union discuss and argue in the English language, according to 

‘They’re talking our language’, The Guardian (2001). 
54 Interview with T, former lawyer-linguists at the Council and the Commission. 
55 See ‘Petition calls for German language boost’, EurActive (2008). 
56 Karl-Johan Lönroth made the same statement one year earlier in an interview, Quaderns, ‘”The language of 

Europe is translation” – An Interview with Karl-Johan Lönroth’ (2007), p. 212. 
57 German is hardly used at all, Interview with M, legal advisor at the DGT. Interview with L, terminologist at the 

DGT; Interview with G, translator at the DGT, jurist and former lawyer-linguist at the Court; Interview with T, 

former lawyer-linguists at the Council and the Commission. See further Lönroth, ‘Translation Practices in the 

Commission’ (2006), p. 5 and European Communities, ‘Translating for a Multilingual Community’ (2009), p. 6. 
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3.2.4 Austerity Measures and the Inducement of an Institutional Lingua Franca 

The limited number of languages in which EU Institutions operate and the primacy of 

English as vehicular and drafting language do not rest on happenstance. That is to say, the 

respective language regimes of the legislative institutions do not merely implement the 

rudimentary tenets of institutional multilingualism but also budgetary and efficiency 

constraints. To put it bluntly, multilingualism costs money. For example, in 2005, the 

Commission produced 1,324,000 pages; Parliament produced 1,080,000; and the Council 

457,000.58 According to the Court of Auditors, in 2003, the total combined costs of in-house 

and outsourced freelance translation for the Commission, Parliament, and Council were 

€414.19M.59  

Orban reasoned that these are the costs of safeguarding equal involvement of EU 

citizens in the EU.60 Democracy for the price of a “cup of coffee, as he put it.”61 The Commission 

calculated that, in 2004, the entire costs for both translation and interpretation services that were 

provided for all of the EU Institutions and bodies indeed amounted to €2.28 per EU citizen per 

year.62 It is a “fairly small amount,” the Parliament agrees on its webpage.63 Nonetheless, the 

available budget remained the same while the number of official EU languages increased from 

12 to 23 due to the 2004 and 2007 the enlargements, and the possible language combinations 

between all official EU languages increased as a consequence from 110 to 506. In 2008, Orban 

attributed the lack of additional funding to procedural reasons and assured that the 

multilingualism project is only in its infancy.64 Yet, in 2012, the Parliament reduced the budget 

for its internal multilingualism even further.65 

The budgetary constraints on translation and interpretation services have a definite 

effect on the degree of multilingualism of the institutions’ internal operations. The institutions 

have adopted internal cost-efficiency policies, capping translation and interpretation services. 

Prior to the reorganization, translation and interpretation services were, in principle, provided 

as a matter of formality. Currently, the delivery of interpretation and translation services has 

become increasingly based on an actual need for translation.66  

For example, translations of the Commission’s legislative draft text into all official 

language versions do not occur until the final stages of the conception of the legislative draft-

proposal. The reason is to avoid the need of translating each modification or amendment of the 

original draft proposal or amendment into all of the other languages.67 Lönroth explained that, 

                                                 
58 Court of Auditors, Special Report (No 9/2006), C284/4-6. See for clarification of these numbers, ibid, n7-9. 
59 See Court of Auditors, Special Report (No 9/2006), C284/11-13 and Court of Auditors, Special Report (No 

5/2005), C 291/3. 
60 Orban: Multilingualism ‘cost of democracy’ in EU’ (2008); Orban, ‘The role of multilingualism in 

communicating with EU citizens,’ p. 2. 
61 In the words of Orban, in Orban, ‘Tradition and Cultural Diversity’ (2008), p. 4. The ‘cup of coffee’ symbolism 

was already used in e.g. European Communities, ‘Many Tongues, One Family’ (2004), p. 18. 
62 COM(2005) 596 final, p. 13. 
63 ‘European Parliament – Never lost in translation’ (2008), p. 2. Creech (2005: 26-29) argues, however, that 

internal institutional multilingualism costs are much greater if one takes into consideration the inefficiencies and 

lost productivity due to inadequate translation and interpretation as well as the number of legal proceedings due to 

linguistic discrepancies between various language versions of the same piece of legislation. 
64 Orban: Multilingualism ‘cost of democracy’ in EU’ (2008). 
65 For 2012, the Parliament cut its translation service even further, in an attempt to save EUR 8.6 million, European 

Parliament, Report on budgetary and financial management. Section I: European Parliament Financial year 2012 

(2013/C 188/01). See ‘EU Parliament makes cuts to translation budget,’ EurActiv.com (22/11/2012). 
66 Final Report High Level Group on Multilingualism (2007), p. 16. Council's Replies to Court of Auditors No 

9/2006 (2006), pp. 27-29; Bureau of the European Parliament, Code of Conduct on Multilingualism (2008); 

European Communities, ‘Many Tongues, One Family’ (2004), p. 20. 
67 Court of Auditors, Special Report (No 9/2006), C284/9. 
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if every change to a legislative text must be translated in all languages throughout the legislative 

process, costs would explode.68 Additionally, in 2004 the Commission adopted a policy of 

‘demand management’ in an attempt to reduce the translation output.69 This new strategy limited 

the length of original documents. It also prioritized the translation of documents that the 

Commission had a legal obligation or a political commitment to translate, such as proposals for 

legislation.70  

Likewise, the Council has also decreased its translation practices in recent years. In 

order to prevent repeated translations of different versions of the same text, it adopted a non-

exhaustive list of ‘core documents’ in 2003.71 The political significance of a text, its priority for 

a Presidency program, and time constraints determine which documents make it to this list.72 

Contrary to non-listed documents, core documents such as draft legislation would always 

require translation in all of the official languages, yet only at so-called ‘milestone stages’ or 

‘étapes essentielles’.73 Because of this cost-effective approach, the General Secretariat of the 

Council predicted in 2006 that, over time, the Council would have a more moderate translation 

output for the then 25 Member States than it previously had for 15 Member States.74 

The European Parliament introduced a budgeting approach similar to that of the 

Commission and referred to as ‘controlled full multilingualism’ in its Code of Conduct on 

Multilingualism of 2004. According to the Code, priority is given to interpretation at the plenary 

sittings and translation of the documents put to vote in the Plenary. Less priority is placed on 

political meetings such as the Conciliation Committee, parliamentary committees, and 

miscellaneous administrative needs.75 For example, the parliamentary Committees establish 

their specific ‘linguistic profile’, which determines which language will be utilized.76 In order 

to prevent unnecessary interpretations or translations, translation of preparatory documents and 

interpretation services during committee meetings are not required in all official EU 

languages.77 These committees will thus scrutinize and debate the legislative proposal and 

prepare the discussion in the plenary by using approximately 10 to 20 working languages.78 

Moreover, relatively smaller meetings may decide to work with fewer languages than the 

Committee working languages or even with only one working language.79  

While the cited cost-strategies leave the translation of legislative drafts unaffected, they 

do rationalize a limited degree of multilingualism applicable to decision-making processes that 

precede and surround legislative drafts. Some authors defend these strategies by arguing that 

allowing drafters to write their contribution in their mother tongue, would consume a 

                                                 
68 Interview with E, managing position Translation and Document Production, Directorate 3 (Council of the 

European Union). Cf. ‘EU Translation Policy ‘here to stay’’, EurActiv.com (25 February 2008). See also 

Phillipson (2003: 120). 
69 Communication from Vice-President Kinnock (SEC(2004)638/6); European Commission. ‘Translation in a 

Multilingual Community Managing Supply and Demand in the Commission until the End of 2006 15 July 2005’ 

(2005), (SEC(2005) 984. 
70 European Commission, Memo (MEMO/05/10), p. 3; and Lönroth, ‘Efficiency, transparency and openness: 

translation in the European Union’ (2008), p. 13.  
71 See Guggeis (2006: 112-113). 
72 See also Council’s Replies to Court of Auditors, Special Report (No 9/2006), C284/29. In the light of the 

Council’s new strategy, only these core documents were translated into the languages of the accessing Member 

States in 2004 and 2007 (the so-called “EU-10 languages”).  
73 Guggeis & Robinson (2012: 67). These authors add that Member States are granted an annual budget for 

interpretation, within which they can decide for which meetings they request interpretation services. 
74 Council’s Replies to Court of Auditors, Special Report (No 9/2006), C284/27. 
75 See artt. 1 and 2 Bureau of the European Parliament, Code of Conduct on Multilingualism (2008). 
76 Court of Auditors, Special Report (No 9/2006), C284/9. 
77 Court of Auditors, Special Report (No 9/2006), C284/6, 17 and 22. 
78 Hakala (2006: 150). 
79 European Parliament – Never Lost in Translation’ (2008), under the heading Lost in Translation? 
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considerable amount of time and would impose an additional burden on translation services.80 

Nonetheless, contrary to the basic tenets of internal institutional multilingualism, these 

strategies do facilitate the development of an institutional lingua franca.  

Undoubtedly, the development of an institutional lingua franca cannot be fully 

attributed to cost-cutting measures of the EU policy on multilingualism. Even when participants 

in the legislative procedure get an opportunity to speak in their mother tongue, they may 

continue to prefer, or simply need to use an official EU language that is more widely known.81 

The use of a base text in the Council, for example, makes it easier for many of those involved 

in the preparatory phase to communicate about the legislative proposal.82 Indeed, according to 

Lönroth, the choice for English, French and German as the Commission’s procedural languages 

has always been a pragmatic one.83 French and German were two of the four original official 

languages, and the national languages of the two largest founding Member States. In addition, 

French is one of the official languages in two other founding Member States, Belgium and 

Luxembourg. The English language gained traction after the subsequent accession by the 

United Kingdom and Ireland to the EU in 1973. English took over the role of predominant 

vehicular and drafting language around 2000, after successive accessions of Member States in 

which more people spoke English than French and German, exemplified by Sweden and 

Finland in 1995.84 

Yet, as interpretation and translation services are increasingly need-based, participants 

in the internal legislative process are effectively encouraged to employ wider-used rather than 

more ‘exotic’ EU languages. Stated otherwise, cost-cutting strategies essentially accelerate the 

predominant use of a single or at best a small number of languages. 

3.3 Lifting the ‘Veil’ of Equal Authenticity 

3.3.1 The Court’s Limited Use of Comparative Language Analyses 

The legislative practices of EU Institutions demonstrate a rationed implementation of 

institutional multilingualism. This modest reality of the Institutions’ language policies mirrors 

the interpretation practices of the Court. That is to say, the Court’s actual interpretation methods 

often fail to live up to its own interpretation canons that underscore the need for interpreting 

EU legislation in light of all language versions. Specifically, while equal authenticity already 

applies to a significant yet limited number of European languages, the following quantitative 

analyses will demonstrate that the idea of equal authenticity does not manifest itself, at least not 

at the highest court in the EU. 

As described in the previous Chapter, equal authenticity means that each language 

version contributes equally to the overall textual meaning of the legislative instrument at hand. 

                                                 
80 Wagner, Bech & Martínez (2002: 71). 
81 According to Court of Auditors, Special Report (No 5/2005), C 291/5-7. Cf. Hakala (2006: 159-160). 
82 According to F, managing position Directorate General 7 (Quality of Legislation) of the Council As a 

consequence of the common use of English in the Council, the English translation unit at the DG A III is 

significantly more occupied with the editing of original texts than other language units, Court of Auditors, Special 

Report (No 9/2006), C284/17. 
83 See Lönroth, ‘Efficiency, transparency and openness: translation in the European Union’ (2008), p. 10. 

Currently, in the Commission English tends to be used in technical and economic matters and French in areas of 

law and culture, according to Athanassiou (2006: 20). 
84 Interview with L, terminologist at the DGT; Interview with G, translator at the DGT, jurist and former lawyer-

linguist at the Court; Interview with E, managing position Translation and Document Production, Directorate 3 

(Council of the European Union). Cf. observations by Frame (2005: 21) and Creech (2005: 39). In that respect, 

even if Great Britain would leave the EU, a so-called ‘Brexit’, English would likely retain its predominance as 

vehicular and drafting language. 
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Moreover, a uniform interpretation of EU legislation requires consideration of all its language 

versions. Otherwise stated, all 24 languages jointly comprise the textual meaning of EU 

legislation. Strictly speaking, an interpreter cannot deem an EU legislative text clear and 

unambiguous until he/she has assessed the meaning of the legislative text in all its language 

versions. Consequently, one would expect that a comparison of language versions is a typical 

element of the Court’s interpretation of EU legislation.  

The data in this section demonstrate the contrary in two respects: in reality the Court 

rarely includes a comparative language analysis of EU legislation, and when it does, it often 

considers only a limited number of EU languages. First, with regard to the Court’s limited use 

of comparative language analyses, between 1960 and 2010, the Court adopted 8,716 judgments. 

In only 246 of these judgments the Court’s reasoning included an explicit comparison or an 

assessment of more than a single language version. Otherwise stated, on average a mere 2.8% 

of the Court’s cases are ‘language cases.’ Figure 3-2 demonstrates that this practice remained 

consistent over the years; between 1960 and 2010, the percentage of all judgments that include 

a comparative language analysis varies between approximately 1 and 4 percent per five-year 

intervals: 
 

Figure 3-2: Court’s ‘Language Cases’ (1960-2010), percentage of all Court’s judgments per five 

year interval85 

 

 
 

The low percentage of language cases is remarkable, especially in cases where the Court 

was asked to provide preliminary rulings on the interpretation of the Treaties and of secondary 

Community legislation. The reason is that preliminary rulings ex art. 267 TFEU specifically 

intend to ensure the uniform interpretation and application of Community law.86 It would be 

justifiable, therefore, to assume that, at least in these procedures, the Court would explicitly 

compare language versions. However, the Court included a comparative language analysis in 

only 200 out of the 4,814 preliminary rulings that the Court delivered between 1960 and 2010, 

                                                 
85 Annex: Language Cases (1960-2010) lists all 246 cases included in Figure 3-2, hence, all cases cited in this 

Chapter as ‘language cases.’ 
86 See European Union Committee, House of Lords, ‘The Future Role of the European Court of Justice’ (2004), p. 

10. The ECJ also has the final say in establishing the meaning of Community Law in procedures against EU 

Institutions or Member States for failure to fulfill their respective obligations (Art. 260 TFEU); the annulment of 

legislative measures of the EU Institutions (Art. 263 TFEU) and in appeals to judgments of the Court of First 

Instance (Art. 256(1) TFEU). 
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hence, 4.2%, of these cases. This percentage does not vary significantly from the average of 

language cases in all procedures, as portrayed by Figure 3-2.  

Second, when the Court explicitly compares language versions, it often neglects to 

include all versions. For example, in the 2007 Frederik Granberg case, the Court only cites the 

Swedish, English, Italian, and Polish versions."87 At other times, the Court simply refers to a 

comparative language analysis without mentioning any specific language versions. This is 

exemplified by the Lahti Energia Oy case, in which the Court merely states that a particular 

interpretation of an ‘incineration plant’ was clear from a comparison of “the various language 

versions” of Article 3(4) Directive 2000/76.88 Yet, quantitatively assessing whether or not the 

Court includes all official languages depends on how many language versions count as ‘all.’ 

That is, it depends at which moment in time one counts: the time when EU adopted an 

instrument, ex tunc, or when the Court interprets it, ex nunc. In other words, does an interpreter 

need to compare the language versions in which the instrument in question was adopted, or the 

versions in force at the moment of interpretation? Particularly with older legislative 

instruments, the number of official EU languages at the time of adoption is often less than when 

the Court interprets it. After all, between 1960 and 2010, the number of official EU languages 

increased exponentially from four to twenty-three.  

AG Stix-Hackl mentions in the 2003 Terra Baubedarf-Handel case that standard 

procedure indeed entails taking into consideration only those language versions that were 

originally authentic.89 The Court’s decisions do not provide a conclusive answer, however. In 

only four of its judgments between 1960 and 2010 does the Court explicitly states that it 

compares versions that were “authentic” or “in force” at the time of adoption.90 For example, in 

the 1996 Reisdorf case, the Court only compares “… the different language versions of those 

provisions which were authentic at the time of adoption of the Sixth Directive confirm that 

interpretation.”91 In fact, a quantitative assessment of the Court’s own routines exhibit only 

minimal consistency. Since the number of language versions ex tunc is the same or lower than 

the number ex nunc, the most charitable assessment of the Court’s practice of comparing all 

language versions, is taking the number ex tunc as measuring rod. Figure 3-3 illustrates how 

often the Court includes in its comparative language analyses the number of languages ex tunc:  
 

  

                                                 
87 Case C-330/05 Criminal proceedings against Fredrik Granberg [2007] ECR I-09871, par. 38 and 39. 
88 Case C-317/07 Lahti Energia Oy [2008] ECR I-09051, par. 20; Directive 2000/76/EC of the European 

Parliament and of the Council of 4 December 2000 on the incineration of waste, OJ L 332, 28.12.2000, p. 91–111. 
89 Opinion of AG Stix-Hackl in Case C-152/02 Terra Baubedarf-Handel GmbH v Finanzamt Osterholz-

Scharmbeck [2004] ECR I-05583, par. 39. Moreover, Article 4 of Regulation 1958/1 stipulates that only 

“regulations and other documents of general application shall be drafted in the official languages.” Since decisions 

are not generally binding instruments, not all its available languages are necessarily equally authentic. The Court 

in Case C-361/01 P Christina Kik v Office for harmonisation in the Internal Market (OHIM) [2003] ECR I-8283, 

par. 87 and Opinion of AG Sharpston in Case C-56/06 Euro Tex Textilverwertung GmbH v Hauptzollamt Duisburg 

[2007] ECR I-04859, par 16, acknowledge this. The same applies to certain Agreements between specific Member 

States. 
90 Case C-85/95 John Reisdorf v Finanzamt Köln-West  [1996] ECR I-06257, par 22; Case C-257/00 Nani 

Givane and Others v Secretary of State for the Home Department [2003] ECR I-00345; Case C-135/03 

Commission of the European Communities v Kingdom of Spain [2005] ECR I-6909, par. 33; Case C-130/95 Bernd 

Giloy v Hauptzollamt Frankfurt am Main-Ost [1997] ECR I-04291, par. 48. 
91 Case C-85/95 John Reisdorf v Finanzamt Köln-West  [1996] ECR I-06257, par. 22 and the Opinion of 

Advocate Fennelly in his case, par. 17. See also the Opinion of AG Stix-Hackl in Case C-152/02 Terra Baubedarf-

Handel GmbH v Finanzamt Osterholz-Scharmbeck [2004] ECR I-05583, par. 40 



 

57 

Figure 3-3: Languages Authentic ex tunc included in Court’s comparative language analysis (1960-

2010), number and percentage split 

 

 
 

 

 

Figure 3-3 demonstrates that, between 1960 and 2010, the Court included the exact 

number of equally authentic languages ex tunc in merely 15 judgments. This is 6% of all 246 

judgments wherein comparative language analyses were included. In contrast, in 33 judgments 

(13%), it included more languages than the ones in force ex tunc. This would suggest that the 

Court in those cases would include language versions ex nunc.  

Figure 3-3 also lists 75 cases (31%) in which the Court simply said that it was comparing 

all versions, without mentioning which ones. Hence, these judgments are not conclusive as to 

whether the Court meant all language versions ex tunc or ex nunc. In all other cases, the Court 

compared less than the number of language versions ex tunc, or said that it was comparing most 

or several language versions, without specifying whether the Court meant ex tunc or ex nunc. 

The most charitable conclusion is therefore that the Court takes into consideration at least all 

equally authentic languages in approximately half of all comparative language analyses that the 

Court expressly performs. In the other half, the Court employs less. Consequently, 

notwithstanding its repeated interpretation canons, between 1960 and 2010, the Court compared 

all language versions in only 1.4% of all judgments that it delivered in this period. 

3.3.2 Nuancing the Need for Language Comparative Analyses 

The Court’s limited commitment to its own canons of multilingual interpretation asks 

for a reasonable explanation. One such explanation is offered by several of the Court’s 

judgments that suggest that a comparison of language versions is only required when a 

legislative provision is ambiguous on its face. The condition of doubt echoes a well-known 

principle of interpretation referred to as the ‘acte clair’ doctrine, derived from the Latin maxim 

‘in claris non fit interpretatio’. This doctrine indicates that when a legal text is immediately 

clear and unambiguous, it does not require further interpretation in the strict sense.92 In the 

                                                 
92 See on the acte clair doctrine in general terms, including e.g. Vogenauer (2005: 239, 358-360, 384 and 400); 
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aforementioned judgment of the 1967 Van der Vecht case, the Court, for the first time, writes 

that, “…in cases of doubt,” the pending provision should be interpreted and applied in 

accordance with the other versions.93 In the 2009 Erhard Eschig case, the Court repeated this 

canon, adding that this is “settled case-law.”94 At a seminar, Advocate General Sharpston 

acknowledged that, in practice, judges, their cabinets, and Advocates-General often only 

examine those language versions that they happen to understand. The purpose of such marginal 

examination is merely to discover whether there are any manifest inconsistencies between 

versions.95 

Yet, it is not clear that the acte clair doctrine is consistent with other decisions of the 

Court. Between 1960 and 2010, the Court cites the condition of doubt in only 13 of 44 

judgments in which it explicitly states a need to compare language versions, thus a mere 

29.89%. Other judgments of the Court even appear to rule out an acte clair explanation. In the 

1997 Ferriere Nord case the Court observed that the other versions of the provision diverged 

from the version that the appellant had relied upon. The Court held that even when an individual 

language version is clear and unambiguous, courts need to interpret and apply EU legislation 

in accordance to the other versions.96 Likewise, in the 2002 Netherlands v Commission case, 

the Court ruled that the Netherlands government was not justified in relying on the Dutch 

version of the pending instrument because a comparison with the other version would have 

exposed the “manifest error” that it contained.97 In the 2012 A Oy case, the Court then stated 

that it is settled case law that the interpretation of EU legislation must “take account of possible 

divergence between the different language versions of that provision.”98  

In contrast, a more plausible explanation for the Court’s incoherent interpretation 

practice is that it is as much restrained by practical or budgetary constraints as the legislative 

EU Institutions. AG Jacob’s Opinion to the 1997 Wiener case alludes to this conclusion. He 

contends that, in many cases, a stringent requirement of continuously comparing all authentic 

language versions would involve "a disproportionate effort on the part of the national courts.”99 

Consequently, the limited comparison of language versions in the Court’s practices of 

interpretation of EU legislation resembles the justification that the Court allowed of the limited 

multilingual practices of EU legislative bodies and agencies. 

                                                 
Vogenauer (2012: 834-5); Vogenauer (2007: 130-4); and Brown & Kennedy (2000: 230-231). See further on the 

acte clair doctrine specifically in the Court’s case law in the context of other interpretation methods, Bengoetxea 

(1993: 198-199, 205-206), Bredimas (1978: 15) and Calster (1997: 376). 
93 Case 19-67 Bestuur der Sociale Verzekeringsbank v J. H. van der Vecht [1967] ECR 00345, p. 353. 
94 Case C-199/08 Erhard Eschig v UNIQA Sachversicherung AG [2009] ECR I-08295, par. 38 
95 Said by Eleanor V.E. Sharpston, Advocate General of the Court of Justice of the EU during joint seminar with 

Cornelis J.W. Baaij at the European Parliament: “Multilingualism and the Transposition of EU Legislation in 

Member States,” (Luxembourg, October 2010). Sharpston further added that in a perfect world all versions would 

be compared every time, but that we simply do not live in a perfect world. 
96 Case C-219/95 Ferriere Nord SpA v Commission of the European Communities [1997] ECR I-04411, par. 15. 
97 Case C-132/99 Kingdom of the Netherlands v Commission of the European Communities [2002] ECR 2002 I-

02709, par. 23-25. See for a similar stance, Case C-385/02 Commission of the European Communities v Italian 

Republic [2004] ECR I-08121, par. 36. 
98 Case C-33/11 A Oy [2012] ECR 00000, par. 24, referring to Case C-382/02 Cimber Air A/S v Skatteministeriet 

[2004] ECR I-08379, par. 38. 
99 Opinion of AG Jacobs in Case C-338/95 Wiener S.I. GmbH v Hauptzollamt Emmerich [1997] ECR I-6495, par. 

65. See for a similar stance, see Opinion AG Mengozzi  (par. 41-42) in Case C-32/08 Fundación Española para 

la Innovación de la Artesanía (FEIA) v Cul de Sac Espacio Creativo SL and Acierta Product & Position SA [2009] 

ECR I-05611. Dannemann et al (2010: 74) agree, writing that the national courts’ linguistic resources will 

determine the degree in which they will compare which language versions, referring to the “fascinating work” of 

Derlèn (2009). 
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3.3.3 The Court’s Inclination towards Certain Languages 

The question that the foregoing raises is whether the Court’s limited rate of comparative 

language analyses mirrors the practice of legislative institutions to use some languages more 

often than others. In terms of the Court’s interpretation practices, this question asks whether the 

Court consults some language versions more often than it does others. Figure 3-4 lists all of 

current 24 official EU languages and indicates how often the Court included these in its 

comparative language analyses between 1960 and 2010: 
 

Figure 3-4: Language Versions Explicitly Included in Court’s Language Comparisons (1960-2010), 

number and percentage split 

 
 

It demonstrates that the Court most often explicitly consults the same languages that EU 

Institutions most often use as vehicular and drafting languages: German, English, and French. 

The Italian, Dutch, Danish and Spanish language versions follow suit. Since these numbers 

might be skewed, since these languages have been official EU languages for longer than others, 

Figure 3-5 shows the same poll but then for the last 5 years of this period, 2005-2010: 
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Figure 3-5: Language Versions Explicitly Included in Court’s Language Comparisons (2005-2010), 

number and percentage split 

 
It shows that the Court cites the same seven languages most often in its comparisons, 

albeit in slightly different order. Yet, these numbers are not yet fully indicative of the Court’s 

inclinations toward certain languages. After all, these results might be influenced by the fact 

whether these languages were also the language of the case, that is, the language in which the 

procedure of the case officially has been conducted.100 After all, the Court would likely include 

the version of that language in its comparison. Therefore, Figure 3-6 lists the seven languages 

that the Court most often cites in the same period between 2005 and 2010 and shows how often 

these languages were the procedural language of the case:  

 
  

                                                 
100 The Rules of Procedure of the Court determine that, in the event of preliminary procedures, the language of the 

case will be the language of the national court or tribunal that referred the case to the Court, Art. 36(3) Rules of 

Procedure of the Court. In appeal cases against decisions of the General Court, the language of the case will be the 

language of the case, Art. 2(a) Rules of Procedure of the Court. In all other circumstances, the applicant is allowed 

to select the language of the case, except when the defendant is a Member State or a national of a Member State. 

In those cases the language of the case will be the official language of that Member State, Art. 37(1)(a) Rules of 

Procedure of the Court, except when a request otherwise is granted, Art. 37(1)(b) and (c). 
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Figure 3-6: Language Versions Explicitly Included in Language Comparison by Court and being 

Language of the Case (2005-2010), number and percentage split 

 

 
These numbers show that in most cases where the Court cited these seven languages 

these languages were not the language of the case. There might be a few simple explanations 

for the Court’s inclination to consulting these languages. First, these are the most widely spoken 

Germanic and Romance languages in Europe, respectively, and some of the widely spoken 

languages in Europe overall.101 With regard to the five most cited languages, a former lawyer-

linguist writes that French, English, German, Spanish, and Italian are used internally by the 

Court as ‘pivot’ languages.102 Moreover, she describes that a number of advocates general draft 

their opinions in these pivot languages rather than in their mother tongue.103 Additionally, the 

number of citations for the Dutch and Danish languages might subsequently be explained by 

the fact that someone who masters the German language would most likely be able to 

marginally check the Dutch and Danish versions, as all of these are North Germanic languages. 

The same might apply to Roman languages, such as French, Italian or Spanish.104 

3.3.4 The Weight of the English Language Version 

The actual primacy of English in the drafting of EU legislation raises the question 

                                                 
101 The best-known EU languages in 2001, either as mother tongue or foreign language, were English, German, 

French, Italian, Spanish, Dutch and Greek. According to European Communities, ‘Many Tongues, One Family’ 

(2004), p. 5. 
102 McAuliffe (2008: 810-811). German is used for the combination of Polish and Estonian; English for Czech and 

Lithuanian; Spanish for Hungarian and Latvian; and Italian for Slovene and Slovak. As one former lawyer-linguist 

of the Court writes, French is a ‘natural’ pivot language for all other official languages, as this is the working 

language of the Court, Ibid, 809 and 811-812. 
103 Ibid, 817). 
104 The quantitative analyses in this section do not explain the relatively high citation rate for specifically Italian, 

as compared to French, the working language of the Court. The only indication of the likelihood of a relative larger 

number of employees from Italy comes from the European Commission’s Civil Service, which indicates that 

Italian civil servants are the third largest group, after Belgian and French. European Commission, Staff Figures, 

available at ‘Staff Demographics for Commission;’ 

http://ec.europa.eu/civil_service/docs/europa_sp2_bs_nat_x_grade_en.pdf.  
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whether the Court has a particular inclination to the English language version for the 

interpretation of EU legislation. To answer this question, Figure 3-7 and Figure 3-8 list the 

seven languages that the Court most often cites in its comparisons of language versions, in the 

same periods as above, namely 1960-2010 and 2005-2010. Specifically, these Figures survey 

the number of times that the Court interprets the legal provision in question in accordance or in 

conflict with these seven languages.  

 
Figure 3-7: Preferred and Dismissed Language Versions by the Court (1960-2010), number and 

percentage split 

 
Figure 3-8: Preferred and Dismissed Language Versions by the Court (2005-2010), number and 

percentage split 

 
 

Together, Figure 3-7 and Figure 3-8 demonstrate that in almost all cases where the 

Court’s language comparison includes the English version, the Court interprets the provision at 

hand in agreement with the meaning that it attributes to the English language version. It does 

this in relation to the English language version more often than the other six listed languages. 
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Hence, not only is the English version one of the two most cited language versions, it is also 

the cited version that the Court most agrees with. 

These numbers do not provide evidence that judges or their cabinets deliberately or 

mechanically take the English version more seriously than other versions. And even if this 

would be proven, the numbers neither show that the reason is that English is the language of 

choice for drafting EU legislation.105 Nonetheless, the data does suggest that the English 

language version is most often the version that the Court agrees upon. In this respect, when 

language versions diverge, a uniform interpretation of EU law would most likely be one that 

agrees with the meaning of the English version. In fact, unless future testing demonstrates 

otherwise, this predication amounts to a de facto interpretation canon of the Court. It is true that 

this would unsettle the rule of equal authenticity, which maintains that all language versions 

carry equal weight. Yet, an English-first canon may not be that improbable after all. In her 

Opinion in the 2005 Igor Simutenkov case, AG Stix-Hackl proposed that when a comparison of 

language versions does not provide a sufficiently clear meaning of the legislative text:  

"…recourse should be had to a quite different method, namely the method under which 

one proceeds [sic] on the basis of the original text, hence the version … which served 

as the source text for the translations into the other languages." 106  

In sum, the quantitative analyses of this section reveal that some language versions are 

more ‘equally’ authentic than others, at least in the Court’s own practice of offering a uniform 

interpretation of diverging language versions. Especially the English version has significant 

weight. In this respect, the limited level of multilingualism in the Court’s interpretation 

practices resembles the one in the legislative institutions. 

3.4 A Failed Justification of a Reduced Institutional Multilingualism 

3.4.1 Reconciling a Practice with Its Principles 

The foregoing sections demonstrate that a limited number of languages and particularly 

the English language dominate institutional multilingualism. Both for the purpose of legislative 

drafting and legal interpretation, the source text of EU legislation is the English language 

version. However, it does not follow that this is also appropriate. It does not yet answer the 

question whether English should be the source text. In fact, at face value, the opposite seems to 

be the case. After all, there exists an apparent discrepancy between the practical and budgetary 

constraints on institutional multilingualism and the underlying democratic principles of 

language diversity.107 While the legislative EU Institutions and the Court predominately use a 

limited number of languages and in particular English, their public proclamations invoke 

fundamental principles to explain a profound commitment to language diversity and equality.  

This discrepancy reveals a deep inconsistency in the EU’s policy on institutional 

                                                 
105 Yet, McAuliffe (2008: 810-817) writes that, notwithstanding the fact that French is formally the Court’s 

principal language, the Court is increasingly using English in internal and informal communications. 
106 Case C-265/03 Igor Simutenkov v Ministerio de Educación y Cultura and Real Federación Española de Fútbol 

[2005] ECR I-2579, Opinion of AG Stix-Hackl, par. 19. However, in this case the instrument at hand was the 

Agreement on partnership and cooperation establishing a partnership between the European Communities and 

their Member States, of one part, and the Russian Federation, of the other part (OJ L 327, 28.11.1997, p. 1–69). 

As this instrument was a trading agreement between governments, Stix-Hackl’s canon may therefore be understood 

only apply to these instruments and not EU legislation in general. 
107 Cf. Dannemann et al (2010: 73), cf. McAuliffe (2011). 
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multilingualism. It is an impasse. After all, while the EU has good reasons to commit to the 

diversity and equality of European languages, its budgetary constraints seem equally 

reasonable. Even so, the impasse must be solved. A coherent and consistent approach is not 

only one of EU’s principles of good governance,108 it is also necessary to justify the primacy of 

a small number of languages or even a single language as the source text for legislative drafting 

and legal interpretation. This section will demonstrate, however, that EU Institutions to date 

have failed to offer an adequate account of its limited implementation of institutional 

multilingualism in light of its underlying principled language. It demonstrates that the 

institutions essentially either deny that a principle of institutional multilingualism exists, or 

argue that if it does exist, it must be balanced against principles of efficacy.109 As it turns out, 

the basic flaw within these arguments is that the underlying policy commitments and 

fundamental principles are violated in the attempt to maintain and reconcile both institutional 

multilingualism and the internal primacy of a single or small number of languages. 

3.4.2 Denying a Principle of Multilingualism 

The first part of the solution that EU Institutions have offered to justify a limited 

implementation of institutional multilingualism is simply to deny a principle of institutional 

multilingualism exists. A clear illustration of this argument is offered by the 2001 judgment of 

the General Court in Kik v. OHIM110 and, in appeal, the 2003 judgment of the Court of Justice 

of the European Union (the ‘Court’) in Kik v. OHIM.111 The Office for Harmonisation in the 

Internal Market (Trade Marks and Designs), or ‘OHIM,’ is an EU agency. Its language regime 

consists of English, French, German, Italian, and Spanish. Christina Kik took legal action 

against OHIM on the basis that its language regime is at odds with fundamental principle of 

equality of official EU languages, which she claimed is incorporated in Regulation No 

1/1958.112 This principle, she reasoned, does not allow infringement based on pure convenience 

or economic considerations such as the costs of translations.113  

Both the Commission and the Council intervened in the proceedings and disagreed with 

Kik’s position, arguing that Council Regulation No. 1958/1 does entail a principle of 

Community law that commands an absolute equality between the official EU languages.114 The 

Council reasoned that, if it were, Art. 290 EC – currently Article 342 TFEU – would not have 

authorized the Council to determine the rules governing the Institutions.115 Since Council 

Regulation 1958/1 contains no “fixed principle of Community Law,” the Council reasoned, it 

was entitled to derogate from it.116 It concluded that assigning a limited number of languages 

to the OHIM was the result of a reasonable balancing of the interests involved, one of which 

being the available budget.117  

                                                 
108 See COM(2015) 215 final, p. 9; White Paper, Communication COM(2001) 428 final, p. 7. 
109 An earlier version of this following analysis was published in Baaij (2012c). 
110 General Court Judgment of 12 July 2001, Case T-120/99 Christina Kik v Office for Harmonisation in the 

Internal Market (Trade Marks and Designs) (OHIM) [2001] ECR II-2235. 
111 Case C-361/01 P Christina Kik v Office for harmonisation in the Internal Market (OHIM) [2003] ECR I-8283. 
112 Ibid, par 51. 
113 Ibid, par 52, 55-56 
114 Case C-361/01 P, Christina Kik v Office for harmonisation in the Internal Market (OHIM) [2003] ECR I-8283, 

par. 74 and Case T-120/99 Christina Kik v Office for Harmonisation in the Internal Market (Trade Marks and 

Designs) (OHIM) [2001] ECR II-2235, par. 51. 
115 Case T-120/99 Christina Kik v Office for Harmonisation in the Internal Market (Trade Marks and Designs) 

(OHIM) [2001] ECR II-2235, par. 52. 
116 Ibid, par. 51. 
117 Ibid, par. 53-54. 
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Both the General Court and the Court concurred with the Commission and the Council. 

The General Court expressed explicitly that the EU Treaties authorize the Council to determine 

the language regime of EU bodies and thus allow the Council to derogate from Council 

Regulation 1958/1 in a subsequent regulation, which it, in fact, did when determining the 

language regime of the OHIM.118 On appeal, the Court stated that the EU Treaties do not 

provide any evidence of a general principle of Community law, which would entitle every 

citizen in all circumstances to obtain a language version of any document that may affect his or 

her interests.119 Moreover, both the General Court and the Court ascertained that the Council 

acted appropriately by selecting the most widely known European languages for the OHIM as 

it thus avoided the risk that language barriers would disadvantage the other party.120 According 

to this view, the legal framework of institutional multilingualism does not generate a general 

legal principle of institutional multilingualism.121 It is merely an appeal to act.122  

3.4.3 Balancing Against a Principle of Administrative Efficiency 

AG Poiares Maduro in his Opinion in the Eurojust case in 2004 offered the second part 

of the EU’s explanation for the limited realization of institutional multilingualism.123 Poiares 

Maduro concedes to a principle of multilingualism in the EU that applies to all Institutions and 

bodies of the EU.124 He associates this principle to the democratic principle expressed in Article 

4 of Council Regulation 1958/1, which provides that European citizens, without language 

barriers, experience equal access to the EU Institutions and to the legal texts that they produce. 

125 Yet, he indicates that the principle of multilingualism is not absolute but, instead, relative to 

practical restrictions of “institutional and administrative life” as long as these restrictions are 

limited and justified.126  

Poiares Maduro explains that there is another principle that works in addition to a 

principle of multilingualism, i.e., a principle of ‘administrative efficiency’. According to this 

principle, EU Institutions must be granted a certain degree of “operational autonomy” to ensure 

                                                 
118 Ibid, par. 58. Cf. Athanassiou (2006: 11) and Bobek (2007: 58). In another case in 2010, the General Court 

agreed that the Council and no other Institutions such as the Commission is entitled to diverge from Regulation 

No. 1/1958, General Court Judgment of 20 November 2008 in Case T‑185/05 Italian Republic v Commission of 

the European Communities [2008] II-03207, par. 89. This is contrary to what Poiares Maduro reasoned in Case C-

160/03 Kingdom of Spain v Eurojust [2005] ECR I-02077. He suggested that on the basis of article 6 of Council 

Regulation 1958/1, other EU Institutions than the Council may also diverge from the language rules provided by 

the Regulation, though not other than for the purposes of their internal operational needs, par. 48, Opinion. 
119 Case C-361/01 P Christina Kik v Office for harmonisation in the Internal Market (OHIM) [2003] ECR I-8283, 

par. 82, which has been repeated by AG Kokott in his Opinion of 18 September 2007 in Case C-161/06 Skoma-

Lux sro v Celní ředitelství Olomou [2007] ECR I-10869, par. 37. The Court also agreed with the General Court 

that the language rules in the Treaty do not apply to the OHIM, as the Treaty only mentions the Parliament, 

Council, Commission and several other EU Institutions, but not the OHIM, Case C-361/01 P Christina Kik v Office 

for harmonisation in the Internal Market (OHIM) [2003] ECR I-8283, par. 83, cf. Case T-120/99 Christina Kik v 

Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) [2001] ECR II-2235, par. 

64. 
120 Case C-361/01 P Christina Kik v Office for harmonisation in the Internal Market (OHIM) [2003] ECR I-8283, 

par. 94 and Case T-120/99 Christina Kik v Office for Harmonisation in the Internal Market (Trade Marks and 

Designs) (OHIM) [2001] ECR II-2235, par. 63. 
121 Schilling (2009: 1231, 1234). 
122 Mowbray (2010:98) and Urrutia & Lasagabaster (2007: 482, 488). 
123 Case C-160/03 Kingdom of Spain v Eurojust [2005] ECR I-02077. 
124 Ibid, par. 40 Opinion. 
125 Opinion AG Poiares Maduro in Case C-160/03 Kingdom of Spain v Eurojust [2005] ECR I-02077, par. 43. 
126 Ibid, par. 40 Opinion. 
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their proper functioning and functional needs.127 A system of “all-embracing linguistic 

pluralism” is, “in practice, unworkable and economically intolerable.” In that respect, at least 

the Council is permitted to diverge from Council Regulation 1958/1, as long as such divergence 

is “appropriate and proportionate” and does not instigate unjustified discrimination, it is not 

subject to certain restrictions.128 He adds that, as long as the internal language regimes do not 

negatively affect the entitlements of those who communicate with the EU Institutions, the value 

of language diversity and language equality do not play as significant a role within the 

institutions anyway.129 In effect, Poiares Maduro’s line of reasoning is somewhat schizophrenic: 

while the EU Institutions strongly associated the diversity of languages in Europe with the deep-

seated value of cultural diversity, internally the institutions treat language diversity as a mere 

practical or technical matter.130 

The idea of balancing a principle of multilingualism against a principle of efficacy 

agrees with the perspective of Lönroth, who, during an interview, argued the value of 

multilingualism should be weighted heavier with regard to the external relations of the EU 

Institutions than the internal language regime.131 According to the High Level Group on 

Multilingualism, EU Institutions may take measures to make their language arrangement more 

efficient provided that "political priorities" are observed.132  

Taking into consideration the interpretation of Poiares Maduro, the Kik-rulings might 

be understood to demonstrate that even if multilingualism is a principle, it is a relative one. In 

a 2012 case between Italy and the Commission,133 the Commission explicitly referred to EU 

Institutions as requiring a certain ‘operational autonomy’.134 The Court agreed in its judgment 

in this case; it reinforced that the practical issue of translation capacity might indeed be a 

legitimate limitation of the principles of non-discrimination and proportionality. Yet, it added, 

the burden of institutional multilingualism must be insurmountable and objectively justified.135 

Based on this view, the language regimes of EU Institutions involve a necessary balance 

between conflicting interests as well as an appropriate linguistic solution to practical 

difficulties.136 Hence, ultimately, practical and financial circumstances compromise the equality 

of EU languages.137 

3.4.4 The Failure to Reconcile Efficacy with Fundamental Principles 

The argument that the various EU Institutions have offered to reconcile a limited 

implementation of institutional multilingualism fails on two accounts. First, the debate about if 

a principle of multilingualism exists has lost its significance. Since 1 December 2009, the date 

                                                 
127 Ibid, par. 47 Opinion, with referencing Judgments of the Court in Case 208/80 Rt. Hon. Lord Bruce of 

Donington v Eric Gordon Aspden [1981[ ECR 02205, par. 17 and Case 5/85 AKZO Chemie BV and AKZO 

Chemie UK Ltd v Commission of the European Communities [1986] 02585, par. 37. 
128 Case C-160/03 Kingdom of Spain v Eurojust [2005] ECR I-02077, Opinion, par. 44, 45 and 49. 
129 Ibid, par. 46 Opinion. 
130 As argued by Phillipson (2003: 21). 
131 See Lönroth, ‘Translation Practices in the Commission’ (2006), p. 2 and Quaderns, ‘”The language of Europe 

is translation” – An Interview with Karl-Johan Lönroth’ (2007), 214. 
132 Final Report High Level Group on Multilingualism (2007), p 16. 
133 C-566/10 P Italian Republic v European Commission [2012] ECR 00000. 
134 Ibid, par. 27. 
135 Ibid, par. 76, 88, 98. In Case T-218/06 Neurim Pharmaceuticals (1991) Ltd v Office for Harmonisation in the 

Internal Market (Trade Marks and Designs) (OHIM) [2008] II-02275, the General Court reiterated that any 

divergence by the Council from Regulation No. 1/1958 is allowed when this decision is not in conflict with the 

principle of proportionality (par. 54). 
136 Athanassiou (2006: 12). 
137 Cf. Phillipson (2003: 8). 
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the Treaty of Lisbon entered into force, the Charter of Fundamental Rights of the European 

Union enjoys the same legal status as the Treaties.138 Consequently, the EU’s commitment to 

language diversity and equality is no longer an unwritten and disputed principle, but a 

fundamental right expressly posited by the Treaty on European Union. It compels EU 

Institutions unambiguously to afford the opportunity for every person to be able to 

communicate with EU Institutions in any of the official EU languages; to respect language 

diversity; and to refrain from discriminating on the grounds of language.139 Hence, on these 

grounds, it is unconvincing to relegate the fundamental importance multilingualism.  

Second, offsetting a principle of multilingualism by other principles is not persuasive. 

It is true that the idea of balancing contrary principles is nothing new, in legal theory,140 or in 

the make-up of the EU. As to the latter, the Treaty’s requirements are not unrestricted. Article 

52(1) of the Charter allows limitations on the exercise of these rights and freedoms. Yet, this 

provision restricts these limitations to those provided by law, while adding that these limitations 

must respect the “essence of those rights and freedoms.” Article 52(1) further confines these 

limitations by stating that these must be “proportional,” “necessary,” and “genuinely meet 

objectives of general interest recognized by the Union or the need to protect the rights and 

freedoms of others.”141  

However, these rules do not necessarily warrant the predominant use of a small number 

of languages and the primacy of English, both in the drafting and interpretation of EU law. 

After all, the internal budgetary measures and practical restrictions are not stipulated by law: 

they originate from internal guidelines and factual processes. Yet, even if these restrictions were 

permitted under posited law, it is not clear whether they sufficiently respect the “essence” of 

the fundamental language rights of the Charter. After all, at least according to the institutions’ 

principled rhetoric, the citizens’ representatives should work in their own language in order to 

best represent their countrymen. Even if individual representatives prefer not to work in their 

language, one would still expect that the language regimes would either encourage or at least 

facilitate the use of one’s mother tongue in all instances. It also remains to be seen whether the 

current state of institutional multilingualism is “necessary.” If actions speak louder than words, 

the EU Institutions might consider increasing rather than decreasing the budget in order to meet 

the expenses of institutional multilingualism. After all, if the current costs amount to a mere 

annual cup of coffee per citizen, then why not increase the budget to the cost of two cups, or 

three?  

There is a third, more pressing reason why Poiares Maduro’s explanation of a limited 

institutional multilingualism does not hold up. Let us assume that there is no principle of 

multilingualism, that is, a principle demanding full institutional multilingualism, or that such a 

principle is offset by a principle of Administrative Efficiency. The problem with that conclusion 

would be that, one, EU’s policy commitments to language diversity and equality should be 

pivoted and, two, that this would directly fly in the face of the underlying fundamental 

principles of cultural diversity, the protection of equal rights, and the democratic legitimacy of 

                                                 
138 Article 6(1) TEU. 
139 Pace Articles 22, 21 respectively 44(4) of the Charter of Fundamental Rights of the European Union, OJ 2007/C 

303/01, 14 December 2007.  
140 In contemporary legal theory, most prominently Dworkin (1978: 12, 156, 217-219). 
141 Moreover, under Article 53, these limitations cannot be interpreted as restricting the human rights and 

fundamental freedoms that for example the European Convention for the Protection of Human Rights and 

Fundamental Freedoms provide. In that respect, Article 14 of that Convention prohibits discrimination on the 

grounds of language, but does cite exceptions. With regard to the protection and encouragement of regional and 

minority languages minority languages, Art. 10 of the European Charter for Regional or Minority Languages 

(1992) does suggest leaving Administrative authorities and public services room for budgetary and practical 

exceptions, as it speaks of “as far as this is reasonably possible.” 
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the EU Institutions. Examining external institutional multilingualism, it is difficult to imagine 

instances where it would be "appropriate" or "proportionate" to prevent a citizen speaking a 

minority language from fully understanding the law that binds him or her merely because of the 

language he or she happens to speak. In respect to internal institutional multilingualism, the 

Parliament expressly declared that “technical and budgetary arguments can, in no 

circumstances, justify” a reduction in the number of the EU’s working languages.142  

In a similar fashion, the normative fundamentals underlying institutional 

multilingualism do not sit well with the Court’s marginal comparisons of language versions in 

the course of interpreting EU legislation. This interpretation practice affects Europeans 

asymmetrically. After all, giving more weight to the meaning of a limited number of language 

versions on a structural basis means that the citizens speaking other languages are more likely 

to find out that they read the ‘wrong’ language version of the law that binds them. 

To conclude, since the EU Institutions have invoked fundamental EU principles as the 

foundations of institutional multilingualism, the proverbial cat is out of the bag. It would be 

difficult to reverse course without risking the credibility of either institutional multilingualism 

or EU’s elementary values. Indeed, aligning the profound testament to fundamental EU 

principles to EU’s ever increasing budgetary restrictions requires certain argumentative 

gymnastics. Some go so far as to say that only “an effective dose of hypocrisy” can bridge the 

discrepancy between the high principle of equal value of all EU languages and the everyday 

practice in which only a minimal number or one language is used.143 

3.5 To Recognize English as Institutional and Pan-European Lingua Franca 

3.5.1 A Proposal for a Single Original and Authentic Language Version 

There is a way out of the seemingly unbridgeable contradiction between the modest 

implementation of institutional multilingualism and the underlying fundamental EU principles. 

The solution that this section proposes entails that, first, EU Institutions adjust the framework 

of institutional multilingualism to the practical and budgetary needs of administrative 

efficiency, and formalize English as EU’s an institutional lingua franca. Second, the solution 

suggests subsequently that the EU adjusts its policy commitments to language diversity and 

equality to this new institutional framework and begins embracing and stimulating the current 

emergent practice of EU citizens of using English as pan-European lingua franca.144  

In short, the here proposed solution entails that English will serve as both the official 

source text for EU translation and the official original version for the purpose of interpreting of 

EU law. It thus entails the end of equal authenticity. More precisely, the solution proposes a 

change of course at the third and second level of the inverted pyramid of Figure 3-1, i.e. the 

overall normative framework of internal institutional multilingualism and the underlying 

modalities of EU’s policy commitments to the respecting the diversity and equality of 

Europeans. The arguments in this section will demonstrate that by doing so the EU would be 

capable of both meeting the needs of the first and fourth layers of the policy pyramid; the 

organizational needs of everyday operations, as well as the prerequisites of cultural diversity, 

                                                 
142 It made this statement in a resolution that applied to the use of the official languages in all institutions of the 

European Union, not merely in the Parliament: Recital G, European Parliament Resolution on the use of the official 

languages in the institutions of the European Union (1995); 
143 De Swaan (2005). 
144 This proposal does not necessarily require the elimination of equal authenticity of language versions of EU 

Treaties, yet it is not precluded either. Article 33 of the Vienna Convention on the Law of Treaties (23 May 1969) 

stipulates that language versions of treaties are equally authoritative in each language unless the parties to the 

treaty agree otherwise. 
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equal rights, and a democratic legitimacy. 

3.5.2 Adjusting Institutional Multilingualism: Replacing the Failed Promise of Equal 

Authenticity 

Accepting English as an institutional lingua franca compensates for the failure of the 

rule of equal authenticity to live up to its promise. In fact, strictly speaking, equal authenticity 

precludes rather than facilitates citizens to understand the law that binds them without language 

barriers. That is, if each version contributes equally to the overall textual meaning of the 

legislative act, strictly speaking, every language version must be consulted before a reliance on 

one version can be verified. This is indeed what the Court has declared in its interpretation 

canons: a uniform interpretation of EU law requires taking account of all language versions in 

equal measure. Consequently, equal authenticity does not allow citizens to rely on their 

language version alone. They should consult the other language versions in order to be certain 

that their version is not diverging from others. Ultimately, European citizens may rely on the 

language versions that they understand, yet only to the extent that they are equally bound by 

the language versions that they cannot read.145 In other words, if all language versions are 

equally authentic, than none is.  

It is true that with or without the rule of equal authenticity, language versions may and 

perhaps also diverge to some extent. In fact, the previous case law analyses demonstrate that 

notwithstanding equal authenticity, in reality some languages play a more important role in 

determining the content of EU law. However, the rule of equal authenticity adds insult to injury 

by suggesting to citizens that their versions carry equal weight in establishing the meaning of 

the law. The current ‘veil’ of equal authenticity hides the reality that if one desires to know 

what the correct interpretation of EU legislation is, one needs to first examine the languages 

that the Court tends to look at: the German, English, French, Italian, Dutch, Danish and Spanish 

language versions. It further conceals the particular efficacy of presuming the correctness of the 

English version. 

Abolishing the rule of equal authenticity in favor of English as the original and authentic 

language version of EU’s multilingualism secondary legislation, improves the consistency of 

EU’s policy narrative in three ways. First, if one language version has the status of original and 

authentic version, it would uncover a clear and predictable benchmark for assessing the 

correctness of all other versions. It would thus replace the opaque array of interpretation canons 

by which the Court currently binds national courts to an undistinguishable degree of 

comparative language analysis. Second, with one language version as the authentic version, the 

demands of comparative language analyses could become manageable. After all, since all other 

language versions will be official translations, they would not be taken into account, except for 

those relevant to the legal dispute in question.  

Furthermore, courts will have an easier task in resolving possible discrepancies with a 

single language version as a point of reference. In effect, this alternative normative framework 

of institutional multilingualism will finally resemble the Court’s current interpretation 

practices. Third, the new framework would also reflect the current reality of EU legislative 

drafting. In fact, it would enable the legislative and interpretative practices to cohere in greater 

degree. That is to say, if the rules of procedure of EU Institutions would formalize the current 

role of the English version as original draft-text and base text for further amendments, the point 

of reference in interpretation would in fact be the original legislative text that the original 

political actors drafted, scrutinized, debated and finalized. 

                                                 
145 As argued by Van Calster (1997: 365). 
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3.5.3 Adjusting Language Diversity and Equality: A Pan-European Lingua Franca 

Notwithstanding the advantage of adjusting the framework of institutional 

multilingualism to lift English to the level of original and sole authentic legislative text, it also 

raises an obvious question. After all, how would an institutional lingua franca fit the EU’s 

policy commitments to language diversity and equality and, moreover, the fundamental 

principles of cultural diversity, equal rights protection and democratic legitimacy? On its own 

accord, it would not solve the potential disenfranchisement of EU citizens who only read 

language versions other than the authentic text and who are represented by non-native English 

speakers within the EU Institutions.146  

These disadvantages may be attributed to a decision that accepts the primacy of English. 

However, these disadvantages already exist under the implementation of the current framework, 

in which a limited number of languages and English in particular are the unofficial primary 

institutional languages. Therefore, instead of trying to make the new institutional 

multilingualism conform to the EU’s commitment to language diversity and equality, perhaps 

the latter should be adjusted to the former, as long as these commitments adhere to the 

fundamental principles of cultural diversity and equal rights protection. To this end, the 

following arguments support a solution that compels the EU to actively support the use of 

English as a pan-European lingua franca.147 

Language diversity has only minimal advantages if people do not understand or speak 

each other’s languages.148 Linguistic differences may even obstruct rather than represent a 

common European tradition and a common European culture.149 The Commission agreed and 

observed that when both individuals and business speak different languages, they potentially 

broaden rather than close the communication gap between different cultures.150 With regard to 

the advancement of the Internal Market specifically, the Commission fears, language barriers 

are just as obstructive to the free movement of employment as physical barriers.151 On the one 

hand, it expressed the belief that consumers feel uneasy about language problems when dealing 

with foreign traders in after-sales services.152 On the other hand, the Commission argued that 

companies that cannot conduct business in multiple languages forfeit their competitive edge.153 

One would expect that the EU Institutions would therefore welcome a pan-European 

                                                 
146 Proposals from the Group of Intellectuals for intercultural Dialogue (2008), p. 5. See also Creech (2005: 45). 

Cf. Interview with M, legal advisor at the DGT. 
147 An earlier, succinct version of this proposal was published in Baaij (2012c). 
148 Cf. Final Report High Level Group on Multilingualism (2007), p. 6. 
149 Rundle (1946: 47). See also ‘Never mind the treaty squabbles. Europe’s real problem is Babel’, The Guardian, 

18 October 2007, in which it is argued that one of Europe’s challenges is to create a ‘fellow feeling’ while speaking 

different languages such as is the case in for example India and South-Africa. 
150 Communication COM(2008) 566 final, p. 5 
151 European Commission Staff Working Paper SEC(2002) 1234, p. 6. See also e.g. Orban, ‘Introductory 

Statement’ (2006), p. 4; Lönroth, ‘Efficiency, transparency and openness: translation in the European Union’ 

(2008), p. 8 and Orban, ‘The role of multilingualism in communicating with EU citizens,’ p. 2. 
152 Staff Working Paper, Impact Assessment Report (2008), p. 12, where reference is made to European Consumer 

Centre Network, ‘The European Online Marketplace’ (2005). 
153 European Commission Staff Working Paper SEC(2002) 1234, p. 6 and Recommendations from the Business 

Forum for Multilingualism (2008), p. 5-6. The Business Forum for Multilingualism in 2008 agreed that businesses 

that are able to speak their customers’ own language throughout Europe afford an opportunity for an intra-

European expansion of business, Recommendations from the Business Forum for Multilingualism (2008), p. 9-

11. However, the Commission itself stated in an earlier instance that consumers are perhaps more concerned about 

divergences between contract laws than about language differences, Staff Working Paper, Impact Assessment 

Report (2008), p. 8, 40. The European Commission Study on Language and Translation in International Law and 

EU Law (2012), pp. 81, 84-85, agrees that language differences between traders and their customers merely pose 

a ‘soft barrier to trade’. Businesses may feel encumbered by being required to provide certain information to 

consumers in the latter’s language but do not consider this as much of a major obstacle to cross-border trade. 
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lingua franca. Instead, they have emphasized the need for EU citizens to speak multiple 

languages, under the umbrella of the ‘lifelong learning’ program.154 Specifically, the 

Commission declared that every European citizen should be able to communicate in a minimum 

of two languages in addition to his or her mother tongue in support of the conclusions of the 

Barcelona summit of the European Council on 15 and 16 March of 2002.155 Without learning 

other languages, it explained, Europe would be multi-cultural rather than inter-cultural.156 

Multilingualism, the Commission expressed, is the bond between cultures157 and can remediate 

linguistic and cultural obstacles in Europe.158 Moreover, the Commission emphasized that 

learning other languages advances the freedom of movement and employment and improves 

competitiveness of businesses.159 Promoting a ‘multilingual economy’ is, therefore, one of the 

targets under the EU policy on multilingualism.160 

In addition to promoting the learning of foreign languages, the Commission has actively 

discouraged European citizens and businesses to learn a lingua franca. Although it admits to 

the convenience of English as a shared medium for basic communication, it believes that 

English would ultimately reduce the much-valued linguistic and cultural diversity.161 A lingua 

franca is not enough, it maintained, if the goal is to achieve true mutual cultural understanding 

between European citizens and a genuine integration of migrants into local communities.162 The 

Commission considers the learning lesser-known languages therefore more appropriate.163 The 

so-called ‘Group of Intellectuals for Intercultural Dialogue,’ a think-tank established by the 

Commission and chaired by Franco-Lebanese writer Amin Maalouf, suggested that one of the 

two foreign languages that Europeans should learn could very well be a lingua franca.164 

Nonetheless, it agreed with the Commission’s stance that the use of English as a lingua franca 

would impoverish the culturally rich English language into a ‘straitjacketed’ instrument of 

                                                 
154 See ‘Education and Training – Supporting Education and Training in Europe and Beyond:’ 

http://ec.europa.eu/education/lifelong-learning-programme/doc78_en.htm (accessed July 2015). The 
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competitiveness’; Communication COM(2008) 566 final, p. 7 and Communication COM(2005) 596 final, p. 9-10 
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‘Translating the European Future’ (2008), p. 2; Athanassiou (2006: 7).  
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of origin, mainly, they feel, due to the lack of sufficient skills in foreign languages, Orban, ‘Multilingualism - an 

Intercultural Dialogue’ (2008), p. 7. 
161 The Committee of the Regions cautioned against supporting the emergence of a de facto lingua franca, see 

Opinion of the Committee of the Regions (OJ C 073, 2003), §1.6. 
162 Communication from the Commission COM(2003) 449 final, p. 4 and Communication COM(2005) 356 final, 

p. 3 and SEC(2002) 1234, p. 7. See also Orban: Multilingualism ‘cost of democracy’ in EU’ (2008).  
163 European Communities, ‘Many Tongues, One Family’ (2004), p. 7, 22; European Commission Staff Working 

Paper SEC(2002) 1234, p. 6; European Communities, 2007b, pp. 5-6, 9-11.] 
164 Proposals from the Group of Intellectuals for intercultural Dialogue (2007), p. 7. 
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global communication.165 Additionally, the European Economic and Social Committee 

acknowledged that the majority of Europeans speak English but that a lingua franca does not 

afford the opportunity for any genuine comprehension of other cultures.166  

The EU’s resistance to the spontaneous advancement of English as a pan-European 

lingua franca is in direct contradiction with its commitment to cultural diversity and the equal 

rights protection. First, as to cultural diversity, a lingua franca can actually advance the 

intercultural communication.167 Indeed, if a Dutch citizen would learn two lesser-known 

European languages in addition to his/her mother tongue, for example Danish and Maltese, 

he/she would be able to speak with, and learn the culture of only the speaker of those minority 

languages. However, he/she would be unable to talk to, and thus experience a cultural exchange 

with other fellow EU citizens. In other words, cultural integration in Europe does not benefit 

from all Europeans speaking two lesser-known languages. If the EU is serious about Europeans 

getting to know each other, one would expect it to welcome and encourage the mastery of at 

the very least, one common, shared language. After all, this would facilitate all European to 

converse with all Europeans, without obviously giving up their own mother tongue, and without 

precluding learning additional, lesser-known languages. A lingua franca thus supports the EU’s 

commitment to cultural diversity. 

Second, in relation to equal rights protection, a pan-European lingua franca helps 

protect against the discrimination of some Europeans on the basis of language. First, English is 

currently already the most frequently spoken foreign language by EU citizens and most 

commonly employed throughout the EU.168 Additionally, SME’s are also found to perceive 

English as the preferred language of business.169 In brief, as the High Level Group on 

Multilingualism recapped in 2007, English has become both an international and an intra-

European ‘vehicle of direct communication’.170 Moreover, the numbers of European citizens 

who speak English as their first foreign language will most likely increase in years to come as 

surveys demonstrate that children are increasingly learning English as their first foreign 

language at school.171 However, these numbers imply that there is a decreasing minority that 

does not master the English language. These citizens are therefore ‘out of the loop’, so to speak; 

they fail to partake in the conversation of English-speaking Europe. Hence, some scholars 

correctly point out that failing to stimulate the learning of an established lingua franca will 

disadvantage those who do not already speak this language.172 Otherwise stated, the EU’s 

reluctance to accept and encourage the learning of English is in fact disenfranchising a minority 

group on the basis of language. 

                                                 
165 Proposals from the Group of Intellectuals for intercultural Dialogue (2007), p. 9-10 
166 Opinion of the European Economic and Social Committee (2003/C 85/126), §3.10.2. In that respect, already in 

1946 Rundle argued that the suppression of even a single European language would be a ‘cultural disaster’ or a 

‘major tragedy’ for European culture in general, see Rundle (1946: 158). Likewise, Schulze, professor for general 

linguistics at the University of Munich, ascertains that languages transmit the cultural knowledge of a group of 

speakers; therefore, the loss of a language can mean the loss of that knowledge, Schulze (2007). See similarly, 

‘They’re talking our language’, The Guardian (2001), where it is argued that the death of a language entails the 

“the slow obliteration of oral traditions.” 
167 Cf. De Swaan (2001: 10) and De Swaan (2005). 
168 English was used by more Europeans (47%) than German (30%) and French (23%), Eurobarometer 63.4, 

Special Note: ‘Europeans and languages’ (2005), p. 1-5, 7; Eurobarometer 54 Special: ‘Europeans and Languages’ 

(2001), §1.2.1, §2.1.1; Special Barometer ‘European and their Languages’ (2006), p. 4, 6-8, 12. See for a linguistic 

analysis of ‘Euro-English’, Forche (2012). 
169 CILT & InterAct International, ELAN: Effects on the European Economy of Shortages of Foreign Language 

Skills in Enterprise (2006), p. 6. 
170 Final Report High Level Group on Multilingualism (2007), p. 7. 
171 See European Communities, ‘Many Tongues, One Family’ (2004), p. 5; European Commission Staff Working 

Paper SEC(2002) 1234, p. 7. Final Report High Level Group on Multilingualism (2007), p. 7; Special Barometer 

‘European and their Languages’ (February 2006), p. 13. 
172 Phillipson (2003: 7) and Schulze (2007). 
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A policy change that would encourage the present natural development of English as a 

pan-European lingua franca will thus allow EU Institutions to formalize English as institutional 

lingua franca without contradicting the fundamental principles of cultural diversity, equal rights 

protection and democratic legitimacy. If one day all EU citizens, including those that act as 

national representatives within the Institutions, would speak English with sufficient 

proficiency, the downsides of a single original, authentic English version of EU legislation 

would diminish. There would be no disenfranchisement from the legislative process or from 

understanding the ensuing legislative texts. After all, drafters and politicians would be able to 

sufficiently understand the original legislative draft texts, and the deliberations that surround 

them, while citizens could adequately compare and check their language versions with the 

original, authentic English version. Moreover, support for the primacy of English in Europe and 

within its institutions does not necessitate the EU to give up the current use of the 24 EU 

languages, or prevent them for using even more languages. What it would do is create the 

availability of a default or fallback language for all instances in which institutional 

multilingualism, in reality, cannot fulfill its promises. 

3.5.4 The Practical and Political Feasibility of Formalizing the Primacy of English 

The foregoing lays out the viewpoint that formalizing English as the original and one 

and only authentic language version of EU legislation might be controversial yet defensible if 

not commendable. Yet, to some it may still appear as practically inconceivable as it is politically 

unrealistic.  

First, since the proposal does not abolish institutional multilingualism but merely 

formalizes its current implementation, it makes EU’s overall language policy more consistent 

and reliable, requiring the cancellation of none of the existing translation and interpretation 

services. Specifically, since practical and budgetary considerations already constrain the degree 

of multilingualism in both drafting and interpretation of EU legislation, the actual 

transformation would be minimal. English is already the de facto institutional lingua franca. 

Promoting English as the official drafting and vehicular language would therefore have little 

consequence in practice. Furthermore, ‘single authenticity’ will primarily lessen the already 

apparently unbearable burden on courts to compare language versions, besides increasing the 

predictability of the outcome of textual interpretations. It would neither change the Court’s 

current tendency to interpret EU legislation in conformity with the meaning of the English 

version. Additionally, turning to the support for a pan-European lingua franca, the current EU’s 

line of reasoning would only need marginal tweaking. It could simply encourage that the first 

foreign language that citizens learn, is English, and the second language one of personal choice. 

Secondly, formalizing English would be politically feasible. It is true that some consider 

that any support for English or several widely spoken European languages as institutional 

lingua franca would be in conflict with the political equality of its Member States.173 Indeed, 

Parliament declared expressly that the equality of the official EU languages is a cornerstone of 

the ‘political equality’ of its Member States.174 It is a component of the ‘Community Method’, 

the Commission added, that all Member States, regardless of their size, are treated equally.175 

Some might even think of the move to violate Article 4(2) TEU, which requires the EU to 

respect the national identity of its Member States and protect their official language or 

                                                 
173 European Commission, ‘Translation at the European Commission – a History’ (2010), p. 57; ‘EU Translation 

Policy ‘here to stay’’, EurActiv.com (25 February 2008). 
174 Art. I(1) European Parliament Resolution on the use of the official languages in the institutions of the European 

Union (1995). 
175 White Paper, Communication COM(2001) 428 final, p. 6. 
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languages.176 Hence, when the EU would start promoting English as a pan-European lingua 

franca, it would likely be met with political repercussions.  

The threat of political backlash has limited force, however. After all, the legislative 

institutions have already shown willingness to diminish or relativize the breadth of institutional 

multilingualism, both in practice and in the previously discussed Kik-cases. Likewise, the Court 

has already accepted that equal authenticity in practice generally applies to a limited number of 

languages spoken by Europeans. Moreover, political backlash has neither followed the 

Commission’s existing use of only three procedural languages, nor the single authentic version 

of the Court’s judgments. Lastly, recent reconfigurations of the Commission’s portfolios 

suggest that at least the Commission is begun to wind down its previously unyielding 

commitment to multilingualism. In 2004, “multilingualism,” for the very first time, emerged as 

a distinct policy field of the Commission: on 22 November, under the presidency of José 

Manuel Barroso, Ján Figel was appointed to the post “Education, Training, and Culture and 

Multilingualism.” Subsequently, from 1 January 2007 to 9 February 2010, multilingualism 

became a separate Commissioner’s post held by Leonard Orban.177 However, beginning in 2010, 

multilingualism was subsumed under a wider-ranging Commissioners post, “Education, 

Culture, Multilingualism, and Youth,” to which Androulla Vassiliou was appointed. The slow 

demotion of multilingualism as portfolio came to completion in 2014, when multilingualism 

ceased to be part of any portfolio altogether.178 

These might signal that a further reduction of the numbers of languages to a single 

institutional lingua franca, and a single authentic language version of EU legislation, may turn 

out to be politically tolerable in time. Still, if political compromise so requires, the EU might 

opt for more two or three languages as drafting and equally authentic language versions.179 In 

any event, English should be included, in order to capitalize on the fact that it is already the 

predominantly shared language of both the majority of Europeans and participants in the 

legislative process.180 

                                                 
176 See for further elaboration by the Court on this provision, Case C‑202/11 Anton Las v PSA Antwerp NV. [2012] 

ECR 00000, particularly par. 26-27 and 31-34. 
177 Orban’s overarching mission was the realization of a “truly multilingual European society,” see e.g. ‘Political 

Agenda for Multilingualism’ (MEMO/07/80). Indeed, the Commission’s commitment to multilingualism appeared 

to be more than a mere “ideological hobby horse” of the European Union, as asserted in the Final Report High 

Level Group on Multilingualism (2007), p. 22. On 20 September 2006 the Commission, as announced in the 2005 

communication, instigated the High Level Group on Multilingualism, which was asked to gather ideas and good 

practices from Member States and stakeholders, and make recommendations to the Commission. Commission 

Decision (2006/644/EC); see Communication COM(2005) 596 final, p. 15. 
178 This involves the Commission of the European Union for the period of 2014-2019. Commissioner Tibor 

Navracsics’ Portfolio “Education, Culture, Youth and Sport” neither carries the term ‘multilingualism’ in its title, 

nor does its description mention multilingualism or language learning as one of the portfolio’s responsibilities, see 

European Commission, ‘Tibor Navracsics: Education, Culture, Youth and Sport:’ 

http://ec.europa.eu/commission/2014-2019/navracsics_en. 
179 Yet, this alternative would be less advantageous. In order to attain the same benefits as a single language, the 

institutions should actually draft these versions simultaneously, like Canada and Switzerland do, while the Court 

should include them in its comparisons for each interpretative undertaking. The disadvantage of choosing more 

language versions is therefore that the gains would become contingent on these institutions meeting these 

conditions; an uncertainty not generated by choosing a single language. Still, if the EU would choose three 

languages after all, the most likely candidates would be English, German and French. These languages are spoken 

by the most number of Europeans, and already function as the Commission’s procedural languages. See 

Eurobarometer 63.4, Special Note: ‘Europeans and languages’ (2005), p. 7; Eurobarometer 54 Special: ‘Europeans 

and Languages’ (2001), §1.2.1, §2.1.1. 
180 However, some authors argue that English is not necessarily the most practical language to function as lingua 

franca for the EU. Some authors argue that EU’s deep-seated legal structures are inspired by French law, hence, 

continental law, while English still resonate with common law, see Guggeis & Robinson (2012: 73); Pozzo (2012: 

186); and Husa (2012: 167-170) and Interview with G, translator at the DGT, jurist and former lawyer-linguist at 

the Court. Yet, the literature does not provide strong examples of palpable difficulties that the cited issue causes. 
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3.6 Concluding Remarks 

This Chapter argued that a coherent policy on institutional multilingualism requires 

English as the source text for EU translation. No property intrinsic to the English language 

commands this solution. In theory, the source text could be any language. However, for this 

solution to work, it must follow the contingent yet inescapable fact that English is the language 

that has become the predominant vehicular and drafting language of the institutions, as well as 

the primary shared language among EU citizens. In other words, this Chapter’s promotion of 

English as an official source and sole authentic text of EU legislation concedes to the actual 

practical and budgetary restraints of multilingual legislative drafting and interpreting EU law. 

Formalizing the actual primacy of English would publically uncover and rationalize the current 

legislation and interpretation practices. 

Moreover, respect for the fundamental principles of cultural diversity, equal rights 

protection and democratic legitimacy demands the acceptance of the current primacy of English 

and the formalization of it as the original and authentic text of EU legislation. It would reduce 

the disenfranchisement of citizens and their representatives on the basis of language to a 

minimum, only if the EU would begin to accept and promote the current development of a pan-

European lingua franca. 

Thus, the Chapter’s advice is that the Council amends Regulation 1/1958 so that English 

will serve as the primary drafting language for the purpose of legislative drafting. At the same 

time, the Court should overturn its case law and abolish equal authenticity of all language 

versions for the purpose of interpreting the meaning of EU law. To guarantee all the benefits 

cited, it is all the more important that translators and jurist-linguists translate the original 

English text into the other language versions with the outmost precision. After all, once 24 

language versions no longer carry any weight, let alone equal weight, in determining the content 

of law. Sameness in meaning must come from actual concordance between language versions. 

What this concordance should entail and how EU translation should best achieve this objective, 

is the subject of the subsequent Chapters. 
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4 THE MIXED APPROACH OF CURRENT 

EU TRANSLATION 

4.1 Introduction 

This Chapter will introduce a theoretical framework and uses it to assess the 

effectiveness of current EU translation practices. This theoretical framework distinguishes 

between translation methods and translation orientations, and subsequently between ‘source-

oriented’ and ‘receiver-oriented’ translation. It is based on the dichotomy between two distinct 

approaches to translation that Friedrich Daniel Ernst Schleiermacher expounds in “Über die 

verschiedenen Methoden des Übersezens” in 1813. By introducing this framework, this Chapter 

does not imply that translators, jurist-linguists, and other participants in the legislative 

procedure actually observe these theoretical considerations deliberately and purposively. 

Rather, when this Chapter attributes the use of orientations and methods to EU translation, it 

refers to those characteristics that fit, explain or justify the basic tenets of each orientation. 

The aforementioned theoretical framework will bring to light that existing EU 

translation employs a mixed approach, combining both source-oriented and receiver-oriented 

methods. This Chapter will advance the argument that combining both orientations will turn 

out unproductive and that EU translation should therefore either be fully source-oriented or 

receiver-oriented to improve its effectiveness. It does not yet address or answer the question 

which of these two orientations would be most effective in performing the task of EU 

translation. That question will be addressed in the subsequent Chapter. 

After introducing the basic elements of the theoretical framework that this and 

subsequent Chapters will employ to critically analyze EU translation (Section 4.2), the Chapter 

will succinctly touch upon the different philosophical concepts that justify receiver respectively 

source-oriented approaches to translation, and illuminate subsequent methodological 

dispositions (Sections 4.3 through 4.5). It will apply this general theoretical framework of 

translation to EU translation specifically, which will help illuminate a lack of effectiveness of 

current practices (Sections 4.6 and 4.7). 

4.2 A Theoretical Framework of Methods and Orientations 

4.2.1 Schleiermacher’s Thesis 

In brief, Schleiermacher perceived literary translation as the way by which the translator 

bridges the spatial and temporal distance between the author of the original text and the reader 

of the translation.1 The basic question for Schleiermacher therefore, is how to bring the author 

of the source text and the reader of the target text together. He proposes that there are two basic 

ways to do so: one either leaves the author in peace and moves the reader toward him, or one 

leaves the reader alone and make the writer come towards him.2  

This question, then, is one of ‘orientation:’ the translator may orient his/her translation 

                                                 
1 Schleiermacher (1813/2012: 43). 
2 Schleiermacher (1813/2012: 49). 
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towards the reader or towards the author. When he/she aims to do the former, he/she adapts the 

source language to the target language. His/her translation methods will thus consist of 

adjusting the syntax, style and cultural reference to match the language and culture of the reader. 

Such a ‘receiver-oriented’ approach brings forth texts that read as originals in the target 

language. It brings the source text to the reader on a silver platter. The desired familiarizing or 

domesticating effect gives the reader the impression that the author of the source text created it 

for the purpose of conveying a message to specifically the audience of the translation.  

Conversely, a source-oriented translator adapts the target language to the source text. In 

the target language he/she aims to stay close to the source text, using methods that, for example, 

preserve syntax and semantic connotation. The target text in source-oriented translation may 

therefore turn out to appear less than natural or linguistically familiar to the reader. However, 

to the source-oriented translator, such a foreignizing or alienating effect is either harmless or 

even opportune, as it expresses more genuinely the source text in the target language. It compels 

the reader to get out of his/her reading chair and meet the author’s work, so to speak. 

4.2.2 The Relationship between Orientations and Methods 

The relationship between orientations and methods of translation is an instrumental one: 

a translation method is the instrument that the translator employs to bring either a source-

oriented or receiver-oriented translation to fruition. To express the relation between orientations 

and methods, Figure 4-1 plots both in a quadrant. 

 
Figure 4-1: Translation Orientations v Translation Methods 

 

 

 
 

In translation studies, the traditional arrangement of methods of translation consists of 

a continuum from literal to freer translation.3  

The left side of the vertical axis in Figure 4-1 lists methods that to various degrees 

translate a text literally. The two most stringent methods of literal translation, on the far left of 

the quadrant, are transliteration, or letter-for-letter translation, and then verbatim, or word-for-

word translation. These methods involve an exact reproduction of a source text to the minutest 

units, i.e. letters and words respectively, without any form of paraphrasing or substitution. 

Word-for-word translation is generally depicted as ‘strict-literal’ translation. The lesser 

                                                 
3 A word-for-word method is first found in Cicero’s The Best Kind of Orator (55 B.C.E.); ‘sense-for-sense’ 

translation is traced back to St. Jerome in his Letter to Pammachius (395 A.D.). See for a discussion of these 

ancient debates on ways of translation e.g. Steiner (1975/1998: 248-251); Venuti (2012: 15), and Munday (2008: 

20). 
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stringent form, literal translation, aims to follow the source text as closely as possible but allows 

for syntactic or grammatical adaptation in order to preserve a sufficient level of 

comprehensibility of the target text.4  

On the right side of the vertical axis, Figure 4-1 enumerates translation methods that are 

freer than the literal approach. The least adaptive method of these is sense-for-sense translation. 

Hieronymus, or St. Jerome, preferred this method in order to translate like an orator. This entails 

the retaining of the same ideas and form – the ‘figures of though’, as Hieronymus referred to 

them – but conveying them in a manner that conforms to the style of use in the target culture.5 

The far right on the axis lists free translation and adaptation. Free translation, at least in literary 

translation, is considered as even less restricted by the source text than sense-for-sense 

translation. At last, adaptation, or variation, fully relinquishes structural or semantic 

correspondence.6  

As discussed earlier, translation orientations and translation methods are correlated in 

the sense that methods are tools to orient a given translation in one or the other direction, 

towards either the source text or the recipients’ expectations. Yet, it does not mean that one 

orientation will always ask for certain methods and the other orientation for another method. It 

is true, as Figure 4-1 records, that two translation orientations may move the translation in 

opposite directions in terms of the experience that these give the reader. Yet, in a given instance 

of translation the ensuring methods do not necessarily diverge. In fact, the quadrant of Figure 

4-1 illustrates that both orientations might invoke any of these methods. That is, the translator 

could position him/herself in any of the four quadrants, and employ either more literal or freer 

methods in both source and receiver orientations. Depending on the circumstances, a source-

oriented approach may demand a freer method of translation in order to bring about a 

foreignizing effect, just as a receiver-oriented approach may require a literal translation for the 

purpose of familiarizing. That being said, the blue dotted arrow exemplifies that a source-

oriented translation will in principle result in the use of literal or even verbatim methods, unless 

the desired foreignizing effect requires otherwise, while receiver-oriented translation would not 

require free or sense-for-sense methods of translation if a more literal translation happens to 

bring about the utmost familiarizing result. 

4.2.3 Distinguishing the Aims and Objectives of Translation Orientations 

Since this book takes effectiveness as its normative standard, it is important to 

distinguish between the criteria set by, on the one hand, the aims and, on the other hand, the 

objectives of translation. This Chapter and subsequent Chapters will use the expression 

‘translation aim’ to indicate the reason why a translator would prefer to employ a source or a 

receiver-oriented strategy. The aim of source-oriented translation would be to bring the reader 

to the author, or to adapt the target language to the source text; receiver-oriented translation 

aims to bring the author to the reader, or adapt the source to the target language. Furthermore, 

the question of whether the translator should aim for one or the other result depends on the 

objective of translation. The ‘objectives’ of translation are the motives why the translation was 

carried out in the first place. In literary translation, for example, Schleiermacher and his 

prominent contemporary supporter, Lawrence Venuti, prefer a source-oriented approach to 

                                                 
4 See discussion by Šarčević (1997: 25) and Varó and Hughes (2002: 179). 
5 Robinson (2000: 17) and Munday (2008: 19), discussing Cicero, De optimo genere oratorum (46 BCE/1960 CE). 
6 In literary translation, Robinson considers sense-for-sense still a form of faithful translation but find free 

translation unfaithful or not a form of translation at all (ibid). On the other hand, in advertising document, or other 

text types where the main purpose is to appeal to its audience, freer methods of translation are often found 

preferable, see e.g. Samiee & Jeong (1994: 213) and Snell-Hornby (2006: 4). 
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translation on ethical grounds. Venuti condemns the ethnocentric reduction of the foreign 

literary works to the dominion of Anglo-American cultural values.7 This argument mirrors the 

stance taken by Johann Gottfried Herder, who argued that the French in his time are so proud 

of their taste that they adapt all things to their taste, rather than trying to adapt to the taste of 

another.8  

The objectives in literary translation do not necessarily pertain to translation in other 

fields. Specifically, this book instead evaluates the effectiveness of EU translation by way of 

its task to generate language versions that bring about a uniform interpretation of EU law in all 

of EU’s official languages. As explained in Chapter 2, this objective stems from the principles 

that the EU legislator invoked to rationalize its objectives to advance legal integration and 

protect language diversity. The eventual touching stone for effective EU translation are thus the 

fundamental freedoms in the Internal Market and the principles of cultural diversity, equal 

protection, and democratic legitimacy. Now that this section set out the basic tenets of the 

theoretical framework of translation methods and orientations, the subsequent sections will 

illuminate the philosophical foundations and ensuing methodological predispositions of both 

receiver-oriented and source-oriented translation, and then scrutinize the existing methods of 

EU translation in terms of this framework. 

4.3 The Foundations of Receiver-oriented Translation 

4.3.1 Pragmatics and Language-as-Communication 

The difference between receiver-oriented and source-oriented translation is best 

understood in terms of the different philosophical concepts of language that underlie these 

approaches. Receiver-oriented translation in both general translation studies and the study of 

legal translation is fostered by the idea that translation is primarily an act of communication; of 

ultimately ‘unmediated or transparent’ communication.9 This testifies to a pragmatic concept 

of language whereby language is perceived as primarily a societal instrument for 

communication; a medium through which the ideas and feelings about the world can be 

expressed and exchanged.10 In language philosophy, the pragmatic study of language transcends 

the mere literal meaning of utterances of languages and instead includes ‘contextualized 

meaning’. In general terms, this entails the study of meaning acquired by utterances of language 

in the context or setting in which interlocutors communicate a text or speech. In 20th century 

philosophical language, this approach is most notably expounded by, inter alia, Ludwig 

Wittgenstein, Paul Grice, and John Searle.  

For example, in “Philosophical Investigations” (1953), Wittgenstein contends that the 

traditional idea that words attain meaning by the things they refer to is only one of ultimately 

innumerable ‘language games’ (Sprachspiele).11 He expands the understanding of language by 

demonstrating that the meaning of language is, first and foremost, a function of the situations 

                                                 
7 Venuti (2008: 13-16). 
8 As discussed in Venuti (2012: 19). 
9 See Venuti (2004[2012: 5) and Šarčević (1997: 55) for consideration of the communicative view of language in 

general and legal translation respectively. 
10 See e.g. the discussion in Varó and Hughes (2002: 23); Venuti (2008: 49, 65) and Stokhof (2000: 29). One 

should caution not to confuse pragmatics and pragmatism. The former is a field of linguistics, which studies the 

contextual aspects of meaning and communication; the latter is a school of thought in philosophy of epistemology 

and language, which questions the objectivity of truth. 
11 Wittgenstein (1953/1991), particularly Sections 1-3, 7, 11, 51-54. 
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in which we use it.12 Further, Grice’s “Studies in the Way of the World” (1989) and Searle’s 

“Speech Acts” (1969) clearly distinguish between what, for example, a sentence means 

semantically and what is stated by employing that sentence at a particular occasion.13  

This language-as-communication concept and the subsequent pragmatic analysis of 

meaning in language philosophy had its effect on those cogitating translation in general and, 

ultimately, on those who study legal translation. Within general translation studies, the 

communicative perspective of translation became established in the 1970’s and 1980’s and 

resulted in various versions of receiver-oriented translation by authors such as Mary Snell-

Hornby and Christiane Nord but, most notably, by Katharina Reiss and Hans Vermeer.14 

Reiterating the significance of the context of communication within the use of language, these 

translation theorists contend that the appropriateness of translation methods depend on cultural 

and other extra-lingual factors involved in translation rather than the purely linguistic aspects 

of the original text. 

According to Vermeer’s ‘skopos’ theory, translation is an action and thus an activity 

with a purpose. The measure of success of translation depends therefore not on linguistic 

equivalence but on, inter alia, the communicative purpose of the translated text.15 In general 

terms, proponents of receiver-oriented translation do not recognize the subject matter or the 

type of original text as being a determinant of the way a text should be translated. Instead, the 

primary luminary is the communicative role or function that the translation is intended to 

perform.16 The emphasis on the meaning of language in its communicative settings is the basic 

premise of the predominant ‘functional’ approach in general translation studies, which provides 

a well-defined example of receiver-oriented translation.17 

4.3.2 Dynamic Equivalence and a ‘Familiarization’ Translation Strategy  

The receiver-oriented approach to translation is based on a pragmatic comprehension of 

language. That is, as indicated, it is characteristic for such a characterization of language that 

language is considered as primarily an instrument or a tool that people use to exchange 

information, intentions, or any other message around the world.18 In regard to translation, 

equivalence is therefore, assessed at the level of such communicative effects of such content on 

the recipients of source and target texts, respectively. Here, equivalence does not – primarily – 

                                                 
12 Wittgenstein (1953/1991), Sections 43, 293. 
13 See e.g. Grice (1989: 22-42) in ‘Logic and Conversation’ and Grice (1989: 117-137) on ‘Utterer’s Meaning, 

Sentence-Meaning, and Word-Meaning’; and Searle (1969: 42-50, 68, 90-91, 146-147). In this light, John L. 

Austin’s ‘How to do Things with Words (1955/1982) and ‘Performative Utterances’ (1961) have proven highly 

influential. 
14 See for an overview of various proponents of functional approach to translation in, e.g. Munday (2008: 72) and 

Gentzler (2001: 69). 
15 Hence, the use of the Greek word skopos, which is defined as aim or purpose. Vermeer (1989/2012: 195-196). 

To avoid confusion, Reiß & Vermeer (1984: 140) dub their particular yardstick for measuring the success of 

translation ‘adequacy’ (Adäquatheit) rather than ‘equivalence. A translation method is considered ‘adequate’, they 

claim, if the target text performs its communicative purpose in the culture of the target text, or skopos, that the 

translator – or his principal – intended, Vermeer (1989/2004: 200) and Reiß (1995: 106-123). Likewise, this also 

explains why House uses the notion cultural filter primarily for translations in which the functions of the source 

text and the target text are similar or the same.  
16 See discussion by Gentzler (2001: 71). 
17 As argued by Reiß, e.g. in Reiß (1971: 32); Reiß (1995: 85); Reiß & Vermeer (1984: 96). See further Snell-

Hornby (1988: 34). 
18 See for example Chromá (2012: 111) who denotes translation as “the transfer of information between different 

languages,” and Nord (1997: 32), describing the source text as an "offer of information," transformed by the 

translators in an offer of information for the recipient of the target text. 
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involve linguistic equivalence but involves at least as much pragmatic as it does semantic and 

syntactic analysis of the source text. Consistency of textual features in this aspect is only one 

of many relevant factors.19  

The notion of equivalence in receiver-oriented translation may be best explained by the 

influential dichotomy of ‘formal equivalence’ and ‘dynamic equivalence’ that linguist and 

translation theorist Eugene A. Nida introduced in the 1960’s in the fields of the Biblical 

translation and later in general translation. Nida designates the nearest match possible of form 

and content of the source text as “formal equivalence.” 20 He contrasts formal equivalence with 

“dynamic equivalence that refers to equivalence between the response of the reader of the target 

text in the domestic language community, on the one side, and the response of the reader of the 

source text in the foreign language community, on the other side.21 Figure 4-2 and Figure 4-3 

illustrate the difference between formal or purely linguistic equivalence and dynamic 

equivalence. 

 
Figure 4-2: Formal Equivalence 

 

 

 
 
 

Figure 4-3: Dynamic Equivalence 

 

 

 
 

 

 

                                                 
19 As Venuti (2012: 135-136) analyzes. See for this stance in legal translation studies, e.g. Varó and Hughes (2002: 

230) and Šarčević (1997: 48, 234), agreeing with Newmark (1993: 75) and Snell-Hornby (1988: 106). In fact, also 

Reiß may discard equivalence at word-level but still supports equivalence at text-level, see Munday’s assessment 

(Munday 2008: 72) of Reiß’s translation theory. 
20 See Nida (1964: 158-159). 
21 Nida (1964: 166). 
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Figure 4-3 shows that, in this sense, dynamic equivalence is essentially an identity of 

relationships; the relationship between the target text and its recipient, on the one hand, and the 

relationship between the source text and its recipient, on the other.22 NIDA argues in favor of 

seeking dynamic over formal equivalence. He explains that the translation of the target text 

should yield the same effects on its recipient as the source text did on its respective recipient.23  

The general concept of dynamic equivalence is intrinsically associated with a receiver-

oriented comprehension regarding translation. If meaning is not restricted to literal meaning but 

understood to include contextualized meaning, a text can exhibit different effects under various 

circumstances and thus produce different responses depending on the cultural contexts of the 

recipient’s target texts. Similarly, in order for the original text to incite the same effects on its 

readers as the translation has on its readers, a translator might be required to make further 

modifications to the translation. Consequently, in Nida’s perspective, translators should adapt 

grammar, lexicon, and cultural references according to the linguistic needs and the cultural 

expectations of the recipient of the target text. 24 Hence, a translator who seeks dynamic 

equivalence is oriented towards adapting the source text to the language of the receiver of the 

translation.  

The pursuit of dynamic equivalence corresponds to one of the approaches that 

Schleiermacher identified, specifically, whereby the translator brings the author to the reader. 

The desired effect is called ‘familiarization.’ This entails that the translation looks familiar to 

the reader, creating a text that seems to be of domestic origin in order to compensate for the fact 

that the text is not. Otherwise stated, on the receiver-oriented view, whenever inter-lingual 

communication requires it, the task of the translator is to ‘reverbalize’ the source text in 

accordance with the linguistics and the culture of the target text.25 In legal translation, this 

process is also described as ‘transmutation’ of the distinctive social, historical, and other 

features of the original legal text into the target text based on the new, target audience and the 

purpose of the legal translation.26 The receiver-oriented translator ‘tailor-makes’ the target text 

where necessary by adjusting the formal features of the source text in order to preserve 

pragmatic meaning.  

One of the many examples that Nida provides is the translation of a sentence such as 

“Mary looks white as snow.” If the target culture is unacquainted with the phenomenon of snow 

and, instead, normally employs the metaphor of egret feathers to express the whiteness of 

something, then the translator should construct a sentence that reads as “Mary looks as white 

as egret feathers.” The reason, he contends, is that translation should not be merely intelligible 

but meaningful.27 The translator should intend to create a shared reference for both recipients 

despite their diverging cultural contexts.28 In order to create target text that is ‘meaningful’ in 

the sense that Nida proposed, the translator should aim for complete naturalness of the 

translation.29 Stated differently, the target text should appear as natural and comprehensible as 

if it was the original text.30  

Similarly to Nida, Reiss, Vermeer, and Snell-Hornby explain that translation is not so 

much an inter-lingual transfer as it is a ‘cultural transfer’ or a ‘cross-cultural event’.31 

                                                 
22 See Nida (1964: 159). 
23 Nida & Taber (1969: 202). 
24 E.g. Nida (1964: 159, 166-168), see also discussion of Nida in Munday (2008: 42). 
25 As discussed by Venuti (2012: 135-136). 
26 As argued by Chromá (2004: 38). 
27 Nida (1964: 158). 
28 As discussed in Gentzler (2001: 52). 
29 Nida (1964: 159). 
30 According to Varó and Hughes (2002: 179) and Chromá (2004: 29). 
31 Reiß & Vermeer (1984) and Snell-Hornby (1988) respectively. Gentzler (2001: 75) writes that Snell-Hornby is 
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Consequently, in order to compensate for cultural differences between the source language and 

the target language, the translator should employ, as stated by House, a ‘cultural filter’ in order 

to prevent taking the recipient of the target text into the ‘discourse world’ of the source text.32 

In accordance with Nida, applying such a cultural filter entails ‘verbalizing’ linguistic and 

cultural features of the foreign text according to the linguistics and the culture of the translated 

text.33  

4.3.3 Legal Equivalence and Legal Effects 

Echoing proponents of the receiver-oriented approach to general translation studies, 

like-minded scholars in the field of legal translation studies treat legal translation as an act of 

communication or ‘mediated social interaction.’34 Legal translation must, in this aspect, be 

understood as conducting a multilingual legal discourse.35 Probably the most renowned 

proponent of receiver-oriented legal translation, particularly concerning EU translation, is legal 

linguist Susan Šarčević (1997) who reasons that the success of legal translation is not measured 

on the basis of the degree in which the form and substance of the source text is strictly 

reconstructed. Instead, similarly to Nida’s ‘dynamic equivalence’, she advocates that, in 

general, legal translation should aim for ‘legal equivalence’. Two legal terms in different 

languages are legally equivalent, she elucidates, if they refer to legal concepts or institutions 

that may have a different meaning in a purely semantic context but which have the same 

function in the respective legal systems.36  

Akin to Nida’s emphasis on equivalence of effects, Šarčević as well as other scholars in 

the field of legal translation advocate the equivalence of ‘legal effects’, i.e. equivalence of the 

actual legal consequences in the source and target legal system, respectively.37 Furthermore, 

consistent with the concept of contextualized meaning, Šarčević claims that the meaning of 

legal concepts can only be grasped by considering the concept in terms of the interaction 

between facts and legal effect within the totality of a particular legal system.38 Šarčević explains 

that legal equivalence in this sense can be ascertained by first differentiating essential and 

accidental characteristics of the national legal concepts in question and then have these 

characteristics match up to one another. These characteristics must comprise legal effects as 

well as aspects such as the systematic classification and scope of application.39 Such an 

operation will determine to what degree legal concepts actually overlap or coincide, she 

                                                 
particularly credited for the ‘cultural turn’ in general translation studies, as her work focusses on accounting for 

extra-linguistic and cultural factors of the communication situation. 
32 House (1997: 69-70, 114). Strictly speaking, House uses the notion of a ‘cultural filter’ as a theoretical device 

House in the context of what she calls ‘covert’ translation, which she finds the appropriate translation when the 

functions of the source text and the target text are similar or the same. Yet, House leaves open the possibility that 

a covert translation may also be used when the source text and the target text have very different functions, see 

House (1997: 77).  
33 As discussed by Venuti (2012: 135-136). 
34 Chromá (2012: 115). 
35 E.g. Šarčević (2000: 1) and Garzone (2000: 1).  
36 First used in Šarčević (1988: 964) and Šarčević (1989: 278-279) and later elaborated on in Šarčević (1997). On 

the nature of equivalence in the functional approach to legal translation and EU translation in particular, see also 

Šarčević (2012: 96-97) and Groot (2012b: 142). 
37 As discussed by Šarčević (1997: 48, 73, 234-235); Garzone (2000: 5) and Varó and Hughes (2002: 178-180), 

the latter of whom calls this translation strategy ‘indirect translation’, in order to avoid confusion with the 

translation method ‘free translation.’ 
38 Šarčević (1997: 246). 
39 Šarčević (1997: 241-244). 
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argues.40  

This type of receiver-oriented, domesticating strategy in legal translation signifies that 

the legal translator must be somewhat of a legal expert in addition to being an expert in 

linguistics. Receiver-oriented legal translation requires the legal translator to possess the 

capability of ascertaining the pragmatic meaning of the target text in the target legal culture in 

which the target text will be interpreted and applied. He/she should anticipate both the intended 

recipients’ linguistic needs and their specific cultural expectations.41 Therefore, the legal 

translator is, in this context, not a passive catalyst but determined as an active decision maker 

who is an active participant in inter-lingual legal discourse.42 It must be noted, however, that 

although Vermeer contended that his skopos theory was sufficiently flexible to apply to all types 

of translation, hence, including legal translation, Šarčević is of the opinion that Vermeer 

disregarded the fact that the degree of adequacy of legal translation does not merely depend on 

the function of the target text but also on the legal rules that may apply to the interpretation and 

translation of the legal text.43 Chapter 7 will further elaborate on the degree to which legal 

translators must exhibit both legal and linguistic skills in the context of EU translation. 

4.4 The Foundations of Source-oriented Translation 

4.4.1 Hermeneutics and Language-as-Constitutive 

The alternative to receiver-oriented translation is source-oriented translation. This 

section will survey the primary features of the latter approach primarily on the basis of 

philosophy of language as well as general and literary translation studies. The reason is that 

contemporary legal translation studies do not offer much support for source-oriented, 

foreignizing translation. This can be explained by an overall lack of enthusiasm amongst legal 

translation scholars for the concept of remaining rigidly close to “the letter of the law” and 

thereby employing literal methods of legal translation. Section 4.5 will elaborate on the 

justification of such resistance. 

Philosopher Charles Taylor recognizes the ‘expressive’ or ‘constitutive’ tradition in 

language philosophy. This concept of language is in contrast to the aforementioned construct 

of language, which he refers to as belonging to the ‘designative’ tradition.44 In the constitutive 

tradition, he observes, language is not considered primarily an instrument to communicate about 

an extra-linguistic world. Rather, language is, in this aspect, inducing the very things that we 

talk about.45 A common theme that serves as a basis for constitutive theories of language is that 

there is nothing that is understood apart from the language by which we understand. Stated 

differently, language is primarily creative and constitutive of the very world in which we find 

                                                 
40 Šarčević (1997: 238). See also Varó and Hughes (2002: 31). 
41 See Trosborg (1997: 151-153); Šarčević (1997: 2, 12, 18), Chromá (2004: 40), Cao (2007b: 10), following Snell-

Hornby (1988: 44) and Nord (1991: 8). 
42 See in so many words, Gentzler (2001: 70-71); Garzone (2000: 1-2); Šarčević (1997: 2-3); Šarčević (2012: 89) 

and Chromá (2012: 110). 
43 Šarčević (1997: 2, 18-19, 56), cf. Gémar (1995-II: 115). 
44 Taylor (1985: 10, 94-98, 273-6). Taylor’s theory of language follows in the footsteps of Herder. Like Herder, 

Schleiermacher and Venuti, Taylor’s theory is not merely analytic but normative throughout. In his 

communitaristic view, which combines language philosophy with political theory, language does not only create 

the world but also the way one functions in the world, hence, it constitutes personal identity. Additionally, as 

language is an intrinsically social practice, the world and identity are ultimately constituted by the political 

community. In this respect, the introduction of new modes of expression through the foreignizing forces of source-

oriented translation is inherently political. See Taylor (1985: 15-57, 91-115). 
45 Taylor (1985: 34, 104-105). 
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ourselves; of reality itself.46 The current version of language-as-constitutive can be ascribed to 

19th century German literary and philosophical schools of thought including Romanticism, 

Hermeneutics, and Existential Phenomenology.47 German philosophers Martin Heidegger and 

Hans-Georg Gadamer are perhaps two of its most illustrious advocates from a relatively recent 

time period. They postulate that anything that is understood as something is constituted by 

something we have grasped in advance. This a priori awareness is something that Heidegger 

refers to as “Vorgriff,” or: ‘fore-conception’48, whereas Gadamer employs the terms 

‘Vorverständnis’ or ‘fore-understanding’.49  

Heidegger and Gadamer do not fully reject the instrumental comprehension of language 

but find that it offers only a partial and undeveloped depiction of language. In their perception, 

the instrumental tradition disregards that language, above all, delivers entities as entities into 

the open.50 Taylor also stresses that the designative role of language is merely secondary to the 

constitutive or expressive role of language.51 Yet, although a constitutive depiction of language 

does not exclude an instrumentalist one, the former takes priority over the latter. As language 

precedes, and thus constitutes intelligibility, both Heidegger and Gadamer explain that we 

continuously discover ourselves within a situation.52 In accordance with Heidegger’s notion of 

Dasein, or ‘being-in-the-world’53, Gadamer introduces the term ‘situatedness’. Situatedness 

represents his idea that, in order to understand anything at all, we already find ourselves ‘in’ 

the world ‘along with’ that which is to be understood.54 Otherwise stated, we are in the world 

because we are ‘in’ language.55  

To clarify, Heidegger and Gadamer are not indicating that, for example, a tree is created 

out of thin air by simply speaking of or referring to a tree. Instead, referring to a tree first requires 

an entity understood as a tree. In their perception, to designate an entity as a tree is rather an act 

based on an already preconceived concept of that which we designate as a tree. Heidegger’s 

theory of language does provide some role for subjective influence on meaning specifically 

through our practical orientation or interest, which he refers to as “Vorhabe” or ‘forehaving’, 

and the perspective, context, or point of view from which our interpretation occurs, or: 

“Vorsicht” or ‘foresight’.56 Nonetheless, due to our ‘Vorgriff’, the predetermined fore-structure 

of language, we do not have unlimited license in deciding on meaning. It is not man who speaks 

language, Heidegger writes, man is bespoken by language.57 Language is as “world-moving 

Saying, the relation of all relations;” ‘das Welt-bewegende Sage’, Heidegger writes.58  

Moreover, neither Heidegger nor Gadamer intend to state that any particular general 

language is constitutive of the world in which we discover ourselves. If my particular mother 

tongue would precede what I observe, how could I talk about my language, and study it as 

linguists do? Instead, to Heidegger and Gadamer, language is something more fundamental than 

just a particular general language. Language, in their opinion, is ‘dialogue.’ In this view, a 

                                                 
46 Venuti (2012: 5-6). See for a similar description in legal theory, e.g. Patterson (1996: 74). 
47 For example in the works of Herder (1772/2002) and Heidegger (1927/2010). 
48 Heidegger (1927/2010: 146-148, 222). 
49 Gadamer (1975/2004]: 269-272). See for further discussion Lafont (2000: 188), Lafont (2002: 185), and Malpas 

(2009). In legal theory, Esser (1970: 123, 133) made us of the notion of fore-understanding (Vorverständnis) to 

judicial decision-making. 
50 Heidegger (1971/2001: 59-60), discussed in more detail by Lafont (2000: 91-92). 
51 As pointed out by Smith (2004: 39). 
52 Gadamer (1975/2004: 301) 
53 Lafont (2000: 100). Heidegger (1927/2010: 15-18). 
54 Gadamer (1975/2004: 259). See also Malpas (2009). 
55 Lafont (2000: 89-90). 
56 Heidegger (1927/2010: 145). 
57 Heidegger (1971/2001: 190). 
58 Heidegger (1959/1982: 107). 
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particular language such as English is merely the ‘foreground’ of language as dialogue.59 In 

summary, a constitutive understanding of language entails that it is our language that provides 

us the world that we purport to refer to and discuss. It thus opposes the instrumentalist concept 

in which we employ language when we address an extra-lingual world. An analysis of the way 

the constitutive notion of language supports source-oriented translation follows. 

4.4.2 Translation without Equivalence 

As stated at the beginning of the Chapter, Schleiermacher introduced the dichotomy 

between receiver and source-oriented translation. Again, he contends that there are two general 

procedures for translation: the translator may choose to leave the reader in peace as much as 

possible and move the writer towards him, or vice versa.60 The former signals the previously 

discussed receiver-oriented approach; the latter, the source-oriented approach. As pointed out, 

Schleiermacher himself rejects the type of receiver-oriented translation that we later ascertain 

in both Nida’s dynamic equivalence and Reiss and Vermeer’s functional approach within 

general and legal translation studies. His defiance remained palpable in the work of later 

translation theorists and philosophers, most notably in Walter Benjamin’s “The Task of the 

Translator” (1923), and later in George Steiner’s “After Babel” (1975), Jacques Derrida’s “Des 

Tours de Babel” (1985)61 and Lawrence Venuti‘s “The Invisibility of the Translator” (1995).62  

The preference for source-oriented translation of authors agreeing with 

Schleiermacher’s basic premises, relates directly to a constitutive understanding of language.63 

Adhering to the hermeneutic tradition of Johann Gottfried Herder,64 Schleiermacher 

acknowledged what he refers to as the ‘formative power of language’. Language induces one’s 

entire knowledge such that one cannot simply inadvertently switch from one language to 

another.65 Every human being is under the dominance of language. All thoughts are the products 

of and bound by language, he writes.66 Likewise, according to Gadamer, language operates at 

such a fundamental, ontological level that it provides a ‘world-view’ and, consequently, 

different languages provide different world-views. Acknowledging the formative power of 

language, Schleiermacher points out, is to accept that one’s entire knowledge has come to us 

with and through language.67  

Contrary to the receiver-oriented tradition, genuine translation from a source-oriented 

perspective does not involve communicating a stable message or information content from a 

sender in one language to a receiver in another language. As languages are constitutive of our 

                                                 
59 Yet, at least to Heidegger, a particular general language does play a decisive role in his notion of ‘being-in-the-

world’. Lafont (2000: 62-63, 91) explains that in Heidegger’s theory, the lexicon of any foreground language 

constitutes the pre-conceptualization needed for articulating anything as something understandable. For 

Heidegger, the possibilities of interpretation within language-as-dialogue are therefore indeed predetermined and 

constraint by a particular foreground of a general language, cf. Malpas (2009). 
60 Schleiermacher (1813/2012: 49). 
61 See Derrida (1985: 165-207). 
62 Also Friedrich Wilhelm Nietzsche promoted source-oriented translation in Nietzsche (1882/1974). According 

to Munday (2008: 163, 167) in particular Steiner revived Schleiermacher’s preference for a source-oriented 

approach; injecting it into contemporary general translation studies. But also other authors followed, to some 

degree, Schleiermacher’s resistance against receiver-oriented translation. See for example Newmark (1981: 69). 
63 See Venuti (2012: 6, 19, 71) for a brief discussion of the Hermeneutic understanding of language as the basis of 

source-oriented translation. 
64 Gottfried Herder (1772/2002), and after Schleiermacher came, most notably, Heidegger (1927/2010) and 

Gadamer (1975/2004]). 
65 Schleiermacher (1813/2012: 56-57). 
66 Schleiermacher (1813/2012: 46). 
67 Schleiermacher (1813/2012: 56-57). 
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world, there is simply no way to transcend languages and freely move between them, so to 

speak. This is not to say that translation is impossible or necessarily a matter of approximation. 

The next Chapter will defend the contrary. Here it is sufficient to emphasize that source-

oriented translation is not about relocating meaning but instead about offering an 

interpretation.68 The target text may be derived from the source text; however, it remains an 

independent work of signification. Reiterating Friedrich H.A.F. von Humboldt, Schleiermacher 

considers translation, therefore, a creative force.69 

The perception of language as constitutive of the world in which we find ourselves does 

not reject that we use language to communicate, or that translation is a form of cross-lingual 

communication. Yet, it does reject the assumption that cross-lingual communication involves 

transmitting or exchanging a stable message or information content across languages from one 

interlocutor to another. This is the language-as-communication that source-oriented translation 

rejects. Instead, source-oriented translation involves expressing what Steiner calls the particular 

‘resistance’ between the source text and the target language.70 It allows interlocutors to interact 

by having them experience the absence of cross-lingual transmission of content. 

4.4.3 A ‘Foreignizing’ Translation Strategy 

As discussed earlier, proponents of receiver-oriented translation wish to avoid 

producing target texts that read like obvious translations. They renounce translations that are 

cumbersome and, therefore, more difficult to comprehend. Source-oriented translation, in 

contrast, aims to actually reveal to the reader of the target text that the latter is dealing with a 

translation. According to source-oriented translation, naturalizing or domesticating foreign 

texts to the demands of the receiving language and culture produces target texts that 

misguidedly suggest that the author of the source text would have drafted the target text in that 

manner if he would have mastered the target language. Venuti explains that receiver-oriented 

translation conveys the false impression to the reader that the translation represents the original 

work; as if the linguistic or stylistic peculiarities selected by the translator reflect the personality 

or intention of the author of the source text.71 By translating poetry ‘fluently’ into the English 

language, he contends, foreign works are ‘domesticated’ or ‘naturalized’ to the receiving 

culture. To Schleiermacher, however, that implies that the reader shares a language community 

and culture with the original author.72 To Venuti, this illusion of ‘transparent language’ renders 

the translator invisible.73 Hence, giving such an impression of symmetry between languages 

actually weakens rather than strengthens the connection between the original work and its 

translation.  

In contrast, the source-oriented tradition in translation studies proposes that bringing 

languages together is achieved by actually setting them apart. Source-oriented translation 

unites languages in an ‘expansive and creative way’, Gadamer writes; enriching both source 

and target language.74 The practical question Schleiermacher is concerned with is how to assist 

the reader in acquiring as correct and complete an understanding as the writer without forcing 

the reader to leave the ‘bounds of his language’.75 To Schleiermacher, the incorrect manner to 

                                                 
68 Venuti (2012: 7, 19). 
69 Venuti (2012: 71). 
70 Steiner (1975/1998: 381) cf. Venuti (2008: 252). See for further discussion of Steiner’s views in Venuti (2012: 

72). 
71 Venuti (2008: 1). 
72 See Schleiermacher (1813/2012: 48). 
73 Venuti (2012]: 334). 
74 See Munday (2008: 169). 
75 Schleiermacher (1813/2012: 49). 
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attempt this is to diminish the foreignness of the source text with regard to the target culture. 

Schleiermacher, therefore, proposes that it is best that a translator provides the reader with the 

impression that the reader would have obtained if the reader were able to read the source text 

in its original language.76 Translation should precisely compensate for the fact that the reader 

does not master the original language.77  

In Schleiermacher’s opinion, receiver-oriented translation does not genuinely bring 

languages together.78 According to his view, the reader of the translation should truly experience 

the foreignness of the original text. Schleiermacher calls this effect ‘Entfremdung’, which here 

will be translated as ‘foreignization.’79 The foreignizing effect of source-oriented translator 

offers the reader a more genuine understanding of the original text, Schleiermacher argues.80 

By staying as close as possible to the style, register and/or grammar of the source text, the 

translator unavoidably strains the target language, therewith providing an alienating effect on 

the reader from the original text. Closely translating the bends and curves of the original text’s 

sentences should reveal the original text in the reader’s languages and thus make the reader 

aware that he /she is reading a foreign text from a different culture. Likewise, this book will 

argue that EU translation should aim for a foreignizing effect of EU legal terminology, and 

rejects the lessening of textual consistency for the sake of attaining a familiarizing effect. 

Hence, the translator should deliver the reader to the author rather than vice-versa. 

Similarly, Benjamin contends that the translator should accentuate rather than eliminate any 

cultural, social, and historical differences that comprise the foreignness of the source text in the 

target language.81 He argues that translation is about learning to accept the foreignness of 

languages.82 He agrees with Schleiermacher that the translator should send the reader ‘abroad’.83 

In contrast with Nida’s preferred translation strategy, the ‘foreignizing’ strategy that proponents 

of source-oriented translation recommend bringing to light barriers between languages; or their 

reciprocal ‘resistance,’ as Steiner phrases it.84 Whereas receiver-oriented translation intends to 

culturally filter out differences, source-oriented translation brings them into the limelight.85  

From a perspective of language-as-communication, such an exposure of differences 

would appear to produce difficulty of understanding and thus hamper cross-lingual 

communication. However, when language is perceived as constitutive of the world in which we 

find ourselves, the opposite conclusion must be drawn. That is, disregarding essential 

differences between languages is, in fact, preventing languages from being bridged. Only by 

bringing disparity to the foreground, Benjamin explains, can the translator avoid “blocking the 

light” of the source text and, consequently, truly become transparent.86 Enthused by Benjamin, 

Derrida agrees that translation must make manifest and present the experience of the resistance 

of that what differs.87 Only by exposing radical differences may the receiver of the target text 

re-experience the identity of the source text.88 Translation in this context is thus both 

                                                 
76 Schleiermacher (1813/2012: 49-50) 
77 See Schleiermacher (1813/2012: 50, 51, 56). 
78 Schleiermacher (1813/2012: 48). 
79 Cf. Venuti (2008:20) who makes a similar distinction as Schleiermacher does, namely between ‘domestication’ 

and ‘foreignization.’ Newmark (1991: 10-12) introduces a similar continuum existing between ‘semantic’ and 

‘communicative’ translation. 
80 Schleiermacher (1813/2012: 47-54). 
81 See Benjamin (1923/2012: 77). 
82 Benjamin (1923/2012: 78). 
83 Benjamin (1923/2012: 81-82), cf. Venuti (2012: 483) and Venuti (2008: 15, 84). 
84 Steiner (1975/1998: 381). 
85 See Venuti (2012: 280). 
86 Benjamin (1923/2012: 81).  
87 Derrida (1972: 118-129) 
88 Steiner (1975/1998: 381). 
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‘profoundly sympathetic’ and ‘violent’, he observes.89  

Another example offered by Nida helps to illustrate the significance of foreignizing 

translation. Nida contends from a perception of receiver-oriented translation that the biblical 

desert of Palestine should be translated as ‘abandoned place’ in the Mayan language since the 

phenomenon of a desert is unbeknownst to the Mayans. Conversely, in the spirit of 

Schleiermacher and Benjamin, translating ‘desert’ as ‘abandoned place’ provides the Mayans a 

faulty impression of familiarity and recognition. After all, it alludes to the author of the source 

text as originating from the same world as the Mayans. Offering the comfort of the word 

‘abandoned place’ would prevent the Mayan receiver of the translation from comprehending 

the genuine source text. In contrast, the source-oriented translator would prefer translating 

desert as literally as possible for the purpose of soliciting surprise and bewilderment from the 

recipients of the target text, which is exactly the effect that the foreign text would have had on 

the Mayans if the latter would have been able to read that text. This demonstrates that, from 

this perspective, an instrumentalist conception of language and the consequent receiver-

oriented approach to translation artificially distort the otherwise different effects that the 

original text would have in various cultures and/or at different time periods.  

Despite for the opposing effects of source-oriented and receiver-oriented translation, the 

foreignization is not the opposite of familiarization in all respects. First, the foregoing 

demonstrates that source-oriented translation, too, aims to have certain effects on the recipient. 

Both orientations take account of the effects that the target text has on the recipient. Again, 

source-oriented translation does not reject the notion of cross-lingual communication. Yet, the 

effects that source-oriented translated translation aims for are very different from its receiver-

oriented counterparts. Source-oriented translation rejects the assumption that one can import 

information or content from one language into another. Communication from a source-oriented 

point of view, involves allowing the reader to experience the foreign text by recording the 

indentation that it leaves on the reader’s language. In this regard, one could say that source-

oriented translation is in agreement with the basic premises of Vermeer’s skopos theory. It, too, 

treats translation as a purposeful act, which aims to bring about certain effects. Yet, it denies 

the marriage of skopos theory with the pragmatic or instrumentalist concept of language. 

Second, foreignness is a domestic notion. That is, foreignization inevitably occurs in the 

context of what is domestic: a white sandy beach on a tropical island in the Pacific Ocean may 

be exotic to the average Dutchman but perhaps not to a hotel manager on the island. Venuti 

agrees that foreignizing translation in that respect continues to involve a certain degree of 

‘domestication’. After all, as one translates a source text intended for a target culture, the 

translated text does depend, to an extent, on that culture’s ‘dominant values’ in order for the 

translation to become ascertained as foreign.90 In other words, foreignization is providing the 

recipient with the experience of what one could call a ‘tangible obscurity,’ i.e. with the 

experience of differences in a way that is recognizable to the reader as different in a certain 

way. The target language itself is therefore a tool in the hands of the translator. It is by 

expanding the language within new modes of expression that the source text reaches out to the 

reader of the target text. 

Instead, source-oriented translation involves purposively and meticulously adapting the 

target language to the extent that it expresses a text that is written outside of that language. 

Figure 4-4 illuminates this conception by picturing the target language as an infinite two-

dimensional plane that by being distorted, i.e. by being introduced a new mode of expression, 

creates the experience of a text originating outside that target language: 

 

                                                 
89 Venuti (2012: 139) and Munday (2008: 29). 
90 Venuti (2008: 18, 24). 
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Figure 4-4: Source-Oriented Translation: Translation without Equivalence 

 

 

 
 

This illustration conveys that source-oriented translation is ultimately not about 

equivalence between languages, neither formal nor dynamic. It may have a disposition towards 

textual consistency between source and target text, as the next Section will argue, but that does 

not imply a relation of equivalence between the texts. Textual consistency is merely a method 

that helps cope with the constitutive or formative force of language. After all, the constitutive 

concept of language that underpins source-orientated translation precludes the mediation 

between languages, as if the translator would somehow be capable of transcending his/her own 

language. Section 5.4 will delve into this matter further.91 At this point, it suffices to emphasize 

that contrary to receiver-oriented translation, source-oriented approach ultimately sees 

translation as an event within the target language, not between languages. 

4.5 The Methodological Predispositions of Translation Orientations 

4.5.1 The Receiver-Oriented Predisposition to Freer Translation Methods 

The diverging philosophical foundations underpinning receiver and source-oriented 

translation respectively, affect which translation methods a translator is inclined to use in order 

to realize the respective translation aims. This section will complete the introduction of this 

book’s theoretical framework by addressing the methodological predispositions of both 

orientations.92 Yet, it deserves repeating that both orientations may call for atypical methods in 

order to realize the desired translation aims, depending on the specifics of individual instances 

of translation. Moreover, the methodological predispositions that will be discussed here, apply 

to translation in general, or at the most to literary translation in particular. As discussed 

previously, the objectives of translation may vary from field to field. It will turn out that in light 

of the distinct objectives of legal integration and language diversity, the methods to which 

source-oriented and receiver-oriented EU translation are predisposed, are not necessarily the 

                                                 
91 That Section will make an argument against the notion linguistic relativism that is often wrongly attributed to 

constitutive concepts of language. 
92 An earlier version of this analysis, of the methodological dispositions of source and receiver-oriented translation, 

focused specifically on translation in the legal domain, was published in Baaij (2014c: 108-109, 111-114). 
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same as those orientations to translation in general or in the literary field. Notwithstanding, the 

general methodological predispositions of either orientation establish the background against 

which we will subsequently make sense of the specific, and moderately different 

methodological predispositions of EU translation, which the remaining sections of this Chapter 

will analyze. 

Receiver-oriented translation requires the translator to generally take liberty in deviating 

from the form, structure, and even content, that is, whenever such is required for achieving 

equivalence in the responses or actions that source and target texts solicit of their respective 

recipients. As in legal translation, this specifically indicates that the legal translator may adapt 

the target text to the receiving legal cultures so as to achieve the same legal effects as those in 

the source legal culture. The benchmarks of sense-for-sense and relatively free forms translation 

can be traced back to the appreciation of language and, consequently, legal translation as an 

instrument of communication. The principal aim of receiver-oriented legal translation is to pass 

on a particular message from sender to receiver untarnished. Adhering persistently to a literal 

method risks generating target texts that appear cumbersome and thus impede intelligibility. 

This resonates with the Roman poet Quintus Horatius Flaccus, who argued in his Ars Poetica 

(circa 19 BC) that an all too literal translation risks obstructing the transmission of the message 

of the author of the source text. Horatius contended that one is to employ freer methods of 

translation in order to produce translations that are aesthetically pleasing to the recipients.93 

Similarly, proponents of receiver-oriented legal translation propose that a translation of a legal 

text should appear natural and comprehensible to the receiving audience just as if it was a legal 

text belonging to the target legal system.94 

It is difficult to pinpoint the boundaries within which the receiver-oriented legal 

translator operates. The legal literature shows no evidence for the argument that legal translators 

should possess unrestricted stylistic and cultural liberties or be afforded an opportunity to offer 

adaptations or imitations of the source legal text.95 What remains, therefore, are methods 

analogous to the previously mentioned sense-for-sense and free methods of translation. A 

sense-for-sense approach entails an inter-lingual transposition of the legal information 

contained in the source text into the target language.96 On this view, the message of the original 

must be transposed out of its own legal culture into the language and culture of the recipient of 

the target text.97 This resonates with Roman Jakobson’s position as expounded in his famous 

paper, ‘On Linguistic Aspects of Translation’ (1959), that translation is a process of recoding 

equivalent messages created in two different ‘codes’.98 A sense-for-sense method thus offers 

the recipient the legal information of the source text as precisely as possible while submitting 

this fully comprehensible information to the domestic legal environment and culture.99 On the 

other hand, Šarčević seems to allow for a less inhibited method than the sense-for-sense method 

of legal translation. She emphasizes that translation is not about transcoding any message but 

rather about recreating that message and making an ‘imitation’ of it.100 That is, her interpretation 

of receiver-oriented legal translation is not so much about conveying the message of the author 

                                                 
93 Discussed in Venuti (2012: 4) and Munday (2008: 20). The author of the source text here was God. 
94 E.g. Chromá (2004: 29) and Varó and Hughes (2002: 179).  
95 See e.g. Varó and Hughes (2002: 180). 
96 See Chromá (2004: 38). 
97 See e.g. Chromá (2004: 29, 38-39, 40, 49). She contends that LSP translation in general should mediate the 

information contained in the source text as precisely, accurately and fully as possible (ibid: 39, n. 40). See for a 

similar stance, Lindroos (2007: 368). 
98 Jakobson (1959/2012: 127, 139-141), discussed in more detail by Munday (2008: 36-38) and Venuti (2012: 111-

112). 
99 Again, Chromá (2004: 29) and Varó and Hughes (2002: 179). 
100 As argued and defined by Šarčević (1997: 5, 12, 229, cf. Snell-Hornby (1988: 75). 
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of the source text into the target language but instead about seeking an equivalent response with 

the respective audiences of the texts involved.  

Overall, the receiver-oriented legal translator, in principle, employs a relatively liberal 

method of translation by adapting grammar, lexicon, and cultural references whenever the 

equivalence of legal effects necessitates such a method.101 The objective is to create a level of 

naturalness and recognition. In fact, if in certain circumstances a literal translation may achieve 

this objective better than a freer method, the first and not the latter is warranted.102 Yet, as a 

general rule in receiver-oriented legal translation, achieving legal equivalence always prevails 

over ‘linguistic purity’103 and, therefore, since receiver-oriented translation aims to use the target 

language in a ‘natural’ manner, strained or forced sense or syntax must be avoided.104 

Consequently, a receiver-oriented theory of legal translation, more often than not, will conflict 

with the traditional literal method of translation as well as a word-for-word or verbatim 

translation.  

4.5.2 Disinclination towards Literal Translation Methods 

Still, the receiver-oriented leaning towards freer translation methods does not 

categorically reject literal or word-for-word translation.105 Receiver-oriented translation, as 

proposed by theories of dynamic equivalence and functionalism, does in principle not rule out 

any method as a possible candidate for the most appropriate method in a particular instance of 

translation. Reiss, Vermeer, Nord, Snell-Hornby, Venuti and translation theorist Peter 

Newmark all describe that the correct method in the receiver-oriented tradition depends 

predominately on the purpose of translation and the contextual or cultural circumstances of the 

intended recipient.106 Maintaining linguistic equivalence or formal correspondence of source 

and target text might still be appropriate. Whether it is will be ultimately determined by the 

‘skopos’ of translation.107 Receiver-oriented translation methods might, therefore, include 

semantic, lexical, grammatical, and stylistic considerations as well as extra-linguistic criteria 

such as situation, subject, time, place, receiver, and sender.108  

Yet, the use of literal translation methods does not express the default approach of 

receiver-oriented translation. At least when legal translation is involved, the receiver-oriented 

approach demonstrates a basic inclination towards freer rather than literal translation 

                                                 
101 See Šarčević (1997: 17), specifically regarding the translation of legislative instruments, and Weisflog (1987: 

195) with respect to non-binding legal texts, such as legal textbooks. 
102 Husa (2012: 172-173) argues that in ‘routine translation’ there is no problem translating at the ‘surface-level’ 

and using a more literal method. Only in ‘hard cases’, Husa writes, it becomes crucial to move beyond. Moreover, 

De Groot (2012b: 144) and Pozzo (2012: 188, 191) point out that a literal translation method may turn out to be 

appropriate when, for example, it brings forth a useful neologism – which is discussed below. 
103 See e.g. Garzone (2000: 5); Šarčević (1997:47, 202); and Chromá (2004: 39, n. 40). 
104 As argued by Varó and Hughes (2002: 23). 
105 An earlier yet brief version of this analysis was published in Baaij (2012a: 281-282). 
106 See Vermeer (1989/2012: 200-201); Nord (1997: 29, 115); Newmark (1988: 45) and the observations by Venuti 

(2012: 200) and Munday (2008: 80). See for legal translation, Šarčević (1997: 7, 18, 55, 65) and Chromá (2004: 

38-40), cf. Trosborg (1997: 153). Equivalents taken out of the original context of use, do not tell us much, Chromá 

(2004: 50) argues. See further observations on this matter Gentzler (2001: 70-72). 
107 Reiß & Vermeer (1984: 114). 
108 As observed by Munday (2008: 74). Receiver-oriented legal translation may for example accept literal 

translation methods when the source and target legal systems are historically and culturally related, Groot (1998: 

27) and Groot (2012a: 539). In this aspect, receiver-oriented legal translation purportedly combines the so-called 

linguistic or ‘surface-level’ correspondence between the source and the target text with coherence between the 

receiver’s situation and the intended purpose of the target text, Šarčević (1997: 234) and Chromá (2004: 39), cf. 

Reiß (1971: 69) and Snell-Hornby (1988: 106) in the field of general translation studies. 
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methods.109 That is to say, proponents of receiver-orientated legal translation appear to be 

particularly inspired by an overt aversion for literal, not to mention verbatim, translation. In 

contemporary legal translation studies, the literal method of translation is generally derided as 

‘traditional’ and ‘primitive’.110 In fact, an all too literal method of translation has been described 

as a misconception prevailing among “legal practitioners with no knowledge of the linguistic 

niceties involved.”111 

 Authors who repudiate a literal method for legal translation contend that it is misguided 

in at least two respects. First, they argue that literal legal translation originates from an outdated 

assumption according to which legal translation must be stringent or literal because legal 

language is a technical language. These authors observe that according to the traditional 

position, legal translation requires a rather mechanical form of translation.112 Šarčević writes 

that in this orthodox view the task of the legal translator is to reconstruct the form and substance 

of the source text as closely as possible.113 Legal translation is traditionally as strict and literal 

as possible, particularly the translation of legislation as opposed to, for example, legal textbooks 

whereby the legal translator should transfer the author’s thoughts and ideas rather than his or 

her words.114 The receiver-oriented argument asserts to the contrary that this traditional 

understanding of legal translation incorrectly emphasizes the mere preservation of formal 

equivalence, that is, correspondence of form and literal meaning.115 Proponents of receiver-

oriented legal translation, on the other hand, while adhering to a primary communicative nature 

of language, argue that the traditional emphasis on formal equivalence in legal translation 

demonstrates a lack of awareness of contextual and discursive elements in translation in the 

habitual and unreflective use of the literal translation methods. 

The second reason why proponents of receiver-oriented translation regard literalism in 

legal translation as outdated is because it is said to adhere to a misplaced notion of fidelity. 

Traditionally, the argument states, a principle of fidelity was mistakenly thought to ask legal 

translators to preserve the ‘letter of the law’ and, therefore, to stay as close as possible to the 

form, style, and substance of the legally binding text. As a result of this discernment of fidelity, 

the legal translator was thus expected to employ the strictest literal method, reproducing the 

content as precisely and accurately as possible.116 This association between fidelity to authority 

and fidelity to the words of authoritative text can be ascertained as early as antiquity. In his 

‘Letter to Pammachius’ (395 AD), St. Jerome advocated that a papal letter would receive a 

sense-for-sense translation, arguing that a word-for-word translation would lead to nonsense 

and blur the substance of the letter. Yet, when discussing the translation the words of the highest 

authority, the Holy Scriptures, he instead proposed a strict literal translation. He explained this 

                                                 
109 This mirrors Nida’s dynamic equivalence, which requires the literary translator to aim for ‘natural translation’ 

by diverging from the grammar and lexicon of the foreign text, and adapt it to the domestic culture (Nida 1964: 

166-169, 218). 
110 See e.g. Šarčević (1997: 5, 12, 16-18, 25, 34); Chromá (2004: 39, 47); Garzone (2000: 5); Trosborg (1997: 153) 

and Lindroos (2007: 367-368), in line with the overall negative assessment of the literal method in general 

translation studies, e.g. in Snell-Hornby (1988: 75). See for further discussion of the unpopularity of the literal 

method in the fields of general translation, Gentzler (2001: 75). 
111 Varó and Hughes (2002: 179). 
112 See Šarčević (1997: 16); Cao (2007b: 5); Garzone (2000: 3-4). Lindroos (2007: 372). 
113 Šarčević (2000: 3). 
114 Šarčević (1997: 17), discussing Weisflog’s views (1987: 195). 
115 See Šarčević (1997: 16) and Šarčević (2000: 3), referring to Weisflog (1987: 191-195), who argues that it is 

the words that count in legal translation. 
116 As discussed by Munday (2008: 25) and argued against by Gémar (1995-II: 115); Šarčević (1997: 18); Šarčević 

(2000: 3, 16-17). Such an understanding of fidelity is found in Weisflog (1987: 191, 194) and Obenaus (1995: 

248), the latter of which argues that legal texts require precision and thus imposes restrictions on the translator. 
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exception by indicating that the very word order of this particular source text is a mystery.117 

Opponents of literalism in legal translation describe that such a principle of fidelity to the ‘letter 

of the law’ resulted in the translation of authoritative legal texts that involved a mechanical 

process of transcoding, i.e., a process of converting a string of words or expressions in one 

medium into equivalent units in another medium.118 

4.5.3 The Source-Oriented Predisposition to Literal Methods 

In contrast, source-oriented translation would more likely than not call for literal 

translation methods. In legal translation studies, proponents of literal methods of legal 

translation may be hard to find. Yet in general translation studies, the source-oriented tradition 

provides various arguments in favor of a general preference for more literal methods. According 

to the source-oriented view in general translation studies, language is considered constitutive 

of our world and translation is subsequently concerned with pulling languages together by 

paradoxically registering the metaphorical gulf between them. Literal and even strict-literal 

methods of translation are advantageous for this purpose, as they allow the target text to remain 

as close as possible to the peculiarities of the source text. Otherwise stated, it pursues textual 

homogeneity, hence, consistency of both structure and syntax as well as the closest literal 

translation of nouns and verbs. In this manner, the less natural it will appear to the reader, the 

better it will allow the latter to grasp the ‘foreignness’ of the text in his/her language.119  

In fact, in the field of literary translation, even a verbatim, strictly literal word-for-word 

translation might be required. Schleiermacher explicitly states that word-for-word literalism 

will indeed offer the reader of the translation as much as possible a relationship with the same 

text as the reader of the original text.120 Since the original text is foreign to the reader, the reader 

will most likely have a rapport with it that is less satisfactory than a speaker of the foreign 

language would have.121 

Furthermore, Benjamin advocates a strict-literal method of translation as he makes the 

case that words rather than sentences should be the primary element for the translator.122 This 

stance was later repeated by Steiner, “only the word can be circumscribed and broken op to 

reveal its organic singularity.”123 To both Benjamin and Steiner, such stringently literal 

translation is an intentional and deliberate attempt to establish an elucidating ‘strangeness’.124 It 

preserves and reveals the source text’s foreignness rather than negating it as much as possible.125 

The intended recipient of the target text is consequently unequivocally informed that he or she 

is dealing with a translation, Gadamer agrees.126 Translations should thus not be made to read 

as if they had originally been composed in the domestic language.127 Literal translation, 

according to Benjamin, is thus intentionally directed at not pleasing the reader of the 

translation.128 In this manner, Benjamin explains, the translation intends to permit the ‘pure 

                                                 
117 Discussed by Venuti (2012: 15) and Munday (2008: 20). 
118 See in so many words, Šarčević (1997: 5, 18, 55), agreeing with Gémar (1995-I: 12), contra Obenaus (1995: 

248). 
119 Venuti (2012: 4) 
120 See Schleiermacher (1813/2012: 47, 49-51, 56). 
121 See Schleiermacher (1813/2012: 47). 
122 Benjamin (1923/2012: 81-82). 
123 Steiner (1975/1998: 347). 
124 Steiner (1975/1998: 336, 413, 416). 
125 Benjamin (1923/2012: 77), see Berman (1995: 17, 94) and Venuti (2012: 19-20, 271-273) for a similar stance. 
126 Gadamer (1975/2004]: 347). 
127 Benjamin (1923/2012: 81). 
128 Benjamin (1923/2012: 75, 81). 
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language’ to be released and evidenced in the target language, breathing the “spirit” of a foreign 

language into the translated work.129  

At this point, one may wonder whether translating any text literally, let alone verbatim, 

will still be successful in conveying the message of the source text or realizing equivalence of 

responses by the respective readership. Yet, one should then realize that the objective of 

transmitting messages from sender to receiver, or seeking similar communicative effect, is 

indicative of the assumption that language is an instrument by which we may communicate 

information about an otherwise extra-lingual world. Once we relinquish such a language-as-

communication mindset and acquire a language-as-constitutive attitude, there is simply no 

wavelength, so to speak, which could carry and sustain a stable meaning or message above, 

beyond, and thus between, languages. Again, this does not preclude cross-lingual 

communication, but it entails a different concept of communication than the pragmatic one in 

the field of linguistics.130 As discussed, the constitutive view does accept the role of language 

in communication. Yet, it entails that first and foremost, language constitutes and governs the 

world that we experience as given. Consequently, feigning ‘transparency’ between languages 

results in the opposite of the outcome that receiver-oriented translation scholars hope to realize; 

it widens the ‘gulf’ between them rather than bridging them. In brief, whereas receiver-oriented 

translation would intend to provide the recipient of the translation a linguistically different text 

in order to offer the same message in the foreign language or solicit the same response with the 

reader of the original work, source-oriented translation strives as much as possible towards 

providing the recipient the same text as the source text in order to demonstrate that the world 

from which the latter text is derived is different than those in the domestic world. 

4.5.4 The Boundaries of Literalism in Source-oriented Legal Translation 

Thus far, this section examined the method that should generally follow from a 

foreignizing, source-oriented approach to literary translation. This conclusion does not 

necessarily apply to legal translation. In fact, the source-oriented legal translator does not 

necessarily need to resort to strict-literal or verbatim methods. Three aspects of source-oriented 

translation point this out. 

First, foreignizing legal translation does not demand a literal method without any regard 

to the recipient of the target text. In fact, as is the case in receiver-oriented legal translation, the 

requirements of the readership of the translation determine the selections made by the translator 

because exteriorizing or foreignizing literary translation is of no value when it is random. True, 

Schleiermacher writes that recording what is foreign in one’s domestic language does not come 

without ‘casualties’.131 Benjamin, too, acknowledges that literal translation may risk yielding 

incomprehensibly texts.132 Nonetheless, a translation should ‘sound foreign in a quite specific 

way’, Schleiermacher explains.133 One could say that the obscurity of the foreign text must be 

tangible in one’s familiar language. Furthermore, source-oriented translation is not oblivious to 

the disadvantageous aspects of foreignizing translation from the perspective of the recipient of 

a translation. Unavoidable sacrifices will need to be made. Schleiermacher writes that because 

                                                 
129 Benjamin (1923/2012: 60-61, 78, 81). 
130 The pragmatic tradition in linguistics cannot be equated to  the pragmatist tradition in the philosophy of 

epistemology and language. To the contrary, the philosophical foundations of the latter share more in common 

with the constitutive understanding of language than with the communicative one, specifically with respect to the 

denial of an extra-lingual reality or at least our knowledge of such reality.  
131 Schleiermacher (1813/2012: 54). 
132 Benjamin (1923/2012: 80). 
133 Schleiermacher (1813/2012: 54). 
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the translator should adhere as closely to the foreign tongue as his/her own language allows, he 

may be making the translation appear occasionally harsh and stiff so as to displease the reader 

just enough to keep him or her conscious of the foreign origin of the original text.  

Therefore, taking the recipient of the translation into consideration, the trick is to acquire 

as much as possible of all positive aspects while taking as little as possible of the negative that 

accompanies it, Schleiermacher reasons.134 As Venuti clarifies, the aim of source-oriented 

translation is not to merely render texts that are difficult to read. Rather, a source-oriented 

translator ‘creates new conditions of readability.’135 Similarly, a source-oriented approach in the 

domain of legal translation would still demonstrate awareness of the social, spatial, and 

temporal differences between cultures, whether legal or linguistic cultures, in which the original 

and the translation are written and received.136 Again, the new modes of expression that the 

translator may introduce to bring out the source text in the target language are expressions 

articulated in the target language. 

Second, a verbatim or word-for-word translation as advocated by Schlesinger and 

Benjamin regarding instances of literary translation is not necessarily the most appropriate 

method for instances of translating legal texts.137 A source-oriented translator of a poem may 

wish to register the characteristic refined features of the foreign language or the use of it by the 

foreign poet. In contrast, a source-oriented legal translator may not necessarily be interested in 

primarily preserving the foreign general language. Instead, his/her primary objective may be to 

expose the foreignness of the foreign legal language that the source text in the domestic 

language addresses. Recall that source-oriented legal translation does not support a literal legal 

method solely due to a certain principle of fidelity to the letter of the law. In fact, a strict-literal 

or verbatim translation only succeeds in revealing the foreign nature of the foreign legal text, if 

it allows the reader to comprehend in what respect the text is foreign. In such an instance, the 

recipient of the target text may, perhaps, conclude from the level of incomprehensibility that 

the translated source text is foreign, but he will in no way be able to discern in what way. Hence, 

the target legal text should retain a level of intelligibility that allows the reader to understand 

what makes it foreign in the receiving legal culture. For example, in ancient times, the Roman 

Imperial Constitution was transcribed into Greek verbatim, or word-for-word, and even 

transliterated literatim, or letter-for-letter. It is reported that this led to entirely 

incomprehensible texts.138 From a source-oriented point of view, such strict literalism would 

therefore defy the purpose of literal translation. 

Third, source-oriented legal translation should not be equated with literal translation for 

the same reason why receiver-oriented legal translation should not be conflated with a free 

translation method. The primary objective of source-oriented legal translation is not to employ 

a literal translation method but to express foreignness. It may very well be that the most literal 

translation creates an unwanted ‘natural feel’ to the target text. In that event, some sense of 

                                                 
134 Schleiermacher (1813/2012: 53-54). 
135 Venuti (2008: 19). 
136 In this respect, the source-oriented approach to translation is not altogether inconsistent with Vermeer’s skopos 

theory of translation, in which the degree of familiarization or foreignization is ultimately dependent on the purpose 

of the individual act of translation in question, see explicitly Vermeer (1989/2012: 237). The contrast between 

receiver and source-oriented translation persists, on the other hand, persists in respect of the underlying concepts 

of language and communication. Whereas Vermeer’s skopos theory accepts the possibility of unmediated cross-

lingual communication of information content, i.e. in cases where the skopos requires the use of receiver-oriented 

methods, translation theories in the hermeneutic tradition would still submit the communicative function of 

translation to the constitutive force of language. 
137 Baaij (2014c: 116-118) provides various examples that demonstrate which degree is desired and which is 

redundant in source-oriented translation of national legislation for comparative legal research purposes. 
138 See Plisecka (2012). 
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creative adaptation should be employed in order to maintain a level of ‘foreignness’. As 

previously stated, it is difficult to locate supporters for a literal method of legal translation. Yet, 

those that do support it acknowledge that literal translation in the legal domain is not an end 

unto itself. Legal scholar Peter W. Schroth, for example, prefers a ‘clear, readable translation’ 

of legal text to go accompanied by a strict-literal translation. He even seems to dismiss a 

receiver-oriented approach as he warns that legal terms that are overly familiar to the target 

legal culture “may lead the audience to assume it understands more than it really does.”139 Legal 

and language scholar James Boyd White takes a similar stance. He, too, advocates a literal 

method of legal translation because it lifts “the translation off the page,” demonstrating that the 

words the reader reads are not those written by the original author, nor that these are necessarily 

equivalents.140 These considerations demonstrate that literal translation is not merely defendable 

with the straw man arguments. 

According to a constitutive view of language and the consequent need for foreignizing 

translation, it becomes clear that there is ample reason to consider a source-oriented strategy to 

translation in general as well as to legal translation in particular. Specifically, the previous 

sections demonstrated that support for literal methods of translation does not necessarily reveal 

compliance with a ‘traditional’ and outdated principle of fidelity to the letter of the law or a 

miscomprehension of what ‘faithful’ translation entails.141 That is, not merely lawyers without 

‘knowledge of linguistic niceties’ could support literal legal translation. 

However, the theoretical framework set out in this and the previous sections is yet to be 

applied to EU translation. For example, it will turn out that in the domain of EU translation 

specifically, the separation between the general and legal languages of the source and target 

texts has a distinct character. ‘Foreignness’ in EU translation is not literally foreign but 

expresses the otherness of an asserted EU legal language from national legal languages, albeit 

eventually part of a single overarching legal framework which is the European Union. The 

following sections will analyze EU translation in terms of the philosophical foundations and 

methodological predispositions of both source-oriented and receiver-oriented translation, and 

analyze which orientation best fits and justifies the various methods and aims of current EU 

translation. 

4.6 The Orientations and Methods of Current EU Translation 

4.6.1 Identifying the Basic Elements of EU translation 

Having set out the theoretical framework for translation, this section will uncover and 

analyze the orientations and ensuing methods that appear in the present translation practices of 

EU legislative bodies. When superimposing the orientation and methods of general or literary 

translation onto EU translation, i.e. the multilingual drafting of language versions of EU 

legislation, the sections assume the following basic elements of EU translation. 

First, with regard to the texts involved, the source text in EU translation is the legislative 

draft text. This entails both the original draft proposal at the Commission level, and the base 

                                                 
139 Schroth (1986: 17). 
140 Boyd White (1990: 200, 252-253, 300, n. 18). However, Boyd White does not intend to set forth a method of 

translation; he merely considers the literal method in literary translation as a heuristic tool for expounding a theory 

of the nature legal discourse. Obenaus (1995: 247) and Mellinkoff (1963: 25) also support literal legal translation, 

but they do so not on the basis of a language-as-constitutive point of view, or from a perspective of foreignization. 

The views of these authors is precisely the one dismissed by receiver-oriented legal translators, namely holding 

that legal translation is a technical, specialist and should therefore be literal. 
141 In general translation studies Steiner (1975/1998: 223, 341) also defuses the charge that literal translation is the 

“naïve” mode. To him, in contrast, literal translation is the “ultimate” mode. 
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text at the Council and Parliament level. As the previous Chapter discussed, the legislative draft 

text is normally the English language version.  

Second, the target texts are the version into which the English original legislative draft 

text is translated at ‘milestone stages,’ that is, before the Commission formally adopts the 

legislative proposal, before the Parliament adopts subsequent amendments and before both 

Council and Parliament ultimately adopt the proposed and amended legislation. 

Third, the author of the source text, i.e. the original legislative draft text, is primarily 

the combination of the lobbyists or expert groups, and the preparatory bodies of the various EU 

Institutions. These actors create the original texts that will be the subject of further linguistic, 

political and legal scrutiny. The secondary tier of authorship belongs to the legal revisers or 

jurist-linguists, who subsequently revise and finalize the base text before these texts are 

translated into the other versions.142  

Fourth, the translators of the source text, i.e. the drafters of the target texts, will include 

both EU translators and jurist-linguists. Although they have distinct tasks and responsibilities 

relating to the wording of the target texts, they both make the typical translation decisions and 

ultimately determine how the source text should be translated. When this Chapter refers to the 

EU translation practices, it primarily addresses the translation methods that EU translators and 

jurist-linguists employ. In this respect, the jurist-linguists’ role is twofold: they are both co-

author and co-translators of the source text; tweaking and finalizing the wording of legislative 

draft texts and ensuring concordance between this text and subsequent translations.  

Fifth, the Chapter attributes the role of receiver of the target text in EU translation to 

national legal experts. This follows from the Joint Practical Guide which explicitly cites “those 

called on to apply or interpret [the legislative act] in each Member States (officials, judges, 

lawyers, etc.)” as ones that the drafters of language version should hold in consideration.143 

Indeed, in case of directives, the administrators and officials of national governments will be 

the first in line to interpret the version drafted in the language of that particular country and, 

further down the line, the legislative and political actors responsible for national 

implementation legislation will take on that responsibility. Furthermore, in respect of both 

directives and regulations, national courts are responsible for interpreting the relevant language 

version and for applying it in individual cases. In general, lawyers and legal advisors of citizens 

are more likely than their clients to seek and discover the legal significance of language 

versions. 

On the basis of this analysis of EU translation, this section will further uncover three 

common-place translation methods and orientations of current EU translation practices: 

sentence structure symmetry, the choice of legal terminology and the overall understandability 

of the texts.144 

4.6.2 Resemblance of Sentence Structure 

EU translation must be understood against the backdrop of an overall need for textual 

consistency, including the resemblance of sentence structure or syntax of parallel sentences, i.e. 

                                                 
142 It would not be in error to regard the Commissioners, Members of Parliament and Members of the Council as 

co-authors as well, since these actors formally decide on the final wording of all language versions, hence, both 

source and target texts. However, since the actual translation of the source text into the target text precedes the 

enactment of the final legislative product, and because politically sensitive aspects of the various language versions 

are hammered out before, the ultimate political decision-makers are too far removed from the actual translation 

process, and thus not involved in developing the practices and methods of EU translation. 
143 Principle 5.4 Joint Practical Guide (2015) cf. Šarčević (2000: 4). 
144 See recitals and General Principles in the Interinstitutional Agreement on Common Guidelines for the Quality 

of Drafting of Community Legislation (1999/C 73/01), p. 02. 
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sentences at the same position in different language version. The translations must diligently 

adhere to the overall structure of the text.145 This includes the same numbering of articles, 

paragraphs, and titles. Even the number and sequence of sentences must correspond precisely, 

such that cross-references within a legislative text or reference to sections of the legislation by 

its reader correspond in every language version.146 As to sentence structure itself, or the 

syntactic relations of sentences, EU translation requires corresponding language versions to be 

as identical as possible. 

In fact, generally, translators translate the original legislative draft text deferentially. 

That is, as a rule, EU translators must adhere precisely to the original legislative text even when 

the original appears to contain nonsense or when it is inadequately phrased.147 For example, the 

Council translators find themselves faithfully translating intentional vagueness and ambiguities 

rather than selecting one of the possible meanings to include in the target text.148 EU legislation 

is the result of vigorous political negotiations and compromise performed by a diversity of 

national representatives and politicians, committees, and groups of experts.149 These drafters are 

generally less concerned with drafting quality. Instead, linguistic imperfections in original 

draft-proposals often function as deliberate political tools. They serve to reach agreement 

among the members of the drafting group, provisions may intentionally be left vague or 

ambiguous.150 The reason is that, when the text implies multiple meanings, more Member States 

are more likely to accept the proposal.151 It is true that at the pre-translation phase at the DGT, 

legal revision and editing services may detect and resolve unmistakable linguistic errors. Yet, 

changes will therefore need to be kept to a minimum in order to prevent impeding the deliberate 

and careful political calculation intention of drafters.152 

In terms of translation methods, EU translators employ literal and occasionally even 

verbatim methods of translation. They do so specifically when it involves translation for the 

purpose of drafting multilingual legislation. The same translators take a different approach in 

case of speeches by EU officials, press releases, or information brochures. In those instances, 

EU translators may adopt a more flexible and free style, for example, by merging or subdividing 

sentences. These methods reveal a receiver-oriented approach. The reason is that when these 

non-legislative documents are involved, the objective of translation is that the eventual texts 

are natural, aesthetically pleasing, and easily readable in the target language. Otherwise stated, 

it should not be evident to the reader that the translation is, in fact, a translation.153 

                                                 
145 In turn, each legislative draft must follow the standard structure of all acts of the EU, namely: title; preamble; 

enacting terms; and annexes if applicable (ibid). The Council adopted these standard formats in Council Decision 

(2009/937/EU). See further Joint Practical Guide (2015), Principle 7. 
146 Interview with G, translator at the DGT, jurist and former lawyer-linguist at the Court; Interview with H, 

terminologist and translator at the DGT, former translator Parliament; Interview with I, translator and biologist at 

the DGT. 
147 See Wagner, Bech & Martínez (2002: 47, 58, 75 and 124), citing an interview they conducted with a translator 

at the Council. 
148 Interview with E, managing position Translation and Document Production, Directorate 3 (Council of the 

European Union); Wagner, Bech & Martínez (2002: 139), in an interview with Hans Brunmayr, in 2002 Deputy 

Director General at the Council of the European Union; Gallas (2006: 124) and Guggeis (2006: 115). See for more 

on the politics of multilingualism, Burr & Gallas (2005: 228). 
149 The language of legislative proposals therefore often serves the purpose of realizing difficult agreements and 

compromises on policy goals, Interview with B, editor at the DGT and former Translator for the Commission; 

Guggeis (2006: 115). See Frame (2005: 22); Gallas (2006: 126) and Wagner, Bech & Martínez (2002: 71). 
150 Guggeis & Robinson (2012: 62). 
151 Interview with E, managing position Translation and Document Production, Directorate 3 (Council of the 

European Union); Frame (2005: 23); Guggeis & Robinson (2012: 62). 
152 Guggeis (2006: 115-116). Interview with B, editor at the DGT and former Translator for the Commission; 
153 Interview with H, terminologist and translator at the DGT, former translator Parliament; Interview with E, 

managing position Translation and Document Production, Directorate 3 (Council of the European Union) 
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In contrast, the methods that EU translators employ for EU legislation hint at a source-

oriented approach. The reason is not that literal translation methods equate this approach. 

Rather, the reasons for such syntactic consistency demonstrate a strong orientation towards the 

source text. The underlying notion is that each language version must be a faithful and accurate 

rendition of the original legislative document.154 The Joint Practical Guide corroborates this 

observation. It instructs that translations should not use circumlocutions or approximations if 

the original text does not use these forms as language versions could therefore diverge in 

meaning.155 This internal guideline suggests that translations should remain in close 

approximation to the ways in which the sentences of the original legislative text are framed. It 

appears that the need for ‘absolute concordance’ of language versions, as Lönroth phrased it156, 

entails language versions to stay close to the structure of the source text and the structure of its 

sentences. 

4.6.3 Legal Terms without National Connotation: An Autonomous Interpretation 

With respect to the translation of legal terminology, current EU translation practices 

also display source-oriented features regarding the concordance between terminologies that the 

various language versions use in order to refer to legal concepts. In general, the institutions 

emphasize that “identical concepts shall be expressed in the same terms” and that terminology 

is “consistent both internally and with acts already in force, especially in the same field.”157 

Scholars agree that advancing the effectiveness of legal integration must recognize the 

significance of cross-language terminological uniformity.158 In particular jurist-linguists at both 

the Council and the Parliament carry the responsibility for the choice of terminology. They have 

the task to ensure that the language versions have the exact identical legal scope and that there 

is complete concordance between these versions.159 They are the ‘guardians’ of EU’s legal 

language and EU’s self-proclaimed own legal culture that it has been developing over 

decades.160  

The question as to the way EU translators and jurist-linguist are to translate legal 

terminology, touches upon the very nature of the relationship between the EU legal system and 

national legal systems. In various landmark cases the Court declared that the European Union 

is a distinct, supranational legal order. Thus, the EU should therefore not be considered as a 

mere collection of national legal systems; it is more than the sum of its parts. The reason is that, 

at least in a number of policy fields, the EU purports to impose sui generis obligations and 

                                                 
Interview with G, translator at the DGT, jurist and former lawyer-linguist at the Court; Interview with H, 

terminologist and translator at the DGT, former translator Parliament; Interview with D, translator at DGT; 

Interview with J, translator at the DGT and former lawyer-linguist at the Court and Interview with I, translator and 

biologist at the DGT. 
154 See European Commission, ‘Guide for external translators’ (2008), p. 6. Cf. Strandvik (2012: 33). 
155 Principle 5.3.1. Joint Practical Guide (2015). 
156 Lönroth, ‘Efficiency, transparency and openness: translation in the European Union’ (2008), p. 12, 20.. 
157 Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community Legislation 

(1999/C 73/01), p. 02, 5th and 6th Principle. 
158 Guggeis & Robinson (2012: 71); Šarčević (2012: 102-107); and De Groot (2012b: 139). On the other hand, the 

CFR, the Feasibilities Study of 2011, and the CESL proposal neglect to acknowledge the need of a common legal 

terminology that is uniform in 24 languages, as the Study on Language and Translation in International Law and 

EU Law (2012), p. 89 correctly notices.  
159 Interview with E, managing position Translation and Document Production, Directorate 3 (Council of the 

European Union) and Guggeis (2006: 109); Guggeis & Robinson (2012: 61, 66, 68). See Joint Declaration on 

practical arrangements for the co-decision procedure, OJ 30.6.2007 C 145-5.  
160 By Guggeis & Robinson (2012: 52, 60, 72, 81). See for a more detailed description of the tasks of jurist-linguists 

of both EP and the Council, Hakala (2006: 147-159). 
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rights, directly applicable to Member States or their citizens.161 Consequently, the Court 

explained, unless explicitly stated otherwise, the EU legal system does not define concepts 

based on one or more national legal systems.162 From this point of view, the EU uses its own 

legal language, an ‘EU legal language’, which belongs to EU’s distinct legal system, hence, 

distinct from its Member States’ own specific legal languages.163 Consequently, according to 

the Court, the uniform interpretation and application of EU law requires an autonomous 

interpretation of the meaning and scope of EU terminology.164 Especially EU law that “makes 

no express reference to the law of the Member States for the purpose of determining its meaning 

and scope must normally be given an independent and uniform interpretation…” the Court 

explicated.165 

In respect to the translation of EU legal concepts, current EU translation practices pursue 

the advancement of an autonomous EU legal system in two ways: translators and jurist-linguists 

normally avoid using terms with distinct national connotation instead aim to introduce new 

terms.166 First, EU translation does not tend to use legal language to which the respective readers 

in the various national legal systems are accustomed. The Joint Practical Guide indicates 

expressly that both EU translators and drafters of the original legislative text should avoid using 

legal terms that are too specific or closely associated to their own national legal system. It 

explains that specific national legal terms may lack equivalent terms in other national legal 

systems. Using national legal language could thereby lead to translation problems.167 Legal 

terms familiar to a Member State may bring about specific ‘national expectations.’ National 

governments and courts may implement and interpret familiar national legal terms within the 

legal context of their legal system and thus in ways different from one member state to 

another.168 

Scholars, too, have criticized the utilization of existing national legal terms for 

introducing EU legal concepts. They refer to it as ‘misleading terminology’, a ‘disturbance’, 

                                                 
161 Case 26/62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland 

Revenue Administration [1963] ECR-00001; Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal 

SpA [1978], ECR-00629, par. 14-15; Case 6-64 Flaminio Costa v E.N.E.L. [1964] ECR-00585 and Joined cases 

C-6/90 and C-9/90 Andrea Francovich and Danila Bonifaci and others v Italian Republic [1991] ECR I-05357, 

par. 31. 

162 See e.g. Case 327/82 Ekro BV Vee- en Vleeshandel v Produktschap voor Vee en Vlees [1984] ECR 00107, 

par. 10-11; Case C-357/98 The Queen v Secretary of State for the Home Department, ex parte Nana Yaa Konadu 

Yiadom [2000] ECR I-09265, par. 26 ; Case C-287/98 Grand Duchy of Luxemburg v Berthe Linster, Aloyse 

Linster and Yvonne Linster [2000] ECR I-06917, par. 43; Case 296/95 The Queen v Commissioners of Customs 

and Excise, ex parte EMU Tabac SARL, The Man in Black Ltd, John Cunningham [1998] ECR I-01605, par. 30, 

citing Case 64/81 Nicolaus Corman & Fils SA v Hauptzollamt Gronau [1982] ECR 00013, par. 8. 
163 In the Case 283/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982] ECR 3415, par 19, 

the Court signified that EU legal concepts do not necessarily infer the same meaning as in the law of the various 

Member States. See further Case 49/71 Hagen OGH v Einfuhr- und Vorratsstelle für Getreide und Futtermittel 

[1972] ECR-00023, par. 6; Case 64/81 Nicolaus Corman & Fils SA v Hauptzollamt Gronau [1982] ECR 00013, 

par. 8 and Case C-449/93 Rockfon A/S v Specialarbejderforbundet i Danmark [1995] ECRE I-04291, par. 25 
164 E.g. Case 61/79 Amministrazione delle finanze dello Stato v Denkavit italiana Srl. [1980] ECR-01205, par. 14 

and Case C-26/62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland 

Revenue Administration [1963] ECR-00001. 

165 Case 327/82 Ekro BV Vee- en Vleeshandel v Produktschap voor Vee en Vlees [1984] ECR 00107, par. 10-11; 

Case C-357/98 The Queen v Secretary of State for the Home Department, ex parte Nana Yaa Konadu Yiadom 

[2000] ECR I-09265, par. 26 ; Case C-287/98 Grand Duchy of Luxemburg v Berthe Linster, Aloyse Linster and 

Yvonne Linster [2000] ECR I-06917, par. 43. See on the Court’s role in furthering the supremacy of the European 

Union vis á vis its Member States, e.g. Burley (1993). 
166 See e.g. Gallas (2006: 127) and Guggeis (2006: 109). 
167 Principles 5.3, 5.3.1. and 5.3.2, Joint Practical Guide (2015), p. 19. 
168 Conform statements made by F, managing position Directorate General 7 (Quality of Legislation) of the 

Council. Cf. Guggeis & Robinson (2012: 74, 80-81). 
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and simply ‘confusing’, and ascertain it as creating one of the ‘main obstacles’ in contract law 

harmonization.169 Indeed, the Parliament, Council and Commission caution against the 

utilization in legislative draft-acts of concepts and terminology specific to any national legal 

system.170 The Commission reiterated this tenet specifically in the context of the Review of the 

Consumer Acquis.171 Translating national legal terms for language versions may in so many 

words lead to different language versions using terms that are not each other’s equivalent. It 

would effectively hamper a uniform interpretation and application of the legal concepts that 

these terms refer to.  

Second, instead of terms that reference familiar legal concepts or institutions in the 

receiving Member States, EU translators and jurist-linguists use terminology for EU legal 

concepts that has a foreignizing effect on their respective readerships in the receiving member 

states. Instead of using legal language familiar to specific national legal systems, EU translation 

generally aims to use a legal style and phraseology that is particular to existing Community 

law,172 informally known as ‘Eurospeak’.173 Hence, EU translation aims to bring its national 

‘readership’ to their European ‘author.’ A commonly used method of EU translation is the 

creation of legal terms that do not belong to the language or legal system of the reader, so-called 

‘neologisms’.174 Neologisms could be terms new to a Member State’s general language 

altogether, or: ‘neologisms proper.’ Examples are Societas Europaea, the public EU Company 

created in 2001175 and the Acquis Communautaire.176 Other neologisms may be new to the legal 

language of the Member States: ‘legal neologisms.’ English examples are ‘Preliminary Ruling’ 

or ‘Directive.’ Now-commonplace terms such as ‘Internal Market’ and ‘Member State’ and 

even the terms ‘European Union’ and ‘European Commission,’ belong to this category. 

In terms of translation orientations, by realizing inter-lingual terminological consistency 

through advancing a single, autonomous legal language in 24 languages, EU translation 

practices display a commitment to a source-oriented rather than a receiver-oriented approach. 

After all, the method of neologisms aims to register the ‘foreignness’ of the distinct EU legal 

language in the general language used by the respective national legal systems of EU member 

states. However, the character of ‘foreignness’ in the context of EU translation is manifestly 

different from that in literary or general legal translation. The reason is that strictly speaking 

the EU legal system is not foreign to the national legal systems of its Member States. If the EU 

legal systems were genuinely foreign to the national ones, there would be no relation of 

supremacy to speak of. Moreover, both directives and regulations are instruments that are 

designed to have legal effect at the national level, either indirectly through implementation in, 

or directly alongside the rules of national law.  

The method of neologisms for EU legal language exhibits a foreignizing, source-

oriented approach. It adapts the target language to the legal language of the originating, 

autonomous legal system by introducing new modes of expression in the respective target 

languages. Foreignization in this respect is really a matter of differentiating; of contrasting 

                                                 
169 E.g. Onufrio (2007: 6-7); Rott (2006: 1110); Terryn (2008: 262). Cf. Dannemann et al (2010: 77), who argue 

that the EU legislator must decide to which degree it wishes to make use of existing national legal languages or, 

in contrast, disregard it. 
170 Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community Legislation 

(1999/C 73/01), p. 02, 5th General Principle. 
171 Communication COM(2001) 398 final, p. 10. 
172 Interview with J, translator at the DGT and former lawyer-linguist at the Court. 
173 Wagner, Bech & Martínez (2002: 58 and 64). 
174 See e.g. Dannemann et al (2010: 77) and Cao (2007b: 55, 57). 
175 Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE). OJ L 

294, 10/11/2001, p. 0001 – 0021. 
176 For more such examples of both types of neologisms, Forche (2012: 453). 



 

104 

different legal languages within a single yet multi-level system of governance that is the 

European Union. As explained before, the eventual objective of using this method is not merely 

technical, it is political. For instance, legal scholarship is not in agreement as to nature of the 

proclaimed supremacy and autonomy of the EU legal system. Some consider the EU legal 

system as the only legal system, encompassing and hierarchically superseding national legal 

systems. Others maintain that the EU legal system stems from and thus continues to rely on the 

joint permission and authority of the Member States.177  

While it is important to acknowledge the political objectives of the orientations, aims 

and methods of EU translation, it makes no difference on which side of the fence one stands on 

underlying policy issues for the purpose of this book. As the books takes the EU’s publically 

asserted policies and underlying principles as the criterion for assessing the effectiveness of EU 

translation, it serves no purpose to engage in the preceding debate about the correctness or 

justification of these policy objectives. This book takes the institutional assertion of supremacy 

and autonomy of the EU legal system relative to the national legal systems of Member States 

as its starting point, and thus the Court’s claim that the former has a distinct legal language that 

should be given a meaning autonomously from the meanings of national legal languages. This 

normative standard thus helps explain and critique current methods of translation for the 

purpose of drafting EU legislation. 

4.6.4 Clarity, Intelligibility and Fluency 

Lastly, EU translation practices also reveal characteristics of receiver-oriented 

translation. The reason is that internal practices and guidelines increasingly require EU 

translators and jurist-linguist to pay attention to legislative quality, in terms of clarity, 

intelligibility and fluency. The Commission declared that EU legislation should be written in a 

‘less complicated style’; ‘easier to implement for the Member States’; and ‘easier for everyone 

to read and understand’.178 To this end, the Commission argued that the EU legislative 

institutions should communicate with the public in language that is accessible, comprehensible, 

understandable and clear.179  

The Joint Practical Guide concurs and adds that the drafting of legislative acts should 

be unambiguous and easy to comprehend, avoiding uncertainty for the reader.180 It adds that, 

for example, literal translations should not cause those who will interpret and apply EU 

legislative instruments, such as officials, judges and lawyers, to perceive legislative texts as 

alien or as translation in a negative sense.181 In addition, public brochures explain that translators 

must produce “texts that don’t sound like translations;” that “[a] good translation should read 

like a document in its own right;” and that “… [f]aithful translations … reflect … the style and 

register of the language used …”182 

The call for more readable and understandable legislation bears witness to a receiver-

oriented strand of current EU translation. If all language versions should contain language that 

is easy to understand to its respective readers, the translators should attune the text towards the 

language and culture of the citizens and officials who will read, implement and interpret the 

                                                 
177 For overviews and critical analyses of various viewpoints on this issue, see most notably Slaughter, Stone Sweet 

& Weiler (1998) and Walker (2002) and Walker (2014). Specifically in relation to European private law, see 

Hesselink (2013). 
178 Communication COM(2003) 68 final, p. 19. See with regard to the findings in the EC Consumer Law 

Compendium also Schulte-Nölke (2007: 1). 
179 COM(2015) 215 final, pp. 8-9, 12; and White Paper COM(2001] 428 final. 
180 Principle 1.1, Joint Practical Guide (2015), p. 10. 
181 Principle 5.4, Joint Practical Guide (2015). Guggeis & Robinson (2012: 54) add that a text that appears ‘alien’ 

might further complicate the political acceptance of legislative proposal. 
182 European Communities, ‘Translation and Interpreting - Languages in Action’ (2013), p. 4-5, 
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various texts. That is, in order to maintain the fluency of the text, he/she should depart 

syntactically from sentences in the source text if the grammar of the source and target language 

do not match neatly. Additionally, he/she should depart from literal translation of words in order 

to adjust for any cultural differences between the member states that receive the source and 

target text respectively. That is, in order to be clear and intelligible, words should have a clear 

and recognizable meaning. EU translation should make language versions have a familiarizing 

effect on their respective audiences. In sum, in order to avoid uncertainty and ambiguity, the 

call for quality legislation asks of EU translators to ‘bring’ the legislative text to the reader. The 

Institutions confirmed this in so many words, when they declared that EU legislation should 

“take account of the persons to whom they are intended to apply, with a view to enabling them 

to identify their rights and obligations unambiguously, and of the persons responsible for 

putting the acts into effect.”183 

The reasons that underlie the receiver-oriented elements of current EU translation touch 

upon fundamental principles that the previous Chapter discussed. According to EU Institutions, 

EU’s fundamental principles of democracy and transparent government require that all 

Europeans be able to comprehend the law that binds them without language barriers. In the 

words of the Parliament, Council and Commission, legislation must be ‘clear’, ‘precise’ and 

‘readily understandable’ by the public.184 Moreover, the Joint Practical Guide explains that 

legislation must be accessible and comprehensible in order to be in accordance with the “general 

principles of law” such as the equality of citizens before the law and legal certainty.185 

Legislative texts should, therefore, be unambiguous and easy to understand, avoiding 

uncertainty in the mind of the reader.186 Indeed, citizens who speak a certain language may 

effectively be disadvantaged by relying on a language version that is less clear than the version 

that his/her fellow EU citizens rely upon. In addition to issues of legal certainty, the need for a 

uniform interpretation and application of EU law, too, requires that legislative acts are “clear,” 

“transparent and readily accessible,” the Institutions declared.187  

Related to the call for improving the readability of language versions, Lönroth proposed 

that translators would become ‘treditors,’ translators who edit and recreate a text in a different 

language rather than merely copying it.188 In his opinion, the classic EU translator should 

therefore gradually make a place for a new profession: the ‘treditor’. According to this view, 

relaxing the requirements of textual homogeneity can improve the linguistic quality of 

translations over the original text.189 Especially when the language of the original legislative 

draft text contains linguistic flaws due to political compromise or a lacking mastery of the 

English languages, ‘trediting’ seems an attractive countermeasure. Translation is then not so 

much a hindrance to but a useful tool in the EU legislative procedure. Rendering a legislative 

text in multiple languages may evidence certain imperfections that previously remained 

undetected. Translation, therefore, could induce legislation that is more precise.190 

                                                 
183 Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community Legislation 

(1999/C 73/01), p. 2. 
184 See Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community Legislation 

(1999/C 73/01), p. 2, particularly recitals 1, 2 and 6. Interinstitutional Agreement on Better Law-Making, C 321/01 

par. 2 and C 321/04, par. 25. 
185 Principle 1.2, Joint Practical Guide (2015), p. 10. 
186 Principle 1.1, Joint Practical Guide (2015), p. 10. 
187 Recitals 1 and 2, Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community 

Legislation (1999/C 73/01), particularly recitals 1, 2 and 6. 
188 , p. 20 and Lönroth, ‘Language Technologies and the European Commission’ (2008), p. 9. Nowadays 

‘Treditors’ is also the name for those working in the official editing unity of the Parliament, who often have a 

translation background. 
189 Interview with J, translator at the DGT and former lawyer-linguist at the Court 
190 Gallas (2006: 123). Cf. European Commission, Study on Language and Translation in International Law and 

EU Law (2012), p. 48. 
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4.7 The Ineffectiveness of Current EU Translation Practices 

4.7.1 Contradictory Translation Aims 

Figure 2-1 illustrated the task of EU translation, i.e. to procedure language versions that 

bring about a uniform interpretation and application of EU legislation, in connection with the 

underlying policy objectives in the matters of legal integration and language diversity. Below, 

Figure 4-5 connects this task, i.e. the objective of EU translation, with the translation aims and 

subsequent translation methods of current practices of EU translation: 

 
Figure 4-5: Objectives, Aims and Methods of Current EU Translation Practices 

 
 

 

Figure 4-5 illustrates that different methods of current EU translation practices serve 

opposing aims. Expressed differently, these methods are positioned in opposing directions: the 

preservation of syntactic correspondence of parallel sentences and the use of neologisms for 

EU legal concepts seek to keep the syntax and conceptual content close to the legislative draft 

text and legal language of the EU legal system respectively. Hence, these methods aim to adapt 

the language version in question to the English original. Conversely, efforts to advance clarity, 

intelligibility and fluency of the various texts are geared towards accommodating readability in 

the receiving Member States. This method thus aims to adapt the original text to the language 

in which the version is translated. The result is that present EU translation is effectively an 

amalgamation of both source and receiver-oriented translation.  

Unfortunately, this mixed approach of current EU translation fails to be fully effective 

for three reasons: EU translation serves contrary aims simultaneously, and due to the different 

theoretical underpinnings of the two orientations, the overall success of EU translation rests on 

inconsistent notions of intelligibility and uniformity. 
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With regard to the contradiction between translation aims, facially there might not 

appear to be anything amiss in making a compromise between different translation orientations. 

After all, one could say that both orientations seem to bring about positive results. So, why not 

make use of both orientations? However, a closer looks give a different picture. Schleiermacher 

explains that combining translation orientations takes translation in diametrically opposite 

directions and generates unreliable results.191 Methods that target source-oriented aims and 

those that target receiver-oriented aims counteract one another. For the sake of fluency, clarity, 

and intelligibility, receiver-oriented EU translation will adapt cultural references, idiom or 

overall style of the legislative draft text to the legal culture and general language of the member 

states in which the relevant language version would be received, allowing the reader to 

understand the respective language versions with minimal effort. Yet, because source-oriented 

EU translation will normally follow the semantic and syntactic peculiarities of the source text 

closely, the ensuing language versions may sacrifice naturalness or intelligibility. The versions 

then require their respective readers to make a distinct effort to apprehend the original legal 

language. This concurrence of opposing translation orientations is prone to result in language 

versions that fail to reach the aims of either orientation, or fail to reach these to the fullest effect. 

Translation is in this sense uncompromising. It is like the game of ‘tug of war’, where 

equally strong teams will both fail to win. Even if one team is stronger than the other, their 

victory will be hampered, slowed by the competition. Likewise, if translators aim for maximum 

literal equivalence and expect to avoid diverging national connotations of legal terms, it is not 

beneficial to attune the respective language versions to the style and culture of the national legal 

regime of the respective Member States that will apply to these versions. Adapting the 

translations of the original legislative draft text for the purpose of improving legislative quality 

will often require divergence from the exact structure of sentences in the original text, curing 

any vagueness or ambiguities in the original language, or using legal terminology that is more 

familiar to the readers in the respective national legal regimes. From this point of view, aiming 

for textual homogeneity is not beneficial for the quality or readability of translations.192 At least, 

different scholars argue that the need for clear and intelligible legal texts does not easily square 

with the use of neologisms or strict translation of syntax.193 Strict translation, in combination 

with possibly linguistically defective originals, as well as using unfamiliar legal terminology 

might create legislation that is imprecise or indeterminate.  

Simply put, EU translation that orients itself towards both author and reader will reach 

neither. Either way, EU translation would not be fully effective according to the measure of 

both orientations. Taking a translation into both directions simultaneously diminishes or risks 

negating the benefits of both paths. Doing so is not irrational; it is merely ineffective. A 

compromise in translation aims does not provide the best of both worlds, so to speak. Rather, 

measured by the aims of either source or receiver-oriented translation, it is a mixed approach 

that leaves the job half done. 

4.7.2 Incompatible Measures of Intelligibility 

Second, an approach to EU translation that works towards opposite translation 

orientations, which relies on different underlying conceptions of language and translation 

implies contrary standards of success. The previous section explained why the EU translator 

will fail to be effective in realizing the aims of either orientation by orienting an individual 

                                                 
191 Cf. Schleiermacher (1813/2012: 49), in respect to literary translation. 
192 E.g. Phillipson (2003: 126), who contends that restricting language versions to follow the exact same sentence 

structure would quickly conflict with requirements of concise writing. 
193 See e.g. Onufrio (2007: 6) and Dannemann et al (2010: 75-76). 
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instance of EU translation into opposing directions. This assessment also shows that the degree 

of effectiveness of a mixed approach to EU translation rests on a plurality of standards. 

On the one hand, in the pragmatic tradition in linguistics and language philosophy, 

language serves primarily as an instrument to communicate information relating to an extra-

lingual world.194 It is a tool to convey messages from speaker to listener between different 

languages. In the context of EU translation, a communicative take on language thus requires 

translators and jurist-linguists to fully comprehend the message of the drafters of the English 

legislative draft text, or the effects that it will have on its recipients. They subsequently must 

ensure that the other language versions deliver that same message195 or bring about the same 

effects. From a pragmatic angle, clear writing and uniformity in EU translation involves all 

language versions soliciting the same legal response to a single legislative instrument in the 

different contexts of the receiving legal systems. The very concept of easily discernible 

understanding of a translated text then amounts to having an unobstructed comprehension of 

the original messages that the author of the source text intended to express to readers. Indeed, 

when measured against these benchmarks, it is not surprising that it can be concluded that 

syntactic correspondence and neologisms risk obstructing the clarity and intelligibility 

demanded by the principles underlying legal integration and language diversity. 

On the other hand, however, the acceptance of a concept of language-as-constitutive, 

leads to noticeably different assessments because different criteria apply. Recall that, according 

to this philosophical tradition, language is not primarily an instrument in communicating 

information packages from speaker to listener. Rather, language in this aspect is primarily 

constitutive of the very world in which we find ourselves, hence, the very things that we speak 

of. Subsequently, from a source-oriented perspective, it is nonsensical to imply a perspective 

that emanates from nowhere, or a disembodied point of view, and to speak of communicating 

information content from a sender in one language to a receiver another. In fact, offering 

“clarity” and “intelligibility” as understood from a language-as-constitutive point of view 

means offering the recipient of the translation the most direct impression of the source text, that 

is, an impression that the recipient would have if he/she were able to read the text in its original 

language. Understood as such, strict syntactic correspondence and the use of neologisms do not 

necessarily jeopardize intelligibility or uniformity of EU legislation’s language versions. That 

strict translation has its limits and should not be pursued to extreme is explained earlier. Yet, 

one thing that stands out is that experiencing difficulty in grasping the so-called exact meaning 

of a language version, does not necessarily signal a deficiency in clarity, but instead amount to 

the clearest or ‘truest’ understanding of the text possible. It all depends on what ‘clarity’ means.  

The theoretical framework that this Chapter introduces answers to the opposing 

philosophical concepts that underlie the methods and orientations of translation, demonstrating 

that these concepts belong to divergent traditions within the philosophy of language and 

epistemology. Hence, a translation practice that rests on two opposing concepts of language 

and translation, and consequently on two incompatible sets of standards of intelligibility, 

prevents a consistent assessment of effectiveness. After all, should the emphasis on syntactic 

correspondence be rejected on the basis of a communicative perception of language, or 

celebrated on the basis of a constitutive one? Conversely, should the modification of the syntax 

and terminology of the source text be encouraged on the basis of the aims of source-oriented 

translation, or dissuaded on the basis of receiver-oriented translation aims?  

                                                 
194 Again, the pragmatic tradition in linguistics and language philosophy should not be mistaken with the 

pragmatist philosophy of language and epistemology. If anything, Pragmatics and Pragmatism commit to 

competing conceptions of language and communication. 
195 Cf. Dannemann et al (2010: 76). 
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4.7.3 Incompatible Measures of Uniformity 

Third, as this and the previous Chapters previously highlighted, the ultimate benchmark 

of the success of EU translation is to what degree it advances a uniform interpretation and 

application of EU law. In similar fashion as to clarity and intelligibility, the answer to this 

question, too, depends on which orientation one prefers. 

On the one hand, if we accept a communicative concept of language, a uniform 

understanding consists of understanding the ‘same’ individual message from the EU legislator 

in different general languages. EU translation can be said to advance a uniform understanding 

of EU law if the ‘message from Brussels’ is understood in the same manner by different 

recipients of the respective language versions. Uniformity here is dynamic, as explained at the 

outset of this Chapter. Uniformity is achieved if the various language versions have the same 

legal effect in the different national context of implementation or application. 

On the other hand, once we consider language as constitutive of the world in which we 

find ourselves rather than as an instrument with which to grasp a language-independent world, 

the concept of a uniform comprehension is very different. To the contrary, considering source-

oriented EU translation, it makes no sense to speak of an individual message that is transmitted 

from a speaker of one language to a speaker of another language. After all, the viewpoint from 

which one would be able apprehend a distinct message in the context of two different languages, 

entails an inconceivable extra-lingual position; a perspective outside all linguistic or conceptual 

schemes. Likewise, it is impossible to speak of any degree in which the understanding of a 

single message is uniform across different languages. Instead, source-oriented EU translation 

aims at equally registering the extraneous origin of EU’s legal language in the respective 

national legal systems. This is accomplished by setting EU legal languages apart from national 

legal languages rather than amalgamating them. Paraphrasing Schleiermacher, uniform 

interpretation and application in source-oriented EU translation is achieved by bringing all 

readers of all versions to the supreme EU legislator, hence, in the direction of a single, 

autonomous EU-specific legal language.  

4.8 Concluding Remarks 

In terms of translation orientations, current translation practices in EU legislative 

institutions reveal a mixed approach in terms of translation aims. Since existing EU translation 

employs source and receiver-oriented methods simultaneously, its works in a counterproductive 

manner and render contradictory and unreliable results. The translation methods relating to 

syntax and legal terminology serve source-oriented aims, while those relating to the 

intelligibility of language versions exhibit the pursuit of receiver-oriented aims. As a 

consequence, one set of methods of existing EU translation diminishes or negates the effects 

that another set is intended to bring about.  

Moreover, the combination of differently orientated translation methods rests on 

diverging concepts of language and translation, and thus solicits conflicting standards for 

assessing the intelligibility and uniformity of language versions. A translation practice that 

ultimately rests on contrary notions of uniformity of source and target text does not set a 

consistent standard of assessment. That is, by the standard of the philosophical underpinnings 

that justify the receiver-orientated aspects of EU translation, its source-oriented aspects are 

inferior. Yet, by the standard of its source-oriented aspects, its receiver-oriented aspects hamper 

intelligibility and uniformity.  

The current mixed approach falls short of performing the task of EU translation 

effectively, measured by the standards of both source-oriented and receiver-oriented translation. 

Hence, something has got to give: EU translation should either commit to a receiver-oriented 

approach or a source-oriented approach. EU translation practices should commit to either a fully 
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implemented source-oriented approach or a fully implemented receiver-oriented approach. 

Specifically, translators and jurist-linguists should either translate the legislative draft text as 

strictly as possible, and accentuate EU’s purported autonomous legal language, or aim for the 

utmost clarity, fluency and readability. They cannot have it both ways, at least not without 

generating language versions that fulfill neither goal effectively. The following Chapter will 

delve into the question which of these orientations EU translators and jurist-linguists should 

follow consistently, in order to generate language versions that engender the uniform 

interpretation and application that legislative integration measures require. 
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5 CONSIDERING A SOURCE-ORIENTED 

ALTERNATIVE 

5.1 Introduction 

Whereas the previous Chapter argued that the mixed approach of current EU translation 

practices is not as effective as either a consistent source-oriented or receiver-oriented approach, 

this Chapter will make the case that EU Institutions should opt for the former rather than the 

latter.  

The Chapter will offer three arguments that point towards source-oriented EU 

translation. It will first offer a practical argument in favor of a source-oriented approach, namely 

that it is more likely to prevent the discrepancies that the Court has considered interpretation 

problems. It will evaluate to which degree current EU translation practices have realized the 

translation aims that were discussed in the previous Chapter (Section 5.2). Second, the Chapter 

will provide a normative argument: language versions of legislation that aim for enhanced legal 

integration require a greater degree of textual homogeneity in keeping with the Court’s 

interpretation methods (Section 5.3).  

These practical and normative reasons are not sufficient to conclude the argument for a 

source-oriented approach to EU translation. The reason is that a consistent source-oriented 

approach is more effective than the current mixed approach only when the approach is measured 

relative to criteria set out by the constitutive concept of language that underpins the source-

oriented approach. After all, if preference would be given to the communicative concept of 

language, which underpins receiver-oriented translation, a consistent source-oriented approach 

to EU translation will likely turn out to be less effective than an approach that is at the very 

least, partly receiver-oriented. Phrased differently, before one can conclude that source-oriented 

EU translation is superior to a mixed approach, one must choose the criteria by which to make 

the assessment. Therefore, this Chapter will demonstrate that the underlying philosophical 

standards of source-oriented translation are more convincing than those underpinning a 

receiver-oriented alternative (Section 5.4).  

5.2 A Practical Argument: Reducing the Risk of Diverging Language Versions 

5.2.1 Overview of Syntactic and Semantics Discrepancies 

One of the factors central to determine whether EU translation should commit fully to 

either source or receiver-oriented translation is to examine which approach would more likely 

prevent discrepancies between language versions. After all, discrepancies between language 

versions undermine the uniform application of EU law until these divergences can be resolved.1 

Specifically, as pointed out previously, once discrepancies between language versions lead to 

legal conflict, EU translation has already failed to effectively serve the policy objectives of legal 

integration and language diversity. The question therefore is which orientation would more 

likely minimize the lack of a uniform interpretation and application of language versions due 

                                                 
1 Dannemann et al (2010: 74), referring to Derlén (2009); and Paunio (2007: 385); Solan (2009: 277). 
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to diverging language versions? 

Finding an answer to this question is not as straightforward as it may seem. The reason 

is that discrepancies between language versions are not born of fact; they are the result of a 

translation strategy. One can only assess the quality of a particular translation strategy’s output 

by comparing the actual translation with what would have been the correct or ideal translation. 

However, the correct or ideal translation is the outcome of whatever translation strategy the 

assessor prefers. Hence, the argument that one translation strategy results in less discrepancies 

is circular if these discrepancies are measured by employing the same strategy; and it begs the 

question if measured by employing a rival strategy. The solution is to examine the Court’s 

assessment of language versions of EU legislation. Although it is not irrelevant to look critically 

at the translation strategy that the Court implicitly employs to detect discrepancies between 

language versions, it is not essential for making the argument in favor of source-oriented or 

receiver-oriented translation. The reason is that the task of EU translation is to generate 

language versions that bring about a uniform interpretation and application of EU law, because 

the underlying EU policies of legal integration and linguistic diversity observes fundamental 

freedoms and rights of EU citizens. As Chapter 2 explained, EU translation should thus prevent 

transaction costs such as litigation costs, and disproportionately disenfranchising citizens from 

relying on their language version of the law. Keeping this perspective in mind, it suffices to 

examine which discrepancies the Court has found in order to make the practical argument in 

favor of one or the other orientation. 

To this end, this section explores quantitatively the types of discrepancies between 

language versions that the Court has observed in its case law. To find the results of past and 

present EU translation, Figure 5-1 surveys all 172 judgments between 1960 and 2010 in which 

the Court compared language versions and subsequently found discrepancies between language 

versions. Figure 5-1 makes a distinction between semantic and syntactic discrepancies, that is, 

relating to the meaning of words, and to the syntactic forms of parallel sentences, respectively. 

This distinction follows the previous Chapter, which point out that different orientations are 

predisposed to yield different methods of translating legal terminology and grammatical 

structures. Again, whereas a source-oriented approach normally favors the use of neologisms 

for legal concepts, and aims for close correspondence of grammatical structures of sentence, a 

receiver-oriented approach generally asks for the use of legal terms without national 

connotation, and the loosening of syntactic resemblance for the sake of intelligibility and 

fluency. 
 

Figure 5-1: Types of Discrepancies in Court’s Case Law (1960-2010), number and percentage split 
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5.2.2 The Risk of Diverging National Connotations of Legal Terms 

The Court’s case law 1960-2010 indicates that the aim of current EU translation to avoid 

the use of national legal terms for EU legal concepts indeed reduces the likelihood of 

discrepancies between language versions. The basis for this implication is, however, based on 

a limited number of judgments. Although Figure 5-1 showed that more than half the time 

language versions diverged due to semantic discrepancies, a further dissection demonstrates 

that only a small number of cases involved discrepancies between the meanings of legal 

terminology. Figure 5-2 distinguishes semantic discrepancies that involved legal terminology 

from those that applied to technical terms and words that have neither a specific legal nor 

technical meaning:2  

 
Figure 5-2: Semantic Discrepancies in Court’s Case Law (1960-2010), number and percentage split3 

 

 

 
 

Figure 5-2 shows that semantic discrepancies relating to legal terminology occurred less 

often than such discrepancies in the other categories. However, as Figure 5-3 further 

differentiates the category of legal terminology, it becomes clear that only nine judgments 

properly involved legal terms for EU legal concepts that have diverging connotations in the 

context of different national legal systems: 
 

  

                                                 
2 Cf. the distinctions made by the European Parliament, the Council, and the Commission in 1998, in the 

Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community Legislation 

(1999/C 73/01), p. 02, 6th Principle. See for further elaboration on the different complexities of legal and technical 

terminology, Guggeis & Robinson (2012: 71).  
3 Annex I: language cases (1960-2010) marks all 99 cases included in figure 5 2, separated by those involving 

legal terminology, technical terminology, and words pertaining to general, ordinary language. 
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Figure 5-3: Causes Discrepancies Legal Terms in the Court’s case law (1960-2010), numbers and 

percentage split4 

 

 
The Abels case provides an illustrative example of diverging national connotations of 

legal terminology. The discrepancy involved Article 1(1) of Council Directive 77/187/EEC.5 

Directive 77/187/EEC aims to protect the rights of employers. It stipulates that when a company 

is transferred, the rights and obligations originating from employment contracts must be 

transferred as well.6 Article 1(1) of the Directive determines the scope of applicability of the 

directive. The English version of this provision reads: 

“This Directive shall apply to the transfer of an undertaking, business or part of a 

business to another employer as a result of a legal transfer or merger.”  

In the Abels case, a Dutch employer, Mr. Abels, claimed payment of wages and holiday 

entitlements from Thole, his previous employer. Thole was transferred to Mr. Abels’ new 

employer, TTP, during the course of a Dutch insolvency procedure referred to as ‘surseance 

van betaling.’ A Dutch court asked the Court whether such a transfer specifically performed by 

a court-appointed liquidator was encapsulated by the scope of Article 1(1).7 Whereas the 

English version employs the legal term “legal transfer,” the English, Dutch, German, French 

and Italian versions use ‘overdracht krachtens overeenkomst’; ‘vertragliche Übertragung’; 

’une cession conventionnelle’; and ‘cessione contrattuale’, respectively. The Netherlands 

Government and the Commission argued that the Dutch term 'overdracht krachtens 

overeenkomst'8 applies to transfers through voluntary agreements and, therefore, not to transfers 

                                                 
4 Annex: Language Cases (1960-2010) marks all 9 cases included in 

 

Figure 5-3 that involved terminological divergences due to varying national connotation. 
5 Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States 

relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of 

businesses, OJ L 61, 5.3.1977, p. 26–28. 
6 Preamble and Art. 3(1) Council Directive 77/187/EEC. 
7 Case 135/83 Abels v Bedrijfsvereniging voor de Melaalinduslrie en de Eleclrotechnische Industrie [1985] ECR 

00469, par. 7-8. 
8 This noun-phrase could be translated, as literally as possible, as ‘allocation by virtue of contract’. 
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also resulting from compulsory liquidation or from intervention by the courts.9 They concluded 

that TTP was therefore not liable for Mr. Abels’ wages and entitlements.  

In its review of the dispute, the Court compared several language versions and discovers 

that the legal term used in the English and the Danish versions appears to refer to a broad range 

of transfers. However, it discovered that the German, French, Dutch, and Italian versions clearly 

referred to transfers resulting solely from a voluntary agreement. In its view from a literal 

perspective, these versions thus exclude transfers following an administrative measure or 

judicial decision.10 Even then, the Court maintained, the legal concept to which the English term 

‘contractual transfer’ refers has different meanings or connotations in the context of different 

national insolvency laws. Certain Member States, the Court signified, may indeed consider a 

sale conducted as a component of liquidation proceedings a regular contractual sale while others 

perceive it as a measure taken by a public authority.11 For this reason, the Court decided not to 

derive conclusions from a textual interpretation but instead to rely on the scheme and purpose 

of the directive in question.12 It concluded, therefore, in agreement with the arguments offered 

by the Netherlands Government and the Commission that the directive does not instruct 

Member States to extend their national laws to transfers of companies through insolvency or 

liquidation proceedings.13 

In the other cases, meanings of legal terminology diverged for either inexplicable 

reasons or due to reasons that did not involve national connotations. These other cases involved 

instances in which the Court observed the meaning of legal concepts to diverge, for example 

because of the use of a noun rather than a description of the legal concept;14 the use of different 

verbs or nouns within such a description;15 or the inconsistent use of synonyms for the legal 

concepts at hand instead of the same term.16 Yet, the total number of the discrepancies due to 

national connotation is smaller than the number of judgments in which the Court observed these 

discrepancies. The reason is that four of the nine judgments that dealt with diverging national 

connotations, pertain to the same discrepancy as in Abels, hence, Article 1(1) of Council 

Directive 77/187/EEC.17 After the Abels case, the Court revisited the same issue in the Dr. 

Sophie Redmond Stichting case in 199218; the Albert Merckx case in 199619 and most recently 

in the 2007 case of Mohamed Jouini.20 Hence, taken all together, in this 50-year period, the 

                                                 
9 Case 135/83 Abels v Bedrijfsvereniging voor de Melaalinduslrie en de Eleclrotechnische Industrie [1985] ECR 

00469, par. 9. 
10 Ibid, par. 11. 
11 Ibid, par. 12. AG Slynn writes in his Opinion to the Court (p. 472) that there is at least doubt “as to the extent to 

which under various national laws, a sale in the course of liquidation proceedings is to be regarded as truly 

contractual.” 
12 Case 135/83 Abels v Bedrijfsvereniging voor de Melaalinduslrie en de Eleclrotechnische Industrie [1985] ECR 

00469, par. 13. 
13 Ibid, par. 23-24. 
14 Case 136/80 Hudig en Pieters BV v Minister van Landbouw en Visserij [1981] ECR 02233. 
15 Case 19-67 Bestuur der Sociale Verzekeringsbank v J. H. van der Vecht [1967] ECR 00345 and, 

respectively, Case C-420/98 W.N. v Staatssecretaris van Financiën [2000] ECR I-02847. 
16 Case C-406/92 The owners of the cargo lately laden on board the ship "Tatry" v the owners of the ship "Maciej 

Rataj" [1994] ECR I-05439, and Case C-48/98 Firma Söhl & Söhlke v Hauptzollamt Bremen [1999] ECR I-

07877. 
17 Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States 

relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of 

businesses, OJ L 61, 5.3.1977, p. 26–28. 
18 Case C-29/91 Dr. Sophie Redmond Stichting v Hendrikus Bartol and others [1992] ECR Page I-03189, par. 10. 
19 C-172/94 Albert Merckx and Patrick Neuhuys v Ford Motors Company Belgium SA [1996] ECR I-01253, par. 

28. 
20 Case C-458/05 Mohamed Jouini and Others v Princess Personal Service GmbH (PPS) [2007] ECR I-07301, par. 

24. 
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Court dealt with only six distinct discrepancies entailing national connotations of EU 

terminology.21 

Due to the limited number of cases that involved diverging national connotations of EU 

legal terms, the Court’s case law does not provide categorical proof that the use of legal 

neologisms by the EU legislator is necessary. 22 Contrary to what scholars have stated,23 one 

could simply infer that diverging national connotations are simply not a big problem in reality. 

Yet, even then, the Abels case and similar cases demonstrate that EU legal terms with pre-

existing legal connotation have in fact caused language versions to diverge and created legal 

difficulties. Moreover, between 1960 and 2010, case law did not bring forth a single example 

of a neologism causing discrepancies in the eyes of the Court. Therefore, however small in 

number, the cases chosen for discussion do provide support for the present source-oriented 

practice of EU translation of choosing legal neologisms. To that extent, at least as far as the 

Court’s comparative analyses is concerned, foreignizing legal terminology appears to help 

realize the motivating objective of EU translation, namely to advance a uniform and 

autonomous interpretation of EU’s distinct legal language in 24 general languages.  

5.2.3 The Risk of Significance of Syntactic Correspondence 

The Court’s case law further suggests that close syntactic correspondence helps 

preventing discrepancies between language versions, and thus contributes to the realization of 

a uniform interpretation of EU law in 24 languages. Figure 5-4 surveys 60 judgments between 

1960 and 2010 in which it observed syntactic discrepancies, and distinguishes between the 

various ways in which the grammar of parallel sentences diverged:24 
 

  

                                                 
21 The three other judgments in this category are Case 133/83 Regina v Thomas Scott & Sons Bakers Limited and 

Brian Rimmer [1984] ECR 02863; Case C-449/93 Rockfon A/S v Specialarbejderforbundet i Danmark [1995] 

ECRE I-04291; and Case C-188/03 Irmtraud Junk v Wolfgang Kühnel [2005] ECR I-00885. The twelve other 

judgements in 

 

Figure 5-3 involve syntactic discrepancies between language versions that affected the meaning of legal 

terminology, hence, not divergence of semantic meaning of the terms themselves. One such example is Case 

136/80 Hudig en Pieters BV v Minister van Landbouw en Visserij [1981] ECR 02233. The Court observes that the 

Dutch version of Article 35 of Regulation of the Council (EEC No, 542/69 of 18th March, 1969) concerning freight 

in transit within the Community, diverged from the other versions because it used a description rather than a single 

noun to refer to a particular legal institution.  
22 Lastly, in four other cases, the discrepancy pertains to legal terminology but the Court’s decision or the 

Conclusion of the Advocate General does not make sufficiently clear what it deems to be the underlying cause. 

These cases are: Case 61-72 Mij PPW Internationaal NV v Hoofdproduktschap voor Akkerbouwprodukten [1973] 

ECR 00301; Case 93-76 Fernand Liegeois v Office national des pensions pour travailleurs salaries [1977] ECR 

00543; Case 144/86 Gubisch Maschinenfabrik KG v Giulio Palumbo [1987] ECR 04861; Case C-2/95 

Sparekassernes Datacenter (SDC) v Skatteministeriet [1997] ECR I-03017. 
23 Guggeis & Robinson (2012: 71); Šarčević (2012: 102-107); The Study on Language and Translation in 

International Law and EU Law (2012: 89); De Groot (2012b: 139), Bussani & Mattei  (1997: 346), as discussed 

in Chapter 2.  
24 An earlier, more elaborate version of the argument that aiming for formal equivalence in EU translation is 

important to prevent language version of EU legislation to diverge, was published in Baaij (2012a: 282-284). 
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Figure 5-4: Occurrence Syntactic Discrepancies in the Court’s Case Law (1960-2010), number and 

percentage split 

 

 
 

Examples of the two most occurring types of syntactic divergence explicate the 

importance of syntactic correspondence. First, the largest category of syntactic discrepancies 

involves diverging syntactic structures. This includes 22 (36%) of all cases. When language 

versions diverge due to diverging sentence structures, the specific functional relations between 

different syntactic elements are dissimilar. One example is the 2007 Euro Tex case,25 which 

especially demonstrates the precarious nature of the correspondence of syntactic relations 

within parallel sentences.26 In this case, the Court interpreted article 7(b) of Protocol 4 of the 

Association Agreement between the EU and Poland.27 The Agreement allows certain products 

that do not originate in the EU to still be granted the status of ‘originating in the Community’ 

for the purpose of this Agreement under the condition that the work on or processing of these 

products is sufficiently performed in the EU. Article 7(b) specifies which operations are 

considered worked on or processed insufficiently. The English version describes these 

operations as: 

“[s]imple operations consisting of removal of dust, sifting or screening, sorting, 

classifying, matching …” 

Euro Tex delivered second hand clothing, i.e., clothing which it collected from street 

containers, subsequently sorted, matched, and transported to retailers in Poland. Following 

inspection, Hauptzollamt Duisburg determined that Euro Tex was not able to demonstrate from 

                                                 
25 Case C-56/06 Euro Tex Textilverwertung GmbH v Hauptzollamt Duisburg [2007] ECR I-04859. 
26 One recognizes this type of discrepancy also in the Heinrich Heine and the easyCar case that Chapter 2 

discussed. Both of these cases involve diverging syntactic relations of parallel sentences of the language versions 

of Article 6(1) Distance Contracts Directive 
27 Europe Agreement establishing an association between the European Communities and their Member States, of 

the one part, and the Republic of Poland, of the other part, Protocols 1-6, OJ L 348, 31.12.1993, p. 2–180. 
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where the goods originated. The German court did not consider these goods to originate from 

the EU because it deemed the type of operations performed by Euro Tex as minimal processing. 

Therefore, these operations were insufficient to consider their textile products as originating in 

the EU. Euro Tex disputed this decision.28  

Finanzgericht Düsseldorf referred this issue to the Court after it detected that 

inconsistencies between the various language versions of Article 7(1)(b) had caused 

confusion.29 According the Court, the English version as well as the Danish30, Dutch31 and 

Swedish32 versions, are structured in such a manner that, under this provision, these operations 

are simple. Consequently, the operations of sorting and matching do not constitute giving 

products the status of originating in the EU. Yet, the Court also ascertained that the German, 

French, and other versions might elicit different interpretations. The German and French 

versions describe the operations as follows: 

“[E]infaches Entstauben, Sieben, Aussondern, Einordnen, Sortieren …”33 

“[O]pérations simples de dépoussiérage, de criblage, de triage, de classement, 

d’assortiment …”34 

According to the Court, these versions, as well as the Spanish35, Italian36, and 

Portuguese37 versions, suggest that the listed operations impart goods with the status of 

‘originating in the Community’ only in the event that these operations are, in fact, simple.38 

Hence, in the latter versions, sorting and matching operations are not necessarily simple. 

Consequently, if Euro Text could demonstrate that collecting, sorting, and matching second 

hand clothing are in fact not simple, its products merit the status of originating from the EU. To 

be precise, if the English version did not incorporate the words “operations consisting of,” the 

adjective “simple” would have performed the same syntactic role as the parallel adjectives in 

the German and French versions. Yet, in agreement with the Hauptzollamt Duisburg, the Court 

ultimately preferred an interpretation consistent with the English version based on the purpose 

of the general scheme of the pertinent legislation.39 

Second, the second-largest category of syntactic discrepancies includes syntactic terms 

that are lacking or appearing in some but not other versions. This may involve, for example, 

adjectives or adverbs. The Court observes lacking syntactic terms in 16 (27%) cases. In the 

following example, an adjective is omitted or added in some versions but not in others. Such a 

                                                 
28 Case C-56/06 Euro Tex Textilverwertung GmbH v Hauptzollamt Duisburg [2007] ECR I-04859, par. 3-14. 
29 Ibid, par. 16. 
30 ‘… enkle foranstaltninger som … ‘ 
31 ‘… eenvoudige verrichtingen zoals … ’ 
32 ‘… enkel behandling bestående i … hoppassning …’ 
33 A possible literal translation would read “… simple [or basic] dedusting, sifting, weeding out, classifying, 

matching…” 
34 A possible literal translation would read “… simple operations of dedusting, screening, sorting, classifying, 

matching …” 
35 ‘… las operaciones simples de … ’ 
36 ‘…le semplici operazioni di … ‘ 
37 ‘… simples operações de’ … ‘ 
38 Case C-56/06 Euro Tex Textilverwertung GmbH v Hauptzollamt Duisburg [2007] ECR I-04859, par. 17, 21, 23-

27, and Opinion AG Sharpston, par. 35. 
39 Case C-56/06 Euro Tex Textilverwertung GmbH v Hauptzollamt Duisburg [2007] ECR I-04859, par. 27, 33. 

The Court also argues that considering all operations mentioned in Art. 7(1)(b) as simple contradicts none of the 

language versions, while opting for the other reading would conflict with at least the English and equivalent 

versions, ibid par. 26. 
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discrepancy created confusion in the Plato Plastic case in 2004.40 The object of interpretation 

was Article 3(1) Directive 94/62/EC providing rules for packaging and packaging waste.41 

Article 3 stipulates a key definition affecting the scope of the Directive. The English version of 

Article 3(1) reads as follows: 

“[P]ackaging` shall mean all products made of any materials of any nature to be used 

for the containment, protection, handling, delivery and presentation of goods …” 

Plato Plastik is an Austrian manufacturer and distributor of plastic carrier bags for 

supermarkets amongst others. Austrian authorities prosecuted Plato Plastik for not participating 

in a collection and recovery system as required under Austrian law that had implemented 

Directive 94/62. Plato Plastik disagreed, however, and contended that Article 3(1) did not apply 

to carrier bags. It argued that several language versions of Article 3(1) suggest that packaging 

is to be used for specific goods, which is not the case with plastic supermarket carrier bags. 

Indeed, where the English version uses ‘goods’ without an adjective indicating specific goods, 

the French, Italian, and Finish versions use the words ‘marchandises données’, ‘determinate 

merci’ and ‘tiettyjen tavaroiden’, respectively. The Court concurred that these versions all 

employ an adjective that could be translated as ‘certain’ or ‘specific’. However, the Court 

continued that only these and none of the other versions use such adjective.42 Referencing 

context and purpose of the provision, the Court ultimately decided in favor of the versions 

without such adjective, disagreeing with Plato Plastic and holding that the definition of Article 

3(1) covers plastic bags.43 

These two categories, i.e. diverging sentence structures and missing or superfluous 

syntactic terms, both exemplify how different syntactic relations within sentences may lead to 

diverting interpretations of the provision at hand. Along with the other, lesser-occurring 

categories in Figure 5-4,44 these judgments indicate the risks of relaxing strict syntactic 

correspondence.45 In all, the data suggest that aiming for textual homogeneity does not merely 

entail serving a ‘superficial’ formal equivalence, at least in legal disputes where the Court is 

involved. Rather, preserving syntactic equivalence of corresponding sentences in language 

versions help prevent legal disputes due to discrepancies between language versions, and thus 

indirectly advance the policies of legal integration and language diversity. 

These figures support the usefulness of the source-oriented method of current EU 

translation practices to strive for a high degree of equivalence or correspondence of sentence 

structures. After all, the underlying aim of these practices is to avoid language versions that 

diverge in such a way that hampers a uniform interpretation and application of EU legislation. 

                                                 
40 Case C-341/01 Plato Plastik Robert Frank GmbH v Caropack Handelsgesellschaft mbH [2004] ECR I-04883. 
41 European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste, 

OJ L 365, 31.12.1994, p. 10–23. 
42 Case C-341/01 Plato Plastik Robert Frank GmbH v Caropack Handelsgesellschaft mbH [2004] ECR I-04883, 

par 43. 
43 Ibid, par. 64-66. See for a similar example Case C-125/05 VW-Audi Forhandlerforeningen, acting on behalf of 

Vulcan Silkeborg A/S v Skandinavisk Motor Co. A/S [2006] ECR I-07637, particularly par. 30-32, where the Danish 

version of article 5(3) of Commission Regulation (EC) No 1475/95 of 28 June 1995 (on the application of Article 

85 (3) of the Treaty to certain categories of motor vehicle distribution and servicing agreements), used the adjective 

‘radically’ before the verb ‘reorganise’ whereas other versions lacked a parallel term but instead used the adjective 

‘substantive’ before the noun ‘part of the network,’ which advert in turn was absent in the Danish version. 
44 As AG Léger remarked in his Opinion (par. 1) in C-83/96 Provincia autonoma di Trento and Ufficio del medico 

provinciale di Trento v Dega di Depretto Gino SNC [1997] ECR I-05001, two differently punctuated versions of 

the same text may confront the reader with ‘profound perplexity.’ 
45 In Baaij (2012a), I emphasize the significance of formal correspondence between language versions by 

demonstrating that even minor syntactic divergences between parallel sentences may pose serious legal 

consequences. 
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From the Court’s case law we may infer that these practices are capable of realizing the desired 

results and, indirectly, such practices can help advance the integration of national laws. 

5.2.4 The Limited Value of Pursuing Clarity, Fluency and Intelligibility 

The aim of receiver-oriented features of present EU translation is to advance uniform 

interpretation by making sure the syntax and semantics are accessible for the specific readership 

of the respective language versions. The preceding subsections did not prove that discrepancies 

between language versions were directly caused by EU translators and jurist-linguists aiming 

for clarity, fluency and intelligibility. Yet, they do demonstrate that aiming for readability at 

the expense of neologisms and textual homogeneity, risks upsetting a uniform interpretation 

and application. This raises the question however, whether the Court’s case law also provides 

a practical reason to argue to the contrary, namely whether the act of adapting the source text 

for the sake of clarity and fluency of translations, is more likely to prevent discrepancies. If it 

does, that might offer a practical argument in favor of the current mixed approach to EU 

translation, or even for a receiver-oriented approach to a source-oriented one. 

At first glance, the Court’s case law may appear to suggest that receiver-oriented EU 

translation at least helps to realize a uniform interpretation of EU legislation. That is to say, 

several authors derive from a number of judgments that diverging language versions may 

benefit the interpretation of EU legislation, at least if the divergence consists of one or more 

language versions being clearer than other versions.46 Most notably, legal scholar and linguist 

Lawrence Solan refers to this constructive attitude of the Court as the 'Augustinian' approach.47 

Augustine began an earnest attempt to resolve ambiguity in the Scriptures by comparing the 

Latin, Hebrew, and Greek versions of the text.48 In this light, the fact that language versions 

diverge may bring legal certainty where a single language version would not.  

A quantitative analysis of case law demonstrates that the Court at times uses language 

versions that it deems clear and unambiguous to help solve linguistic flaws of other language 

versions of the same legislative instrument. Figure 5-5 illustrates that in 64 of all 172 cases in 

which it observed discrepancies between language versions, the Court did not determine these 

discrepancies as a problem that required a solution. Rather, in these instances, the 

discrepancies were in the eyes of the Court an advantage; they served as an interpretative 

tool.49 
 

  

                                                 
46 For example Solan (2009: 294), Engberg (2004: 1136-1166) and Calster (1997: 370, 375). 
47 Solan (2009:288). 
48 Ibid, 290-291. 
49 This data does not distinguish between cases in which the parties, the Advocate General or the Court itself 

initiated the analysis of language versions or who brought up the possible value of clearer versions in interpreting 

versions that were less clear. The reason is that in many cases neither the Court’s judgment nor the Opinion of the 

Advocate General reveals unequivocally which of these actors instigated the ‘Augustinian’ reasoning. It is 

therefore not possible to derive from the available case law in which circumstances the Court would consider a 

discrepancy problematic or instead helpful in interpreting the law at hand. This caveat, however, does not affect 

the analyses in this subsection or the specific arguments that it makes on the basis of these. 
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Figure 5-5: Discrepancies as Interpretative Tool v Interpretation Problem in Court’s Case Law 

(1960-2010), number and percentage split50 

 

 

 
 

The Court’s reasoning in the Gino SNC case in 1997 provides an example of the Court 

treating discrepancies between language versions as an interpretative tool.51 The subject of 

interpretation in this case was Article 3(1)(6) Directive 79/122/EEC concerning labeling, 

presentation, and advertising foodstuff.52 The English version of this provision reads: 

“… indication of the following particulars alone shall be compulsory on the labelling 

of foodstuffs: … the name or business name and address of the manufacturer or 

packager, or of a seller established within the Community.” 

The pertinent question was whether the requirement of establishment within the 

Community applies to only the seller or also to the manufacturer or packager. Although no 

discrepancy between language versions instigated this question, the Court employed evidently 

diverging syntactic features in various language versions to ascertain that the predicate phrase 

“established within the Community” only applies to the seller. The Court observed that, unlike 

the Italian version, the French53, Danish54, and English versions employ a comma to separate 

the seller from the manufacturer and the packager. These versions thus told the Court that the 

predicate phrase, therefore, clearly applies only to the seller.55 The Court then resorted to yet 

                                                 
50 Annex: Language Cases (1960-2010) marks the 64 cases included in 

 

Figure 5-5 in which the Court treats discrepancies as an interpretative tool rather than interpretation problem. 
51 C-83/96 Provincia autonoma di Trento and Ufficio del medico provinciale di Trento v Dega di Depretto Gino 

SNC [1997] ECR I-05001. 
52 Council Directive 79/112/EEC of 18 December 1978 on the approximation of the laws of the Member States 

relating to the labelling, presentation and advertising of foodstuffs for sale to the ultimate consumer (OJ 1979 L 

33, p. 1), 
53 « … du fabricant ou du conditionneur, ou d'un vendeur etabli a l'interieur de la communaute. » 
54 „ … paa fabrikanten eller pakkevirksomheden eller paa en forhandler, der er etableret inden for Faellesskabet.“ 
55 C-83/96 Provincia autonoma di Trento and Ufficio del medico provinciale di Trento v Dega di Depretto Gino 
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another divergence in the German56 and Dutch57 versions. These placed the predicate phrase 

before ‘seller’ and, in the view of the Court, thus corroborated that the predicate applies only to 

the seller.58 

However, the Court’s Augustinian interpretation method does not provide a practical 

argument in favor of either a mixed approach or a receiver-oriented approach to EU translation. 

The interpretation method capitalizes on what Lönroth called ‘treditors:’ translators or jurist-

linguists that improve the quality of individual language versions. After all, if one or more 

language versions settle ambiguities in the original text and in the language versions that copied 

the linguistic error, then the Court can use these improved versions as touchstone for the 

interpretation of the provision in question. Yet, trediting and thus indirectly the Augustinian 

approach has its downsides.  

First, improving the quality of language versions in variance with the original text might 

result in language versions that appear more specific and precise than the source text. After all, 

drafters may have left certain wording or phrasing in the original legislative draft text vague or 

ambiguous in order to reach a political compromise.59 Translators could try and find out by 

consulting, for example, the minutes of the drafters’ meetings.60 Yet, normally the drafting 

procedure at the Commission does not provide translators of the DGT with extensive 

background material. Moreover, even if such material was available, individual translators 

might be reluctant to consult these. Some do not perceive that translators are the appropriate 

actors to determine the intention of the drafters.61 In the words of one translator: “the translator 

is not the author’s lawyer.”62  

Second, individual translators and jurist-linguists are generally able to improve a single 

language version alone.63 Jurist linguists could prevent a lack of uniformity by thoroughly 

comparing and aligning language versions with each other prior to finalization. Yet, such a 

quality check is not current practice of the DGT,64 and only in limited form at the Council. 

Hence, treditors may end up adjusting language versions in slightly different ways, creating the 

discrepancies that cause an inconsistent interpretation, risking legal disputes. 

Thus, the Court’s Augustinian approach to interpretation might be capable of remedying 

these downsides of trediting, yet not of preventing the downsides of solving discrepancies to 

begin with. As explained earlier, each time the Court prefers the meaning of one language 

version to another language version, retroactively the latter version has a different meaning than 

                                                 
SNC [1997] ECR I-05001, par. 6. The Court found corroboration for this separation in the use of the indefinite 

article ‘a’ preceding ‘seller’ and the definite article ‘the’ before both manufacturer and packager in the English 

version, ibid, par. 13.  
56 „… eines in der Gemeinschaft niedergelassenen Verkäufers.“ 
57 “… een in de Gemeenschap gevestigde verkoper.” 
58 C-83/96 Provincia autonoma di Trento and Ufficio del medico provinciale di Trento v Dega di Depretto Gino 

SNC [1997] ECR I-05001, par. 13. 
59 Interview with L, terminologist at the DGT. See also Robinson (2005: 5). Guggeis (2006: 114-115) adds that 

when language versions correct the linguistic errors that would otherwise emulate from the source text, language 

versions may turn out differently than what drafters, representatives, or ministers thought they agreed to in the 

original text. 
60 Gallas (2006: 127). Interview with B, editor at the DGT and former Translator for the Commission 
61 Interview with E, managing position Translation and Document Production, Directorate 3 (Council of the 

European Union)  
62 Interview with K, translator at the DGT who confirms that, at least with regards to the translations of external 

and non-legislative documents, the task of the translator is to find what the drafters meant by focusing on the 

original text. 
63 Frame (2005: 23). 
64 Because translation of legislative draft-proposals generally occurs directly before or even directly after the 

adoption of the legislative proposal, only the original language version is generally subject to legal revision. In 

fact, legal revision occurs at the beginning of the procedure when translators have not yet translated the draft text 

into the other language versions, Dragone (2006: 100) and Interview with M, legal advisor at the DGT. 
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its recipients relied upon. The same observation applies to cases where the Court restricts the 

meaning of one language version on the basis of another, supposedly clearer version. 

Consequently, although the Court’s Augustinian interpretation of language versions exploits 

the kind of discrepancies caused by receiver-oriented translation, the former does not provide 

an argument in favor of the latter. If anything, this interpretation method evidences the risk of 

discrepancies caused by ‘treditors’ and thus cautions against relinquishing the benefits of 

source-oriented EU translation. 

5.3 A Normative Argument: the Significance of Textual Homogeneity  

5.3.1 The Court’s First-Order Arguments: Literal and Teleological Interpretation 

The foregoing analyses suggested that a source-oriented EU translation is more likely 

to prevent discrepancies between language versions than a receiver-oriented approach. This 

section offers a second argument in favor of a source-oriented over the receiver-oriented EU 

translation. This argument stems from the standard of uniformity that the Court has implied in 

its resolution of discrepancies. The Court implies this standard each time it reconciles language 

versions in one way or another. In other words, its interpretation methods signal the very 

essence of what it means for language versions to be uniform in the first place. 

In analyzing the Court’s interpretation methods, and its reasons for preferring one 

method over another, this section makes use of the distinction between so-called ‘first-order’ 

arguments and ‘second-order’ arguments in statutory interpretation.65 First-order arguments are 

the reasons that the Court provides for attributing a certain meaning to a legislative provision. 

Such reasons may include the literal meaning of the legislative text, or the policy objectives 

that the provision or the entire instrument is to serve. Hence, first-order arguments equate 

methods of interpretation. ‘Second-order’ arguments are the Court’s reasons for choosing 

certain methods of interpretations over others. That is, these are the reasons for looking at the 

literal meaning or policy objectives to begin with. These second-order arguments, or meta-

interpretative reasons,66 are the Court’s interpretation canons. 

In general, the Court employs a variety of literal or textual methods; systematic or 

contextual methods; and teleological or purposive methods of interpretation.67 These are the 

                                                 
65 Pace Bengoetxea, MacCormick and Soriano (2001: 57, 65). An early application of the legal reasoning analysis 

of the Court’s interpretation of the language versions of EU legislation was published in Baaij (2012a: 219-223). 
66 In Shaprio (2011:305), the role of ‘second-order arguments are played by ‘meta-interpretative’ arguments. 
67 See e.g. Vogenauer (2001: 356); Brown & Kennedy (2000: 323, 343-344); Habersack (2000: 394). Both in 

general to and in respect to diverging language versions, the Court rarely employs legislative history as first-order 

arguments, citing, for example, preparatory or supplementary documents from the legislative process. A rare 

exception is the Court’s judgment in Joined cases 138/86 and 139/86 Direct Cosmetics Ltd and Laughtons 

Photographs Ltd v Commissioners of Customs and Excise [1988] ECR 03937, par. 21, in which it merely cites the 

historical background to corroborate its comparative language analysis. Conversely, in Case C-34/04 Commission 

of the European Communities v Kingdom of the Netherlands [2007] ECR I-01387, par 37, the Court inferred the 

legislator’s intent from the fact that the majority of language versions use a particular description. The Parliament 

and Council have declared that legislative acts must be self-explanatory. Explanatory statements by the EU 

legislative bodies should preferably be part of the legislation, Declarations by the European Parliament and the 

Council in the Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community 

Legislation (1999/C 73/01), p. 02. If the Court does invoke legislative history, it uses it to corroborate and never 

to contradict a literal, textual, or teleological interpretation, see e.g. Case C-402/03 Skov AEG v Bilka 

Lavprisvarehus A/S [2006] ECR I-00199, par. 43 and the Opinion in that case of AG Geelhoed, par. 75; and Case 

C-292/89 The Queen v The Immigration Appeal Tribunal, ex parte Gustaff Desiderius Antonissen [1991] I-00745, 

Opinion of the AG, par. 27. These judgments agree with the Council’s position on the use of explanatory 

statements. Contrary to the European Parliament, the Council declared that such statements are not incompatible 
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three methods that this and the next section will focus on. First, the teleological method 

concentrates on the function or the objective of the provision or pertinent legislative instrument. 

As stated by the Court in the CILFIT case, interpretation of a provision of EU law must attend 

to “the objectives thereof and to its state of evolution at the date on which the provision in 

question is to be applied.”68 Legal scholars generally conclude that the teleological, purposive, 

or functional interpretation method is the Court’s dominant first-order argument, both in general 

and specifically in dealing with diverging language versions.69 

Second, the systematic or contextual interpretation method interjects a provision into 

the context of other provisions of the instrument or of the ‘the general scheme’, i.e. the broader 

context of the relevant EU regulatory framework of which the instrument is part.70 The Court 

normally uses this first-order argument in tandem with the teleological method. Some scholars 

observe that, in general, the Court often utilizes the legislative context to establish or articulate 

the legislative purpose.71 Indeed, a quantitative analysis of the Court’s case law between 1960 

and 2010 demonstrates that each time the Court employs teleological first-order arguments in 

resolving diverging language versions, it combines these with systematic or contextual 

arguments. It is for this reason that the remainder of this Chapter does not discuss the contextual 

method separately from the teleological method. In fact, unless indicated otherwise, whenever 

the Court is cited to have employed a teleological method, the reader may assume that this 

methodology was in direct combination with the systematic method. 

Third, the Court’s case law demonstrates an insistent use of literal, textual or 

grammatical interpretation methods. This approach ascertains the meaning of a provision based 

on the meaning of the legislative text that expresses the pertinent legal rule. In general, the 

literal interpretation establishes both the semantic meaning of words within the context of the 

sentence in which they appear and the syntactic relationships within and between sentences of 

the provision.72 The Court’s literal interpretation method appears in several variants, of which 

two come to the fore: the majority and the clarity variants.73 According to the majority variant, 

                                                 
with EU law, under the condition that these are publicized and do not contradict the legislative instrument, 

Interinstitutional Agreement on Common Guidelines for the Quality of Drafting of Community Legislation 

(1999/C 73/01), p. 02. The Court states that, because EU instruments and not preparatory documents are of an 

indissoluble nature, the ‘true meaning’ of EU rules can only be derived from the rules themselves, Case 237/84 

(Commission v Belgium) [1986], par. 17; C-230/99 (Commission v France) [2001], par. 21. 
68 Case 283/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982] ECR 3415, par 20. The last 

part of this sentences indicates an ex nunc take on teleological interpretation. Bengoetxea (1993: 252) and 

Bredimas (1978: 20) discern that the objectives of EU legislation are not dynamic and might develop over time, 

therefore potentially leading to different results on different occasions of application. Bredimas (1978: 15) adds 

that the objective of the instrument therefore does not necessary coincide with the intention of the legislator, which 

is static and fixed in time. 
69 See e.g. Vogenauer (2005:388); Bengoetxea, MacCormick & Soriano (2001: 45, 58); Bredimas (1978: 20, 77); 

Calster (1997: 377); Terryn (2008: 119, 121); and Pollicino (2004:289). Already in its earliest cases the Court 

expressly examined the wording as well as objectives of the norm, see e.g. Case 6/60 Jean-E. Humblet v Belgian 

Stat [1960] 00559 
70 Bengoetxea (1993: 241). 
71 Bredimas (1978: 16, 43); Terryn (2008: 120). 
72 Bredimas (1978: 15). Vogenauer (2001: 347) and Schübel-Pfister (2004: 128) make further variations of 

semantic meaning, including ordinary meaning, natural meaning, usual meaning and grammatical meaning. For 

purposes of scope, these variations will not be analyzed separately. 
73 This Chapter will not deliberate a third variant: the 'common denominator' strategy. This involves preferring the 

meaning that all versions, even the diverging ones, have in common. Advocate Stix-Hackl states that such an 

approach is "supported neither by convincing arguments nor by the practice found in the Court's case-law,” in her 

Opinion, par. 16 in Case C-265/03 Igor Simutenkov v Ministerio de Educación y Cultura and Real Federación 

Española de Fútbol [2005] ECR I-2579. Derlén (2009: 41) further points out that scholars are divided over the 

question whether this approach amounts to an established principle or practice of the Court’s interpretation of EU 

law. 
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the meaning expressed in the majority of language versions is preferred or, as otherwise stated, 

the one or few language versions that effectively deviate must be read in accordance with the 

other versions. The clarity variant entails that the meaning of less vague or less ambiguous 

language versions is preferred. This section will only discuss the majority variant of the literal 

interpretation method. The reason is that the clarity variant always coincides with the majority 

variant, except in two individual judgments. In these cases, the Court found the majority of 

versions not to be the clearer versions, were the aforementioned EMU Tabac case in 1998 and 

the Joustra case in 2006.74 Even then, both cases involved the interpretation of precisely the 

same provision.75 

On the whole, the Court tends to resolve discrepancies between language versions by 

using either a teleological interpretation method, which normally comprises a contextual or 

systematic analysis, or a literal or textual method, which effectively comes down to picking the 

meaning of the majority of language versions. In fact, the Court generally uses both theological 

and literal interpretation methods in a single judgment to reconcile discrepancies between 

language versions.76 One method then serves as the Court’s primary, and the other as the 

secondary first-order argument. The primary method then sufficiently supports the uniform 

meaning that the Court attributes to the provision at hand. The secondary method plays merely 

a supportive or confirmatory role.77 

5.3.2 The Court’s Second-Order Argument: A Uniform Interpretation and Application 

The Court’s interpretation methods in resolving diverging language versions indicate 

indirectly which translation methods are most appropriate in drafting consistent language 

versions. After all, when the Court resolves divergences primarily by literal reconciliation, it 

suggests that the desired uniformity of language versions is a textual one. Conversely, when the 

Court uses a teleological method of reconciliation, it insinuates that language versions are 

uniform when each version is consistent with the reasons why the EU legislature adopted the 

legislation.78 The Court’s literal interpretation methods thus provide an argument for a source-

oriented approach to EU translation, in which uniformity is sought first and foremost in textual 

homogeneity; while its teleological method provide an argument for a receiver-oriented 

approach, in which EU translation aims to generate language versions that perform the same 

function in different national legal systems. 

Hence, in order to derive an argument for either source or receiver-oriented EU 

                                                 
74 Case 296/95 The Queen v Commissioners of Customs and Excise, ex parte EMU Tabac SARL, The Man in 

Black Ltd, John Cunningham [1998] ECR I-01605, par. 33; Case C-5/05 Staatssecretaris van Financiën v B. F. 

Joustra [2006], ECR I-11075, par. 40. 
75 Namely, Article 8 of Council Directive 92/12/EEC of 25 February 1992 on the general arrangements for products 

subject to excise duty and on the holding, movement and monitoring of such products, OJ L 76, 23.3.1992, p. 1–

13. Moreover, in his Opinion in Case C-265/03 Igor Simutenkov v Ministerio de Educación y Cultura and Real 

Federación Española de Fútbol [2005] ECR I-2579, AG Stix-Hackl confirms that the clarity variant “is in principle 

possible and is also found in the Court’s case-law,” yet, in cases in which not just one text that diverges from all 

the others, that approach “does not permit a convincing solution, par. 17, Opinion. 
76 Cf. Arnull (2006: 608-611) and Schübel-Pfister (2004:234), who observe that in most cases the Court’s literal 

and teleological methods lead to the same outcome. Below, however, quantitative analyses show that in 18 cases 

the literal meaning that the Court attributed to the majority of language versions diverged from its teleological 

interpretation of the provisions at hand. 
77 See for the phrase ‘confirmatory value’ of methods in statutory interpretation, Brudney (2011). 
78 See e.g. Eskridge et al (2014: 639), who describes this method with respect to statutory interpretation in the 

United States, where it is referred to as the ‘purposivist’ method, as: “… the court’s role is to attribute to the statute 

the meaning most consistent with the general reasons why the enacting legislature believed the statute should be 

adopted.” 
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translation, it is vital to uncover why the Court is more likely to rely on a primary literal 

interpretation method in some situations and for a primary teleological one in others. For this 

purpose, it turns out that second-order arguments or interpretation canons are of little help. The 

reason is that the Court’s case law offers one and the same second-order argument for picking 

its primary first-order argument, namely the requirement of a uniform interpretation and 

application of EU law. Hence, that requirement in itself does not indicate whether a literal or 

teleological reconciliation of language versions is called for. 

First, a uniform interpretation and application is the basis for the Court’s teleological 

interpretation canon. It frequently refers to its canon in the 1977 Bouchereau; 1995 Rockfon; 

the 2000 W.N.; the 2003 Nani Givane; and the 2004 Borgmann cases. Its canon repeated a 

distinct interpretation principle: 

“The different language versions of a community text must be given a uniform 

interpretation and hence in the case of divergence between the versions the provision in 

question must be interpreted by reference to the purpose and general scheme of the rules 

of which it forms a part.”79 

In addition to a uniform interpretation, the Court has also added equal authenticity as a 

reason for using a teleological interpretation method. Eventually, it explicitly referred to this 

teleological interpretation canon in cases of diverging language versions as 'settled case law'.80 

Second, although the Court did not develop an established canon for its literal approach, 

a qualitative analysis of the Court’s case law does expose the need for a uniform interpretation 

and application as the second-order argument for its literal interpretation method. For example, 

in its judgment in the 1998 Codan case, the Court articulated:  

“… to disregard the clear wording of the great majority of the language versions … 

would … run counter to the requirement that the Directive be interpreted uniformly 

….”81 

In the 2008 Julius Sabatauskas case the Court adds that it has indeed become “settled 

case-law” that “… the wording used in one language version … cannot … be made to override 

the other language versions” since that would be “incompatible with the requirement for 

uniform application of Community law.”82  

Since both literal and teleological interpretation methods rest on the need for a uniform 

interpretation and application, these canons alone do not help predict when the Court will prefer 

the meaning of the clear majority of language versions or, instead, will resort to the objectives 

of the pertinent provision or legislative instrument. 

                                                 
79 C-30/77 (Régina v Bouchereau) [1977], par 14; Case C-449/93 Rockfon A/S v Specialarbejderforbundet i 

Danmark [1995] ECRE I-04291, par. 26; Case C-420/98 W.N. v Staatssecretaris van Financiën [2000] ECR I-

02847, par. 20-21; Case C-257/00 Nani Givane and Others v Secretary of State for the Home Department [2003] 

ECR I-00345, par. par. 35-37 and Case C-1/02 Privat-Molkerei Borgmann GmbH & Co. KG v Hauptzollamt 

Dortmund [2004] ECR I-03219, par. 22-25. 
80 E.g. Case C-426/05 Tele2 Telecommunication GmbH v Telekom-Control-Kommission [2008] ECR I-00685, 

par. 25. 
81 Case C-236/97 Skatteministeriet v Aktieselskabet Forsikrinsselskabet Codan [1998] ECR I-08679, par. 29. 
82 Case C-239/07 Julius Sabatauskas and Others [2008] ECR I-07523, par. 38, while referring to its decisions in 

Case C-149/97 The Institute of the Motor Industry v Commissioners of Customs and Excise [1998] ECR I-07053, 

par. 16 and Case C-187/07 Criminal proceedings against Dirk Endendijk [2008] ECR I-02115, par 23. 

See further explicitly in Case C-353/04 Nowaco Germany GmbH v Hauptzollamt Hamburg-Jonas [2006] 

ECR I-07357, par. 41-42. 
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5.3.3 The Significance of Literal Interpretation as First-Order Arguments 

Scholars have signaled that, in general, the Court does not appear to uphold a specific 

hierarchy between the interpretation methods that the Court uses.83 Indeed, the judgment in the 

CILFIT case, in which the Court instructed national courts on how to interpret EU legislation, 

does not instruct a specific order. Thus, the Court has not developed a systematic approach 

regarding its first-order arguments.84 Yet, since the Court has explicated that language versions 

must be taken into account when national courts interpret and apply EU legislation, a need for 

exposing a coherent methodology of multilingual interpretation persists.85 

Despite the lack of a transparent strategy towards interpreting language versions from 

the Court’s interpretation canons, scholars and advocates general have attempted to derive some 

order from the Court’s case law. In the 2005 Simutenkov case, AG Stix-Hackl contends that the 

starting point of interpreting EU law should be the text of the legislative instrument.86 In her 

Opinion to the 2007 Optimus case, AG Sharpston adds that, when the wording of a Community 

provision is explicit and not susceptible to contradictory interpretations in the different language 

versions, a literal interpretation will be a strong indicator of the correct meaning of the 

provision.87 Yet, when the wording of a legislative text does not provide a clear answer, the 

Court analyzes the purpose or general scheme of the legislative instrument.88 The 2007 UAB 

Profisa case provides an example of such a primary literal second-order argument. The Court 

first inferred a certain interpretation from the fact that only the Lithuanian version diverged 

from all of the other versions. Only then did the Court provide a supportive reason that, 

"furthermore,” the objective of the directive in question confirmed this literal argument.89 

Conversely, AG Mazák states in the Opinion in the 2007 Zweckverband case, that a 

textual interpretation does not suffice and other factors such as the general scheme and the 

purpose of the relevant regulatory system must be taken into consideration.90 This would 

                                                 
83 Bengoetxea (1993:165). 
84 See Brown & Kennedy (2000: 323, 344). The EU Treaty does not instruct the Court on how to interpret EU law, 

with the exception of several instructions regarding the interpretation of the Charter of Fundamental Rights of the 

European Union of 7 December 2000, see e.g. Article 6(1) TEU, and preamble, fifth paragraph, and Articles 52-

54 of the Charter. Hence, the Treaties do not provide methods for resolving inconsistencies between language 

versions. 
85 For the importance of coherence in legal reasoning more generally, see e.g. Levenbook (1984) and MacCormick 

(1994). 
86 Case C-265/03 Igor Simutenkov v Ministerio de Educación y Cultura and Real Federación Española de Fútbol 

[2005] ECR I-2579, Opinion of AG Stix-Hackl, par. 14. 
87 Case C-366/05 Optimus - Telecomunicações SA v Fazenda Pública [2007] ECR I-4985, Opinion of AG 

Sharpston, par. 45. See e.g. Case C-378/00 Commission of the European Communities v European Parliament and 

Council of the European Union [2003] ECR I-00937, par. 45-46; Case C-300/05 Hauptzollamt Hamburg-Jonas v 

ZVK Zuchtvieh-Kontor GmbH [2006] ECR I-11169, par. 19-22; Case C-169/04 Abbey National plc and Inscape 

Investment Fund v Commissioners of Customs & Excise [2006] ECR I-04027, par. 53-55. 
88 Cf. Calster (1997:377). See Case C-300/05 Hauptzollamt Hamburg-Jonas v ZVK Zuchtvieh-Kontor GmbH 

[2006] ECR I-11169, par. 15; Case C-128/94 Hans Hönig v Stadt Stockach [1995] ECR I-03389, par. 9; Case 

199/87 Mads Peder Jensen v Landbrugsministeriet [1988] ECR 05045, par. 15 and 16; Case 337/82 St. Nikolaus 

Brennerei und Likörfabrik, Gustav Kniepf-Melde GmbH v Hauptzollamt Krefeld [1984] 01051, par. 10; Case C-

292/82 Firma E. Merck v Hauptzollamt Hamburg-Jonas [1983] ECR 03781, par. 12; Case 6/60 Jean-E. Humblet 

v Belgian Stat [1960] 00559, 11th paragraph of section III(2) of the decision. 
89 Case C-63/06 UAB Profisa v Muitinės departamentas prie Lietuvos Respublikos finansų ministerijos [2007] 

ECR I-03239, par 15-17. 
90 Case C-442/05 Finanzamt Oschatz v Zweckverband zur Trinkwasserversorgung und Abwasserbeseitigung 

Torgau-Westelbien [2007] ECR I-01817, Opinion of AG Mazák, par. 38. Cf. the Court in e.g. See e.g. Case C-

2/95 Sparekassernes Datacenter (SDC) v Skatteministeriet [1997] ECR I-03017, par. 22; Case 135/83, Abels v 

Bedrijfsvereniging voor de Melaalinduslrie en de Eleclrotechnische Industrie [1985] ECR 00469, par. 11-13; Case 

C-29/91 Dr. Sophie Redmond Stichting v Hendrikus Bartol and others [1992] ECR Page I-03189, par. 10-11. 
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suggest that whenever language versions diverge, a teleological interpretation is the primary 

first-order argument. The Annette Henke case in 1996 offers an example. Here, the Court first 

ascertained the meaning of a provision based on the objective of the directive as expressed in 

the preamble. Only then does the Court add: "This interpretation, moreover, is borne out by the 

terms used in most of the language versions of the Directive …”91 

Moreover, scholarly writings argue that the Court might even invoke the teleological 

argument to contradict the unambiguous meaning of the legislative text.92 Regarding diverging 

language versions, AG Stix-Hackl agrees that the Court may use a teleological argument to 

contradict the unambiguous meaning of the majority of language version.93 Indeed, the Court’s 

case law between 1960 and 2010 includes a total of 18 judgments where the Court prefers the 

meaning of a small minority of language versions through teleological analysis. Conversely, in 

this period not once did the Court have the majority of language versions override what it 

considered the purpose of the instrument. This practice is in agreement with the Court’s 

statement in the 1970 Franz Grad case, that in general, a textual interpretation of a provision 

should not contradict its objectives.94 

The observations by these scholars and Advocates General tentatively suggest that the 

teleological approach is normally the Court’s primary second-order argument when language 

versions diverge.95 However, an empirical reassessment signposts that the role of the Court’s 

literal or textual approach should not be underestimated. First, a comprehensive analysis of the 

Court’s case law confirms that the Court’s literal interpretation methods play a larger role than 

generally assumed in scholarly writings.  

Figure 5-6 includes all judgments in which the Court explicitly observed linguistic 

discrepancies between language versions. These include judgments in which the court treated 

discrepancies as an interpretative tool, hence, applied a textual interpretation method in 

addressing diverging language versions. We see then that in 96 judgments (56%) the Court uses 

a primary literal interpretation method when it observed a discrepancy, hence, in a majority of 

cases: 
 

  

                                                 
91 Case C-298/94 Annette Henke v Gemeinde Schierke and Verwaltungsgemeinschaft Brocken [1996] ECR I-

04989, par. 13-14. 
92 Bredimas (1978: 70). 
93 Case C-265/03 Igor Simutenkov v Ministerio de Educación y Cultura and Real Federación Española de Fútbol 

[2005] ECR I-2579, Opinion of AG Stix-Hackl, par. 18. Stix-Hackl writes that “in certain circumstances” a single 

language version might be favored over the majority. He reveals that it is a teleological argument that count as 

such ‘circumstance’, due to his reference to the Court’s decision in Case 76/77 Auditeur du travail v Bernard 

Dufour, SA Creyf's Interim and SA Creyf's Industrial [1977] ECR 02485, in which the Court used a teleological 

argument to favor the meaning of the Italian version over all other versions. 
94 Case 9/70 Franz Grad v Finanzamt Traunstein [1970] ECR 00825, par 12 and 13 
95 Terryn (2008: 121), for example, argues that, in case of diverging language versions, not the wording but the 

general context and purpose of legislation are decisive. 
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Figure 5-6: The Court’s Use of Primary First-Order Arguments, in All Cases involving 

Discrepancies, in Court’s Case Law (1960-2010), number and percentage split96 

 
This data indicates that the Court does not solely use teleological methods of solving 

linguistic discrepancies. It also uses primary literal first-order arguments in a significant number 

of cases. Hence, on the one hand, according to the Court, there will be instances in which 

uniformity of language version entails primarily the consistency of the ways in which language 

versions fulfill across the EU the legislative act’s objective. Since this account of uniformity 

entails the equivalence of legal effects of application, instances in which a teleological approach 

restores uniformity call for a receiver-oriented EU translation. After all, translators and jurist-

linguist committed to this translation orientation would draft the various language versions 

depending on the objective that these versions need to realize within the various national legal 

contexts.  

Second, not just any appeal to the instrument’s objective would be capable of trumping 

the clear literal meaning of a legislative text. AG Cosmas pointed out in his/her Opinion to the 

1999 Gregg and Gregg case that: 

"… the limits to construing a rule so as to remedy shortcomings in its wording are set 

by the letter of the rule itself. It would be unfortunate to produce an interpretation which 

attributed a meaning to a legal term that was completely different from the meaning it 

bears when used in daily life or in another legal context."97 

In this regard, if a considerable majority of language versions clearly point in one 

direction, the Court does not have unlimited possibility to contradict that meaning with a 

teleological analysis. 

Third, a teleological analysis generally does not help the Court to circumvent the 

multilingual dimension of a legislative instrument. After all, the Court often derives the 

objective or purpose of a legislative instrument from the text or legal context of a provision 

                                                 
96 Annex: Language Cases (1960-2010) marks all 96 cases included in 

 

Figure 5-6 in which the Court uses literal interpretation methods as primary first-order arguments. 
97 Case C-216/97 Jennifer Gregg and Mervyn Gregg v Commissioners of Customs and Excise [1999] ECR I-

04947, Opinion of AG Cosmas, par. 12. 

Literal (Primary)
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under interpretation, especially since it tends not to consult an instrument’s legislative history.98 

Moreover, even reference to the preamble does not escape the risk of diverging language 

versions.99 In fact, in various cases, the Court observed that language versions of recitals of 

preambles diverged.100 In fact, the Joustra case in 2005 and Casa Fleischhandels case in 1989 

offer examples of instruments in which a single language version lacks and adds an entire 

recital, respectively.101 Such cases demonstrate therefore that a teleological interpretation 

actually builds on, and thus depends on a literal reading of the instrument at hand. Also in this 

respect, the significance of the Court’s textual interpretation of EU legislation, in relation to its 

teleological approach, should not be underestimated.  

5.3.4 The Role of the Type of Legislative Instrument 

These various considerations, canons and quantitative analyses suggest that the Court’s literal 

or textual approach to solving discrepancies between language versions plays an equally 

dominant role as a teleological approach. Unfortunately, the interpretation canons alone do 

not answer in which cases the Court is more likely to solve discrepancies primarily 

teleologically or textually. However, the following quantitative analyses might provide an 

additional hint.102 Figure 5-7demonstrates that the type of discrepancies does not seem to have 

an impact on the Court’s approach to resolving them: 
 

  

                                                 
98 As to language issues in the contextual approach, the Court’s case law demonstrates that the twenty-four 

language versions of headings and titles of provisions and sections may indeed diverge, as the Court observed in 

a 2006 case between Germany and the Council, see Case C-380/03 Federal Republic of Germany v European 

Parliament and Council of the European Union [2006] ECR I-11573, par. 83. The decision in Case C-231/97 

A.M.L. van Rooij v Dagelijks bestuur van het waterschap de Dommel [1999] ECR I-06355 denotes that even the 

title of a Directive itself may differ from one language version to the next, par. 35. 
99 E.g. Joined cases 424/85 and 425/85 Coöperatieve Melkproducentenbedrijven Noord-Nederland BA ("Frico") 

and others v Voedselvoorzienings In- en Verkoopbureau [1987] ECR 02755, and the Opinion of AG Lenz in Case 

228/87 Pretura unificata di Torino v X [1988] ECR-05099, par. 20. 
100 E.g. Case C-40/01 Ansul BV v Ajax Brandbeveiliging BV [2003] ECR I-02439, par. 35; Case C-34/04 

Commission of the European Communities v Kingdom of the Netherlands [2007] ECR I-01387, par 37; Case C-

231/97 A.M.L. van Rooij v Dagelijks bestuur van het waterschap de Dommel [1999] ECR I-06355, par. 35; Case 

C-46/02 Fixtures Marketing Ltd v Oy Veikkaus Ab [2004] ECR I-10365, par. 35; C-137/05 United Kingdom of 

Great Britain and Northern Ireland v Council of the European Union [2007] I-11593; Case C-444/02 Fixtures 

Marketing Ltd v Organismos prognostikon agonon podosfairou AE (OPAP) [2004] ECR I-10549, par. 41; Case 

C-338/02 Fixtures Marketing Ltd v Svenska Spel AB [2004] ECR I-10497, par. 25, and Case Case C-203/02 The 

British Horseracing Board Ltd and Others v William Hill Organization Ltd. [2004] ECR I-10415,, par. 32. See 

specifically the Opinions of AG Stix-Hackl in Case C-46/02 (par. 61-66); Case C-444/02 (par. 67-72); Case C-

338/02 (par. 51-56); and in Case C-203/02, par. 41-46. 
101 See Opinion, par. 45 and note 24, in Case C-5/05 Staatssecretaris van Financiën v B. F. Joustra [2006], ECR I-

11075; and Case 215/88 Casa Fleischhandels-GmbH v Bundesanstalt für landwirtschaftliche Marktordnung [1989] 

ECR 02789, par. 21-22 and 30. 
102 An early and in part different version of this quantitative analysis, of the Court’s methods for resolving 

diverging language versions, was published in Baaij (2012a: 225-227).  
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Figure 5-7: Interpretation Methods and Types of Discrepancies, in case of Problematic 

Discrepancies, in Court’s Case Law (1960-2010), number and percentage split 

 

 
A different factor seems to play a larger role. Scholarly writing on the Court’s overall 

interpretation methods offers a hypothesis worth examining. Various scholars suggest that the 

Court’s interpretation methods turn on the type of legislative instrument of which the pertinent 

provision is part. For example, SOME AUTHORS postulate that the Court is inclined toward a 

literal approach with inconsistencies between language versions when the legislative instrument 

has a highly technical character. Examples of such technical legislation are the tariff headings 

in the regulations of the Common Customs Tariff (CCT).103 Furthermore, when considering the 

interpretation of EU Treaties, OTHERS suggest that a teleological approach is generally more 

appropriate due to the lack of explicit definitions.104 Similarly, yet others submit that this is 

relevant for directives since these instruct Member States to achieve certain results rather than 

to enact specific legal rules. Interpretation of directives, therefore, focusses on the directive’s 

objectives rather than formal legal concepts, they reason.105 

The foregoing hypotheses could possibly justify an a contrario reasoning with regard to 

regulations. That is, regulations and instruments containing definitions of distinct legal 

concepts may more likely yield a literal interpretation. 

Figure 5-8 tests these hypotheses in cases where the Court considers diverging 

language versions an interpretation issue: 
 

  

                                                 
103 See Bredimas (1978: 48) and Bengoetxea (1993: 234). 
104 See Brown & Kennedy (2000: 325, 341). It might even be said that for this reason no court can be considered 

‘la bouche de la loi’ in the strict sense and that judges effectively always do and must create new law, see Hesselink 

(2001: 12). See further on the authority of legal interpretation, Vogenauer (2012: 831). See also Bredimas (1978: 

80); Bengoetxea, MacCormick & Soriano (2001: 58). 
105 Hesselink (2001: 37-39), Gerven (2010: 102). See art. 249(3) EU. 
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Figure 5-8: Interpretation Methods and Types of Legislative Instruments, in case of Problematic 

Discrepancies, in Court’s Case Law (1960-2010), number and percentage split 

 

 
 

The data shows that the Court resolved inconsistencies between language versions of 

CCT regulations and other regulations more often by a primary literal first-order argument than 

a teleological argument. That is, in case of discrepancies causing interpretation problems, the 

Court employed a teleological approach more often than a literal one when these discrepancies 

appeared in EU treaties and especially directives.  

These numbers suggest that a relationship exists between the type of legislative 

instrument and the Court’s approach to resolving discrepancies between language versions of 

that instrument. Although the sample size is moderate, in particular for the Common Custom 

Tariff and EU Treaties, the numbers do support the abovementioned scholarly assumptions. 

The Court indeed displays a tendency to resolve diverging language versions of directives in a 

teleological manner, just as the hypothesis would suggest. Conversely, the Court does not have 

such an inclination towards teleological interpretation when addressing diverging language 

versions of secondary legislation that are relatively technical or have a direct effect, agreeing 

with said hypothesis.  

The apparent relevance of the type of legislative instruments on the Court’s choice for 

either teleological or literal reconciliation of discrepancies, suggest that a greater pull towards 

legal integration demands a greater degree of textual homogeneity between at least the English 

text and the other language versions respectively. The case of contract law integration explains 

why.106 

                                                 
106 The reader should bear in mind that the predictive value of this quantitative research is not limitless. First, as 

Chapter 3 uncovers, the Court has rarely compared language versions overtly in its judgments, and when it did, it 

frequently took into account only a limited number of languages. The sample size of a quantitative analysis is 

therefore relatively small for statistical purposes. Nonetheless, the data do provide a novel insight in both the ratio 

of syntactic and semantic discrepancies in a period of fifty years, and the actual use of interpretation methods of 
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First, as previously discussed, the EU’s current approach to contact law integration is 

increasingly employing full harmonization techniques. EU directives based on a minimum 

harmonization approach instruct Member States to realize certain results rather than make 

specific rules.107 The standard of uniformity then is clearly not the degree in which rules are 

similar but rather whether the national rules realize the objectives set out by the EU legislator.108 

In contrast, the Consumer Rights Directive and the new Timeshare Directive 2009 contain a 

considerable number of full harmonization clauses, leaving member states no discretion in 

implementing the exact rules of this instrument. What is more, the former proposal for a 

Common European Sales Law was purported to be a regulation, which would have direct effect 

and therefore require no implementation of any kind. The degree of discretion allowed by full 

harmonization clauses is then theoretically nonexistent.109  

Indeed, in the 1980 Denkavit case, the Court confirmed that the need for a uniform 

interpretation “in particular” pertains to “provisions that have direct effect.”110 In that regard, 

the preamble of the Common European Sales Law confirms that this regulation is to provide a 

single uniform set of contract law rules “with the same meaning and interpretation in all 

Member States.”111 Consequently, the more a legislative instrument aims to unify rather than to 

harmonize law, the less room remains for diverging interpretations of its language versions. 

Consequently, a full harmonization approach in legal integration requires the utmost 

consistency between the language versions. The previous analysis of the Court’s case law 

suggests that a uniform interpretation of language versions of full harmonization measures is 

primarily achieved by restoring textual homogeneity.  

The second reason for assuming the importance of textual homogeneity of language 

versions for legal integration is the use of legal definitions. As previously discussed, the most 

recent integration instruments in the field of contract law introduce a number of definitions for 

previously undefined legal concepts. Case law demonstrates that the Court is more likely to 

resolves discrepancies between language versions of legislative instruments that contain exact 

definitions by primarily restoring textual homogeneity rather than looking to the objective of 

the instrument. Translators and lawyer-linguists must therefore ensure that the definitions in the 

24 language versions bring about a uniform interpretation. 

In sum, the Court is more likely to reconcile discrepancies between language versions 

by a primarily textual interpretation than by resorting to the purpose or function of the legal 

provision in question with respect to legislative instruments that exhibit a stronger push towards 

legal integration. Consequently, at least in the context of effective legal integration, the 

uniformity of language versions entails a high degree of textual homogeneity rather than 

language versions that have similar legal effects in different national legal systems. Building 

on the premise that the translation of a legislative instrument should either be source-oriented 

or receiver-oriented, the required degree of uniformity of language versions for the purpose of 

legal integration is more likely to be achieved by the former as opposed to the latter approach.  

                                                 
the Court beyond its interpretation canons. 
107 See on the nature of directives, e.g. Hesselink (2001: 37-39) and Gerven (2010: 102). 
108 Additionally, in case of minimum harmonization, accidental discrepancies between language versions might be 

within the zone of discretion of Member States in that respect. Full harmonization would leave no room for such 

discrepancies. 
109 Report COM(2005) 456 final, p. 10. The Unfair Terms Directive (93/13/EEC) already contained several 

provision based on full harmonization. See on difficulties associated with unifying laws in the EU: Smits (2010: 

34-36); Hesselink (2011: 466-468); and Eidenmüller et al (2011: 1077-112). 
110 Case 61/79 Amministrazione delle finanze dello Stato v Denkavit italiana Srl. [1980] ECR 01205, par. 15 
111 Communication COM(2011) 635 final, 8th recital of the preamble. 
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5.4 A Theoretical Argument: Avoiding the ‘Third Dogma of Empiricism’ 

5.4.1 Differentiating Comparability from Commensurability 

The third argument in favor of source-oriented EU translation revisits the different 

philosophical foundations underlying this and the receiver-oriented approach. This Section will 

call attention to the problematic empiricist assumption that underlies receiver-oriented 

translation, which language philosopher Donald Davidson calls: the ‘Third Dogma of 

Empiricism.’ This dogma presupposes a dichotomy of language and an extra-lingual reality, i.e. 

the assumption of a neutral, interpreted world that operates outside the language that we use to 

describe it. This dogma is founded on an untenable notion of linguistic relativism. However, 

the section will argue that certain critics of this empiricist notion, namely proponents of cultural, 

conceptual or linguistic relativism, make the same empiricist assumption inadvertently. This 

does not affect source-oriented translation, however.  The Section will argue that this approach 

escapes such relativism despite its commitment to a constitutive notion of language. 

In order to make this argument, first a distinction must be made between the basic 

notions of comparability and commensurability. This difference will turn out to be 

indispensable in critiquing the presumption of relativism. The difference between 

commensurability and comparability is best explained by differentiating the ‘tertium 

comparationis’ and the ‘common measure’ of a comparative analysis. 

The difference between the concepts of tertium comparationis and common measure is 

not an obvious one. Yet, it becomes evident once we highlight the very different roles the two 

concepts play in comparative analyses.112 First, in comparative law, the tertium comparationis, 

translated from Latin as ‘the third reference, is a ‘common comparative denominator.’ That is 

to say, it describes or refers to a property that two objects share in order to be comparable 

relative to a property of that property.113 The tertium comparationis is thus a condition of 

comparability. Comparanda are incomparable with respect to a property that only one and not 

both comparanda possess.114 For example, if we compare the weight of a motorcycle and an 

apple, the property of having mass functions as tertium comparationis. The motorcycle and the 

apple are comparable as to their weight, assuming that both have mass. When we compare the 

motor cycle with democracy, however, we might conclude that a tertium comparationis is 

lacking is we can assume that we perceive democracy as having no mass. The lack of the shared 

property of mass causes the two comparanda to be incomparable in respect to their weight.  

Second, the notion of a ‘common metric’ or ‘common measure’ in a comparative 

analysis allows any two objects to be described in the same terms. The common measure of a 

comparison plays a very different role than a tertium comparationis. Commensurability is the 

possibility of reducing these objects to a common measure.115 To continue the example, when 

we attempt to compare the weight of the motorcycle and democracy, we will run into the 

problem of incomparability, because democracy does not have weight to speak of, and it is 

lacking mass. A tertium comparationis is missing in this comparative analysis. However, this 

does not mean that a common measure is also lacking. After all, we are still describing both 

motorcycle and democracy in terms of that property of mass as well as the property of having 

                                                 
112 A more elaborate argument of this nature, I articulated in Baaij (2014a: 291-294). 
113 Cf. Örücü (2012: 560–576); Jansen (2006: 305, 311, 314, 330). See also Gerber (1998: 734); Hoecke (1996: 

185) and Großfeld (2003: 180). 
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see e.g. Örücü (2012: 560). 
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weight. Hence, we are reducing these comparanda to these properties, making the motorcycle 

and democracy commensurable by the common measure of mass or weight. How would we 

otherwise be able to establish that democracy does not have mass, and therefore no weight to 

speak of? How could we ever articulate that democracy is incapable of even being described to 

have zero mass? If we succeed in describing both comparanda in terms of a property that only 

one possesses, the comparanda are commensurable. In fact, if we were to describe two 

comparanda in terms of a property that neither possess, or could be conceived of possessing, 

the comparanda might be incomparable relative to this property, but not incommensurable. If 

we are able to express two comparanda in terms of properties that they lack, or that they cannot 

even be conceived of possessing, we have a common measure.  

Legal philosophers and comparative law scholars do not always distinguish between the 

two consistently. Some authors have described the tertium comparationis as a ‘neutral 

conceptual framework in terms of which the description can be given’116 and ‘a scheme of 

generic terms and species’ that is needed to ‘construct relations of similarity and 

dissimilarity’.117 These authors thus erroneously treat the tertium comparationis and the 

common measure of a comparative analysis as synonyms.118 The distinction is easy to miss, 

however, since the same property performs both functions: in the previous example, the 

property of having mass performs simultaneously the role of tertium comparationis and of 

common measure; it functions as the former if both objects have that property; it functions as 

common measure if both objects are reducible to that property. Yet, this does not render tertium 

comparationis and common measure equivalent. An individual can be a spouse in one setting 

and a parent in another, but that does not make the terms ‘spouse’ and ‘parent’ synonyms. 

It is not surprising that legal scholars generally choose to ignore the difference between 

comparability and commensurability. After all, it is easy to consider the distinction as a mere a 

matter of degree. That is to say, if incomparability between legal phenomena would pertain to 

one or more identified properties, then incommensurability could involve incomparability in 

respect of every property. If that is true then incommensurability is an all-out or radical 

incomparability.119 However, when we broaden the perspective to include language, it becomes 

clear that the difference is indeed a difference in kind, not just degree. Incommensurability is 

not the same as radical or all-out incomparability. Instead, both incomparability and 

comparability imply the opposite: commensurability. Incommensurability would prevent us to 

express both comparanda in the same terms, i.e. within a single language. Phenomena would 

then be irreducibly different; so much so, that it cannot be said that they are re-comparable or 

not. The remainder of this section will demonstrate that this is an illogical and untenable 

construct that lies at the heart of receiver-oriented translation. 

5.4.2 The Problematic Empiricist Assumption in Receiver-Oriented Translation 

As pointed out previously, observing the pragmatic notion of language, receiver-

oriented legal translation involves the communication of the meaning of legal languages across 

both legal systems and languages. This meaning is not primarily semantic: it is functional. That 

is, a translator will find the nearest equivalent legal term in the target language, if that term 

refers to a legal concept that performs the same societal function in the legal environment of 

reception as the legal concept that the legal term in the source text refers to, in the legal 

                                                 
116 Brouwer & Hage (2007: 3, 5). 
117 See Jansen (2006: 311, 314). 
118 See e.g. Raz (1988: 322), who expressly uses the terms incomparable and incommensurable “interchangeable.”  
119 In comparative law, some authors contend that we would therefore be unable to compare legal phenomena in 

terms of their relationship to another. See e.g. Glenn (2001: 133). 



 

136 

background of the source text. Šarčević writes that equivalence of legal concepts can only be 

established in terms of the relationship between facts and legal effects, in the context of the 

entire legal system in which the target text is received.120 In EU translation, this means that the 

legal language used in the various language versions perform the same function in the national 

legal domains of the EU Member States. According to this view, EU translation aims for legal 

equivalence, i.e. the similarity of the legal effects that the language of source and target texts 

will have in the national legal systems that will use these text respectively. 

Proponents of receiver-oriented legal translation embraced and integrated the functional 

method of comparative law.121 Famed proponents of the functional method in comparative 

private law, Konrad Zweigert and Hein Kötz contend that law should be perceived as a means 

for ‘social engineering’ or as a regulator of social facts.122 Zweigert and Kötz stipulate that the 

function of rules and legal institutions allows for comparative legal analyses.123 The method for 

comparative legal research advocated by functional comparative law is thus one that compares 

how different legal systems solve particular societal issues that are common to their societies.124 

Despite for the significant differences that they observe between the “historical development, 

conceptual structure, and style of operation” of the common and civil law cultures, legal rules 

from these legal systems “may still perform the same function in the same way.”125 The similar 

societal function of legal institutions thus provide the necessary tertium comparationis for 

comparing rules, concepts or institutions from different legal systems. When applied to the 

process of legal translation, the knowledgeable translator should look for wording in the target 

language that has the same function in his or her own legal culture as the source text has in the 

source legal culture.126 

Functional comparative law and indirectly, receiver-oriented translation studies rely on 

a shared factual world that remains unchanged across different legal cultures and traditions. In 

other words, the function of legal rules and concepts of different legal systems are comparable 

because these legal systems are incommensurable factually. This inference can be made in three 

steps.  

First, as Zweigert and Kötz explain, in order to perform the same function, legal 

institutions in different legal cultures must aim to solve the same societal issue or “real li[f]e 

problem.”127 “It is the similarity of the factual needs answered by different legal systems which 

makes them comparable.”128 In other words, it is the similarity of factual needs in different 

societies that provides the necessary tertium comparationis for comparing rules, concepts or 

institutions from different legal systems.  

Second, the availability of identical ‘real life problems’ is dependent upon the existence 

of similar facts or fact-patterns. After all, as Zweigert and Kötz explain, “[d]ifferent legal 

systems can be compared only if they solve the same factual problem.”129 Otherwise stated, the 

comparative lawyer will be unsuccessful in ascertaining functionally comparable solutions 

when the factual circumstances to which legal institutions apply are so different that they no 

                                                 
120 Šarčević (1997: 246). 
121 Šarčević (2012: 96) and Šarčević (1997: 13), specifically looking to Zweigert & Kötz (1998). Yet, the functional 

method is not ‘one’ single method, see Michaels (2006: 342). 
122 Zweigert & Kötz (1998: 45-6). 
123 Zweigert & Kötz (1998: 32, 43). 
124 Zweigert & Kötz (1998: 32, 34). 
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longer pose the same or similar societal problems.130 Without the same fact-pattern, one cannot 

compare how rules from different legal systems solve this fact-pattern. Hence, the similarity of 

fact-patterns, or cases,131 provides the necessary tertium comparationis for comparing societal 

needs in different societies. 

Third, the similarity of fact-patterns requires at least a factual world that is shared across 

legal cultures and traditions. If one or both legal systems under comparison would not be part 

of the concrete, factual world, no functional comparative legal analysis would come off the 

ground. This seems absurdly obvious because different legal systems do not exist in radically 

different worlds or dimensions. Yet, however preposterous it may seem in the light of this 

observation, since legal translation involves not only different legal cultures but also different 

languages, it will turn out that the question of factual commensurability is not necessarily 

beyond rational debate. 

The presumption of factual incommensurability in functional comparative law mirrors 

an empiricist assumption underlying receiver-oriented translation. Receiver-oriented 

translation, i.e. to communication or conveyance of legal meaning across language, requires a 

concrete, factual world that is shared by the linguistic communities involved. In other words, 

that shared factual world is neutral to languages and its existence or substance is not relative to 

language. Paraphrasing Zweigert and Kötz, reducing law to facts, facilitates the comparative 

lawyer to compare legal systems in “neutral” terms.132 It provides legal translation the benefit 

that translation in the fields of natural sciences, such as medicine, physics, or biology, has, 

namely a shared extra-lingual, objective reality allowing for a shared standard of reference.133 

This empiricist assumption is what Donald Davidson calls the ‘Third Dogma of 

Empiricism.’134He describes this as a false dichotomy between a neutral, un-interpreted world, 

“something outside all schemes and science,”135 “waiting to be organized,” on the one hand, and 

languages as “organizing systems” that organize it, on the other hand.136 This dogma entails that 

there is a distinction between the given and the interpretation of the given.137 It commits to an 

extra-lingual, theory-neutral reality, one that lies outside our languages with which we organize 

our experience and knowledge of the world.  

Davidson’s critique of such assumptions of empiricism explains why the belief in 

factual commensurability of receiver-oriented translation is problematic. It raises the question, 

as to how a receiver-oriented translator would be capable of recognizing the same or similar 

fact-patterns across linguistic communities, outside of any language, i.e. without any 

translation. How would one understand ‘what is going on’ in any of the legal systems involved, 

without using the language of any of these legal systems? How can facts provide a common 

measure, comparisons in ‘neutral terms,’ to paraphrase Zweigert & Kötz, without any language 

to articulate these facts? If this is indeed impossible, then facts no longer are language-neutral, 

hence, no longer capable of providing the common measure that receiver-oriented translation 

                                                 
130 Zweigert & Kötz (1998: 39) 
131 The factual approach to comparative legal research is also found in the practices of several projects that conduct 

comparative legal analysis in the context of the harmonization of European private law. Most noticeably the Ius 

Commune Casebook Project and the Common Core of European Private Law Project, use fact-patterns as their 

tertium comparationis in their comparative legal analyses, see Devroe & Droshout (2003: 1) and Mauro & Mattei 

(1997: 344), respectively. 
132 Zweigert & Kötz (1998: 10-11). 
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requires. Legal systems would thus fail to be factually commensurable. 

5.4.3 A Critique of Empiricism: Linguistic Relativism 

Other scholars have questioned the empiricist assumption in legal theory. They express 

doubt as to whether the factual world offers the comparative lawyer the common measure and 

thus the tertium comparationis that he/she needs. They argue that a more fundamental type of 

incommensurability hampers or precludes the availability of a shared, factual world across 

cultures.138 Proponents of linguistic relativism argue that different languages stand in the way 

of experiencing a common world. Literature in legal theory describes the idea of linguistic 

relativism as the theory that our world-view is relative to language insofar that we make sense 

of the world through ‘grids of intelligibility’ or ‘interpretative frameworks’ that we inherently 

place on the world.139 Since language is structured on the basis of human experiences and human 

experience develops locally, different languages provide various, irreconcilable perspectives.140 

Linguistic relativism hampers legal translation. The reason is that if words carry ‘cultural 

baggage’, it is impossible for a legal translator to transcribe ideas expressed in one language 

into another.141 Language is then perceived as a ‘conceptual filter’ through which reality is 

constituted.142 Since language provides the categories in which the world is perceived, one’s 

world-view is thus specified by one’s language.143  

The legal philosopher and comparative law theorist Pierre Legrand offers the most 

articulate argument against the assumption of factual commensurability.  He writes that nothing 

is interpreted that is not already provided within language.144 There is no understanding without 

the ‘bias’ of one’s language, he adds.145 No individual is able to forego the domain of his/her 

language and take a position as an “extra-worldly” observer standing “over against world,” that 

is, as a subject dualistically separated from the object under observation.146 As a consequence, 

there is no world other than the world that is presented to us within the sphere of our language.147 

Linguistic relativism, in this sense, precludes a common measure that would allow facts to 

operate as a form of tertium comparationis. Legrand applies this notion of linguistic relativism 

directly to comparative legal analysis and rests his theory on two basic premises. The first is 

that law is interwoven with culture; culture is within law itself.148 The second premise says that 

an epistemological abyss separates legal cultures, specifically common law and civil law. 

Considering the radical nature of this rift, these cultures resist expression relative to a common 

measure.149  

Legrand does not conclude that comparative legal research is altogether impossible. 

Rather, he considers it feasible but inherently limited, imperfect and subjective. His reasoning 

consists of three stages.  

                                                 
138 E.g. Großfeld (2005: 48-49, 89) and the discussion of this line of reasoning in Peters & Schwenke (2000: 820-

822). Cf. Cao (2007b: 15-16) and Boyd White (1985: 691-692, 699). 
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First, as to the inherently limited potential of comparative legal research, Legrand 

explains that he does not completely reject the notion of a common standard of evaluation; he 

merely deems it fictitious. In his perception, a comparative lawyer may reduce various legal 

cultures to a common measure, but this measure is imputed by the comparatist; it does not relate 

to any purported actual commonality between legal systems. That is to say, on his view, the 

common measure that a comparative analysis implies cannot possibly reflect an existing 

commonality between legal cultures. Rather, his standard of evaluation merely enables the 

intelligibility of there being different legal cultures. It functions as a “cognitive bridge,” he 

explains, allowing for abstracting over comparanda.150 Any commonality between legal systems 

to merely a “figure of speech,” is therefore nothing more than a “dialogical interface.”151 As 

stated by Legrand, “Any similarity stops at the bare form of words.”152 In no way, Legrand 

warns us, does a common standard of evaluation, therefore, substantiate an actual 

commensurability of legal cultures in comparative legal research.153 A comparative lawyer may 

learn something new about foreign law, but he will inevitably understand it from within his 

own legal culture.154 Any similarity of fact-patterns, the basic standard of evaluation as 

perceived by Zweigert and Kötz, is ‘simply unrealistic’ according to Legrand.155 

The second stage of theories of incommensurability entails the postulate that, because 

knowledge of foreign law has no bearing on that individual law, comparative legal knowledge 

is inevitably subjective or imagined. For example, Legrand emphasizes that, as one’s culture 

forms one’s experiences of reality, reality can only be evidenced through ‘idealization’ and 

‘fantasy’.156 The comparative lawyer unavoidably imputes intellectual coherence to foreign law 

rather than gaining cognition of it, Legrand contends.157 The comparative lawyer is only able to 

“imagining” himself in the “body of circumstances” of the foreign lawyer.158 Hence, there can 

be a certain form of understanding, Legrand acknowledges, yet this understanding is inevitably 

a different understanding.159  

Third, despite the purported limited potential of comparative legal research as well as 

the subjectivity of any tertium comparationis, the general perception is that it is not all for 

naught. In the field of comparative law, Gunter Frankenberg agrees with Legrand that, 

eventually, “comparative analysis, in terms of method, might amount to little more than a self-

fulfilling prophesy.”160 Yet, instead of aiming for the impossible, he advises comparative 

lawyers to simply cope with his or her ethnocentric position.161 The comparative lawyer will be 

able to ‘transcend his perspective’ if he employs his culturally determined language to ascertain 

the new and the foreign, Frankenberg stipulates.162 Others additionally propose that despite 

cultural differences, comparative legal research is possible and fruitful as long as the 
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comparative lawyer fully immerses him or herself in the cultural context of the foreign law in 

order to obtain an insider’s perspective.163 

In sum, we can infer that linguistic relativism deprives comparative legal analysis and 

cross-lingual communication of a much needed common measure. Relativism denies 

commensurability. It renders genuine translatability to the domain of the impossible since 

different languages induce irreconcilable legal phenomena, i.e., phenomena that are too 

different to be expressed in the same terms. Hence, ultimately, if different languages indeed 

induce different ‘law-views’, then we must consider ourselves unable to express foreign legal 

phenomena in terms of our own phenomena, and vice versa.  

5.4.4 Donald Davidson’s Argument against both Empiricism and Linguistic Relativism 

At face value, the criticism of the empiricist assumption of receiver-oriented translation 

and functional comparative law might appear to agree with the theory of source-oriented 

translation. After all, the constitutive concept of language that supports source-oriented 

translation appears prone to result in a radical form of linguistic relativism. If that were indeed 

true, then a source-oriented approach to EU translation would prove a sad alternative to 

receiver-oriented translation; translation would be impossible or imperfect at best.164 For EU 

translation this would mean that concordance between language versions would be unattainable. 

However, that inference is erroneous. The remainder of this section will look to Donald 

Davidson’s theory of language into account to articulate the argument that linguistic relativism, 

as proposed by Pierre Legrand, is a deeply illogical construct that implies the very same 

empiricist assumption that it critiques.165 Moreover, by, it will turn out that source-oriented 

translation avoids both linguistic relativism and empiricism.  

Donald Davidson rejects both the Third Dogma of Empiricism and the concept of 

linguistic relativism. He directs his argument against theories that in one way or another, 

maintain that reality is organized by different perspectives and thus relative to what he refers to 

as ‘conceptual schemes.’166 Davidson’s primary argument in opposition to it is that it amounts 

to a paradox. He reasons that a complete– or partial – failure of translation cannot be made 

intelligible because the very idea of viewpoints being different only makes sense in view of a 

“common coordinate system on which to plot them.”  

Davidson, in this aspect, refers implicitly to the principle of a common measure or 

standard of evaluation without which two things cannot be conceived to be neither the same nor 

different. Yet, according to linguistic relativism, the lack of a common coordinate system is 

precisely what makes reality relative to conceptual schemes. The paradox, therefore, lies in the 

fact that linguistic relativism, on the one hand, necessitates a common coordinate system in 

order to consider conceptual schemes or languages as different, whereas, on the other hand, it 

precludes such a common background because this contradicts the principle that perspectives 

are relative to conceptual schemes or languages, hence, are incommensurable.167 

For this reason, Davidson considers the implication of a world that is perceived from 

radically different points of view as untenable. Davidson raises the question of how we could 

ever make sense of the idea of two people perceiving the same situation from incommensurable 
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viewpoints when we only perceive situations through the lens of our irreconcilable conceptual 

schemes. For this to be possible, Davidson continues, relativism must, therefore, assume the 

Third Dogma of Empiricism: it must commit to a reality that lies outside all conceptual 

schemes. Davidson considers this act to be an expression of philosophical realism, specifically, 

the acceptance of a genuine or actual world that is independent of our experiences of it. Yet, 

the assumption of an ‘actual’ world outside our conceptual schemes does not deliver relativism 

from its internal contradiction. Davidson indicates that an extra-lingual, theory-neutral reality 

cannot provide linguistic relativism with the common ground that it requires for maintaining 

that conceptual schemes are incommensurable.168 After all, if relativism would accept a ‘bird’s 

eye view’ or ‘God’s eye view’ outside and above all conceptual schemes, then it cannot 

simultaneously maintain that conceptual schemes are irreconcilable. Otherwise stated, 

relativism is untenable if it accepts a perspective from nowhere, paraphrasing Thomas Nagel169 

or, a ‘lack of perspective’, as others have phrased it.170 Yet, without an extra-lingual perspective 

the idea of irreducible languages could not be thought let alone be corroborated. 

Davidson’s dismissal of linguistic relativism does not make him an objectivist, i.e., 

someone who believes that we possess direct access to the real world and that our description 

of it is, therefore, objectively true or false. Nor does his criticism of relativism lead Davidson 

to idealism, maintaining that the external world would be the sole product of an individual’s 

thinking. Instead, Davidson introduces a dichotomy that replaces the one between conceptual 

schemes and an un-interpreted world, specifically, between beliefs and facts. Instead of 

discussing others having different conceptual schemes, hence, different world-views, Davidson 

suggests that we should discuss others as grasping the same or different beliefs about a 

presumed shared world.171 Phrased differently, perhaps others may have a completely different 

understanding of the world, yet, that possibility only makes sense when we take these 

understandings to be about the same world. World-views are views of a common world; they 

cannot represent different worlds altogether. After all, Davidson explains, we may change our 

minds, our theories of and opinions about the world, but not the world itself. As he states, “If 

you are told not to organize the shoes and shirts, but the closet itself, you would be 

bewildered.”172 Hence, instead of discussing others possessing different conceptual schemes, 

Davidson suggests we should discuss differences in beliefs.  

Nonetheless, Davidson acknowledges that these differences also require a common 

measure. At this point, Davidson introduces what he refers to as the “Principle of Charity.”173 

Charity indicates that an interpreter simply cannot avoid assuming a significant number of the 

speaker’s beliefs in order to undertake an interpretation of the words and thoughts of others. In 

fact, Davidson conveys that we must assume that our interlocutors generally hold the same 

beliefs as we do.174 This does not mean that we are bound to conclude that we always possess 

the same beliefs as our interlocutors. To the contrary, Davidson explains that disputes, 

differences of opinion, and even mistakes are only conceivable against an assumed background 

of agreement of basic beliefs about the world.175 

Davidson’s ‘charity’ is not required for communication to be successful. Rather, charity 

opens the possibility of communication. Charity must, therefore, not be confused with Grice’s 
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‘Cooperative Principle’, which is a condition for effective communication.176 On the contrary, 

Davidson’s Charity is the very condition of communication. Therefore, as Davidson explains, 

‘charity’ is not a choice or an option; understanding others simply entails optimizing 

agreement.177 Davidson writes that we “cannot even take a first step towards interpretation 

without knowing or assuming a great deal about the speaker’s beliefs.”178 Otherwise stated, 

inferring speakers’ beliefs only comes with and thus not after attributing meaning to the words 

of others.179 Immediately after we interpret an utterance, we therewith presume that the speaker 

sufficiently believes the world to be in the same state as we believe it to be. In fact, if we 

determined ourselves unable to derive beliefs that are significantly constant and true by our own 

standards, Davidson writes, then “we have no reason to count that creature as rational, as having 

beliefs, or as saying anything.”180  

As a consequence of the Principle of Charity, there is no position from which we could 

ever claim that others have concepts or beliefs about facts that are radically different from our 

own, Davidson explains.181 In this aspect, he cites language philosopher Peter Strawson who 

maintains that no imaginable world could ever be so alien to ours that it would be unimaginable 

to us.182 In other words, radical differences between others and us are inconceivable. We only 

understand others on the basis of the assumption that we live in a single world; the assumption 

of the world.183 

In fact, the foregoing establishes an argument in opposition to the primary characteristic 

of linguistic relativism, specifically, that the world would be relative to language and that 

language diversity, therefore, results in irreconcilable and unbridgeable differences. Moreover, 

one can infer from Davidson’s refutation of the unadulterated idea of ‘conceptual schemes’ that 

incommensurability in legal translation is inconceivable because translation simply entails a 

common measure; there is no translation without it. To Davidson, translatability is a criterion 

of “language-hood.”184 If it is not translatable, it is not a language.185 Hence, in legal translation, 

as well as in comparative law, a standard of evaluation is not a contingent matter that a 

comparison or translation requires succeeding; it is required from within and thus comes with a 

comparison or translation. Languages would be untranslatable if they lacked an “ontology 

common to the two languages.”186 Yet, as discussed, to Davidson, there is no language that is 

not translatable. As established above, no failure in translation could ever be ascertained 

without a common ontology. Consequently, untranslatability, in the sense that other languages 

are radically different than our own is impossible to envisage.  

The language philosopher P.M.S. Hacker confronted Davidson regarding this aspect of 

untranslatability. He contends that the Etruscan language has yet to be translated and that it may 

even be impossible to translate it without another Rosetta stone. Yet, there is no doubt, he 

                                                 
176 Grice (1989: 26–27) 
177 Davidson (1974b: 19). 
178 Davidson (1974a: 311); Davidson (1974b: 18).  
179 Davidson (1967: 313). 
180 Davidson (1973: 324). 
181 See Davidson (1974b: 20). 
182 Davidson (1974b: 8-9); Strawson (1966: 15). 
183 Cf. Husserl’s anti-relativistic, phenomenological notion of ‘Lebenswelt’ in ‘The Crisis of European Sciences 
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and Gadamer differed, see Mendelson (1979: 56-58, 64-68). 
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185 See Davidson (1974b: 7). 
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argues, that Etruscans spoke a language.187 Hence, according to Hacker, untranslatable 

languages are still languages. However, Hacker erroneously equates translation that produces 

no results with untranslatability. He fails to acknowledge that ineffective translation is still 

translation. Hacker’s assertion that Etruscan has not yet been translated only makes sense if we 

assume that Etruscan is a language. Hence, he does not acknowledge Davidson’s point that 

there is not even the slightest beginning in terms of interpretation or translation without first 

presuming linguistic behavior. 

One might object that, even if languages are indeed inevitably translatable, this does not 

lead to discovering faultless equivalents each time a translation occurs. Yet, Davidson’s 

rejection of untranslatability does not promise perfect translations. It does not lead him to state 

that there cannot be instances in which we find ourselves unable to establish meaning or finding 

equivalent meanings between languages.188 Davidson’s theory accepts that we may detect 

discrepancies between languages or experience difficulty with translating a text into a foreign 

language. Indeed, one may even determine it simply impossible to translate a certain term in 

one language with a term in another language. However, all such assessments are testament to 

translatability. Any assessment in a particular occasion of flawed translation is only feasible 

considering a generally successful translation, Davidson writes.189 The very act of establishing 

a lack of equivalence is an instance of translation. If not through translation, how else would it 

be possible to make such an assessment? In reference to Hacker’s example, one may observe 

that the interpretation of the Etruscan language has yielded little or no results however, without 

translatability, there is no position to claim any lack of results whatsoever. Hence, 

untranslatability is literally irrational; it cannot be thought. That is because it is a paradox or, as 

stated by Davidson, the idea of total untranslatability is simply “absurd.”190  

Moreover, Davidson’s argument in opposition of total untranslatability pertains equally 

to any concept of partial untranslatability. In legal literature and policy declarations, the 

suggestion of linguistic relativism often coincides with optimism regarding the potential of 

translation as a means to facilitate cross-cultural communication. One author, for example, 

dismisses radical forms of cultural relativism by pointing out that, in reality, we are 

continuously translating, apparently adequately and productively, without a complete 

breakdown of communication and confusion of tongues.191 Even the EU Institutions which 

employ a linguistic relativist style of emphasizing the significance of language diversity, reveal 

no resulting pessimism. After all, as Chapter 2 mentioned, the Institutions suggest that 

languages are unique and distinct ways of perceiving reality.192 Yet, this position does not lead 

to pessimism: the Commission deems language a “bridge” to other cultures”193 while, according 

                                                 
187 Hacker (1996: 291). 
188 In fact, an important part of Davidson’s writings offers an analysis of how we manage to interpret foreign 
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to Orban, we are able to gain insight into one another’s “conceptions of life” by learning each 

other’s languages.194 Contrary to these softer forms of linguistic relativism, Davidson explains 

that the notion of a partial failure of translatability is subject to the same lack of coherence as 

full untranslatability. Partial untranslatability would signify that, at a certain level or with regard 

to certain aspects, conceptual schemes are incommensurable and thus incapable of being 

expressed in a single language. However, to that extent, ‘soft relativism’ still remains 

committed to an un-interpreted reality conceptualized differently from the perspective of 

different languages. It would therefore be guilty of the paradox that plagues radical relativism. 

Hence, linguistic relativism commits either to total untranslatability, which Davidson indicates 

is a contradiction or it commits to complete translatability as approved by Davidson. In 

Davidson’s view, there is no middle ground; proponents of linguistic relativism must choose 

one or the other of two incompatible concepts.  

5.4.5 The Rejection of Empiricism and Relativism in Source-Oriented Translation 

The type of linguistic relativism that occurs in comparative law and legal theory strongly 

resembles the language-as-constitutive conception that is the basis for the foreignizing, source-

oriented approach to translation. Accordingly, it may appear that source-oriented translation 

seems to be vulnerable to Donald Davidson’s critique of ‘conceptual schemes’. It is tempting 

therefore to infer that, contrary to its receiver-oriented counterpart, source-oriented translation 

is inevitably a flawed strategy, that is, intrinsically incapable of truly bridging languages. 

Receiver-oriented translation then appears to be superior. However, a closer look will 

demonstrate that the opposite is the case.  

A constitutive notion of language does not commit us to deny the possibility of 

translation and, therefore, does not necessarily fall subject to Davidson’s critique of the type of 

linguistic relativism that is described above. As one scholar described Gadamer’s position: 

“Understanding is linguistic, but this statement does not mean – as every from of relativism 

assumes – … that translation from one language to another is impossible.”195 Source-oriented 

translation only appears inferior if one maintains the idea that genuine translation involves 

communicating messages from one language to another, as proponents of receiver-oriented 

translation contend. 

Source-oriented legal translation aims for a comprehensible level of what one could call 

‘tangible obscurity;’ the translator should not just express foreignness as such but use 

foreignness to open up the source text in the target language. That is, the translator expands the 

target language just enough that the new mode of expression presents the appearance of source 

text to the reader of the translation. Accordingly, even when languages constitute the world-as-

we-know-it and thus cannot be made the subject of intelligible reconciliation, it does not 

preclude or even hinder translation. It merely requires a different understanding of what 

translation entails. In that respect, examining the constitutive notion of language in language 

philosophy in greater detail, particularly the hermeneutic tradition therein, demonstrates to the 

contrary that the philosophical underpinnings of source-oriented translation embrace 

Davidson’s Principle of Charity. There is more that unites Davidson and Gadamer’s opinion 

regarding translation than that which sets them apart.196  

Recall that Davidson’s Principle of Charity is a necessary component of interpretation 

and, consequently, translation. That is, one could not conceive understanding others without 

inherently comprising the fundamental presumption that others possess a similar basic 

                                                 
194 Orban, 'Multilingualism – essential for the unity in diversity of the EU,’ (2008). 
195 Editor’s Introduction to Gadamer (1962/2008: xxxi). 
196 See for the observation that at this point there is agreement rather than opposition between Gadamer and 

Davidson, McDowell (2002: 175-176). 



 

145 

worldview or beliefs about the world. That is, differences between languages may be notorious, 

but they can never be so radical as to prevent us from recognizing them as differences. Recall 

Davidson who indicates that a partially or fully untranslatable language is not a genuine 

language. Similarly, Gadamer is specifically optimistic about the potential of translation. 

Despite his belief that our understanding is formed by language and that the ‘horizon’ of 

understanding is dominated by our traditions and history, in his opinion, the ‘gulf’ between 

different languages may very well be bridged. Language, to Gadamer, does not obstruct what 

is foreign to it; language can take in new modes of expression.197 The beginning point must 

acknowledge this very gulf between languages. Doing so enables the openness of ‘dialogue’ 

and the consequent ‘fusion of horizons’, Gadamer argues.198  

Gadamer explains his optimism with an argument similar to Davidson, specifically, that 

the ‘world in itself’ cannot be assessed from a position outside the human, linguistic world. In 

every worldview, Gadamer writes, the existence of the world-in-itself is intended.199 He infers 

that this is why each world-view potentially comprises every other world-view within it.200 Here 

Gadamer thus seems to be in agreement with Davidson as well as Strawson: the world-views 

of others can never be so radically different that they are beyond what we could ever imagine. 

In contrast, Pierre Legrand reads Heidegger, Gadamer and Derrida as opposites of Davidson’s 

theory, leading him to derive a radical form of cultural and linguistic relativism.201 This section 

thus entails that Legrand has presented these philosophers in the wrong, relativistic light. In 

contrast, if we understand the constitutive force of language in a non-relativistic way,202 but 

instead see it through the lens of Davidson, however, the opposite is the case: relativism must 

then be rejected as essentially a flawed empiricist construct.  

Keeping this in mind, we must understand that the constitutive comprehension of 

language, such as the comprehension Heidegger and Gadamer have proposed, maintains that a 

foreign language, or at least its influence, may very well be recorded within one’s own 

language. This is not because we are able to transcend our language, or ‘conceptual scheme’, 

and experience a language or conceptual scheme outside of our own, but because the other is 

inevitably already within reach. Hence, in the source-oriented tradition, some sort of 

relationship between languages is acknowledged.203 Therefore, Gadamer’s ‘linguistic 

understanding’ does not lead to radical linguistic relativism; we are not captive within language 

as if the latter is a ‘prison house of language’.204 The metaphor of a prison assumes that there is 

something outside of the prisons walls, i.e. outside language, which the prisoner has no access 

to. Davidson’s critique of linguistic relativism explains, however, that this image is untenable. 

Paradoxically, we could only realize that we are prisoners of language if we are aware of an 

extra-lingual world, which extra-lingual awareness in turn would mean that one is not 

imprisoned by language to begin with. Hence, if language is constitutive of the world in which 

we find ourselves, then there is no outside to language; the world in which we find ourselves is 
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all the world there is. 

The agreement between Davidson’s and Gadamer’s resistance to radical relativism is 

further illuminated by Jacque Derrida’s famous – or rather infamous – line, nothing exists 

outside the text (“il n'y a pas de hors-texte”).205 Although his line appears to attest to the types 

of linguistic relativism rejected by Davidson, the contrary is the case. In a dispute with Searle, 

Derrida explains that he was not indicating here that the world is essentially lingual. He meant 

to state that there is no ‘outside-context’.206 Explained differently, nothing is something against 

the background of nothing. Hence, like Davidson and Gadamer, Derrida does not deny the 

existence of an actual, objective world. Yet, objectivity and truth do not have meaning in and 

of themselves, Derrida explains; they owe their intelligibility to, in this instance, the context of, 

for example, the entire ‘real-history-of-the-world’. This context may be an extremely powerful 

and well-established context, Derrida admits, but it is a context, nonetheless. Indeed, if one 

would argue that such context-dependent appreciations are rather marginalized and minimized 

versions of ‘truth’ and ‘objectivity’, Derrida would reply, “In the name of what, of which other 

‘truth’, moreover, would it?”207 

Third, both source-oriented translation and Davidson’s Principle of Charity 

acknowledge and even incorporate the translator’s predisposition. Briefly, as said before, 

foreignness is a domestic notion. That feature is in agreement with Gadamer’s position, 

specifically, that an interpreter or translator always approaches a text with certain ‘fore-

understandings’ about it from the perspective of his/her ‘situatedness’.208 In consideration of 

Davidson’s Principle of Charity, one could add that such ‘fore-understanding’, i.e., the degree 

of domestication that Venuti observes in foreignizing translation, is not so much a limitation or 

deficiency of source-oriented translation; it is a condition of it. 

If we accept Davidson’s critique of conceptual and linguistic relativism, then cultural 

diversity does not hinder the process of comparing legal concepts and translating legal 

terminology nor does it stand in the way of comparing fact patterns and translating the words 

that refer to facts. This brings us back to the distinction between the notions of the tertium 

comparationis and the common measure. If we accept Davidson’s argument that cultural or 

conceptual relativism is identical to linguistic relativism, then Davidson’s position on 

untranslatability sheds light on the unattainability of incommensurability in comparative legal 

research. From the difference between the tertium comparationis and the common measure, it 

follows that Incomparability does not imply incommensurability.  

Again, two objects that are incomparable with respect to a property that one object has 

and the other does not have are not incommensurable. In fact, even when two objects are 

incomparable with regard to a certain property that they do not have in common, or do not 

possess altogether, they can still be commensurable in terms of that property. For example, we 

may find that neither the color green nor democracy has mass. In fact, we may find that neither 

can be conceived to have mass altogether, not even zero mass. In that case, we find that green 

and democracy are consequently incomparable in terms of their mass. Yet, nothing prevents us 

from describing the two comparanda in terms of the common measure of a lack of mass. Hence, 

incomparability leaves incommensurability unaffected. 

In fact, there is an even more precise way to describe the relationship between 

comparability and commensurability: both comparability and incomparability entail 

incommensurability. That is, we would be unable to articulate the lack of a common property 
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between two objects without reducing both objects to the property that they do not have in 

common. In fact, the very conception of two objects being incomparable relies on reducing 

these objects to the property that they do not have in common. We must express both 

comparanda in terms of the property of having mass, in order to articulate that one or both do 

not have it. In other words, we must reduce two comparanda to the common measure of having 

mass, in order to perceive the absence of the tertium comparationis of having mass. Hence, the 

very conception of incomparability requires commensurability. Hence, incomparability does 

not preclude commensurability; it affirms it. No difference between legal cultures can be as 

radical as to preclude a common measure. Commensurability between phenomena from 

different legal cultures is not subject to whether or not these phenomena are comparable; 

commensurability makes incomparability possible. 

Lastly, we see how comparative legal analysis converges with legal translation. After 

all, we reduce two legal phenomena from different legal cultures to a common measure within 

language. It is language with which we express two comparanda in terms of a property that 

they have or do not have. If linguistic relativism were a possibility, then untranslatability or the 

imperfect nature of translation would have prevented the comparative lawyer from describing 

both comparanda in a single language, that is, in terms of a common measure. Then, Legrand 

would have been right. However, Davidson’s Principle of Charity, which tells us that no 

common coordinate system could ever be absent, prevents linguistic relativism from obstructing 

comparative legal research. It secures a common measure and thus the possibility of both 

comparability and incomparability. 

In summary, Davidson’s theory of language illuminates that source-oriented translation 

neither commits to the empiricist assumption of receiver-orientation, nor to the illogical 

construct of linguistic relativism. Davidson and Derrida help us to understand that the 

hermeneutic tradition of perhaps Heidegger but most likely Gadamer, in which language is 

perceived as constitutive of the world that we find ourselves in does not confine us to the 

linguistic relativism that Davidson discredits. No legal phenomenon, no matter how foreign, 

will escape language. Nothing is as foreign to language as to be outside of it. Paraphrasing 

Gadamer, all that is foreign is at once within our ‘horizon’ as part of the familiar, namely as 

'something outside our horizon.'  

Accordingly, source-oriented translation does not commit to the misguided notion of a 

prison house of language. The foreign language has a place within the domestic language, 

namely as foreign. In Davidson’s words, anything foreign, no matter how different from the 

familiar, is part of the ‘common coordinate system’ of one’s language.209 In terms of 

commensurability, the theory of language supporting source-orientated translation says that any 

notion of a radical, epistemological rift between legal systems or legal cultures is illogical and 

untenable; no legal phenomena can ever be so different that they preclude a common measure. 

Phenomena from different legal realms are at once commensurable, not because they happen to 

share common properties contingently, but because we cannot even begin to comprehend them 

as phenomena from different legal realms. Commensurability in source-oriented translation is 

a given, not a prerequisite. 

5.5 Concluding Remarks 

This Chapter offered three different arguments in favor of a source-oriented approach 

to EU translation. First, the quantitative analyses of the Court’s case law between 1960 and 

2010 suggests that language versions that maintain a high degree of textual homogeneity are 

better equipped to prevent the type of discrepancies between language versions that the Court 
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has considered interpretation than language versions that are adjusted for the purpose of clarity. 

Second, it shows that for the purpose of restoring the uniformity of diverging language versions, 

according to the Court textual homogeneity would be particularly important with reference to 

legal integration measures. Third, the Chapter argued that the theoretical implications of 

receiver-oriented translation are less persuasive than those of source-oriented translation. 

Donald Davidson’s ‘Principle of Charity’ and his criticism of the ‘Third Dogma of Empiricism’ 

help clarify the point that the untenable inference of linguistic relativism that receiver-oriented 

translation ultimately relies upon is incompatible with source-oriented translation. These 

practical, normative and philosophical reasons make the case that a source-oriented approach 

is more effective than a receiver-oriented approach in performing the task of EU translation, 

i.e. generating a uniform interpretation of EU law in 24 languages.  
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6 THE IMPLEMENTATION AND ITS 

CHALLENGES 

6.1 Introduction 

The preceding Chapters made the case that advancing legal integration in 24 languages 

calls on EU translation to take a consistent source-oriented approach towards translating the 

English source text into the other language versions. This Chapter will additionally illustrate 

how EU Institutions might best implement this approach. It will discuss various examples 

demonstrating how language versions of EU legislation may best preserve syntactic 

correspondence (Section 6.2) and using legal neologisms for EU legal terminology (Section 

6.3). Subsequently, it will balance the practical benefits against the practical difficulties that a 

source-oriented EU translation poses, while explaining that these challenges do not signal 

limitations but rather characteristics of this approach (Section 6.4).  

To this end, this Chapter revisits the case study of contract law integration in Chapter 2. 

It will look at the legislative developments since the Commission’s Review of the Contract Law 

Acquis and place various translation decisions made in the language versions of newly enacted 

and proposed instruments in the context of a source-oriented approach. 

Since the Review, the EU has put forward new legislative instruments and proposals 

that should solve the shortcomings that the Review brought to light; these instruments were 

meant to simplify and clarify the content of existing EU legislation210 and ensure an elevated 

level of legal certainty. They would facilitate readable, understandable, and more easily 

implemented EU law.211 Notably, in 2009, the EU adopted a new Timeshare Directive 

(2008/122/EC) repealing and replacing the previous Timeshare Directive (94/97/EC).212 

Subsequently, in 2011, the EU legislator adopted a new instrument, the Consumer Rights 

Directive 2011/83/EU, which repealed and replaced both Doorstep Selling and Distance 

                                                 
210 Communication COM(2001) 398 final, p. 15, 32-33. 
211 Communication COM(2003) 68 final, p. 19. With regard to the Directives part of the Review, in 2008 the EU 

also repealed and replaced the Injunctions Directive 98/27/EC with Directive 2009/22/EC of the European 
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contract law, in 2005 the EU adopted the Directive 2005/29/EC of the European Parliament and of the Council of 

11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending 

Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of 

the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair 

Commercial Practices Directive’) (Text with EEA relevance), OJ L 149, 11.6.2005, p. 22–39. In 2008, the EU 
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European Parliament and of the Council of 23 April 2008 on credit agreements for consumers and repealing 
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Practices Directive’, Directive 2005/29/EC of 11 May 2005 concerning unfair business-to-consumer commercial 
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Regulation (EC) No 2006/2004 ('Unfair Commercial Practices Directive') [Official Journal L 149 of 11.06.2005] 
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Text with EEA relevance, OJ L 33, 3.2.2009, p. 10–30. 
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Contracts Directives.213 Moreover, as previously mentioned the Commission proposed the 

Common European Sales Law (CESL) in 2011. The Commission withdrew the latter proposal 

in 2014, in favor of developing a modified proposal for an instrument advancing e-commerce, 

as part of its 2015 Work Program on the Digital Single Market.214 For the purpose of this 

Chapter this is nonetheless a legislative document for inspection. For one, it is one of the most 

recent examples of the DGT’s work in the field of contract law integration, providing an up-to-

date demonstration of the current approach to EU translation in this area. Second, even though 

no longer tabled, the CESL proposal provides an opportunity to reflect on the methods of EU 

translation in cases of contract law integration by way of regulation. 

The EU legislator enacted these latest instruments to offer at least three solutions for 

advancing contract law integration: stepping away from the minimum harmonization approach; 

solving unnecessary terminological and regulatory inconsistencies; and specifying abstract 

terms and fill legislative gaps.215 First, they demonstrate the political decision to intensify the 

degree of integration. The recent directives make increasingly use of a ‘full’ instead of a 

minimum harmonization approach.216 Full harmonization eliminates minimum clauses and 

other legislative discretion for Member States, ending the faculty of Member States to apply 

more stringent rules than those of the directives.217 Fully harmonized withdrawal periods 

purportedly increase legal certainty and thus effectively address the diverging national 

implementations caused by minimum harmonization, the Commission explicated.218 Both the 

2009 Timeshare Directive and the CRD now fully harmonize the duration of the period during 

which a consumer may withdraw from the contract that had varied between Member States. 

The CESL proposal and its most likely replacement on e-commerce make use of regulations, 

which aims to fully unify the laws by bypassing any implementation by Member States. 219 

Second, in an attempt to remedy inconsistencies within EU instruments as well as in the 

EU regulatory framework, the EU legislature made both ‘vertical’ and ‘horizontal’ revisions.220 

The 2009 Timeshare Directive is an example of vertical revision, as it intends to improve the 

quality of an individual instrument.221 The Consumer Rights Directive exemplifies a modest yet 

nonetheless horizontal revision. It replaces and integrates both the Doorstep and Distance 

Contracts Directive and consequently provides an identical calculation and duration of the 

withdrawal periods.222 The Commission’s proposal for a Common European Sales Law, too, 

circumvents inconsistencies due to the sector-specific approach by comprising both specific 
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final, p. 8. See Report COM(2005) 456 final, p. 10. 
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and general contract law rules.223 

Third, the Commission preferred to include more definitions to remedy vagueness of 

abstract terms. Doing so in a consistent manner may, the Commission argued, improve the 

Acquis and enhance a uniform application of Community law. In its view, definitions afford an 

opportunity for the identification of common terminology for particular fundamental concepts 

and, ultimately, to achieve a greater degree of convergence between the contract laws of the EU 

Member States. The Commission reasons that comprehensive definitions could further limit 

Member States’ discretion to attribute different meanings to legal concepts and thus advance 

greater convergence between national contract laws.224 Furthermore, instruments that offer the 

same definitions for the same legal terms may remedy inconsistencies between instruments and 

help realize a uniform application of Community law. 225 Subsequently, the 2009 Timeshare 

Directive essentially involved a modification of the definitions and ambit of the previous 

Timeshare Directive.226 It includes a definition of ‘timeshare contract’; the Consumer Rights 

Directive, among others, the terms ‘consumer’227; and the Common European Sales Law add 

definitions of, among others, ‘contract’, ‘damages’, ‘distance contract’ and ‘off-premises 

contract’.228 

This chapter will consider the improvements that these new instruments ushered in, yet 

in respect to the 24 language versions in which they were enacted, and from the viewpoint of a 

source-oriented approach to EU translation. This Chapter does not aim to offer full linguistic 

analyses of these language versions. The specific examples used will merely illustrate the sense 

of a source-oriented approach, while highlighting some of the benefits and challenges that it 

poses on EU translators and jurist-linguists.229 

                                                 
223 Communication COM(2001) 398 final, pp. 2-4, 16. The degree of governance at the level of the EU increases 

since, if contracting parties consent to opt-in, the CESL would become directly applicable and subsequently exist 

as a regime alternative to national laws, Communication COM(2011) 636 final, p. 7 and Communication 

COM(2010) 348 final, p. 9. 
224 See Communication COM(2003) 68 final, p. 16-17; Communication COM(2006) 744 final, p. 17. See further 

discussion, Hesselink (1999: 37-42). 
225 Communication COM(2003) 68 final, p. 8, 17. This was already one of the objectives pursued by the definitions 

included in the CFR, see Communication COM(2004) 651 final, p. 3, 5. 
226 Communication COM(2007) 303 final, p. 3, 6, 8; Commission Staff Working SEC(2007) 743, p. 27, 36. 
227 Art. 2, Directive 2011/83/EU. See also preamble, 21st recital. 
228 Art. 2, Communication COM(2011) 635 final, p. 22. 
229 Additionally, the illustrations in this Chapter have a conditional character; they merely suggest how a source-

oriented approach would appear if an EU translator or jurist-linguist would agree that, for example, a possible 

sentence is indeed syntactically closer to the source text, or that a certain term is indeed a neologism in the target 

text. This Chapter takes such preconditions as assumptions, not facts. That position is consistent with the anti-

empiricist nature of source-oriented translation. Specifically, Donald Davidson’s Principle of Charity explains that 

each instance of translation inherently implies a chain of ultimately improvable suppositions without which that 

translation would literally be inconceivable. For example, take a translator who aims to either mirror the syntax of 

sentences in the source text as much as possible, or instead opts to adapt the sentence to the grammatical rules of 

the target languages. Either way, he/she will need to first identify and know how to translate the various syntactic 

components of the source sentence into the target language. That antecedent rudimentary translation implies that 

the sentences of the source text have syntax to begin with, at least a syntax that is sufficiently similar to the 

grammar of the target language so as to engender the intelligible the choice of mirroring or departing from it. That 

assumption implies in turn that the source text has sentences; that the marks on paper indeed constitute a text, i.e. 

a written instance of a language. Ultimately, following Davidson, even the faintest attempt to undertake an act of 

translation, implies that one is dealing with a language, hence, a translatable language, Davidson (1974b: 7, 14, 

17). This is the reason why this case study in Chapter 2, too, avoided making factual claims as to any ‘actual’ 

discrepancies between languages. Instead, it purposively narrowed down its analysis to discrepancies as observed 

by either the Court or legal scholars. Those conditional examples (“if the Court’s/scholars’ observations are 

correct, then …”) provided sufficient illustration of the problem that diverging language may pose to legal 

integration strategies, in addition to offering actual legal cases where discrepancies indeed posed interpretation 

problems. 
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6.2 Employing Neologisms for Legal Terms 

6.2.1 The Differentiating Function of Neologisms 

A source-oriented EU translation favors the foreignizing effect of neologisms for 

referring to EU legal concepts. This effect best supports the development of the autonomous 

EU legal language, including one for contract law. The purpose is to avoid diverging 

interpretations at the national level. 

In contrast, a receiver-oriented approach would result in selecting legal terms that 

establish legally but not necessarily linguistically equivalent legal concepts. In this scenario, a 

translator would pick national legal terms, hence, familiar to the recipient, which would 

generate the same legal effects or outcomes as the national legal terms used in the other 

language versions.230 After all, from a functionalist perspective, all language versions perform 

identical tasks.231 Consequently, rather than literally translating legal terms, the EU translator 

and jurist-linguist should ascertain which legal terms are functionally equivalent, not 

necessarily equivalent in the literal or conceptual sense.232 According to this view, selecting 

different terminology for different language versions, EU translators may convey ‘the message 

from Brussels’ better than the ‘closest literal match of terminology’ ever could.233 

However, using legal terminology familiar to the recipients’ national legal system might 

result in language versions that will subsequently need to be interpreted with reference to these 

national laws in order to ascertain their meaning. Hence, an unalloyed receiver-oriented 

approach to translation of legal terminology, which means the use of national legal terminology 

for EU legal concepts, risks conflicting with an autonomous interpretation of EU law. The 1985 

Abels case, addressed in the previous Chapter, illustrates that language versions using a national 

legal language in the past have indeed caused diverging interpretations that subsequently incited 

legal dispute. Such instances are at the core of the EU’s policies on legal integration and 

language diversity. As was observed in Chapter 5, language discrepancies causing legal 

disputes disagree with the EU policy objectives in the field of contract law, specifically, to have 

EU legal instruments that prevent or diminish transaction costs resulting from cross-border 

trade. Terminology with national connotation may thus hinder a uniform interpretation and 

application of EU law.234 This risk is especially imminent when EU legal concepts are relatively 

undefined or underdeveloped, compared to the national legal terms that lawyers are familiar 

with. 

Hence, a source-oriented approach to selecting the correct legal terminology would 

avoid choosing terms that are familiar in the receiving national legal systems. It would avoid 

creating the impression that the legal concept it refers to is of a domestic origin and must be 

assigned a local meaning. Ultimately, avoiding the use of familiar and established national legal 

terms and developing neologism are directly aimed at registering the ‘foreignness’ of EU legal 

language relative to the recipient’s national legal systems. Source-oriented EU legislative 

drafting intends to explicate the multi-level governance structure of the EU, in which EU law 

                                                 
230 See in so many words, Šarčević (1997: 71-72, 226) and Šarčević (2000: 5). The equivalence of legal effect in 

the context of multilingual legislation is also referred to as ‘substantive equivalence’ or ‘juridical concordance’, 

see discussion in Šarčević (1997: 48). 
231 As Šarčević states, there is no ‘shift in function’ in regard to EU translation, Šarčević (1997: 21) and Šarčević 

(2000: 3), cf. Garzone (2000: 4). 
232 E.g. Šarčević (2000: 3); Strandvik (2012: 33); Šarčević (2012: 96-97) and Chromá (2012: 116). 
233 See e.g. Dannemann et al (2010: 80-81). 
234 E.g. Onufrio (2007: 6-7); Rott (2006: 1110); Terryn (2008: 262). 
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uses its distinct legal language with autonomous meaning. Based on a depiction of language-

as-constitutive, the source-oriented translator better succeeds in bringing different legal 

languages together by expressing what differentiates these languages.  

It would be mistaken to conclude that the terms employed in the various language 

versions should be literally equivalent. For one, there is the familiar problem of ‘false friends’ 

or ‘faux amis’, where words in different languages look the same but are actually used in 

different circumstances for different purposes. In the field of contract law integration, the 

Commission rightly pointed out that literally translated legal terms could potentially lead to 

words with the same appearance but lacking the same connotations in the various national legal 

systems and thus could lead to diverging interpretations.235 From this perspective, the use of 

neologisms for EU legal concepts or in definitions of EU legal concepts lack sufficient 

recognition in the receiving Member States that subsequently creates uncertainty as to its exact 

meaning. Moreover, a source-oriented approach to translating EU legal concepts does not 

necessarily entail seeking the closest literal match. Slavishly translating terms with literal 

equivalents might thwart the source-oriented aim of a foreignizing legal terminology, namely 

when a literal translation would lead to terms with a distinct national legal connotation.236 The 

primary objective of source-oriented legal translation is not to employ a literal translation 

method but to express foreignness. It may very well be that the most literal translation creates 

an unwanted ‘natural feel’ to the target text. In that event, some sense of creative adaptation 

should be employed in order to avoid such national connotation.  

For example, this book suggests that we should take the English word ‘withdrawal’ as 

the measuring rod for assessing the quality of the translation into the other language versions 

when considering the latest instruments in contract law integration. After all, this book argues 

for promoting English as the formal institutional lingua franca and the only authentic language 

version. Thus, with ‘withdrawal’ as a translation benchmark, it can be argued that ‘rétractation’ 

and ‘terugtreding’ are the most literal equivalents in French and Dutch, respectively. A literal 

interpretation of these terms suggests stepping away or backing off from the contract. In this 

aspect, the contract is the indirect object of the sentence. Moreover, as previously established, 

from a source-oriented perspective, ‘rétractation’ and ‘terugtreding’ would also be the most 

appropriate neologisms since these have the least national legal connotation in France, and the 

Netherlands and Belgium respectively.  

Imagine, however, that the English version of the latest instruments would have used 

the verb ‘renunciation,’ as it did, in the Doorstep Selling Directive. The most literal equivalents 

in French and Dutch would then have been ‘renonciation’ and ‘herroepen’, respectively, as a 

literal reading of these words suggests the calling back or retracting of the contract. In this 

context, the contract is the direct object of the sentence. Yet, from a source-oriented point of 

view, ‘rétractation’ and ‘terugtreding’ would remain the more appropriate term since these still 

have the least national legal connotation compared to other alternatives that the EU translators 

and jurist-linguists had chosen for various instruments. This hypothetical scenario demonstrates 

that, in source-oriented EU translation, using foreign EU terminology thwarts the need for 

linguistic equivalence between language versions. This is because source-oriented EU 

translation is unique in its kind. Contrary to, source-oriented literary translation, it does not 

directly aim at expressing the foreignness of the general language of the source text but, instead, 

of the legal language of the legislative instrument.  

Lastly, neologisms do not remain neologisms; they do not remain ‘alien.’ Once they 

have been used consistently and are part of an established discourse for an extended period, the 

                                                 
235 See indirectly the reasoning by the European Commission in Communication from the Commission to the 

Council and the European Parliament on European Contract Law, COM (2001) 398 final, 11 July 2001, 10-11 and 

Communication COM(2003) 68 final, p. 8-9. 
236 Various examples of ‘false friends’ are listed in European Commission, ‘How to Write Clearly,’ (2011), p. 11. 
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once novel modes of expression will become an established idiom. Existing EU neologisms 

such as the previously mentioned Societas Europaea, Acquis Communautaire; the ‘Internal 

Market’ and the ‘European Union’ were once newly established terms for specific European 

institutions or concepts. Yet, the potential increasing familiarity with terms that were once 

neologisms does not take away from the fact that in principle these words did suggest the 

introduction of, and continue to express distinct legal concepts, purportedly distinct from other 

legal concepts including those that originate in national law. 

6.2.2 Neologisms for Contract Law Terminology 

Under a source-oriented approach to translating legal terms that connote EU legal 

concepts, the translator should provide the recipients with the impression that the EU legislative 

instrument is, in fact, not originating from one’s national legal system. In this respect, one 

should not assume a distinction between directives and regulations. That is to say, the use of 

neologisms will be equally useful as long as the legal terms purportedly connote a single EU 

legal concept rather than a multiplicity of similar national legal concepts. In addition, due to the 

unique nature of EU translation, many of the issues pertain not to EU translators and jurist-

linguists alone, but similarly to the drafters of EU legislative draft texts. Particularly, the 

drafters of the original, English text will have to make the same terminological choices as 

translators as to the experience they wish to convey to the recipients in the Member States who 

will use the English language version, hence, the United Kingdom, Malta and Ireland. 

One method to achieve this foreignizing result with regard to EU legal terminology is 

by creating new terms, or ‘neologisms’.237 De Groot also calls such novel legal terms 

‘comparative neologisms’ or ‘comparative concepts’.238 These could be ‘legal neologisms’, i.e., 

existing conventional words not incorporated into the Member State’s legal language. These 

could also be ‘neologisms proper’; words that are new even to its general language. For 

example, a neologism works best for referencing the concept of the right of withdrawal. This 

distinctly EU legal concept has been introduced in both regulations and directives, and is part 

of both minimum and maximum harmonization. Scholars point out that since the EU right of 

withdrawal is a new, EU-specific legal concept, it is, therefore, ‘neutral’ with respect to the 

various national contract law traditions of the respective EU Member States.239 Therefore, the 

EU legal language should be introduced and over time repeated as markedly different from 

respective national legal languages.240  

For example, the English, German, French, Italian and Dutch language versions of the 

2009 Timeshare Directive, the CRD, and the CESL maintained the terminology previously 

employed by the Distance Contracts Directive, specifically: ‘withdrawal’; ‘Widerruf’; 

‘retraction’; ‘recesso’ and ‘herroeping,’ respectively. The consistent use of the same terms 

remedies the terminological and regulatory inconsistencies that the Commission referenced in 

the Review of the contract law Acquis.241 However, consistency does not necessarily guarantee 

the most effectively foreignizing term. There are at least two arguments in favor of using legal 

neologisms rather than national legal terms. 

First, taking into consideration the possibility of terms indicating too much of a national 

connotation, it still has to be determined whether the EU legislator has nowadays established 

                                                 
237 See e.g. Dannemann et al (2010: 77) and Cao (2007b: 55, 57). 
238 De Groot (2012b: 147). 
239 Howells (2002: 229-230). 
240 That being said, in the case of directives, the governments of Member States have a large measure of discretion 

as to the wording of national implementation legislation. 
241 That is, these language versions use a single legal term throughout the respective instruments as well as the 

same term in the respective language versions of different legislative instruments. 
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the most appropriate legal terms. On the one hand, judging from scholarly observations reported 

in Chapter 2, Section 2.4.2.2, we could, for example, make the argument that the choice for the 

French ‘droit de retraction’ is a sensible decision as the terms ‘résilier’ and ‘renoncer’ are 

reported as referring to dissimilar existing French legal concepts in the French legal system. On 

the other hand, according to some authors, a more neutral term would be preferable over the 

legal term ‘recesso’ in the Italian legal system.  

The benefit of using neologisms becomes particularly clear when examining the terms 

used in the Dutch language versions, ‘herroepingsrecht’. For example, as previously mentioned 

in Chapter2, prior to the enactment of the original Distance Contracts Directive, the term 

herroepingsrecht was already being used in the Dutch and Belgium legal systems, according to 

scholarly reporting to indicate the legal act of rescinding an offer of a contract, but not the 

breaking a contract.242 Considering this, the jurist-linguists’ selection of this term in the most 

recent legislative instruments in the field of contract law is not the most appropriate one. In 

contrast, based on a source-oriented approach to EU translation, the term ‘terugtreding’, which 

was stated in the 1994 Timeshare directive, or ‘terugtrekking’ might have been better choices. 

They would have been legal neologisms not in use as a legal term in Dutch contract law prior 

to enactment of the Timeshare Directive. Another term, not previously used in these 

instruments, is ‘terugtrekking,’ which is equally foreign to the Dutch legal system as a legal 

term. The verb ‘trekken’ is a more literal translation of ‘draw’ than ‘treden,’ which translates 

as ‘step.’ Nonetheless, by using ‘terugtreding,’ the 1994 Timeshare suggested the introduction 

of a new legal construct in the Dutch legal system. 

Second, language versions that use national legal terminology may create 

inconsistencies within a single language version. The Dutch version of the CESL demonstrates 

a useful illustration. Article 32 CESL proposal regulates the revocation of an offer to a contract. 

As previously seen, Dutch contract law uses ‘herroepen’ for this purpose. On the one hand, the 

DGT translators appear to have taken a receiver-oriented route in translating Article 32 since 

they choose to, indeed, use the word ‘herroepen’ for the purpose of Article 32 CESL. On the 

other hand, they also use ‘herroepen’ for withdrawal, perhaps prompted by the need for 

terminological consistency of the larger EU regulatory framework. Consequently, the Dutch 

version now uses the same legal term ‘herroepen’ for withdrawing from a contract and 

rescinding an offer, hence, creating the type of terminological inconsistencies that Chapter 2 

cited the Commission for seeking to prevent. In contrast, the English version of Article 32 uses 

the verb ‘revoking’ instead of ‘withdrawal’; the German version uses ‘Rücknahme’ instead of 

widerrufen; the French ‘revocation’ instead of rétractation; and the Italian version uses 

‘Revoca’ instead of ‘recesso.’ 

Lastly, with regard to directives, all the previously discussed reasons supporting a 

source-oriented approach to EU translation should ideally motivate the national legislator to 

avoid using legal terms with pre-existing national connotations to reference the right of 

withdrawal. Additionally, they should ideally do so in a consistent manner, as the EU legislator 

has done in recent instruments. Recall that the Dutch language version of the Doorstep Selling 

Directive employed the terms ‘opzeggingsrecht’ and ‘recht van afstand’ for the introduction of 

the right of withdrawal. However, by implementing the directive, the Dutch government 

selected the legal term ‘ontbinding’ in the Dutch civil code.243 From a source-oriented 

perspective, this is a an unfortunate choice since the ‘ontbinding’ of a contract is a particular, 

pre-existing Dutch legal term which is part of a set of legal rules that apply in slightly different 

situations and with different consequences than the ‘ontbinding’ that currently represents the 

EU legal concept of the right of withdrawal. The term remains in the Dutch civil code even 

after the CRD repealed and replaced the Doorstep Selling Directive, notwithstanding the fact 

                                                 
242 Art. 6:219 of the Dutch Civil Code and Art. 1121 of the Dutch version of the Belgium Civil Code. 
243 Art. 7:46d BW. 
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the Dutch language version of current instrument uses ‘herroepingsrecht’. 

6.2.3 Neologisms and Legal Definitions for EU Legal Concepts 

Notwithstanding their usefulness in avoiding diverging national interpretations of EU 

legal concepts, neologisms might also jeopardize a uniform interpretation and application 

because they are harder to understand and to apply than terms that already have a lively history 

of judicial interpretation and application. Indeed, the Commission emphasized the risk of the 

EU introducing new abstract legal terms, which are “alien” to the existing national legal 

system.244 

Some supporters of the receiver-oriented features of EU translation argue that 

neologisms therefore may not be the most appropriate solution in EU translation. Šarčević, for 

example, contends that new legal concepts might cause ‘considerable confusion.’ Others have 

even dubbed European neologisms, sometimes scornfully, as the progression of 

‘Eurolegalise’;245 the ‘Europeanization’ of legal terminology246; L’eurobabillage; Eurospeak, or 

Eurofog.247 Specifically in the field of contract law integration, some argue that new terms do 

not relate to existing, familiar expressions, they risk causing miscomprehension and diverging 

interpretations.248  

For example, the ‘right of withdrawal,’ they argue, does not correspond to any 

previously existing legal concept in national legal systems in the EU and, therefore, has 

uncertain legal consequences.249 Scholars have pointed out different understanding of this new 

legal concept in different national legal systems. When a consumer exercises the right of 

withdrawal in the UK, Ireland, Belgium, Greece, or Sweden, a judge would generally consider 

the contracts as never being concluded.250 In contrast, in Germany, comparatists observes, the 

contract is generally considered to have ‘schwebende Unwirksamheit’ until the cooling-off 

period expires. In that case, the contract is considered as not completely in force as long as a 

necessary condition is still lacking.251 In respect to the proposed CESL, other warns that EU 

legal terms are sometimes too open-ended and, therefore, not always appropriate. According to 

this view, the EU legislator should therefore articulate the legal consequences of the CESL as 

clearly and foreseeably as possible.252  

In these instances, the EU legislator would be advised to remedy the downsides of 

neologisms instead of using legal terms with national connotation. Definitions might prove 

useful in this respect. For example, the Joint Practical Guide suggests that adding definitions to 

terminology facilitates precision and legal clarity.253 Indeed, throughout the Review of the 

Consumer Acquis, the Commission identified the lack of clear and precise definitions for EU 

legal concepts as one of the reasons for the inadequacies of previous EU legislation. In response, 

with the instigation of a “Common Frame of Reference,” the Commission had aimed, amongst 

other things, to introduce definitions in order to realize a common understanding of legal 

                                                 
244 Communication COM(2003) 68 final, p. 9, where reference is made to [the Mandelkern report]. Loos (2009: 

2) argues that in particular the EU rights of withdrawal and the associated cooling-off periods are considered fairly 

new concepts in private law. 
245 Garzone (2000: 7). 
246 Pozzo (2012: 195). 
247 Roger (1994: 636).  
248 Cf. Dannemann et al (2010: 77) and Onufrio (2007: 6). 
249 Šarčević (2012: 101) as well as Guggeis & Robinson (2012: 80) and Chromá (2012: 118). 
250 Terryn (2008: 264, 266); Rekaiti & Bergh (2000: 389). 
251 Terryn (2008: 270-271) 
252 Hesselink (2012: 195, 211). 
253 Principles 6.2.3. and 14.1 Joint Practical Guide (2015) 
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concepts and thus establish a shared point of reference of legal terminology.  

Subsequently, the 2009 Timeshare Directive, CRD and CESL, too, all introduced 

comprehensive definitions. The 2009 Timeshare and CRDs as well as the CESL proposal may 

not provide a definition, but these do describe the legal effects of the right of withdrawal. All 

three describe that exercising such a right “terminates the obligation of the parties;” where the 

CRD and the CESL add that these involve the obligation to either perform the contract or to 

conclude the contract in the event there was an offer made by the consumer.254 In contrast, the 

Doorstep Selling and 1994 Timeshare Directives allowed the legal effects of the exercise of the 

respective rights of withdrawal to be determined by national governments255, whereas the 

Distance Contracts Directive did not address the issue of legal effects altogether. Also, none of 

these directives provide a definition for the right of withdrawal. The Draft Common Frame of 

Reference, to the contrary, defined the ‘right to withdraw from a contract’ as “a right to 

terminate the legal relationship arising from the contract […]”256  

6.3 Preserving Syntactic Correspondence  

6.3.1 The Facilitative Function of Syntactic Correspondence 

A consistent source-oriented approach to EU translation requires a greater degree of 

syntactic correspondence than that indicated by the current practices of EU translation. 

Although EU translators translate legislative texts normally more narrowly than, for example, 

speeches by EU officials, considerations of readability and intelligibility reduce the degree of 

syntactic equivalence desirable from a source-oriented point of view. Allowing language 

versions to diverge syntactically bears risks of divergence in interpretation and application. 

Stated differently, creating improved fluency in each language version may reduce the degree 

of uniformity in interpretation and application. 

In fact, syntactic correspondence facilitates semantic equivalence. That is to say, parallel 

sentences that use nouns and verbs at grammatically parallel positions help assessing and 

establishing meaning equivalence between legal terms, technical terms, or even words of 

ordinary language. The 01051 Telecom Case in 2008 illustrates this point with regard to the 

verb expressed in English as ‘receive’.257 This case involved the dilemma of whether, under 

Article 3(1)(c)(ii) Directive 2000/35 on law payments258, late payment is prevented or ended at 

the moment when the sum is credited to the creditor’s account or when the debtor sends the 

transfer order. This provision dictates that Member States shall ensure that the creditor shall be 

entitled to interest for a late payment. The question in this case addressed the circumstances in 

which interest was due. The English version reads: 

“… he has not received the amount due on time, unless the debtor is not responsible for 

the delay.” 

The Court relied, inter alia, on the “various language versions” of Article 3(1)(c)(ii) 

which, according to the Court, unequivocally refer to the receipt of the sum within the payment 

                                                 
254 Art. 8(1) 2009 Timeshare Directive; Art. 12(1) CRD; Art. 43 CESL. 
255 Art. 7 Doorstep Selling Directive and Article 7, third sentence, 1994 Timeshare Directive respectively. 
256 Von Bar et al. (2009: 344) 
257 Case C-306/06 01051 Telecom GmbH v Deutsche Telekom [2008] ECR I-01923. Baaij (2008) entails a case 

note of this judgment, addressing the multilingual complexity of the case.  
258 Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combating late 

payment in commercial transactions (OJ 2000 L 200, p. 35). 
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period. As examples of this, the Court cited the words ‘erhalten’, ‘received’, ‘reçu’ and 

‘ricevuto’ of the German, English, French, and Italian language versions, respectively.259 Hence, 

the Court inferred, the creditor must have the sum due ‘at his disposal’ on the due date.260 

However, in his Opinion, the Portuguese AG Poiares Maduro, indicates that at least the 

Portuguese language version of Article 3(1)(c)(ii) diverged from the others. In fact, due to the 

sentence structure selected for that language version, any word with a parallel position to the 

word ‘receipt’ was lacking. The Portuguese version, in contrast, merely states: 

“… O atraso seja imputável ao devedor.”261  

In effect, due to the lack of syntactic correspondence, a verb in the position within the 

Portuguese sentence parallel to the verb ‘herhalten’ in the German version is lacking in the 

Portuguese version. In fact, a Portuguese citizen reading the Portuguese language version of 

this provision would have been dumbfounded to learn of the interpretation issue that his German 

counterpart had confronted. Poiares Maduro explained that the syntactic discrepancy between 

the Portuguese and the other versions indeed posed a problem to the translators responsible for 

drafting the Portuguese language versions of his Opinion at Columbia University Law School 

seminar in the fall of 2007. They had inquired how they could possibly address the 

interpretation issue involving the term ‘erhalten’ considering that the Portuguese version of the 

Directive contained no term that was parallel to ‘erhalten’. The Portuguese translators of the 

Advocate General’s Opinion ultimately resolved the issue by simply adding words between 

square brackets to the citation of the Portuguese version of Article 3(1)(c)(ii):262  

“… [não tenha recebido, à data do vencimento, o montante devido, a menos que] o 

atraso [não] seja imputável ao devedor”263 

This indeed readily resolves the problem discerned by the Advocate General. Although 

the discrepancy in the language versions of Article 3(1)(c)(ii) of the Directive 2000/35 did not 

cause the indicated legal dispute, this example does demonstrate the facilitative function of 

syntactic correspondence of language versions. It indicates that, when sentence structures 

diverge to the extent that one version employs nouns and verbs where other versions do not, 

then they obstruct the assessment of equivalence of semantics. In such instances, it is no longer 

possible to determine whether ‘this’ word in this certain language version has either an entirely 

different meaning than ‘it’ has in another version or exactly the same meaning. 

The facilitative role of syntactic correspondence in establishing a uniform EU 

terminology specifically affects the very core of EU’s institutional multilingualism because 

language versions of EU legislation are language versions by virtue of being ‘versions.’ That 

is, in the very way in which the EU’s multilingual legislation is constructed, language versions 

function as expressions in different languages of a purportedly single legislative act.264 

Consequently, the idea of language versions being ‘versions’ entails that they stand for one and 

the same thing, whether they are equally authentic or not. Analogously, legal terms employed 

by different language versions must be understood as referring to the same EU legal concept. 

                                                 
259 Par. 24 of the Judgment. 
260 Par. 23 of the Judgment. 
261 In paragraph 3 and the third footnote of the Opinion, the Advocate General translates this into English as: “…the 

delay is attributable to the debtor.” 
262 Par. 2 of the Portuguese language version of the Opinion in Case C-306/06 01051 Telecom GmbH v Deutsche 

Telekom [2008] ECR I-01923. 
263 This phrase could be translated literally into English as “… [has not received at the due date, the amount due, 

unless] the delay is [not] attributable to the debtor.” 
264 Cf. Šarčević (1997: 112). 
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This is even the case when there is dissent regarding whether translators or jurist-linguist have 

selected the correct term, or whether terms in different language versions convey the same 

meaning. That is to say, regardless of the sameness of meaning, we assume that these terms 

refer to the same EU legal concept, because both the source and target texts in EU translation 

purportedly represent a single legislative instrument.  

This is where syntactic correspondence plays a facilitative role. After all, imagine that 

a sentence structure in a translation diverges from the parallel sentence in the English version 

to such a degree that the translation does not need to use a noun or verb where the original 

English is using one. Then we are simply barred from ‘talking about the same thing’, i.e., there 

are no two legal terms, verbs or phrases that we can assume of that they both refer to a legal 

concept. Hence, syntactic correspondence advances a uniform EU legal terminology. Even 

assessing the degree of uniformity of legal terminology depends on it, since there is no meaning 

to compare if language versions do not use legal terms in parallel positions in the syntactic 

structure of parallel sentences. 

6.3.2 Syntactic Correspondence in Current Contract Law Integration Measures 

The EU legislator enacted the Consumer Rights Directive (“CRD”) in 2011 to remedy 

various legislative shortcomings that the Commission observed in reviewing the antecedent 

Doorstep Selling and Distance Contracts Directives. Although the Commission did not take 

account of discrepancies between language versions, the CRD has for the most part avoided 

these discrepancies. 

First, Chapter 2 referenced the 1998 Edgard Dietzinger case, which involved a 

discrepancy regarding the position of a predicate in Article 1(1) of the Doorstep Selling 

Directive.265 While the English version suggested that this directive applied to contracts for 

supplying goods or services, the other versions applied it to traders who supply goods or 

services. Consequently, the latter versions could apply to a trader who might enter into a 

financial guarantee or suretyship agreement. The CRD seems to have solved this discrepancy 

by framing the scope of this instrument in a different manner. Article 3 stipulates that this 

directive applies broadly to any contract between traders and consumers, but it excludes, 

amongst others, contracts for financial services.266 The English version of Article 2(12) defines 

‘financial services’ as “any service of a banking, credit, insurance, personal pension, investment 

or payment nature.” The parallel sentence in the German, French, Italian, and Dutch versions 

of this provision respectively display an overall similar syntax. Assuming that guarantee or 

suretyship agreements would be encompassed by financial services, the CRD, therefore, 

clarifies the uncertainty that emerged regarding this point in the Dietzinger case. 

Second, concerning the facilitative function of textual homogeneity, the CRD also 

demonstrates an improvement relative to the preceding Distance Contracts Directive. Chapter 

2 examined the 2010 Heinrich Heine case.267 The English, German, and French language 

versions of Article 6(1) contained the words “because,” “ingefolge,” and “en raison,” 

respectively, while the Spanish text did not contain any word at the particular grammatical 

position in the sentence or one that performed the same grammatical function. The CRD, which 

repeals and replaces the Distance Selling Contract, circumvents this uncertainty by restructuring 

the sentence to avoid using words of that nature. The English, French, German and Spanish 

                                                 
265 Case C-45/96 Bayerische Hypotheken- und Wechselbank AG v Edgard Dietzinger [1998] ECR I-01199. 
266 The reason is that consumer financial services are already regulated by existing EU legislation Artt. 3(1) and 

(3)(d) and recital 32 of the preamble of the CRD respectively. 
267 Case C-511/08 Handelsgesellschaft Heinrich Heine GmbH v Verbraucherzentrale Nordrhein-Westfalen eV. 

[2010] ECR I-03047 
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language versions of Article 14(1) CRD read as follows: 

“The consumer shall only bear the direct cost of returning the goods …” 

“Le consommateur supporte uniquement les coûts directs engendrés par le renvoi des 

biens …268” 

„Der Verbraucher hat nur die unmittelbaren Kosten der Rücksendung der Waren zu 

tragen …269” 

„El consumidor solo soportará los costes directos de devolución de los bienes …270” 

Obviously, in the future, attorneys may find themselves debating exactly which costs 

should be considered as ‘direct’, ‘directs’, ‘unmittelbaren’ and ‘directos.’ This debate may even 

involve a difference in meaning of these words. Nonetheless, because these versions place 

nouns at grammatically parallel positions, at least these will enable future interpreters to 

compare and assess the meaning of translations of these adjectives. 

Third, Chapter 2 discussed the easyCar case of 2005, in which the Court observed that 

while the English, French, and Spanish versions of Article 3(2) Distance Selling Directive 

exempted application to transport services contracts; the German, Italian, and Swedish versions 

indicated a broader scope of exemption by referencing services contracts ‘in the area’ or ‘the 

sector’ of transport.271 The question therefore was whether car rental agreements are exempt 

from applicability of the right of withdrawal. The CRD attempts to provide clarity by explicitly 

exempting both transport of goods and car rental services. However, not all language versions 

help in equal measure. Article 16 CRD stipulates that Member States shall not provide the right 

of withdrawal “in respect of distance and off-premises contracts as regards the following: …,” 

after which a list follows.272 The versions of indent (l) in the cited languages read respectively: 

“the provision of … transport of goods, car rental services, …” 

« la prestation de services … de transport de biens, de location de voitures, … »273 

« el suministro de servicios de … transporte de bienes, alquiler de vehículos, … »274 

« Dienstleistungen in den Bereichen … Beförderung von Waren, Mietwagen, …“275 

„la fornitura di … il trasporto di beni, i servizi di noleggio di autovetture, …”276 

                                                 
268 This could be translated literally into English as saying: “The consumer bears solely the costs directly generated 

by the return of the goods…” 
269 This could be translated literally into English as saying: “The consumer has only the immediate costs of the 

return of the goods to bear...” 
270 This could be translated literally into English as saying: “The consumer will bear only the direct costs of 

returning the goods…” 
271 Case C-336/03 easyCar (UK) Ltd v Office of Fair Trading [2005] ECR I-01947, par. 30. 
272 See also recital 27 of the preamble to the Directive 2011/83/EU. 
273 This could be translated literally into English as saying: “The performance of services…, of transport of goods, 

rental of cars …” 
274 This could be translated literally into English as saying: “the provision of services of … transport of  
275 This could be translated literally into English as saying: “The provision of the transport of goods, the services 

of renting cars, …” 
276 This could be translated literally into English as saying: “The provision of the transport of … goods, the services 
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“Tillhandahållande av logi för … varutransport, tjänster som avser biluthyrning, ...”277 

Unfortunately, unlike the other language versions, both the German and Swedish 

versions again use the words “in den Bereichen” and “som avser,” as did the language versions 

of Article 3(2) Distance Selling Directive. The translators and jurist-linguists could have choses 

instead for “Dienstleistungen für die Beförderung von …,” without risking the text to become 

less clear, intelligible, or fluent. Consequently, the language versions of the CRD now contain 

a discrepancy that again raises the question as to whether the directive exempts car rental 

agreements specifically or the wider category of agreements involving car rental. Still, this 

example, too, demonstrates that syntactic correspondence between language versions is 

important to avoid discrepancies that created legal uncertainty.  

6.3.3 Textual Homogeneity of Legal Definitions 

The latest developments in the EU’s policy on contract law integration suggest that 

syntactic consistency between language versions of legal definitions is particularly important. 

Contract law integration has moved toward full harmonization and the use of definitions of EU 

legal concepts. The data in the previous Chapter indicates that textual homogeneity is important 

for generating a uniform interpretation and application of legal integration measures that aim 

to unify rather than harmonize the law, and those that make use of legal definitions. From this 

point of view, the following example demonstrates that new integration measures in the field 

of contract law still leave room for improvement. 

Compare the English, German, French, and Dutch versions of the definition of contract 

in Article 2(a) CESL: 

‘contract’ means an agreement intended to give rise to obligations or other legal effects; 

„Vertrag“ eine Vereinbarung, die darauf abzielt, Verpflichtungen oder andere 

rechtliche Wirkungen herbeizuführen; 

«contrat»: une convention destinée à donner naissance à des obligations ou à d'autres 

effets juridiques; 

"contratto": l'accordo diretto a creare obbligazioni o produrre altri effetti giuridici; 

"overeenkomst": de wilsovereenstemming die gericht is op de totstandbrenging van 

verbintenissen of andere rechtsgevolgen; 

The syntactic structures of these five definitions appear mostly similar. For example, 

the sentences begin with the noun and subject of the sentence, specifically: “an agreement;” 

“eine Vereinbarung;” “une convention;” “l’accordo” and “wilsovereenstemming,” 

respectively. Strictly speaking, except for the German version, these nouns are followed by a 

similarly structured adjectival phrase that begins with: “intended to give rise to;” “destinée à 

donner naissance;” “diretto a creare;” and “die gericht is op de totstandbrenging van” in the 

English, French, Italian, and Dutch versions, respectively. Additionally, the adjective phrases 

in most of these language versions consist of a similarly structured, two-fold determiner, 

specifically: “obligations or other legal effects;” “Verpflichtungen oder andere rechtliche 

                                                 
of renting cars, …” 
277 This could be translated literally into English as saying: “The provision of accommodation of goods transport, 

services that relate to car rental, …” 
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Wirkungen;” “obligations ou à d'autres effets juridiques;” and “verbintenissen of andere 

rechtsgevolgen..” The similarity of sentence structure affords an opportunity to discuss the 

correspondence between, for example, “Verpflichtung” in the German version and 

“obligations” in the French version without incidentally implying any degree of equivalence of 

meaning.  

However, from a source-oriented viewpoint, there are at least two unnecessary syntactic 

and semantic differences in the final part of the sentence. Whereas the other listed versions 

utilize a single verb for both words that correspond to the English “obligation” and “other legal 

effects,” the Italian version uses two different verbs, i.e., the verb “creare” for the noun 

“obbligazioni” and the verb ‘produrre” before the noun phrase “altri effetti giuridici.” Using 

two different verbs where the other use one may lead to legally significant discrepancies, 

especially considering the legal concepts that the verbs take as object. As Chapter 2 noted, the 

Content Services case in 2012 demonstrate that such moderate differences risk interpretation 

issues. The Italian translator and jurist-linguist should therefore avoid the syntactic divergence 

between language versions of Article 2(a) CESL. However, using either ‘creare’ or ‘produrre’ 

would lead to phrases such as ‘creare effetti,’278 or ‘produrre obblighi.279 These are 

unnecessarily awkward and above all not the most literal translation of ‘give rise to obligations’ 

and ‘give rise to other legal effects.’ Therefore, the Italian version would better use a single 

verb that fits both ‘obbligazioni’ and ‘effectti,’ such as or ‘generare’ or ‘causare,’ whereby the 

latter would be a closer literal equivalent of ‘give rise to.’  

6.4 The Challenges of Source-Oriented EU Translation  

6.4.1 The Possible Lack of Finding ‘New’ Neologisms 

The methods of source-oriented EU translation do not come without difficulty. First, 

with regard to the use of neologisms for EU legal concepts, finding the appropriate neologisms 

is easier said than done. Since the EU legal system uses the same general languages that its 

Member States do, a Member State’s national legal language may already have exhausted all 

suitable words in the general language.280 In some instances, therefore, it may become well-nigh 

impossible to locate a word in a particular general language that a Member State does not 

already use with some legal connotation. Indeed, in the aforementioned example, with regard 

to the English version of the CESL proposal, it might prove difficult to avoid legal neologisms 

or neologisms proper in regard to fundamental terms such as ‘contract’, ‘agreement’, 

‘obligation’, and ‘duty to perform.’ Finding legal neologisms, i.e., words in common language 

without specific legal connotation will likely amount to a challenging task since words such as 

‘agreement’ and ‘obligation’ are not merely technical legal terms but are also part of the general 

English language.281 On the other hand, finding neologisms proper, i.e., words even new to the 

general English language, may risk insufficient recognition.282 In that respect, not translating at 

all, i.e. using the same original word in the source text as in the target text is not helpful. It 

would surely have a foreignizing effect, but as said before, source-oriented translation aims to 

use nouns that are ‘foreign’ in the target language in a particular way; not anything goes. 

For the same reason, it would be futile to add to a familiar national legal term 

                                                 
278 In English, ‘create effects.’ 
279 In English, ‘produce obligations.’ 
280 Dannemann et al (2010: 70-71; De Groot (2012b: 145). See also Schmidt-Räntsch (2006, par. 5(A)). 
281 Cf. the general analysis by De Groot (2012b: 145-146) who points out in so many words that in many instances 

ordinary words of a general language may already have specific legal connotation as well. 
282 See on the difficulties of finding ‘neutral’ wording for language versions for EU legislation, both linguistically 

and legally, Guggeis & Robinson (2012: 74, 80-81). 
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accompanied by a note explaining that this term is to be interpreted as a foreign term. That 

would not tell the recipient how this term is foreign. It would thus fail to bring the recipient 

closer to the source text. In the end, the term used in the target text must introduce a new mode 

of expression in the language of the recipient. This cannot be achieved by avoiding the target 

language entirely, or by leaving the target language intact. The translator must stretch the target 

language in such a way that expresses as much as possible the meaning of the foreign term of 

the source text. 

Šarčević argues, however, that there may be no need to avoid fundamental legal terms 

such as ‘contract’, ‘consumer’, ‘damage’, or ‘good faith’. She suggests that such terms refer to 

so-called ‘common core concepts’; concepts or terms that are considered sufficiently common 

to various national legal systems across the EU. Since such common-core concepts are mutual, 

distinctive national legal terms from different legal systems might still have a common point of 

reference.283 However, she acknowledges that caution should apply to the use of these common-

core terms. After all, it should first be established whether a purported legal concept is indeed 

sufficiently shared across Europe. Moreover, some point out that considerable differences may 

indeed occur between various legal systems in regard to, for example, the ‘contract’, ‘good 

faith’, and ‘damage’.284  

6.4.2 The Practical Limitations of Legal Knowledge 

Finding and making choices between alternative neologisms, requires knowledge of the 

national legal systems of the Member State or Member States that use that language of a 

particular version. Especially when EU translators and jurist-linguists find that the target 

language offers no suitable legal neologisms or neologisms proper, they would need to possess 

a certain understanding of the national legal system involved. In these particular situations, a 

selection may be needed to opt for the least inopportune term amongst existing national legal 

terms, which requires some expertise with the national legal language. 

Yet, the need for legal knowledge is not as pressing as a receiver-oriented EU translation 

would require.285 A consistent receiver-oriented EU translation would demand that the legal 

translator predicts and anticipates how both source and target texts would function in the source 

and target legal systems, i.e. the legal systems that will use the English language version 

respectively the ones that will use the target text. After all, the emphasis would be on the 

equivalence of legal effects. Receiver-oriented EU translation would require an in-depth 

understanding of the use of language in legal discourse; it should account for the specific 

cultural, linguistic, and legal backgrounds of the recipients of language versions.286. Amongst 

others, in order to ensure that source and target text producing the same legal effects, the 

translator must understand to which legal outcomes the source text leads in the source legal 

system and then estimate how the target text will lead to similar legal outcomes in the target 

legal system.287 According to Šarčević, a receiver-oriented legal translator must predict the 

manner in which courts will interpret and apply the respective terms in both the source and the 

target text to concrete fact situations.288 He or she should assume a position of a judge who 

                                                 
283 Šarčević (2012: 98). 
284 Šarčević (2012: 98-99); Husa (2012: 176-177); Pozzo (2012: 193, 199). 
285 A more detailed comparative analysis of the different kinds of comparative legal knowledge that source and 

receiver-oriented EU translation would require, is published in Baaij (2015) and briefly addressed previously in 

Baaij (2014c: 109-111). 
286 Dannemann et al (2010: 75); Strandvik (2012: 37); Trosborg (1997 : 145-146); Šarčević (2012: 91) 
287 Chromá (2004: 48) and Onufrio (2007: 3-4). See further Chromá (2004: 50); Groot (1998: 24). 
288 Šarčević (1997: 72, 129, 229, 246). 
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resolves a legal issue: identifying the nature of the intended issue and determining how that 

issue is addressed within the target legal system.289 When applied to EU translation, both EU 

translators and lawyer-linguists would therefore need knowledge of the national legal system 

of the Member State that will use each language version. Additionally, a receiver-oriented 

approach to EU translation would require EU translators and jurist-linguists to be skilled in 

adequately comparing the legal effects of the wording of these language versions.290 After all, 

these professionals must understand which legal effects are triggered by the words of the source 

text and how to ensure that the target language produces similar legal effects.291 For this reason, 

some refer to the receiver-oriented approach of EU translation as the ‘comparative drafting 

technique’.292 

In contrast, in source-oriented approach legal knowledge plays a negative role in source-

oriented translation; EU translators and jurist-linguists would need to know which terms not to 

use; terms that are national legal terms and thus have national ‘legal baggage’. They would 

want to avoid giving the impression of legal equivalence but rather register the difference 

between legal languages. The legal translator must be acquainted with both source and target 

legal systems, i.e. the legal systems that use English and those that use the language of the 

version in question respectively, in order to impose a level of similarity, yet this is to prevent 

offering the recipient of the target text the false impression that the exterior text is actually 

domestic.293 This calls for awareness of the national legal language, but to the extent that a 

receiver-oriented approach would require. The relevant legal knowledge in source-oriented EU 

translation thus already fits the current, general degree of translators’ legal expertise. Currently, 

EU translators in the EU legislative institutions may be highly qualified and experienced but 

only a few of them possess a legal background. The same applies to those who draft the original 

text, which is normally the English language version.294 Even lawyer-linguists, lawyers by 

profession, are primarily specialized in EU law and are not likely to know how specific legal 

issues are addressed in their original legal system, the system where they were once trained, let 

alone in the other national legal systems that will depend on the language version for which 

they are responsible.295 Source-oriented EU translation would not require significant expertise 

and experience beyond this level. 

That being said, to some extent a source-oriented translator will need to make use of a 

familiarizing strategy. As Chapter 4 already pointed out, source-oriented translation 

unavoidably involves a minimal degree of domestication.296 Indeed, it is the target culture to 

which the source text is foreign. One could even say that the concept of ‘foreignness’ itself is, 

by definition, a domestic concept. Likewise, to Schleiermacher, source-oriented translation in 

the literary field is of no benefit if it is random. The reason is that not just any foreignness would 

do; “It should sound foreign in a quite specific way.”297 The criterion of success in source-

oriented legal translation is a comprehensible level of tangible obscurity: foreignness is not a 

goal in itself but a way to open up the source text into the target language.  

                                                 
289 Šarčević (1997: 235-236), referring to Zweigert & Kötz (1998: 35). 
290 With regard to legal translation generally, cf. Groot (2012a: 538-539); Groot (1996: 13, 14); Chromá (2004: 

48); Varó and Hughes (2002: 23); Cao (2007b: 55) Lindroos (2007: 375), and as discussed by Obenaus (1995: 

253). 
291 Šarčević (1997: 72), cf. Schroth (1986: 55-56). 
292 Dannemann et al (2010: 81) 
293 This is similar to Cao’s (2007a: 80) argument that the legal translator needs sufficient legal expertise, in order 

to prevent accidentally solving ambiguities and vagueness in the source and crossing the boundaries between the 

linguistic of and legal dimensions of legal translation. 
294 Guggeis & Robinson (2012: 65-66). 
295 Guggeis & Robinson (2012: 52, 60, 72, 81). 
296 Venuti (2012: 278), who emphasizes that all translation is to some degree a form of domestication. 
297 Schleiermacher (1813/2012: 54). 
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Still, the level of familiarization in foreignization does not hone in on making the target 

text clearer, but rather focuses on the concept’s foreign origin. Similarly, the legal language 

attributed to the EU’s supranational legal system is not exterior of its own accord but necessarily 

in relation to the national legal language. It is the legal language that is characteristic for a 

particular Member State in relation to which EU legal language is ‘exterior.’ Within the 

multilevel structure of EU governance, the exterior origin of EU law, therefore, is a domestic 

concept: it is exterior from the viewpoint of the national legal context. Hence, in deciding how 

to expose the foreignness of the source text in the target language, the EU translator must 

therefore have some positive knowledge of the national legal language or languages involved.  

6.4.3 The Difficulty of Syntactic Correspondence 

To preserve strict correspondence of sentence structures, a source-oriented approach 

might become especially cumbersome when different languages simply structure sentences 

differently. The grammar of languages belonging to different language groups, such as the 

Germanic and Latin languages, diverges in larger degree than those of languages within 

language families. Hence, assuming English as source text for EU translation, translators for 

France, Spanish and Latin languages will have a harder time strictly translating the syntactic 

forms and structures of sentences than their colleagues for the Dutch, German and Danish 

languages.  

Slavic languages translators may even encounter more difficulty. Some languages are 

so different that they demonstrate a ‘low textual fit’. For example, Polish, Finish and Hungarian 

having a ‘low tolerance’ for the foreign, so to speak, since the sentence structure or word order 

is very specific; more nuanced than English is.298 Indeed, languages belonging to different so-

called ‘language families’ may display considerable structural differences. In that respect, 

translating within EU context can be a challenging endeavor as the languages in Europe belong 

to various families:299 the Romance family300; the Germanic;301 Slavic302, Uralic303; Baltic304 

family; and Celtic families.305 As English belongs to the Germanic family, EU translators and 

jurist-linguists who are responsible for the versions in languages belonging to, for example, 

Slavic or Baltic languages, such as Czech and Greek, may find it difficult to realize exact 

syntactic equivalence with the original English text while continuing to convey to their 

respective readership the desired level of ‘foreignness’. Hence, the source-oriented requirement 

of the ‘utmost’ syntactic correspondence may differ per language version. 

On the other hand, due to differences between underlying objectives, EU translation 

does not require the level of strict literalism as translation in the literary field might call for. 

The previous Chapter explained that translation orientations might require different translation 

methods in different fields of translation. Verbatim or word-for-word translation, as advocated 

by Schlesinger and Benjamin in the field of literary translation, will generally neither be 

necessary nor desirable for the purposes of legal translation. Likewise, EU translation does not 

require syntactic correspondence in order to register the various language versions, the 

peculiarities, or the language in which the source text, the English legislative draft text, is 

composed. The foreignizing effect of source-oriented EU translation aims to demarcate the 

                                                 
298 See in particular Biel (2014a) and Biel (2014b). 
299 See e.g. Ethnologue, ‘Summary by language family:’ http://www.ethnologue.com/statistics/family. 
300 French, Italian, Spanish, Portuguese and Romanian languages, as well as Catalan and Galician. 
301 English, German, Dutch, Danish, Swedish as well as Luxembourgish. 
302 Polish, Czech, Slovak, Croatian, Slovenian and Bulgarian. 
303 Hungarian, Estonian, and Finnish. 
304 Lithuanian, Latvian, Greek, Maltese as well as Basque. 
305 Irish as well as Welsh, Scottish Gaelic and Breton.  
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legal language of the source text, the purportedly autonomous legal language of the EU legal 

system, from the legal language in the receiving national legal systems of Member States. That 

does not require emulating the syntactic structure of parallel sentences stringently. Rather, the 

objective of maintaining syntactic correspondence in EU translation is to prevent or decrease 

the considerable number of legal disputes surrounding these issues. Consequently, the meaning 

of ‘utmost’ syntactic correspondence may differ per language combination, allowing translators 

to move between verbatim and literal translation methods. 

6.4.4 The Risk of Legal Definitions 

In addition, despite for the usefulness of clarifying the content of EU legal concepts, 

legal definitions are accompanied by their own set of complications, at least from a multilingual 

perspective.306 That is, definitions, no matter how clearly phrased, do not circumvent or solve 

difficulties posed by language diversity. On the contrary, they are subject to language diversity 

and the potential discrepancies between language versions. Stated differently, from a 

multilingual perspective, the potential of descriptions or definitions for EU legal terms should 

not be overestimated. That is, its effectiveness depends on the degree of syntactic 

correspondence and the use of neologisms within the definition. Per illustration, Article 43 of 

the Commission’s proposal of the Common European Sales Law reads: 

“Withdrawal terminates the obligations of both parties under the contract…” 

Article 2 provides definitions for the terms ‘obligations’ and ‘contracts’ employed by 

Article 43. The English version of Article 2 sub (a) and sub (y) reads, respectively: 

‘contract’ means an agreement intended to give rise to obligations or other legal effects; 

'obligation' means a duty to perform which one party to a legal relationship owes to 

another party. 

Perhaps these descriptions and definitions add specificity and, therefore, produce a level 

of clarity of the nature and consequence of the right of withdrawal in which previous 

instruments were deficient. Yet, each of the employed English terms must find its equivalent in 

each of the other 23 language versions. Definitions, therefore, do not guarantee that the English 

explanandum ‘contract’ be equivalent to the German ‘Vertrag’ and the French ‘contrat.’ 

Specifically, definitions found in Article 2(a) CESL do not ensure that the English explanans 

‘obligation’, the German ‘Verpflichtung’, and the French ‘l’obligation’ are equivalents. Since 

definitions use words in addition to the legal term or legal phrase that it is meant to clarify, 

definitions do not circumvent or solve the difficulty of multilingualism; they multiply it. Instead 

of one, an interpreter needs to decipher the meaning of multiple terms; in addition to the risk of 

syntactic differences. 

Hence, whether definitions like these realize a common understanding of purportedly 

individual EU legal concepts depends on whether different language versions produce 

definitions that have a sufficiently similar meaning. Every component of each description and 

definition requires the same nature and degree of unity as the terms they help to define. On a 

                                                 
306 In general, one could argue that each definition of a legal concept opens up a potential Pandora’s box, as it uses 

subsequent words that might require additional definitions. As Lieber (1880: 20) writes: “Men have at length found 

out that little or nothing is gained by attempting to speak with absolute clearness and endless specifications, but 

that human speech is the clearer, the less we endeavor to supply by words and specifications that interpretation 

which common sense must give to human words. However minutely we may define, somewhere we [must] trust 

at last to common sense and good faith.” 
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source-oriented view, defining with reference to national legal terminology a neologism that is 

purported to refer to an EU legal concept would frustrate the foreignizing purpose of such a 

neologism. Hence, definitions drafted and translated according to a source-oriented approach 

use neologisms or common words without any specific national legal connotation in the legal 

systems of Member States. 

6.4.5 The Eventual Standard of Accomplishment 

Despite for the challenges and difficulties that are facing a source-oriented EU translator 

or jurist-linguist, it would be a mistake to consider source-oriented EU translation as a matter 

of approximation. The reason is that approximation cannot be considered without the 

assumption of exactness. That is, the idea of missing the mark is unintelligible without the 

presupposition of that specific mark. Chapter 4 already explored that the constitutive 

understanding of the nature of language, which justifies source-oriented translation, rejects the 

very concept of equivalence in the sense of an inter-lingual transmission of messages, 

information, or any other form of content. After all, if language is fundamental to the world that 

we find ourselves in, then an extra-lingual perspective from which to even begin thinking of 

intra-lingual equivalence is nonsensical. Source-oriented EU translation derives from the idea 

that there is no such thing as perfect equivalence to begin with. Source-oriented translation is 

therefore not subjected to an inherent failure. 

Any claim of a lacking equivalence between any two terms in any two languages 

presumes having related the meaning of the original term relative to the target language. Any 

assessment of equivalence between words or phrases, or entire texts, for that matter, can only 

make sense in conjunction with a commitment to what Davidson refers to as a ‘common 

coordinate system’ against which to make such assessment. Hence, both finding equivalent 

terms and failing to do so, makes sense only as a commitment to the unavoidable 

commensurability of languages, hence, of translatability.  

Hence, denying commensurability or concluding that translation is necessarily a matter 

of approximation precludes subsequently claiming with certitude that one language does not 

offer an equivalent for a term in another language. Any claim to any particular discrepancy 

between language versions of EU legislation would fall within the realm of mere speculation 

and conjecture. This further indicates that genuine uncertainty as to the degree of equivalence 

of two terms is nothing more than uncertainty concerning the meaning of either or both terms 

in their respective languages to begin with. Recall one of the arguments of Davidson that 

translatability is a condition of ‘language-hood.’ If a language would be untranslatable, it could 

not be considered as a language to begin with.307 Consequently, commensurability between 

languages, i.e., the availability of a common measure, is not something that could be conceived 

lacking; it is a given. 

By the same token, by the standards of its philosophical underpinnings, source-oriented 

EU translation is capable of promising a uniform interpretation and application of EU law. 

However, as Chapter 4 explains, the concept of uniformity in this respect is different from the 

one that receiver-oriented EU translation would aim to realize. Paraphrasing Schleiermacher, 

uniform interpretation and application in source-oriented EU translation is achieved by bringing 

all readers of all versions in the direction of EU’s single autonomous legal language. That is to 

say, governments, courts, and citizens of the EU would work in 24 general languages toward a 

common point of reference. In fact, this common point of reference results from Davidson’s 

Principle of Charity. After all, the notion of one legal text, written in one legal language is an 

intrinsic and necessary given that precedes possible subsequent assessment of discrepancies or 

                                                 
307 See Section 5.4.4. 
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disagreements about the content of this text and of these common legal concepts.  

Taking this into consideration, uniform interpretation and application is not contingent 

upon whether recipients of language versions ‘actually’ have the same understanding but 

whether they intend to attribute understanding to the same thing. After all, that question assumes 

a common conceptual scheme against which information can be related between two languages, 

which the language-as-constitutive underpinning of source-oriented translation rejects as 

illogical. Instead, realizing ‘uniformity’ of meaning in terms of source-oriented translation is 

instigated by giving recipients of each language version a sense of out-of-place-ness, achievable 

by unfamiliar terminology at corresponding positions in similarly structured sentences. That is 

how a source-oriented EU legislator invites recipients of all language versions to focus their 

attention towards this purported autonomous and shared body of law that equally authentic 

language versions aim to express. 

6.5 Concluding Remarks 

This Chapter aimed to offer a sense of the ways in which a source-oriented approach to 

EU translation could be implemented, focusing on the translation of syntax and legal 

terminology. It contended that EU translators and jurist-linguists should aim for the greatest 

possible degree of syntactic correspondence and should translate legal terms literally, as long 

as these do not already have a specific legal connotation in national legal systems.  

The Chapter also highlighted that a source-oriented EU translation may pose certain 

challenges for EU translators and jurist-linguists. For example, there are limits to the degree in 

which grammatical structures of parallel sentences in different language versions can be made 

the same. This does not signal a grave shortcoming of a source-oriented EU translation, 

however. The reason is that this approach does not require verbatim or strict literal translation. 

It does not intend to register the general language of the source text, English; it aims for 

syntactic correspondence in order to avoid possible interpretation problems. A possible lack of 

fluency is not a shortcoming of source-oriented translation either, since this approach does not 

rest on a communicative concept of language and translation. A language version may therefore 

appear less than natural if the prevention of divergences requires it, because when measured by 

the constitutive concept of language, such translations are not immediately flawed or lacking. 

In addition, the risk of diverging national interpretation of neologisms, due to the terms’ 

unfamiliarity in the receiving national legal systems, can be remedied to some extent by the 

inclusion of legal definitions of these concepts. The language versions of legal definitions 

further lower the risk of discrepancies by preserving close resemblance of syntactic structure 

and by having the definitions containing neologisms themselves. 

The foregoing indicates that the EU’s commitment to cultural and language diversity 

does not need to compromise a uniform interpretation and application of EU’s multilingual 

legislation. The extent to which it does, depends on the orientation of EU translation. In this 

respect, this Chapter concluded the case that that source-oriented EU translation promises to be 

the most effective means for the EU legislator to protect the fundamental freedoms of the 

Internal Market and core principles of diversity, equal rights protection, and the democratic 

legitimacy of the EU itself. 
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7 SUMMARY AND CONCLUSIONS 

This book proposes a 'source-oriented' approach to ‘EU translation;’ a way of translation 

for the purpose of drafting the 24 language versions of EU legislation. It claimed that this 

approach promises to be more effective than the current practice of EU translation in realizing 

policy objectives in the field of legal integration and linguistic diversity in the EU. Firstly, the 

book argues that the EU Institutions better select the English language version as the source 

text and as sole authentic text of EU legislation, and that they should embrace the present 

development of English a pan-European lingua franca. Secondly, the book makes the case that 

translators and jurist-linguists from legislative institutions should refrain from prioritizing the 

clarity, intelligibility or fluency of the respective language versions. Instead, they better focus 

on maintaining syntactic correspondence between parallel sentences and using neologisms for 

denoting legal concepts that distinctly belong to the EU legal system. The case for an English-

based, source-oriented EU translation was constructed as follows. 

7.1 Describing the Task of EU Translation 

This book took as its normative standard the effectiveness of EU policies. Hence, it 

assumed that the merits of source-oriented EU translation depend on the degree in which this 

approach accelerates the task of EU translation. It measured this task by EU’s policy objectives 

of legal integration and language diversity, which it derived from the public justification that 

EU Institutions advance for their policies and course of action. Particularly in respect of contract 

law integration, this book’s case study, the policy benchmarks of EU translation involve, on the 

one hand, the advancement of the Internal Market by harmonizing or unifying national laws of 

EU Member States. On the other hand they comprise the protection of the diversity and equality 

of the languages spoken in Europe.  

Specifically, in respect of legislation the field of contract law, the EU legislator aims to 

remove differences between national laws that potentially pose obstacles for cross-border trade 

within EU’s Internal Market. These obstacles are exemplified by translation and litigation costs, 

as well as uncertainty over one’s legal rights and obligations abroad. These and other 

transaction costs are thought to create disincentives for consumers and traders to engage in 

cross-border commerce. Turning to language diversity, the EU Institutions have expressed a 

strong commitment to ensure that all EU citizens and their representatives understand and can 

participate in the making of EU law in their own language. This has resulted in ‘institutional 

multilingualism.’ This entails that in principle EU Institutions operate internally and externally 

in the 24 official EU languages. Accordingly, the task of EU translation stems from several of 

the fundamental values and EU founding principles: the free movement of goods, persons, 

services and capital; the protection of equal rights, prohibition of discrimination; and the 

democratic legitimacy of EU governance.  

As a consequence of these policy objectives, the task of EU translation consists of 

creating 24 language versions that collectively engender a uniform interpretation and 

application of EU law across the EU. After all, when language versions diverge, EU law might 

end up being understood differently. On the one hand, EU translation then raises or fails to 

remove obstacles in the Internal Market. This would thwart legal integration especially in fields 

such as contract law, as the EU legislator has moved steadily from harmonizing to unifying 

national laws in further reducing Member States’ influence on the implementation of EU law. 

On the other hand, diverging language versions potentially counter the importance of linguistic 

diversity. Each time the Court of Justice of the European Union (‘the Court’) resolves a 
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discrepancy between language versions, EU citizens who were relying on the language versions 

that the Court deems incorrect, are retroactively barred from understanding the law in their own 

language. Hence, the policy objectives underlying both legal integration and language diversity 

require the greatest possible correspondence between language versions of EU legislation from 

the outset, hence, from the early stage of drafting and translating legislative draft texts. 

The effectiveness of EU translation should thus be assessed by its fundamental task: to 

create 24 language versions of EU legislation that bring about a uniform understanding of EU 

law. Measured by this standard, this book subsequently set out to propose an approach to EU 

translation that promises to be more effective than the current translation practices of the EU 

legislative institutions. Specifically, the book addressed which language version should perform 

the role as the source text and how that text should subsequently be translated into the other 

language versions. 

7.2 Formalizing the Primacy of English 

This book argued that the English language version should serve as the source text of 

EU translation. This aspect is part of a broader subject that relates to the internal language 

regimes of the legislative institutions, as well as the interpretation methods of the Court. 

Institutional multilingualism suggests that EU Institutions would normally operate in 24 

working languages. In reality, however, throughout the trajectory of the legislative procedure, 

draft legislation is normally drafted, scrutinized, debated and revised in English and alone or – 

to a much lesser extent – in French. Further, institutional multilingualism establishes that the 

24 language versions in which EU legislation is enacted are equally authentic. This means that 

each and every language version should be weighed evenly in the construction of the meaning 

of EU law. Yet, this book presented new empirical analyses that suggest that the Court attributes 

particular weight to a small number of versions and most often interprets legislation consistent 

with the English language version when it observes that language versions diverge.  

These modest application of institutional multilingualism, by both the legislative and 

judiciary institutions of the EU, may be explained by reasonable budgetary limitations and 

considerations of practicality. Yet, the results are at odds with EU’s steadfast commitment to 

protect all EU citizens from disenfranchisement on the basis of language. After all, when 

internal budgetary measures effectively tolerate or encourage the predominant use of English, 

or the use of a limited number of languages, actors of the legislative process who do not master 

English adequately, run the risk of not representing their constituent citizens adequately. 

Likewise, if the Court only takes a small number of languages into consideration and is more 

likely to interpret EU law in agreement with the English text, citizens who were able to consult 

the English version will retroactively have understood the law better than those who cannot. 

To solve the conflict between the ambitious promise and the restrained implementation 

of institutional multilingualism, in a manner that adheres to the fundamental principles of 

language diversity and equality, the institutions should adapt their promise to match their 

practices. In other words, the institutions should formally recognize English as the source text 

and as the sole authentic text of EU legislation. In that manner, citizens will be able to rely on 

the fact that each piece of EU legislation was originally drafted in English and that if language 

versions diverge, the English text will prevail.  

Obviously, this is only part of the solution. The proposed revision of institutional 

multilingualism can only be squared with the principles of language diversity and equality if 

the largest number of EU citizens can participate and access the EU without language barriers. 

Therefore, the EU better encourage citizens to master its Institutions’ working language, 

English. However, EU Institutions currently resist the spontaneous expansion of English as a 

pan-European lingua franca. They try to persuade citizens to first learn a lesser-known 
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European language or the language of a neighboring Member State. Instead, this book proposed 

that EU Institutions should support the widespread use of English by Europeans. Cultural 

diversity necessitates a lingua franca. Very little cultural exchange will take place if the bulk 

of Europeans cannot understand the bulk of Europeans. Moreover, the unforced rise of English 

as lingua franca since mid-twentieth century, globally as much as within Europe, is a 

sociological and historical fact. A significant and growing share of Europeans already 

communicates with one another in this language. If the EU does not expedite the mastery of 

English among its citizens, those who have little mastery of English will end up marginalized 

and effectively excluded from the conversation. 

This then answers the question, which language version should serve as the source text 

for EU translation. This proposal does not require that EU Institutions draft and enact legislation 

in fewer than the current 24 languages. Nor does it ask that the Court should refrain from 

examining other language versions besides the English one. The proposal merely suggests that 

English should be the source and benchmark for the textual meaning EU law. 

7.3 The Mixed Approach of Current EU Translation 

The book subsequently reviewed the effectiveness of current EU translation practices. 

For this purpose, it redescribed three commonly used methods of EU translation in terms of 

translation ‘orientations.’ It thus demonstrated that current EU translation practices are less than 

effective due to an inherent inconsistency. One customary translation method of EU translation 

is preserving syntactic correspondence of parallel sentences. Another one is to use neologisms 

rather than existing national legal terminology to denote legal concepts that belong distinctly to 

the EU legal system. A third commonplace method of current EU translation is a freer 

translation of the source text to ensure that language versions are drafted in clear and intelligible 

language, making them accessible and understandable.  

Once redescribed in terms of their orientations, these conventional methods of EU 

translation together reveal an inherent inconsistency in the current approach to EU translation. 

On the one hand, freer translation is a ‘receiver-oriented’ translation. The quest for clarity, 

intelligibility and fluency aims to eliminate the idiosyncrasies of the source text such that the 

target text blends in with the familiar linguistic, cultural and legal environment of the recipient 

of the translation. In principle, inelegantly constructed sentences, or words without easily 

recognizable meaning are undesirable in this respect. 

On the other hand, the preservation of syntactic correspondence and the use of 

neologisms are source-oriented methods. They aim to apprehend the source text most directly 

by staying close to the idiosyncrasies of the source text. Preserving syntactic correspondence is 

source-oriented in the sense that it defers to the drafters’ choice of wording, preventing the other 

language versions to diverge from both source text and each other. The use of neologisms is 

source-oriented in that it uses terms that denote an EU legal language rather than a national 

legal language. It thus aims to avoid potentially diverging local interpretations of national legal 

terms. In light of the EU’s multi-level structure of governance, neologisms express that the 

legislative instrument in question do not originate from the national level of governance. This 

is a political choice, one that is part and parcel of the objectives of legal integration, especially 

where the EU legislator aims to further limit the discretion of Member States in implementing 

or applying EU law, such as recent examples in the field of contract law integration clearly 

show. 

It is in this manner that current EU translation practices employ a mixed approach; they 

combine features of source-oriented and receiver-oriented approaches to translation. This 

combination of opposing orientations is inherently ineffective because it attempts to move the 

translation process in two opposite directions simultaneously. To paraphrase 19th century 
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philosopher Friedrich Schleiermacher, source-oriented translation is directed at moving the 

reader towards the author, while receiver-oriented translation is geared toward moving the 

author to the reader. A mixed approach involves a translator trying to take the translation to the 

author and the reader at the same time. Hence, just as in the game of tug of war, where the 

competing parties prevent each other from reaching the other side, translators who set out to 

accomplish both source and receiver-oriented translation aims, will realize neither or both 

inadequately.  

Moreover, due to the contrasting underlying theories of the nature of language, 

communication and translation, a mixed approach aims to adhere to conflicting standards of 

intelligibility and uniformity simultaneously. Specifically, the ‘constitutive’ concept of 

language that underpins source-oriented translation emphasizes that language forms the world 

in which we find ourselves. Since we cannot transcend language, translation cannot involve a 

transmission of information from one language-world to another. Understood as such, 

translation consists of expressing the foreign language in one’s own language by expanding and 

distort the latter. Translation entails exposing the incongruence or resistance between languages 

instead. This is done by ‘foreignization,’ i.e. surrendering clarity and fluency for the sake of 

keeping to the source text by means of syntactic correspondence foreign-sounding legal terms. 

Conversely, the ‘communicative’ concept of language that supports receiver-oriented 

translation, depict language as an instrument to transmit meaning and content across languages. 

From this point of view, translators should transmute the source text’s cultural and linguistic 

idiosyncrasies into those distinctive of the target language. This manner denotes a 

‘familiarizing’ translation, i.e. the breaking up of syntactic concordance and transmuting 

unfamiliar legal terms for the sake of clarity and fluency.  

Hence, the current mixed approach to EU translation is inherently inconsistent in terms 

of its orientations, and therefore less than fully effectual. Not by either source or receiver-

oriented standards; but by both. The book argued therefore that EU translation should be 

committed to either a source-oriented or a receiver-oriented approach. 

7.4 Considering a Source-Oriented Alternative 

Given the choice between receiver and source-oriented translation, the book then made 

the case that EU translation should adhere to the latter. It offered three arguments that together 

show that a source-oriented approach is better in helping to realize the task of EU translation of 

bringing about a uniform interpretation of the 24 language versions of EU legislation, and thus 

is capable of advance the EU policies of legal integration and language diversity. 

The new empirical analyses of the Court’s case law that this book presented, offered 

one practical and one normative argument in favor of a source-oriented approach to EU 

translation. First, the data shows that the utmost syntactic correspondence and the use of 

neologisms are likely to reduce the risk of discrepancies between language versions that the 

Court considers a threat to a uniform interpretation of EU law. Syntactic discrepancies between 

language versions made up a significant portion of divergences that the Court has addressed. 

Although discrepancies that involve legal terminology were less common, if not rare, such 

discrepancies were either caused by the legal terms with specific national connotation in the 

relevant Member States’ legal systems, or, again, by diverging syntax of the sentences in which 

these legal terms appeared. Consequently, source-oriented methods of EU translation have in 

fact shown to facilitate the combined policy benchmarks of legal integration and language 

diversity. After all, a reduction of discrepancies between language versions lowers the risk of 

an inconsistent understanding of the EU legislation. Source-oriented methods of EU translation 

thus reduce obstacles to the Internal Market as well as the disenfranchisement of citizens who 

relied on language versions other than those that the Court tends to appreciate.   
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Second, from a normative point of view, empirical analyses of the Court’s interpretation 

methods indicate that discrepancies between language versions of legal integration instruments 

should be resolved by primarily restoring textual homogeneity. This interpretation strategy of 

the Court signals that a uniform interpretation is advanced by language versions that stay close 

to the wording and syntax of the source text, especially when the EU legislator aims to advance 

legal integration. Along these lines, close textual homogeneity of language versions are ever 

more important in fields such as contract law, where the EU legislator is increasingly using 

regulations and directives with full-harmonization clauses. 

These practical and normative arguments indicate that EU translators and jurist-linguist 

should not reverse the benefits of the source-oriented methods of current EU translation by 

using the receiver-oriented methods. Attempts to improve clarity, intelligibility or fluency 

should not counteract syntactic correspondence and neologisms.  

At first blush this outcome might not seem very satisfying. After all, EU’s fundamental 

principles of democracy and transparent government require that all Europeans are able to 

actually understand the law that binds them without language barriers. Additionally, if language 

versions are unclear they may trigger different interpretations, hampering the uniform 

interpretation of EU law. However, what the fundamental principles of the EU require of EU 

translation, further depends on what it means for language versions to be intelligible and 

uniform to begin with. According to philosophical implications of receiver-oriented translation, 

translation involves the transmission of messages and information from one language to 

another, against the backdrop of an otherwise extra-lingual reality. This book has argued that 

this philosophically Realist conception of language and translation is in its core ultimately 

untenable. It commits to what famed twentieth-century language philosopher Donald 

Davidson’s calls the ‘Third Dogma of Empiricism:’ an untenable dualism of our experience of 

the world and the world itself. Davidson explains that radical relativism is as untenable as the 

assumption that we can have knowledge of a world outside the realm of language. 

At first glance, source-oriented translation may appear to commit to Davidson’s Third 

Dogma at least as much as receiver-oriented translation does. After all, the constitutive 

conception of language that underlies source-orient translation entails that languages bring forth 

the very world in which we find ourselves so that the notion of transmitting one message from 

one language to another is untenable. In other words, source-oriented translation seems to imply 

a radical linguistic or epistemological relativism.  

Appearances can be deceiving, however. According to Davidson’s ‘Principle of 

Charity,’ communication necessarily implies the presumption of shared beliefs about the world. 

To him, there is not even a beginning of translation, without the commensurability of languages 

as a given. Consequently, no difference between languages is as radical as to preclude a level 

of sameness against which this difference be made intelligible in the first place. This helps 

explain why source-oriented translation does not fall prey to linguistic relativism. Davidson’s 

Principle of Charity subscribes to, and illuminates the philosophical underpinnings of source-

oriented translation as articulated by Martin Heidegger’s ‘Vorgriff’ and Hans-Georg Gadamer’s 

‘fusion of horizons.’ In brief, difference in source-oriented translation entails sameness. It is 

based on the notion that there is no difference without a common denominator. In line with 

Davidson’s Principle of Charity, therefore, source-oriented translation thus repels the idea of 

linguistic relativism. 

This third, theoretical argument invites one to reconsider the notions of uniformity and 

intelligibility and to instead understand these in terms of the constitutive concept of language 

that informs source-oriented translation. Accordingly, a commitment to advance the uniformity 

of language versions should involve, paraphrasing Schleiermacher, bringing the recipients of 

the 24 language versions towards EU’s autonomous legal language. By the same token, clarity 

and intelligibility do not require concealing the relative foreignness or novelty of the source 
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text in the target language. In fact, understood in this light, EU translators and jurist-linguists 

should strive for syntactic correspondence and the use of neologisms for the sake of clarity, 

intelligibility and uniformity. By the same token, there is no theoretical reason to retain the 

receiver-oriented strands of the currently mixed approach of EU translation practices. 

7.5 The Implementation and Its Challenges 

The book concluded by illustrating the outlines of an implementation of source-oriented 

EU translation. For this purpose it presented examples from recent instruments and legislative 

proposals in the field of contract law. These examples aimed to demonstrate how neologisms 

help to demarcate distinct EU legal concepts such as the right of withdrawal, and how a stronger 

syntactic correspondence can prevent the type of discrepancies that have afflicted previous 

instruments. Additionally, other exemplifications highlighted how said methods may mesh, for 

example when syntactic correspondence of legal definitions helps the EU legislator introducing 

EU legal concepts and diminishing the risk of diverging terminological meaning. 

This book’s case for a source-oriented approach to EU translation also acknowledged 

the challenges involved. First, with regard to syntactic correspondence, different languages 

match the grammatical rules of the English language in equal measure. The more the grammar 

of the target language differs from that of the English source language, the more strained the 

ensuing language version would come out. In fact, some versions would appear to be more 

awkward than others merely because the basic rules and structures of one target language 

happen to differ more from the English source text than from those of other languages. Yet, this 

does not signal a limitation but rather a characteristic property of source-oriented approach to 

EU translation. Source-oriented EU translation does not involve strict literalism. To blindly 

mirror the syntactic structures of the source text would take this approach too far. The reason 

is that source-oriented EU translation is not the same as source-oriented literary translation, and 

therefore does not require the exact same methods. In literary translation, the source-oriented 

approach would lead to odd or strained translations if these would bring out the ‘pure language’ 

and express the intensity of the resistance between the source text and the target language. 

Conversely, in principle EU translation ‘merely’ needs to prevent discrepancies between 

language versions that could pose interpretive problems. Beyond these purposes, source-

oriented EU translation does not require stretching the language of the translations of the 

English legislative draft text. 

Second, a challenge of source-oriented EU translation with respect to neologisms is the 

limited availability of sufficiently suitable neologisms. Despite the fact that EU legal concepts 

require foreignizing legal terms, not just any term will do. However, this does not always needs 

to be seen as a problem. Proponents of source-oriented literary translation emphasize that 

foreignization necessarily entails a degree of domestication or familiarization. The reason is 

that a legal term is not foreign by and of itself; it is foreign relative to the target language in 

which is it expressed. Hence, source-oriented EU translators would want to make legal 

terminology appear foreign in a specific way, one that allows the recipient to experience the 

terminology as if he/she was able to grasp the original text in the original language. Moreover, 

the familiarizing component of foreignizing translation does not signal a compromise between 

familiarizing and foreignization translation aims. If anything, to take account of the recipient’s 

national language and legal system is not a translation aim; it is a tool. The degree of 

domestication effectuates foreignization. It serves source-oriented translation aims, on the basis 

of its own underlying concepts of language and translation.  
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7.6 Concluding Remarks 

This book made the case that a source-oriented approach to EU translation is to be 

preferred over the current mixed approach of EU translation practices, as well as over an 

exclusively receiver-oriented alternative. This source-oriented approach further includes that 

the English language version is the source text and sole authentic text of EU legislation. An 

English-based, source-oriented approach would help EU translation to perform its task more 

effectively than it currently does: it would deliver on the promise to generate language versions 

of EU legislation that generate a uniform interpretation and application of EU law as required 

by the EU’s policy objectives, namely to advance legal integration and protect the diversity and 

equality of European languages. 

Notwithstanding these conclusions, this book did not intend to have the final say in the 

matter. In fact, it aimed to accomplish the contrary; it proposes an incentive for further research 

on legislative drafting in a multilingual environment. Normative political science research is 

needed to assess the political viability of supporting English as an institutional and a pan-

European lingua franca. Additionally, linguists, translation specialists and terminologists are 

needed to work out the more intricate challenges of using neologisms and maintaining a high 

level of syntactic correspondence. Furthermore, comparative law theorists are critical in 

developing innovate methodologies that allow empirically assessments of the degree in which 

national courts actually apply different language versions uniformly, which would require a far-

reaching consolidation of comparative law and legal translation techniques.  

In these respects, this book is not so much a resolution as an invitation. 
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8 DUTCH SUMMARY AND CONCLUSIONS 

TITEL: “Juridische Integratie en Taaldiversiteit:  

Het Pleidooi voor Brongerichte EU-vertaling” 

 

Dit boek stelde een 'brongerichte’ benadering van ‘EU-vertaling’ voor, ofwel, een wijze 

van vertalen voor het opstellen van de 24 taalversies van de EU-wetgeving. Deze benadering 

belooft doeltreffender te zijn dan de huidige vertaalpraktijk in de EU-instellingen in het 

realiseren van de EU beleidsdoelstellingen op het gebied van juridische integratie en 

taaldiversiteit in de EU. Ten eerste, het boek bepleit dat de EU-instellingen de Engelse 

taalversie zouden moeten selecteren als brontekst en enige authentieke tekst van EU-wetgeving, 

en dat zij daartoe de huidige ontwikkeling van het Engels als Europa-wijde lingua franca 

zouden moeten omarmen. Ten tweede beargumenteert het boek dat vertalers en juristen-

vertalers van de wetgevende EU-instellingen niet de duidelijkheid, begrijpelijkheid of 

leesbaarheid van de respectieve taalversies zou moeten vooropstellen. In plaats daarvan zouden 

zij zich beter richten op het behouden van syntactische overeenstemming tussen parallelle 

zinnen en op het consequent gebruiken van neologismen voor juridische begrippen die specifiek 

plegen te behoren tot het rechtsstelsel van de EU. 

8.1 De Taak van EU-Vertaling Beschreven 

Dit boek nam als normatieve standaard de doeltreffendheid van het EU-beleid. Het ging 

daarom ervan uit dat de verdienste van brongerichte EU-vertaling afhangt van de mate waarin 

deze benadering de taak van vertaling EU versnelt. Het mat deze taak aan de doelstellingen van 

het EU-beleid inzake zowel juridische integratie en taaldiversiteit in the EU, en leidde deze af 

van de publieke verantwoording van EU-instellingen voor hun beleid en handelwijze. Ten 

aanzien van vooral de integratie van regels van contractenrecht, de casestudy van dit boek, 

houden de beleidscriteria van EU-vertaling aan de ene kant de vooruitgang van de interne markt 

door middel van harmonisatie of eenmaking van de nationale wetgeving van de EU-lidstaten 

in. Aan de andere kant behelzen deze de bescherming van de diversiteit en gelijkheid van de 

talen die in Europa worden gesproken. 

In het bijzonder met betrekking tot wetgeving op het gebied van het verbintenissenrecht, 

streeft de EU-wetgever ernaar om de verschillen weg te nemen tussen de nationale regels die 

mogelijk de grensoverschrijdende handel binnen de interne markt belemmeren. Voorbeelden 

van dergelijke belemmeringen zijn vertaal- en proceskosten, alsook onzekerheid over de 

rechten en plichten in het buitenland. Deze en ander transactiekosten plegen de 

grensoverschrijdende handel tussen consumenten en handelaren te ontmoedigen. Wat betreft 

taaldiversiteit hebben de EU-instellingen zich plechtstatig voorngenomen ervoor zorg te dragen 

dat alle EU-burgers en hun vertegenwoordigers in hun eigen taal EU-wetgeving kunnen 

begrijpen en in het wetgevingsproces kunnen participeren. Dit heeft geresulteerd in 

‘institutionele meertaligheid.’ Dit houdt in dat de EU-instellingen intern en extern opereren in 

de 24 officiële talen van de EU. Bijgevolg vloeit de taak van EU-vertaling voort uit een aantal 

grondbeginselen van de EU: het vrije verkeer van goederen, personen, diensten en kapitaal; de 

bescherming van gelijke rechten; het verbod van discriminatie; en de democratische legitimiteit 

van de EU. 

Als gevolg van deze beleidsdoelstellingen bestaat de taak van de vertaling van de EU 

uit het creëren van 24 taalversies die gezamenlijk een uniforme uitleg en toepassing van de EU-

wetgeving in de gehele EU. Immers, wanneer taalversies uiteenlopen, roept het EU recht 
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mogelijk verschillend interpretaties op. Enerzijds laat EU-vertaling dan na obstakels in de 

interne markt weg te nemen, of werpt deze die juist op. Dat staat juridische integratie in de weg, 

in het bijzonder op gebieden als contractenrecht nu de EU-wetgever zich gestaag van 

harmonisatie naar eenmaking van nationale wetgeving beweegt teneinde de invloed van de 

lidstaten bij de uitvoering van het EU-recht verder terug te dringen. Anderzijds, verschillen 

tussen taalversies zijn potentieel strijdig met het belang van taaldiversiteit. Telkens wanneer het 

Hof van Justitie van de Europese Unie (‘het Hof’) een discrepantie tussen de taalversies oplost, 

worden de EU-burgers die vertrouwden op de taalversies die het Hof onjuist acht, met 

terugwerkende kracht verhinderd kennis te nemen van de wet in hun eigen taal. Vandaar dat de 

beleidsdoelstellingen die ten grondslag liggen aan zowel juridische integratie en taaldiversiteit 

de grootst mogelijke overeenstemming tussen de taalversies van de EU-wetgeving vereisen, 

reeds vanaf het begin, aldus vanaf het stadium waarin wetgevende ontwerpteksten worden 

opgesteld en vertaald. 

De doeltreffendheid van EU-vertaling moet dus worden beoordeeld aan de hand van 

haar fundamentele taak: het creëren van 24 taalversies van de EU-wetgeving die tot een uniform 

begrip van de EU-wetgeving leiden. Gemeten langs deze lat, nam dit boek zich voor een 

benadering van EU-vertaling voor te stellen die belooft efficiënter te zijn dan de huidige 

vertalingspraktijken van de wetgevende instellingen van de EU. Het boek onderzocht welke 

taalversie de rol van de brontekst zou dienen te vervullen en hoe deze tekst vervolgens het best 

wordt vertaald in de andere taalversies. 

8.2 Het Valideren van het Primaat van Engels 

Het boek beargumenteerde dat de Engelse taalversie zou moet dienen als de brontekst 

in EU-vertaling. Dit aspect is onderdeel van een breder onderwerp dat betrekking heeft op de 

interne taalregimes van de wetgevende instellingen, alsook op de interpretatiemethoden van het 

Hof. Institutionele meertaligheid wekt de indruk the de EU-instituties opereren in 24 werktalen. 

Echter, in werkelijkheid wordt alom het gehele traject van de wetgevingsprocedure een 

wetsontwerp normaliter slechts opgesteld, geïnspecteerd, gedebatteerd en gereviseerd in de 

Engelse taal of – in veel mindere mate – in het Frans. Verder houdt institutionele meertaligheid 

in dat de 24 taalversies waarin de EU-wetgeving wordt uitgevaardigd gelijkelijk authentiek zijn. 

Dit wil zeggen dat elke taalversie gelijk dient te worden gewogen bij het uitleggen van EU-

wetgeving. Dit boek presenteerde echter nieuwe empirische analyses die suggereren dat het Hof 

bijzonder gewicht hecht aan een klein aantal taalversies en dat wanneer deze uiteenlopen het de 

wetgeving meestal interpreteert in overeenstemming met de Engels versie.  

Deze bescheiden toepassing van institutionele meertaligheid, door zowel de wetgevende 

als de rechtsprekende instituties, kunnen worden verklaard door zinnige budgettaire 

beperkingen en overwegingen van praktische aard. Desalniettemin, het resultaat staat haaks op 

standvastige inzet van de EU om alle EU-burgers te beschermen tegen uitsluiting op basis van 

taal. Wanneer immers interne budgettaire maatregelen het overheersende gebruik van het 

Engels of een beperkt aantal talen tolereren of aanmoedigen, lopen actoren in het 

wetgevingsproces die het Engels niet voldoende beheersen, het risico dat zij hun nationale 

achterban minder adequaat kunnen vertegenwoordigen. Desgelijks, als het Hof slechts een klein 

aantal talen in aanmerking neemt en eerder zal EU-recht uitlegt in overeenstemming met de 

Engels tekst, zullen burgers die de Engels versie hebben kunnen raadplegen de wet met 

terugwerkende kracht beter hebben begrepen dan degenen die dat niet doen. 

Om het conflict tussen de ambitieuze belofte en de ingetogen uitvoering van 

institutionele meertaligheid op te lossen op een wijze die voldoet aan de fundamentele 

beginselen van de diversiteit en gelijkheid van talen, zullen de instellingen hun belofte 

aanpassen aan hun praktijken. Met andere woorden, de instellingen zouden er goed aan doen 
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om Engels formeel te herkennen als brontekst en enige authentieke tekst van de EU-wetgeving. 

Op deze wijze zullen de burgers kunnen vertrouwen op het feit dat elke EU-wetgeving is 

geschreven in het Engels en dat als taalversies uiteenlopen, de Engels tekst prevaleert. 

Uiteraard is dit slechts een deel van de oplossing. De voorgestelde herziening van de 

institutionele meertaligheid kan alleen rijmen met de principes van diversiteit en gelijkheid van 

talen indien het grootste deel van de Europese burgers deel kunnen nemen en toegang hebben 

tot de EU zonder taalbarrières. Het is daarom raadzaam dat de EU burgers aanmoedigt om haar 

institutionele werktaal, Engels, beter te beheersen. EU-instellingen verzetten zich momenteel 

tegen de spontane uitbreiding van het Engels als een Europa-wijde lingua franca. Zij pogen 

burgers te bewegen eerst een minder bekende Europese taal of de taal van een naburige lidstaat 

te leren. In plaats daarvan, zo betoogde dit boek, zouden de EU-instellingen het gebruik van het 

Engels moeten ondersteunen. Culturele diversiteit vereist een lingua franca. Weinig culturele 

uitwisseling zal geschieden als het merendeel van de Europeanen het merendeel van de 

Europeanen niet kan verstaan. Bovendien is de ongedwongen opkomst van het Engels als lingua 

franca sinds het midden van de twintigste eeuw, zowel wereldwijd als in Europa, een 

sociologisch en historisch feit. Een belangrijk en groeiend aandeel van de Europeanen 

communiceer reeds met elkaar in deze taal. Als de EU niet de beheersing van het Engels onder 

de burgers bespoedigd, zullen degenen met een geringe beheersing van Engels uiteindelijk 

tekort worden gedaan en van het gesprek worden buitengesloten. 

Dit relaas beantwoordt dus de vraag, welke taalversie als de brontekst voor de vertaling 

van de EU zou moeten dienen. Dit voorstel vergt niet dat de EU-instellingen wetgeving 

opstellen en aannemen in minder dan de huidige 24 talen. Evenmin houdt het in dat het Hof 

andere taalversies zou moeten negeren wanneer de Engels tekst verduidelijking vraagt. Het 

voorstel suggereert slechts dat Engels de bron en maatlaat dient te zijn voor de uitleg van EU-

recht. 

8.3 De Gemengde Benadering van de Huidige EU-vertaling 

Het boek beschouwde vervolgens de doeltreffendheid van de huidige EU-

vertalingspraktijken. Hiertoe kwalificeerde het drie van de meest gebruikte methoden van EU-

vertaling in termen van vertalingsoriëntaties. Zo liet het zien dat de huidige EU-

vertalingspraktijken verminderd effectief zijn als gevolg van een inherente inconsistentie. Eén 

gebruikelijke vertalingsmethode van EU-vertaling is het behoud van syntactische 

overeenstemming van parallelle zinnen. Een andere is het gebruik van neologismen in plaats 

van bestaande nationale juridische terminologie voor juridische concepten die specifiek tot het 

rechtsstelsel van de EU behoren. Een derde reguliere methode van hedendaagse EU-vertaling 

is een vrijere vertaling van de brontekst opdat taalversies in duidelijke en begrijpelijke taal zijn 

opgesteld, en daarom toegankelijk en begrijpelijk zijn. 

Eenmaal herbeschreven in termen van hun oriëntaties leggen deze conventionele 

vertalingsmethoden tezamen een inherente tegenstrijdigheid bloot in de huidige benadering van 

EU-vertaling. Enerzijds is de vrijere vertaling een ‘ontvanger-gerichte’ methode. De reden is 

dat zoektocht naar duidelijkheid, begrijpelijkheid en vlotheid voorheeft de eigenaardigheden 

van de brontekst te elimineren opdat de doeltekst aansluit bij de taalkundige, culturele en 

juridische omgeving van de ontvanger van de vertaling. In beginsel, onelegant gestructureerde 

zinnen, of woorden zonder een eenvoudig te herkennen betekenis, zijn onwelkom in dit 

verband. 

Anderzijds zijn het behoud van syntactische overeenstemming en het gebruik van 

neologismen ‘brongerichte’ methoden. Deze plegen dicht bij de eigenaardigheden van de 

brontekst te blijven. Het behoud van syntactische correspondentie is brongericht in de zin dat 

het zich committeert aan de formulering zoals gekozen door de opstellers en zo voorkomt dat 
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andere taalversies afwijken zowel van de brontekst als van elkaar. Het gebruik van neologismen 

is brongericht omdat het termen gebruikt die verwijzen naar een juridische taal van de EU in 

plaats van een nationale juridische taal. Het ziet op het voorkomen van potentieel uiteenlopende 

lokale interpretaties van nationale juridische termen. In het licht van de meerdere bestuurslagen 

van de EU, neologismen drukken uit dat de betreffende wetgevingsinstrument niet afkomstig 

is van het nationale niveau van het bestuur en derhalve onderscheidenlijk zijn van de nationale 

juridische taal. Dit is een politieke keuze, een die een essentieel onderdeel is van de 

doelstellingen van de juridische integratie, voornamelijk wanneer de EU-wetgever tot doel heeft 

het oordeel van de lidstaten verder te beperken bij omzetten of toepassen van EU-recht, zoals 

de recente voorbeelden op het gebied contractenrecht integratie duidelijk maken. 

Het is in deze zin dat de huidige EU-vertalingspraktijken gebruik maken van een 

gemengde benadering; zij combineren de eigenschappen van brongerichte en ontvanger-

gerichte benaderingen van vertaling. Deze combinatie van tegengestelde richtingen is inherent 

verminderd effectief omdat deze het vertaalproces gelijktijdig tracht te bewegen in twee 

tegenovergestelde richtingen. Om de 19e-eeuwse filosoof Friedrich Schleiermacher te 

parafraseren, brongerichte vertaling is gericht op het brengen van de lezer naar de auteur, terwijl 

de ontvanger-gerichte vertaling is gericht op het brengen van de auteur naar de lezer. Een 

gemengde methode behelst een vertaler die de vertaling zowel in de richting van de lezer als de 

auteur tracht te brengen. Vandaar dat net als in het spel van touwtrekken, waar de concurrerende 

partijen elkaar het bereiken van de andere kant verhinderen, vertalers die zowel bron- als de 

ontvanger-gerichte doeleinden van vertaling nastreven, beide doeleinden mislopen of in 

onvoldoende mate bereiken.  

Bovendien, als gevolg van de tegengestelde onderliggende theorieën over de aard van 

de taal, communicatie en vertaling, committeert een gemengde benadering zich simultaan aan 

tegenstrijdige criteria van helderheid en uniformiteit. Specifieker, het ‘constitutieve’ begrip van 

de taal, welke de brongerichte benadering van vertaling ondersteunt, benadrukt dat taal de 

wereld vormt waarin we ons bevinden. Omdat we de taal daarom niet kunnen overstijgen, kan 

vertaling niet de overdracht van informatie van de ene taal-wereld naar de andere behelzen. Zo 

begrepen bestaat vertaling uit het uitdrukken van de vreemde taal in de eigen taal door 

laatstgenoemde uit te breiden en te vervormen. Vertaling houdt in het blootleggen van de 

incongruentie of weerstand tussen talen. Dit geschiedt door middel van ‘vervreemdende' 

vertaling, ofwel het afzien van helderheid en leesbaarheid ten behoeve van het dicht benaderen 

van de brontekst door middel van syntactische overeenstemming en het bewaren van uitheems 

klinkende juridische termen. 

Omgekeerd, het ‘communicatieve’ concept van de taal, welke de ontvanger-gerichte 

benadering van vertaling ondersteunt, ziet vertaling als een instrument om betekenis en inhoud 

tussen talen over te dragen. Vanuit dit oogpunt zouden vertalers de culturele en taalkundige 

eigenaardigheden van de brontekst om moeten zetten naar die van de doeltaal. Deze wijze duidt 

op een ‘familiariserende’ vertaling, dat wil zeggen, het opbreken van syntactische 

overeenstemming en omzetten van onbekende juridische termen ten behoeve van helderheid en 

leesbaarheid.  

Derhalve, de huidige gemengde benadering van EU-vertaling is intrinsiek inconsistent 

in termen van richting, en daarom minder dan volledig effectief. Niet volgens de criteria van 

brongerichte vertaling of die van ontvanger-gerichte vertaling, maar volgens beide. Het boek 

bepleit daarom dat EU-vertaling zich zou moeten committeren aan een ontvanger- dan wel een 

brongerichte vertaling. 

8.4 Het Overwegen van een Brongericht Alternatief 

Gegeven de keuze tussen een ontvanger-gerichte en een brongerichte benadering, 
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presenteerde het boek EU een pleitrede voor laatstgenoemde. Het bood drie argumenten die 

aantonen dat een brongerichte benadering van vertaling de taak van EU-vertaling beter in staat 

is om een uniforme interpretatie van de 24 taalversies van EU-wetgeving teweeg te brengen, en 

dus het EU-beleid op het gebied van juridische integratie en taaldiversiteit kan bevorderen. 

De originele empirische analyses van Hof’s jurisprudentie die dit boek presenteerde, 

boden een praktische en een normatief argument ten gunste van een brongerichte benadering 

van de vertaling van de EU. Ten eerste, uit de gegevens blijkt dat de grootst mogelijke 

syntactische overeenstemming en het gebruik van neologismen het risico lijkt te doen afnemen 

van verschillen tussen taalversies die het Hof als een bedreiging ziet voor een uniforme 

interpretatie van de EU-wetgeving. Syntactische verschillen tussen taalversies beslaan een 

aanzienlijk deel van de divergenties die het Hof heeft besproken. Hoewel de verschillen die 

juridische terminologie betroffen minder vaak voorkwamen, zo niet zeldzaam waren, dergelijke 

discrepanties waren ofwel het gevolg van de juridische termen met specifieke nationale 

connotaties in de rechtsstelsels van de betrokken lidstaten, dan wel, opnieuw, van uiteenlopende 

syntax van de zinnen waarin deze wettelijke termen voorkwamen. Bijgevolg, brongerichte 

methodes van EU-vertaling hebben bewezen de gecombineerde beleidsdoelstellingen van 

juridische integratie en taaldiversiteit te kunnen effectueren. Een vermindering van 

discrepanties tussen taalversies verlaagt het risico op een inconsistent begrip van de EU-

wetgeving. Brongerichte methoden van EU vertaling verminderen aldus belemmeringen in de 

interne markt alsook de uitsluiting van burgers die op andere taalversies vertrouwen dan die 

waar het Hof waarde aan pleegt te hechten. 

Ten tweede, vanuit een normatief standpunt, geven de empirische analyses van de 

interpretatiemethoden van het Hof aan dat discrepanties tussen de taalversies van juridische 

integratiewetgeving moeten worden weggenomen door in de eerste plaats tekstuele 

homogeniteit te herstellen. Deze interpretatiestrategie van het Hof signaleert dat een uniforme 

interpretatie wordt bevorderd door taalversies die tekstueel dicht bij de bewoordingen en syntax 

van de brontekst blijven, vooral wanneer de EU-wetgever beoogt juridische integratie te 

bevorderen. In die zin is tekstuele homogeniteit van taalversies steeds noodzakelijker in 

gebieden zoals contractenrecht, waarin de EU-wetgever in toenemende mate verordeningen en 

richtlijnen met volledige harmonisatie clausules wenst te gebruiken. 

Deze praktische en normatieve argumenten geven aan dat de EU-vertalers en juristen-

vertalers niet de voordelen van de brongerichte methodes van de huidige vertaling EU zouden 

moeten prijsgeven met het gebruik van ontvanger-gerichte vertalingsmethoden. Pogingen om 

de helderheid, leesbaarheid of vlotheid te bevorderen zouden niet de benodigde syntactische 

overeenstemming en het gebruik van neologismen ongedaan moeten maken.  

Op het eerste gezicht lijkt deze uitkomst niet erg bevredigend. Immers, fundamentele 

democratische beginselen en die van een transparante overheid vergen dat alle Europeanen in 

staat zijn om zonder taalbarrières daadwerkelijk het hen bindende recht te begrijpen. 

Bovendien, wanneer taalversies onduidelijk zijn, kunnen zij leiden tot verschillende 

interpretaties en aldus de uniforme interpretatie van de EU-wetgeving belemmeren. 

Echter, wat de fundamentele beginselen van de EU vergen van EU-vertaling hangt 

verder af van wat moet worden verstaan onder de begrijpelijkheid en uniformiteit van 

taalversies. Volgens de filosofische implicaties van de ontvanger-gerichte vertaling, omvat 

vertaling de overdracht van berichten en informatie van de ene taal naar de andere, tegen de 

achtergrond van een anderszins buiten-talige werkelijkheid. Dit boek heeft betoogt dat dit 

filosofisch-realistisch concept van taal en vertaling in de kern uiteindelijk onhoudbaar is. Het 

is schuldig aan wat de befaamde twintigste-eeuwse taalfilosoof Donald Davidson's de 'Derde 

Dogma van het Empirisme’ noemt: een onhoudbaar dualisme tussen onze ervaring van de 

wereld en de wereld zelf. Davidson legt uit dat zulk radicaal relativisme net zo onhoudbaar is 

als de veronderstelling dat we buiten de taal om kennis van een wereld kunnen hebben. 
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Brongerichte vertaling lijkt echter ten minste net zo schuldig te zijn aan Davidson derde 

dogma als ontvanger-gerichte vertaling. De constitutieve opvatting van taal die ten grondslag 

ligt aan de brongerichte vertaling houdt immers in dat talen de wereld voortbrengen waarin we 

ons bevinden, zodat het begrip van de overdracht van een bericht van de ene taal naar de andere 

onhoudbaar is. Met andere woorden, brongerichte vertaling lijkt een radicaal talige of 

epistemologische relativisme te impliceren.  

Echter, schijn bedriegt. Volgens Davidson’s ‘Welwillendheidsbeginsel' impliceert 

communicatie onontkoombaar een vermoeden van gedeelde opvattingen over de wereld. In zijn 

opvatting is er niet eens een begin van de vertaling zonder als gegeven aan te nemen dat de 

talen in kwestie commensurabel zijn. Bijgevolg, geen verschil is zo radicaal dat het een niveau 

van gelijkheid uitsluit dat dit verschil begrijpelijk maakt. Dit helpt te verklaringen waarom 

brongerichte vertaling niet ten prooi valt aan een onhoudbaar taalrelativisme. Davidson's 

Welwillendheidsbeginsel onderschrijft, en verklaart de filosofische onderbouwing van 

brongerichte vertaling zoals verwoord door Martin Heidegger's 'Vorgriff' en Hans-Georg 

Gadamer's 'fusie van horizonnen.' Kortom, onderscheid in brongerichte vertaling houdt 

gelijkheid in. Deze is gebaseerd op de gedachte dat er geen verschil is zonder 

gemeenschappelijke deler. In overeenstemming met Davidson’s Welwillendheidsbeginsel keert 

brongerichte vertaling zich dus af van de idee van taalrelativisme. 

Dit derde, theoretische argument vraagt de noties van uniformiteit en verstaanbaarheid 

te herzien en deze daarentegen te begrijpen in termen van het constitutieve concept van taal dat 

aan de brongerichte benadering van vertaling ten grondslag ligt. Dienovereenkomstig, een 

toezegging om uniformiteit van taalversies te bevorderen vergt, om Schleiermacher te 

parafraseren, het brengen van de ontvangers van de 24 taalversies in de richting van de 

autonome juridische taal van de EU. Op deze wijze, helderheid en begrijpelijkheid van 

taalversies vergen niet dat de relatieve curiositeit of eigenaardigheid van de brontekst in de 

doeltaal zou moet worden verhuld. Sterker, aldus begrepen, EU-vertalers en jurist-vertalers 

zouden moeten streven naar syntactische overeenstemming en het gebruik van neologismen ten 

behoeve van helderheid, begrijpelijkheid en uniformiteit. Evenzo is er geen theoretische reden 

om de ontvanger-gerichte strengen van de huidige gemengde benadering van EU-vertaling te 

behouden. 

8.5 De Toepassing en haar Uitdagingen 

Het boek sloot af met het illustreren van de contouren van de implementatie van 

brongerichte EU-vertaling. Hiertoe presenteerde het voorbeelden van recente wetgeving en 

wetgevingsvoorstellen op het gebied van contractenrecht. Deze voorbeelden diende aan te tonen 

hoe neologismen behulpzaam zijn bij het afbakenen van verschillende juridische EU-begrippen 

zoals het herroepingsrecht en hoe een sterkere syntactische overeenstemming het soort 

verschillen voorkomen dat in het verleden instrumenten plaagden. Andere voorbeelden 

benadrukten daarnaast hoe genoemde methoden in elkaar kunnen grijpen, bijvoorbeeld wanneer 

syntactische overeenstemming van juridische definities de EU-wetgever behulpzaam zijn bij 

het invoeren van juridische begrippen van de EU en het verminderen van het risico van 

uiteenlopende terminologische betekenis. 

Het pleidooi van dit boek voor een brongerichte benadering van EU-vertaling erkende 

ook de uitdagingen. Ten eerste, met betrekking tot syntactische overeenstemming, 

verschillende talen sluiten niet in gelijke mate aan bij de Engelse grammaticale regels. Hoe 

groter de verschillen tussen de grammatica van de doeltaal en die van het Engelse brontaal, hoe 

meer het de uiteindelijke taalversie forceert. In feite zouden sommige versies vreemder 

overkomen dan andere, louter omdat de basisregels en structuren van een doeltaal toevallig 

meer afwijken van het Engels brontekst dan van die van andere talen. Echter, dit duidt niet op 
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een beperking maar een karakteristieke eigenschap van een brongerichte benadering van EU 

vertaling. Brongerichte EU-vertaling behelst niet een strikte letterlijke vertaling. Het 

blindelings weerspiegelen van de syntactische structuur van de brontekst zou deze benadering 

te ver doorvoeren. In tegenstelling, het signaleert het unieke karakter daarvan. De reden is dat 

brongerichte vertaling EU niet gelijk is aan brongerichte literaire vertaling, en daarom niet exact 

dezelfde methoden vergt. In literaire vertaling zou de brongerichte aanpak leiden tot vreemde 

of geforceerde vertalingen indien deze de 'zuivere taal' naar voren zouden brengen en de 

intensiteit van de weerstand tussen de brontekst en de doeltaal zouden uitdrukken. Omgekeerd, 

in beginsel beoogt EU-vertaling 'slechts' verschillen tussen taalversies te voorkomen die 

interpretatieproblemen kunnen opleveren. Afgezien van deze doeleinden, rekt een brongerichte 

EU-vertaling de vertalingen van de Engels ontwerptekst niet op. 

Ten tweede, een uitdaging van een brongerichte EU-vertaling met betrekking tot 

neologismen is de beperkte beschikbaarheid van voldoende geschikte neologismen. Ondanks 

het feit dat juridische EU-begrippen ‘bevreemdende’ juridische termen vergt, zal niet zomaar 

elk woord voldoen. Echter, dit hoeft niet altijd een probleem te zijn. Voorstanders van 

brongerichte literaire vertaling benadrukken dat bevreemding noodzakelijkerwijs een zekere 

mate van ‘domesticeren’ of ‘familiariseren’ met zich brengt. De reden is dat een juridische term 

is niet op zichtzelf uitheems is; het is uitheems ten opzichte van de doeltaal waarin zij wordt 

uitgedrukt. Daarom zullen brongerichte EU-vertalers juridische terminologie op een specifieke 

wijze uitheems willen doen verschijnen, één die de ontvanger in staat stelt om de terminologie 

te ervaren alsof hij/zij in staat was geweest om de oorspronkelijke tekst te begrippen in de 

oorspronkelijke taal. Bovendien, de familiariserende trekken van een bevreemdende vertaling 

verwijzen niet naar een compromis tussen een vervreemdende en familiariserende 

vertalingsdoeleinden. Rekening te houden met de nationale taal en rechtsstelsel van de 

ontvanger is hier namelijk geen doel van vertaling; het is een hulpmiddel. De mate van 

domesticatie effectueert de bevreemdende vertaling. Het dient de doelstellingen van een 

brongerichte vertaling op basis van diens onderliggende concepten van taal en vertaling. 

8.6 Concluderende Opmerkingen 

Dit boek bepleitte dat een brongerichte benadering van EU-vertaling is te verkiezen 

boven de huidige gemengde aanpak van de EU-vertalingspraktijken, evenals boven een 

uitsluitend ontvanger-gericht alternatief. Deze brongerichte benadering omvat verder dat de 

Engels taalversie de brontekst en enige authentieke tekst is van Europese wetgeving. Een op 

Engels gebaseerde, brongerichte benadering zou helpen EU-vertaling effectiever uit te voeren 

dan het thans doet: het belooft taalversies van de EU-wetgeving te genereren die een uniforme 

interpretatie en toepassing van EU recht teweegbrengt, zoals vereist door de 

beleidsdoelstellingen van de EU, namelijk om juridische integratie te bevorderen en de 

diversiteit en gelijkheid van Europese talen te beschermen. 

Niettegenstaande deze conclusies heeft dit boek niet het doel gehad om het laatste woord 

te nemen. In feite was het doel van het tegenovergestelde; het stelt een aanmoediging voor om 

verder onderzoek te doen naar het opstellen van wetsteksten in een meertalige omgeving. 

Normatief onderzoek in de politieke wetenschappen is nodig om de politieke levensvatbaarheid 

van de ondersteuning van het Engels als een institutionele en een Europa-wijde lingua franca 

te onderzoeken. Bovendien, taalkundigen, vertalingsspecialisten en terminologen zijn nodig om 

de complexe uitdagingen van het gebruik van neologismen en het handhaven van een hoog 

niveau van syntactische correspondentie uit te werken. Bovendien zijn wetenschappers in de 

rechtsvergelijking essentieel voor het ontwikkelen van een innovatieve methode die het 

mogelijk maakt om empirisch vast te stellen in welke mate nationale rechterlijke instanties 

verschillende taalversies daadwerkelijk gelijkmatig toepassen, hetgeen een vergaande 
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samenvoeging van methoden van rechtsvergelijking en juridische vertaling zal vergen.  

In deze opzichten is dit boek niet zozeer een resolutie maar een uitnodiging. 
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ANNEX: LANGUAGE CASES (1960-2010) 
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Milk Marketing Board of England and 

Wales v Cricket St. Thomas Estate 
[1990] ECR I-01345 

Technical 
Terms 

  Teleological 
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Case C-100/90 
Commission of the European 

Communities v Kingdom of Denmark 
[1991] ECR I-05089 

Technical 
Terms 

  Teleological 

Case C-121/90 
Jeen Lolkes Posthumus v Rinze and 

Anne Oosterwoud 
[1991] ECR I-05833    Literal 

Case C-158/90 
Criminal proceedings against Mario 
Nijs and Transport Vanschoonbeek-

Matterne NV 
[1991] ECR I-06035    Teleological 

Joined 
cases 

C-90/90 and 
C-91/90 

Jean Neu and others v Secrétaire d'Etat 
à l'Agriculture et à la Viticulture 

[1991] ECR I-03617    Literal 

Case C-273/90 Meico-Fell v Hauptzollamt Darmstadt [1991] ECR I-05569    Literal 

Case C-29/91 
Dr. Sophie Redmond Stichting v 

Hendrikus Bartol and others 
[1992] ECR I-03189 

Legal 
Terms 

Nat. 
Conn. 

 Teleological 

Case C-338/90 
Hamlin Electronics GmbH v 
Hauptzollamt Darmstadt 

[1992] ECR I-02333    Teleological 

Case C-54/90 
Weddel & Co. BV v Commission of the 

European Communities 
[1992] ECR I-00871    Literal 

Case C-314/91 Beate Weber v European Parliament [1993] ECR I-01093    Literal 

Case C-34/92 
GruSa Fleisch GmbH & Co. KG v 
Hauptzollamt Hamburg-Jonas 

[1993] ECR I-04147 
Technical 

Terms 
  Teleological 

Case C-212/91 
Angelopharm GmbH v Freie 

Hansestadt Hamburg 
[1994] ECR I-00171    Teleological 

Case C-327/91 
French Republic v Commission of the 

European Communities 
[1994] ECR I-03641 

Ordinary 
Words 

 Tool Literal 

Case C-406/92 
The owners of the cargo lately laden 

on board the ship "Tatry" v the owners 
of the ship "Maciej Rataj" 

[1994] ECR I-05439 
Legal 
Terms 

  Literal 

Case C-341/93 
Danværn Production A/S v 

Schuhfabriken Otterbeck GmbH & Co 
[1995] ECR I-02053 

Legal 
Terms 

Nat. 
Conn. 

 Literal 

Case C-389/93 
Anton Dürbeck GmbH v Bundesamt für 

Ernährung und Forstwirtschaft 
[1995] ECR I-01509 

Technical 
Terms 

 Tool Literal 

Case C-449/93 
Rockfon A/S v 

Specialarbejderforbundet i Danmark 
[1995] ECR I-04291 

Legal 
Terms 

Nat. 
Conn. 

 Teleological 

Joined 
cases 

C-171/94 
and C-
172/94 

Albert Merckx and Patrick Neuhuys v 
Ford Motors Company Belgium SA 

[1996] ECR I-01253 
Legal 
Terms 

Nat. 
Conn. 

 Teleological 

Case C-143/93 
Gebroeders van Es Douane Agenten BV 

v Inspecteur der Invoerrechten en 
Accijnzen 

[1996] ECR I-00431    Literal 

Case C-228/94 
Stanley Charles Atkins v Wrekin District 
Council and Department of Transport 

[1996] ECR I-03633   Tool Literal 

Joined 
cases 

C-267/95 
and C-
268/95 

Merck & Co. Inc., Merck Sharp & 
Dohme Ltd and Merck Sharp & Dohme 
International Services BV v Primecrown 

Ltd, Ketan Himatlal Mehta, Bharat 
Himatlal Mehta and Necessity Supplies 

Ltd and Beecham Group plc v 
Europharm of Worthing Ltd 

[1996] ECR I-06285    Teleological 

Joined 
cases 

C-283/94, C-
291/94 and 
C-292/94 

Denkavit International BV, VITIC 
Amsterdam BV and Voormeer BV v 

Bundesamt für Finanzen 
[1996] ECR I-05063   Tool Literal 

Case C-287/94 
A/S Richard Frederiksen & Co. v 

Skatteministeriet 
[1996] ECR I-04581 

Technical 
Terms 

 Tool Literal 

Case C-298/94 
Annette Henke v Gemeinde Schierke 

and Verwaltungsgemeinschaft Brocken 
[1996] ECR I-04989    Literal 

Case C-44/95 
Regina v Secretary of State for the 

Environment, ex parte: Royal Society 
for the Protection of Birds 

[1996] ECR I-03805   Tool Literal 

Case C-468/93 
Gemeente Emmen v Belastingdienst 

Grote Ondernemingen 
[1996] ECR I-01721   Tool Literal 

Case C-64/95 
Konservenfabrik Lubella Friedrich 

Büker GmbH & Co. KG v Hauptzollamt 
Cottbus 

[1996] ECR I-05105 
Technical 

Terms 
  Literal 

Case C-72/95 
Aannemersbedrijf P.K. Kraaijeveld BV 
e.a. v Gedeputeerde Staten van Zuid-

[1996] ECR I-05403 
Technical 

Terms 
  Teleological 
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Holland 

Case C-84/95 

BosphorusBosphorus Hava Yollari 
Turizm ve Ticaret AS v Minister for 

Transport, Energy and 
Communications and others 

[1996] ECR I-03953    Literal 

Case C-85/95 John Reisdorf v Finanzamt Köln-West [1996] ECR I-06257   Tool Literal 

Case C-130/95 
Bernd Giloy v Hauptzollamt Frankfurt 

am Main-Ost 
[1997] ECR I-04291   Tool Literal 

Case C-143/96 
Leonhard Knubben Speditions GmbH v 

Hauptzollamt Mannheim 
[1997] ECR I-07039    Literal 

Case C-163/95 
Elsbeth Freifrau von Horn v Kevin 

Cinnamond 
[1997] ECR I-05451    Teleological 

Case C-167/95 

Maatschap M.J.M. Linthorst, K.G.P. 
Pouwels en J. Scheren c.s. v Inspecteur 
der Belastingdienst/Ondernemingen 

Roermond 

[1997] ECR I-01195 
Technical 

Terms 
 Tool Literal 

Case C-177/95 
Ebony Maritime SA and Loten 

Navigation Co. Ltd v Prefetto della 
Provincia di Brindisi and others 

[1997] ECR I-01111 
Technical 

Terms 
  Literal 

Case C-2/95 
Sparekassernes Datacenter (SDC) v 

Skatteministeriet 
[1997] ECR I-03017 

Legal 
Terms 

  Teleological 

Case C-219/95 
Ferriere Nord SpA v Commission of the 

European Communities 
[1997] ECR I-04411    Literal 

Case C-248/96 
R.O.J. Grahame and L.M. Hollanders v 

Bestuur van de Nieuwe Algemene 
Bedrijfsvereniging 

[1997] ECR I-06407 
Technical 

Terms 
 Tool Literal 

Case C-259/95 
European Parliament v Council of the 

European Union 
[1997] ECR I-05303    Teleological 

Case C-310/95 
Road Air BV v Inspecteur der 
Invoerrechten en Accijnzen 

[1997] ECR I-02229 
Technical 

Terms 
 Tool Literal 

Case C-389/95 
Siegfried Klattner v Elliniko Dimosio 

(Greek State) 
[1997] ECR I-02719    Literal 

Joined 
cases 

C-64/96 and 
C-65/96 

Land Nordrhein-Westfalen v Kari 
Uecker and Vera Jacquet v Land 

Nordrhein-Westfalen 
[1997] ECR I-03171    Teleological 

Case C-83/96 
Provincia autonoma di Trento and 

Ufficio del medico provinciale di Trento 
v Dega di Depretto Gino SNC 

[1997] ECR I-05001   Tool Literal 

Case C-1/97 
Mehmet Birden v Stadtgemeinde 

Bremen 
[1998] ECR I-07747    Literal 

Case C-149/97 
The Institute of the Motor Industry v 

Commissioners of Customs and Excise 
[1998] ECR I-07053 

Technical 
Terms 

  Teleological 

Case C-210/97 
Haydar Akman v Oberkreisdirektor des 

Rheinisch-Bergischen-Kreises 
[1998] ECR I-07519    Teleological 

Case C-236/97 
Skatteministeriet v Aktieselskabet 

Forsikrinsselskabet Codan 
[1998] ECR I-08679 

Technical 
Terms 

  Literal 

Case C-292/96 
Göritz Intransco International GmbH v 

Hauptzollamt Düsseldorf 
[1998] ECR I-00165   Tool Literal 

Case C-296/95 

The Queen v Commissioners of 
Customs and Excise, ex parte EMU 
Tabac SARL, The Man in Black Ltd, 

John Cunningham 

[1998] ECR I-01605   Tool Literal 

Case C-321/96 
Wilhelm Mecklenburg v Kreis 

Pinneberg - Der Landrat 
[1998] ECR I-03809    Literal 

Case C-360/96 
Gemeente Arnhem and Gemeente 

Rheden v BFI Holding BV 
[1998] ECR I-06821    Literal 

Case C-193/98 Alois Pfennigmann [1999] ECR I-07747    Literal 

Case C-216/97 
Jennifer Gregg and Mervyn Gregg v 

Commissioners of Customs and Excise 
[1999] ECR I-04947    Literal 

Case C-231/97 
A.M.L. van Rooij v Dagelijks bestuur 

van het waterschap de Dommel 
[1999] ECR I-06355 

Technical 
Terms 

  Teleological 
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Case C-235/92 P 
Montecatini SpA v Commission of the 

European Communities 
[1999] ECR I-04539    Literal 

Case C-375/97 General Motors Corporation v Yplon SA [1999] ECR I-05421 
Ordinary 
Words 

  Literal 

Case C-48/98 
Firma Söhl & Söhlke v Hauptzollamt 

Bremen 
[1999] ECR I-07877 

Legal 
Terms 

 Tool Literal 

Case C-6/98 

Arbeitsgemeinschaft Deutscher 
Rundfunkanstalten (ARD) v PRO Sieben 

Media AG, supported by SAT 1 
Satellitenfernsehen GmbH, Kabel 1, K 1 

Fernsehen GmbH 

[1999] ECR I-07599    Teleological 

Case C-99/96 
Hans-Hermann Mietz contre Intership 

Yachting Sneek BV 
[1999] ECR I-02277    Literal 

Case C-12/98 
Miguel Amengual Far v Juan Amengual 

Far 
[2000] ECR I-00527    Literal 

Case C-193/99 
Criminal proceedings against Graeme 

Edgar Hume 
[2000] ECR I-07809    Literal 

Case C-384/98 D. v W. [2000] ECR I-06795 
Technical 

Terms 
 Tool Literal 

Case C-420/98 W.N. v Staatssecretaris van Financiën [2000] ECR I-02847 
Legal 
Terms 

  Teleological 

Case C-425/98 
Marca Mode CV v Adidas AG and 

Adidas Benelux BV 
[2000] ECR I-04861   Tool Literal 

Case C-434/97 
Commission of the European 

Communities v French Republic 
[2000] ECR I-01129    Teleological 

Case C-436/98 
HMIL Ltd v Minister for Agriculture, 

Food and Forestry 
[2000] ECR I-10555    Literal 

Case C-437/97 
Evangelischer Krankenhausverein Wien 
v Abgabenberufungskommission Wien 

and Wein & Co. 
[2000] ECR I-01157    Teleological 

Case C-482/98 
Italian Republic v Commission of the 

European Communities 
[2000] ECR I-10861    Teleological 

Case C-6/99 
Association Greenpeace France and 

Others v Ministère de l'Agriculture et 
de la Pêche and Others 

[2000] ECR I-01651    Literal 

Case C-82/98 P 
Max Kögler v Court of Justice of the 

European Communities 
[2000] ECR I-03855    Literal 

Case C-235/00 
Commissioners of Customs & Excise v 

CSC Financial Services Ltd. 
[2001] ECR I-10237    Literal 

Case C-253/99 
Bacardi GmbH v Hauptzollamt 

Bremerhaven 
[2001] ECR I-06493 

Technical 
Terms 

 Tool Literal 

Case C-268/99 
Aldona Malgorzata Jany and Others v 

Staatssecretaris van Justitie 
[2001] ECR I-08615   Tool Literal 

Case C-277/98 
French Republic v Commission of the 

European Communities 
[2001] ECR I-08453   Tool Literal 

Case C-306/98 

The Queen v Minister of Agriculture, 
Fisheries and Food and Secretary of 
State for the Environment, ex parte 
Monsanto plc, intervener: I Pi Ci SpA 

[2001] ECR I-03279    Literal 

Case C-36/98 
Kingdom of Spain v Council of the 

European Union 
[2001] ECR I-00779 

Technical 
Terms 

  Teleological 

Case C-86/99 
Freemans plc v Commissioners of 

Customs & Excise 
[2001] ECR I-04167 

Legal 
Terms 

  Teleological 

Case C-89/99 
Schieving-Nijstad vof and Others v 

Robert Groeneveld 
[2001] ECR I-05851    Literal 

Case C-132/99 
Kingdom of the Netherlands v 
Commission of the European 

Communities 
[2002] ECR I-02709 

Technical 
Terms 

  Literal 

Case C-174/00 
Kennemer Golf & Country Club v 
Staatssecretaris van Financiën 

[2002] ECR I-03293    Literal 

Case C-256/00 

Besix SA v Wasserreinigungsbau Alfred 
Kretzschmar GmbH & Co. KG (WABAG) 

and Planungs- und 
Forschungsgesellschaft Dipl. Ing. W. 

Kretzschmar GmbH & KG (Plafog) 

[2002] ECR I-01699    Literal 
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Case C-384/00 

Heinrich Bredemeier v 
Landwirtschaftskammer Hannover, 

and Wilhelm Wieggrebe and Irmtraut 
Bredemeier 

[2002] ECR I-04517   Tool Literal 

Case C-109/02 
Commission of the European 

Communities v Federal Republic of 
Germany 

[2003] ECR I-12691    Teleological 

Case C-114/01 AvestaPolarit Chrome Oy [2003] ECR I-08725    Teleological 

Case C-127/00 Hässle AB v Ratiopharm GmbH [2003] ECR I-14781    Teleological 

Case C-135/01 
Commission of the European 

Communities v Federal Republic of 
Germany 

[2003] ECR I-02837   Tool Literal 

Joined 
cases 

C-187/01 
and C-
385/01 

Criminal proceedings against Hüseyin 
Gözütok (C-187/01) and Klaus Brügge 

(C-385/01) 
[2003] ECR I-01345 

Legal 
Terms 

 Tool Literal 

Case C-223/01 
AstraZeneca A/S v 

Lægemiddelstyrelsen 
[2003] ECR I-11809   Tool Literal 

Case C-245/01 
RTL Television GmbH v 

Niedersächsische Landesmedienanstalt 
für privaten Rundfunk 

[2003] ECR I-12489 
Technical 

Terms 
  Teleological 

Case C-257/00 
Nani Givane and Others v Secretary of 

State for the Home Department 
[2003] ECR I-00345    Teleological 

Case C-276/01 Joachim Steffensen [2003] ECR I-03735    Literal 

Case C-305/01 
Finanzamt Groß-Gerau v MKG-

Kraftfahrzeuge-Factoring GmbH 
[2003] ECR I-06729 

Technical 
Terms 

  Teleological 

Case C-378/00 
Commission of the European 

Communities v European Parliament 
and Council of the European Union 

[2003] ECR I-00937   Tool Literal 

Case C-384/01 
Commission of the European 

Communities v French Republic 
[2003] ECR I-04395   Tool Literal 

Case C-40/01 Ansul BV v Ajax Brandbeveiliging BV [2003] ECR I-02439    Literal 

Case C-45/01 
Christoph-Dornier-Stiftung für Klinische 

Psychologie v Finanzamt Gießen 
[2003] ECR I-12911 

Technical 
Terms 

  Teleological 

Case C-8/01 
Assurandør-Societetet et v 

Skatteministeriet 
[2003] ECR I-13711    Literal 

Case C-1/02 
Privat-Molkerei Borgmann GmbH & 

Co. KG v Hauptzollamt Dortmund 
[2004] ECR I-03219 

Ordinary 
Words 

  Teleological 

Case C-152/02 
Terra Baubedarf-Handel GmbH v 
Finanzamt Osterholz-Scharmbeck 

[2004] ECR I-05583    Literal 

Case C-17/01 Finanzamt Sulingen v Walter Sudholz [2004] ECR I-04243 
Ordinary 
Words 

 Tool Literal 

Case C-203/02 
The British Horseracing Board Ltd and 
Others v William Hill Organization Ltd. 

[2004] ECR I-10415    Literal 

Case C-227/01 
Commission of the European 

Communities v Kingdom of Spain 
[2004] ECR I-08253 

Technical 
Terms 

  Teleological 

Case C-338/02 
Fixtures Marketing Ltd v Svenska Spel 

AB 
[2004] ECR I-10497    Literal 

Case C-341/01 
Plato Plastik Robert Frank GmbH v 
Caropack Handelsgesellschaft mbH 

[2004] ECR I-04883    Teleological 

Case C-371/02 
Björnekulla Fruktindustrier AB v 

Procordia Food AB 
[2004] ECR I-05791 

Technical 
Terms 

 Tool Literal 

Case C-382/02 Cimber Air A/S v Skatteministeriet [2004] ECR I-08379   Tool Literal 

Case C-385/02 
Commission of the European 

Communities v Italian Republic 
[2004] ECR I-08121 

Legal 
Terms 

 Tool Literal 

Case C-444/02 
Fixtures Marketing Ltd v Organismos 
prognostikon agonon podosfairou AE 

(OPAP) 
[2004] ECR I-10549    Literal 

Case C-46/02 
Fixtures Marketing Ltd v Oy Veikkaus 

Ab 
[2004] ECR I-10365    Literal 
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Case 188/03 Irmtraud Junk v Wolfgang Kühnel [2005] ECR I-00885 
Legal 
Terms 

Nat. 
Conn. 

 Literal 

Case C-110/03 
Kingdom of Belgium v Commission of 

the European Communities 
[2005] ECR I-02801    Literal 

Joined 
cases 

C-189/02 P, 
C-202/02 P, 
C-205/02 P 
to C-208/02 
P and C-
213/02 P 

Dansk Rørindustri A/S (C-189/02 P), 
Isoplus Fernwärmetechnik 

Vertriebsgesellschaft mbH and Others 
(C-202/02 P), KE KELIT Kunststoffwerk 
GmbH (C-205/02 P), LR af 1998 A/S (C-
206/02 P), Brugg Rohrsysteme GmbH 

(C-207/02 P), LR af 1998 (Deutschland) 
GmbH (C-208/02 P) and ABB Asea 
Brown Boveri Ltd (C-213/02 P) v 

Commission of the European 
Communities 

[2005] ECR I-05425 
Legal 
Terms 

  Literal 

Case C-192/04 

Lagardère Active Broadcast v Société 
pour la perception de la rémunération 
équitable (SPRE) and Gesellschaft zur 

Verwertung von 
Leistungsschutzrechten mbH (GVL) 

[2005] ECR I-07199    Literal 

Case C-203/04 
Gebrüder Stolle GmbH & Co. KG v 

Heidegold Geflügelspezialitäten GmbH 
[2005] ECR I-07239    Literal 

Case C-280/04 Jyske Finans A/S v Skatteministeriet [2005] ECR I-10683    Teleological 

Case C-4/03 
Gesellschaft für Antriebstechnik mbH 

& Co. KG v Lamellen und 
Kupplungsbau Beteiligungs KG 

[2005] ECR I-06509    Teleological 

Case C-329/03 
Trapeza tis Ellados AE v Banque 

Artesia 
[2005] ECR I-09341    Literal 

Case C-336/03 
easyCar (UK) Ltd v Office of Fair 

Trading 
[2005] ECR I-01947   Tool Literal 

Case C-428/02 
Fonden Marselisborg Lystbådehavn v 

Skatteministeriet and Skatteministeriet 
v Fonden Marselisborg Lystbådehavn 

[2005] ECR I-01527 
Technical 

Terms 
  Teleological 

Case C-135/03 
Commission of the European 

Communities v Kingdom of Spain 
[2005] ECR I-06909 

Technical 
Terms 

 Tool Literal 

Case C-495/03 
Intermodal Transports BV v 

Staatssecretaris van Financiën 
[2005] ECR I-08151    Literal 

Case C-498/03 
Kingscrest Associates Ltd and 

Montecello Ltd v Commissioners of 
Customs & Excise 

[2005] ECR I-04427 
Technical 

Terms 
 Tool Literal 

Case C-86/03 
Hellenic Republic v Commission of the 

European Communities 
[2005] ECR I-10979   Tool Literal 

Case C-125/05 
VW-Audi Forhandlerforeningen, acting 

on behalf of Vulcan Silkeborg A/S v 
Skandinavisk Motor Co. A/S 

[2006] ECR I-07637   Tool Literal 

Case C-167/04 P 
JCB Service v Commission of the 

European Communities 
[2006] ECR I-08935    Literal 

Case C-169/04 
Abbey National plc and Inscape 

Investment Fund v Commissioners of 
Customs & Excise 

[2006] ECR I-04027 
Technical 

Terms 
 Tool Literal 

Case C-174/05 

Stichting Zuid-Hollandse 
Milieufederatie and Stichting Natuur 
en Milieu v College voor de toelating 

van bestrijdingsmiddelen 

[2006] ECR I-02443 
Ordinary 
Words 

  Teleological 

Joined 
cases 

C-181/04 to 
C-183/04 

Elmeka NE v Ypourgos Oikonomikon [2006] ECR I-08167    Teleological 

Case C-221/04 
Commission of the European 

Communities v Kingdom of Spain 
[2006] ECR I-04515   Tool Literal 

Case C-300/05 
Hauptzollamt Hamburg-Jonas v ZVK 

Zuchtvieh-Kontor GmbH 
[2006] ECR 

I - 
11169 

   Teleological 

Case C-316/05 Nokia Corp. v Joacim Wärdell [2006] ECR I-12083    Literal 

Case C-353/04 
Nowaco Germany GmbH v 

Hauptzollamt Hamburg-Jonas 
[2006] ECR I-07357 

Technical 
Terms 

  Literal 

Case C-380/03 
Federal Republic of Germany v 

European Parliament and Council of 
[2006] ECR I-11573 

Technical 
Terms 

 Tool Literal 
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the European Union 

Case C-401/05 
VDP Dental Laboratory NV v 

Staatssecretaris van Financiën 
[2006] ECR I-12121    Literal 

Case C-413/04 
European Parliament v Council of the 

European Union 
[2006] ECR I-11221   Tool Literal 

Case C-414/04 
European Parliament v Council of the 

European Union 
[2006] ECR I-11279    Literal 

Case C-5/05 
Staatssecretaris van Financiën v B. F. 

Joustra 
[2006] ECR I-11075   Tool Literal 

Case C-152/01 
Kyocera Electronics Europe GmbH v 

Hauptzollamt Krefeld 
[2007] ECR I-13821 

Ordinary 
Words 

  Teleological 

Case C-270/05 
Athinaïki Chartopoïïa AE v L. 

Panagiotidis and Others 
[2007] ECR I-01499 

Technical 
Terms 

Nat. 
Conn. 

 Teleological 

Case C-289/05 
Länsstyrelsen i Norrbottens län v Lapin 

liitto 
[2007] ECR I-01965   Tool Literal 

Case C-330/05 
Criminal proceedings against Fredrik 

Granberg 
[2007] ECR I-09871    Literal 

Case C-34/04 
Commission of the European 

Communities v Kingdom of the 
Netherlands 

[2007] ECR I-01387    Literal 

Case C-363/05 

JP Morgan Fleming Claverhouse 
Investment Trust plc and The 

Association of Investment Trust 
Companies v The Commissioners of 

HM Revenue and Customs 

[2007] ECR I-05517 
Technical 

Terms 
  Teleological 

Case C-400/06 
Codirex Expeditie BV v Staatssecretaris 

van Financiën 
[2007] ECR I-07399 

Technical 
Terms 

 Tool Literal 

Case C-408/06 
Landesanstalt für Landwirtschaft v 

Franz Götz 
[2007] ECR I-11295 

Technical 
Terms 

  Teleological 

Case C-409/04 
The Queen, on the application of 

Teleos plc and Others v Commissioners 
of Customs & Excise 

[2007] ECR I-07797 
Ordinary 
Words 

  Teleological 

Case C-455/05 
Velvet & Steel Immobilien und Handels 

GmbH v Finanzamt Hamburg-
Eimsbüttel 

[2007] ECR I-03225 
Legal 
Terms 

  Teleological 

Case C-457/05 
Schutzverband der Spirituosen-

Industrie eV v Diageo Deutschland 
GmbH 

[2007] ECR I-08075    Teleological 

Case C-458/05 
Mohamed Jouini and Others v Princess 

Personal Service GmbH (PPS) 
[2007] ECR I-07301 

Legal 
Terms 

Nat. 
Conn. 

 Teleological 

Case C-486/06 
BVBA Van Landeghem v Belgische 

Staat 
[2007] ECR I-10661 

Technical 
Terms 

 Tool Literal 

Case C-56/06 
Euro Tex Textilverwertung GmbH v 

Hauptzollamt Duisburg 
[2007] ECR I-04859    Teleological 

Case C-62/06 

ZF ZefeserFazenda Pública - Director 
Geral das Alfândegas v ZF Zefeser - 

Importação e Exportação de Produtos 
Alimentares Lda 

[2007] ECR I-11995 
Technical 

Terms 
 Tool Literal 

Case C-63/06 
UAB Profisa v Muitinės departamentas 

prie Lietuvos Respublikos finansų 
ministerijos 

[2007] ECR I-03239 
Technical 

Terms 
  Literal 

Case C-64/04 
Commission of the European 

Communities v United Kingdom of 
Great Britain and Northern Ireland 

[2007] ECR I-02623    Literal 

Case C-426/05 
Tele2 Telecommunication GmbH v 

Telekom-Control-Kommission 
[2008] ECR I-00685 

Ordinary 
Words 

  Teleological 

Case C-306/06 
01051 Telecom GmbH v Deutsche 

Telekom AG 
[2008] ECR I-01923    Literal 

Case C-187/07 
Criminal proceedings against Dirk 

Endendijk 
[2008] ECR I-02115 

Technical 
Terms 

  Literal 

Case C-279/06 
CEPSA Estaciones de Servicio SA v LV 

Tobar e Hijos SL 
[2008] ECR I-06681    Teleological 

Case C-239/07 Julius Sabatauskas and Others [2008] ECR I-07523 
Ordinary 
Words 

  Teleological 



 

216 

Case C-248/07 
Trespa International BV v Nova Haven- 

en Vervoerbedrijf NVHaven- en 
Vervoerbedrijf NV 

[2008] ECR I-08221    Literal 

Case C-375/07 
Staatssecretaris van Financiën v 

Heuschen & Schrouff Oriëntal Foods 
Trading BV 

[2008] ECR I-08691    Literal 

Case C-317/07 Lahti Energia Oy [2008] ECR I-09051    Literal 

Case C-306/07 
Ruben Andersen v Kommunernes 

Landsforening 
[2008] ECR I-10279    Literal 

Case C-517/07 
Afton Chemical Ltd v The 

Commissioners for Her Majesty's 
Revenue & Customs 

[2008] ECR I-10427    Literal 

Case C-311/06 
Consiglio Nazionale degli Ingegneri v 
Ministero della Giustizia and Marco 

Cavallera 
[2009] ECR I-00415    Literal 

Case C-270/07 
Commission of the European 

Communities v Federal Republic of 
Germany 

[2009] ECR I-01983    Literal 

Case C-134/08 
Hauptzollamt Bremen v J. E. Tyson 

Parketthandel GmbH hanse j. 
[2009] ECR I-02875    Literal 

Case C-542/07 P 

Imagination Technologies Ltd v Office 
for Harmonisation in the Internal 

Market (Trade Marks and Designs) 
(OHIM) 

[2009] ECR I-04937    Literal 

Case C-32/08 

Fundación Española para la Innovación 
de la Artesanía (FEIA) v Cul de Sac 

Espacio Creativo SL and Acierta 
Product & Position SA 

[2009] ECR I-05611    Literal 

Case C-482/07 
AHP Manufacturing BV v Bureau voor 

de Industriële Eigendom 
[2009] ECR I-07295   Tool Literal 

Case C-44/08 
Akavan Erityisalojen Keskusliitto AEK ry 

and Others v Fujitsu Siemens 
Computers Oy 

[2009] ECR I-08163    Literal 

Case C-199/08 
Erhard Eschig v UNIQA 
Sachversicherung AG 

[2009] ECR I-08295 
Ordinary 
Words 

  Literal 

Case C-347/08 
Vorarlberger Gebietskrankenkasse v 

WGV-Schwäbische Allgemeine 
Versicherungs AG 

[2009] ECR I-08661 
Technical 

Terms 
  Literal 

Case C-263/08 
Djurgården-Lilla Värtans 

Miljöskyddsförening v Stockholms 
kommun genom dess marknämnd 

[2009] ECR I-09967 
Technical 

Terms 
  Teleological 

Joined 
cases 

C-261/08 
and C-
348/08 

María Julia Zurita García (C-261/08) 
and Aurelio Choque Cabrera (C-

348/08) v Delegado del Gobierno en la 
Región de Murcia 

[2009] ECR I-10143 
Ordinary 
Words 

  Literal 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


