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Are “Unprivileged Belligerents”
Protected by the Civilians
Convention and, If So, How"?

MARTEN ZWANENBURG* H

1. INTRODUCTION

During the diplomatic conference which drafted and adopted the four Geneva
Conventions of 1949, one of the Dutch representatives stated:

That persons who do not fall under Article 3 [now Article 4 GC III] are
automatically protected by other Conventions is certainly untrue. The
Civilians Convention, for instance, deals only with civilians under certain
circumstances; such as civilians in an occupied country or civilians who are
living in a belligerent country, but it certainly does not protect civilians who
are in the battlefield, taking up arms against the adverse party. These people,
if they do not belong to Article 3, and if they fall into the hands of the adverse
party, might be shot and that is a decision which we do not want to leave in
the hands of one man.!

* Marten Zwanenburg is a Professor of Military Law at the University of Amsterdam and at the
Faculty of Military Sciences of the Netherlands Defence Academy.

1. Final Record of the Diplomatic Conference of Geneva of 1949, vol. II-B (1949), 271, 13th
Plenary Meeting, July 26, 1949 (Captain Mouton).

Marten Zwanenburg, Are “Unprivileged Belligerents” Protected by the Civilians Convention and, If So, How?
In: Givilian Protection in Armed Conffict. Edited by: Jelena Pejic and Captain Margaret Kotlik,
Oxford University Press. © Marten Zwanenburg 2025. DOI: 10.1093/050/9780197793176.003.0002

GZ0Z J8qWIBAON g UO J8Sn WepIs)swy UBA NBNSISAIUN A] #/99SHE | S/191dey2/00009/5400q/woo dno-oiwspese/:sdny woJj papeojumoq



26 PART ONE: FOUNDATIONAL ISSUES

This prompted a representative of the Soviet Union to reply that “[i]f a person is
not recognized as a prisoner of war . . ., such a person would then be a civilian and
would enjoy the full protection afforded by the Civilians Convention.”?

These statements reflect the fact that the personal scope of application of the
Fourth Geneva Convention (GC IV) was a highly contentious issue at the confer-
ence. Unfortunately, this has remained the case, from the adoption of the final text
of GC IV to the present day. The bulk of the protections in the treaty apply only
to “protected persons.” Article 4 of the Convention defines who is and who is not
a “protected person.” Under the first paragraph of the article, protected persons
are “those who, at a given moment and in any manner whatsoever, find them-
selves, in case of a conflict or occupation, in the hands of a Party to the conflict or
Occupying Power of which they are not nationals.” The rest of the article excludes
certain categories of persons from the definition, including persons protected by
one of the three other Geneva Conventions. This seems to suggest that, under
the Geneva Conventions, persons are either combatants protected by Geneva
Conventions I-III, or, as long as they meet the nationality criteria in Article 4 GC
IV, “protected persons” covered by GC IV.

On closer inspection, however, the issue is not so clear. There are some who
submit that there is a third category of persons, often referred to as “unlawful
combatants” or “unprivileged belligerents,” who are neither lawful combatants
nor civilians to whom GC IV applies.* Although different definitions of the term
“unprivileged belligerent” are used, it essentially denotes persons who directly
participate in hostilities against the adversary in an international armed conflict
without being entitled to combatant and therefore prisoner of war (POW) status
upon capture.* This has been referred to as the “restrictive interpretation” of GC
IV or the “total exclusionary theory.”® Others do not go so far as to argue that there
is a third class of persons who are neither combatants nor civilians, but contend
that certain categories of civilians are either not protected by GC IV as a whole,

2. Id. (Mr. Morosov).

3. See, e.g., Ingrid Detter, The Law of War and Illegal Combatants, 75 GEORGE WASHINGTON
Law REVIEW 1049, 1064 (2007); Robert K. Goldmann & Brian D. Tittemore, Unprivileged
Combatants and the Hostilities in Afghanistan: Their Status and Rights under International
Humanitarian and Human Rights Law, AMERICAN SOCIETY OF INTERNATIONAL Law 38 (2002).

4. See, inter alia, Jelena Pejic, “Unlawful/Enemy Combatants”: Interpretations and Consequences,
in INTERNATIONAL LAwW AND ARMED CONFLICTS: EXPLORING THE FAULTLINES 335, 337-38
(Michael N. Schmitt & Jelena Pejic eds., 2007). The U.S. Department of Defense Law of War
Manual states: ““‘Unlawful combatants’ or ‘unprivileged belligerents’ are persons who, by en-
gaging in hostilities, have incurred one or more of the corresponding liabilities of combatant
status (e.g., being made the object of attack and subject to detention), but who are not entitled to
any of the distinct privileges of combatant status (e.g., combatant immunity and POW status)”
U.S. OFFICE OF THE GENERAL COUNSEL, DEPARTMENT OF DEFENSE LAW OF WAR MANUAL §
102 (2015) [hereinafter U.S. DoD Law oF WAR MANUAL].

5. Yutaka Arai-Takahashi, Unprivileged (Unlawful) Belligerents Captured on a Battlefield and the
Geneva Conventions, 48 ISRAEL YEARBOOK ON HUMAN RIGHTS 63, 74 (2018).
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“Unprivileged Belligerents” under GC IV 27

or not protected by parts thereof. This interpretation has been referred to as the
“intermediate theory” regarding the scope of application of GC IV. It does not
per se exclude the possibility that “unprivileged belligerents” could be protected
persons. It will be referred to as the “intermediate theory” in this chapter. Within
this theory, different interpretations can be distinguished. One interpretation is
that GC IV only covers “unprivileged belligerents” in occupied territory or if they
are aliens in enemy territory. Under this view, “unprivileged belligerents” in the
territory of their own State which is not occupied are excluded from the entire
framework of GC IV.6

A second interpretation under the “intermediate theory” is that “unprivileged
belligerents” in the territory of their own State which is not occupied are not
fully excluded from protection under GC IV. Rather, they are only excluded from
the protection of Part III of GC IV, while still benefiting from the provisions in
Part I1.7 This appears to be the interpretation adopted in the U.S. Department of
Defense (DoD) Law of War Manual. The manual states in Paragraph 10.3.2.2:

To be entitled to the protections provided under the GC for “protected per-
sons,” a person must be located in either (1) occupied territory or (2) the
home territory of a party to the conflict. The references in the GC that limit
the scope of protections for protected persons to those “in the territory of a
Party to the conflict” refer to the home territory of the party to the conflict in
whose hands the protected person finds himself or herself.®

It may be noted that this text refers to exclusion from protections afforded to
“protected persons,” and not to the protections which are granted to a wider group
of persons in Part IT of GC IV.

The question of the personal scope of application of GC IV gained partic-
ular prominence due to the decision by the United States in the early 2000s to

6. Richard Baxter, So-Called “Unprivileged Belligerency™ Spies, Guerrillas, and Saboteurs,
28 BRITISH YEARBOOK OF INTERNATIONAL Law 323, 329 (1951); Jason Callen, Unlawful
Combatants and the Geneva Conventions, 44 VIRGINIA JOURNAL OF INTERNATIONAL LAaw 1025,
1038-39 (2004).

7. Arai-Takahashi, supra note 5, at 76; Derek Jinks, The Declining Significance of POW Status, 45
HARVARD INTERNATIONAL LAW JOURNAL 367, 381 (2004).

8. US. DoD Law orF WAR MANUAL, supra note 4, at §$ 670-71. The manual also explains that
“unprivileged belligerents” are not per se excluded from “protected person” status, from which it
may be concluded that it does not follow the “restrictive interpretation”” Id. at § 671, § 10.3.2.4.
The manual is somewhat confusing in that it could also be read as suggesting that there is a
third category of persons, who are neither combatants nor civilians: “Although seldom explic-
itly recognized as a class in law of war treaties, the category of unprivileged belligerent may be
understood as an implicit consequence of creating the classes of lawful combatants and peaceful
civilians. The concept of unprivileged belligerency, i.e., the set of legal liabilities associated with
unprivileged belligerents, may be understood in opposition to the rights, duties, and liabilities
of lawful combatants and peaceful civilians” Id. at § 102, € 4.3.1.
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28 PART ONE: FOUNDATIONAL ISSUES

deny the protection of GC IV to detainees in Afghanistan and Iraq, which it in-
itially referred to as “unlawful combatants” and subsequently as “unprivileged
belligerents.” It has remained topical since.

A considerable amount of ink has been spilled in academic literature on the
issue of the personal scope of application of GC IV and, in particular, the status
under international humanitarian law (IHL) of “unprivileged belligerents” This
chapter does not intend to recapitulate the ground already covered.’ Rather, it
aims to provide an overview and appreciation of the main salient issues in the
debate, focusing on the issue of “unprivileged belligerents” It will do so taking
the rules of treaty interpretation as a starting point. After all, determining the
meaning of the terms of Article 4 GC IV in its context is essentially a question of
treaty interpretation. The established rules of interpretation set out in the Vienna
Convention on the Law of Treaties (VCLT) will be relied on.

This chapter is structured as follows: after the introduction, the main rules of
treaty interpretation are discussed in section 2. The next section (section 3) will
focus on the textual interpretation of Article 4 GC IV in the context of the treaty
as a whole. Section 4 will look at whether the travaux préparatoires of GCs IV and
I1I shed further light on the scope of application of GC IV. Sections 3 and 4 will
argue that there are strong reasons to conclude that civilians, including but not
limited to civilians who qualify as unprivileged belligerents, who find themselves
in the hands of a party to the conflict in territory of their home State that is not oc-
cupied, do not benefit from the protections of an important part of GC IV. Section
5 will clarify that this does not mean that they enjoy no IHL protection at all, by
setting out the minimum safeguards that do apply to them. A “protection gap”
is still left, however. Section 6 discusses an approach that has been put forward
to close it, by using a broad interpretation of the notion of “occupation” for the
purposes of GC IV. It will conclude that such an approach, while laudable, is not
convincing. The chapter concludes with a few final remarks (section 7).

2. THE RULES OF TREATY INTERPRETATION

The main source for the rules of treaty interpretation is the VCLT. The rules on
treaty interpretation in the VCLT, specifically Articles 31-32, are widely used by
States and international and national courts and tribunals. It has been stated that
they can now be identified as generally applicable to all treaties.”® Article 31 VCLT
sets out the general rule of treaty interpretation:

9. This chapter will not, for example, discuss issues surrounding nationality and the role it plays
in determining who is protected.

10. RICHARD GARDINER, TREATY INTERPRETATION 6 (2015).
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“Unprivileged Belligerents” under GC IV 29

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:
(a)any agreement relating to the treaty which was made between all the

parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in
connection with the conclusion of the treaty and accepted by the
other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a)any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation;

(c)any relevant rules of international law applicable in the relations
between the parties.

4. A special meaning shall be given to a term if it is established that the
parties so intended.

Article 31 does not provide a hierarchy between the various means of interpreta-
tion that are part of the general rule. As a consequence, the various means set forth
in Article 31 must be considered to be of equal value. They are to be considered in
one (and the same) process of application: they are part of one “single combined
operation”!!

Article 32 VCLT provides for supplementary means of interpretation. These
may be used to confirm the meaning resulting from the application of Article 31
or to determine the meaning when the interpretation according to Article 31: (a)
leaves the meaning ambiguous or obscure, or (b) leads to a result that is manifestly
absurd or unreasonable. Article 32 does not contain an exhaustive list of supple-
mentary means of interpretation. It only provides that such means include the
preparatory work of the treaty and the circumstances of its conclusion. What sup-
plementary means may be considered along with those mentioned in the text has
not yet been established conclusively in practice or doctrine.'* There is no doubt,
however, that the subsequent practice of States not meeting the criteria of Article
31 qualifies as another supplementary means of interpretation.'

11. MARK VILLIGER, COMMENTARY ON THE VIENNA CONVENTION ON THE LAW OF TREATIES
435 (2009).

12. Oliver Dérr & Kirsten Schmalenbach, Article 32: Supplementary Means of Interpretation,
in THE VIENNA CONVENTION ON THE LAW OF TREATIES 617, 626 (Oliver Dorr & Kirsten
Schmalenbach eds., 2012).

13. See VILLIGER, supra note 11, at 446.
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30 PART ONE: FOUNDATIONAL ISSUES

Although the VCLT was adopted decades after the Geneva Conventions, it is
legitimate to apply the former treaty’s rules of treaty interpretation to the latter.
This is because it is now broadly accepted that the provisions on interpretation of
treaties contained in Articles 31 and 32 of the VCLT reflect preexisting customary
international law.* This conclusion is buttressed by the fact that the International
Court of Justice, as well as many other international courts and tribunals, have
applied the VCLT’s rules to treaties concluded before the entry into force of the
VCLT. It is therefore common for States, courts, and commentators to use the
VCLT’s rules to interpret the Geneva Conventions.'®

3. ARTICLE 4 GC IV IN ITS CONTEXT

As set out in the preceding, the “general rule” of treaty interpretation is that a
treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to its terms in their context and in the light of the treaty’s object and
purpose. The main provision that needs to be interpreted to determine the scope
of application of GC IV is Article 4(1), which was reproduced in section 1 above.
The text of the paragraph seems all embracing:'® all persons would be protected as
long as they find themselves in the hands of a party to the conflict or occupying
power. It is important to point out that, pursuant to the prevailing interpretation,
the expression “in the hands of” in Article 4(1) GC IV should be understood in
a very general sense. It refers not (only) to a person physically held by the enemy.
It is sufficient for a person to be in the territory of a party to the conflict or in oc-
cupied territory for them to be deemed in the hands of the power concerned.'” It
has been suggested, including in the U.S. DoD Law of War Manual, that the words
“find themselves” imply an element of happenstance or coincidence. For example,
persons who deliberately travel to an occupied State to fight against the occupying
power would not “find themselves” in the hands of the occupying power. On this
view, the words “find themselves in the hands of” and “are in the hands of” should
not be equated because if the drafters had intended to mean “are” they could have

14. GARDINER, supra note 10, at 13.

15. See, e.g., Kubo Macdk, The Role of International Human Rights Law in the Interpretation of the
Fourth Geneva Convention, 52 ISRAEL YEARBOOK ON HUMAN RIGHTS 219, 222 (2022).

16. Knut Dormann, The Legal Situation of “Unlawful Combatants/Unprivileged Belligerents,” 85
INTERNATIONAL REVIEW OF THE RED CRoOSS 45, 48 (2003).

17. OscAR M. UHLER ET AL., COMMENTARY TO GENEVA CONVENTION IV RELATIVE TO THE
PROTECTION OF CIVILIAN PERSONS IN TIME OF WAR (1958) [hereinafter 1958 Commentary];
UNITED KINGDOM MINISTRY OF DEFENCE, MINISTRY OF DEFENCE LAW OF WAR MANUAL 224
(2004) [hereinafter UK. LAW OF WAR MANUAL].
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“Unprivileged Belligerents” under GC IV 31

simply used that word.'® It seems more likely that if the drafters had wanted to ex-
clude a category of persons from Article 4 GC IV by assigning a specific meaning
to the term “find themselves in the hands of,” they would have done so explicitly.
The words “at a given moment and in any manner whatsoever” also suggest that
the term “find themselves in the hands of” was not intended to be interpreted re-
strictively. In conformity with this reasoning, a broad understanding of the latter
term is the majority view today."

The rest of Article 4 expressly excludes certain categories of persons from the
definition of “protected person.” Paragraph 2 excludes nationals of a State which
is not bound by GCIV. It also excludes nationals of a neutral State who find them-
selves in the territory of a belligerent State, and nationals of a co-belligerent State,
while the State of which they are nationals has normal diplomatic representation
in the State in whose hands they are. Finally, Article 4(4) provides that persons
protected by Geneva Conventions I-IIT shall not be considered protected persons
within the meaning of GC IV. These exclusions from the “protected persons” def-
inition are not contentious.

This is not the case for other purported exclusions, however. It may be recalled
that supporters of the “total exclusionary theory” argue that “unprivileged
belligerents” are excluded from the protection of GC IV as a whole. This would
apply regardless of where “unprivileged belligerents” are found. In other words,
they would not be protected by the treaty whether found in enemy territory, occu-
pied territory, or on the battlefield. It may be noted that the text of Article 4 does
not exclude “unprivileged belligerents” as such from the definition of “protected
person.” Thus, it does not provide any support for the “total exclusionary theory”
According to arguments put forward in support of this theory, belligerents must
distinguish themselves from the civilian population, failing which they lose pro-
tection under IHL. Ingrid Detter states in rather sweeping terms:

[T]hroughout the history of warfare there has been a rule that those who do
not openly show that they are belligerents, especially by wearing a uniform,
are excluded from protective rules of the law of war.?’

Proponents of this theory also frequently refer to the judgment of the U.S. Supreme
Court in Ex parte Quirin, which states:

18. UNITED STATES DEPARTMENT OF JUSTICE, “PROTECTED PERSON” STATUS IN OCCUPIED
IRAQ UNDER THE FOURTH GENEVA CONVENTION, MEMORANDUM FOR THE COUNSEL TO THE
PrESIDENT 51 (Mar. 18, 2004).

19. WiLL1AM H. BOOTHBY & WOLFF HEINTSCHEL VON HEINEGG, THE LAW OF WAR: A DETAILED
ASSESSMENT OF THE US DEPARTMENT OF DEFENSE LAW OF WAR MANUAL 248-49 (2018); U.K.
Law oF WAR MANUAL, supra note 17, at 224.

20. Detter, supra note 3, at 1064.
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32 PART ONE: FOUNDATIONAL ISSUES

By universal agreement and practice, the law of war draws a distinction be-
tween the armed forces and the peaceful populations of belligerent nations
and also between those who are lawful and unlawful combatants. Lawful
combatants are subject to capture and detention as prisoners of war by op-
posing military forces. Unlawful combatants are likewise subject to capture
and detention, but in addition they are subject to trial and punishment by
military tribunals for acts which render their belligerency unlawful.*!

Neither argument is very persuasive. As regards Ex parte Quirin, the judgment
predates the Geneva Conventions. Therefore, it has no obvious role to play in the
interpretation of these treaties. The situation would perhaps be different if the judg-
ment had played a role in the drafting of the conventions, but there is no indication
that this was the case.

Asregards Article 4 GCIV itself, there is nothing in the text of GCIV that supports
the theory. On the contrary, the existence of a derogation clause in Article 5 GC IV
points in the opposite direction.?? The clause limits the rights of precisely the class
of persons who would be excluded from GC IV protection based on the total ex-
clusionary theory.” If such persons were indeed excluded, why would Article 5 be
needed??* Another counterindication is Article 45(3) of Additional Protocol I (AP
I). This provision contains an implicit confirmation of the interpretation according
to which at least certain “unprivileged belligerents” are protected persons as long
as they fulfill the nationality criteria of Article 4 GC IV.** Moreover, the total exclu-
sionary theory is also difficult to reconcile with the humanitarian object and purpose

21. Ex parte Quirin, 317 U.S. 1, 30-31 (1942). Detter refers to this judgment, as does Dinstein.
Detter, supra note 3, at 1049; Yoram Dinstein, Unlawful Combatancy, 32 ISRAEL YEARBOOK ON
HumaN RiGHTS 247, 249 (2002).

22. The first two paragraphs of Article 5, which are the most relevant here, read:

Where, in the territory of a Party to the conflict, the latter is satisfied that an individual
protected person is definitely suspected of or engaged in activities hostile to the secu-
rity of the State, such individual person shall not be entitled to claim such rights and
privileges under the present Convention as would, if exercised in the favour of such
individual person, be prejudicial to the security of such State.

Where in occupied territory an individual protected person is detained as a spy or
saboteur, or as a person under definite suspicion of activity hostile to the security of the
Occupying Power, such person shall, in those cases where absolute military security so
requires, be regarded as having forfeited rights of communication under the present
Convention.

23. Pejic, supra note 4, at 340.
24. Dérmann, supra note 16, at 50.

25.1d. at 50-51.
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“Unprivileged Belligerents” under GC IV 33

of GC1V, and does not find support in the travaux préparatoires (as discussed further
in section 4).%¢

There is also little State practice supporting the theory. This author has
been able to identify only one possible example. The Russian law of war
manual states that a “civilian is any person present in the area of combat op-
erations, who is not a member of armed forces and refrains from any act of
hostility”?” The implication is that an unprivileged belligerent is not a civilian, and a
fortiori cannot be a “protected person” Other State practice rejects this view. Israel
argued for recognition by the Israeli Supreme Court of a third category of person,
neither civilian nor combatant, in the so-called Targeted Killings Case. It was denied
by the Court, which held that “[iJn our opinion, as far as existing law goes, the
data before us are not sufficient to recognize this third category. That is the case ac-
cording to the current state of international law, both international treaty law and
customary international law.”?® Other State practice also rejects the view that there
is a third category between civilian and combatant. This includes practice from the
Netherlands, as well as other States.” The German law of war manual states:

Any person without combatant status who has directly taken part in
hostilities and is not entitled to prisoner-of-war status, will, if he or she fulfils
the nationality criteria . . . , generally be treated as a protected person in ac-
cordance with the Fourth Geneva Convention.*

The Danish military manual also excludes the existence of a third category, stating
that “THL does not recognise any intermediate categories; a person is either a ci-
vilian or a combatant.”*! The same goes for the French and New Zealand manuals
on the law of war.”> Based on the preceding, it is concluded that the “total exclu-
sionary theory” must be rejected.”

26. Arai-Takahashi, supra note 5, at 75.

27. RUSSIAN MINISTRY OF DEFENSE, MANUAL ON INTERNATIONAL HUMANITARIAN LAW FOR
ARMED FORCES OF THE RUSSIAN FEDERATION (2001), unofficial English translation, reproduced
in 99 INTERNATIONAL LAw STUDIES 773, 779 (2022).

28. HCJ 769/02 Public Committee against Torture in Israel v. Government of Israel, 62(1) PD
507, € 28 (2006) (Isr.), reprinted in 46 INTERNATIONAL LEGAL MATERIALS 373.

29. Handelingen II (Parliamentary papers) 2005-2006, nr. 59, at 3826.

30. FEDERAL MINISTRY OF DEFENCE (Germany), ZDV 15/2, Law oF ARMED CONFLICT
MANUAL € 48 (2013

31. MINISTRY OF DEFENCE, MILITARY MANUAL ON INTERNATIONAL LAW RELEVANT TO DANISH
ARMED FORCES IN INTERNATIONAL OPERATIONS 166 (2016).

32. FRENCH MINISTRY OF DEFENCE, MANUEL DE DROIT DES OP‘RATIONS MILITAIRES 110
(2022); NEw ZEALAND DEFENCE FORCE, MANUAL OF ARMED FORCES, VOL. 4, LAW OF ARMED
CONFLICT 6-7 (2017).

33. Dérmann, supra note 16, at 50-52; Pejic, supra note 4, at 342.
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34 PART ONE: FOUNDATIONAL ISSUES

As noted in the introduction, the “intermediate” interpretation of the scope of
application of GC IV does not go so far as to suggest that there is a third category
of persons who are neither (lawful) combatants nor civilians. It was explained
that two different interpretations can be distinguished within this theory. One
interpretation is that GC IV only covers “unprivileged belligerents” in occupied
territory or if they are aliens in enemy territory. Under this view, “unprivileged
belligerents” in the territory of a non-occupied home State are excluded from the
entire framework of GC IV.** This interpretation will be referred to as the “narrow
intermediate theory” It may be noted that in contrast to the “total exclusionary
theory,” unprivileged belligerents do fall within the personal scope of GC IV, but
only if they are found in certain territories. The second interpretation under the
“intermediate theory” is that “unprivileged belligerents” in the non-occupied ter-
ritory of their own State are only excluded from the protection of Part III of GC
IV, but benefit from the provisions in Part I1.** This interpretation will be referred
to as the “broad intermediate theory”

Proponents of the “narrow intermediate theory” stress that Article 4 GC should
be read together with Article 5 GC IV. This accords, in principle, with the rules of
treaty interpretation, pursuant to which the totality of a treaty should be taken into
account when interpreting a specific provision. Proponents of the “narrow interme-
diate theory” argue that persons participating in hostilities who fail to qualify for
POW status are covered by GC IV depending on where they are found. They recall
that the scope of protection is governed principally by Articles 4 and 5. The authority
to derogate in Article 5, however, only extends to two types of territory: (a) the home
territory of the detaining power; and (b) occupied territory. Because Article 5 does
not address non-occupied, enemy territory, the argument goes, GC IV does not
apply in this context. As Richard Baxter states:

[T]he failure of Article 5 to refer to areas where fighting is in progress outside oc-
cupied territory or the territory of the detaining state suggests that both Articles
4 and 5 were directed to the protection of inhabitants of occupied areas and of
the mass of enemy aliens on enemy territory and that unlawful belligerents in
the zone of operations were not taken into account in connexion with the two
articles.*

Proponents of the “narrow intermediate theory” thus argue that the absence of an
option to derogate under Article 5 of the Convention in respect of persons in non-
occupied territory of their home State suggests that they are excluded from the ambit

34. Baxter, supra note 6, at 329 and following; Jason Callen, Unlawful Combatants and the
Geneva Conventions, 44 VIRGINIA JOURNAL OF INTERNATIONAL Law 1025, 1038-39 (2004).

35. Arai-Takahashi, supra note 5, at 76; Jinks, supra note 7, at 381.

36. Baxter, supra note 6.
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of “protected persons.” If the term “protected person” was meant to include them, the
derogation clause would have been drafted accordingly.*”

The reasoning for the “narrow intermediate theory” is, however, not
convincing. First, the suggestion that persons in the non-occupied ter-
ritory of their home State are not “protected persons” goes against the
plain reading of Article 4, the scope of which is not limited to that
effect.®® It does not automatically follow from the more restricted territorial scope
of application of Article 5 that Article 4 must have the same scope of application,
that is, that it excludes persons not covered by Article 5 from being “protected
persons” as such. The question of whether an individual is a “protected person” is
separate from the issue of the substantive protections that may apply to them. As
will be submitted in the following, the answer to the latter question does depend
on where the person concerned is found.

Second, as Derek Jinks states, proponents of the “narrow intermediate theory;’
such as Baxter, assume that the territorial limitations in Article 5 are not explicable if
the Convention is read to protect civilians on the battlefield in enemy territory. The
underlying claim by Baxter and others is that a justification for derogation would be
as compelling (if not more so) on the battlefield in enemy territory, as it is in occu-
pied territory or the home territory of the belligerent State but is missing from the
text. That claim is not correct, however. As Jinks explains, “Article 5 was designed
to address problems of internal security and order maintenance. That the provision
authorizes no derogation in zones of active operations is therefore unsurprising”*

Third and finally, Article 4(3) explicitly provides that Part II of GC IV has a
broader scope of application, as it is not limited to “protected persons” but applies
to all persons referred to in Article 13. There is nothing in the text of Article 13 that
excludes unprivileged belligerents as such, or unprivileged belligerents specifi-
cally in non-occupied home territory, from the protection of Part II. It must there-
fore be considered to also include persons, including unprivileged belligerents, in
the non-occupied territory of their home State.*’

Under the “broad intermediate theory;” it is argued that persons meeting the
criteria of Article 4 GC IV are all “protected persons” This comprises persons
in non-occupied territory of their home State, including those who participate
directly in hostilities (and are thus “unprivileged belligerents”). However, the ex-
tent of protection of any protected person will vary depending on where they
find themselves, because different parts of GC IV provide different levels of
protection.*!

37. Callen, supra note 34, at 1038-39.
38. Jinks, supra note 7, at 397.

39. Id. at 395.

40. Arai-Takahashi, supra note 5, at 77.

41. See, e.g., MARCO SASS’LI, INTERNATIONAL HUMANITARIAN LAw: RULES, CONTROVERSIES
AND SOLUTIONS TO PROBLEMS ARISING IN WARFARE 273-75 (2019).
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This interpretation acknowledges that Part IT of GC IV applies also to protected
persons found in non-occupied territory of their home State, including unprivi-
leged belligerents. Its particular focus is on Part III of GC IV, which contains the
bulk of the treaty’s protections. Section II of Part III covers all protected persons
in the territory of the party in whose hands they find themselves. In other words,
all protected persons in the territory of the enemy. This follows from the title of
the section, which is “Aliens in the territory of a party to the conflict” The use
of the word “aliens” excludes protected persons who are in the territory of their
home State. Section III of Part III covers protected persons who “fall into the
hands” of the enemy in occupied territory. This follows from the title of the sec-
tion (“Occupied Territories”). It also follows from the content of its provisions.
Section IV of Part III governs the treatment of interned persons. The first article
in the section, Article 79, provides that parties to the conflict shall not intern
protected persons, except in accordance with the provisions of Articles 41, 42, 43,
68, and 78. As the latter articles are contained in Sections II and III, respectively,
of Part III, Section IV tracks the limited scope of application of those sections.

Finally, the provisions of Section I of Part III are, according to the title of that
section, common to the territories of the parties to the conflict and to occupied
territories. This can be understood as referring (only) to enemy territory and oc-
cupied territory, thus reflecting the scope of application of Sections II and III.*?
It is also possible to come to a different interpretation. This will be discussed in
more detail later in section 5.

From this overview of the different sections of Part III, it can be concluded that
the textual structure of Part IIT supports the “broad intermediate theory”

4. THE TRAVAUX PREPARATOIRES

This section will explore whether the travaux préparatoires of GC IV confirm the
hypothesis that the drafters of the convention intended to exclude unprivileged
belligerents in their home territory from the full ambit of protections provided
for in the convention. Much of the literature on the scope of application of GC IV
refers to the treaty’s preparatory work. A particularly in-depth analysis has been
conducted by Yutaka Arai-Takahashi, who consulted not only the Final Records
of the Diplomatic Conference of Geneva in 1949 but also many other published
and unpublished materials as well.** His analysis will be regularly referred to in
the following.

42. Arai-Takahashi, supra note 5, at 95, n. 96, states that this is the “conventional understanding”

43. Yutaka Arai-Takahashi, Teasingly Inconclusive?— Teasing Out from the Travaux Préparatoires
the Drafters’ Intentions on the So-called “Homeland Battlefield Unprivileged Belligerents” under
the 1949 Geneva Conventions, ISRAEL YEARBOOK ON HUMAN RIGHTS 1 (2003-2004).
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As a starting point, in view of the close relationship between GC Il and GC1V,
itis necessary to look at the travaux of both conventions. The drafters of GCIII ex-
tensively discussed the legal consequences for persons not benefiting from POW
status.* GC IV was adopted by Committee III of the 1949 Diplomatic Conference,
which did not discuss the personal scope of application of GC IV, or what would
become its Article 4, in any detail. Draft Article 3 of the “Stockholm draft” of GC
IV, which was the text submitted to the diplomatic conference, did not contain a
territorial limitation. What would become Article 5 of GC IV was not part of the
Stockholm draft, but was introduced during the Geneva Conference.

What can be gleaned from the discussions on these articles is that several
delegates in Committee III considered that draft Article 3 was too broad. Some
delegates seemed to be of the view that unprivileged belligerents should be
excluded from the scope of GC IV, or at least from the protections granted to
“protected persons” They considered that the Stockholm draft did not provide
for such an exclusion. Thus, the UK. delegate in Committee III stated that “[i]f
Article 3 remained unchanged. . . [this] would also cover individuals participating
in hostilities in violation of the laws of war”* A similar position seems to have
been taken by the delegates of Switzerland and Norway.*® Other delegations
disagreed.” Ultimately, a compromise was found in what is now Article 5.*® This
provision treats unprivileged belligerents as “protected persons,” but allows States
to derogate from certain protections in certain circumstances.

The rest of the discussions in Committee III suggest that the representatives
generally understood that the scope of Part IIT of GC IV was limited to protected
persons in enemy territory and occupied territory only. It seems that they
considered that civilians, including but not limited to unprivileged belligerents,
in non-occupied home territory were not covered.” One particularly clear indi-
cation is that the report of Committee III to the Plenary expressly mentioned that
Section I of Part ITI would apply to “aliens in the territory of a belligerent State” in
addition to “the population-national or alien-resident in a country occupied by
the enemy.”*® The report did not refer to persons in non-occupied home territory.
It is submitted that this indicates that the drafters considered that Section I also
did not apply to the latter category of persons.™

44. Arai-Takahashi, supra note 5, at 68.

45. Final Records, supra note 1, at 621, Committee III, 2nd Meeting, Apr. 26, 1949 (Brigadier
Page, UK).

46. Id.

47. Dormann, supra note 16, at 57.

48. Id.

49. Arai-Takahashi, supra note 43, at 23-24.

50. Final Record, supra note 1, at vol. II-A, at 821.

51. For additional indications, see Arai-Takahashi, supra note 43, at 13-24.
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Of interest in the travaux préparatoires of GC III are the discussions concerning
draft Article 3 of the Stockholm draft, which was to become Article 4A and 4B in
the final text. Particularly relevant are the discussions concerning Article 3(3) of
the Stockholm draft of GC III. This provision, which had been introduced by the
United States, provided a “safety net” for persons captured or detained. It read:

The present Convention shall also provide a minimum standard of protec-
tion for any other category of persons who are captured or detained as the
result of an armed conflict and whose protection is not specifically provided
for in any other Convention.*

This provision would have provided minimum protections for persons who did
not meet the criteria for POW status. The third paragraph of draft Article 3 was ul-
timately not adopted. It appears from the discussions on this paragraph that both
supporters and opponents of its adoption considered that the scope of application
of GC IV was not comprehensive and did not include civilians in unoccupied
home territory.”® Supporters seem to have considered that the paragraph was im-
portant for protecting unprivileged belligerents in their home territory, implying
that this gap was not already filled by GC IV. Denmark, for example, emphasized
the gap-filling role of the third paragraph for all participants in hostilities who
would not qualify for POW status.** Opponents of the paragraph, on the other
hand, appear to have objected to the third paragraph because they considered
that providing protection to unprivileged belligerents would disincentivize them
to comply with POW conditions.”

The question of whether GC IV serves as a gap-filler for battlefield unprivileged
belligerents also led to a debate in the context of Article 4 of the Stockholm draft
of GC III, which became Article 5 of that treaty. Draft Article 4 provided for a
tribunal to determine the status of captured persons whose status was unclear. In
the debate on this provision, the Netherlands delegate made the statement cited
at the beginning of this chapter. The statement excluded civilians who took up
arms against the adverse party on the battlefield from GC IV. Thus, the delegate
rejected the “safety net” role of GC IV for persons excluded from the ambit of GC
IT1.°6 Arguably, the Dutch delegate only meant to exclude persons participating in

52. Final Record, supra note 1, at vol. I, at 73-74.

53. Arai-Takahashi, supra note 43, at 44.

54. Final Record, supra note 1, at vol. II-A, at 242-43.
55. Arai-Takahashi, supra note 43, at 38.

56. Arai-Takahashi notes that the statement may also be interpreted as recognizing a third cate-
gory of persons, between civilians and combatants. Arai-Takahashi, supra note 43, at 42. It may
be noted that the existence of such a category was later rejected by the Dutch government. See
Parliamentary papers, supra note 29.
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hostilities and not “peaceful” civilians found on the battlefield. This could be said
to follow from his use of the words “civilians who are in the battlefield, taking up
arms against the adverse party” As was already pointed out in the introduction,
the Russian delegate did not agree. He stated that “[i]f a person is not recognized
as a prisoner of war . . ., such a person would then be a civilian and would enjoy
the full protection afforded by the Civilians Convention””” The United States may
have shared the USSR’s view. Arai-Takahashi infers this from a U.S. proposal in
relation to the first subparagraph of Article 3(2) of the Stockholm POW draft.*®
The suggestion was to delete text in the draft article that provided rights to ex-
members of the regular armed forces of an occupied State under GC III. The
U.S. delegate explained that the reason for the proposed deletion was that the
United States believed that persons to whom the text referred ought to be covered
by the Civilians Convention and not by the Prisoners of War Convention.*

It appears that most of the drafters of GCIII considered that the personal scope
of protection of Part III of GC IV was not comprehensive in nature. They believed
that Article 3(3) of the Stockholm POW draft would be the only gap-filler for per-
sons who did not enjoy the protection of GC III. The travaux préparatoires thus
seem to confirm that the majority of negotiators were of the view that Part III of
GC IV only applied to protected persons in occupied territory or enemy terri-
tory.®” This comports with the conclusion based on the text of Article 4 GC in its
context, outlined in section 3.

5. NO COMPLETE EXCLUSION FROM GC IV
PROTECTION OF CIVILIANS IN NON-OCCUPIED
HOME TERRITORY

The interpretation of Article 4 GC IV advocated previously would exclude a po-
tentially large group from the protection of Part III of GC IV. This does not, how-
ever, mean that they enjoy no protection whatsoever.

First, as already mentioned, Part II of the convention still covers them, as its
scope of application is wider than that of Part III. Article 4(3) GC IV explicitly
states that the provisions of Part II apply not only to “protected persons” as de-
fined in Article 4, but are wider in application, as laid out in Article 13. The latter
article provides that Part IT covers “the whole of the populations of the countries
in conflict, without any adverse distinction based, in particular, on race, nation-
ality, religion or political opinion.” This means that, as the original International

57. Final Record, supra note 1, at vol. II-B, at 271; 13th Plenary Meeting (Mr. Morosov), supra
note 1.

58. Arai-Takahashi, supra note 43, at 45.
59. Final record, supra note 1, at vol. II-A, at 431.
60. Id. at 45-46.

GZ0Z J8qWIBAON g UO J8Sn WepIs)swy UBA NBNSISAIUN A] #/99SHE | S/191dey2/00009/5400q/woo dno-oiwspese/:sdny woJj papeojumoq



40 PART ONE: FOUNDATIONAL ISSUES

Committee of the Red Cross (ICRC) commentary to Article 13 states, “the mere
fact of a person residing in a territory belonging to or occupied by a party to the
conflict, is sufficient to make Part I of the Convention applicable to him.”®! This
includes both so-called “peaceful civilians” as well as “unprivileged belligerents”
in non-occupied home territory, regardless of nationality.

Second, it can be argued that not all of Part IIT of GC IV is excluded in all cases.
Section II of Part III only applies to aliens in the territory of an armed conflict
and Section IIT only to persons in occupied territory. Section IV of Part III tracks
the scope of application of Sections II and III, as discussed previously. Section
I of Part III, however, has been understood to have a broader scope of applica-
tion. This section is entitled “Provisions common to the territories of the parties
to the conflict and to occupied territories” The fact that the title does not include
the word “adverse” or “enemy” before the word “parties” has been interpreted as
implying it has a broader scope of application than the rest of Part IIL.*? This inter-
pretation is reinforced by the fact that the title of this section uses the plural “ter-
ritories” of the parties to the conflict, rather than the singular “territory”® It can
thus encompass both the territory of the invading State and that of the invaded
State. As was seen earlier in section 4, this does not seem to have been intended
by the drafters of GC IV. However, if the general rule of treaty interpretation in
Article 31 VCLT can lead to the conclusion that Section I has a broader scope of
application, then in principle there is no need to consult the travaux préparatoires
as a subsidiary source of treaty interpretation.

Civilians in non-occupied home territory also benefit from minimum
standards that apply under customary IHL and are reflected in Common Article
3 and Article 75 AP 1.** Under customary IHL, for example, arbitrary depriva-
tion of liberty is not allowed.®® The implementation of this rule would arguably
encompass certain procedural requirements. Article 75 AP I provides funda-
mental guarantees for persons affected by an armed conflict who are in the power
of a party to the conflict and who do not benefit from more favorable treatment
under the Geneva Conventions or AP I. This includes individuals who are not
“protected persons” in the sense of Article 4 GC IV because of their nationality. It
is submitted that it also includes unprivileged belligerents on their own territory

61. 1958 Commentary, supra note 17, at 119-20.
62. Arai-Takahashi, supra note 5, at 95.
63. Arai-Takahashi, supra note 5, at 94-95.

64. See, e.g., William H. Taft IV, The Law of Armed Conflict after 9/11: Some Salient Features,
28 YALE JOURNAL OF INTERNATIONAL Law 319, 321-22 (2003); Pejic, supra note 4, at 341;
Dérmann, supra note 16, at 67-68.

65. 1 JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, CUSTOMARY INTERNATIONAL
HUMANITARIAN LAW 344 1. 99 (2005).
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which is not occupied. They are “other persons denied prisoner-of-war status,”
which is one of the categories mentioned in the ICRC commentary to Article 75
AP I as being covered by its provisions.*

Finally, international human rights law will in principle continue to apply
during an armed conflict.*” As such, it may provide additional protection. This
is the case in particular for persons, including unprivileged belligerents, who are
detained. There is little doubt that detainees fall within the “jurisdiction” of a
detaining power, and thus enjoy the protections provided for by applicable human
rights treaties.®® Of particular relevance, at least for States parties to the European
Convention in Human Rights (ECHR), is the judgment of the Grand Chamber
of the European Court of Human Rights in Hassan v. United Kingdom.® The case
concerned a person detained by British forces in Irag, who had reason to believe
that he might be:

either a person who should be detained as a prisoner of war or whose in-
ternment was necessary for imperative reasons of security, both of which
provided a legitimate ground for capture and detention under the Third and
Fourth Geneva Conventions.”

The Court found that Article 5 of the ECHR applied, albeit interpreted in
a manner which took into account the context and the rules of IHL. It then
went on to apply adapted procedural safeguards to the situation of the victim,
who may have been an unprivileged belligerent. In other words, it did not
suggest that unprivileged belligerents would be excluded from procedural
safeguards.

Still, accepting the “intermediate theory” as the correct interpretation of the
personal scope of application of GC IV entails the exclusion of civilians, both
“peaceful” and unprivileged belligerents, from important protections in Sections

66. CLAUDE P1LLOUD, JEAN DE PREUX, YVES SANDOZ & BRUNO ZIMMERMANN, COMMENTARY
ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST
1949, at 854 (1987).

67. Regarding the application of the International Covenant on Civil and Political Rights during
armed conflict, see UN Human Rights Committee (HRC), General Comment No. 31, The nature
of the general legal obligation imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/
Add.13, 5, € 11 (May 26, 2004).

68. See Walter Kilin & Jorg Kiinzli, Human Rights Bodies: A Comparative Approach, in RESEARCH
HANDBOOK ON HUMAN RIGHTS AND HUMANITARIAN Law 188, 198-99 (Robert Kolb, Gloria
Gaggioli, & Pavle Kilibarda eds., 2022).

69. Hassan v. United Kingdom, 2014-VI Eur. Ct. H.R. 1, https://www.echr.coe.int/Documents/
Reports_Recueil_2014-VIpdf.

70. Id. at ¢ 109.
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IT, 111, and IV of Part IIT of GC IV, thus creating a significant normative gap.” This
merits thinking about how the lacuna can be mitigated, which is explored in the
following.

6. ENLARGING THE PERSONAL SCOPE
OF APPLICATION OF GC IV: DEFINING OCCUPATION

As was discussed in the preceding sections, there are strong arguments for
concluding that GC IV should be interpreted as not protecting civilians in non-
occupied territory of their home State under Part III, while covering those in oc-
cupied territory. In consequence, the question of what constitutes an occupation
is of great importance.” More precisely, the issue is at which point an invasion
turns into an occupation. The sooner this is the case, the sooner the protections of
Part IIT will apply to civilians in their home territory.

The traditional understanding of when there is an occupation is based on
Article 42 of the 1907 Hague Regulation, which reads:

Territory is considered occupied when it is actually placed under the au-
thority of the hostile army. The occupation extends only to the territory
where such authority has been established and can be exercised.

Based on these provisions, a clear distinction has been made in the literature be-
tween the phases of occupation and invasion.” At least until the adoption of the
Geneva Conventions, it was generally accepted that the law of occupation starts to
apply only after a minimum level of stability has been reached in an invaded area.

The provisions on occupation in the Hague Regulations were complemented by
Section III of Part III of GC IV. The convention broadened the scope of applica-
tion of occupation law by providing in Article 2(2) that an occupation meeting no
armed resistance is also covered. GCIV is silent on when an invasion turns into an
occupation. In his commentary to the Geneva Conventions, Jean Pictet’™* argued
that the term “occupation” as used in GC IV must be construed more widely than
the same term used in Article 42 of the Hague Regulations. According to Pictet,

71. Jelena Pejic, The Other Side of Civilian Protection: The 1949 Fourth Geneva Convention,
ARTICLES OF WAR (Mar. 7, 2022), https://lieber.westpoint.edu/other-side-civilian-protection-
fourth-geneva-convention/.

72. Kenneth Watkin, Warriors Without Rights? Combatants, Unprivileged Belligerents, and the
Struggle over Legitimacy, Harvard University Program on Humanitarian Policy and Conflict
Research Occasional Paper 54 (2005).

73. See, e.g., YORAM DINSTEIN, THE INTERNATIONAL LAW OF BELLIGERENT OCCUPATION 38
(2009).

74. See 1958 Commentary, supra note 17, at 60.
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the provisions of GC IV are triggered as soon as enemy forces exercise control
over a person. The test to be applied is based on control over persons, rather than
over territory as required under the Hague Regulations. Consequently, according
to Pictet:

There is no intermediate period between what might be termed the invasion
phase and the inauguration of a stable regime of occupation. Even a patrol
which penetrates into enemy territory without any intention of staying there
must respect the Conventions in its dealings with the civilians it meets.”

Such an understanding would leave no loophole in the protection provided by
GC 1V as “all persons who find themselves in the hands of a Party to the conflict
or an Occupying Power of which they are not nationals are protected persons.”’®
Because this interpretation would increase the number of persons protected by
GC 1V, it has also been referred to as the “maximalist protection theory” on the
scope of application of that treaty.”

The theory finds some support in the literature.”® It also appears to have been
embraced by a Trial Chamber of the International Criminal Tribunal for the former
Yugoslavia in the Naletili¢ and Martinovié case.” There are serious arguments, how-
ever, for questioning the “Pictet theory” This author has discussed them elsewhere
in detail®® and only a brief summary is therefore provided in this chapter. The first
concerns the wording of Article 4 GC IV. It refers to persons who find themselves in
the hands of, inter alia, an occupying power. The article thus appears to require a pre-
existing occupation, in the context of which persons find themselves in its hands. In
other words, an occupation does not come about through the fact that persons find
themselves in the hands of an adverse party, without more.

A second argument is that accepting the “Pictet theory” would lead to a sit-
uation in which the determination of whether a person is a “protected person”
is conflated with the test for determining whether there is an occupation.®! This

75.1d.
76.1d.
77. Arai-Takahashi, supra note 5, at 83.

78. See, e.g., MICHAEL SIEGRIST, THE FUNCTIONAL BEGINNING OF BELLIGERENT OCCUPATION
(2011); D. Thiirer, Current Challenges to the Law of Occupation, PROCEEDINGS OF THE BRUGES
CoLLoQuiuMm 9, 20-21 (2005).

79. Prosecutor v. Naletili¢ and Martinovi¢, Case No. IT-98-34-T, Judgment, €9 219-21 (Int’]
Crim. Trib. for the former Yugoslavia Mar. 31, 2003).

80. Marten Zwanenburg, Challenging the Pictet Theory, 94 INTERNATIONAL REVIEW OF THE RED
Cross 30 (2012).

81. Varos KouTrouLis, LE DEBUT ET LA FIN DE L’APPLICATION DU DROIT DE L’OCCUPATION
69 (2010).
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is difficult to reconcile with the existence of a section in the Fourth Geneva
Convention that is specifically devoted to situations of occupation. Third,
nothing in the travaux préparatoires of the Geneva Conventions suggests that
the drafters intended to depart from the previously accepted notion of occupa-
tion.®” If they had intended to introduce such a radical departure in the Fourth
Geneva Convention, one would at the very least expect such an intent to have
been mentioned during the debates. Finally, the theory can be criticized for its
practical viability. It must be questioned whether an occupying power can fulfill
many of the obligations imposed by GC IV on occupying powers unless it has ef-
fective territorial control.®® It has been suggested by proponents that there is no
obligation for an occupying power to respect all the provisions of the law of occu-
pation from the beginning.** Commentators have proposed particular standards
for determining which rules would apply and which not.* It may be questioned,
however, whether these standards provide sufficient guidance. It is thus submitted
that the “Pictet theory” must be rejected,® as it does not offer a possibility to “close
the gap” in the protection offered by GC IV.

7. CONCLUSION

This chapter focused on the personal scope of application of GC IV, in particular
on the protection of “unprivileged belligerents.” The issue is important, because
whether or not a person falls within the scope of GC IV determines whether or
not they enjoy important protections during international armed conflict. A case
in point is the armed conflict between Russia and Ukraine in which there have
been reports of a range of serious violations of GC IV against civilians, including
those who may be deemed “unprivileged belligerents” The apparent resurgence
of armed conflicts between States® indicates that the unresolved questions related
to their protection are likely to remain on the legal (and operational) agenda.
Another development that underlines the importance of the scope of application
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of GC1V is the “civilianization” of warfighting.®® This refers to the increasing role
that civilians play in armed conflicts.

Interpretations of the scope of application of GC IV range from a “maximalist
protection” view to the “total exclusionary theory” Between these two extremes
lies the “intermediate theory,” which itself has a narrow and a broad variant.
This chapter analyzed the different interpretations, taking the rules of treaty in-
terpretation as a starting point. The main provision examined was Article 4 GC
IV, which includes a definition of the term “protected person.” The chapter also
analyzed other treaty provisions which must be read in conjunction with Article
4, including in, particular, Article 5 GC IV. It found that arguments for the “total
exclusionary theory” and the “narrow intermediate theory” are problematic.
Support for the “broad intermediate theory;” on the other hand, can be found in
the textual structure of GC IV, as well as in the travaux préparatoires of the Geneva
Conventions. Although this interpretation excludes a potentially large group of
persons from the ambit of Part IIT of GC IV, it does not result in a complete lack
of protection. Such persons are covered by rules in Part IT of GC IV, rules of cus-
tomary law in common Article 3 and Article 75 AP I, as well as, arguably, Section
I of Part IIT of GC IV. The chapter also analyzed the arguments of those who
have attempted to further increase protection by suggesting that the term “occu-
pation” in GC IV has a different meaning than in the 1907 Hague Regulations. It
was found that the “maximalist protection” theory, although appealing, must be
rejected.
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