
https://dare.uva.nl/personal/pure/en/publications/the-european-union-as-a-constitutional-guardian-of-internet-privacy-and-data-protection(c9db9f1d-3759-44b0-8501-fb2e69fc1dd6).html


 

1 

 

 

The European Union as a Constitutional Guardian of 
Internet Privacy and Data Protection: the Story of Article 

16 TFEU 

 

 

What the European Union does and should do to make Article 16 

TFEU work, by means of judicial review, legislation, supervision 

by independent authorities, cooperation of the authorities and 

external action 

 

 

 

ACADEMISCH PROEFSCHRIFT 

ter verkrijging van de graad van doctor 

aan de Universiteit van Amsterdam 

op gezag van de Rector Magnificus 

Prof. dr. D.C. van den Boom 

ten overstaan van een door het College van promoties ingestelde commissie, 

in het openbaar te verdedigen in de Aula der Universiteit 

op 5 februari 2016, te 13 uur 

door Hielke Hijmans 

Geboren te Leiden 





 

3 

 

A foreword  
 

An academic sabbatical for over a year resulted in this book. I 
recommend such a sabbatical to everyone.  It was a luxury to have time 
and space to think. After 30 years of office life, a dramatic change of life: 
no specific place to go in the morning and being able to decide whether 
to go to the university or to stay home, to read or to write. 

I could have done this earlier, but the perspective of loneliness held me 
back during a number of years. I had images of doing academic 
research in pyjamas, as a phantom in my own basement, deprived of 
day to day contacts with colleagues and urgencies to handle. Luckily, 
these images did not become reality, first, thanks to the generous offer 
of the Vrije Universiteit Brussels which gave me a desk where I could 
find refuge from my own loneliness. Second, the research itself provided 
me company. In some phases, the research even became a company 
that would never leave. It was my company in the night and woke me up 
in the morning. Third, and most importantly, I was not alone on this 
journey.            

I started my sabbatical with the ambition of demonstrating that our much 
criticized European Union can make a difference and is capable to 
protect individuals in a complex society. During the period of sabattical 
however, much happened and the Union tumbled into a crisis. We saw, 
most importantly, that the Union did not manage to protect people who 
needed it the most, particularly those who run the risk of drowning in the 
Mediterranean. This background made my academic adventure even 
more academic, because my main argument was that Europe can make 
a difference and is capable to ensure individuals' fundamental rights. 
This trust in Europe still stands, as this book demonstrates, but it is not 
self-evident.  We see a lack of solidarity between the European 
countries and a lacking belief in Europe which should not just be a 
market where one can pick and choose.  

This book is based on combined knowledge and experience gained in 
different parts of my career, at various ministries with in the Dutch 
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lawyer. The support of Soren Schonberg confirmed that I was on the 
right track. When I lacked confidence, I could turn to Constance Vieco, a 
continuous source of inspiration in times of doubt.     

In Peter Hustinx I found one of the strongest supporters of my project. 
Although he stayed on a distance, I felt fully reassured by the warm 
attention he gave me.  And, although I hope that everyone likes my 
book, I especially hope for Peter's approval. On a further distance, I also 
felt reassured by the genuine involvement of Corien Prins.  

A word of thanks goes to the European Data Protection Supervisor, 
Giovanni Buttarelli, for giving me this opportunity and to have a break 
from office duties and to the fantastic EDPS colleagues I have at the 
EDPS, with Chris Docksey as director, to the VUB-colleagues of LSTS 
for giving me a temporary home and to the IVIR-colleagues in 
Amsterdam, for being helpful in the - too - few times I passed by.  

This academic episode also fits within my personal background. Both my 
parents spent most of their professional lives in academia and they 
always stimulated me to follow their path. For a long time, this was 
precisely the reason not to envisage an academic career or to write a 
doctorate thesis. Yet, at this mature age, I changed my mind and I am 
happy that my father is still around to see the result of my work and to 
see how this makes him happy. I am sure that I would have made my 
mother extremely proud when she could realise that I succeeded in what 
determined much of her life, academic research. 

Life goes on, and in recent years I not only enjoyed the continuing 
friendship of my old circle of friends, but also the warmth of my own 
loving family.  To you, Zeta, my big love, and to my daughters Nina, 
Sophie and Nikki, who make me on my turn proud, I dedicate this book. I 
think I did not make you suffer too much during the writing process. I did 
not become the phantom in the basement, I hope, although you had to 
deal with some bad moods now and then. The times we spend together 
makes life even more wonderful.  

Hielke Hijmans  

Brussels, 7 January 2016 
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Privacy and data protection constitute a domain where the competence of the European 
Union to protect individuals is laid down in Article 16 TFEU as a positive obligation for the 
Union to ensure protection. Article 16 TFEU is closely related to Articles 7 and 8 Charter, 
which specify that privacy and data protection are fundamental rights that must be respected 
where EU law applies.611 
 
The mandate of the Union has a general dimension, since the Union is based on values and 
the Treaties are ambitious in promoting these values, also in the wider world as illustrated by 
the Treaty on the European Union, on which the Union is based.612 The EU mandate has 
particular relevance on the internet, since privacy and data protection prove to be 
constitutional values that matter in an information society. However, the protection of these 
values is at risk in view of the features of the internet and the development of 
communications on the internet, leading to a loss of control illustrated by phenomena such as 
big data and mass surveillance. Effective protection is needed because individuals are entitled 
to it, yet the protection also enhances the trust in the Union and more in general in 
governments.613    
 
Article 16 TFEU delineates three specific tasks that must enable the European Union and the 
various actors within the Union to deliver protection. Article 16(1) TFEU, read in 
combination with Articles 7 and 8 Charter, implies that the European Court of Justice has the 
task to ensure that these rights are respected, under the rule of law. Article 16(2) TFEU 
specifies the task of the Council and the European Parliament to adopt data protection 
legislation. Additionally, Article 16(2) TFEU obliges the Union to give the independent data 
protection authorities the task of ensuring control of the rules on data protection. The task of 
these authorities is also mentioned in Article 8(3) Charter. 
 
The last sentence of Article 16 TFEU is not addressed. It contains a reference to rules on data 
protection in Article 39 TEU in relation to the common foreign and security policy. Article 
39 does not play a significant role in practice, in the absence of EU legislation in this policy 
area relating to the processing of personal data and in the absence of legislation or proposed 
legislation based on Article 39 TEU. However, the findings of this study apply mutatis 
mutandis also to Article 39 TEU.  
 
The context: Article 16 TFEU gives a mandate to the EU, but the Member States remain 
important actors 
 
Article 16 TFEU confers wide powers on the European Union to act in the domain of privacy 
and data protection. However, it is a competence which the Union shares with the Member 
States and which it exercises with due regard for the principles of subsidiarity and 
proportionality.  

                                                           
611 Because of the limited scope of the Charter, as will be further explained in Chapter 5.  
612 E.g., in Articles 2, 3 and 21 TEU. 
613 See Chapter 2. 
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