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 Data-Driven Inequality and 

Discrimination: Challenges and 
Opportunities for Regulating 

AI Systems in the CoE and EU  

    LAURENS   NAUDTS     AND     ANA   MARIA   CORRÊA     

   I. Introduction  

 Th e principles of equality and non-discrimination are a cornerstone of the Council 
of Europe (CoE) and the European Union (EU) legal orders. It should come as 
no surprise that AI governance initiatives have positioned equality and non- 
discrimination as navigational beacons for future technological advancements. 
Th is chapter investigates whether the legal approach to equality and non- 
discrimination is suffi  ciently robust to take up the mantle. 1  

 In the fi rst phase, the chapter examines how adverse diff erential and discrimi-
natory treatment imposed by AI systems threatens to introduce and reinforce 
socio-relational and socio-economic inequality ( Section II ). In the second phase, 
the contribution investigates whether the legal interpretation of equality and non-
discrimination within the CoE and the EU are suffi  ciently robust to capture the 
distinct harms AI systems might generate. To do so, a multi-tiered approach is 
followed. Th e contribution fi rst identifi es how the legal principle of equality and 

  1    For references to the notions of equality and non-discrimination in regulatory initiatives concern-
ing AI, see among others: CoE:     Ad Hoc Committee on Artifi cial Intelligence (CAHAI)  ,  ‘  Possible 
elements of a legal framework on artifi cial intelligence, based on the Council of Europe ’ s standards on 
human rights, democracy and the rule of law  ’  ( 3 December 2021 ) available at   rm.coe.int/cahai-2021-
09rev-elements/1680a6d90d  , paras  27 – 28   ;     Ad Hoc Committee on Artifi cial Intelligence (CAHAI)  , 
 ‘  Feasibility Study  ’  ( 17 December 2020 ) available at   rm.coe.int/cahai-2020-23-fi nal-eng-feasibil-
ity-study-/1680a0c6da  ,  32  .  For EU:    Proposal of the Commission for a Regulation of the European 
Parliament and of the Council laying down harmonised rules on Artifi cial Intelligence (Artifi cial 
Intelligence Act) and amending certain Union Legislative Acts ,  COM ( 2021 )  206    fi nal (Proposed AI 
Act);    Proposal of the Commission for a Regulation of the European Parliament and of the Council 
on a Single Market for Digital Services (Digital Services Act) and amending Directive 2000/31/EC , 
 COM ( 2020 )  825    fi nal. For its analysis, this chapter builds, in part, upon the research performed within 
     L   Naudts   ,   Fair or Unfair Diff erentiation ?  Reconsidering the Concept of Equality for the Regulation of 
Algorithmically Guided Decision-Making   ( Doctoral Dissertation ,  KU  Leuven  ,  2023 ) .   
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non-discrimination might perform distinct functions and goals within the CoE 
and the EU systems ( Section III ). 2  Th is foundational exploration into the legal 
nature of equality and non-discrimination is the point of departure for a deeper 
comparative analysis between both orders. More specifi cally, the chapter investi-
gates how diff erent institutional ( Section IV ) and conceptual dynamics ( Sections 
V  and  VI ) further determine the specifi c harms the legal principle of equality and 
non-discrimination is able to address. 3  Th is comparative analysis serves a dual 
purpose. First, it helps locate areas of divergence and convergence, inconsist-
ency and complementarity between the two systems. Second, it helps highlight 
each system ’ s respective strengths and weaknesses in their response to address 
AI-driven harm. 4  When considered in unison, this exercise reveals what areas of 
debate will be most pertinent for the future regulation of AI systems ( Section VII ).  

   II. Challenges to Equality and 
Non-discrimination in the AI Environment  

 Consider the now-abolished Austrian public employment sorting system (AMS 
algorithm). 5  Th is system automatically allocated scores to job seekers. Depending 

  2    Specifi c concepts that are relevant to AI governance debate, including the defi nition of harassment, 
the protection against discrimination via speech norms, and the prohibition to instruct discriminatory 
actions, are left  outside the scope of this analysis.  
  3    In studying the position of equality and non-discrimination within both orders, this chapter draws 
upon a rich body of comparative scholarship. See among others:       O   De Schutter   ,  ‘  Th ree Models of Equality 
and European Anti-Discrimination Law  ’  ( 2006 )  57      Northern Ireland Legal Quarterly    1    ;      S   Haverkort-
Speekenbrink   ,   European Non-Discrimination Law:     A Comparison of EU Law and the ECHR in the Field 
of Non-Discrimination and Freedom of Religion in Public Employment with an Emphasis on the Islamic 
Headscarf Issue   ( Intersentia ,  2012 )  ;      C   Tobler   ,  ‘  Equality and Non-Discrimination under the ECHR and 
EU Law  –  A Comparison Focusing on Discrimination against LGBTI Persons  ’  ( 2014 )  Za ö RV 74 ,  521 – 61  
available at   www.zaoerv.de/74_2014/74_2014_3_a_521_562.pdf    ;       J   Gerards   ,  ‘  Non-Discrimination, 
the European Court of Justice and the European Court of Human Rights: Who Takes the Lead ?   ’   in 
    T   Giegerich    (ed),   Th e European Union as Protector and Promoter of Equality   ( Springer International 
Publishing ,  2020 )   , available at   link.springer.com/chapter/10.1007/978-3-030-43764-0_7  ;       J   Gerards   , 
 ‘  Systeemverklaringen voor verschillen tussen de gelijkebehandelingsrechtspraak van het HvJ EU en het 
EHRM  ’  ( 2021 )  12      SEW, tijdschrift  voor Europees en economisch recht    571    ;       A   Rosas   ,  ‘  Th e Court of Justice 
of the European Union: A Human Rights Institution ?   ’  ( 2022 )  14      Journal of Human Rights Practice    204   .   
  4    See among others:       R   Xenidis   ,  ‘  Tuning EU Equality Law to Algorithmic Discrimination: Th ree 
Pathways to Resilience  ’  ( 2020 )  27      Maastricht Journal of European and Comparative Law    736    ;       J   Gerards    
and    F   Zuiderveen Borgesius   ,  ‘  Protected Grounds and the System of Non-Discrimination Law in the 
Context of Algorithmic Decision-Making and Artifi cial Intelligence  ’  ( 2022 )  20      Colorado Technology 
Law Journal    56    ;      J   Gerards    and    R   Xenidis   ,   Algorithmic Discrimination in Europe:     Challenges and 
Opportunities for Gender Equality and Non Discrimination Law   ( Publications Offi  ce of the European 
Union ,  2021 )  , available at   op.europa.eu/en/publication-detail/-/publication/082f1dbc-821d-11eb-
9ac9-01aa75ed71a1/language-en  ;       S   Wachter   ,    B   Mittelstadt    and    C   Russell   ,  ‘  Why Fairness Cannot Be 
Automated: Bridging the Gap between EU Non-Discrimination Law and AI  ’  ( 2021 )  41      Computer Law 
 &  Security Review    105567    ; Naudts (n 1).  
  5         N   Kayser-Bril   ,  ‘  Austria ’ s Employment Agency Rolls out Discriminatory Algorithm, Sees No 
Problem  ’  (  AlgorithmWatch  ,  6 October 2019 ), available at   algorithmwatch.org/en/austrias-employ-
ment-agency-ams-rolls-out-discriminatory-algorithm/    ;       D   Allhutter    et al,  ‘  Algorithmic Profi ling of Job 
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on their outlook of fi nding employment, job seekers were placed into one of three 
categories: high job prospects in the short term, mediocre prospects, and low pros-
pects in the long term. 6  Th e goal was to raise the effi  ciency of counselling and 
resource allocation of labour market programs. Financial focus and investment 
were placed on the group with mediocre prospects. Under one model, however, 
women, disabled people and people over 30 would be weighed negatively by the 
system. Regardless of their qualifi cations or experience, unemployed persons 
possessing those traits were more likely to be classifi ed into the lowest-level group. 
Th ey would receive less support from the AMS and instead be assigned to external 
agencies to improve their job prospects. Th e system was met with criticism and 
disapproval. Allhutter and others note how the system ’ s design and functioning 
was liable to reinforce the cumulative disadvantages already faced by vulnerable 
and marginalised groups in the labour market. 7  Moreover,  ‘ classifying job seekers 
as  “ hopeless ”  can trigger a process in which resource deprivation can lead to the 
realisation and validation of the prediction ’ . 8  

 Th e AMS example illustrates how AI interferes with two related yet distinct 
egalitarian aspirations: relational and distributive equality. 9  First, as a relational 
ideal, equality represents a societal commitment to ensure persons have equal 
social status within relationships maintained with their peers, institutions, and 
private corporations. 10  People should be heard and recognised; allowed to express 
themselves in socially meaningful ways. 11  Following this paradigm, equality also 
stands opposed to acts and structures of oppression and domination that arise 
within societies characterised by unequal distributions of power. Th ese acts may 
include psychological and economic exploitation and stereotyping individuals and 
social groups. Th e latter might occur, for example, when certain groups of job 

Seekers in Austria: How Austerity Politics Are Made Eff ective  ’  ( 2020 )  3      Frontiers in Big Data    5    ;       P   Lopez   , 
 ‘  Reinforcing Intersectional Inequality via the AMS Algorithm in Austria  ’  ( 2019 )     Proceedings of the STS 
Conference Graz     ;       P   Lopez   ,  ‘  Bias Does Not Equal Bias: A Socio-Technical Typology of Bias in Data-
Based Algorithmic Systems  ’  ( 2021 )  10      Internet Policy Review  , available at   policyreview.info/articles/
analysis/bias-does-not-equal-bias-socio-technical-typology-bias-data-based-algorithmic    .   
  6    Allhutter et al (n 5).  
  7    ibid 7. In reference to:      OH   Gandy   ,   Coming to Terms with Chance:     Engaging Rational Discrimination 
and Cumulative Disadvantage   ( Routledge ,  2016 ) .   
  8    Allhutter et al (n 5) 7.  
  9    See also: Naudts (n 1);       S   Viljoen   ,  ‘  A Relational Th eory of Data Governance  ’  ( 2021 )  131      Th e Yale Law 
Journal    573    ;      S   Barocas   ,    M   Hardt    and    A   Narayanan   ,  ‘  Fairness and Machine Learning  ’ , available at   fair-
mlbook.org/pdf/fairmlbook.pdf    253   ;       A   Birhane   ,  ‘  Algorithmic Injustice: A Relational Ethics Approach  ’  
( 2021 )  2      Patterns    100205 , available at   www.sciencedirect.com/science/article/pii/S266638992100015
5?via%3Dihub     ;      A   Kasirzadeh   ,  ‘  Algorithmic Fairness and Structural Injustice: Insights from Feminist 
Political Philosophy  ’  ( 2022 )   Proceedings of the 2022 AAAI/ACM Conference on AI, Ethics, and Society  , 
available at   arxiv.org/abs/2206.00945   .   
  10          ES   Anderson   ,  ‘  What Is the Point of Equality ?   ’  ( 1999 )  109      Ethics    287    ;       C   Schemmel   ,  ‘  Distributive and 
Relational Equality  ’  ( 2011 )  11     P olitics, Philosophy  &  Economics    123 , available at   journals.sagepub.com/
doi/10.1177/1470594X11416774     ;      C   Fourie   ,    F   Schuppert    and    I   Walliman-Helmer    (eds),   Social Equality:   
  On What It Means to Be Equals   ( Oxford University Press ,  2015 )  ; Birhane (n 9).  
  11    See for instance:      IM   Young   ,   Justice and the Politics of Diff erence   ( Princeton University Press ,  1990 )  ; 
     N   Fraser    and    A   Honneth   ,   Redistribution Or Recognition ? :     A Political-Philosophical Exchange   ( Verso , 
 2003 ) .   
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seekers are assumed and labelled as more hopeless. Second, equality can be viewed 
as a distributive or outcome-oriented ambition. Every person should have a fair 
share of prized public goods. To realise social equality, people should have equal 
access to certain publicly prized or justice-relevant goods, such as fundamental 
rights, education, or employment benefi ts. By barring specifi c categories of job 
seekers from enjoying a particular fi nancial help, the AMS system reduced their 
ability to meaningfully participate in other areas of social life. 

 Discriminatory acts, like the adverse diff erential treatment imposed by the 
AMS algorithm, can be particularly inimical to relational and distributive equality. 
In this case, individuals were treated disadvantageously due to their demographic 
aspects. Discrimination, then, is understood as an adverse action. It refers to 
disadvantageous diff erential treatment unjustifi ably imposed upon, or an unjus-
tifi able adverse impact or result experienced by, a person (or group of persons) 
due to their possession of an ascriptive characteristic or membership of a socially 
salient group. 

 Systems like the AMS algorithm are not anomalies. In our digital society, 
people are continuously classifi ed, categorised, and ranked on various features or 
attributes, such as their characteristics, preferences, or other measurable actions or 
behaviours. Based upon the commonalities people allegedly share, these systems 
create profi les whereby the members of one group are treated diff erently from the 
members of another group. 12  Yet, do these systems impose AI-specifi c challenges 
concerning people ’ s claim to equality and non-discrimination that non-automated 
decisions do not ?  While the promise AI holds remains untapped, there are several 
characteristics these technologies exhibit and off er decision-makers that regula-
tors should consider ensuring their regulatory initiatives are future-proof. Four of 
these, relevant to the discussion at hand, are highlighted here. 

 First, by having access to vast amounts of data, decision-makers can now 
diff erentiate between individuals based on a more signifi cant number of traits. 13  
A fi nancial institution may profi le creditors based on traditional criteria, such as 
income and age. Still, they might also discover other relevant attributes. Some 
attributes may be more laborious to measure and map with non-automated 
means, such as people ’ s behaviours, preferences, or other monitorable actions. 
Moreover, these traits may not always share an intuitive connection to the 
domain in which they are used. For instance, data-driven analytics may uncover 
how people ’ s keystroke patterns when fi ling an online credit application indicate 
their trustworthiness. 14  Second, AI-driven decision-making systems derive and 

  12    See also      F   Schauer   ,   Profi les, Probabilities and Stereotypes   ( Belknap Harvard ,  2006 )  1 – 25   ; 
      M   Hildebrandt   ,  ‘  Defi ning Profi ling: A New Type of Knowledge ?   ’   in     M   Hildebrandt    and    S   Gutwirth    
(eds),   Profi ling the European Citizen:     Cross-Disciplinary Perspectives   ( Springer Netherlands ,  2008 ), 
available at   doi.org/10.1007/978-1-4020-6914-7_2    .   
  13         S   Wachter   ,  ‘  Th e Th eory of Artifi cial Immutability: Protecting Algorithmic Groups under 
Anti-Discrimination Law  ’  ( 2022 )  97 Tul. L. Rev. 149,  available at:   www.tulanelawreview.org/pub/
artifi cial-immutability   .   
  14    For an example of strange correlations, see:      SF   DeAngelis   ,   Solutions Enterra  ,  ‘  Artifi cial Intelligence: 
How Algorithms Make Systems Smart  ’  ( 2014 )   Wired  , available at   www.wired.com/insights/2014/09/
artifi cial-intelligence-algorithms-2/   .   
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apply group-level generalisations. While individuals may be the fi nal recipient 
of an outcome produced by AI systems, the statements about these individuals 
are oft en statements about the groups they are a member of. Th ird, the instruc-
tions underlying these systems can be uniformly applied and streamlined with 
less administrative costs. Finally, the AI environment is highly interconnected and 
data easily exchangeable; decisions taken in one domain may inform decisions 
in another: consumption behaviour derived for marketing purposes might be 
relevant for credit and insurance institutions. When decision-makers exploit these 
characteristics of complexity and scale, diff erential treatment imposed by these 
systems can be distinctive in form and content. In turn, associated inequalities 
become distinctive in content and form too. 

 AI-driven decisions may replicate and  reinforce  structural and institutional 
forms of existing social and economic disparities. Profi les can act as a proxy for 
traits that refl ect histories of disadvantage, such as a person ’ s ethnicity, religion, 
or gender. For these social groups, the digital environment is another institu-
tional layer they must challenge. At the same time, when decisions are reliant 
upon less tangible characteristics, such as (the totality of) a person ’ s (monitor-
able) attributes, behaviours, or actions, which do not share a connection with 
histories of disadvantage, decisions may introduce inequality alongside novel 
dimensions. Entire groups of people, and their members, may suddenly fi nd 
themselves excluded from areas of social life deemed critical for their personal, 
relational, and socio-economic development based on strange correlations. 15  
Due to the large-scale eff ects, these actions could potentially restructure soci-
ety alongside novel strata. 16  Assuming equality represents specifi c relational 
and economic interests all citizens share, AI systems are indiscriminate in their 
threat thereto. 17  Th at is not to say that the regulatory response should be the 
same for all: the needs of underrepresented and vulnerable groups diff er from 
those who experience singular bad AI-driven outcomes. Legislation should 
account for these diff erences. 

 Whether the law can challenge these AI-driven harms depends on the tools 
it currently has in its availability. As part of this toolset, the legal principles of 
equality and non-discrimination perform a crucial function. Th ese principles 
have found expression within human rights and non-discrimination laws. Th ey 
govern the conditions under which diff erential treatment  –  or vice versa, similar 
treatment  –  can be justifi ably imposed. In this context, laws prohibiting discrimi-
natory behaviour are an unquestioned ally to equality. It is, therefore, necessary to 

  15    Creel and Hellman refer to these domains as  ‘ realms of opportunity ’ . Areas of life that are connected 
to other paths of opportunities. Th e money a person gains from employment may aff ect their ability to 
pursue diff erent hobbies.      K   Creel    and    D   Hellman   ,  ‘  Th e Algorithmic Leviathan: Arbitrariness, Fairness, 
and Opportunity in Algorithmic Decision Making Systems  ’ ,   Proceedings of the 2021 ACM Conference 
on Fairness, Accountability, and Transparency   ( Association for Computing Machinery ,  2021 ), available 
at   doi.org/10.1145/3442188.3445942   .   
  16          A   Vedder    and    L   Naudts   ,  ‘  Accountability for the Use of Algorithms in a Big Data Environment  ’  
( 2017 )  31      International Review of Law, Computers  &  Technology    206   .   
  17    Naudts (n 1). See also: Creel and Hellman (n 15); Wachter (n 13).  
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investigate whether the legal conceptualisation of equality and non-discrimination 
is suffi  ciently robust to accommodate AI-driven social and economic injustice.  

   III. Equality and Non-discrimination 
in the CoE and EU  

 Th e European legal landscape is multi-layered and scattered, a complexity which 
this chapter cannot capture. 18  To help identify areas of divergence within this 
complexity, the conceptual and regulatory building blocks that characterise the 
role of equality and non-discrimination in the CoE and EU will be highlighted. 
First, it examines the historical evolution and relationship between both legal 
notions. Second, both orders ’  critical equality and non-discrimination provisions 
and their respective scope of application are analysed. 

   A. Equality and Non-discrimination: Formal or Substantive ?   

 Scholars have categorised equality ’ s historical evolution alongside various models 
of equality. 19  Under the historical fi rst model  –  equality before the law  –  equality 
can be likened to a principle of good governance. It is then a vertical or institu-
tional check against irrational public action. Like situations should be treated alike 
(or diff erent cases diff erently). Failure to do so constitutes discrimination unless 
there is a reasonable justifi cation for doing otherwise. Equality, then, is procedural, 
an instrument to gauge the rationality of the explanation provided. 

 Under the second model, equality transitions to a human right with clear 
normative ambitions: to combat certain forms of diff erential treatment experienced 
as denigrating, exclusionary, or otherwise harmful. Within Europe, this approach 
to equality is typifi ed by identifying a series of protected characteristics, such as 
a person ’ s gender or ethnicity, whose use will be subject to heightened scrutiny. 20  
Additionally, the law might identify certain publicly prized or justice-relevant 

  18    See among others:       D   Schiek   ,  ‘  From European Union Non-Discrimination Law towards 
Multidimensional Equality Law for Europe  ’   in     D   Schiek    and    V   Chege    (eds),   European Union 
Non-Discrimination Law:     Comparative Perspectives on Multidimensional Equality Law   ( Routledge-
Cavendish Taylor  &  Francis Group ,  2008 )   ; Tobler (n 3); Gerards,  ‘ Non-Discrimination, the European 
Court of Justice and the European Court of Human Rights ’  (n 3); Gerards,  ‘ Systeemverklaringen voor 
verschillen tussen de gelijkebehandelingsrechtspraak van het HvJ EU en het EHRM ’  (n 3).  
  19    See for instance:       C   McCrudden    and    H   Kountouros   ,  ‘  Human Rights and European Equality Law  ’   in 
    H   Meenan    (ed),   Equality Law in an Enlarged European Union:     Understanding the Article 13 Directives   
( Cambridge University Press ,  2007 )   , available at   www.cambridge.org/core/books/equality-law-in-an-
enlarged-european-union/human-rights-and-european-equality-law/66198EDD0522813DC16A689
8DBDA68A9  ;       S   Sottiaux   ,  ‘  Het Gelijkheidsbeginsel: Langs Oude Paden En Nieuwe Wegen  ’  ( 2008 )  72   
   Rechtskundig Weekblad    690   .   
  20    Sottiaux (n 19); McCrudden and Kountouros (n 19).  
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goods where discrimination is met with additional caution due to the function 
these goods hold for social or economic participation. For instance, every person 
should have equal access to  fundamental rights  or an  equal opportunity to enter the 
job market . Importantly, this model applies not only to institutional dynamics. It 
also governs interpersonal or private relationships. 

 Under its fi nal evolutionary step, equality calls for societal transformation. 
Rather than prohibiting certain discriminatory behaviours, this approach acknowl-
edges that additional and proactive measures are needed to eff ectuate institutional 
and collective change, social inclusivity and cultural diversity. 21  Although these 
interests benefi t society as a whole, these goals can only be attained when height-
ened visibility and protection are given to those who, for various reasons, are 
underrepresented or historically disadvantaged. Correcting historical disadvan-
tages may necessitate positive or affi  rmative action, for example. 

 Th is evolutive transition represents a shift  from formal to substantive equality. 22  
Equality evolved from a purely procedural notion mandating rational and consistent 
application of the law to a substantive concept aiming for social and cultural inclu-
sivity, diversity, and tolerance that also protects personal dignity and autonomy. 23  
As part of this evolution, the law gradually incorporated more socio-relational 
and distributive egalitarian ambitions, and the legal tools to realise those ambitions 
expanded. Whereas equality as rationality represents formal equality and trans-
formative equality represents substantive equality, the human-rights model sits 
between both narratives. 24  Yet, the dividing line between these models should not 
be sharply drawn: they co-exist and mutually inform one another. 25  Th e following 
section identifi es how these models operate within the CoE and EU. Importantly, 
however, depending on the model of equality at play, the principle of equality and 
non-discrimination might represent a specifi c legal tradition and function.  

   B. Th e European Convention on Human Rights  

 Th e Council of Europe ’ s foundational non-discrimination clause is Article 14 of 
the European Convention on Human Rights (ECHR). Article 14 ECHR stipulates 

  21    Sottiaux (n 19) 691.  
  22          S   Fredman   ,  ‘  Substantive Equality Revisited  ’  ( 2016 )  14      International Journal of Constitutional Law    712   .   
  23    McCrudden and Kountouros (n 19); Sottiaux (n 19);      S   Prechal   ,  ‘   “ Non-Discrimination Does Not 
Fall Down From Heaven ” : Th e Context and Evolution of Non-Discrimination in EU Law  ’  ( Eric Stein, 
Working Paper No. 4 ,  2009 )  17  .   
  24    Sottiaux (n 19); De Schutter (n 3); McCrudden and Kountouros (n 19);       OM   Arnard ó ttir   , 
 ‘  Discrimination as a Magnifying Lens: Scope and Ambit under Article 14 and Protocol No. 12  ’   in 
    E   Brems    and    J   Gerards    (eds),   Shaping Rights in the ECHR:     Th e Role of the European Court of Human 
Rights in Determining the Scope of Human Rights   ( Cambridge University Press ,  2014 )  331    , available at 
  www.cambridge.org/core/books/shaping-rights-in-the-echr/discrimination-as-a-magnifying-lens/7D
456DA527C1D513A0093DA19611610A  .  
  25    See also: Sottiaux (n 19);       M   Spinoy   ,  ‘  Discriminatie in Het Gelijkekansendecreet ?  Refl ecties Bij 
GwH Nr. 110/2019  ’  ( 2020 )     Tijdschrift  voor Bestuurswetenschappen en Publiekrecht    317   .   
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that the enjoyment of the rights and freedoms set forth in the ECHR shall be 
secured without discrimination on any ground, such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a 
national minority, property, birth or other status. Article 14 ECHR is thus posi-
tioned as an accessory rather than an independent, fundamental right: it must be 
invoked with another substantive Convention right. Still, for the ECtHR to fi nd a 
violation of Article 14 ECHR, it is not necessary for there to be a violation of that 
other right. Instead, it is suffi  cient for a case of diff erential treatment to fall within 
the wider ambit of one or more Convention rights. 26  

 Th e Convention does not have a direct interpersonal or private scope. 27  Th e 
ECHR acts as an institutional check against the (in)action of State bodies. In this 
sense, Article 14 ECHR also represents the vertical and procedural ideal of equal-
ity before the law. For example, in the case of Moraru versus Romania, the Court 
had to consider the legitimate use of height and size requirements as entrance 
criteria for potential candidates for the country ’ s military educational programs. 28  
Th e Court went on to examine whether the reasons put forward by the authorities 
to justify diff erential treatment were relevant and suffi  cient. Th e ECtHR did not 
argue against selection criteria but found that the Romanian authorities failed to 
provide evidence connecting the selection requirements (in this case, size) to their 
justifi cation (a necessary degree of strength). Due to this lack of rationality, the 
ECtHR found a violation of Article 14 ECHR. 29  

 Th ough the latter case exemplifi es a formal equality assessment, Article 14 ECHR 
has been given more normative substance over the years. For instance, the ECtHR 
is particularly cautious when diff erential treatment can confl ict with democratic 
values, personal dignity and autonomy. Likewise, in their anti-stereotyping and 
vulnerability case law, the ECtHR recognises how inequality may come about 
through social dynamics. 30  As part of this evolution, the ECtHR started to identify 
certain ascriptive traits, such as being of a particular gender or having an intel-
lectual and mental disability, as symbolic representations of certain types of social 
injustice. When these traits are a basis for diff erential treatment, the ECtHR will 
heighten its level of scrutiny because they are more likely to produce a negative 

  26       Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms 
(ECHR)  [ 2000 ]  ETS 177   , did establish a general prohibition of discrimination but has seen limited case 
law due to a lack of ratifi cation. For a case concerning Protocol 12 to the ECHR, see     Sejdic and Finci v 
Bosnia and Herzegovina    App nos 27996/06 and 34836/06  ( ECtHR Grand Chamber ,  22 December 2009 )   
para 55.  
  27    Th ough private actors are (in principle) not obliged to respect the ECHR, States can be condemned 
for their inaction to suffi  ciently guard people against unjustifi ed unequal treatment in their relationships 
with private actors. Gerards,  ‘ Systeemverklaringen voor verschillen tussen de gelijkebehandelingsre-
chtspraak van het HvJ EU en het EHRM ’  (n 3) 572. See for instance:     Pla and Puncernau v Andorra   
 App no 69498/01  ( ECtHR ,  15 December 2004 )  ;     Garcia Mateos v Spain    App no 38285/09  ( ECtHR , 
 19 May 2013 ) .   
  28        Moraru v Romania    App no 64480/19  ( ECtHR ,  8 November 2022 ) .   
  29    ibid para 55.  
  30    See eg     Konstantin Markin v Russia    App no 30078/06  ( ECtHR Grand Chamber ,  22 March 2012 )  ; 
    Alajos Kiss v Hungary    App no 38832/06  ( ECtHR Second Section ,  20 May 2010 , fi nal  20 August 2010 ) .   
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societal impact. 31  By articulating the conditions under which unjustifi able social 
inequality occurs, the Court can indirectly infl uence personal or horizontal social 
relationships. 

 On a related note, the ECtHR has also specifi ed that fundamental rights have 
clear social and or economic implications even though the Convention essentially 
covers civil and political rights. 32  Or in the words of the ECtHR, there is no  ‘ water-
tight division ’  between the public and private domains. 33  As part of this transition, 
the ECtHR now recognises that States can have an active or transformative duty 
to correct factual inequalities and structural defi ciencies. For example, in matters 
relating to education, the ECtHR has recognised how applicants with a history of 
direct discrimination may need proactive assistance, including structured involve-
ment on the part of social services. 34   

   C. Th e European Union  

 Equality has long been foundational in the European Union as a general prin-
ciple of EU law. Its history is rich and complex. Equality ’ s initial function as a 
procedural tool to evaluate and govern internal market regulation and integration 
were complemented by a fundamental rights narrative aimed to combat specifi c 
status-based inequalities. 35  Over the decades, both functions gained increased 
constitutional anchorage. 36  

 Two landmark moments relevant to the current AI legal landscape are 
discussed here. Th e fi rst concerns the addition of Article 13 EC (Article 19 TFEU) 
to the Treaty establishing the European Community following the 1997 Treaty of 
Amsterdam. Th is provision enabled the EU legislator to combat discrimination 
based on sex, racial or ethnic origin, religion or belief, disability, age, or sexual 

  31          OM   Arnard ó ttir   ,  ‘  Th e Diff erences Th at Make a Diff erence: Recent Developments on the 
Discrimination Grounds and the Margin of Appreciation under Article 14 of the European Convention 
on Human Rights  ’  ( 2014 )  14      Human Rights Law Review    647   .   
  32        Airey v Ireland    App no 6289/73  ( ECtHR ,  9 October 1979 )   para 26.  
  33    ibid;     Jur č i ć  v Croatia    App no 54711/15  ( ECtHR ,  4 May 2021 )   para 64. See however also     Council of 
Europe  ,   European Social Charter  ,  7th edn  ( Collected Texts ,  January 2015 ) .   
  34    See eg     Horv á th and Kiss v Hungary    App no. 11146/11  ( ECtHR ,  29 January 2013 )   paras 101 – 104.  
  35    For cases concerning equality as an economic imperative, reference can be made to the CJEU ’ s case 
law on EU agricultural policies and tax discrimination. Th e CJEU also invoked economic considerations 
to condemn certain status-based inequalities. For instance, discrimination based on nationality can 
confl ict with the ideal of free movement within the market. Similarly, gender-based equality standards 
were initially developed from economic labour law considerations aimed to avoid unfair competi-
tive disadvantages in the market. See      T   Tridimas   ,   Th e General Principles of EU Law  ,  2nd edn  ( Oxford 
University Press ,  2006 )  ; Prechal (n 23);       E   Ellis    and    P   Watson   ,  ‘  Essential Characteristics of EU Law  ’   in 
    E   Ellis    and    P   Watson    (eds),   EU Anti-Discrimination Law  ,  2nd edn  ( Oxford University Press ,  2012 )   , 
available at   oxford.universitypressscholarship.com/10.1093/acprof:oso/9780199698462.001.0001/ac
prof-9780199698462-chapter-002  .  
  36    For an in-depth overview of the various manifestations of equality as a general principle of EU 
law:       E   Muir   ,  ‘  Th e Essence of the Fundamental Right to Equal Treatment: Back to the Origins  ’  ( 2019 )  20   
   German Law Journa l   817   .   
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orientation. Th is provision served as the basis for the EU Equality Directives, 
which signifi cantly enhanced the position of equality and non-discrimination as 
a legislative tool to govern public and private relationships and behaviours in the 
EU. Th e role of equality and non-discrimination as fundamental rights was further 
strengthened by their incorporation into the Charter of Fundamental Rights of 
the European Union (CFR), which came into force in 2009. 37  Given the Charter ’ s 
status as primary law, it will be discussed fi rst. 

 Article 20 CFR protects equality before the law. Th is provision is traditionally 
seen as a wide-ranging and open-ended institutional benchmark: formal equality 
in creating and applying EU law. Article 21(1) CFR gives expression to Article 20 
CFR. 38  Th e latter is modelled aft er Article 14 ECHR and formulated as a prohibi-
tion to discriminate. In this context, the explanations to Article 21(1) CFR note 
that in   so   far as the Charter corresponds to Article   14 of the ECHR, it applies in 
compliance with it. 39  

 According to Bell,  ‘ Article 21 emerges as a type of  lex specialis  in contrast to the 
 lex generalis  found in Article 20 ’ . Under this view, Article 21 CFR functions as an 
institutional lens for evaluating status-based diff erential treatment linked to socially 
signifi cant characteristics or traits that signal histories of disadvantage that bring 
about or are associated with social inequality. 40  Unlike Article 20 CFR, the CJEU has 
given  –  albeit in a limited set of cases  –  a direct horizontal eff ect to Article 21 CFR. 41  
Article 21 CFR refl ects equality as a human right that mitigates legal and social 
exclusion based on ascriptive categories. 42  Article 20 CFR represents the traditional 
view of equality as a neutral standard of good governance to evaluate the rationality 
of non-ascriptive diff erentiation grounds as a motivational basis for the application 
of diff erent legal standards to comparable situations. 43  Th is view has somewhat been 

  37    ibid 818.  
  38    Case C-356/12     Wolfgang Glatzel v Freistaat Bayern    ECLI:EU:C:2014:350 , [ 2014 ]  3 CMLR 52   , para 43. 
See also Case C-190/16     Werner Fries v Luft hansa CityLine GmbH    ECLI:EU:C:2017:513 , [ 2017 ]  7 WLUK 56   , 
para 29; and Case C-243/19     A v Vesel ī bas ministrija    ECLI:EU:C:2020:872 , [ 2021 ]  2 CMLR 2   , para 35. 
See also:       A   Ward   ,  ‘  Th e Impact of the EU Charter of Fundamental Rights on Anti-Discrimination Law: 
More a Whimper than a Bang ?   ’  ( 2018 )  20      Cambridge Yearbook of European Legal Studies    32, 33   .   
  39    However, as seen in the previous Section, Article 14 ECHR has been used in a more traditional, 
rationality-oriented sense.    Th e question can thus be raised, to what extent does Article 14 ECHR 
inform Article 20 of the Charter of Fundamental Rights of the European Union  [ 2012 ]  OJ C 326/391    
(CFR) ?  See also    Explanations relating to the Charter of Fundamental Rights  [ 2007 ]  OJ C303/17   , under 
Article 52(3) CFR.  
  40          M   Bell   ,  ‘  Article 20: Equality Before the Law  ’   in     S   Peers    et al (eds),   Th e EU Charter of Fundamental 
Rights:     A Commentary   ( Hart Publishing ,  2014 )  565   .  See also:       H   Eklund    and    C   Kilpatrick   ,  ‘  Article 21 
EU Charter of Fundamental Rights  ’   in     S   Peers    et al (eds),   Th e EU Charter of Fundamental Rights:     A 
Commentary   ( Hart Publishing ,  2021 )  .   
  41    Th e CJEU laid down the horizontal direct eff ect of Article 21 CFR on the basis of religion and age-
based diff erentiation. Case C-414/16     Egenberger v Evangelisches Werk Fur Diakonie und Entwicklung eV   
 ECLI:EU:C:2018:257 , [ 2019 ]  1 CMLR 9   , paras 76 – 77. Case C-144/04     Werner Mangold v R ü diger Helm   
 ECLI:EU:C:2005:709 , [ 2005 ]  ECR I-9981   , paras 74 – 78.  
  42          R   Xenidis   ,  ‘  Transforming EU Equality Law ?  On Disruptive Narratives and False Dichotomies  ’  
( 2019 )  38      Yearbook of European Law    e2   .   
  43    Such a reading may follow from  Glatzel  (n 38). First, the CJEU analysed EU law concerning the 
minimum standards for drivers of specifi c vehicles. Th e CJEU considered the compatibility of visual 
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confi rmed by the CJEU. For instance, in its case law, the CJEU clarifi ed that the 
EU Equality Directives give specifi c expression to Article 21(1) CFR. 44  Even though 
Article 21 CFR has been given a limited degree of interpersonal range, its status as an 
all-encompassing human right remains limited: it primarily addresses discrimina-
tion by the institutions and bodies of the Union themselves when exercising powers 
conferred to them and by the Member States in their implementation of Union law. 45  
Moreover, the explanations to the Charter further clarify how Article 21 CFR does 
not impose a sweeping ban on discrimination. 

 Th e EU Equality Directives then protect EU citizens against specifi c types 
of status-based discrimination in decisions relating to publicly prized goods 
or domains, such as employment, education, and the provision of goods and 
services. 46  Moreover, the Directives extend explicitly to both public and private 
actors. In addition, they also incorporate more substantive and transformative 
ambitions. Among others, the EU Equality Directives prohibit the socio-relational 
harm of harassment and establish the conditions under which positive action 
measures are possible. Th e Directives have a clear scope of application and off er 
a heightened level of protection. Th eir personal and material range of applica-
tion is relatively narrow, however. In case an act of diff erentiation does not occur 
within one of the protected domains and cannot be linked directly or indirectly to 
a prohibited (personal) characteristic, the Directives do not off er protection. 

 Th e Charter and the EU Equality Directives symbolise equality ’ s shift  from an 
institutional benchmark meant to constrain public bodies during the dawn of the 
EU and to realise internal market objectives (equality as a means) to a concept 
that is concerned with personal autonomy, social inclusion and cultural diver-
sity (equality as an end). 47  A transformation the CJEU has contributed to in its 

acuity requirements, and whether these constitute discrimination on the grounds of disability, under 
Article 21 CFR. Th e CJEU then examined whether the law could justifi ably impose diff erent exception 
regimes depending on the category of driver. Th e EU law in question created two groups of driv-
ers depending on the size of the vehicle, the number of passengers carried and the responsibilities 
involved in driving such vehicles. In other words, the CJEU evaluated the rightful use of a status-based 
diff erentiation criterion (visual acuity) via Article 21 CFR, whereas it applied Article 20 CFR on a non-
status-based diff erence (type of driver). Unfortunately, the CJEU ’ s case law is not always as consistent 
or coherent in its application of the Charter, making the respective scope of application and mutual 
relationship between both provisions unclear.  
  44    See for instance: Case C-83/14     CHEZ Razpredelenie Bulgaria AD v Komisia za zashtita ot diskrimi-
natsia    ECLI:EU:C:2015:480 , [ 2016 ]  1 CMLR 14   , para 42.  
  45    CFR, Article 51(1).  
  46    Directive 2000/43/EC of the Council implementing the principle of equal treatment between 
persons irrespective of racial or ethnic origin (Racial Equality Directive) [2000] OJ L180/22; Directive 
2000/78/EC of the Council establishing a general framework for equal treatment in employment and 
occupation [2000] OJ L303/16; Directive 2006/54/EC of the European Parliament and of the Council 
on the implementation of the principle of equal opportunities and equal treatment of men and women 
in matters of employment and occupation (recast) [2006] OJ L204/23; Directive 2004/113/EC of the 
Council implementing the principle of equal treatment between men and women in the access to and 
supply of goods and services [2004] OJ L373/37.  
  47    Prechal (n 23) 2;       M   Bell   ,  ‘  Th e Transformation of EU Anti-Discrimination Law  ’   in     M   Bell    (ed), 
  Anti-Discrimination Law and the European Union   ( Oxford University Press ,  2002 )   , available at 
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interpretation of these instruments. Still, this is an evolutive process in motion. 
In this context, the economic origins of the EU ’ s equality and non-discrimination 
concepts remain present. As observed by Xenidis, EU law remains a  ‘ pragmatic 
compromise that guarantees a form of citizenship as socio-economic participation, 
in line with a transnational European proto-society that heavily revolves around 
market structures and interactions ’ . 48  For example, the Directives off er individ-
ual non-discrimination rights against diff erential treatment based on ascriptive 
traits. While those traits have been chosen due to their close link with historical 
and social disadvantage, the associated rights are primarily granted in economic 
domains characterised by unbalanced market opportunities (eg, employment, 
social protection, and access to goods and services). 49    

   IV. Institutional Divergence and Convergence  

 On a foundational conceptual level, both orders evolve towards alignment. Th e 
general principles of equality and non-discrimination transitioned from an 
institutional and procedural constraint to one that is more normatively rich, 
interpersonal and transformative. Th is transition, however, is subject to various 
institutional dynamics. In this context, this section fi rst analyses areas of insti-
tutional divergence between the CoE and EU. Diff erences can be linked to the 
(material) scope and competencies each order covers and the procedures to trigger 
an investigation into diff erential treatment. In the second step, this section looks 
a specifi c area of institutional alignment. In particular, the CoE and EU follow a 
distributive paradigm to equality. In turn, they might fail to capture the relational 
egalitarian harm AI technologies generate. Th ese institutional dynamics may feed 
into how both orders approach the justifi cation of diff erential treatment. Th e latter, 
and the repercussions thereof for AI, this chapter will touch upon later. 

   A. Competences and Procedures  

 Given the central role performed by the ECtHR and CJEU in interpreting equality 
as a legal principle, discrepancies in the interpretation and function of equality can 
be partly explained due to diff erences in their respective interpretative reach and 

  oxford.universitypressscholarship.com/10.1093/acprof:oso/9780199244508.001.0001/acprof-978019
9244508-chapter-8  ;       E   Muir   ,  ‘  Th e Transformative Function of EU Equality Law  ’  ( 2013 )  21      European 
Review of Private Law    1231    , available at   kluwerlawonline.com/journalarticle/European+Review+of
+Private+Law/21.5/ERPL2013075  ;      E   Muir   ,   EU Equality Law:     Th e First Fundamental Rights Policy of 
the EU   ( Oxford University Press ,  2018 )   available at   oxford.universitypressscholarship.com/10.1093/
oso/9780198814665.001.0001/oso-9780198814665  .  
  48    Xenidis (n 42) 37.  
  49    Th is model is not absolute, however. EU law for example prohibits race- and ethnicity-based 
discrimination in the fi eld of education.  
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procedure. Th e ECtHR exercises an external check on States ’  adherence to human 
rights. Th e CJEU is tasked to govern the internal constitutional order of the EU, 
including the respect to fundamental rights therein. 50  Th e CJEU not only monitors 
Member States and EU institutions ’  abidance to EU law, but it also ensures consist-
ent interpretation and application. Moreover, unlike the ECtHR, which develops 
its equality and non-discrimination concept from a single source, the CJEU does 
so through its interpretation of multiple legal sources, including, but not limited to, 
the Charter and Equality Directives. Th e CJEU ’ s interpretative reach thus expands 
alongside the EU ’ s competencies and legislative actions. 

 Within this broader context, it is also essential to consider the particular inter-
pretative power given to the CJEU. Th e CJEU can enforce and annul EU law. Its 
most distinctive characteristic, however, is the preliminary ruling procedure: 
Member State judges can issue preliminary questions regarding the interpreta-
tion and application of EU law. It was not until recently, through the adoption 
of Protocol 16 to the ECHR, that the highest courts and tribunals of contracting 
parties could request the ECtHR an advisory opinion concerning the interpreta-
tion and application of Convention Rights. 51  Th e adoption of the CFR and the 
status of equality as a foundational and stand-alone rather than accessory principle 
further contributed to the CJEU ’ s interpretative leadership in equality law. 52  Due 
to the accessory nature of Article 14 ECHR, there was oft en less opportunity nor 
the need to conceptualise equality and non-discrimination. 53  

 Given that the EU ’ s legal system exhibits greater complexity, some additional 
observations concerning the CJEU ’ s interpretative reach are in order. First, and 
although questions have been raised concerning the EU and the CJEU ’ s (political) 
legitimacy to enter the human-rights debate, it is unmistakable that this shift  has 
been gradually taking place. True, the CJEU is not a human rights court in the 
strict sense. It remains bound by the limitations set out by Article 51(1) CFR. Still, 
the CJEU can operationalise Articles 20 and 21 CFR to evaluate unequal treatment 
by Union institutions and Member States when implementing EU law. Due to the 
Charter ’ s pivotal position, the CJEU could remain a frontrunner of European 
equality law in technology-related fi elds. Given the plethora of AI-relevant legis-
lation that has been, and will be, adopted by the EU legislator, the interpretative 
potential of Articles 20 and 21 CFR is undeniable. 54  For example, the CJEU has 

  50    Rosas (n 3) 211.  
  51    Protocol No. 16 to the Convention for the Protection of Human Rights and Fundamental Freedoms 
[2013] CETS 214.  
  52    See among others: Gerards,  ‘ Non-Discrimination, the European Court of Justice and the European 
Court of Human Rights ’  (n 3) 138; Gerards,  ‘ Systeemverklaringen voor verschillen tussen de gelijkebe-
handelingsrechtspraak van het HvJ EU en het EHRM ’  (n 3) 574.  
  53    In her analysis, however, Gerards observes that the dominant narrative that sees the CJEU as lead-
ing European equality law must be nuanced. See: Gerards,  ‘ Non-Discrimination, the European Court 
of Justice and the European Court of Human Rights ’  (n 3) 137; Gerards,  ‘ Systeemverklaringen voor 
verschillen tussen de gelijkebehandelingsrechtspraak van het HvJ EU en het EHRM ’  (n 3) 574.  
  54    As an example of such legislation, reference can be made, among others, to:    Regulation (EU) 
2016/679 of the European Parliament and of the Council on the protection of natural persons 
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relied upon Article 21(1) CFR to interpret and evaluate the PNR Directive ’ s profi l-
ing provisions. 55  Where there is room for interpretation, the CJEU can take a 
formal, substantive, conservative, or progressive approach to equality. Th e power 
of the CJEU to take on this position legitimately has been questioned, however. 56  

 As a result of these regulatory interventions at the EU level, the CJEU ’ s inter-
pretative reach might also expand to civil and political domains where the ECtHR 
typically held a greater range of infl uence. For instance, the proposed AI Act covers 
a series of public fi elds, such as welfare, education, border control and law enforce-
ment. Th ough the Charter must be interpreted in light of the ECHR where they 
align, divergence is still possible. First, the Charter can off er a higher level of protec-
tion than the Convention. Second, the Charter contains civil and political as well as 
social and economic rights. Consequently, equality might compete with a diff erent 
set of interests while balancing rights. For example, the ECHR does not explicitly 
foresee the right to conduct a business. Yet, considering the EU ’ s economic origins, 
this right will likely become an important counterpoint to equality when the legality 
of AI-driven decision-making practices is subject to evaluation. 

 Th e ECtHR and CJEU historically governed diff erent domains of life: equality 
in the enjoyment of civil and political fundamental rights in institutional settings 
on the one hand and equal treatment vis- à -vis socio-economic opportunities in 
specifi cally enumerated public and private domains on the other hand. Rather 
than viewing this divergence negatively, Gerards believes one could focus on their 
complementarity: inequalities not addressed via one system might fi nd redress 
in another. 57  Th e ECtHR has been quite prolifi c in addressing inequality within 
the public domain, as demonstrated by its case law on ethnic profi ling within law 

with regard to the processing of personal data and on the free movement of such data, and repeal-
ing Directive 95/46/EC (General Data Protection Regulation)  [ 2016 ]  OJ L119/1   ;    Regulation (EU) 
2022/2065 of the European Parliament and of the Council on a Single Market For Digital Services and 
amending Directive 2000/31/EC (Digital Services Act)  [ 2022 ]  OJ L277/1   ;    Regulation (EU) 2022/1925 
of the European Parliament and of the Council on contestable and fair markets in the digital sector 
and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act)  [ 2022 ] OJ L265/1   ; 
   Proposal of the Commission for a Regulation of the European Parliament and of the Council laying 
down harmonised rules on Artifi cial Intelligence (Artifi cial Intelligence Act) and amending certain 
Union Legislative Acts ,  COM ( 2021 )  206    fi nal (Proposed AI Act).  
  55    Opinion of Advocate General Pitruzella, Case C-817/19     Ligue des Droits Humains v Conseil 
des Ministres    ECLI:EU:C:2022:65   , para 227; Case C-817/19     Ligue des Droits Humains v Conseils des 
Ministres    ECLI:EU:C:2022:491 , [ 2022 ]  3 CMLR 25   , paras 197 – 199.    Directive (EU) 2016/681 of the 
European Parliament and of the Council on the use of passenger name record (PNR) data for the 
prevention, detection, investigation and prosecution of terrorist off ences and serious crime  [ 2016 ]  OJ 
L119/132  .   
  56         M   Dawson   ,  ‘  Th e Political Face of Judicial Activism: Europe ’ s Law ‐ Politics Imbalance  ’  ( Maastricht 
Faculty of Law Working Paper No. 1 ,  2012 ) available at   papers.ssrn.com/abstract=1984636    ;      Muir   , 
 ‘  Th e Transformative Function of EU Equality Law ’  (n 47); M Dawson,  ‘ Th e Court of Justice in the 
Governance of EU Fundamental Rights  ’  (  Th e Governance of EU Fundamental Rights  ,  February 2017 ), 
available at   www.cambridge.org/core/books/governance-of-eu-fundamental-rights/court-of-justice-
in-the-governance-of-eu-fundamental-rights/DAA872147BBBA7F3193BAEA791F82224   .   
  57    See also Gerards,  ‘ Systeemverklaringen voor verschillen tussen de gelijkebehandelingsrechtspraak 
van het HvJ EU en het EHRM ’  (n 3) 581.  
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enforcement and social exclusion in education. 58  Th e CJEU, for its part, has a rich 
history of cases concerning specifi c types of ascriptive inequality in economic 
areas, such as the employment sector and the provision of goods and services. 
Moreover, through judicial dialogue, and in case of overlap, both Courts could 
turn to one another for mutual inspiration regarding AI systems imposed in areas 
that touch upon their respective area of expertise. 59  For instance, the law enforce-
ment directive adopted in 2016 has a principled prohibition on ethnic profi ling. 
Th e proposed AI Act identifi es as high-risk the use of enrolment algorithms for 
educational institutes. As aforementioned, in so far as the Charter corresponds 
to rights guaranteed by ECHR, the meaning and scope of those rights should be 
the same. 60  At the same time, the CJEU ’ s position to interpret, via the Charter, the 
discriminatory nature of novel technologies captured under EU law might give it 
a prime place to be fi rst in tackling renewed questions regarding the function of 
equality and non-discrimination. And in certain areas, this is already the case. For 
example, a mutual and bi-directional judicial dialogue exists between both Courts 
in matters concerning the legality of data-driven systems for mass surveillance. 61  

 Institutional dynamics might explain divergence, but they do not rule out 
convergence. Moreover, divergence need not be problematic where it does not lead 
to immediate confl ict but can be anticipated and accommodated. For instance, 
Gerards suggests that national actors could ask the European Courts via preju-
dicial ruling or advisory opinion procedures for further clarifi cation. 62  Th ese 
options give national courts a tool to fi nd alignment when supranational caselaw 
appears inconsistent.  

   B. Social Ambitions, Distributive Constraints ?   

 Within each order, the realisation of egalitarian aspirations might face internal 
constraints due to how equality protection is framed. More specifi cally, relational 
egalitarian ambitions can be curbed when they must be realised within a distribu-
tive framework that focuses on individual instances of discrimination. 

 When equality is viewed as a distributive ideal, people ’ s socio-economic posi-
tion is assessed in terms of their possession of certain justice-relevant goods. Th ese 
goods can be material, such as wealth and income, as well as immaterial, such as 

  58    See for instance:     Lingurar v Romania    App no 48474/14  ( ECtHR ,  16 April 2019 )  ;     D.H. and Others v 
the Czech Republic    App no 57325/00  ( ECtHR Grand Chamber ,  13 November 2007 ) .   
  59    See also: Gerards,  ‘ Systeemverklaringen voor verschillen tussen de gelijkebehandelingsrechtspraak 
van het HvJ EU en het EHRM ’  (n 3) 581.  
  60    CFR, Article 52(3).  
  61    See     Big Brother Watch and Others v Th e United Kingdom    App nos 58170/13, 62322/14 and 24960/15  
( ECtHR First Section ,  13 September 2018 )   paras 516 – 518. See: Joined Cases C-293/12 and C-594/12 
    Digital Rights Ireland Ltd v Minister for Communications, Marine and Natural Resources and Others and 
K ä rntner Landesregierung and Others    ECLI:EU:C:2014:238 , [ 2014 ]  3 CMLR 44  .   
  62    Gerards,  ‘ Systeemverklaringen voor verschillen tussen de gelijkebehandelingsrechtspraak van het 
HvJ EU en het EHRM ’  (n 3) 581.  
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fundamental rights and opportunities. People ’ s position as social equals can be 
measured through an evaluation of their distributive shares. Likewise, acts, rules, 
and practices are considered discriminatory when they interfere with the desired 
distribution of these justice-relevant goods. 

 Th e ECHR and the EU legal frameworks have been constructed around 
a  distributive paradigm. In the case of the ECHR, the human right to non- 
discrimination guarantees individuals the equal enjoyment of the Convention 
rights. In the case of the EU, the fundamental right to non-discrimination governs 
people ’ s access before and to the market. 63  Th e EU Equality Directives are a prime 
example of this distributive approach. In her analysis, Xenidis observes how  ‘ the 
substance of non-discrimination rights is made of distributive opportunities, the 
recognition [in our wording  socio-relational ] paradigm informs the grammar of 
their allocation ’ . Socio-relational considerations are of course important for the law ’ s 
evolution. Still, interferences with relational equality might be insuffi  ciently recog-
nised as stand-alone harm. For instance, while discrimination takes place as part of 
people ’ s relationships, it becomes a contestable wrong when it denies people access 
to fundamental rights or domains of life deemed critical for social and economic 
participation. Th e EU ’ s proposed AI Act follows a similar approach. Data quality 
standards aimed to reduce societal biases are imposed onto AI systems defi ned as 
high-risk, which is an assessment coupled to the context and area of life in which 
they will be used. 64  Th e central focus therefore lies squarely on the outcome of 
diff erential treatment: how does it aff ect people ’ s enjoyment of fundamental rights 
and social and economic opportunities ?  Real social equality, however, may only 
be realised when certain forms of treatment, such as prejudice, stereotypes and 
stigma, are suffi  ciently acknowledged as being wrongful in and of themselves. 

 Relational inequality moreover arises through social and institutional processes, 
rather than singular events. Take the example of gender stereotypes perpetuated by 
recommender systems. Th e presence of stereotypes is not only condemnable when 
they limit women ’ s access to a given economic opportunity. More generally, one 
can condemn their existence because they help maintain existing societal power 
dynamics. Suppose a society ’ s core concern is the limitation of social inequality 
regardless of its source of origin. In that case, the law should address these stere-
otypes wherever they appear and not only when they occur in critical areas of 
social life. As previously mentioned, an AI system may introduce inequality in 
one non-critical area of life, such as a movie recommender system, while its actual 
impact occurs in another. Th is problem also takes place when equality functions 
as an accessory human right. Of course, people ’ s genuine enjoyment of funda-
mental human rights acts as a valuable benchmark to assess whether they are one 
another ’ s social equals. Still, not every AI-driven act actually deprives people of the 

  63    Xenidis (n 42).  
  64    See Annexes to the Proposed AI Act, available at   eur-lex.europa.eu/resource.html?uri=cellar:
e0649735-a372-11eb-9585-01aa75ed71a1.0001.02/DOC_2&format=PDF  , Annex III Proposed AI Act: 
High-Risk AI Systems Referred to in Article 6(2).  



Data-Driven Inequality and Discrimination 25

immediate enjoyment of a human right. Instead, the cumulative eff ect of a series 
of minor breaches can substantially impact a person or group ’ s socio-economic 
position. 

 By evaluating AI-driven decisions in isolation and concerning particular (non-
material) goods only, laws may overlook how various interweaving relational and 
economic actions, behaviours, and practices aff ect people ’ s lives. Social egalitarians 
would argue that investigating how people are treated within and as part of social, 
institutional, and relational processes is an intrinsic and self-standing component 
of equality deserving of attention. 65  Th e equality approach proposed by the CoE ’ s 
Ad Hoc Committee on Artifi cial Intelligence (CAHAI) is willing to break down 
certain distributive boundaries. Th ough limited to the public sector, the approach 
suggests that vulnerable groups should be part of a multi-stakeholder dialogue 
during the procurement phase. 66  Th eir involvement would necessitate institutional 
actors to actively consider how they treat persons in a vulnerable position rather 
than guarantee those who fi nd themselves in that position a specifi c outcome. 
More importantly, this approach illustrates how equality cannot be realised solely 
by prohibiting the harmful act of discrimination.   

   V. Conceptual Boundaries I: 
Grounds-based Limitations  

 Th e previous section demonstrated how the disparity between the CoE and EU 
arises from diff erences in competencies, (material) scope and procedure. Within 
those confi nes, both orders also diverge – and some of this divergence can be 
explained by the aforementioned institutional dynamics – in their interpretation 
and evaluation of equality and non-discrimination. Consequently, the notions of 
equality and non-discrimination also have diff ering conceptual boundaries. 

 In this context, it is essential to fi rst note that the CoE and EU both have a 
grounds-based approach to equality. Th ey assess the discriminatory nature of 
a given measure by examining the feature or attribute a diff erentiating action 
was based on. Th ese grounds, therefore, defi ne the law ’ s scope. Th ey determine 
who can issue a discrimination claim. Th e latter is an important observation. 
Th e diff erentiation grounds generated by AI-driven technologies capture groups 
of people and their group members. Put diff erently, whether a person or group 
can contest AI-generated discriminatory harm will depend upon the law ’ s 
acceptance of making diff erential treatment based upon the ground subject to 

  65    Young (n 11);      N   Fraser   ,  ‘  Social Justice in the Age of Identity Politics. Redistribution, Recognition, 
Participation.  ’  ( Th e Tanner Lectures on Human Values, Stanford University ,  30 April – 2 May 1996 )  29 ; 
  tannerlectures.utah.edu/_resources/documents/a-to-z/f/Fraser98.pdf    ; Fourie, Schuppert and Walliman-
Helmer (n 10).  
  66    Ad Hoc Committee on Artifi cial Intelligence (CAHAI),  ‘ Possible elements of a legal framework on 
artifi cial intelligence ’  (n 1) para 59.  
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evaluation. In eff ect, grounds govern the protective boundaries of equality in the 
AI environment. 

 How equality and non-discrimination clauses and legislation are structured is 
critical to this disparity. 67  Within this grounds-based approach, open models do not 
limit the possible grounds of discrimination nor defi ne what constitutes discrimi-
nation  a priori . Any form of diff erentiation can become the subject of evaluation. 
Closed models, either made so by lawmakers or the judiciary, impose limitations 
on what can constitute discrimination or may count as an objective justifi cation. 

 Considering the aforementioned, equality ’ s conceptual boundaries and diff er-
ences between the CoE and EU therein can be further specifi ed alongside two 
axes: fi rst, by examining, via limitations placed on the discrimination grounds, the 
law ’ s protective scope  ratione personae  (discussed in this section), and second, by 
investigating how the law, or the judiciary, evaluates the justifi cation provided by 
decision-makers once it is clear that a diff erentiation ground falls within the law ’ s 
protective ambit (discussed in the following  Section VI ). 

   A. Closed or Open ?  A Priori Limitations in Defi ning 
Discrimination  

   1. Council of Europe  
 Article 14 ECHR provides for the enjoyment of rights without discrimination 
on any ground. Despite this open-ended nature, the ECtHR limited this clause ’ s 
protective scope. In its interpretation of the discrimination notion, the ECtHR has 
maintained a divergent and sometimes confl icting case law. 68  On the one hand, it 
has defi ned discrimination as an entirely open-ended concept whereby any act of 
diff erentiation is liable to violate Article 14 ECHR. On the other hand, there are 
cases where the Court took a restrictive stance, mandating the diff erentiating trait 
to be immutable or closely related to the grounds explicitly mentioned in Article 14 
ECHR. 69  In recent years, the ECtHR seemingly settled on an interpretation that 
views Article 14 ECHR as covering not all diff erences in treatment but only those 
based on an identifi able, objective or personal characteristic or  ‘ status ’  by which 

  67         OM   Arnard ó ttir   ,   Equality and Non-Discrimination under the European Convention on Human 
Rights   ( Brill Nijhoff  ,  2021 )  33 , available at   brill.com/view/title/8988    ; Gerards and Zuiderveen Borgesius 
(n 4).  
  68    See for an in-depth discussion: Arnard ó ttir (n 31);       J   Gerards   ,  ‘  Th e Discrimination Grounds of 
Article 14 of the European Convention on Human Rights  ’  ( 2013 )  13      Human Rights Law Review    99   .   
  69    For an overview of the case-law, see: Gerards (n 68). See also: Arnard ó ttir (n 31). See for instance 
divergence in:     Engel and Others v Th e Netherlands    App nos 5100/71, 5101/71, 5102/71, 5354/72, 5370/72  
( ECtHR ,  8 June 1976 )   para 72;     Rasmussen v Denmark    App no 8777/79  ( ECtHR ,  28 November 1984 )   
para 34; and      Č adek and Others v Th e Czech Republic    App nos 31933/08, 60084/08, 6185/09, 46696/09, 
52792/09, 53518/09, 10185/10, 42151/10, 3167/11 and 20939/11  ( ECtHR, 22 November 2012 , fi nal 
 29 April 2013 )   para 94.  
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persons or groups of persons are distinguishable from one another. Th e ECtHR 
clarifi ed that  ‘ other status ’  must be widely understood. 

 On the one hand, the protection conferred extends to personal characteris-
tics that are innate or inherent. Th e latter are traits closely linked to the identity 
or personality of an individual, such as one ’ s religion or political beliefs. On the 
other hand, protection might also extend to features not sharing this association. 
Th e ECHR, for instance, has recognised that a person ’ s military rank,  ‘ length of a 
sentence ’ , and  ‘ place of residence ’  can fall under the  ‘ other status ’  category. 70  Yet, 
its case law is not always as predictable. For example, the ECtHR found that diff er-
entiation grounds like  ‘ the duration and nature of an employment contract ’  and 
 ‘ having or not having acquired the right to a welfare benefi t ’  cannot amount to 
discrimination. 71  

 Th rough the fl exible interpretation of the notion  ‘ other status ’ , Article 14 ECHR 
maintains some elasticity. Upon closer inspection, however, how these defi nitional 
boundaries map onto the AI environment remains unclear. What does it mean 
for a trait to be identifi able, objective, and personal in a digital society ?  Whereas 
identifi ability could be achieved through increased transparency, the assessment 
is more challenging for the other components listed. AI-driven profi les oft en 
pertain to generalised rather than individualised information. Does this render 
their use non-personal ?  72  Data-driven decisions are applied  to persons  and are 
usually derived from data  about or relating to persons , but does this suffi  ce ?  What 
about decisions based on non-tangible traits, such as a person ’ s viewing behaviour 
or keystroke patterns ?  What about the requirement for information to be objec-
tive ?  Does it pertain to the empirical and intuitive connection between a measure ’ s 
diff erentiating trait and purpose ?  73  If so, how can this connection be established ?  
Th e answer is currently far from clear. 

 Moreover, this assessment also necessitates a clear understanding of the risks 
AI systems threaten to impose. Yet, this requires proper insight into these systems ’  
functioning. States might not provide such transparency. And even if openness is 
provided, this does not guarantee adequate understanding on the part of the judi-
ciary. For example, in the case of Big Brother Watch, the ECtHR had to consider a 
United Kingdom law that enabled the interception of external electronic commu-
nications by intelligence services. Interceptions had to be referable to individuals 
in the British Islands to be legal. Th e ECtHR considered that using this criterion 
would not result in diff erential treatment based directly on nationality or national 
origin but rather on geographical location. Th e ECtHR argued that this diff erence 

  70        Clift  v Th e United Kingdom    App no 7205/07  ( ECtHR, 13 July 2010 , fi nal  22 November 2010 )   para 59.  
  71    For an overview, see: Council of Europe,  ‘ Guide on Article 14 of the European Convention on 
Human Rights and on Article 1 of Protocol No. 12 to the Convention: Prohibition of Discrimination ’ , 
available at   www.echr.coe.int/Documents/Guide_Art_14_Art_1_Protocol_12_ENG.pdf  .  
  72    See also       L   Naudts   ,  ‘  Criminal Profi ling and Non-Discrimination: On Firm Grounds for the Digital 
Era ?   ’   in     A   Vedder    et al (eds),   Security and Law. Legal and Ethical Aspects of Public Security, Cyber 
Security and Critical Infrastructure Security   ( Intersentia ,  2019 )  81   .   
  73    See on this requirement of empiricism also: Wachter (n 13).  
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could not be explained in terms of personal characteristics. In other words, it 
was not a relevant diff erence in treatment for Article 14 ECHR. 74  Yet, plenty of 
research has shown how geographic location oft en connects to socially signifi cant 
markers of vulnerability and tends to place a disproportionate burden on histori-
cally disadvantaged groups, such as ethnic minorities or impoverished people. 75  
Research into AI systems should inform future rulings to avoid the de facto 
 acceptance of geography based on precedent case law.  

   2. European Union  
 In the EU, a diff erent approach exists. Th e EU Equality Directives specify a series 
of treatments and behaviours designated as discriminatory. Th ey pertain to disad-
vantageous treatment based on a selected number of protected grounds, namely 
those explicitly mentioned under Article 19 TFEU. Th ese instruments are closed-
circuit on a personal level: the grounds captured by their scope have been limited 
beforehand. 

 On multiple occasions, the CJEU was asked to consider whether those 
Directives, when interpreted in light of the Charter ’ s open-ended equality and 
non-discrimination provisions, could be extended to cover additional grounds. 
As of writing, the CJEU answered this question negatively. 76  Article 19 TFEU 
exhaustively lists what traits can trigger legislative action and protection. Although 
specifi c grounds can be intrinsically linked to a protected attribute and conse-
quently captured under that existing ground, no new characteristics can be added 
by analogy to the Equality Directives. 77  In the words of AG Geelhoed, the legis-
lature had to make tragic choices. Moreover, introducing a general principle of 
non-discrimination on all forms of diff erentiation could breach the established 
boundary of EU fundamental rights law. 78  

 Th e question has been raised whether, in areas not caught by the EU Equality 
Directives, Articles 20 and 21(1) CFR could allow the CJEU to follow a more 
expansive approach. Given the CJEU ’ s general reluctance to expand the protec-
tive scope of equality to additional status-based grounds in areas identifi ed as 

  74     Big Brother  (n 61) paras 516 – 518. In reference to:     Magee v the United Kingdom    App no 28135/95  
( ECtHR ,  20 June 2000 )   para 50.  
  75    See on this point       M   Tzanou    and    S   Karyda   ,  ‘  Privacy International and Quadrature Du Net: One 
Step Forward Two Steps Back in the Data Retention Saga ?   ’   28      European Public Law    123, 139 – 40   .   
  76    See for instance: Case C-13/05 Sonia Chacon Navas v Eurest Colectividades SA ECLI:EU:C:2006:456, 
[2006] ECR I-6467, paras 56–57; Case C-354/13 Kaltoft  v Municipality of Billund ECLI:EU:C:2014:2463, 
[2015] 2 CMLR 19.  
  77    ibid. Concerning the view that certain grounds are captured by existing ones, the CJEU has held 
that the right not to be discriminated against on grounds of sex ‘cannot be confi ned simply to discrimi-
nation based on the fact that a person is of one or other sex’. It also applies to discrimination arising 
from the gender reassignment of the person concerned. Still, not every ground is as malleable as to 
enable such an extended interpretation. See for example Case C-13/94 P v S and Cornwall County 
Council ECLI:EU:C:1996:170, para 20.    
  78    Opinion of Advocate General J ä  ä skinen, Case C-354/13     Kaltoft  v Municipality of Billund   
 ECLI:EU:C:2014:2106   , para 24.  
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socially signifi cant, it is highly doubtful whether it would be willing to do so in 
other domains. For example, the aforementioned PNR Directive explicitly prohib-
its profi ling based on a person ’ s race or ethnic origin, political opinions, religion 
or philosophical beliefs, trade union membership, health, sexual life or sexual 
orientation. In the  Ligue des Droits Humains  case, AG Pitruzella argued that  ‘ the 
general prohibition on discriminatory profi ling must be understood as including 
all the grounds of discrimination referred to in Article    21 of the Charter, even 
where they are not referred to expressly ’ . 79  Th is reasoning would expand the profi l-
ing prohibition to include age and property. Th e CJEU, however, remained silent 
on this point. Instead, it concluded that the PNR Directive was compatible and 
consistent with Article 21 CFR. And this appears consistent with the CJEU ’ s previ-
ous approach towards regulating discriminatory treatment: adding status-based 
grounds the EU legislator did not intend to govern could breach the established 
boundaries of the law. 

 Th at said, the CJEU did elaborate upon the discriminatory nature of certain 
data-driven criminal profi ling practices, albeit without directly relying on the 
Charter ’ s equality provisions. In the case of  GD v Commissioner of An Garda 
Siochana , the CJEU questioned whether the diff erentiation criterion  ‘ geographic 
location ’  could be discriminatory. Th e Court concluded it is not:  ‘ areas marked by 
a high incidence of serious crime and areas particularly vulnerable to the commis-
sion of those acts [are not likely] to give rise to discrimination, as the criterion 
drawn from the average rate of serious crime is entirely unconnected with any 
potentially discriminatory factors ’ . 80  While this again betrays a lack of technical 
insight into the functioning of AI-driven techniques, the CJEU has nonetheless 
specifi ed under what circumstances diff erentiating criteria might not be prob-
lematic: the data and models used should be reliable and topical and consider 
international research. 81    

   B. Defi nitional Variations: Direct, Indirect and Intersectional 
Discrimination by Association and Assumption  

 Within their respective grounds-based systems, the two orders diverge in the 
conceptual limitations they place on discrimination. Th eir approaches also devi-
ate, however, in their defi nition of discrimination in relation to those grounds. 
Areas of variation concern: (a) their reliance on the distinction between direct 
and indirect discrimination, (b) their recognition of intersectional harm, and 

  79    Opinion of Advocate General Pitruzella (n 55) para 227.  
  80    Case C-140/20     G.D. v Commissioner of An Garda Siochana    ECLI:EU:C:2022:258 , [ 2022 ]  3 CMLR 
23   , paras 79 – 80.  
  81       Opinion 1/15 of the Court on the transfer of Passenger Name Record Data from the European 
Union to Canada ,  ECLI:EU:C:2017:592 , [ 2018 ]  1 CMLR 36   , para 172.  
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(c) the extension ratione personae of the law by association and assumption. Areas 
that could moreover aff ect the law ’ s capacity to tackle AI-driven discrimination. 

   1. Direct and Indirect Discrimination  
 Th e distinction between direct and indirect discrimination is foundational to the 
EU ’ s equality discourse. Th e CJEU introduced the distinction to increase the eff ec-
tiveness of the EU non-discrimination law and subsequently it was incorporated as 
a cornerstone of the EU Equality Directives. 82  Direct discrimination occurs when 
one person is treated less favourably than another is, has been or would be treated 
in a comparable situation on aspects that include one ’ s racial and ethnic origin, sex, 
sexual orientation, and age, among others. 83  Indirect discrimination occurs where 
an apparently neutral provision, criterion or practice would put persons having a 
particular ethnic origin, sex, sexual orientation, religion or belief, disability, or age 
at a particular disadvantage compared with other persons. Whereas direct discrim-
ination targets the disadvantageous treatment faced by a person or group, indirect 
discrimination targets the disadvantageous impact faced by a group. In practice, a 
neutral rule is more likely to adversely impact non-dominant groups within society, 
such as historically disadvantaged or marginalised groups, due to the structural 
and systemic nature of the inequalities they face. Hence, legal protection against 
indirect discrimination is typically considered an exponent of substantive equality. 
In both instances, the protected traits are a symbolic shorthand whose use signals 
a violation of socially accepted norms. When a person or group either directly or 
indirectly experiences a disadvantage due to possessing these characteristics, this 
act is more likely to be morally reprehensible. At the same time, the protected traits 

  82    Th e main elements of indirect discrimination are found in the disparate impact theory, fi rst 
established by the Supreme Court of the United States. Th e concept was transplanted in the United 
Kingdom, later mobilised by the Court of Justice, and enshrined, with some singularities, in the 
Equality Directives in the EU as indirect discrimination. See among others     Griggs v Duke Power Co.  , 
 401 U.S. 424, 91 S. Ct. 849, 28 L. Ed. 2d 158  ( 1971 ) .  For the UK, see Race Relations Act of 1976. On the 
EU level: Case C-96/80     JP Jenkins v Kingsgate    ECLI:EU:C:1981:80 , [ 1981 ]  ECR 911    and Case C-170/84 
    Bilka  –  Kaufh aus GmbH v Karin Weber von Hartz    ECLI:EU:C:1986:204 , [ 1986 ]  ECR 1607  .  In EU Law: 
   Directive 2000/43/EC of the Council implementing the principle of equal treatment between persons 
irrespective of racial or ethnic origin  [ 2000 ]  OJ L180/22    (Racial Equality Directive), Article 2(2)(b); 
   Directive 2000/78/EC of the Council establishing a general framework for equal treatment in employ-
ment and occupation  [ 2000 ]  OJ L303/16    (Employment Equality Directive), Article 2(2)(b);    Directive 
2004/113/EC of the Council implementing the principle of equal treatment between men and women 
in the access to and supply of goods and services  [ 2004 ]  OJ L373/37    (Gender Goods and Services 
Directive), Article 2(1)(b). From an academic perspective, reference can be made to       I   Rorive   ,  ‘  Lutter 
contre les Discriminations  ’   in     C   Bricteux    and    B   Frydman    (eds),   Les D é fi s du Droit Global   ( Bruylant , 
 2017 )  49    ;      C   Tobler   ,  ‘  Limits and Potential of the Concept of Indirect Discrimination  ’  ( 2008 )  European 
Network of Legal Experts in the non-discrimination fi eld  .   
  83    Racial Equality Directive, Article 2(2); Employment Equality Directive, Article 2(2)(a); Gender 
Goods and Services Directive, Article 2(a);    Directive 2006/54/EC of the European Parliament and of 
the Council on the implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation (recast)  [ 2006 ]  OJ L204/23    (Gender Equality 
Directive recast), Article 2(1)(a).  
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also symbolise the political eff orts of civil society and historically suppressed groups 
to have their interests appropriately represented. As a specifi c set of exhaustively 
enumerated protected characteristics defi ne the personal scope of EU law, it makes 
sense to maintain this distinction. Eff orts to protect social norms and suppressed 
groups cannot be achieved by prohibiting direct discrimination alone. Hence indi-
rect discrimination is a necessary complement. 

 Within the EU system, the indirect discrimination doctrine could be used to 
tackle the problem of algorithmic proxies. As most AI developers know or want 
to avoid their systems being discriminatory, AI-generated diff erentiation grounds 
will seldom take the form of a protected characteristic. Instead, they will take on 
a  ‘ neutral ’  appearance. When AI systems are detrimental to historically disadvan-
taged groups, the diff erentiation ground in question can be reformulated as an 
indirectly discriminatory trait. Unfortunately, this defi nitional distinction plays an 
additional role during the justifi cation process. Whereas the EU Equality Directives 
implement a principled prohibition (on most forms) of direct discrimination, 
indirectly discriminatory measures can be justifi ed if they pursue a legitimate aim 
and are appropriate and necessary. Given the rational veneer of AI-driven analyt-
ics, scholars fear indirect discrimination will be easily justifi able. 84  

 Because the ECtHR interprets Article 14 in a somewhat open-ended fashion, 
there was no immediate reason to introduce this distinction. 85  Yet, an open-ended 
clause brings along the same open-ended justifi cation problem. Moreover, when 
the ECtHR eventually introduced the distinction, other challenges emerged. As 
aforementioned, the ECtHR identifi ed its own variation of the protected char-
acteristics paradigm. Certain traits, such as ethnicity, sex and intellectual and 
mental disability, trigger a heightened level of scrutiny by the ECtHR. According 
to established case law, very weighty reasons must be brought forward to justify 
diff erential treatment based on these criteria. According to Gerards:  ‘ When it 
became clear that this test meant that such a justifi cation could hardly ever be 
provided, it became attractive for applicants to show that a relatively  ‘ neutral ’  
case of unequal treatment disproportionately aff ected a group defi ned by  ‘ suspect ’  
characteristics ’ . 86  Th is observation might explain why the ECtHR was cautious to 
embrace the indirect discrimination doctrine. Indeed, it would extend the height-
ened level of protection to neutral measures having a disproportionate impact on 
protected groups. Instead, as the open discrimination clause still captured neutral 
actions, the latter could be evaluated on their own terms, rather than reformu-
lated as relating to protected traits. In the landmark case of Biao, however, protection 

  84    Moreover, the application of the indirect discrimination doctrine is not without problems itself. 
Diffi  culties may for example arise in the defi nition of the disadvantaged group, the disadvantage 
incurred by that group, and the demonstration of said disadvantage, including the means through 
which disadvantage can be demonstrated. For an exploration of these topics, in relation to algorithms, 
see: Gerards and Xenidis (n 4); Wachter, Mittelstadt and Russell (n 4).  
  85        Biao v Denmark    App no 38590/10  ( ECtHR ,  24 May 2016 )   para 103.  
  86    Gerards,  ‘ Non-Discrimination, the European Court of Justice and the European Court of Human 
Rights ’  (n 3) 141.  



32 Laurens Naudts and Ana Maria Corrêa

was ultimately maximised: the Grand Chamber mandated very weighty reasons 
to justify legislation that was found to be indirectly discriminatory based on 
ethnicity. 87  Applying this reasoning could potentially usher in a higher level of 
protection against indirect discrimination than the CJEU provides.  

   2. Intersectional Discrimination  
 Beyond models recognising the direct/indirect divide, a distinction can be made 
between single-axis and intersectional models. Single-axis discrimination models 
assess and evaluate the discriminatory impact of diff erentiation traits in an indi-
vidualised and isolated manner. Intersectional discrimination, however, stems from 
an interlinkage of various identity traits: whereby, as Schiek remarks,  ‘ either the 
specifi c contribution of any one of these grounds is indiscernible or the full extent 
of discrimination is only recognisable by acknowledging the combination of two 
or more grounds. ’  88  Even though single-axis models can identify the additional 
harm each singular trait imposes on a person or group, they still fail to articulate the 
intersectional harm those multiply-burdened face. More specifi cally, intersectional 
harms are distinct, and the disadvantage cannot be measured as a sum of its parts. 
Th us far, this specifi city has not yet been recognised by the Courts explicitly. 

 In the case of  BS v Spain , the ECtHR was asked to review the racist behaviour 
of police authorities vis- à -vis an African woman working as a prostitute. Th e ECtHR 
observed how Spanish authorities failed to consider the particularly vulner-
able position of the woman in question. 89  Th e open-ended nature of Article 14 
ECHR allows the ECtHR to view a person ’ s complex identity as one diff erentiat-
ing trait. Rather than explicitly invoking intersectionality, the ECtHR described 
the woman ’ s position as one of increased vulnerability. 90  Still, as observed by 
Atrey, this ruling is ground-breaking for asserting that  ‘ claims of intersectional 
theory should be investigated and redressed as such ’ . 91  Th ings are diff erent in the 

  87     Biao v Denmark  (n 85) para 138.  
  88          D   Schiek   ,  ‘  On Uses, Mis-Uses and Non-Uses of Intersectionality before the Court of Justice (EU)  ’  
( 2018 )  18      International Journal of Discrimination and the Law    82, 83   .  In reference to:      T   Makkonen   , 
 ‘  Multiple, Compound and Intersectional Discrimination: Bringing the Experiences of the Most 
Marginalized to the Fore.  ’  (  Å bo Akademi University Institute for Human Rights ,  2002 )  9 – 14   ;       D   Schiek   , 
 ‘  Multiple discrimination in EU Law  –  Opportunities for legal responses to intersectional gender 
discrimination ?  Executive summary  ’   in     S   Burri    and    D   Schiek    (eds),   Multiple Discrimination in EU Law  –  
Opportunities for Legal Responses to Intersectional Gender Discrimination ?    ( European Commission , 
 2009 )  4 – 6   .  See   www.researchgate.net/publication/46718012_Multiple_Discrimination_in_EU_Law_
Opportunities_for_legal_responses_to_intersectional_gender_discrimination_European_
Commission_Directorate_General_for_Employment_Social_Aff aires_and_Equal_Opportunities  . See 
also       S   Atrey   ,  ‘  Beyond Universality: An Intersectional Justifi cation of Human Rights  ’   in     S   Atrey    and 
   P   Dunne    (eds),   Intersectionality and Human Rights Law   ( Hart Publishing ,  2020 )  36    , available at   www.
bloomsbury.com/uk/intersectionality-and-human-rights-law-9781509935314/  .  
  89        B.S. v Spain    App no 47159/08  ( ECtHR, 24 July 2012 , fi nal  24 October 2012 )   para 62.  
  90          OM   Arnard ó ttir   ,  ‘  Vulnerability under Article 14 of the European Convention on Human Rights  ’  
( 2017 )  4      Oslo Law Review    150, 164   .   
  91         S   Atrey   ,   Intersectional Discrimination   ( Oxford University Press ,  2019 )  134   , available at   www.
oxfordscholarship.com/view/10.1093/oso/9780198848950.001.0001/oso-9780198848950  .  
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EU. In the infamous  Parris  case, the CJEU refused to recognise intersectional-
ity as a specifi c harm:  ‘ while discrimination may indeed be based on several [ … ] 
grounds [ … ], there is [ … ] no new category of discrimination resulting from the 
combination of more than one of those grounds [ … ] that may be found to exist 
where discrimination on the basis of those grounds taken in isolation has not been 
established ’ . 92  

 Th is lack of recognition is unfortunate as AI-driven discrimination is oft en 
intersectional in nature. 93  For instance, Buolamwini and Gebru discovered 
that darker-skinned females were the most misclassifi ed group in commercial 
gender classifi cation systems. 94  Th e precarious situation of those aff ected must 
be explained in light of their complex identities (people of colour plus women 
in the case of gender classifi cation systems). Likewise, data-driven diff erentiation 
grounds are oft en complex and contain multiple data points. Th e specifi c harm 
for those aff ected might only be fully explained when considering the totality of 
attributes used and their interlinkage.  

   3. Discrimination by Assumption and Association  
 Discrimination by association occurs when a person is discriminated against 
because they are associated with a person or group who belongs to a protected 
group. Discrimination by assumption (or perception) refers to situations where 
discrimination occurs because of one ’ s assumed rather than actual membership 
of a protected group. Within a system built around the heightened protection of 
specifi c traits, recognising these doctrines would be benefi cial in dealing with 
AI-driven discrimination. Indeed, when a generated profi le serves as a proxy for 
a protected characteristic, protection would automatically extend to every person 
captured by the profi le, even when they are not a member of a protected group 
or minority. 95  Whereas both Courts have progressed toward the recognition of 
(direct and indirect) discrimination by association, 96  the CJEU so far has yet to 
embrace the discrimination by assumption doctrine. 97     

  92    Case C-443/15 David L Parris v Trinity College Dublin and Others ECLI:EU:C:2016:897, [2016], 
para 80.  
  93    See for instance also      LM   Weinberger   ,  ‘  Kurt v. Austria: A Missed Chance to Tackle Intersectional 
Discrimination and Gender-Based Stereotyping in Domestic Violence Cases  ’  (  Strasbourg Observers  , 
 8 August 2021 ), available at   strasbourgobservers.com/2021/08/18/kurt-v-austria-a-missed-chance-to-
tackle-intersectional-discrimination-and-gender-based-stereotyping-in-domestic-violence-cases/   .   
  94         J   Buolamwini    and    T   Gebru   ,  ‘  Gender Shades: Intersectional Accuracy Disparities in Commercial 
Gender Classifi cation  ’ ,   Conference on Fairness, Accountability and Transparency   ( PMLR ,  2018 ) available 
at   proceedings.mlr.press/v81/buolamwini18a.html   .   
  95          S   Wachter   ,  ‘  Affi  nity Profi ling and Discrimination by Association in Online Behavioral Advertising  ’  
( 2020 )  35      Berkeley Technology Law Journal    367   .   
  96    See, for instance     Molla Sali v Greece    App no 20452/14  ( ECtHR Grand Chamber ,  19 December 
2018 )  ;  Chez  (n 44); Case C-303/06     S. Coleman v Attridge Law and Steve Law    ECLI:EU:C:2008:415 , 
[ 2008 ]  ECR I-5603  .   
  97        Timishev v Russia    App nos 55762/00 and 55974/00  ( ECtHR Second Section, 13 December 2005 , 
fi nal  13 March 2006 ) .   
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   VI. Conceptual Boundaries II: 
Justifying Discrimination  

 Th e ECtHR and CJEU depart from a similar procedural articulation of equality 
and non-discrimination: similar situations should be treated alike (or vice versa) 
unless an objective justifi cation to do otherwise can be provided. 98  From this 
singular premise, a similar three-step review process follows: (1) a comparison of 
the parties aff ected by a diff erentiating measure, (2) an evaluation of the measure ’ s 
legitimacy, and (3) an evaluation of the measure ’ s proportionality. As part of the 
proportionality assessment, the Courts consider whether a measure is suitable or 
appropriate and necessary. For a measure to be appropriate, it must be reason-
ably likely to realise the objectives pursued. A measure is necessary when no less 
restrictive alternatives are available. However, even if a measure satisfi es these 
conditions, the Courts may still engage in a fair balancing test (proportionality 
in a strict sense): considering the circumstances of the case, was a proper balance 
struck between the interests of the decision-maker and the parties aff ected ?  99  

   A. Th e Equality Review: A Diff erence in Evaluative 
Focal Point ?   

 Despite their shared premise, the focal point of evaluation of the respective courts 
diff ers, partially explaining why similar cases are judged diff erently. According to 
Gerards, as the fi nal arbiter of a measure, the ECtHR oft en positions a fair balancing 
of interests as the core component of its review. Depending on the case ’ s context, 
the State ’ s discretion to diff erentiate will be either broad or narrow. States are better 
positioned to decide upon the validity of a diff erentiating measure in matters that 
concern sensitive policy areas, such as welfare and security. 100  Conversely, their 
discretion will be narrower when diff erential treatment is contrary to democratic 
values, personal dignity and autonomy. Th e latter may be the case where a measure 
is motivated by stereotyped assumptions or targets vulnerable societal groups. In 
other words, the ECtHR will actively balance competing interests and consider 
the respective weight of each. While competing interests might be highlighted 
by the CJEU (or its Advocate Generals), the CJEU then primarily focuses on the 

  98    See eg Case C-406/15     Petya Milkova v Izpalnitelen direktor na Agentsiata za privatizatsia i sledpri-
vatizatsionen control    ECLI:EU:C:2017:198 , [ 2017 ]  IRLR 566   , para 55. On the CJEU ’ s refusal to recognise 
assumed discrimination:       L   Waddington   ,  ‘  Saying All the Right Th ings and Still Getting It Wrong: Th e 
Court of Justice ’ s Defi nition of Disability and Non-Discrimination Law  ’  ( 2015 )  22      Maastricht Journal 
of European and Comparative Law    576   .   
  99    See for instance: Tridimas (n 35) 139;       K   M ö ller   ,  ‘  Proportionality: Challenging the Critics  ’  ( 2012 )  10   
   International Journal of Constitutional Law    709   .   
  100    See for instance:     Stec and Others v the United Kingdom    App nos 65731/01 and 65900/01  ( ECtHR 
Grand Chamber ,  12 April 2006 )   para 52.  
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appropriateness and necessity of a given measure. 101  Even though the CJEU argues 
that the necessity condition must be analysed in light of a measure ’ s context and 
adverse eff ects  –  which entails a fair balancing  –  under a preliminary review proce-
dure, the latter is oft en for the referring judge to assess. 102  

 Given the novel egalitarian challenges that AI systems risk imposing, a fair 
balancing approach can be valuable. Even if a measure is appropriate and neces-
sary, the particular disadvantage this action generates might still be signifi cant 
enough to reconsider its application. A fi nancial institution might argue that AI 
systems are reasonable and essential to profi le non-trustworthy customers. Yet, in 
the case of large-scale deployment, it also threatens the exclusion of whole groups 
of individuals from a particular socio-economic good. Th at is not to say that these 
systems cannot exist. For instance, as a contextual element of relevance, one can 
investigate whether measures have been implemented to prevent or compen-
sate  for any (arbitrary) disadvantage an excluded party might experience. 103  In 
the case of the CJEU, however, the national level will decide. Doing so, however, 
eliminates the fair balancing test as an area of convergence between the ECtHR 
and the CJEU. In addition, this approach has the potential to introduce dispar-
ity between EU Member States regarding the regulation of AI ’ s (discriminatory) 
impact. Of course, as a result, the CJEU might avoid the criticisms of engaging 
in judicial activism or infringing on national sovereignty. 104  Still, it might under-
mine harmonisation, especially in light of upcoming AI legislation. Th at being 
said, in cases where national states have a wide margin of discretion, the ECtHR 
might approach the fair balancing test with leniency too. On several occasions, the 
ECtHR has considered the rightful use of broad categories within the law. 105  For 
example, in the case of  Burden v the UK , the ECtHR observed that:  ‘ Any system of 
taxation, to be workable, has to use broad categorisations to distinguish between 
diff erent groups of tax payers [ … ] ’ . Moreover, the ECtHR accepted that  ‘ Th e 
implementation of any such scheme must, inevitably, create marginal situations 
and individual cases of apparent hardship or injustice, and it is primarily for the 
State to decide how best to strike the balance between raising revenue and pursu-
ing social objectives ’ . 106  Considering the deployment of AI systems, which oft en 

  101    Gerards,  ‘ Non-Discrimination, the European Court of Justice and the European Court of Human 
Rights ’  (n 3) 158.  
  102    See eg  Chez  (n 44) para 124.  
  103    See for instance Case C-270/16     Carlos Enrique Ruiz Conejero v Ferroser Servicios Auxiliaires SA 
and Ministerio Fiscal    ECLI:EU:C:2018:17 , [ 2018 ]  2 CMLR 27   , para 55. In this case, the disadvantaged 
group were people with a disability.  
  104          N   Eder   ,  ‘  Privacy, Non-Discrimination and Equal Treatment: Developing a Fundamental Rights 
Response to Behavioural Profi ling  ’   in     M   Ebers    and    M   Cantero    Gamito (eds),   Algorithmic Governance 
and Governance of Algorithms:     Legal and Ethical Challenges   ( Springer International Publishing ,  2021 )   , 
available at   doi.org/10.1007/978-3-030-50559-2_2  .  
  105        Bah v Th e United Kingdom    App no 56328/07  ( ECtHR Fourth Section, 27 September 2011 , fi nal 
 27 December 2011 )   paras 44 – 47;     Burden and Burden v Th e United Kingdom    App no 13378/05  ( ECtHR 
Fourth Section ,  12 December 2006 )   para 60.  
  106     Burden  (n 105) para 60.  
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impose broad categorisations onto the population, a fair balancing test with a low 
level of scrutiny, might not be desirable either.  

   B. Fortifying Equality: Rationales Grounding Equality ?   

 Several rationales have been identifi ed to motivate the heightened protection of 
certain traits. Th ese rationales play an essential role during the evaluation phase: 
they fortify a person or group ’ s egalitarian claims against a decision-maker ’ s 
competing interests. 107  Two broad motivations can be discerned. On the one hand, 
the wrongful nature of discrimination can be linked to the intrinsic nature of the 
trait. On the other hand, the wrongful nature of discrimination can be tied to the 
disadvantage associated with the attribute. In both cases, however, these rationales 
can be harnessed to protect the particular egalitarian, dignitarian or liberal inter-
ests discriminated persons have. 108  

   1. Convergence in Rationales ?   
 Trait-based rationales exemplify a procedural and formal approach towards 
equality because they do not consider the broader social context in which diff er-
entiation occurs. 109  One such rationale is the irrelevance argument. Diff erential 
treatment is less likely to fi nd justifi cation when the diff erentiating trait is consid-
ered irrelevant to the decision-making purpose. According to Cartibia,  ‘ statements 
of non-discrimination entail comparisons of two persons by reference to some 
criteria that determine the relevant aspect in which those persons are alike or 
diff erent ’ . In case there is no relevant diff erence, diff erential treatment must be 
justifi ed. 110  Yet, in some instances, the law or judiciary may decide that such a 
review is unnecessary because the grounds in question are considered a priori irrel-
evant to the decision. For example, in the liberal colour-blind model of society, a 
person ’ s ethnicity is considered irrelevant to hiring decisions. 111  Hence, in a hiring 
context, this specifi c trait should never play any considerable role. Th e irrelevance 
argument is a subset of the irrationality motivation. Th e rationality motivation 

  107      See eg   Chapman v Th e United Kingdom    App no 27238/95  ( ECtHR Grand Chamber ,  18 January 2001 )   
para 96.  
  108    Wachter (n 13); Naudts (n 1).  
  109    Fredman (n 22);       Marc   De Vos   ,  ‘  Th e European Court of Justice and the March towards Substantive 
Equality in European Union Anti-Discrimination Law  ’  ( 2020 )  20      International Journal of Discrimination 
and the Law    62   .   
  110          M   Cartabia   ,  ‘  Th e European Court of Human Rights: Judging Nondiscrimination  ’  ( 2011 )  9   
   International Journal of Constitutional Law    808, 812   .   
  111         J   Gerards   ,   Judicial Review in Equal Treatment Cases   ( Brill Nijhoff  ,  2005 )  131 – 32   , available at   brill.
com/view/title/11318  ;       J   Gerards   ,  ‘  Intensity of Judicial Review in Equal Treatment Cases  ’  ( 2004 )  51   
   Netherlands International Law Review    135   .  See for instance: Opinion of Advocate General Maduro, 
Case C-303/06     S. Coleman v Attridge Law and Steve Law    ECLI:EU:C:2008:61   , para 10, read in combina-
tion with para 14.  
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acts as a more general test that can be applied to any diff erentiating criterion. 
Th e criteria chosen must be consistently used, persuasive and acceptable. 112  
Consistency is a procedural requirement. Th e other two standards pertain to the 
contextual reasonability and sensibility of the trait relied upon. 113  Still, the latter 
do not mandate an inquiry into the disadvantage linked to the trait ’ s use. Instead, 
it is suffi  cient to establish an empirical connection between a diff erentiating crite-
rion and the purpose for which it is used. A fi nal rationale befi tting this category 
is the immutability argument. Applying the equal treatment principle is politically 
legitimate when it guards people against discrimination based upon traits that are 
diffi  cult to change or over which they have little or no control. 114  

 When a trait is labelled immutable, irrational or irrelevant, one could wrong-
fully assume that these properties are intrinsic or absolute qualities of the attribute 
in question. Th ese properties are static and do not require a comprehensive or 
holistic socio-economic contextual analysis. Consider the case of  Bah v United 
Kingdom . In this case, the ECtHR argued that a person ’ s status as an immigrant 
was a chosen trait. Yet, defi ning a characteristic as chosen implies that those who 
hold it are rational and are autonomous actors with complete control over their 
life ’ s options. Yet, people oft en make choices pressured by social conditions over 
which they have little to no agency. 115  Would a person ’ s immigrant status not fall 
under the latter category ?  A similar problem exists when a trait is irrevocably 
deemed irrational or irrelevant. For instance, ethnicity is rightfully considered 
irrelevant in most hiring decisions, but this quality should not carry over to situ-
ations where its use could be positively harnessed. Ethnicity might be a relevant 
criterion for implementing affi  rmative action measures to increase diversity in 
the workforce. Finally, the rationality of a given trait is seldom neutral but oft en 
socially conditioned. As observed by Young, supposedly rational criteria oft en 
internalise the values, social rules, and behaviour of a majority to the detriment 
of the minority. 116  

 Formal-based rationales do not mandate an investigation into the intricate 
relationship between an attribute and the particular (socio-contextual) disadvan-
tage connected to it. Consequently, they fail to articulate and capture the social 
dynamics that underlie social and economic inequality. Instead, formal rationales 

  112         C   McCrudden   ,  ‘  Th e Concepts of Equality and Non-Discrimination in Europe: A Practical 
Approach  ’   12 , available at   papers.ssrn.com/sol3/papers.cfm?abstract_id=1762815   .   
  113    Creel and Hellman (n 15).  
  114         I   Solanke   ,   Discrimination as Stigma:     A Th eory of Anti-Discrimination Law   ( Hart Publishing ,  2017 ) 
 55  .   Bah  (n 105) paras 45 – 47. Opinion of Advocate General Kokott, Case C-157/15     Samira Achbita 
and Centrum voor Gelijkheid van Kansen en voor Racismebestrijding v G4S Secure Solutions NV  . 
 ECLI:EU:C:2017:203 , [ 2017 ]  3 CMLR 21   , para 116.  
  115         A   Timmer    and    L   Peroni   ,  ‘  Bah v UK: On Immigration, Discrimination and Worrisome Reasoning  ’  
( Strasbourg Observers ,  12 October 2011 )   strasbourgobservers.com/2011/10/12/bah-v-uk-on-immi-
gration-discrimination-and-worrisome-reasoning/    ; Solanke (n 114)  ch 2 , Legal Protection from 
Discrimination.  
  116    Young (n 11) 204.  
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befi t the static and procedural conceptualisation of equality upon which European 
non-discrimination laws were built. 117  

 Yet, over time, European non-discrimination law evolved, taking on the aspi-
ration to counter these structural inequalities. As part of this transformation, 
lawmakers and the judiciary started to invoke more substantive rationales to ground 
equality protection. Th e protected grounds paradigm remained a central compo-
nent of the law. Th e protected traits became symbolic indicators of social inequality. 
Th e (historical) prejudice, stereotypes and stigma experienced by social groups, and 
the vulnerable position the latter fi nd themselves in, motivate heightened protec-
tion, not the inherent nature of the trait. For example, the CJEU and ECtHR have 
recognised how generalised assumptions or stereotypes can perpetuate social 
inequality and disadvantage by consolidating traditional power relationships and 
structures of oppression and domination. 118  Likewise, the notion of vulnerability 
gained signifi cance in case law. In these cases, traits signify (political) powerlessness 
that might originate from negative social attitudes toward a particular group, such 
as negative prejudice, stigma, and stereotypes, but also from a group ’ s (material) 
deprivation of resources vital for their meaningful socio-economic participation. 119   

   2. Traditional Equality Rationales and AI Produced Harm  
 Th e normative rationales that ground current equality and non-discrimination 
discourse might be insuffi  ciently robust to tackle the particular socio-relational 
and economic egalitarian disadvantage AI systems produce. 

 First, on a foundational level, formal rationales risk obfuscating social context, 
and in doing so, they limit the law ’ s substantive and transformative potential. Th is 
confl ict is particularly present when formal-based rationales are relied upon for 
the evaluation of socially driven inequalities. In the aforementioned case of  Bah 
v United Kingdom , the ECtHR argued that:  ‘ Given the element of choice involved 
in immigration status [ … ] the justifi cation required will not be as weighty as in 
the case of a distinction based, for example, on nationality ’ . 120  Defi ning immigrant 
status as a chosen rather than a societally shaped indicator of political powerlessness 
provides decision-makers more leeway to lower the level of protection aff orded to 
these groups. 121  Even in the case immigrants would be identifi ed as more vulner-
able, the immutability rationale renders people (wrongfully) co-responsible for 
being so. And as a consequence, decision-makers know that if they were to rely 
on this status for diff erentiation, their behaviour would be more easily justifi able. 

  117    De Vos (n 109) 64.  
  118    See for instance:  Konstantin Markin  (n 30) paras 142 – 43. See also: Case C-476/99     H. Lommers v 
Minister van Landbouw, Natuurbeheer en Visserij    ECLI:EU:C:2022:183 , [ 2022 ]  ECR I-2891   ;  Chez  (n 44).  
  119          L   Peroni    and    A   Timmer   ,  ‘  Vulnerable Groups: Th e Promise of an Emerging Concept in European 
Human Rights Convention Law  ’  ( 2013 )  11      International Journal of Constitutional Law    1056, 1065   .  In 
reference to the work of Fraser.  
  120     Bah  (n 105) paras 45 – 47.  
  121    Timmer and Peroni (n 115).  
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 Second, both types of rationales may not provide the proper vocabulary to 
capture AI-driven egalitarian disadvantage. 122  Consider the formal-based ration-
ales fi rst. Regarding the application of the irrationality and irrelevance rationale, 
is it not the entire purpose of AI analytics to turn data into relevant points of 
distinction ?  Th e immutability criterion does not fare any better to make sense of 
AI discrimination. It is hard to determine whether a data-driven criterion actu-
ally refl ects choice. Undoubtedly, many AI-driven decisions take into account 
attributes over which people had some degree of agency. But does this render their 
use appropriate ?  And what about complex profi les ?  Suppose a credit institution 
uncovers that a game enthusiast with a particular speech pattern is less likely to 
repay their loan. A person ’ s hobbies may be chosen, but their speech is not. Does 
this profi le then comprise a mutable or an immutable trait ?  In addition, decision-
making systems are opaque. People oft en cannot foresee the consequences of their 
actions. Hence their agency over the conditions of their life is further reduced. Th e 
boundary between chosen and non-chosen, controlled and uncontrolled attrib-
utes has become increasingly blurred. 

 Substantive rationales capture the structural obstacles faced by (social) groups 
with a history of disadvantage. Th ey substantiate why unjustifi ed biases and preju-
dice within AI-based systems and data sets, which oft en have roots in pre-existing 
societal structures, institutions, practices, and attitudes, are problematic. Yet, their 
language cannot capture the egalitarian harms faced by groups defi ned by non-
tangible and non-salient traits. 123  Th ese groups might not have a known history 
of disadvantage. Yet, they too, can be unfairly disadvantaged and subjugated to 
representational and distributive egalitarian harm. For instance, when data-driven 
assumptions limit people ’ s capacity to access socially prized (public) goods. 

 As an alternative, though not the only way forward, reference can be made 
to a ruling issued by the Finnish anti-discrimination body regarding the rightful 
use of algorithmic statistical models for credit scoring. Th e Finnish authorities 
argued that sole reliance on data-driven generalisations constitutes discrimination 
as it (among others) fails to recognise individualised information: disregarding the 
personal condition of creditors in favour of generalised assumptions was deemed 
disproportionate and in violation of discrimination law. 124  In doing so, the Finnish 

  122    See on the next points also Wachter (n 13) 165–181.  
  123    See Wachter (n 13); Naudts (n 1).  
  124    Th ough the specifi c model also relied upon prohibited characteristics, such as gender and age, the 
Finnish equality tribunal noted the following:  ‘ at the same time, the company ignored the informa-
tion regarding A ’ s own credit behaviour and creditworthiness even though these factors would have 
favoured extending credit to A. Disregarding such information about A by using formal and abstract 
statistical credit data based on the credit behaviour of others, without performing an individual 
assessment of A ’ s fi nancial standing, was disproportionate and therefore not acceptable as intended 
by section 11 of the Non-Discrimination Act ’ . National Non-Discrimination and Equality Tribunal of 
Finland (21 March 2018, 216/2017), translation available at   www.yvtltk.fi /material/attachments/ytaltk/
tapausselosteet/45LI2c6dD/YVTltk-tapausseloste-_21.3.2018-luotto-moniperusteinen_syrjinta-S-
en_2.pdf  .  
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authorities did not need to sacrifi ce the higher level of protection off ered to specifi c 
groups. Instead, its argumentation complimented the law ’ s traditional scope of 
protection by recognising how the wrongful nature of discrimination could also 
be situated in a particular practice or disadvantage, bypassing the need to connect 
the wrongful nature of discrimination to a specifi c trait or social group.    

   VII. Concluding Remarks  

 Data- and Artifi cial Intelligence-driven technologies have become fi rmly embed-
ded into our social (eg, social media recommender systems), institutional (eg, 
predictive policing and the automation of the welfare state), and economic (eg, 
credit scoring and recruitment algorithms) structures. 125  AI has given decision-
makers the capacity to derive and apply complex data-driven knowledge at a large 
scale. Th e choices made during the development and deployment of these systems 
signifi cantly impact how society is and will be structured, including the inequality 
that may arise therein. Research has shown how data-driven technologies replicate 
and reinforce the historical and structural injustice faced by historically disadvan-
taged social groups. At the same time, those choices might introduce inequality 
alongside less tangible social dimensions. AI systems classify and categorise 
(groups of) individuals for various purposes in various societal contexts. How 
(groups of) people are treated within and as part of these technological processes 
can signifi cantly impact their social (eg, wrongful generalisations, stereotypes, 
and stigma) and economic (e.g., exclusion from the employment market) posi-
tion. Although historically disadvantaged groups are particularly vulnerable, 
AI-generated inequality is nonetheless a threat shared by all. 

 Within the law, the legal principles of equality and non-discrimination govern 
the conditions under which diff erential treatment can be justifi ably imposed. Th is 
chapter examined the evolution and interpretation of these principles in the CoE 
and EU. Th e purpose was twofold: to investigate the discrepancies between both 
orders ’  understanding of equality and non-discrimination while simultaneously 
mapping their ability to challenge AI-generated egalitarian and discriminatory 
harm. Th is exploration gives rise to two related but distinct questions. First, should 
the CoE and EU develop a concerted approach to AI governance ?  Second, should 
the AI risks identifi ed be handled by these principles and the laws that express 
them, or should these harms be regulated elsewhere ?  Th ese are tough questions 
the current chapter did not, nor intended to, fully address. 

 Within the CoE and EU, the general principle of equality and non-discrimina-
tion transitioned from a procedural and institutional benchmark to an aspirational 
ideal aimed toward social and cultural inclusivity, diversity, and tolerance. Both 

  125          I   Gabriel   ,  ‘  Towards a Th eory of Justice for Artifi cial Intelligence  ’  ( 2022 )  151      Daedalus    12    ; Naudts 
(n 1).  
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notions nonetheless remain subject to diff erent institutional and interpretative 
dynamics. Th ey, therefore, diff er in terms of the egalitarian and discriminatory 
harms they can capture. Moreover, the ECtHR and CJEU will be confronted with 
novel AI-related questions at diff erent points in time. Yet, divergence need not 
be problematic per se. First, as suggested by Gerards, national actors should be 
particularly mindful of the underlying dynamics that explain potential disparity 
and, where need be, make use of their capacity to request further guidance from 
the ECtHR and CJEU. 126  Second, the principle of equality and non-discrimination 
should be adaptive to societal and cultural change. Such changes might be trig-
gered by technological progress. Given the novelty of the risks involved however, 
both Courts might err in their assessment or anticipation of a given practice or 
behaviour. In these instances, the principle of equality and non-discrimination 
should maintain its fl exibility to facilitate its reinterpretation. For example, new 
knowledge might emerge concerning the specifi c societal risk AI technologies 
pose. Th rough trial and error, as well as judicial dialogue, both orders could gradu-
ally evolve towards further alignment in their confrontation with novel questions. 
Each Court could leverage its knowledge regarding its respective area of expertise  –  
the civil and political for the ECtHR and the socio-economic for the CJEU  –  to 
arrive at a more holistic, consistent, and complementary approach to equality and 
non-discrimination. Th ird, even if both orders fundamentally disagree on how 
a particular instance of AI-driven discrimination should be resolved, this disa-
greement might be justifi able. Moreover, unless we expect both Courts to take 
an identical approach to equality, consistency and legal certainty might never be 
attained. Above all then, the legal rules and procedures through which equality 
and non-discrimination are given shape should be applied in a clear, coherent 
and consistent manner. Courts should clearly articulate the normative underpin-
nings that ground their approach to equality. Th ey should also carefully explain 
why people ’ s right to equality and non-discrimination was outweighed by other 
interests. Likewise, if the current approach to equality should be reinterpreted, 
the motivations and reasons for doing so should be visible. Such clarity might 
also benefi t the guiding function of equality, and its subsequent operationalisation, 
throughout the AI value chain. 

 Not all AI-related challenges will be solved through judicial dialogue and clarity 
alone. Th is chapter identifi ed two such challenges. First, given the law ’ s distributive 
underpinnings, current legal frameworks insuffi  ciently recognise how inequal-
ity manifests from the socio-relational dynamics within and as part of AI-driven 
systems. Second, the law ’ s focus on specifi c protected grounds might limit the law ’ s 
personal scope of protection. Th ough the CoE ’ s model of equality appears more 
fl exible than that of the EU, both approaches tend to classify as particularly harm-
ful acts of diff erentiation based upon objective, identifi able or personal grounds 

  126    Gerards,  ‘ Systeemverklaringen voor verschillen tussen de gelijkebehandelingsrechtspraak van het 
HvJ EU en het EHRM ’  (n 3) 581.  
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that are likely to be recognised by society as having a certain degree of social signif-
icance or social saliency. Likewise, the core rationales that motivate the heightened 
level of scrutiny in case these characteristics are relied on, make sense in a system 
built around the protection of social groups. Yet, in so doing, they fail to articulate 
and capture the harms non-tangible AI-generated groups might face. 127  Th ese two 
challenges, however, mandate a refl ection regarding the structural and conceptual 
foundations of European non-discrimination law. 

 In conclusion, European equality and non-discrimination laws fi nd themselves 
at a crossroads regarding the future regulation of AI systems. Should these laws 
harmoniously alter their grammar and vocabulary to accommodate the indis-
criminate threat AI systems pose to people ’ s socio-relational and distributive 
egalitarian interests ?  Th is question remains open for now. Still, the dual exercise 
performed in this chapter can guide future research to those areas relevant to fi nd-
ing the response thereto.   
 

  127    See also Wachter (n 13).  


