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Article OXFORD

Participation of third parties in the public
enforcement of the Digital Markets Act:
between democracy and technocracy
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The Netherlands
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*Corresponding author: Amsterdam Centre for European Law & Governance, University of Amsterdam,
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ABSTRACT

The Digital Markets Act (DMA) forms a building block of the EU’s emerging digital constitution to
rein in corporate power with in the digital internal market. While its aim is to ensure contestability
and fairness of digital markets where ‘gatekeepers’ are present, its core objective is to benefit ‘the
Union’s economy as a whole” and ‘ultimately of the Union’s consumers’. This article analyses how
the DMA’s public enforcement framework implements this objective by focusing on the participa-
tion of third parties. While the legal framework of the DMA’s application heavily relies on the par-
ticipation of third parties (business users, consumers, civil society organizations), it does not grant
any formal role in its supervision or enforcement mechanisms, and limits their participation to that
of passive informants. Their limited and informal participation is justified by the Commission’s pri-
ority for efficient, and swift decision-making concerning complex technical assessments in dynamic
digital markets. Despite such justification, the lack of third parties’ formal participation raises con-
cerns about the transparency, and accountability of the Commission’s administrative decision-
making. By balancing arguments of procedural efficiency and legitimacy, the article analyses how
the public interests underlying the DMA are aligned with its enforcement framework for third par-
ties’ participation, and which alternative ways could better facilitate third parties’ participation.

KEYWORDS: digital markets act; enforcement; third parties; participation; legitimacy; transpar-
ency; European ombudsman.
JEL CLASSIFICATIONS: K21, K23, K42

1. INTRODUCTION

The Digital Markets Act (DMA) is a landmark regulatory tool, which forms one of the
building blocks of the EU’s emerging digital constitution to rein in the concentration of
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corporate power in the digital internal market." By laying down an abundance of legal rules
that ensure the contestability and fairness of digital markets where ‘gatekeepers’ are present,
the DMA aims to contribute to the proper functioning of the internal market* and simulta-
neously delineates the boundaries of technological and economic power emerging in the dig-
ital environment.

However, ensuring contestability and fairness for digital markets is not an objective of the DMA
in itself, but rather a means to produce beneficial effects for ‘the Union’s economy as a whole” and
‘ultimately the Union’s consumers’.* By constraining the corporate power of gatekeepers, it is to
(re)-activate competition and restore contestability in digital markets.* By promoting dynamic digi-
tal markets, the DMA benefits business users, who depend on gatekeepers to offer their services in
the single market. It supports innovators and technology start-ups with new opportunities to com-
pete and innovate in the online platform economy without having to comply with unfair terms and
conditions limiting their development. Ultimately, it protects consumers who will be able to enjoy
improved services, more opportunities to switch their provider direct access to services, and fairer
prices. These public interests—ensuring contestability and fairness for digital markets for the bene-
fit of ‘the Union’s economy as a whole” and ‘ultimately the Union’s consumers'—determine the le-
gal mandate of the Commission, as the EU’s administrative decision-maker,” and should form its
core point of reference for enforcing the DMA. Accordingly, when the Commission applies the
DMA to specific facts and circumstances, it concretizes the public interests envisaged in the DMA’s
legal norms.® In doing so, the Commission’s decision-making and assessment must be aligned with
the fulfilment of these public interests.”

However, while the current legal framework of the DMA’s application heavily relies on
participation of third parties (business users, consumers, civil society organizations, and every
legal or non-legal who is not a designated gatekeeper), it quite paradoxically does not grant
them any formal role for them, in either its supervision or enforcement mechanisms, and limits
their participation rights to those of passive informants. The lack of such a formal role means
that third parties cannot demand a formal reasoned decision from the Commission, as sole en-
forcer of the DMA, if their submission is not dealt with by the regulator. Moreover, in the lim-
ited situations where their participation is made possible, the fate of third parties remains
highly dependent on the Commission’s administrative discretion. This is also true for private
enforcement, which is an avenue third parties could pursue after the Commission has desig-
nated a gatekeeper pursuant to a designation decision.®

While third parties” participation is instrumental to the success of various stages of the
Commission’s supervision (including gatekeepers’ compliance) and enforcement actions, it
remains informal without imposing a duty on the Commission to give reasons if their sub-
mission is not dealt with. Their participation is based on the functional rationale for address-
ing asymmetries in competence and information and enhancing efficient policymaking and

' Giovanni De Gregorio, ‘The Rise of Digital Constitutionalism in the European Union’ (2018) 19 International Journal of
Constitutional Law CL 41.

% Article 1 of Regulation (EU) 2022/192S of the European Parliament and of the Council of 14 September 2022 on con-
testable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital
Markets Act), 1 Regulation (EU) 2022/192S; Recital 7 Regulation (EU) 2022/1925.

® Recital 8 Regulation (EU) 2022/1925.

* Oles Andriychuk, ‘Do DMA Obligations for Gatekeepers Create Entitlements for Business Users?’ (2023) 11 Journal of
Antitrust Enforcement 123.

® Joana Mendes, ‘Discretion, Care and Public Interests in the EU Administration: Probing the Limits of Law’ (2016) 53
Common Market Law Review 437.

$ Mendes (n 5) 436.

7 ibid 438.

® Anna Tzanaki and Julian Nowag, ‘The Institutional Framework of the DMA: From Hybrid to Mature?’ in Christian
Ahlborn, Pablo Ibdnez Colomo, and William Leslie (eds), The Law and Economics of the Digital Markets Act (Hart Publishing,
2023) <https://ssrn.com/abstract=4574518> accessed 20 September 2024.
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enforcement to sort out social complexities in highly technical areas. Their limited and infor-
mal participation is justified by the Commission’s priority for efficient and swift decision-
making in dealing with complex technical assessments in dynamic digital markets.”

While the DMA'’s current enforcement framework can be justified by the need for proce-
dural efficiency to accurately deal with technically complex issues in digital markets, the lack
of formal participation for third parties raises concerns about the legitimacy, transparency,
and accountability of the Commission’s administrative decision-making.

Formal participation and complaints serve various functions in administrative procedures
which provide the foundation of efficiently functioning and legitimate administrative decision-
making in any modern democratic polity. They not only provide relevant information and as-
sist administrative authorities in monitoring the good functioning of markets, but their partici-
pation fulfils an important aspect of transparency and accountability that enhances the
legitimacy of the proceedings and the final decision-making. Formal participation of complai-
nants is an essential oversight mechanism scrutinizing the administrative authority’s use of dis-
cretionary powers, and, hence, functions as a complement to judicial review: third parties are
given the opportunity to contradict the possible decision of the competition authority, invok-
ing errors, flaws, or mistakes that could ultimately lead to the illegality of the final decision.

Moreover, third parties who are likely to be adversely affected by the outcome of the
Commission’s administrative decision-making must be guaranteed a reasonable degree of par-
ticipation in such decision-making to protect their subjective interests.'” Their participation
concerning possible non-compliance or infringements of the DMA by the gatekeeper in ques-
tion is normatively justified by the premise that such procedures need to be guided by the
public interests that the DMA aims to pursue.

The current position of third parties in the application of the DMA differs from their posi-
tion in the enforcement of EU competition law, such as Articles 101 and 102 TFEU, and
merger control, where third party participation in public enforcement proceedings was legis-
lated and which subsequently gained constitutional value through the EU courts’ case law
and facilitated in various pieces of legislation.'' These procedures formed the archetype of
administrative procedures in EU law and constitutionalized a number of key procedural
guarantees such as the right to access to information.'> Although the DMA relies heavily on
precedents and practices applicable in these substantive parts of EU competition law, this,
quite remarkably, is not the case concerning third party participation.

By introducing a highly centralized enforcement regime, the DMA enables the
Commission to intervene in a fast and anticipatory manner without having to engage in the
legal and factual complexity that lengthy investigations demand.'® This is understandable in
light of the fact that the DMA aims to complement the EU competition rules, which are con-
sidered difficult to apply in a fast and effective way in digital markets due to various

® Tzanaki and Nowag (n 8).

' The European Commission’s decisions have to uphold the public interests protected by EU law is a general requirement
of the rule of law, which underpins the EU legal system (Article 2 TEU).

" art 27(1) and (3) of Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition laid
down in arts 81 and 82 of the Treaty, OJ L 1/1 and arts 6 and 13 of Regulation 773/2004 of 7 April 2004 relating to the con-
duct of proceedings by the Commission pursuant to arts 81 and 82 of the EC Treaty, OJ 2004 L 123/1. For arts 101 and 102
TFEU, see Katalin Cseres and Joana Mendes, ‘Consumers’ Access to EU Competition Law Procedures: Outer and Inner
Limits’ (2014) S1 Common Market Law Review 483. For state aid law, see Joana Mendes, ‘EU Administrative Action,
Procedural Guarantees, and Participation’, Participation in EU Rule-Making: A Rights-Based Approach (OUP 2011). For merger
control, see Katalin J Cseres, ‘Re-Prioritising Referrals under Article 22 EUMR: Consequences for Third Parties and Mutual
Trust between Competition Authorities’ (2023) 14 (7) Journal of European Competition Law & Practice 1-13.

2 Mendes (n S).

'3 Eg, due to having to prove the presence of a dominant position as pre-condition for enforcement and the negative im-
pact on the competitive process. Recital S Regulation 2022/1925.
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constraints that structure and precondition its enforcement.'* Nevertheless, the DMA’s nar-
row focus on fast and efficient supervision and enforcement leaves the democratic rationale
of a participatory model of administrative decision-making and the rule of law requirements
of transparency and accountability aside, thereby restricting third parties’ access to justice
and effective judicial protection in the Commission’s decision-making.

Against this background, this article will analyse the current public enforcement frame-
work of the DMA by focusing on the participation of third parties. In Section 2, the article
discusses the public interests that underpin the DMA’s legal framework and should guide
the Commission’s decision-making and public enforcement. Section 3 unpacks the unique
regulatory framework of public enforcement under the DMA. We analyse the nature and
structure of the enforcement framework and assess the role of third parties in the various en-
forcement and supervision mechanisms. We find that the various enforcement and supervi-
sory mechanisms of the DMA were designed in a way that mostly recognize third parties’
role as passive informants without granting them any specific participation rights. These
mechanisms leave wide discretionary powers to the Commission in deciding whether third
parties can access and participate in the Commission’s supervision and decision-making pro-
cesses. In Section 4, by making a comparison with third parties’ participation rights under
Regulation 1/2003 and Regulation 139/2004, we analyse the incongruity between the public
interests underlying the substantive rules of the DMA and the way its enforcement has been
structured. In Section S, we explain the general rationale of third parties’ participation in ad-
ministrative proceedings, and in the Commission’s competition law proceedings in specific.
By doing so, we highlight the constitutional role such participation fulfils as a central aspect
of transparency and accountability of administrative law procedures and explain how these
values can, and should be balanced with the need for speedy decision-making and procedural
efficiency. Finally in Section 6, we discuss three different procedural avenues that could serve
as alternative routes for third parties to protect their economic interests that are affected by
gatekeepers’ practices. We find the possibility to file complaints with the European
Ombudsman the most promising avenue, while recognizing that it cannot fully compensate
the shortcomings of the DMA’s current enforcement design. We close with conclusions.

2. THE PUBLIC INTERESTS UNDERLYING THE DMA: BENEFIT
BUSINESS USERS AND END-USERS

The primary aim of the DMA has often been designated in ensuring contestability and fair-
ness for digital markets where ‘gatekeepers’ are present, to the benefit of business users and
end-users of core platform services. The recitals to the DMA reveal that the DMA takes as
its ultimate goal to produce beneficial effects for ‘the Union’s economy as a whole’ and
‘ultimately the Union’s consumers’."> While the DMA may not create entitlements for third
parties,'® it aims to benefit business users, who depend on gatekeepers to offer their services
in the single market and protects end-users who will enjoy improved and a wider range of
services to choose from, more opportunities to switch their provider if they wish so, direct
access to services, and fairer prices.17

'* Pablo Ibifiez Colomo, ‘The Draft Digital Markets Act: A Legal and Institutional Analysis’ (2021) 12 Journal of
European Competition Law & Practice 566.

'S Recital 8 Regulation (EU) 2022/1925.
' Andriychuk (n 4) 124,128.
!7" Recital 7 Regulation (EU) 2022/1925.
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By constraining the corporate power of gatekeepers, the DMA’s goal is to reinstate competi-
tion and restore contestability in digital markets."® By promoting dynamic digital market, the
DMA benefits business users, who depend on gatekeepers to offer their services in the single
market. In this day and age, online platforms play an indispensable role in the digital internal
market. Operators of online platforms provide ‘core platform services’, which enable business
and end-users to be easily reached, intermediated, and connected to one another throughout
the entire EU. Core platform services are key to the functioning of the digital economy, but si-
multaneously enable providers of such services to easily exploit the characteristics inherent to
digital markets, such as extreme economies of scale, significant network effects, dependency of
business users and end-users on the gatekeepers’ platforms, consumer lock-in effects, and data-
driven advantages.” Self-correcting mechanisms which can be relied on in more traditional
markets have proven to be dysfunctional in digital markets: existing and potential competitors
have little to no chance of successfully challenging gatekeepers, irrespective of the former’s effi-
ciency or innovativeness.”® Significant barriers to scaling and entry, particularly in terms of
high investment costs and inaccessibility of valuable input such as consumer data, prevent (po-
tential) competitors from effectively exercising competitive constraints on the undertakings in
question.”' As a result of their incontestability, gatekeepers have acquired and consolidated
market power and superior bargaining power, which they tend to exploit in their relations with
business users through unfair trading practices in digital markets.*>

Against this background, the unique regulatory framework of the DMA has been intro-
duced to deliver on the Union legislator’s promise to make markets in the digital sector con-
testable and fair. Accordingly, with the introduction of DMA, the Union legislator has
subjected gatekeepers that provide core platform services and are designated pursuant to
Article 3 DMA, to various ex-ante obligations, overstepping of which is deemed to be illegal
per se.>> Many of the obligations under Articles S, 6, and 7 DMA were inspired by prior or
pending public enforcement actions concerning other parts of EU competition law, in partic-
ular Article 102 TFEU.** In one view, the DMA has largely transformed ex-post obligations
into ex-ante obligations, which are to apply alongside provisions of EU competition law.>®

DMA intends to remedy the structure of the digital markets, while EU competition law
merely focuses on the conduct of certain undertakings operating within those markets.*®

'8 Andriychuk (n 4) 124.

19 Jacques Crémer, Yves-Alexandre de Montjoye, and Heike Schweitzer, ‘Competition policy for the digital er’a (Publications
Office of the EU 2019) <https://op.europa.eu/en/publication-detail /- /publication/21dc175¢-7b76-11e9-9f05-
0laa75ed71al/language-en> accessed 20 September 2024.

20 Recital 3 Regulation (EU) 2022/1925. See also Martin Eifert and others, ‘Taming the Giants: The DMA/DSA Package’
(2021) 58 Common Market Law Review 987.

*! Recital 3 Regulation (EU) 2022/1925. See also Friso Bostoen, ‘Understanding the Digital Markets Act’ (2023) 68
Antitrust Bulletin 263, 266.

22 Bostoen (n21) 266.

23 Anne Witt, ‘Platform Regulation in Europe—Per Se Rules to the Rescue?’ (2022) 18 Journal of Competition Law &
Economics 670, 682.

** Notable examples of the foregoing can be found in art 6 (5) of the DMA, which entails a prohibition for gatekeepers to
engage in self-preferencing behavior, which resembles Google Shopping Case Google Shopping ECLI:EU:T:2021:763; Similarly,
art 6 (2) of the DMA prohibits the use of non-public data generated by business users in cases where gatekeepers compete
with those business users in a downstream market, which resembles Commission efforts in Amazon Marketplace, Case
AT.40462 (Amazon Marketplace).

%5 See in particular art 1 (6) and Recital 10 Regulation (EU) 2022/1925. The goal of the DMA—ensuring contestability
and fairness to digital markets where gatekeepers are present—is perceived to be a goal complementary to those pursued by
EU competition law. C-501/06 GlaxoSmithKline ECLI:EU:C:2009:610, para 63.

2 European Commission, ‘Commission Staff Working Document Impact Assessment Report, Accompanying the docu-
ment Proposal for a Regulation of the European Parliament and the Council on contestable and fair markets in the digital sec-
tor’ (Digital Markets Act) COM (2020) 842 final, 33.
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The DMA'’s substantive rules, and how the provisions will be implemented and enforced,
have already been extensively discussed.”” However, the nature and degree of third parties’
participation, in the various enforcement mechanisms under the DMA has not been investi-
gated in depth. This question is, however, crucial. Not only does it touch upon third parties’
access to justice and effective judicial protection in the Commission’s decision-making pro-
cess, but it also functions as a check on the legitimacy of the Commission’s decision-making
and its compliance with the rule of law and principles of good administration.”®

While knowledge-based decision-making is indispensable in modern democracies, expert
and technocratic decision-making cannot be decoupled from traditional democratic proce-
dures of representation, scrutiny, and accountability.”® Accordingly, modern governments’
and the Commission’s demand for knowledge must be balanced with the demand for demo-
cratic legitimacy,®® striking a balance between independent expert decision-making and dem-
ocratic accountability.

As the following sections will explain, while third parties do not intervene as defendants,
they have an interest in the outcome of the procedure: the ensuing decisions might affect
their economic interests, even if not always in a direct way. Hence, they should be able to
participate in the administrative procedure in order to protect their economic interests. In
the next sections, we unpack the unique enforcement framework of the DMA, and critically
assess the role that third parties can play in the various public enforcement mechanisms of
this landmark regulatory tool.

3. THE UNIQUE FRAMEWORK OF PUBLIC ENFORCEMENT OF
THE DMA

The Union legislator has intended that compliance with the DMA, to be primarily to be se-
cured through public enforcement by the Commission. It has opted for a highly centralized
model of enforcement, under which the Commission has been granted the exclusive compe-
tence to monitor the implementation and the enforcement of the Regulation. Similar to the
enforcement mechanism laid down in Regulation 139/2004 for concentrations with a Union
dimension, the principle of a ‘one-stop shop’ creates a single point of reference concentrated
in the hands of the Commission, as the ‘sole enforcer’ of the DMA.>!

The choice for a one-stop shop principle has been justified by reference to the fact that
gatekeepers operate cross-border, often on a global level. Under such circumstances, en-
forcement on EU level is believed to yield better results than enforcement by 27 national au-
thorities assessing the same conduct, all with their own political priorities and varying

2 Jacques Crémer and others, ‘Enforcing the Digital Markets Act: Institutional Choices, Compliance, And Antitrust’
(2023) 11 (3) Journal of Antitrust Enforcement 315-349. CERRE, Giorgio Monti, ‘Procedures and Institutions of the DMA’
December 2022. <https://cerre.eu/publications/procedures-and-institutions-in-the-dma/> accessed 20 September 2024.
Tzanaki and Nowag (n 8); Jorg Hoffmann, Liza Herrmann and Lukas Kestler, ‘Gatekeeper’s Potential Privilege—the Need to
Limit DMA Centralization’ (2023) 12 (1) Journal of Antitrust Enforcement 126-147; Assimakos Komninos, “The Digital
Markets Act and Private Enforcement: Proposals for an Optimal System of Enforcement’ in Nicolas Charbit and Sébastien
Gachot (eds), Eleanor M. Fox Liber Amicorum, Antitrust Ambassador to the World (Concurrences 2021) <https://ssrn.com/ab
stract=3914932> accessed 23 October 2023; Rupprecht Podszun, Private Enforcement and Gatekeeper Regulation:
Strengthening the Rights of Private Parties in the Digital Markets Act’ (2022) 13 Journal of European Competition Law &
Practice 254.

8 European Code of Good Administration, art 41 Charter of Fundamental Rights.

2% Mark Bovens and Thomas Schillemans, ‘Non-majoritarian Institutions and Representation’, in Robert Rohrschneider
and Jacques Thomassen (eds), The Oxford Handbook of Political Representation in Liberal Democracies (OUP 2020) S12.

3 Eivind Eriksen, Making the Unelected Safe for Democracy The Accountability of Expertise: Making the Un-Elected Safe for
Democracy (Routledge 2021).

31 Monti (n 27) 5.
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economic incentives.*> As such, a one-stop shop principle is deemed to be of crucial impor-
tance to avoid fragmentation within the internal market, for example due to the diversity of
national laws on abuse of dominance® and justifies the use of Article 114 TFEU as the legal
basis for the DMA.>*

For the aforementioned reasons, the enforcement by national competition authorities
(NCAs) is limited to specific parts of the investigations initiated on the basis of the DMA.>
National authorities may investigate into breaches of the DMA, but cannot initiate enforce-
ment actions on their own.>® Furthermore, once the Commission decides to open proceed-
ings pursuant to the DMA, national authorities will be relieved of the possibility to pursue
such investigations.”” While the DMA established specific rules on the cooperation between
the Commission and national authorities, these remain narrowed down to assist the
Commission in enforcing the DMA, leaving few incentives for national authorities to pursue
their role as enforcers since they are to be a mere auxiliary tool for the Commission.*®

While the enforcement of the DMA draws on administrative procedures known from EU
merger control and Articles 101 and 102 TFEU, it is a unique regulatory framework based on pro-
active, highly discretionary, ex-ante enforcement by the Commission complementing its ex-post en-
forcement of competition law. It has been praised for its innovative elements built on responsive
regulation and following a cooperative and participative approach in order to allow the
Commission to intervene in a dynamic, flexible, and responsive way when necessary.> It is in this
context that the DMA adds a novel layer of enforcement: that of a supervisory mechanism to mon-
itor compliance of the designated gatekeepers with the DMA’s obligations.*’

This supervisory mechanism foresees a nearly exclusive interplay between the
Commission and designated gatekeepers.*' Hence, together with the one-stop shop princi-
ple, this interplay reflects an unprecedented concentration of enforcement powers in the
hands of the Commission since Regulation 17/62 was implemented.** In this framework,
third parties have an important but facilitative role, that is instrumental to the Commission’s
supervision of gatekeepers’ compliance with the DMA provisions.

In this setting, third parties merely have informal avenues of participation in various stages
of the Commission supervision and enforcement mechanisms, as will be discussed in the
next section.

32 Anne Witt, “The Digital Markets Act—Regulating the Wild West’ (2023) 60 Common Market Law Review 625, 657;
Pinar Akman, ‘Regulating Competition in Digital Platform Markets: A Critical Assessment of the Framework and Approach of
the EU Digital Markets Act’ (2022) 47 European Law Review 85, 4. Though Eifert and others have argued that a decentralized
model would actually contribute to the effectiveness of the new Regulation and would ensure more swift intervention. See
Martin Eifert and others, “Taming the Giants: The DMA/DSA Package’ (2021) 58 Common Market Law Review 987, 1023.

? Giuseppe Colangelo, “The European Digital Markets Act and Antitrust Enforcement: A Liaison Dangereuse’ (2022) 47
European Law Review 618-635.

34 Colangelo (n 33).

3 art 38 (7) and Recital 91 Regulation (EU) 2022/1925.

3 art 38 (7) Regulation (EU) 2022/1925. See also Colangelo (n 26).

37 art 38 (7) Regulation (EU) 2022/1925. See also Colangelo (n 26) 618-619.

38 See arts 38, 39, 41 DMA. Member States can only initiate this via the high-level group or by specific market investiga-
tions if a quorum of three Member States is met. Hoffmann, Herrmann and Kestler (n 27).

%" Tzanaki and Nowag (n 8); Monti (n 27).

40 Gatekeepers need to comply with the obligations laid down in arts S, 6, and 7 DMA within 6 months after their
designation.

*1' On the basis of art 26 (1) DMA, the Commission must take all the necessary actions to monitor gatekeepers’ effective
implementation and compliance with the obligations laid down in arts S, 6, and 7 DMA. The burden to ensure effective com-
pliance with the DMA is placed on the gatekeepers themselves, who must ‘self-assess’ whether their practices are in compliance
with their obligations under the DMA.

* art 1 Regulation (EU) 2022/1925; Recital 7 Regulation (EU) 2022/1925

GZ0Z Jaquieoa( (| UO J8sn Wepislswy UBA NIBNSISAIUN AQ 89/8508/S6S/S/E 1L /a1o1eAsnue/woo dnoolwapese//:sdiy woll papeojumod



602 . Journal of Antitrust Enforcement, 2025, Vol. 13, No. 3

The nature and structure of public enforcement of the DMA

Procedures, and in particular administrative procedures, are the foundation of efficiently
functioning and legitimate modern democratic polity. In the EU, procedural frameworks are
essential for the effective implementation, application and enforcement of EU law.

The public enforcement framework of the DMA is structured around the relationship of
the Commission and gatekeepers, and hence, both the DMA and its Implementing
Regulation contain clear procedural rights for gatekeepers.

Beyond the stage of supervision and compliance, the more classical enforcement frame-
work of the DMA is very similar but not identical to the administrative procedures under
the Merger Regulation, as well as to the procedures to enforce Articles 101 and 102 TFEU
as laid down under Regulation 1/2003. However, under Articles 101 and 102 TFEU, under-
takings self-assess their conduct, and the Commission may only, in an ex-post manner, inves-
tigate their conduct. In merger proceedings, parties need to notify their transactions ex-ante
to the Commission for review and may only implement their transaction after the
Commission’s approval.”> Under the DMA, designated gatekeepers similarly need to engage
in self-assessment and report ex-ante on how they are complying with the obligations laid
down in the DMA.**

The way in which procedures are structured is important as administrative decisions may
seem legal, because they are technically accurate, rational, and objective but their structure
may implicitly favour a certain composition of public interests that disregard other (albeit
private or public) interests that should have been taken into consideration.* Under the
DMA, the Commission conducts complex technical assessments, which should be congruent
with the fulfilment of the public interests that are, at the same time, at the core of administra-
tive decision-making. In the case of the DMA, those public interests are the protection of third
parties’ economic interests through ensuring contestability and fairness of digital markets.*¢

In the next section, we analyse how the structure of supervision and enforcement mecha-
nisms under the DMA defines the access and procedural rights of the different categories of
actors that are concerned with the Commission’s decision-making. We focus on third par-
ties, who could be business users, end-users or consumers, and whose economic interests are
inherent to the protection of contestable and fair markets.

The participation of third parties in public enforcement of the DMA

Submission of comments

Under Article 8 DMA, the provision which places upon gatekeepers the burden of ensuring
and demonstrating compliance with the obligations of Articles S, 6, and 7 DMA, the Union
legislator has foreseen a relevant but informal way of participation of third parties.
Designated gatekeepers may, under Article 8 (3) DMA, request a regulatory dialogue with
the Commission in order to obtain its views on the measures it intends to implement to en-
sure their compliance with Articles 6 and 7 DMA.*’

Pursuant to Article 8 (6) DMA, when the Commission communicates its observations to
the gatekeeper following this dialogue, it is to publish a non-confidential summary of the

compliance report and the measures that it intends to take or that it considers the
*3 art 4 Regulation 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC
Merger Regulation).

** art 11 (1) 8(1) Regulation (EU) 2022/1925.

*5 Mendes (n 5) 441.

* ibid 438.

+7 Should the Commission choose to engage in a regulatory dialogue, it may subsequently adopt a specification decision
pursuant to art 8 (2) DMA, in which it further specifies the measure that the gatekeeper is required to take. Additionally, art 8
(2) DMA gives the Commission the power to adopt such a specification decision ex-officio as well.
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gatekeeper should take. Within a reasonable timeframe set by the Commission, third parties
may subsequently submit their comments on the Commission’s preliminary findings.**

Related to the duty to demonstrate and ensure compliance with Article 8 DMA, a report-
ing obligation is placed on gatekeepers according to Article 11 DMA. This provision obliges
gatekeepers to issue a compliance report to the Commission on at least an annual basis.*” It
has been argued that a proper design of the requirements of the compliance report will be
crucial to ensure effective compliance with the DMA.*® Moreover, these obligations place
on gatekeepers an expectation that they engage in dialogue with third parties in order to ef-
fectively comply with the DMA.*' However, the governance structures of such dialogue
have not yet been worked out in detail, beyond the expectation that third parties assist gate-
keepers by providing feedback and their views on the proposed measures and, hence, in
‘producing compliant outputs’.>>

Compliance reports should be detailed enough in order to allow the Commission to effec-
tively monitor gatekeeper compliance. Incomplete or low-quality reports may signal that a
gatekeeper is not in compliance with its obligations, and, hence, may justify further investiga-
tion and the initiation of subsequent enforcement actions.

According to the Commission, compliance reports should be detailed and explicit enough
for third parties to provide the Commission with feedback on any shortcomings. For collect-
ing third-party feedback, the Commission organizes public stakeholder workshops where
gatekeepers are asked to present their compliance reports to the public, and where the
Commission receives input from third parties in order to remedy the existing information
asymmetry with gatekeepers.**

Several workshops have been organized over the past year, which allowed third parties to
provide information concerning gatekeepers’ conduct for the Commission and to identify
potential non-compliance issues. During such technical workshops, interested stakeholders
can provide their views on specific issues and questions that may arise in relation to gate-
keepers’ implementing measures that are to ensure effective compliance with the DMA.>

Likewise, third parties may submit their comments on the preliminary findings of the
Commission under its market investigation into systematic non-compliance as initiated pur-
suant to Article 18 DMA.>® When the Commission is to publish a non-confidential summary
of the case and the remedies that it considers imposing, third parties may submit their

*art 8 (6) Regulation (EU) 2022/1925.

* Gatekeepers are obliged to provide the Commission with a report within 6 months after having been designated by the
Commission pursuant to art 3 DMA. art 11 (1) Regulation (EU) 2022/192S. Furthermore, within the deadline of 6 months,
the gatekeeper is to publish and provide the Commission with a non-confidential summary of that report. art 11 (2)
Regulation (EU) 2022/1925.

0" Crémer and others (n 27) 12.

st CERRE, Richard Feasey and Giorgio Monti, ‘DMA Process and Compliance’ (2024) <https://cerre.eu/wp-content/
uploads/2024/01/DMA-Process-and-Compliance FINAL.pdf> accessed 20 September 2024.

2 Feasey and Monti (n 51) 3.2.

3 Crémer J and others (n 27) 12. Notwithstanding the fact that the compliance report is of tremendous importance in ob-
serving gatekeeper compliance, Monti rightly points out that there currently exists no penalty directly related to art 11 DMA.
It is furthermore not clear which procedure is to be followed when the compliance report is unclear. Monti (n 27).

** Alberto Bacchiega and Thomas Tombal, ‘Agency Insights: The First Steps of the DMA Adventure’ (2024) 12 Journal of
Antitrust Enforcement 193.

55 The workshop allows gatekeepers, business users, end users of platform services, and civil society representatives to ex-
press and exchange their views. Previous consultations with third parties concerning implementation of the P2B Regulation
proved helpful. <https://digital-markets-act.ec.europa.eu/events/workshops_en>

¢ This provision empowers the Commission to undertake market investigations in order to discover systematic non-
compliance by gatekeepers with their obligations under the DMA, after which it may impose far-reaching remedies, such as
precluding a gatekeeper, for a limited time, from engaging in a certain concentration within the meaning of art 3 of Regulation
139/2004. This remedy, in conjunction with the requirement to notify the Commission of all intended concentrations pursu-
ant to art 14 DMA, seems to have been adopted in response to the ‘killer acquisition” problem in digital markets that has
attracted much attention over the last few years. Commission to open a market investigation can be used to reach various
goals. art 16 Regulation 2022/1925.
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observations within the timeframe set by the Commission.”” Additionally, when the
Commission seeks to make the commitments offered by gatekeepers under Article 18 (6)
DMA binding, it is required to publish a non-confidential summary of the case and the main
content of the commitments that it considers to make binding pursuant to Article 25
DMA.*® Again, interested third parties may submit their comments thereon within the time-
frame set by the Commission.*”

In none of these cases is the Commission obliged to intervene on the basis of third par-
ties’ comments. It has, however, been suggested that the Commission could issue guidelines
to indicate what kind of submissions it welcomes and, according to which type of criteria it
will assess these submissions.®

Consultation

Additionally, during market investigations into new services and new practices pursuant to
Article 19 DMA, there is a possibility for the Commission to consult with third parties."
Importantly, these include business users and end-users who rely on the service in the digital
sector which is under investigation, and business users and end-users who are subject to the
practices under investigation. Similarly, when the Commission intends to adopt a decision
pursuant to Article 29 DMA, which entails the finding that a gatekeeper has not complied
with its obligations under the DMA—otherwise known as the ‘non-compliance decision’—it
may consult third parties.62 However, in its proceedings, on the basis of Articles 19 and 29
DMA, the possibilities for third party participation rest on a discretionary assessment by the
Commission. There is no obligation on the Commission to consult with third parties under
either market investigations pursuant to Article 19 DMA or in the process of issuing a non-
compliance decision pursuant to Article 29 DMA.

Finally, Article 27 DMA foresees a more pronounced role for third parties in the public
enforcement proceedings initiated by the Commission. According to Article 27 (1) DMA,
any third party, including business users, competitors, or end-users of core platform services
designated pursuant to Article 3 DMA, may inform either the Commission or NCAs about
any practice or any behaviour by gatekeepers that falls within the scope of the DMA.%
However, neither the Commission nor the NCA in question is obliged to follow up on such
information. According to Article 27 (2) DMA, both institutions will have full discretion as
to how they proceed with the information that has been provided to them.**

%7 art 18 (5) Regulation (EU) 2022/1925.
8 art 18 (1) in conjunction with art 25 DMA provides the Commission with the power to make the commitments that a
gatekeeper offers to bring its practices into compliance with the DMA binding. This commitment decision may be accompa-
nied by a fine or followed by a decision entailing a periodic penalty payment pursuant to arts 30 and 31 DMA.

%" Monti (n 27) 8.

% ibid 21.

! art 19 (2) Regulation (EU) 2022/1925. Under art 19 DMA, the Commission may conduct a market investigation to ex-
amine whether there are new core platform services that should be added to art 2 (2) DMA, or whether there are new practi-
ces which are unfair or limit the contestability of core platform services, which are not effectively addressed by the DMA.

art 19 (1) and (3) Regulation 2022/1925. The Commission will issue a report which contains its findings and subse-
quently submit it to the European Parliament and to the Council. When the Commission indeed finds that new core platform
services are to be added to the DMA, it may accompany the report with a legislative proposal to include new services in art 2
(2) DMA. Similarly, when it finds that new practices are to be added to arts S, 6, or 7 DMA, it may accompany its report with
a draft delegated act intended to supplement the obligations of arts 5 and 6, or a draft delegated act amending or supplement-
ing the obligations of art 7 DMA

© art 29 (4) Regulation (EU) 2022/1925.

% Natalia Moreno Belloso and Nicolas Petit, ‘The EU Digital Markets Act (DMA) A Competition Hand in a Regulatory
Glove’ (2023) 48 European Law Review 391, 25.

6% Moreno and Petit (n 63).
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Whistleblowing

Lastly, the recent DMA Whistleblower Tool®® allows individuals with inside information to
make anonymous, or attributed submission to the Commission, and offers a secure avenue
for reporting wrongful practices by gatekeepers.

However, it again limits third parties’ participation to that of passive information pro-
viders without formal participation rights.

A summary of third parties’ participation in the public enforcement of the DMA is pre-
sented in Supplementary Table L.

Opverall, in the procedures of the DMA, third parties may provide information, but do not
enjoy participatory rights, such as the right to submit formal complaints, the right to a rea-
soned decision, right to access to key documents, or the right to be present at hearings.66

4. THE INCONGRUITY BETWEEN THE DMA’S GOALS AND ITS
PUBLIC ENFORCEMENT: A COMPARISON WITH EU
MERGER CONTROL

The above analysis shows that the DMA does not facilitate any formal role for third parties in its
supervision and enforcement mechanisms. More precisely, their participation is highly dependent
on the discretion of the Commission, and they cannot demand a formal reasoned decision if
their submission is not dealt with. Third parties can neither request market investigations, and
the accompanying Implementing Regulation, is limited to narrow issues of confidentiality.”’

Moreover, and while third parties can lodge private law actions before national courts, this is an
avenue they will only be able to pursue dependent on prior action by the Commission.”®
Moreover, and as we explain in Section 6, the information that third parties gather as a participant
in public enforcement proceedings, usually through their access to documents or participation in
hearings, is crucial to substantiate claims in subsequent private enforcement actions.

Overcoming financial and practical burdens, such as accessing relevant information about
the breach of EU law, is exactly the reason why third parties, especially for consumers, and
consumer and civil society organizations need more formal participation and access to docu-
ments in the DMA’s public enforcement to be able to file private law claims.®

This stands in contrast with the enforcement of EU competition law, such as that of Articles
101 and 102 TFEU, and merger control rules, where third party participation in public enforce-
ment proceedings was legislated and entrenched with a constitutional underpinning in the EU
courts’ case law and further facilitated through various pieces of secondary and tertiary legisla-
tion over the past decades.”® These procedures provided the archetype of administrative proce-
dures in EU law and constitutionalized key procedural guarantees such as the right to access to
information.”" These procedural rules for the Commission’s direct administration of

 European Commission, DMA Whistleblower Tool <https://digital-markets-act-whistleblower.integrityline.app> accessed
20 September 2024.

%6 These are rights they are entitled to under Regulation 1/2003 and the Merger Regulation 139/2004. See for the latter
Cseres (n 11).

7 The Implementing Regulation does not contain any provisions that intend to facilitate such participatory rights
Commission. Implementing Regulation (EU) 2023/814 of 14 April 2023 on detailed arrangements for the conduct of certain
proceedings by the Commission pursuant to Regulation (EU) 2022/1925 of the European Parliament and of the Council.
C/2023/2530 final

8 Tzanaki and Nowag (n 8).

 See Cseres and Mendes (n 11) for a detailed analysis on the relationship between consumers access to public enforce-
ment of competition law and their difficulties in making use of private enforcement.

© Cseres and Mendes (n 11). Cseres (n 11); Or Brook, Katalin ] Cseres, and Ben van Rompuy, ‘Abolishing Formal
Complaints? Balancing Technical Expertise and Efficiency with Democratic Accountability in the European Commission’s de-
cision-making’ (2023) 14 Journal of European Competition Law & Practice 497.

71 Mendes (n 11).
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competition rules were also exceptional as they formed one of the few areas of EU law that
were equipped with a comprehensive administrative framework from its very inception
in 1962.”

Although the DMA relies heavily on precedents and practices applicable in these substantive
parts of EU competition law, this is, quite remarkably, not the case for third party participation in
its enforcement framework. There are relevant justifications for the failure of establishing similar
participatory rights for third parties under the DMA, which will be discussed below in Section 5.

Before moving on to the role of third parties in the enforcement of the DMA, a short dis-
cussion follows concerning the nature of third parties’ participation.

Administrative procedures for the enforcement of EU competition law

In administrative competition law procedures, third parties intervene in a different capacity
than the undertakings under assessment. Third parties do not need to defend their personal
legal sphere, since the procedure has not been initiated against them. They are ‘merely liable
to suffer the incidental effects of the decision’.”> The ‘different degree of intensity of the
harm caused to their interests’—the criterion that, according to the Court, allows for differ-
entiation in the categories of persons concerned’*—places them in a different procedural
position. Nevertheless, while third parties do not intervene as defendants, they have an inter-
est in the outcome of the procedure: the ensuing decisions might affect their economic inter-
ests, even if not always in a direct way. Hence, they should be able to participate in the
administrative procedure in order to protect their economic interests.”*

Administrative procedures for the enforcement of EU competition law have been conceived
along a strictly bilateral scheme. The procedure gravitates around the relationship of the
Commission and the undertaking targeted by the former’s investigations or supervision.” All
other natural or legal persons concerned by the procedure are considered third parties, and in-
tervene in different procedural qualities. This bilateral structure has been enshrined in the EU
Treaties concerning state aid’” and in EU regulations that have governed this matter since the
outset of European integration.”® This procedural model lays down a tripartite distinction be-
tween undertakings, holders of a ‘legitimate interest’ and holders of a ‘sufficient interest’. The
undertakings or associations of undertakings under investigation have, as a matter of legal prin-
ciple, a right to be heard before the decision concerning them is adopted. This right is today
enshrined in Regulation 1/2003, Regulation 773/2004, and Regulation 139/2004 and is pro-
tected by the audi alteram partem principle, which is a general principle of EU law.”

72 Hanns Peter Nehl, Principles of Administrative Procedure in EC Law (Bloomsbury Publishing 1999) 44.

73 Case T-290/94, Kaysberg SA v Commission, ECLI:EU:T:1997:186, para 107; see, however, Case T-224/10, Association
belge des consommateurs Test-achats ASBL v Commission, ECLI:EU:T:2011:588, para 43. These cases regard the interpretation
of the EU Merger Control Regulation, but this procedure is constructed on the same premises as the procedures under
Regulation 1/2003.

7 Joined Cases T-213 and 214/01, Osterreichische Postsparkasse and Bank fiir Arbeit und Wirtschaft v Commission ECLI:
EU:T:2006:151, para 106.

7> Mendes (n 11).

76 This adversarial conception of administrative procedures is reinforced by the interpretation of the right to a fair hearing
in competition law enforcement procedures in the light of art 6 of the European Convention of Human Rights. See, eg, Joined
cases T-122/07 to T-124/07, Siemens AG Osterreich and others v Commission, ECLI:EU:T:2011:70, paras 232-234 Albeit re-
ferring to national administrative procedures, see judgment of the European Court of Human Right (ECHR) rendered in 27
September 2011, in Case Menarini Diagnostics S.R.L. v Italy, complaint 43509/08.

77 art 108(2) TFEU. Mendes (n 8).

78 Regulation 17/62 (First Regulation implementing arts 85 and 86 of the Treaty, OJ 1962 L 13/203), Regulation 99/63/
EEC of the Commission of 25 July 1963 on the hearings provided for in art 19 (1) and (2) of Council Regulation No 17 (OJ
1963 L 127/2268) later replaced by Regulation 2842/98 (0] 1998 L 354/18). Regulation 4064/89, Regulation 139/2004.

7 art 19 of Regulation 17/62 and arts 2-4 and 7 of Regulation 99/63/EEC, art 27 of Regulation 1/2003, arts 10-12 of
Commission Regulation 773/2004, Case C-17/74, Transocean Marine Paint Association v Commission, ECLI:EU:C:1974:106,
para 15; Case C-85/76, Hoffmann-La Roche & Co. AG v Commission ECLI:EU:T:2007:58, para 9; Joined Cases T-125/03
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Very different is the legal status of persons who, while being potentially affected by the
same decision, can participate in the procedure. Access to the procedure of persons other
than the targeted undertakings is filtered by a discretionary assessment of their interest to par-
ticipate, which we have discussed elsewhere at length.** In accordance with the bilateral
structure of the procedure, the Courts have characterized the procedural rights of third par-
ties as a right to be associated with the procedure. This can be generally designed as a right to
participate in the administrative procedure, qualitatively different from the right to be heard
as a right of the defence of the targeted undertakings.®'

This adversarial conception of administrative procedures in EU competition law underlies
the different roles granted to undertakings, complainants and third parties.

The procedural intervention of the undertakings whose possible anti-competitive conduct
is being assessed is grounded on a ‘moral imperative’ of enabling them a defence before the
adoption of a decision that expressly names them and may imperil their rights and interests
as legal persons. Their right to be heard ensures that they are not ‘treated purely as an ob-
ject’ of such administrative decision-making.*” In the next section, we make a comparison
with administrative procedures under the Merger Regulation as its ex-ante enforcement
framework resembles most closely the enforcement framework of the DMA.

A comparison with the Merger Regulation

Under the Merger Regulation 139/2004, third parties can contribute to the Commission’s in-
vestigation by means of replies to requests for information that have been issued according to
Article 11 of the Merger Regulation. In doing so, third parties can provide information and
comments they consider relevant for the assessment of a given transaction. DG Competition
may also invite third parties for meetings to discuss and clarify specific issues that were
raised.®® This is similarly provided for in the DMA as discussed above in Section 3.

However, according to Article 18 (4) Regulation 139/2004, third parties who can demon-
strate a sufficient interest shall be entitled, upon application, to be heard.** Article 18 (4)
allows third parties to submit their written observations within a time limit that has been set
by the Commission.®® Having received the written observations by the third parties in ques-
tion, the Commission may also afford them the opportunity to participate in a hearing.*°

Additionally, the Commission may, in the interest of the investigation, and in appropriate
cases, provide third parties that have shown a sufficient interest with a non-confidential ver-
sion of the Statement of Objections, in order to allow them to make their views known on the

and T-253/03, Akzo Nobel Chemicals Ltd and others v Commission, ECLI:EU:C:1979:36, para 120. The right to be heard is,
moreover, reinforced by the fundamental right to a fair trial laid down in art 6 of the European Convention of Human Rights.

80 art 19 (2) of Regulation 17/62, art 27 (3) of Regulation 1/2003 and art 18 (4) Regulation 139/2004. Cseres and
Mendes (n 11).

81 Case T-17/93, Matra Hachette, ECLI:EU:T:1994:89, para 34; Case T-65/96, Kish Glass, ECLI:EU:T:2001:261, para
34; Case T-5/97, Industrie des poudres sphériques SA v Commission, ECLI:EU:T:2000:278, para 229. The French version of
these judgments designates the right of third parties as a ‘droit d’étre associés a la procédure administrative’. This has been trans-
lated into English as a right to participate.

8 Meinhard Hilf, Gritta Ciesla, and Eckhard Pache, ‘Rights vis-a-vis the Administration at the Community Level’, in
Antonio Cassese, Andrew Clapham, and Joseph Weiler (eds), Human Rights and the European Community: Methods of
Protection (Nomos 1991) 455-491, 459.

8 See also Regulation 139/2004 DG Competition Best Practices on the conduct of EC merger proceedings 20/01/2004 1
DG COMPETITION Best Practices on the conduct of EC merger control proceedings.

8% Third parties are natural or legal persons including customers, suppliers and competitors, who are able to demonstrate a
sufficient interest, such as consumer associations, where the proposed concentration concerns products or services used by fi-
nal consumers and members of the administrative or management bodies of the undertakings concerned or the recognized
representatives of their employees. art 11 (c) (i) and (ii) Implementing Regulation (EU) 2023/914.

85 art 16 (1) and (3) Implementing Regulation (EU) 2023/914.

86 art 16 (3) Implementing Regulation (EU) 2023/914.
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Commission’s preliminary assessment of the concentration.”” However, the Commission
retains full discretion in determining whether such third parties are indeed granted access to
the Statement of Objections.®® As a consequence, a right to access this document does not ex-
ist.*” Hence, ‘the procedural rights of third parties are not as extensive as the rights granted to
the interested persons in order to ensure their rights of defence’, yet ‘it is nevertheless the fact
that, in so far as they show a sufficient interest, qualifying third parties have a right under
Article 18(4) of Regulation No 4064/89 to be heard if they have so requested.’90

While these procedural rights are limited, especially in comparison with the procedures
laid down under Articles 101 and 102 TFEU,”" they still provide substantial procedural
rights to third parties.

In comparison, the DMA lacks similar procedural rights for third parties and narrows
them down to the possibility to contact the Commission or the competent authorities of the
Member States, and inform them about various aspects of the gatekeeper’s conduct.
However, the text of the DMA imposes no obligation on the Commission to take any action
following a contact by a third party.

Hence, even the instrumental nature of third-party participation is filtered by the
Commission’s discretionary assessment leaving them without any specific right or possibility
to question the decision-maker. The pressure on the Commission to find speedy solutions
in digital markets, and to overcome procedural constraints in ex-post enforcement, are
among the most important arguments to justify the lack of formal procedural rights for
third parties.

While excluding any formal participation by third parties is understandable in terms of
keeping the procedure swift and efficient,”” it raises fundamental questions about the legiti-
macy of the decision-making of the Commission.

The choice not to include formal participatory rights for third parties is especially remark-
able, in light of the fact that the legislative history reveals that several Members of the
European Parliament (MEPs) have pleaded for the introduction of amendments to the
Commission’s DMA proposal which would facilitate the rights of third parties to a greater
extent, provided that such parties are able to demonstrate a ‘legitimate’ or ‘sufficient’ inter-
est. Several MEPs proposed an amendment which would grant consumer organizations,
business organizations, and other civil society organizations, or any other third party with a
legitimate interest the right to submit complaints about gatekeepers violating their obliga-
tions pursuant to the DMA.” A similar amendment was suggested to allow natural or legal
persons who can show a ‘legitimate interest’ the right to lodge complaints with regard to the
non-designation of gatekeepers, and with regard to non-compliance and systematic non-
compliance by gatekeepers with their obligations under the DMA.”* Additionally, several

57 art 16 (2) Implementing Regulation (EU) 2023/914 of 20 April 2023 implementing Council Regulation (EC) No 139/
2004 on the control of concentrations between undertakings and repealing Commission Regulation (EC) No 802/2004.
8 art 11 (c) (i) Implementing Regulation 2023/914.

8 Moreover, the documents that have been delivered to third parties are only to be used for the purposes of the relevant
proceedings pursuant to Regulation 139/2004. art 16 (2) Implementing Regulation 2023/914.

%0 Kaysberg SA (n 74) para 110.

9! Cseres and Mendes (n 11).

92 On trade-offs between efficiency and transparency and accountability, see Or Brook and Katalin J Cseres, ‘Policy
Report: Priority Setting in EU and National Competition Law Enforcement’ (2021) <https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=3930189> accessed 20 September 2024.

93 Committee on the Internal Market and Consumer Protection, Amendments 877-1199, Draft Report, p 97.

9% Committee on the Internal Market and Consumer Protection, Amendments 8771199, Draft Report, p 137. BEUC, the
EU level consumer organization also argued that consumers and other third parties or their representatives should also have
the right to be heard before decisions about the designation of gatekeepers, the specification of art 6 obligations, suspensions/
exemptions from obligations, market investigations, interim measures, non-compliance, commitments, are taken when their
interests can be affected by such decisions. BEUC 2020.
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MEPs pushed for an amendment that intended to grant parties demonstrating a ‘sufficient
interest’ a right to be heard in the proceedings carried out under the DMA.”

Despite these calls from MEPs and civil society organizations’® to introduce participatory
rights of third parties under the DMA, the Union legislator has chosen to adopt Article 27
DMA as it currently stands. Under Article 27 DMA, the role of third parties is reduced to
that of mere informants.

In the next section, we examine the rationale of third parties’ participation in public en-
forcement proceedings and their participation as an important aspect of transparency and ac-
countability in administrative law procedures.

S. RATIONALE OF THIRD PARTIES’ PARTICIPATION IN
ADMINISTRATIVE PROCEDURES

In general, the participation of third parties in administrative law proceedings is grounded
on the instrumental function of their intervention. Third parties may provide valuable infor-
mation that can be relevant for the accurate representation of the factual situation, enabling
the administrative authority to reach a materially correct decision in correspondence with
the precision of the facts.”” Hence, third parties’ participation functions as a collaboration
with the administrative authority in its capacity as decision-maker, as third parties bring in-
formation into the administrative procedure that facilitates the task of assessing the factual
situation under appraisal. Such information is relevant for the accuracy of the final choices
by the decision-maker and for the concretization of the public interest.”® This function is
fully acknowledged in the enforcement and supervision mechanisms of the DMA.

However, third parties are not just important ‘watchdogs’ who can assist administrative
authorities in monitoring the good functioning of markets. Their participation is an impor-
tant aspect of transparency and accountability of administrative decision-making. Third par-
ties” participation is a complement to judicial review, because third parties are given the
opportunity to contradict the possible decision of the competition authority, invoking errors,
flaws, or mistakes which could ultimately lead to the illegality of the final decision.”® As
such, it enhances the legitimacy of the procedure and the final decision-making.

Through the filing of complaints, third parties provide administrative authorities with
valuable information. Such information may be used as a source that allows administrative
authorities to detect infringements of EU law more easily, or as a source of evidence that
allows them to substantiate the grounds on which they impose penalties on the infringer in
question.100

Numerous examples show that third parties can assist competition authorities by providing
knowledge and information about the day-to-day functioning of markets, in particular in mass-
market consumer goods. They can do so through the submission of complaints and/or by initiat-
ing private enforcement actions before national courts. The Commission’s experience has shown
that, in particular in non-cartel cases for which leniency is not available, third parties were an

5 Committee on the Internal Market and Consumer Protection, Amendments 303568, Draft Report, pp 55-56.
% DMA enforcement—open letter from civil society and leading independent academics <https://www.beuc.eu/letters/
dma-enforcement-open-letter-civil-society-and-leading-independent-academics > accessed 20 September 2024.
%7 Mendes (n 11) 32.
% ibid.
% ibid 33.
190 ibid.
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important tool to discover anti-competitive conduct. Most prominent examples in the decision-
making practice of the Commission concerning Article 102 TFEU are Google Shopping,'®!
Microsoft'®> and Telefonica'® investigations. Similarly, in the decision-making practice of
NCAs, important cases have been brought by complainants. For example, the
Bundeskartellamt’s Amazon'®* and Facebook'® investigations were informed by consumer
complaints. BEUC, the European consumer organization, acted as an interested third party
to the European Commission’s competition investigations into Google’s Android and the
WhatsApp/Facebook merger cases.'%® With regard to Articles 101 and 102 TFEU, BEUC
has reported how they, in the form of responses to ‘market tests’ in case the undertakings
under investigation seek to offer commitments, have contributed to Commission investiga-
tions, for example, in Google Search (Shopping),107 Amazon (e-books),'®® Amazon
Marketplace, and Aspen (excessive pricing)w9 cases.

When third parties bring complaints before competition authorities, and participate in the
respective administrative procedures, they contribute to the public enforcement pursued by
the regulatory authorities deterring undertakings from law infringements and making them
comply with the law. Hence, third party participation contributes to the effectiveness of pub-
lic enforcement actions, by increasing its deterrent effects and the compliance of undertak-
ings with EU law. In turn, third party participation in public enforcement proceedings can
lead to an increase in subsequent private enforcement actions.'' When third parties bring
damages claims before national courts,"'" the information that they gather as a participant in

public enforcement proceedings, usually through their access to documents or participation

. . . . . . . . . 112
in hearlngs, is crucial to substantiate claims in subsequent private enforcement actions.

Through an increased and more efficient use of the private enforcement mechanism, third
party participation contributes to deterrent effects that will make potential infringers more
likely to comply with EU competition law. Their involvement also has the crucial function
to keep oversight on the decision-maker, and to mitigate the risks of regulatory capture.

191 Commission Decision AT.39740—Google Search (Shopping).

192 Commission Decision of 24 March 2004, Microsoft, COMP/C-3/37.792, Complaint by Sun Microsystems, Inc.; New
proceedings initiated against Microsoft on the basis of a complaint by ECIS in January 2008—Case COMP/C-3/39.294;
Commission Decision of 4 July 2007.

103 Wanadoo Espana vs Telefonica, Case COMP/38.784.

'%* Bundeskartellamt, ‘Bundeskartellamt Initiates Abuse Proceedings against Amazon’ (Bonn, 29 November 2018);
Bundeskartellamt, ‘Bundeskartellamt Obtains Far-Reaching Improvements in the Terms of Business for Sellers on Amazon’s
Online Marketplaces’ (Bonn, 17 July 2019).

195 Bundeskartellamt, ‘Bundeskartellamt untersagt Facebook die Zusammenfiihrung von Nutzerdaten aus verschiedenen
Quellen’ (Bonn, 7 February 2019); Verbraucherzentrale, ‘Wie das Bundeskartellamt Facebooks Marktmacht begrenzen will’
(Verbraucherzentrale, 22 January 2021) <https://www.verbraucherzentrale.de/aktuelle-meldungen/digitale-welt/wie-das-bun
deskartellamt-facebooks-marktmacht-begrenzen-will-33644> accessed 20 September 2024.

106 BEUC, ‘BEUC applies to join Google Android and Facebook/WhatsApp competition investigations’ <https://www.
beuc.eu/sites/default/files/publications/beuc-web-2017-020_intereseted_third party _google_android_facebook whatsapp.
pdf> accessed 20 September 2024.

197 BEUC, ‘Cases COMP/AT.39740—Google. Google’s Revised Proposed Commitments BEUC Response to the
Questionnaire’.

108 BEUC, ‘Commitments offered by Amazon in e-Book Investigation AT.40153. <https://www.beuc.eu/sites/default/
files/publications/beuc-x-2017-016_are_commitments_offered_by_amazon_in_e-book_investigation.pdf>  accessed 20
September 2024.

109 BEUC, ‘Commitments Offered by Aspen in Case AT.40394. (2020) <https://www.beuc.eu/sites/default/files/publica
tions/beuc-x-2020-087_beucs_comments_on_the_commitments_offered_by_aspen_case_at.40394_.pdf>  accessed 20
September 2024.

1% The adoption of the Directive on damages claims and the reform of EU and national competition law enforcement in
the past 15 years reinforced the role of private actors and entailed a more pronounced role for consumers, as well. Directive
2014/104/EU on certain rules governing actions for damages under national law for infringements of the competition law pro-
visions of the Member States and of the European Union Text with EEA relevance O] L 349/1-19.

HL Case C-453/99 Courage, ECLI:EU:C:2001:465, para 26. Joined cases C-295/04 to C-298/04 Manfredi v Lloyd
Adriatico Assicurazioni SpA and Others ECLI:EU:C:2006:461; Case C-199/11 Otis NV and others, ECLI:EU:C:2012:684.

12 Ogsterreichische Postsparkasse (n 75) para 1185.
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While third parties cannot invoke guarantees identical to those granted to designated gate-
keepers and, in particular, their rights of defence,'' the scope of the Commission’s regula-
tory actions, that may have an impact on third parties’ legal sphere, should be delineated by
administrative law to control the exercise of public power vis-a-vis private persons.''*

Finally, third parties’ participation in administrative procedures is an important aspect of
transparency and accountability that enhances the legitimacy of the proceedings and the fi-
nal decision-making,''> These important procedural safeguards are absent from the DMA
and its Implementing Regulation. This means that those who are adversely affected by the
outcome of the Commission’s decision-making, such as business users, end-users, and con-
sumer organizations, do not enjoy a reasonable degree of participation in the decision-
making. Given that these decisions ultimately have an impact on their economic interests,
third parties must be entitled to such a degree of participation.'*¢

However, such a participatory model is administratively burdensome, and, hence, restric-
tion of third parties” participation rights and no obligation imposed on the Commission to
address them by a formal decision, keeps enforcement swift and efficient.’” Procedural effi-
ciency is essential for addressing complex problems and for managing high pace technologi-
cal changes in today’s markets,''® but is only one of the relevant considerations for modern
public administration and a proper balance between procedural efficiency and transparency
must be established. This could happen, for example, through differentiating between types
of participation and by granting special status to certain relevant categories of third parties,
who are sufficiently representative organizations acting in the public interest.""”

Such a differentiation and selection of relevant complaints could be exercised by a
Hearing Officer, a position that exists in competition law proceedings since 1982.'>° The
Hearing Officer is not part of DG Competition, as they must act independently. In order to
ensure independence from DG Competition, the Hearing Officer is attached, for administra-
tive purposes, to the Competition Commissioner.'>" The Hearing Officer safeguards ‘the ef-
fective exercise of procedural rights throughout competition [antitrust and merger]
proceedings before the Commission’.'** Procedural rights are meant to include all rights set
out in the applicable regulations, all rights recognized by the Charter of Fundamental Rights
of the EU (all rights guaranteed by the European Convention on Human Rights), as well as
all rights recognized in the case-law of the Court of Justice. This means that the Hearing
Officer’s Terms of Reference include also the rights of complainants and third persons.'*?

13 See merger control Kaysberg (n 74) para 107.

1% Mendes (n 11) 3, 18.
115 ibid 32-33.

16 Nehl (n 73) 2.

7" On trade-offs between efficiency and transparency and accountability, see Brook and Cseres (n 93).

18 Ase Gornitzka and Cathrine Holst, “The Expert-Executive Nexus in the EU: An Introduction’ (2015) 3 Politics and
Governance 2.

% Brook and others (n 71) 506-507. While concerns may arise with regard to the question whether third parties (busi-
ness users) are adequately representative or are likely to be biased in their feedback, such concerns can be addressed by instal-
ling more robust requirements for the designation of these organizations. Monti argues that representation can be checked by
consulting privacy and security experts concerning whether third parties are biased in their feedback. Monti (n 27) 21.

1201 thank the anonymous reviewer for this idea.

The function of Hearing Officer was created in the early 1980s, and the powers and functions of the Hearing Officer
were expanded in 1990, 1994, 2001, and most recently in 2011. See Decision 2011/695/EU of the President of the European
Commission of 13 October 2011 on the function and terms of reference of the Hearing Officer in competition proceedings,
0J 2011 L 275/29.

121 art 2(2) and recital $ of Decision 2011/695.

122 Article art 1(2) of Decision 2011/695.

123 Wouter Wils “The Role of the Hearing Officer in Competition Proceedings before the European Commission’ (2012)
35 WC 431-453.
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More specifically, Article 7(2) and (3) of the Terms of Reference empowers the Hearing
Officer to decide on various issues related to the procedural rights of third parties.'** In a
similar way, a DMA Hearing Officer could decide whether applications by third parties
should be awarded a formal status obliging the Commission to reason its decision in case it
rejects their submission.

6. WHERE COULD THIRD PARTIES TURN TO?
Private enforcement by third parties

Despite their limited role, third parties’ participation in the public enforcement of the DMA
is explicitly mentioned. This is not the case with regard to private enforcement. As it cur-
rently stands, the text of the DMA provides third parties limited possibility to pursue effec-
tive private enforcement actions. Remarkably, the Union legislator has not deemed it
necessary to incorporate any provision to facilitate private enforcement of the DMA.
However, there are implicit hints in the DMA that private enforcement of the DMA was en-
visaged by the Union legislator after all. Article 39 DMA provides such a hint, as it entails
mechanisms of cooperation between the Commission and national courts, and stipulates
that national courts are not to issue decisions that would run counter to decisions adopted
by the Commission under the DMA."*® This is a clear indication that national courts have a
role to play in the enforcement of the DMA, even where the Commission has already pur-
sued public enforcement actions and has issued an administrative decision directed at a gate-
keeper. Another subtle hint is provided in Article 42 DMA, which renders Directive on
representative actions by consumers'>® applicable to actions brought against infringements
by gatekeepers of provisions of the DMA that harm or may harm the collective interests of
consumers."*” Similarly, this provision implies that private enforcement actions, possibly
even in the form of collective actions, are envisaged by the Union legislator.

But merely enabling private enforcement actions does not mean that third parties will be
able to pursue such enforcement actions effectively. In the realm of competition law, the
Union legislator accompanied Articles 101 and 102 TFEU with an extensive body of sup-
porting legislation to ensure that private actors have any chance of success when they initiate
private enforcement vis-a-vis the large and powerful corporations who have engaged in anti-
competitive behaviour. Of particular importance in this respect was the introduction of
Directive 2014/104 (the Damages Directive).128 However, the Damages Directive—and the
national measures intended to implement the Directive—will not be applicable to private
enforcement actions initiated on the basis of the DMA, because the scope of the Damages
Directive is limited to infringements of Articles 101 and 102 TFEU. This is due to the fact
that the DMA is not to be regarded as a competition law instrument, notwithstanding its
close resemblance to the field of law. As has been elaborated above, the DMA has been
adopted on the basis of Article 114 DMA and should be regarded as sector-specific internal

12* The Hearing Officer can decide about requests made by other involved parties in merger proceedings to be informed
of the objections addressed to the notifying parties, requests by complainants in competition law proceedings pursuant to art 8
(1) of Regulation 773/2004 for access to the documents on which the Commission bases its intention to reject the complaint,
requests by complainants in antitrust proceedings to receive an adequate non-confidential version of the statement of objec-
tions, and requests by interested third persons in antitrust or merger proceedings to be informed of the nature and subject
matter of the procedure. Wils (n 123).

125 art 39 Regulation 2022/1925; art 39 (S) Regulation 2022/192S. The latter provision resembles art 16 (1) Regulation
1/2003 and the underlying Masterfoods doctrine, and provides the basis for follow-on litigation.

126 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on representative
actions for the protection of the collective interests of consumers and repealing Directive 2009/22/EC [2020] OJ L 409/1.

%7 art 52 Regulation 2022/1925.

'*% Directive 2014/104/EU.
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market regulation. While the Union legislator should have anticipated the need for similar
tools for third parties in pursuit of private enforcement actions based on the DMA, the
DMA currently does not entail provisions, nor is it accompanied by further legislation, with
regard to private enforcement of its novel regulatory framework. Consequently, third parties
in pursuit of private enforcement actions based on the DMA will not have the benefit of be-
ing able to rely on several of the important provisions in the Damages Directive. In particular
those provisions which pertain to the disclosure of evidence and quantification of harm
would have been welcome to third parties in order to alleviate their burden of proof.'*’
However, as private enforcement of the DMA currently stands, third parties can only hope
that the national laws of their Member State in which they file damages claims provide for
similar rules on the disclosure of evidence and the quantification of harm."*° Without similar
supporting provisions, it will be extremely hard for third parties to substantiate an infringe-
ment, quantifiable harm, and a causal link between the infringement and the harm alleg-
edly suffered.

Access and participation in Article 102 TFEU proceedings before NCAs

Even though the Commission theoretically retains the power to pursue enforcement actions
on the basis of Article 102 TFEU, and third parties could submit formal complaints under
the procedure applicable to Article 102 TFEU, there seems to be little incentive for the
Commission to pursue enforcement actions on the basis of Article 102 TFEU after the intro-
duction of the DMA. Many commentators expect that enforcement actions on the basis of
the DMA will largely supplant the Commission’s enforcement actions pursuant to Article
102 TFEU, in cases where the dominant digital undertakings under scrutiny simultaneously
have been designated as gatekeepers under the DMA.">' The main rationale behind the
adoption of the DMA was that enforcement actions on the basis of Article 102 TFEU did
not yield the desired results."** Under Article 102 TFEU cases, the Commission is tradition-
ally required to define the relevant geographic and product market, and must furthermore to
establish dominance and abuse thereof by the undertaking in question, whereas under the
DMA such requirements simply do not exist. Due to the DMA’s ex-ante nature, the
Commission will be able to pursue enforcement actions more swiftly and effectively than
previously under Article 102 TFEU, and the enforcement framework of Regulation 1/2003.
While it is unlikely that the Commission will choose to initiate Article 102 TFEU proceed-
ings when a more efficient enforcement route is readily available,"**> NCAs vested with the
power to apply Article 102 TFEU to harmful conduct by dominant digital undertakings may
do so. Hence, while the powers of NCAs are particularly limited when it comes to the en-
forcement of the DMA, they still remain empowered to apply Article 102 TFEU to anti-
competitive conduct by dominant digital undertakings as they see fit. The DMA does not
preclude NCAs from bringing such enforcement actions. Quite to the contrary, Article 1 (6)
DMA explicitly permits such actions, as it states that enforcement of the DMA is without
prejudice to the application of Articles 101 and 102 TFEU.

129 arts S and 6 Directive 2014/104/EU; art 17 Directive 2014/104/EU.
130

In this respect, it is relevant to note that Germany has taken action to fill the gap that the Union legislator has left
open, and adopted an amendment to the German Competition Act on 11 July 2023, which intends to facilitate private en-
forcement of the DMA. Interestingly, the amendment introduces rules on, inter alia, the disclosure of evidence. <https://
www.bmwk.de/Redaktion/DE/Pressemitteilungen/2023/07/20230706-bundestag-beschliesst-regierungsentwurf-zur-novelle-
des-wettbewerbsrechts.html.> accessed 23 October 2023.

131 Monti (n 27).

132 Recital 5 Regulation 2022/1925.

133 In view of the foregoing, it is not to be expected that the Commission will enforce art 102 TFEU cases when the con-
duct in question falls within the scope of the DMA. Recital 5 Regulation 2022/1925.
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In light of the foregoing, third parties could still turn to their NCAs pressuring them to
open Article 102 TFEU proceedings vis-a-vis such dominant digital undertakings and trying
to access and participate in such procedures. In a 2021 paper, many NCAs in fact argued
that ‘national agencies have proven to be a valuable radar-screen for cases’. Especially, for
smaller market players in national markets, access to NCAs is easier as these players may
otherwise be reluctant to file a complaint against a gatekeeper with the Commission.
Moreover, NCAs could filter cases brought to the Commission, as all agencies' resources are
limited. This way, the NCAs argued, the ‘radar-screen’ is much wider and the quality of sig-
nals reaching the Commission will be higher.134

Most national administrative laws define a ‘legally relevant interest’ that validates access
of third parties to the procedure.135 German competition law, for example, foresees the par-
ticipation of final consumers where their ‘interests will be substantially affected’,">® while col-
lective consumer organizations must show that ‘a wide range of consumers”>” are impacted
by a specific decision."*® Similar approaches to third party participation in competition law
enforcement can be found in most other jurisdictions, for example, France,"* Greece,'*
Italy,'"*" and the Netherlands,'** where any person who submits a written, reasoned com-
plaint can obtain formal complainant status if their interests are likely to be materially af-
fected by the conduct that is the subject matter. However, even in case access is provided,
this does not necessarily mean that the conditions upon which access is granted enable third
parties to protect their economic interests. Participation by third parties, once admitted to
the procedure, is conditioned by the specific way administrative enforcement procedures are
structured in national legal systems. While Directive 2019/1 (the ECN+ Directive) is
expected to further harmonise national procedural rules—and in particular the NCAs’ ability
to reject low-priority complaints—the Directive is mostly aimed at compelling NCAs to ra-
tionalise resource allocation and optimally deal with financial and human resource con-
straints. It nudges NCAs towards swift and efficient decision-making, and does not focus so
much on the transparency and fairness of the national competition law procedures.
Accordingly, the Directive does not include harmonisation measures for the criteria of han-
dling of complaints, leaving these to be settled by national laws. National administrative pro-
cedures of the Member States provide third parties with different degrees of access and
participation rights before the NCAs. Even though the Commission tried on numerous occa-
sions to harmonize procedural divergences across the Member States,'** there is currently
no convergence with regard to the rules governing third parties” access and participation in

13* European Competition Network, ‘Joint Paper of the Heads of the National Competition Authorities of the European
Union: How National Competition Agencies Can Strengthen the DMA’ (2021) <https://www.bundeskartellamt.de/
SharedDocs/Publikation/EN/Others/DMA_ECN_Paper.pdf?__blob=publicationFile&v=2> accessed 20 September 2024.

135 Brook and Cseres (n 93).

136 German Competition Act, Gesetz gegen Wettbewerbsbeschrankungen—GWB, art 54.

137 1bid.

3% German case-law has clarified that such ‘interest’ will usually require complainants or third parties to show a ‘pressing

individual interest’ that cannot be satisfied by alternative measures. BGH, Beschluss vom 14. 7. 2015—KVR 55/14—
Trinkwasserpreise; OLG Frankfurt a. M. 4 September 2014-11 W 3/14

139 French Commercial Code, Code de Commerce, art L462-8.

9 art 23 (4-5) Regulation for the Internal Operation and Management of the HCC (Joint Ministerial Decision,
117/16.1.2013.

41 Presidential Decree no 217/98, s 6(4) states that complainants should have a direct, immediate, and present interest in
the investigation

2 Dutch General Administrative Act (‘Algemeen Wet Bestuursrecht’), art 1:2 (1), states that ‘[i]nterested party’ means a
person whose interest is directly affected by an order.

143 European Competition Network, ‘Investigative Powers: Report” and ‘Decision Making Powers: Report’ of 31 October
2012, ECN Recommendation on Investigative Powers, Enforcement Measures and Sanctions in the context of Inspections and
Requests for Information, <http://ec.europa.eu/competition/ecn/recommendation_powers_to_investigate_enforcement
measures_sanctions_09122013_en.pdf> accessed 20 September 2024; European Commission, ‘Commission Staff Working
Document SWD (2014) 231—Enhancing Competition Enforcement by the Member States’ Competition Authorities:
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competition law proceedings that are applied when NCAs enforce Article 102 TFEU. While
the ECN—+ Directive has introduced a minimum level of harmonization in 2019 by requiring
all Member States to grant their NCAs the powers to set priorities and reject complaints on
priority grounds,"** it has not specified the conditions for such decisions and the criteria for
Member States' national administrative law concerning NCAs' power to handle and reject com-
plaints."** Important differences remain as to the grounds and the scope of discretion left for an
NCA to reject a complaint. Until recently, Spain and France had no discretion to reject com-
plaints and provided broad access and participation rights for third parties,"*® while procedures
in Austria, Poland, and Slovenia do not recognize a formal status for complainants at all ™

Many Member States control the access of third parties and rejection of complaints by re-
quiring their NCAs to take a formal decision, which is subject to judicial review. Some are
obliged to reason and to publish their decisions to the public.148 There are, however, also
Member States who do not require the adoption of a formal decision for rejecting com-
plaints, and some of them also do not require them to reason and publish such decision."*’
This last category is important as in these countries, third parties are not able to appeal such
an informal decision to the courts.

However, even in cases where access is provided, this does not necessarily mean that the con-
ditions upon which access is granted enable third parties to protect their economic interests.'>
There are three different ways in which NCAs grant such procedural entitlements: those who do
not grant formal status to third parties and complainants; those who provide rights only to those
meeting the formal complainant criteria; and those who provide equal rights to all third par-
ties.">! In some other jurisdictions, such as Austria, Poland, Denmark, Malta, Ireland, and
Slovenia, procedural rights for third parties are omitted altogether. This indicates vast differen-
ces between the jurisdictions in the legal protection afforded to individuals.

More importantly for our discussion, while third parties may access the procedures and
enjoy procedural safeguards by their NCAs in certain Member States, they will not get ac-
cess and will not have any participatory rights in either of these procedures in other Member
States. The latter category is left without access to justice and without effective judicial pro-
tection in cases where gatekeepers’ conduct may affect their economic interests but where
they cannot compel NCAs or the Commission to act upon their signal.'>

The interdependency of the DMA and the procedural rights granted to complainants and
interested third parties in national administrative proceedings before the NCAs remains a

Institutional and Procedural Issues’, SWD (2014) 230 <ec.europa.eu/competition/antitrust/legislation/swd_2014_231_en.
pdf> accessed 20 September 2024.

% Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 to empower the competi-
tion authorities of the Member to be more effective enforcers and to ensure the proper functioning of the internal market
[2019] OJ L 11, art 4(5).

45 Brook and Cseres (n 93) 30.

146 Spain has changed its rules and aligned it now with the requirement of art 4 of Directive 2019/1. Wouter Wils,

‘Competition Authorities: Towards More Independence and Prioritisation?—The European Commission’s ‘ECN’ Proposal
for a Directive to Empower the Competition Authorities of the Member States to Be More Effective Enforcers’ (26 June
2017). Proceedings of the New Frontiers of Antitrust 8th International Concurrences Review Conference (Paris).

7 Brook and Cseres (n 93) 37. See Figure 6.

145 ibid 30.
149

ibid 30. For example, UK does not require its NCA to take a formal decision, but they provide reason in many cases. In
Denmark, Ireland, Latvia, Poland, Sweden and Slovakia, no formal decision is taken, no reasoning and no publication
is required.

130 Cseres and Mendes (n 11).

31 Brook and Cseres (n 93) 37. See Figure 6.

152 This has been illustrated by the General Court in Case T-791/19 Sped Pro ECLI:EU:T:2022:67, where a Polish com-
plainant turned to the Commission as he could not rely on judicial review of the Polish NCA’s decision, given the Polish ad-
ministrative rules.
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crucial aspect of effective judicial protection of third parties’ rights as laid down in Article 47
of the Charter of Fundamental Rights of the EU.

In light of the above, it has to be highlighted that third parties could currently best resort
to their NCAs who could initiate Article 102 TFEU proceedings. Not only will they be able
to profit from national administrative provisions which allow them to participate in the pub-
lic enforcement proceedings initiated by the NCAs vis-a-vis dominant digital undertakings,
but third parties will also be able to use the binding force of NCAs’ decisions in follow-on pri-
vate enforcement litigation. As their claim will be based on an infringement of competition
law, as opposed to an infringement of the DMA, the Damages Directive will be applicable in
those proceedings. Concretely, this will mean that important rules on the disclosure of evi-
dence and quantification of harm as implemented in the laws of the Member State will be
available to third parties and that their chances of success in demonstrating quantifiable
harm and a causal link will be increased exponentially. Nevertheless, in all these cases, differ-
ent categories of third parties will have very different financial and other incentives to start
proceedings before national courts.

European Ombudsman as guarantor of the general ‘right to good administration’

Besides the above discussed possibilities, third parties, whose actions (submitting informa-
tion, consultation) are determined and dependent on the Commission’s discretion, may
turn to the European Ombudsman (EO). Over the past 30 years of its existence, the EO has
handled numerous competition and state aid law cases often centring around the boundaries
of the Commission administrative discretion in those proceedings.153 For example, in the fa-
mous Intel case,">* without questioning the Commission’s discretion with regard to taking
note of a meeting during its investigation, the EO found that in order to comply with princi-
ples of good administration, this discretion cannot be used in an arbitrary manner.

The EO was established by the Maastricht Treaty in 1992 in order to combat maladminis-
tration by the executive branch of the EU. By improving the accountability of the Union
institutions towards EU citizens, the EO’s function was to guarantee good administration
and to reduce the distance between EU citizens and the complex administrative procedures
for the implementation of EU law."®® According to Article 228(1) TFEU, the EO is empow-
ered to receive, examine, and report on complaints concerning instances of maladministra-
tion in the activities of the Union institutions, bodies, offices or agencies, with the exception
of the Court of Justice of the EU acting in its judicial role.'*

The EO investigates instances of maladministration, makes recommendations to put an end
to these instances, and monitors their compliance. As the concept of maladministration is
mentioned, but is not defined in the Treaty provisions, the EO considers two main criteria to
determine if an act qualifies as maladministration. First, whether the institution or body is
compliant with the rule of law, hence whether a certain act respects all procedural and substan-
tive rights of individuals including, without limitation, the individual’s fundamental rights.157

183 For an overview of cases, see Andreas Scordamaglia-Tousis, “The Role of the European Ombudsman in Competition

Proceedings: A Second Guardian of Procedural Guarantees?’ (2012) 3 Journal of European Competition Law & Practice 32.

5% Decision of the European Ombudsman closing his inquiry into complaint 1935/2008/FOR against the European
Commission, case 1935/2008/FOR -opened Tuesday | 22 July 2008 -decision on Tuesday | 14 July 2009, para 88.

'35 Anne Peters, ‘The European Ombudsman and the European Constitution’ (2005) 42 Common Market Law
Review 697.

136 The EO is independent from executive bodies, and this independence as well as its link to the Parliament is designed to
permit his or her impartiality when addressing complaints about executive maladministration. Herwig CH Hofman, ‘The
Developing Role of the European Ombudsman’, in Herwig C Hofman (ed), Accountability in the EU (Edward Elgar
Publishing 2017). See also art 43 of the Charter of Fundamental Rights.

7 Hofman (n 158).
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Second, and important for our discussion, the EO decides whether maladministration
stems from a consideration on the very purpose of public administration, namely the fulfill-
ment of administrative duties for the benefit of citizens and to enable citizens to exercise
their rights.">® Failure to respect the law is a form of maladministration. However, the con-
cept of maladministration is broader than the concept of illegality. Principles of good admin-
istration may be infringed, even if there is no breach of legal obligations.159 In other words,
conduct may not qualify as illegality; nevertheless, it still may qualify as maladministration.
In this sense, the EO’s role is more nuanced than that of the courts who can only sanction
actions taken outside the law.'®® Therefore, maladministration goes beyond what is sanc-
tionable through judicial review.'®’!

The EO functions as the guarantor of the general ‘right to good administration” as laid
down in Article 41 of the Charter of Fundamental rights162 and as explained in the
‘European Code of Good Administrative Behaviour’*®® and includes, among others, the right
to be heard and to make statements, and the duty to state the grounds of decisions.'**

The right to make a complaint to the EO rests with any citizen of the Union or any natural
or legal person residing or having its registered office in a Member State."®> Complaints can
be submitted within 2 years of the alleged act of maladministration and, in competition law
cases, they have often been lodged parallel with ongoing administrative proceedings.'* In case
the EO finds an instance of maladministration, it may take a number of possible steps, but

these do not have the same objective and legal force as judicial proceedings. Hence, the ulti-
mate decision of the EO is not legally binding on the institutions concerned."®’”

First of all, the EO is obliged to cooperate with the institution concerned and must seek
to find a ‘friendly solution’ to eliminate the maladministration. If the complaint is resolved
through such a measure, the case is closed with a reasoned opinion. If it is not, or the malad-

ministration persists, the EO may either close the case with a reasoned decision by attaching
a ‘critical remark’ or issue a report with ‘draft recommendations’.'*® Within 3 months of re-
ceiving that decision or report with recommendations, the institution or body must submit

its detailed opinion in response to the EO’s measures. Should there be no response, or the

5% ibid 14.

5% P Nikiforos Diamandouros, ‘Improving EU Competition Law Procedures by Applying Principles of Good
Administration: The Role of the Ombudsman’ (2010) 1 Journal of European Competition Law & Practice 379-396.

190 Hofman (n 158) 14.

161 The EO considers itself, together with the Court of Auditors, to be tasked with the duty to maintain the integrity of ad-
ministrative decision-making and implementation of EU procedures. Hofman (n 158) 15.

162 Charter of Fundamental Rights of the European Union (2000/C 364/01). The rights expressly referred to in art 41 of
the Charter are judicially enforceable and consist of the right to be heard, access to file, and an obligation for the administra-
tion to give reasons for its decisions.

163 European Ombudsman, “The European Code of Good Administrative Behaviour’ <http://www. ombudsman.europa.
eu/resources/code.faces> accessed 20 September 2024.

164 arts 16 and 18 of the European Code of Good Administrative Behaviour.

165 Ty date, the EO has so far interpreted the Treaty’s pre-conditions for access broadly: a complaint is only rejected as in-
admissible if the complainant is not an EU citizen, is not physically present in the EU or is not registered as a legal person in
the EU.

166 Diamandouros (n 161) 379.

17 Hofman (n 158) 16-17. Scordamaglia-Tousis (n 155) 31.

165 art 6 (3) Implementing Provisions, Decision of the European Ombudsman adopting Implementing Provisions See also
art 3(6)-(7) Regulation (EU, Euratom) 2021/1163 of the European Parliament of 24 June 2021 laying down the regulations
and general conditions governing the performance of the Ombudsman’s duties (Statute of the European Ombudsman) and
repealing Decision 94/262/ECSC, EC, Euratom; Hofman (n 158) 16-17. Scordamaglia-Tousis (n 155) 31. Should a friendly
solution not be possible or the search for such a solution was not successful or, in current practice, where the EO believes that
such a solution would not be an effective instrument to achieve a systemic change in the public interest, the EO ‘either closes
the case with a reasoned decision that may include a critical remark or makes a report with draft recommendations’ to the in-
stitution concerned as to how the maladministration can be eliminated.
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EO considers the response unsatisfactory, the EO may, but is not obligated to, draw up a
special report to the Parliament, which may include recommendations; any such report must
also be sent to the institution concerned and to the complainant.’® Whereas the responsibil-
ity and competence of the EO are merely recommendatory, and his or her decisions do not
bind any other EU actors, levels of complaints have remained constant over the years."”°

There is a crucial difference between the EO’s investigation (followed by a finding of mal-
administration) and judicial review by EU courts: the EO has the power to, and regularly
does, investigate the relevant institution’s or body’s follow-up compliance with her or his rec-
ommendations.'”" In fact, an important element of the EO’s complaint handling mandate is
to see the solution of the problem through to its end and to track compliance on a case-by-
case basis and keep statistical records thereof.'”*

This overview shows that third parties, who currently do not have the means under the
DMA to question the way the Commission has taken account of their interests in its
decision-making, as they have no right to a reasoned decision which reacts to the informa-
tion they submit, can rely on the EO’s mandate, institutional position, and means of action
that stress the distinct complementary role it has in ensuring the legality of discretion-
ary decisions.

Most importantly, the EO can, without interfering with the Commission’s wide discretion
concerning complex technical assessments under the DMA, address questions concerning
the pursuance of public interests underpinning the DMA.'”* Consequently, through the EO,
third parties can question and control whether the Commission takes all relevant considera-
tions into account in view of the public interests that should be pursued under the DMA. As
previous cases show, the EO has been able to distinguish ways in which competing public
interests are effectively considered in the discretionary decision-making. For example, by ex-
plicitly addressing the link between the processes of information gathering that also underlie
the Commission’s policy choices under the DMA, on the one hand, and the public interests
that ought to be pursued, on the other.'”*

Hence, by safeguarding the Commission’ s discretion on how to ensure plurality in the
information-gathering structures that form the basis of its decisions, the EO could address
possible biases in the Commission’s decision-making.

In other legal fields, the EO has been able, without questioning the discretion of the
Commission to organize the decision-making structures, and without questioning how it
chooses from various ‘input sources’ in the process of collecting information, to recall the
public interests that needed to be pursued in this field.'” It did so, by simply asking the
Commission to explain in a detailed manner how it ensures the proper consideration of the
public interests that, according to the respective EU law, ought to be balanced in the

Commission’s decisions. When the Commission engages in complex technical assessment of
169 art 8(3) and (4) Implementing Provisions (n 170).

170 Gee European Ombudsman, ‘Annual Report 2022’ 17. <https://www.ombudsman.europa.eu/en/doc/annual-report/
en/167855> accessed 20 September 2024.

7! The power to do so arises from the power to investigate complaints and make recommendations as well as produce
reports to Parliament. Hofman (n 158) 18.

72 Hofman (n 158) 18. Her mandate and function are not to adjudicate a matter but to find a middle ground on which
the complainant and the institution can agree on, and one which the EO can actively monitor. Joana Mendes, ‘Discretion and
Law in the EU administration: Where the Courts Do Not Enter’ in Hofman (n 158) 170.

73 In cases, where the EU institutions have wide discretion, such as the enforcement of the DMA by the Commission, ju-
dicial review is limited. It is limited to examining whether procedural rules were complied with and whether an act contains a
‘manifest error or constitutes a misuse of powers, or whether the authority did not clearly exceed the bounds of its discretion’.
Case 42/84, Remia and Others v Commission, EU:C:1985:327, para 34.

7% Mendes (n 5) 446.

175 Decision of the European Ombudsman closing its inquiry into complaint 1151/2008/(DK)ANA against the European

Commission, 9 July 2013.
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the circumstances under the DMA, it concretizes and interprets the public interests envis-
aged by the DMA that ought to guide its substantive choices as the administrative deci-
sion-maker.'”%

On this basis, third parties could ask the EO to probe the Commission to specifically indi-
cate whether there are any mechanisms that ensure the objectivity of the opinions on which
the Commission relies to make policy choices under the DMA and whether third parties’
submissions of information and consultation are ‘intended to, and actually [do] ensure that

sufficient attention is given to the issues of public interest raised by the complainant’.'””

7. CONCLUSIONS

With the adoption of the DMA, the European Commission has entered a new phase of its
battle against digital corporate giants and the associated threats emerging from the unac-
countable power of transnational private companies. The DMA is one of the most important
building blocks of a new digital constitution of the EU that addresses new forms of threats
and interference by private undertakings with in digital markets and provides mechanisms to
control corporate power. However, viewed exactly from the perspective of a modern consti-
tutional administration, the DMA and its central enforcer, the European Commission, must
also safeguard fundamental rights of individuals, small businesses, civil and consumer organi-
zations, both concerning substantive and procedural rules.

There is no doubt that as a modern administration, the EU administrative decision-
making needs to be equipped with discretionary decision-making powers in order to address
and efficiently solve complex socio-economic and technical problems. Policy areas that are
subject to rapid changes and are replete with uncertainty, such as the regulation of digital
markets, require dynamic, responsive and effective regulation, (which the DMA seeks to en-
sure), coupled with wide margin of discretion on the side of the administrative decision-
maker in order to enable swift action. Expert decision-making is indispensable to sort out
complexities in modern societies, and previous efforts by the Commission in enforcing the
EU competition rules in digital markets showed that speedy solutions are equally relevant.

However, the DMA is not just an innovative set of substantive rules that aims to control
the corporate power of gatekeepers, but it is also an instrument that centralizes enforcement
powers in the hands of the Commission in an unprecedented way. By concentrating enforce-
ment in such a centralized manner, the EU legislator has fittingly granted considerable dis-
cretion to the Commission to use technical expertise competently in resolving
individual cases.'”®

At the same time, as we demonstrate in this article, such a centralized enforcement con-
centrates considerable power over decision-making in the hands of the Commission. In this
article, we show that the way the DMA’s enforcement has been designed provides its sole
enforcer, the Commission with the necessary regulatory competence, technical expertise,
flexibility, discretion, and responsiveness in enforcement, but falls short of delineating the
scope of the Commission’s regulatory actions, that may have an impact on third parties’ legal
sphere.

Even though third parties do not need to defend their personal legal sphere during en-
forcement of the DMA, they have an interest in the outcome of the Commission’s decision-

176 Mendes (n 5) 439.

77 In the respective decisions, the EO added to take account of the extent to which the Commission takes into account
various external inputs into decision-making. See Decision of the European Ombudsman closing its inquiry into complaint
1151/2008/(DK)ANA against the European Commission, 9 July 2013. para 40.

7% Eduardo Jorddo and Susan Rose-Ackerman, ‘Judicial Review of Executive Policymaking in Advanced Democracies:
Beyond Rights Review’ (2014) 66 Administrative Law Review 1-72.
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making: the ensuing decisions might affect their economic interests, even if not always in a
direct way. In the DMA’s current enforcement and supervision framework, the role of third
parties is limited to merely providing information and comments, and does not extend to
broader participatory rights, such as the right to submit complaints, the right to a reasoned
decision, or the right to access to documents.

This is striking, as the current enforcement framework of the DMA creates a situation
reminiscent of the EU’s transparency debate at the end of the 1990s that endeavoured to
remedy the EU’s democratic deficit and, aimed to ‘reduce the opacity of its decision-making
processes’.'”® That debate resulted in a ‘procedural constitutionalization’ laying down funda-
mental procedural safeguards, such as a general right of access to information as a fundamen-
tal procedural right of the citizen in the EU legal order. This strengthened the ‘public
accountability’ rationale of procedural rights in EU competition law proceedings.'® Despite
various proposals during the legislative process, such procedural safeguards have not made
their way to the final text of the DMA and its Implementing Regulation.

Formal participation mechanisms for third parties have the function to control the exer-
cise of public power vis-a-vis third parties, whose interests the Commission, as the adminis-
trative decision-maker of the DMA, is bound to uphold.

In order to remedy these shortcomings, we explore various alternative ways that could
better facilitate third parties’ participation and provide effective judicial protection. Within
the current framework of the DMA, we propose two solutions. First, the publication of
guidelines by the Commission indicating what kind of third-party submissions it welcomes
and, according to what type of criteria it assesses the submissions. This still leaves the
Commission a wide margin of discretion in its decision-making, but to some extent concre-
tizes third parties’ submissions and participation. Second, the Commission could consider
differentiating between types of participation and granting special status to certain relevant
categories of third parties, who are sufficiently representative organizations acting in the pub-
lic interest. Such a differentiation and selection of relevant complaints could be exercised by
introducing the position of a DMA Hearing Officer, similarly to the position that exists in
competition law proceedings under Articles 101 and 102 TFEU and merger control.

Further, in the current framework of the DMA, we analysed both the public and private
enforcement of Article 102 TFEU in the national legal systems as an alternative but found
that both avenues have significant shortcomings that may result in a situation in which third
parties are not fully and properly facilitated, and we find that the possibility to file com-
plaints with the EO is the most promising remedy at this point. The EO would be able to
act without interfering with the Commission’ s discretion on how to ensure plurality in the
information-gathering structures that underlie its decision-making, but also address possible
biases that may undermine the protection of the public interests that underlie the DMA.
The success of the DMA will depend on many and complex issues that require expert knowl-
edge and discretionary decision-making by the Commission. At the same time, the ultimate
success of the Commission fulfilling this role requires not only comprehensive solutions but
also wide acceptance and legitimacy, in line with principles of democracy and accountability.

SUPPLEMENTARY DATA

Supplementary data are available at Journal of Antitrust Enforcement online.

179 Nehl (n 73) 58.
180 ibid 60.
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