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States” paradoxical response to digital services
taxes: By obstructing the WTO appellate body,
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positioned to challenge DSTs.
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Introduction

Digital services taxes have emerged as a
highly contentious matter in contemporary
international taxation. Several nations have
introduced or proposed DSTs to ensure that
highly digitalized companies contribute to tax
revenues in market jurisdictions in which they
generate value through user participation and
data monetization.

The United States, whose largest
multinational enterprise technology companies
dominate the global digital economy, has
consistently criticized these measures as
discriminatory and inconsistent with
international commitments. Under the Trump
administration, the Office of the U.S. Trade
Representative (USTR) initiated investigations
under section 301 of the Trade Act of 1974 into
various DST regimes, concluding that they
discriminate against U.S. digital companies. In
response, the administration announced
retaliatory tariffs on selected imports from the
countries involved. This approach — employing
tariffs as a countermeasure against DSTs — marks
a significant return to unilateral economic
pressure as an instrument of tax policy.

However, these unilateral initiatives
overlooked a fundamental contradiction in the
underlying strategy. The United States already has
a rule-based mechanism to challenge the
discriminatory design of DSTs: the WTO dispute
settlement mechanism. Articles II (most favored
nation) and XVII (national treatment) of the
General Agreement on Trade in Services (GATS)
prohibit both de jure and de facto discrimination
against like foreign services and suppliers. As
analyses of domestic DSTs indicate, the
combination of certain design features, such as
revenue thresholds, carveouts, and user-based
nexus rules, produces structural asymmetries that
disproportionately affect large, foreign
(predominantly U.S.) platforms. These features
arguably amount to less favorable treatment
under the GATS nondiscrimination framework.

Paradoxically, the same administration that
denounced DSTs as violations of international law
simultaneously weakened the WTO system,
which could potentially resolve these disputes. By
blocking appointments to the WTO appellate
body, the Trump administration rendered the
organization’s dispute settlement mechanism
effectively inoperative, depriving itself of the most
coherent legal route to vindicate U.S. interests.
The result is a striking contradiction: While
proclaiming to defend U.S. firms against
discriminatory taxation, the United States has
undermined the very multilateral institution
designed to adjudicate such discrimination.

This article examines this paradox in depth.
Below, I review the legal and policy framework of
section 301 and explain how it became the
preferred instrument of retaliation against DSTs. I
then analyze how DSTs may constitute de facto
discrimination under articles II and XVII of the
GATS. I next explore the tension between the U.S.
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critique of the WTO and its own strategic interest
in maintaining a functioning multilateral dispute
system and then extend the analysis to the
broader international tax order, arguing that the
DST controversy exemplifies the growing
fragmentation between the OECD-led tax
architecture and the WTO'’s trade law discipline.
My conclusion calls for restoring confidence in
rule-based multilateralism as the most effective
and legitimate path toward global digital tax
governance.

Section 301 and Tariffs: A Unilateral Response

Section 301 of the Trade Act of 1974 empowers
the USTR to investigate foreign measures deemed
unreasonable or discriminatory that impose
burdens or restrictions on U.S. commerce.
Historically, this provision has served as a
versatile tool of trade diplomacy, enabling the
United States to implement countermeasures
when negotiations or multilateral solutions were
deemed inadequate. During the 1980s, it was
extensively employed against trade practices
perceived as unfair by Japan and other trading
partners. However, its significance diminished
following the establishment of the WTO in 1995,
which provided abinding, rules-based alternative
for dispute resolution.'

The Trump administration reinvigorated
section 301 as a central instrument of economic
policy, framing it as an assertion of sovereignty.
Since 2019 the USTR has initiated investigations
into the DSTs of France, Italy, Turkey, Austria,
Spain, and other nations.” These investigations
concluded that the measures discriminated
against U.S. digital companies, were inconsistent
with prevailing international tax principles, and
imposed an undue burden on U.S. commerce.’ In
response, the United States announced retaliatory
tariffs — up to 25 percent on a range of imports
from the targeted jurisdictions — although many

1
For the origin and evolution of section 301, see Congressional
Research Services, “Section 301 of the Trade Act of 1974: Origin,
Evolution and Use,” CRS R46604 (Dec. 2020).

2USTR, “Section 301 Investigations: Digital Services Taxes” (2019-
2021).

3USTR, “Report on France’s Digital Services Tax Prepared in the
Investigation Under Section 301 of the Trade Act of 1974” (Dec. 2, 2019);
see also USTR release, “USTR Announces Next Steps of Section 301
Digital Services Taxes Investigations” (Mar. 26, 2021).

were suspended pending negotiations within the
OECD/G20 inclusive framework."

From a domestic legal perspective, the
administration’s reliance on section 301 was
entirely permissible. However, its application in
response to tax measures was unprecedented.
Section 301 was originally designed to address
trade barriers, not fiscal instruments. Its
deployment against foreign tax laws thus blurred
the distinction between trade and tax policy,
effectively treating tax design as a trade dispute.
Further, section 301 actions are discretionary and
inherently political: They depend on executive
determination rather than judicial adjudication,
and their remedies — tariffs — function through
economic coercion rather than legal vindication.

The immediate appeal of this approach lay in
its visibility. Tariffs could be imposed swiftly and
unilaterally, putting direct pressure on trading
partners.

However, the strategic and systemic costs are
considerable. Retaliatory tariffs invite
countertariffs, risking escalation and
fragmentation.

More critically, section 301 obscured the very
mechanism that could have provided a durable,
legally grounded resolution: the WTO’s dispute
settlement system. The United States has long
contended that DSTs violate GATS obligations by
discriminating against U.S. service suppliers.
Bringing this claim before a WTO panel would
have subjected the dispute to transparent
adjudication under multilateral rules, potentially
achieving the same objective — protection of U.S.
digital firms — without destabilizing global trade
relations. Yet this path was precluded by the
administration’s own actions, which paralyzed
the appointment of new appellate body
members.’

By substituting law with leverage, the Trump
administration transitioned from a rules-based to
a power-based model of enforcement. Although
this approach is consistent with the broader
protectionist ethos of its trade agenda, it is

4
USTR release, “USTR Announces and Immediately Suspends Tariffs
in Section 301 Digital Services Taxes Investigations” (June 2, 2021).

5USTR, “Report on the Appellate Body of the World Trade
Organization” (Feb. 2020); Jennifer Hillman, “A Reset of the World Trade
Organization’s Appellate Body,” Council on Foreign Relations (Jan.
2020).
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incongruent with the United States” historical role
as an architect and beneficiary of multilateralism.
In practice, the shift toward tariffs undermined
both U.S. normative leadership and the coherence
of the international tax order. As the subsequent
section demonstrates, this decision is particularly
perplexing given that the United States possessed
a plausible and potentially compelling legal
argument under WTO law that DSTs constitute de
facto discrimination.

DSTs and De Facto Discrimination
Under the GATS

The WTO framework provides a coherent
legal mechanism through which the United States
may contest DSTs as inconsistent with
multilateral trade obligations. The relevant
provisions are in the GATS, specifically articles I
(most favored nation) and XVII (national
treatment). Both articles prohibit a WTO member
from treating like services or service suppliers of
another member less favorably than their
domestic or other foreign counterparts. Notably,
these obligations extend to measures that are
origin-neutral in wording but discriminatory in
effect, a concept referred to in WTO jurisprudence
as de facto discrimination.

DSTs apply to revenues generated from
specific categories of digital services, typically
including online advertising, platform
intermediation, and the monetization of user
data. These taxes are imposed on gross revenues
derived from users located within the taxing
jurisdiction, irrespective of the supplier’s
establishment location. At first glance, these
measures appear neutral: Any enterprise that
meets the statutory thresholds and provides
taxable services to local users is liable. However,
the structural features embedded in most DSTs —
such as revenue thresholds, user-based nexus
rules, and sectoral carveouts — result in outcomes
that systematically disadvantage large, foreign
(predominantly U.S.) service suppliers.’

*David Collins, “The Compatibility of Digital Services Taxes With
World Trade Organization Law” in Research Handbook on Digital Trade 270
(2023); Okanga Ogbu Okanga, “Testing for Consistency: Certain Digital
Tax Measures and WTO Non-Discrimination,” 55 J. World Trade 1 (2021);
Patrick Low, “Digital Services Taxes, Trade and Development,” Working
Paper No. 7 (2020); Chris Noonan and Victoria Plekhanova, “Taxation of

Digital Services Under Trade Agreements,” 23 J. Int’l Econ. L. 1015 (2020).

Revenue Thresholds and Market Asymmetries

Revenue thresholds represent a prominent
source of potential de facto discrimination. For
administrative efficiency and to target the most
profitable entities, DSTs are typically imposed
only on enterprises that exceed significant global
and domestic turnover thresholds (for example,
€750 million globally under the Italian regime).
Although these thresholds are formally origin-
neutral, they disproportionately affect U.S.
multinationals, which dominate the global digital
services market.

From the perspective of GATS articles II and
XVII, the central question is whether the
differentiation results in less favorable treatment
of like services or suppliers. WTO panels have
consistently held that competitive relationships,
rather than formal origin-based distinctions,
define likeness. When services are functionally
substitutable and compete within the same
market, differential treatment constitutes
discrimination if it alters the conditions of
competition to the detriment of foreign suppliers.”

Applying this reasoning, revenue thresholds
can indeed create modifications. A U.S.-based
platform may offer online intermediation services
identical to those of a smaller domestic
competitor. However, only the former is subject to
DST because its global revenues exceed the
statutory limit. The differential treatment does
not stem from the nature of the service but from
the supplier’s global scale — a criterion that
strongly correlates with nationality in the case of
digital service suppliers. Consequently, the
measure privileges domestic firms by exempting
them from a fiscal burden imposed almost
exclusively on foreign enterprises.

Under WTO law, the absence of explicit
nationality-based distinctions does not shield
measures from scrutiny. Facially neutral laws may
still contravene nondiscrimination provisions if
their design, structure, or application reveals an
origin-related bias in practice. DST thresholds
exhibit precisely this bias: Although justified as
targeting large firms, they function as a proxy for

7
Panel Report, “China — Certain Measures Affecting Electronic
Payment Services,” WTO Doc. WT/DS413/R, at para. 7.641 (adopted
Aug. 31, 2012).
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foreign (particularly U.S.) ownership, thereby
compromising competitive neutrality.”

Sectoral Scope and Functional Likeness

A second area of concern refers to the selective
scope of DSTs. Most domestic regimes impose
taxes on specific digital activities — such as
advertising, intermediation, or data transmission
— while excluding others, including streaming
services, e-commerce conducted in a supplier’s
own name, or regulated financial and payment
services. Legislators often justify these exclusions
on policy grounds, aiming to avoid double
taxation, administrative complexity, or overlap
with existing regulations. However, when
analyzed through the lens of the GATS, these
distinctions risk violating the requirement of
equal treatment among like services.’

WTO jurisprudence, particularly in the cases
of U.S. — Gambling and China — Electronic
Payment Services, interprets likeness functionally
rather than formally. Services are considered like
if they perform comparable functions, serve the
same end use, and are perceived by consumers as
substitutable.” From this perspective, digital
intermediation and proprietary e-commerce are
functionally similar, as both facilitate online
transactions between buyers and sellers.
Similarly, targeted advertising on social media
and ad-supported video streaming are often
substitutable for advertisers seeking audience
engagement.

When functionally comparable services are
taxed differently — because of one category being
statutorily included and the other excluded — the
measure effectively distorts competition between
like services. This is particularly evident when
foreign suppliers dominate the taxed segments
(for example, online advertising and
intermediation). In contrast, domestic firms focus
on exempted sectors (for example, local e-
commerce or subscription-based platforms). The

8
Collins, supra note 6.

*Balazs Karolyi, “Chapter 7: Conclusions of the Book” in The
Compatibility of Turnover-Based Business Taxes With EU Law and WTO Law
(2024).

1OSee Panel Report, “United States — Measures Affecting the Cross-
Border Supply of Gambling and Betting Services,” WTO Doc.
WT/DS285/R (circulated Nov. 10, 2004); Panel Report, “China — Certain
Measures Affecting Electronic Payment Services,” supra note 7.

result is a competitive asymmetry that may
constitute less favorable treatment under articles
IT and XVIL

The Italian DST, for instance, excludes
revenues from the direct sale of goods and
services through a supplier’s own interface. While
this carveout may appear administratively
convenient, it exempts the activities of many
domestic online retailers while taxing foreign-
based platforms that perform nearly identical
functions as intermediaries. The distinction
between acting as an intermediary or a direct
seller is economically thin but legally decisive
under the DST. In a GATS analysis, such
differential treatment between like digital services
could easily be found discriminatory.

User-Based Nexus and Deductibility
Asymmetries

A third factor exacerbating the discriminatory
impact of DSTs is the interplay between a user-
based nexus and domestic deductibility. Under
user-based nexus regulations, tax obligations
arise when a service is used by local users,
irrespective of the supplier’s physical presence in
the jurisdiction. This mechanism ensures that
foreign digital platforms are subject to DST even
in the absence of a permanent establishment and
income tax liability in the market jurisdiction. In
contrast, domestic firms are typically subject to
corporate income tax. To mitigate double taxation,
most domestic legislations, such as Italy’s, permit
DST payments to be deductible for domestic
income tax purposes.”

The interaction of these provisions results in a
structural asymmetry: Domestic firms can offset
DST payments against their income tax liabilities,
whereas foreign firms — lacking an income tax
liability in the market jurisdiction — cannot.
Consequently, foreign suppliers offering
equivalent services face a higher effective tax
burden. From the perspective of the GATS, such
an outcome alters the conditions of competition
and may therefore constitute “less favorable
treatment” of foreign suppliers."”

1
"Italian Revenue Agency, Circular No. 3/E (Mar. 23, 2021) (Guidance
on the Italian Digital Services Tax), at para. 10 (in Italian).

12
Collins, supra note 6.
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De Facto Discrimination and Policy Justifications

Proponents of DSTs contend that the
structural asymmetries inherent in these taxes do
not constitute discrimination because they arise
from legitimate policy objectives.” These
objectives include ensuring that highly digitalized
firms contribute equitably to the public finances
of market jurisdictions and simplifying
administrative processes by focusing on the
largest companies. The WTO jurisprudence
permits members a degree of flexibility in
pursuing public policy goals.” However, under
the GATS, only a limited set of exceptions — such
as those outlined in Article XIV, which pertain to
public morals, order, and security — can justify
measures that would otherwise be considered
discriminatory, and none of these exceptions
clearly apply to revenue-generation objectives.
Further, the pursuit of legitimate aims does not
justify discriminatory design.” If a measure, by its
structure or application, places foreign suppliers
of like services at a disadvantage, it contravenes
Article II or XVII, irrespective of the policy
motivation. Consequently, while DSTs may fulfill
valid fiscal objectives, their asymmetric impact on
U.S.-based digital platforms is likely to result in
findings of de facto discrimination in a WTO
dispute.

Implications for the United States

For the United States, this doctrinal
framework offers a definitive, rule-based
approach for contesting DSTs. A claim under
articles II and XVII would be grounded in well-
established principles, thereby circumventing the
political escalation associated with unilateral
tariffs. In contrast to section 301, which is
contingent upon executive discretion, WTO
litigation would subject the dispute to
independent adjudication, thereby enhancing
both legitimacy and predictability.

Paradoxically, however, this pathway has
been rendered nearly inaccessible because of the

13
Noonan and Plekhanova, supra note 6.

14See Appellate Body Report, “United States — Measures Affecting
the Cross-Border Supply of Gambling and Betting Services,” WTO Doc.
WT/DS285/AB/R, at paras. 291-292 (adopted Apr. 20, 2005).

14, at paras. 292-296.

U.S. policy of obstructing the WTO appellate
body. With the appellate mechanism inoperative,
any panel decision could be appealed “into the
void,” leaving the dispute unresolved.

Consequently, by undermining the WTO'’s
dispute settlement system, the United States has
deprived itself of the very instrument most
capable of safeguarding its interests in the digital
tax domain. The subsequent section delves into
this institutional paradox in detail, illustrating
how the erosion of multilateral adjudication
undermines the credibility of U.S. trade policy
and destabilizes the broader equilibrium between
fiscal sovereignty and trade discipline.

The WTO Paradox: Weakening the WTO

The paradox inherent in the U.S. response to
DSTs is evident in its concurrent denunciation of
these measures as discriminatory and its active
dismantling of the institution established to
adjudicate such discrimination. Historically, the
United States has depended on the WTO to
uphold the rule of law in global trade. However,
the Trump administration’s decision to block
appointments to the appellate body effectively
shut down the organization’s dispute settlement
mechanism. This self-imposed institutional
paralysis has significant implications, not only for
the U.S. capacity to challenge DSTs but also for the
integrity of the rules-based international
economic order that the United States itself has
constructed.

The Appellate Body Crisis

The appellate body, constituted under article
17 of the WTO Dispute Settlement Understanding
(DSU), functions as the ultimate adjudicator in
disputes among members. However, since 2017,
the Trump administration has obstructed the
appointment and reappointment of appellate
body members, alleging that the institution has
exceeded its mandate and engaged in judicial
activism. Consequently, the appellate body lacks
any members, because the term of the last serving
member concluded on November 30, 2020,
rendering it inoperative."

16
USTR, supra note 5, WTO, “Annual Report 2021,” at 118-119 (2021).
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The immediate repercussion of this
obstruction was procedural stagnation.
According to article 16.4 of the DSU, a panel
report cannot be adopted while an appeal is
pending. Thus, any party dissatisfied with a
panel’s findings can now appeal “into the void,”
effectively suspending the adoption of the report
indefinitely. This situation has resulted in a de
facto suspension of the binding dispute
settlement mechanism, which is a fundamental
component of the multilateral trading system."”

Although the United Statesjustified its actions
as a necessary measure to address perceived
judicial overreach,"” the broader impacthas been a
diminution of confidence in multilateral
adjudication and a resurgence of unilateral
enforcement mechanisms, such as section 301. In
practice, the paralysis of the appellate body has
transformed WTO litigation from a rules-based
process into a voluntary negotiation forum:
Members can still secure a panel decision, but
enforcement is contingent upon the losing party’s
willingness to comply with the outcome.”

Strategic Self-Defeat

The irony inherent in this situation is
particularly pronounced in the context of DSTs.
The United States possesses substantial grounds
to contest these measures under articles II and
XVII of the GATS, as previously discussed.
However, its capacity to advance this claim
through the WTO system has been undermined
by its own policy decisions. In the absence of a
functional appellate mechanism, any panel ruling
in favor of the United States could be appealed
into a state of legal uncertainty, thereby rendering
it unenforceable.

The United States has weakened the very
forum that could support its position. This
represents a form of strategic self-defeat: In its
attempt to reassert control over trade
adjudication, the administration has dismantled
an instrument uniquely positioned to preserve
U.S. economic interests. The contradiction is

17

Hillman, supra note 5.
18

USTR, supra note 5.

]glnternational Institute for Sustainable Development,
“Unappealable But Not Unappealing: WTO Dispute Settlement Without
the Appellate Body” (Dec. 2020).

particularly notable given that U.S. companies
dominate the digital services sector and thus
stand to benefit the most from the robust
enforcement of nondiscrimination principles.

From a broader perspective, this stance also
undermines the normative coherence of U.S. trade
policy. Historically, the United States has
positioned itself as a proponent of a predictable,
rules-based trading order. By undermining the
WTO'’s judicial arm while simultaneously
invoking international law to criticize foreign
DSTs, it adopts an inconsistent narrative. This
inconsistency diminishes U.S. credibility in
negotiations and weakens its ability to build
coalitions around principles of nondiscrimination
and market access.

Erosion of Multilateral Norms

The impact of the appellate body’s paralysis
extends beyond the United States. With the
enforcement mechanism effectively suspended,
member states have become increasingly inclined
to disregard WTO disciplines or to pursue
alternative arrangements. The EU and several
countries, including, China, Canada, and
Australia, have joined the Multi-Party Interim
Appeal Arbitration Arrangement (MPIA), which
replicates the appellate body’s function under
article 25 of the DSU.” However, the United States
has opted not to participate. This decision further
isolates it from a network of like-minded trading
partners committed to preserving the rule-based
system.

In the realm of digital taxation, this isolation
incurs tangible costs. Should disputes over DSTs
be brought before panels under the MPIA
framework or through other plurilateral
arrangements, the United States would lack both
representation and an enforceable remedy.
Meanwhile, trading partners could coordinate to
establish precedents and mutual understandings
regarding the legality of DSTs, effectively shaping
the law in the absence of U.S. participation.

20WTO, “Multi-Party Interim Appeal Arbitration Arrangement
Pursuant to Article 25 of the DSU” (Apr. 30, 2020); see also Joost
Pauwelyn, “The WTO’s Multi-Party Interim Appeal Arbitration
Arrangement (MPIA): What's New?” 22(5) World Trade Rev. 693 (2023).
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Institutional and Political Consequences

From an institutional perspective, the WTO’s
diminished authority reduces the incentives to
adhere to international norms. Observing that
even the United States disregards binding
procedures may embolden members to adopt
similarly unilateral strategies. In the context of
digital taxation, this dynamic risks escalating into
cycles of retaliation: U.S. tariffs provoke
countermeasures, which in turn justify further
unilateral actions. Each step erodes trust and
constrains the potential for negotiated
compromise.

Politically, the marginalization of the WTO
undermines one of the few forums capable of
balancing the competing claims of tax sovereignty
and nondiscrimination. The GATS was designed
to accommodate regulatory diversity while
ensuring fair competition. In the absence of an
authoritative adjudicator, this balance collapses.
States may increasingly invoke sovereignty to
justify measures that — though defensible
domestically — fragment global markets.

The Missed Opportunity

The Trump administration’s adversarial
stance toward the WTO represents a missed
opportunity to leverage international law as a
strategic asset. A well-formulated case against
DSTs could have strengthened U.S. leadership in
shaping global digital trade norms. Instead, the
imposition of tariffs demonstrated unilateralism
and sparked diplomatic repercussions. Countries
may respond with countertariffs and eventually
negotiate standstills linked to progress under the
OECD’s pillar 1 initiative. This cycle of
confrontation and temporary suspension
highlighted the futility of unilateral escalation:
Without a neutral forum for dispute resolution,
the underlying conflict was merely deferred.

Paradoxically, reinstating the WTO'’s dispute
settlement system could align with U.S. long-term
interests. By reestablishing a legal forum to
adjudicate claims of de facto discrimination, the
United States would restore a mechanism to
challenge foreign tax measures that distort
competition against its firms while reinforcing its
credibility as a proponent of multilateral norms.

Global Implications

The dispute between the United States and
countries implementing DSTs transcends a mere
bilateral disagreement. It highlights a profound
systemic tension between two fundamental
principles of the international economic order: tax
sovereignty and trade nondiscrimination. The
diminishing authority of the WTO and the
increasing prevalence of unilateral digital tax
measures indicate an accelerating fragmentation
of global economic governance. What was once a
coherent, rules-based framework is increasingly
supplanted by overlapping and occasionally
conflicting legal regimes — namely, the OECD’s
coordination of international taxation and the
WTO'’s regulation of cross-border trade in
services.

The OECD-WTO Disconnect

The OECD’s inclusive framework on base
erosion and profit shifting, particularly its pillar 1
and pillar 2 proposals, aims to modernize
international tax regulations for the digital
economy. In particular, pillar 1 seeks to reallocate
taxing rights toward market jurisdictions by
establishing a new nexus and profit-allocation
mechanism. Although this initiative is still far
from being finalized, it is designed to render
unilateral DSTs unnecessary by providing a
multilateral solution.”

However, the OECD operates on a consensual,
nonbinding basis, whereas the WTO enforces
legally binding obligations. This institutional
divergence creates a regulatory vacuum. While
the OECD promotes flexibility and compromise,
the WTO is structured around enforceable rights
and responsibilities. The absence of a functional
link between the two regimes allows fiscal
measures such as DSTs to proliferate without
clear guidance on their trade compatibility.
Countries implementing DSTs can assert
consistency with the spirit of the OECD’s tax

21OECD, “Tax Challenges Arising From the Digitalisation of the
Economy: Report on Pillar One Blueprint,” at 9-11 (Oct. 2020); see also
OECD/G20 Inclusive Framework on BEPS, “Statement on a Two-Pillar
Solution to Address the Tax Challenges Arising From the Digitalisation
of the Economy,” at 3 (Oct. 8, 2021) (noting that pillar 1 “will remove
Digital Services Taxes and other relevant similar measures”).
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reforms, even if their measures contravene WTO
nondiscrimination disciplines.

This disconnect is particularly problematic for
the United States. As the principal home of global
technology firms, it has a direct interest in
ensuring that international tax reforms uphold
trade neutrality. Yet, by marginalizing the WTO, it
has deprived itself of the legal framework most
capable of constraining discriminatory practices.
Consequently, the erosion of WTO authority
allows unchecked unilateral tax experimentation,
exposing U.S. firms to inconsistent and
potentially protectionist regimes worldwide.

Reconciling Sovereignty and Nondiscrimination

The tension between tax sovereignty and
trade discipline is a longstanding issue. What is
unprecedented in the digital context is the
rapidity and magnitude of cross-border value
creation. Digital platforms generate economic
benefits from user engagement and data across
various jurisdictions without a traditional
physical presence, thereby challenging
established principles of tax allocation and trade
classification. As states endeavor to capture this
value, their measures inevitably intersect with
trade rules designed to prevent discrimination.

Reconciling these principles necessitates a
nuanced balance. Tax sovereignty permits
governments to design tax systems that reflect
domestic priorities. Yet this autonomy is not
without limits: Under WTO law, it is constrained
by the obligation to treat foreign suppliers
equitably. The concept of likeness under the GATS
serves precisely this purpose — it ensures that
regulatory or fiscal distinctions reflect genuine
economic differences rather than protectionist
intent. A measure that disproportionately
burdens foreign firms offering functionally
identical services undermines this equilibrium,
irrespective of its stated fiscal objectives.

In this context, DSTs exemplify how
legitimate policy aims can conflict with the
multilateral trading system’s structural
commitments. A well-designed international tax
regime must, therefore, integrate trade law
principles from its inception. This entails ensuring
that future digital tax instruments, whether under
pillar 1 or alternative frameworks, avoid criteria
— such as global turnover thresholds or selective

carveouts — that risk replicating the
discriminatory effects identified in DSTs.

The Case for Re-Embedding Tax Policy in
Multilateralism

The broader implication of the DST
controversy is that multilateralism remains
essential for aligning national fiscal objectives
with global economic interdependence. The
diminishing authority of the WTO and the decline
of legal adjudication have encouraged
unilateralism in both tax and trade domains.
However, as evidenced by the U.S. experience,
unilateral actions are ultimately self-limiting:
They incite retaliation, increase uncertainty, and
undermine the normative foundations of
international cooperation.

Reintegrating tax policy within a multilateral,
rules-based framework would achieve several
objectives. First, it would offer predictability to
MNESs, ensuring that digital taxation adheres to
transparent and nondiscriminatory principles.
Second, it would reestablish a forum for resolving
disputes through legal means rather than
leverage, thereby reducing the risk of retaliatory
cycles. Third, it would reaffirm the
interdependence between the tax and trade
dimensions of globalization — an
interdependence that unilateral measures, on
both sides of the Atlantic, have obscured.

For the United States, a renewed commitment
to multilateral adjudication would not mean a
concession of sovereignty but rather an assertion
of strategic rationality. By restoring the WTO’s
appellate body and engaging constructively in
OECD-led negotiations, the United States could
influence global digital taxation from a position of
legal authority, enhancing its credibility as a
proponent of open and fair markets.

Toward a Coherent Global Framework

The advancement of international economic
governance requires harmonizing the WTO and
OECD frameworks. This may involve establishing
a collaborative dialogue mechanism to ensure
that emerging tax policies are consistent with
trade obligations. Such coordination would
facilitate the evaluation of proposed digital taxes
not only in terms of revenue adequacy but also
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with respect to nondiscrimination, market access,
and neutrality.

Further, integrating WTO principles into the
formulation of future pillar 1 rules would enhance
their legitimacy. Should the multilateral tax
framework explicitly acknowledge that
discriminatory taxation constitutes a trade
distortion, it could preempt future conflicts akin
to the DST disputes. Conversely, ongoing
fragmentation will perpetuate uncertainty and
encourage nations to engage in uncoordinated
digital tax initiatives, potentially leading to new
cycles of unilateral retaliation.

Ultimately, the DST episode highlights a
fundamental truth: Economic sovereignty and
multilateral discipline are not adversaries but
rather complementary forces.

Conclusion

The debate surrounding DSTs extends beyond
a mere disagreement over the taxation of the
digital economy; it highlights the vulnerability of
the rules-based framework that regulates both
taxation and trade. The United States, whose
technology firms dominate the digital market, has
valid reasons to perceive DSTs as discriminatory.
The structural design of these taxes — based on
revenue thresholds, selective scope, and user-
based nexus rules — creates competitive
imbalances that disproportionately affect large,
foreign suppliers. Under articles Il and XVII of the
GATS, these imbalances could be interpreted as
de facto discrimination, thereby contravening the
fundamental nondiscrimination obligations of the
WTO.

Paradoxically, the United States has opted to
address these measures through unilateral tariffs
rather than through the institution specifically
established to adjudicate such discrimination. By
deploying section 301 of the Trade Act and
concurrently disabling the WTO appellate body,
the Trump administration replaced legal recourse
with political leverage. While this strategy may
have attracted immediate diplomatic attention, it
ultimately undermined both the efficacy of U.S.
claims and the credibility of multilateral trade

governance. Consequently, the United States
finds itself in a position in which it can neither
fully enforce its rights nor credibly insist that
others adhere to the same rules.

The deterioration of multilateral adjudication
has also had systemic repercussions. In the
absence of a functioning appellate mechanism,
countries have become more inclined to
experiment with unilateral digital taxes and to
treat nondiscrimination commitments as
negotiable. The resulting patchwork of DSTs,
retaliatory tariffs, and provisional standstill
agreements involves a shift from coordinated
rulemaking to ad hoc diplomacy. In this
fragmented environment, the principle of tax
sovereignty is invoked to justify measures that, in
practice, compromise the very neutrality that
trade law aims to uphold.

Reaffirming rules-based governance is thus
not merely a matter of institutional restoration; it
is a strategic imperative. For the United States,
revitalizing the WTO dispute settlement system
would shift from a defensive to a proactive stance.
A functional appellate body would be useful to
contest discriminatory measures through
established legal procedures. More broadly,
integrating WTO adjudication with the OECD’s
ongoing reform of digital taxation could anchor
future fiscal instruments within a framework that
reconciles sovereignty, fairness, and
nondiscrimination.

Ultimately, the lesson from the DST disputes
is that unilateralism is an unstable substitute for
rule-based multilateralism. Tariffs may create
strength, but only tribunals provide certainty. The
choice between the two — between power and
principle — defines not only the U.S. approach to
digital taxation but also the future of
multilateralism itself. If the global economy is to
remain open, predictable, and equitable, nations
must recommit to the institutions capable of
balancing national interests with international
discipline. The path forward lies not in
dismantling these institutions but in using them
to ensure that taxation in the digital age is
governed by rules rather than retaliation. ]
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