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Summary

Who sets the rules that govern us? For a large part of EU rule-making
this is the European Commission. The Commission adopts those rules
that order participation on the internal market in the most concrete and
detailed manner at EU level, for example by setting the procedure for the
authorisation of products using biocides or by determining which energy
class an appliance falls into. The EU’s and especially the Commission’s
authority have become heavily contested, for example in the debate
surrounding Brexit, but also through the rise of EU critical political
movements in many other Member States. This development makes it all
the more necessary to take a closer look at the normative grounding of
the Commission’s powers.

These rules are contained in delegated and implementing acts. This
raises the question of the relationship between us, the persons subject
to these rules, and the Commission as the rule-maker. What gives the
Commission authority to govern over persons within the Member States?

The argument here goes beyond checks and balances. The way in which
delegated and implementing acts are shaped through their legislative
mandate and through the mandatory involvement of Parliament and
Council does play a role. After all the mandate and sanctioning by our
elected representatives in either Parliament or Council is liable to positively
influence our attitude towards the measures adopted by the Commission.
However, the most striking aspect is the way in which the Commission is
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nevertheless free to distribute burdens and validate or invalidate ideas of
how we all should live together.

From the perspective of the subjects, the people, the question put to
the Commission is ultimately that: who are you to me? Why do you think
you can tell me what to do? This issue is not settled by the statement
that the Commission is the executive organ of legislative decisions by
Council and Parliament. These labels are of limited explanatory force in
the EU legal system. Instead, it is necessary to inquire further and to
ask what position that gives the Commission in relation to the people?
In this latter relation, the Commission appears first and foremost as the
issuing authority of an act. This position as issuing power needs to be
normatively justified.

However, even when I state the freedom of the Commission to chose
and decide, it should become immediately clear that this is a specific sort
of freedom. The Commission is passing generally binding legal rules, in
adopting delegated and implementing acts it is exercising public authority.
It would be very problematic if the Commission were free to exercise
its power to legally bind persons in whichever way it wanted. Instead,
requirements of democracy mean that in some way or other the persons
subject to its rule need to be incorporated into the decision making by the
Commission and considerations of the rule of law require the Commission
to do so in a structured and rational way. In exercising its powers to
adopt binding rules, the Commission must not act whichever way it wants,
not act on its own whim, but instead its actions must be a service to the
people, and the people must be able to see it to be so. The freedom of
action of the Commission can then be no more than the freedom of being
able to act on its beliefs of how these conditions are best fulfilled.1

This peculiar form of freedom and power is well known. It is a fun-
damental characteristic of our understanding of public administrations.
Even though the term ‘administration’ has many facets, the notions of
public service and rationality are firmly rooted in its core.

What emerges from the existing conceptual discussions of ‘administra-
tion’, but also ‘delegation’ or ‘implementation’ is a shadow (or maybe a pre-
monition) of a normative framework which would be able to act as guidance

1This does not mean that there were no judicial review of this view or of the legal act.
However, the Court will seek to not replace the Commission’s judgement on this
matter by its own, but defer to the Commission in any but the most egregious cases.
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for the Commission in exercising its discretion. This shadow/premonition
pertains to the normative conditions for public authority in a democratic
system of law. I argue that the legal institution describing these conditions
in the most concrete terms is the institution of the fiduciary. Fiduciary
law, the law of trustees, agents, guardians or administrators, describes
instances of the exercise of authority, all the time relying on the internal
logic (and morality) of the relationship created by this authority.

Because fiduciary law is not dependent in its reasoning on notions we
necessarily connect to states,2 it is a fertile source of inspiration for EU law
as a postnational legal system. Fiduciary law is an account of authority
which applies across private and public law and does not depend on the
existence of a state for the creation and justification of its normative
structure.

I argue that the relation of authority of the Commission over the
people works so as to put the Commission under normative constraints.
These constraints are best explained by a reference to the Commission
requiring institutionalised trust for the authority of its acts. This trust
is institutionalised because the institutional context assumes that the
persons subject to delegated and implementing acts trust the Commission
to make (good) rules. This assumption is evident in that the persons
subject to Commission rules are placed in the position of vulnerability
to the Commission’s decision. In interpersonal relationship we would
place ourselves in a situation of such vulnerability only if we trusted the
decision maker. In the institutional context of the adoption of delegated
and implementing acts this position of vulnerability then needs to be
complemented by mechanisms which support institutional trustworthiness
so as to justify this situation.

These mechanisms require that the Commission’s decision must not be
determined by its own interests, but instead that of the persons subject to
its rules, and that these persons must be able to know it to be so. These
requirements are prominent in fiduciary law. Fiduciary relations typically
are open ended and characterised by the requirement to bind the power
holder to the interests of the subject of the power in an open ended way.

2Thus, it does not rely on notions such as ‘nation’ or ‘Volk’ as the ultimate constituency
and legitimising body. This is not to say that it would not rely on the enforcement
mechanism provided by the State. Courts play a very important role in fiduciary
law.
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In this book, I cast the Commission in the role of fiduciary, thereby
describing it as bound by the obligations incumbent on fiduciaries. This
results in some uncommon nomenclature, but connects remarkably well to
well known doctrines of EU administrative law. The most important con-
sequence of this role casting is that the Commission finds itself under the
obligation of loyalty. In the fiduciary perspective the binding mechanism
taking care of the primacy of the people’s interests is framed as ‘loyalty’.
Loyalty is a fundamental component of fiduciary relationships.

The duty of loyalty is fundamental also to EU law and original to the
founding Treaties. In the beginning formulated so as to bind Member
States, the provisions now also out a duty of loyalty on the institutions,
with regards to both member states and each other.

The duty of loyalty usually takes the form of a background norm, used
to fill lacunae of the more specific legal and procedural arrangements
of the Treaties. It is in this function, i.e. as a background norm, that
the Court has extended it from binding Member States to also binding
institutions. In the same line of argument, the duty of loyalty could and
should be extended and reformed so as to include the relationship between
the Commission and the persons subject to its rules. This would fill a
normative gap in EU law which is at the moment still unable to describe
this relationship.

In more philosophical accounts, loyalty is often described as an attitude,
or as determining motivations. In fiduciary law, two norms stand out as
manifestations of loyalty. The first is that of the prohibition of self-interest
or the prescription of disinterestedness. This norm takes effect in the
relation between the fiduciary and the group of beneficiaries taken together.
The second is the prohibition of bias or the prescription of fairness. This
norm takes effect in the relation between fiduciary and beneficiaries where
the beneficiaries are taken to be a heterogeneous group with differing
interests. Through this norm the differing loyalties to the different groups
of beneficiaries can be consolidated.

Since these obligations draw on the Commission’s relation to the people,
it is necessary to be more clear on who these people, these subjects to the
Commission’s powers, are. The Treaties, but also case law, make it clear
that EU regulation is supposed to be in the interests of the EU citizens.
However, seeing to whom rights and duties are actually distributed, it
becomes clear that the subject, and also beneficiaries of the Commission’s
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powers are not only natural persons, as is part of the meaning of ‘citizen’,
but likewise companies and enterprises, i.e. the legal persons acting on
the market. Furthermore, there are instances in which legislative acts
expressly mention the protection of the interests of further groups of
persons, which are neither EU citizens nor necessarily corporate persons
acting on the EU market. Such is the case, for example, with measures
protecting refugees or indigenous peoples.

The obligations of loyalty furthermore need to be legally enforceable
in order to develop full legal effect. This will probably require a greater
sensitivity of the Court towards problems of proving disloyalty from a
position of vulnerability. The position of the Commission, for example
regarding access to information that could form evidence, is much stronger
than that of the persons subject to its rules that the restraint currently
practised by the Court may very well leave the persons subject to the
Commission’s rule in effect without legal protection against Commission
disloyalty.

The operationalisation of disinterestedness and fairness, and ultimately
of loyalty, takes the form of procedural requirements. This is because
procedural requirements are able to consolidate the dual necessity of
providing for loyalty to the people and the people knowing it to be so.
This latter aspect, the ‘publication’ of the fulfillment of duties is important
for the loyalty of the Commission to take effect in the relation between
itself and the people.

This procedural implementation makes on the one hand adherence to
disinterestedness and fairness more concrete, while on the other hand
still providing for the Commission authorship for which discretion was
originally granted. The procedures operationalising disinterestedness and
fairness should be added to the procedural requirements for the adoption
of delegated and implementing acts.

Disinterestedness would here work through accounting for motives. This
account is necessary to attain greater clarity on the motivation of the
Commission when adopting delegated and implementing acts. This clarity
is not necessarily directed to the forum to which the account is given, but
more importantly for the Commission itself. A procedural mechanism
that has the Commission account for its motives is intended to improve
the Commission’s reflectiveness (or maybe ‘reflectedness’), so as to make
disinterestedness possible.
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Fairness would here determine the balance of those taking part in the
Commission’s decision making process and the form this participation
takes. The Commission should be required to keep a fair balance of the
different interests involve and to create forms of participation appropriate
to the diverse degrees and forms of organisation these interests take. A first
step to this needs to be the identification of the differing interests present
in any specific policy field. This requirement should be formalised through
making the justification for the decision making procedures (including the
involvement of bodies or individuals from outside the Commission) a part
of the duties to give reasons. Thus, the Commission should be required
to name those bodies and organisations which took part in the decision
making process and justify the form this process took. This information
should be accessible with reasonable ease for anyone interested in the
justification of a specific act. This way, the Commission’s understanding
of fairness in any given process would be open, and thus also open to
questions by the public and by the Courts.

The ideas put forward in this book present a first step towards a
doctrine of Commission loyalty that serves to justify the Commission’s
powers over the persons subject to its rule. This justification comes under
the condition of further obligations on the Commission, but it promises the
reward of greater acceptability of Commission powers. Such acceptability
is a resource which is critical to the functioning of the EU, especially at
this moment of severe contestation.
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