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Abstract

• The shift from linear to on-demand consumption of copyright content on platforms like Spotify, Netflix and YouTube raises the
question of whether authors and performers receive a fair share of streaming revenues. While industry rights holders have the
opportunity to control access to protected content, it is often not the creators themselves who benefit from growing streaming
revenue.

• The issue is global. In the EU, debates over the 2019 Copyright Directive led to harmonized rules on fair author remuneration.
In 2023, the Group of Latin American and Caribbean Countries urged the World Intellectual Property Organization to analyse
creators’ earnings from digital content. South Africa followed suit with its Copyright Amendment Bill in 2024. Together, these
regional, international and national initiatives underscore the central role of remuneration in today’s copyright and streaming
debates.

• This analysis focuses on the EU legal framework, which provides mechanisms to secure fair remuneration for authors and
performers. These include rules for licensing agreements – such as contract adjustments, transparency obligations, revocation
rights and jurisdiction norms – as well as a liability regime for user-generated content encouraging rights clearance. Mandatory
collective licensing and remunerated copyright exceptions also help generate revenue for creators. Section I lays the groundwork
for the discussion of these legal instruments. Section II reviews exclusive rights applicable to streaming. Section III describes
the different legal mechanisms to ensure creators’ fair remuneration – from individual and mandatory collective licensing to
remunerated copyright exceptions. Section IV explores producers’ bargaining power in streaming platform contexts, and Section
V summarizes the results.

I. Introduction
Streaming music, films and TV shows is gradually becoming
the dominant avenue for enjoying entertainment and culture. In
2024, global streaming revenues from recorded music soared to
a record-breaking USD 20.4 billion – more than eight times the
2.6 billion reported in 2015.1 Streaming now accounts for over 69
percent of the total worldwide revenue from recorded music.2 The
growth of video streaming services like Netflix and Amazon Prime
Video is impressive. Although traditional television broadcasting
remains the primary revenue source for audiovisual works in
major national markets,3 the video streaming sector is projected

1 Statista, ‘Music Streaming Revenue Worldwide from 2005 to 2024’. Avail-
able at https://www.statista.com/statistics/587216/music-streaming-revenue/
(accessed October 2025). See also S Butler, Inside the Global Digital Music Market ,
SCCR/41/2 (WIPO Standing Committee onCopyright and Related Rights (SCCR)
Forty-first Session Geneva 28 June—1 July 2021),13, available at https://www.
wipo.int/edocs/mdocs/copyright/en/sccr_41/sccr_41_2.pdf (accessed October
2025), observing that music streaming services have become ‘the dominant
form of digital music offerings for recorded music around the globe’.

2 Statista, id.
3 European Commission, European Media Industry Outlook, Staff Working

Document (SWD(2023) 150 final, 2023) 38.

to generate as much as USD 119.09 billion in 2025.4 This revenue
is further expected to grow at an annual rate of 6.66 per cent
from 2025 to 2030, reaching USD 164.41 billion by the end of the
decade.5

This global shift is mirrored in Europe, where local produc-
ers report increased engagement with streaming platforms and
anticipate that streaming will become an even more significant
revenue stream in the coming years.6 In contrast, revenues from
traditional television and cinema are expected to decline.7 Not
only are on-demand subscription services increasingly gaining in
popularity and revenues, but platforms for user-generated con-
tent (UGC), such as YouTube and Facebook, are engaging billions

4 Statista, ‘Video Streaming (SVoD)—Worldwide’. Available at https://www.
statista.com/outlook/amo/media/tv-video/ott-video/video-streaming-svod/
worldwide?currency=USD (accessed October 2025).

5 Id.
6 European Commission (n 3) 39, 49. See also M Nunu et al., Study on

Contractual Practices Affecting the Transfer of Copyright and Related Rights and the
Ability of Creators and Producers to Exploit Their Rights, prepared for the European
Commission, Directorate-General for Communications Networks, Content and
Technology (Publications Office of the European Union Luxembourg 2025) 35–
37.

7 European Commission (n 3) 39.
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of users daily.8 YouTube is the second-largest streaming platform
with a 22 per cent market share, just after Netflix with its 31
per cent share.9 In 2024, YouTube generated USD 36.1 billion
in revenue, marking a 14.6 per cent increase from the previous
year.10

While streaming revenue is increasing and access to copyright
content may be vigorously controlled by rights holders, it is often
not authors and performers (jointly referred to as ‘creators’) who
benefit from growing digital content earnings and reinforced
access controls.11 As many commentators and policymakers have
observed, copyright lobbying and policymaking may bring indus-
try interests into focus – in particular the relationship between
the creative industry and content distributors – and overlook the
position of individual creators.12

This issue has attracted global attention. Since late 2019, the
World Intellectual Property Organization’s (WIPO) Standing Com-
mittee on Copyright and Related Rights (SCCR) has highlighted
the need to ensure fair remuneration for creators whose works are
exploited on digital platforms,13 as well as the need to address the
disparity – often referred to as the ‘value gap’ – between platform
earnings and payments to creators.14 At its forty-third session in
March 2023, the SCCR examined economic and legal issues sur-
rounding music streaming, including revenue distribution, royalty
transparency and the role of platforms in securing fair pay for
creators. During the same session, the Group of Latin American
and Caribbean Countries (GRULAC) called for an analysis of digital
copyright to ensure fair remuneration for creators, emphasizing
streaming as a key concern in this context.15

In its Proposal for Analysis of Copyright Related to the Digital Envi-
ronment, GRULAC stressed the need for flexible legal tools – such
as collective management systems or other mechanisms adapted
to national contexts – to secure creators’ rights to remuneration.16

While this proposal did not receive immediate consensus, WIPO
Member States agreed to continue the discussion. At the SCCR’s
forty-fifth session in April 2024, GRULAC proposed follow-up

8 Global Media Insight, ‘YouTube Users, Stats, Data, Trends, and More’
(5 June 2025). Available at https://www.globalmediainsight.com/blog/youtube-
users-statistics/ (accessed October 2025); M Solomons, ‘90 YouTube Statis-
tics: Revenue, Marketing, and Content’, Linearity (20 March 2024). Available at
https://www.linearity.io/blog/youtube-statistics (accessed October 2025).

9 Solomons (n 8).
10 Business of Apps, ‘YouTube Revenue and Usage Statistics’ (26 February

2025). Available at https://www.businessofapps.com/data/youtube-statistics/
(accessed October 2025).

11 Nunu et al. (n 6); S Carre et al., Buyout Contracts Imposed by Platforms in the
Cultural and Creative Sector, study requested by the JURI Committee, European
Parliament (November 2023); GESAC Report, Study on the Place and Role of Authors
and Composers in the European Music Streaming Market (September 2022).

12 Nunu et al. (n 6); Carre et al. (n 11). See also JC Ginsburg, ‘The Concept
of Authorship in Comparative Copyright Law’ (2003) 52 DePaul Law Review
1063; C Geiger, ‘Constitutionalising Intellectual Property Law? The Influence of
Fundamental Rights on Intellectual Property in the European Union’ (2006) 37
IIC 381; G Frosio, ‘Reforming the C-DSM Reform: A User-Based Copyright Theory
for Commonplace Creativity’ (2020) 51 IIC 709, 731; PB Hugenholtz, ‘Is Spotify
the New Radio? The Scope of the Right to Remuneration for “Secondary Uses”
in Respect of Audio Streaming Services’ in V Fischer, G Nolte, M Senftleben
and L Specht-Riemenschneider (eds) Gestaltung der Informationsrechtsordnung:
Festschrift für Thomas Dreier zum 65. Geburtstag (CH Beck 2022) 161; S Dusollier,
‘Ensuring a Fair Remuneration to Authors and Performers in Music Streaming’
(2024) 25 La Revue des Juristes de Sciences Po 34.

13 Butler (n 1); C L Castle and C Feijóo, Study on the Artists in the Digital
Music Marketplace: Economic and Legal Considerations, SCCR/41/3 (WIPO Standing
Committee on Copyright and Related Rights (SCCR) Forty-first Session Geneva
28 June—1 July 2021).

14 S Butler, An Introduction to the Global Digital Music Market, SCCR/39/3 (WIPO
SCCR, Thirty-Ninth Session Geneva 21–25 October 2019); L Cobo, The Latin
American Music Market, SCCR/41/4 (WIPO SCCR Forty-First Session Geneva 28
June—1 July 2021).

15 Group of Latin American and Caribbean Countries (GRULAC), Proposal for
Analysis of Copyright Related to the Digital Environment, SCCR/43/7 (WIPO SCCR,
Forty-Third Session, Geneva, 13–17 March 2023).

16 Id, para 8.

actions, reaffirming the importance of fair remuneration for cre-
ators in the digital age.17 Shortly after, in November 2024, the Dele-
gation of Côte d’Ivoire submitted a proposal for a focused study on
audiovisual authors’ rights, emphasizing equitable remuneration
practices.18

Similar initiatives are emerging at the national level. In Febru-
ary 2024, South Africa passed a Copyright Amendment Bill intro-
ducing measures that aim at ensuring fair remuneration for
authors and performers.19 The Bill grants authors of literary and
musical works, as well as performers of audiovisual works and
sound recordings, a right to receive ‘a fair share of the royalty’
from the exploitation of their works.20 However, this right – except
in the case of actors – is subject to contractual override, such as
through a lump sum payment.21 Actors, by contrast, benefit from
a non-waivable entitlement to royalties, offering them compar-
atively stronger protection. Another noteworthy provision limits
the duration of copyright assignments for literary and musical
works to a maximum of 25 years, after which rights automatically
revert to the author.22

The issue of fair remuneration also features prominently on
the EU agenda. In November 2023, a study commissioned by the
European Parliament’s Policy Department for Citizens’ Rights and
Constitutional Affairs, at the request of the JURI Committee, was
published, analysing buy-out contracts imposed by platforms in
the cultural and creative sectors under EU law and highlighting
the need for legal solutions to improve creators’ remuneration.23

Similarly, in December 2023, the Council of Europe’s Audiovisual
Observatory published a report on Fair Remuneration for Audiovisual
Authors and Performers in Licensing Agreements, emphasizing the
need to address creators’ fair remuneration in the context of the
rise of digital platforms, streaming services and new exploitation
models.24

Further advancing the discussion, the European Commission’s
Directorate-General for Communications Networks, Content and
Technology published a comprehensive study in March 2025.
Titled Study on Contractual Practices Affecting the Transfer of Copyright
and Related Rights, it explores the use of full-transfer contracts
(such as buy-outs) across creative sectors – including audiovisual,
music, visual arts, video games and literature – and examines
their impact on creators’ remuneration and producers’ invest-
ment capacities.25

17 GRULAC, Draft Work Plan on Copyright in the Digital Environment, SCCR/45/4
(WIPO SCCR Forty-fifth Session Geneva 15–19 April 2024).

18 Delegation of Côte d’Ivoire, Proposal for a Study on the Rights of Audiovi-
sual Authors and Their Remuneration for the Exploitation of Their Works—Revised,
SCCR/44/7 REV (WIPO SCCR Forty-fourth Session Geneva 6–8 November 2023).

19 Republic of South Africa, Copyright Amendment Bill (B13-2017). Avail-
able at https://pmg.org.za/bill/705/ (accessed October 2025). For further in-
depth discussion of this legislative instrument, which still (as of October 2025)
awaits presidential approval pending referral to the Constitutional Court, see
S Samtani et al., ‘Third Joint Academic Opinion on the South African Copyright
Amendment Bill [B13D-2017]’ (2023) PIJIP/TLS Research Paper Series no 91, avail-
able at https://digitalcommons.wcl.american.edu/research/91 (accessed Octo-
ber 2025); DO Oriakhogba and EO Erhagbe, ‘The Copyright Amendment Bill: a
New Vista for Fair Remuneration for South African Creators and Performers?’
(2024) 73 GRUR International 959; S Samtani, ‘The South African Copyright
Amendment Bill at the Constitutional Court: Notes from the Presidential
Referral of the Bill’, Infojustice (27 May 2025), available at https://infojustice.org/
archives/46418 and https://infojustice.org/archives/46420 (accessed October
2025).

20 Republic of South Africa, Copyright Amendment Bill, id, Sections 6A, 8A
and 9A.

21 Id, Sections 6A and 9A.
22 Id, Section 25.
23 Carre et al. (n 11), 66.
24 A Lacourt et al., Fair Remuneration for Audiovisual Authors and Performers in

Licensing Agreements (IRIS Plus, European Audiovisual Observatory Strasbourg
December 2023), ‘Foreword’.

25 Nunu et al. (n 6).
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On the legislative front, the EU has introduced several harmo-
nized mechanisms in the 2019 Directive on Copyright in the Digi-
tal Single Market (CDSMD)26 to ensure fair remuneration for cre-
ators. Articles 18 to 23 CDSMD include rules governing licensing
agreements between creators and exploiters, such as ex post con-
tract adjustments, favouring royalties over lump sums, regulating
jurisdictional clauses and other elements of mandatory copyright
contract law. Article 17 CDSMD adds a specific liability regime
for UGC platforms to encourage rights clearance initiatives. At
Member State level, mandatory collective licensing can also play a
key role, particularly in combination with residual remuneration
rights (retained by creators after transferring exploitation rights)
and remunerated copyright exceptions.

II. Exclusive rights
EU copyright law does not contain a specific definition of
‘streaming’. This silence, however, does not imply that streaming
services fall outside the scope of the exclusive rights that have
been harmonized at EU level.

A. Rights of communication to the public and
making available
With regard to on-demand streaming services, the broad right of
communication to the public in Article 3(1) of the 2001 Informa-
tion Society Directive (‘ISD’) plays a central role.27 In line with
Article 8 of the WIPO Copyright Treaty,28 Article 3(1) ISD stipu-
lates that the right of communication to the public encompasses
on-demand ‘making available’ of content, offering the audience
flexibility as to the place and time of access. Article 3(2) ISD
adds a specific making available right for performers, phonogram
producers, film producers and broadcasting organizations. By
virtue of Article 15(1) CDSMD, press publishers can also invoke
the making available right granted in Article 3(2) ISD. On-demand
streaming services, thus, fall within the province of harmonized
EU copyright and related rights law. Moreover, the specific regu-
lation of online content-sharing service providers (‘OCSSP’)29 in
Article 17 CDSMD clarifies that an OCSSP, such as YouTube and
other UGC platforms, performs an act of communication to the
public or an act of making available to the public ‘when it gives
the public access to copyright-protected works or other protected
subject matter uploaded by its users’.30 Interestingly, streaming
has explicitly been mentioned in the accompanying Recital 62
CDSMD.31

26 Directive (EU) 2019/790 of the European Parliament and of the Council of
17 April 2019 on copyright and related rights in the Digital Single Market and
amending Directives 96/9/EC and 2001/29/EC (Text with EEA relevance), OJ L
130, 17 May 2019, p 92 (CDSMD).

27 Directive 2001/29/EC of the European Parliament and of the Council of
22 May 2001 on the harmonization of certain aspects of copyright and related
rights in the information society, OJ L 167, 22 June 2001, p 10 (ISD).

28 Cf. Recital 15 ISD.
29 See the definition in Article 2(6) CDSMD.
30 Article 17(1) CDSMD. For a more detailed discussion of the question

whether this right of communication and making available to the public
constitutes a new right that operates outside the framework of Article 3 ISD,
see M Husovec and JP Quintais, ‘How to Licence Article 17? Exploring the
Implementation Options for the New EU Rules on Content-Sharing Platforms
under the Copyright in the Digital Single Market Directive’ (2021) 70 Gewerblicher
Rechtsschutz und Urheberrecht—International 325–48. For the general qualification
of on-demand streaming as a relevant act of ‘making available to the public’,
however, the relation between the exclusive rights granted in Article 17(1)
CDSMD and Article 3 ISD does not seem decisive.

31 Recital 62 CDSMD. Cf A Metzger and M Senftleben, ‘Understanding
Article 17 of the EU Directive on Copyright in the Digital Single Market – Central
Features of the New Regulatory Approach to Online Content-Sharing Platforms’
(2020) 67 Journal of the Copyright Society of the USA 279, 284–86.

More complex regulations of linear modes of content dis-
semination enter the picture when the analysis is extended to
live streaming.32 In ITV Broadcasting – a case that concerned
an internet television broadcasting service permitting users to
receive live streams of free-to-air television broadcasts33 – the
Court of Justice of the European Union (CJEU) confirmed the
central role of the right of communication to the public granted
in Article 3(1) ISD. The Court clarified that live streaming of
broadcasting signals via the internet used ‘a specific technical
means different from that of the original communication’34 and
constituted an intervention that had to be separated from the
original transmission initiated by the broadcasting organization
concerned. As live streaming did not merely aim at maintaining
or improving the quality of the original transmission, it could not
be considered a mere technical means falling outside the scope
of the communication concept underlying Article 3(1) ISD.35 Each
of the two transmissions – the original terrestrial broadcast and
the live streaming of broadcast works over the internet – had to
be authorized individually and separately because each of the
two transmissions was made ‘under specific technical conditions,
using a different means of transmission for the protected works,
and each is intended for a public’.36 Importantly, this means
that in the case of live streaming of broadcasting signals, the
requirement of a relevant public for assuming a communication
to the public in the sense of Article 3(1) ISD is readily fulfilled.
It is not necessary to demonstrate that the live stream reaches
a ‘new’ public,37 which was not taken into account by the rights
holder when authorizing the original broadcast.38

While ITV Broadcasting confirmed the central role of Article
3(1) ISD, it would be premature to jump to the conclusion that,
in both streaming scenarios – on-demand streaming and live
streaming – the analysis will always lead back to the general right
of communication to the public that has been harmonized at EU
level. In the landmark decision Football Association Premier League
(FAPL), the CJEU dealt with territorial licences that the FAPL had
granted in respect of broadcasting rights for live transmission of
Premier League football matches.39 The broadcasting signals were

32 For a more detailed discussion of differences in the regulation of
live streaming and on-demand streaming, see M Borghi, ‘Chasing Copyright
Infringement in the Streaming Landscape’ (2011) 42 International Review of
Intellectual Property and Competition Law 316–43.

33 CJEU, judgment in ITV Broadcasting, Case C-607/11, 7 March 2013,
EU:C:2013:147, paras 8–9.

34 Id, para 26.
35 Id, paras 28–30.
36 Id, para 39.
37 As to the requirement of a new public in broadcasting and cable retrans-

mission cases, see CJEU, judgment in Airfield and Canal Digitaal, Joined cases
C-431/09 and C-432/09, 13 October 2011, EU:C:2011:648, paras 72–77; CJEU,
judgment in Football Association Premier League, Joined cases C-403/08 and C-
429/08, 4 October 2011, EU:C:2011:631, para 197; CJEU, judgment in SGAE,
Case C-306/05, 7 December 2006, EU:C:2006:764, paras 40 and 42. As to the
use of this criterion in hyperlinking cases, see CJEU, judgment in Svensson,
Case C-466/12, 13 February 2014, EU:C:2014:76, paras 24–27; CJEU, judgment
in GS Media, Case C-160/15, 8 September 2016, EU:C:2016:644, paras 37 and
42–43; CJEU, judgment in Stichting Brein (Filmspeler), Case C-527/15, 26 April
2017, EU:C:2017:300, paras 33 and 48; CJEU, judgment in Stichting Brein (The
Pirate Bay), Case C-610/15, 14 June 2017, EU:C:2017:456, paras 28 and 45. See
also P Mezei, ‘Enter the Matrix: the Effects of the CJEU’s Case Law on Linking
and Streaming Technologies’ (2016) Gewerblicher Rechtsschutz und Urheberrecht –
International 877–900; S Karapapa, ‘The Requirement for a “New Public” in EU

Copyright Law’ (2017) 1 European Law Review, 63–81.
38 CJEU, judgment in ITV Broadcasting, Case C-607/11, 7 March 2013,

EU:C:2013:147, para 39.
39 CJEU, judgment in Football Association Premier League, Joined cases C-

403/08 and C-429/08, 4 October 2011, EU:C:2011:631, paras 31–32. For a dis-
cussion of the fundamental legal issues raised by the territorial restriction
of the licences in the internal market, see O-A Rognstad, ‘Sporting Events
as Intellectual Property and Free Movement of Services: The Implications of
the Premier League Case’ in M Senftleben et al. (eds), Intellectual Property and
Sports – Essays in Honour of Bernt Hugenholtz (Kluwer Law International The
Hague/London/New York 2021), 291, 295–304.
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sent, by satellite, to broadcasters with a licence that compressed
and encrypted the signal before finally transmitting it by satellite
to subscribers, who received the signal using a satellite dish
and had to employ a decoding device, such as a decoder card,
to decrypt and decompress the signal.40 As the case concerned
satellite broadcasting, the Court discussed the transmission of
Premier League broadcasting signals to the public in the light of
Article 1(2)(a) and (b) of the 1993 Satellite Broadcasting Directive.41

A more fragmented spectrum of exclusive rights comes to light
in the area of related rights. Articles 3(2) ISD and 15(1) CDSMD
award performers, phonogram producers, film producers, broad-
casting organizations and press publishers the right of making
available to the public – in the sense of a right covering inter-
active, on-demand transmissions of content giving the audience
freedom to choose the place and time of access.42 In contrast
to copyright holders, however, these related rights holders do
not enjoy a harmonized general right of communication to the
public. The CJEU decision in C More Entertainment shed light on this
harmonization gap.43 The case concerned an internet site with
links enabling users to circumvent the paywall put in place by the
pay-TV station C More Entertainment. In this way, internet users
could obtain free access to live broadcasts of ice hockey matches
that C More Entertainment had intended to make available only
against the payment of a fee.44 In the absence of valid copyright
claims, C More Entertainment could only assert related rights as
a broadcasting organization.45 To invoke protection under Article
3(2)(d) ISD, however, it would have been necessary to demonstrate
that the unauthorized use fell within the category of interactive
on-demand transmissions – with freedom of place and time for
the public. The case, however, concerned live broadcasts. The links
could thus be regarded as a specific form of live streaming, but not
as a relevant form of on-demand streaming. The requirement of
double flexibility – flexibility as to both place and time – was not
satisfied.46

As Article 3(2) ISD is not applicable to this fact pattern, the
Court had recourse to the stipulations in the 2006 Rental, Lending
and Related Rights Directive (RLRD).47 The title of Article 8 RLRD
explicitly refers to ‘[b]roadcasting and communication to the
public’. Nonetheless, a harmonized general right of communi-
cation to the public for broadcasting organizations is sought in
vain. Article 8(3) RLRD only grants broadcasting organizations the
exclusive right:

to authorise or prohibit the rebroadcasting of their broadcasts

by wireless means, as well as the communication to the public

of their broadcasts if such communication is made in places

accessible to the public against payment of an entrance fee.

Against this background the Court lent weight to the fact that
Recital 16 RLRD offers Member States the opportunity to provide

40 CJEU, judgment in Football Association Premier League, Joined cases C-
403/08 and C-429/08, 4 October 2011, EU:C:2011:631, para 38.

41 Id, para 57. See Council Directive 93/83/EEC of 27 September 1993 on
the coordination of certain rules concerning copyright and rights related to
copyright applicable to satellite broadcasting and cable retransmission, OJ L
248, 6 October 1993, p 15.

42 Cf CJEU, judgment in C More Entertainment, Case C-279/13, 26 March 2015,
EU:C:2015:199, para 26.

43 Id, para 31.
44 Id, paras 10–12.
45 Id, para 17.
46 Id, paras 25–27.
47 Directive 2006/115/EC of the European Parliament and of the Council of

12 December 2006 on rental right and lending right and on certain rights related
to copyright in the field of intellectual property (codified version) (RLRD), OJ L
376, 27 December 2006, p 28.

for ‘more far-reaching protection for owners of rights related to
copyright than that required by the provisions laid down in this
Directive in respect of broadcasting and communication to the
public’.48 Member States are thus free to bestow upon broad-
casting organizations a more general right of communication to
the public, going beyond the specific rebroadcasting and public
communication right in Article 8(3) RLRD.49 In practice, this means
that the impact of related rights on live streaming depends on
potentially divergent approaches in EU Member States.

B. Reproduction right and exception for
transient copying
In the field of reproduction, Article 2 ISD sets forth a general
right of reproduction for both copyright and related rights holders
covering ‘direct or indirect, temporary or permanent reproduction
by any means and in any form, in whole or in part’. As the explicit
reference to ‘temporary’ acts of reproduction shows, streaming
falls within the province of this harmonized right even though
it only involves transient copying. As a counterbalance, Article
5(1) ISD provides for a mandatory exemption of temporary acts
of reproduction:

which are transient or incidental [and] an integral and essential

part of a technological process and whose sole purpose is to

enable:

(a) a transmission in a network between third parties by an

intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and which have

no independent economic significance...

Dealing with temporary reproductions performed within the
memory of a satellite decoder and on a television screen in FAPL,50

the CJEU highlighted that, despite the continental-European tra-
dition of interpreting copyright limitations strictly,51 an inter-
pretation was necessary that enabled the effectiveness of this
copyright limitation, ensured the development and operation of
new technologies52 and safeguarded ‘a fair balance between the
rights and interests of right holders, on the one hand, and of users
of protected works who wish to avail themselves of those new
technologies, on the other’.53

48 CJEU, judgment in C More Entertainment, Case C-279/13, 26 March 2015,
EU:C:2015:199, para 33. Cf Recital 16 RLRD.

49 Id, para 36.
50 CJEU, judgment in Football Association Premier League, Joined cases C-

403/08 and C-429/08, 4 October 2011, EU:C:2011:631, para 160.
51 Id, para 162. As to differences between copyright’s legal traditions in this

regard, see M Senftleben, ‘Bridging the Differences Between Copyright’s Legal
Traditions – the Emerging EC Fair Use Doctrine’ (2010) 57 Journal of the Copyright
Society of the USA 521, 522–25.

52 CJEU, judgment in Football Association Premier League, Joined cases C-
403/08 and C-429/08, 4 October 2011, EU:C:2011:631, paras 163 and 179. With
regard to the particular relevance of this statement in the context of text and
data mining, see T Margoni and M Kretschmer, ‘A Deeper Look into the EU Text
and Data Mining Exceptions: Harmonization, Data Ownership, and the Future
of Technology’ (2021), CREATe Working Paper 2021/7 (CREATe Centre Glasgow)
18–19.

53 CJEU, id, para 164. As to the more recent recognition that copyright limi-
tations in the EU acquis confer user rights on beneficiaries, see CJEU, judgment
in Spiegel Online, Case C-516/17, 29 July 2019, EU:C:2019:625, para 54; CJEU,
judgment in Funke Medien NRW, Case C-469/17, 29 July 2019, EU:C:2019:623,
para 70. For a more detailed discussion of this point, see T Aplin and L Bently,
Global Mandatory Fair Use: the Nature and Scope of the Right to Quote Copyright
Works (Cambridge University Press Cambridge 2020), 75–84; C Geiger and E
Izyumenko, ‘The Constitutionalization of Intellectual Property Law in the EU
and the Funke Medien, Pelham and Spiegel Online Decisions of the CJEU: Progress,
but Still Some Way to Go!’ (2020) 51 International Review of Intellectual Property
and Competition Law 282, 292–98.
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In the Court’s view, the mere reception of broadcasts – the
picking up of broadcasts and their visual display – in private
circles did not constitute a restricted act under EU or national
legislation. In the context of Article 5(1) ISD, such reception had
to be considered lawful. Accordingly, the temporary copying had
the sole purpose of enabling a ‘lawful use’ within the meaning
of Article 5(1)(b) ISD.54 Addressing the further requirement of ‘no
independent economic significance’, the Court focused on the
fact that the temporary acts of reproduction at issue – carried
out within the memory of a satellite decoder and on television
screen – formed an inseparable and non-autonomous part of
the process allowing the reception of broadcasts. Users of the
service did not have any influence on the process. They may
even be unaware of reproductions taking place. On this basis, the
Court concluded that the temporary copying was not ‘capable
of generating an additional economic advantage going beyond
the advantage derived from mere reception of the broadcasts at
issue’.55

With these findings, the Court had surmounted all hurdles
posed by Article 5(1) ISD. In addition, however, the issue of com-
pliance with Article 5(5) ISD entered the picture: the three-step
test permitting reliance on copyright limitations only in certain
special cases that do not conflict with a normal exploitation
of the work and do not unreasonably prejudice the legitimate
interests of copyright holders.56 In this regard, the Court simply
stated that, in view of the considerations concerning lawful use
and independent economic significance, the temporary copying at
issue also satisfied all criteria following from the three-step test.57

The question of relevant acts of reproduction at the receiving
end also featured prominently in Meltwater. This case concerned
the creation of temporary copies of an internet site on-screen and
in the cache of a computer hard disk. More specifically, the CJEU
had to determine whether online receipt of monitoring reports
stemming from Meltwater’s media monitoring service required a
licence covering the reproduction right.58 As in FAPL, the Court
adopted a flexible approach seeking to create breathing space for
new technologies, products and services. According to the CJEU,
it was irrelevant that on-screen copies remained in existence for
as long as the internet user kept the browser open and stayed
on the website. As the copying was still limited to what was
necessary for the proper functioning of the technological process
for website viewing, the on-screen copies had to be qualified
as ‘transient’ in the sense of Article 5(1) ISD.59 The Court also
established that the cached copies neither existed independently
of, nor had a purpose independent of, the technological process

54 CJEU, judgment in Football Association Premier League, Joined cases C-
403/08 and C-429/08, 4 October 2011, EU:C:2011:631, paras 171–72.

55 Id, paras 176–78.
56 For a detailed discussion of these assessment criteria, see M Senftleben,

Copyright, Limitations and the Three-Step Test – an Analysis of the Three-Step Test in
International and EC Copyright Law (Kluwer Law International The Hague/Lon-
don/New York 2004), 133–244; C Geiger et al., ‘The Three-Step Test Revisited:
How to Use the Test’s Flexibility in National Copyright Law’ (2014) 29 American
University International Law Review 581–626; C Geiger et al., ‘Declaration on a
Balanced Interpretation of the “Three-Step Test” in Copyright Law’ (2008) 39
International Review of Intellectual Property and Competition Law 707.

57 CJEU, judgment in Football Association Premier League, Joined cases C-
403/08 and C-429/08, 4 October 2011, EU:C:2011:631, para 181. For a more
detailed discussion of the potential circularity of this line of reasoning, see M
Senftleben, ‘From Flexible Balancing Tool to Quasi-Constitutional Straitjacket –
How the EU Cultivates the Constraining Function of the Three-Step Test’

in J Griffiths and T Mylly (eds) Global Intellectual Property Protection and New
Constitutionalism – Hedging Exclusive Rights (Oxford University Press Oxford:
2021) 83, 94–95.

58 CJEU, judgment in Public Relations Consultants Association (‘Meltwater’),
Case C-360/13, 5 June 2014, EU:C:2014:1195, paras 7–10.

59 Id, paras 45–46.

at issue. For that reason, they had to be regarded as ‘incidental’.60

Interestingly, the Court embarked on a more detailed discussion of
the additional compliance criteria following from the three-step
test in Article 5(5) ISD. The final outcome, however, remained the
same: in the Court’s view: the on-screen copies and the cached
copies satisfied all conditions of the three-step test. Hence, the
temporary copying at issue did not amount to acts of reproduction
requiring a licence.61

In the light of this CJEU jurisprudence, it seems safe to assume
that the exemption of temporary copying in Article 5(1) ISD covers
the reception of streaming content – at least when the streaming
service offers lawful access to protected material. The equation is
different when the streaming concerns illegal content. In such a
case, the three-step test of Article 5(5) ISD is no longer a toothless
tiger. The CJEU held in Filmspeler that a conflict with a normal
exploitation arose from temporary acts of reproducing protected
works on a multimedia player with add-ons that provided links
to illegal streaming websites because ‘that practice would usu-
ally result in a diminution of lawful transactions relating to
the protected works’.62 The Court thus focussed on whether the
exemption of temporary acts of copying in Article 5(1) ISD was
likely to kill demand for literary and artistic works by acting as a
substitute.

However, as long as a streaming service does not provide access
to illegal content and refrains from offering download options
going beyond mere temporary copying, no rights clearance seems
necessary with regard to transient copies made by users who
receive streaming content. The central exclusive right to be taken
into account in streaming cases is the right of communication
to the public, including on-demand making available, that has
been harmonized in EU copyright law.63 In related rights cases, the
harmonization covers the interactive right of making available.64

A more general right of communication to the public for related
rights holders – with a broader scope than Article 8(3) RLRD – may
follow from domestic legislation in EU Member States.65

III. Remuneration mechanisms
As both live and on-demand streaming fall within the scope of the
exclusive rights granted in European or national copyright and
related rights legislation, the provision of streaming services, in
general, requires the authorization of rights holders. However, this
result of the analysis is good news for creators only if, as a result
of the rights acquisition process, they receive a fair share of the
revenue accruing from the streaming of film, TV shows and music
productions. If the exploitation contract they concluded with
producers does not provide for a fair share of licensing revenue,
the content industry may withhold streaming revenue and refuse
to pass it on to an individual author or performer – unless the indi-
vidual creator successfully invokes the fair remuneration rules
in EU copyright contract law (A). Where copyright contract law
proves ineffective, legislators may ensure that a portion of online
streaming revenue flows directly to collective rights management
organizations that distribute (a part of) these funds directly to

60 Id, para 50.
61 Id, paras 54–62.
62 CJEU, judgment in Stichting Brein (Filmspeler), Case C-527/15, 26 April 2017,

EU:C:2017:300, para 70.
63 Article 3(1) ISD. Cf I Stamatoudi et al., ‘The Information Society Directive’

in I Stamatoudi and P Torremans (eds) EU Copyright Law – a Commentary (2nd
ed., Edward Elgar Cheltenham 2021), paras 11.18–11.20.

64 Article 3(2) ISD.
65 CJEU, judgment in C More Entertainment, Case C-279/13, 26 March 2015,

EU:C:2015:199, para 36.
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creators. This direct revenue stream can be set in motion by intro-
ducing unwaivable residual remuneration rights (B). Alternatively,
remuneration obligations that accompany copyright exceptions,
such as private copying or UGC exceptions, can constitute a source
of extra revenue for authors and performers (C).

A. Individual licensing agreements
In the debate on rights clearance obligations and licences for
streaming services, two scenarios can be distinguished: (i) the Net-
flix/Spotify scenario of fully licensed content where the streaming
provider produces content itself or acquires rights from exter-
nal producers and repertoire owners; and (ii) the UGC scenario
relating to OCSSP platforms such as YouTube and Facebook,
where the streaming provider is obliged to make best efforts
to obtain licences for content uploaded by users. The following
sections discuss each of these major scenarios, assessing the
efficacy of licensing agreements in terms of creators’ fair remu-
neration under each of them (iii), particularly when governed by
the mandatory copyright contract rules that have been adopted
in the EU.

1. Fully licensed platforms
As mentioned already, the payment of licensing fees in the grow-
ing streaming segment offers the prospect of a higher income.
However, the rise in licensing revenue at industry level need not
be good news for individual creators. Whether the profitability
of online streaming improves the financial situation of authors
and performers depends on the terms of the exploitation contract
they sign when transferring their rights to a producer. In practice,
creators often have to accept ‘buy-out’ contracts merely offering a
lump sum honorarium without any royalty component.66 Recent
studies indicate the increasing prevalence of buy-out practices.67

The European Commission’s 2025 study indicates that 64 per cent
of creators in the audiovisual sector and 41 per cent in the music
industry only receive lump sum payments.68 Audiovisual authors
and performers report that the use of lump sum payments has
either remained the same (41 per cent) or increased (25 per cent)
over time.69 In the music sector, the trend is more mixed, with 40
per cent of authors and performers indicating a decrease and 28
per cent reporting an increase.70 In a 2023 study by the European
Composer and Songwriter Alliance (ECSA), 53 per cent of ECSA
members reported licensing based on buy-out contracts, while
63 per cent reported an increase in such contracts over the last
3 years.71 Similar issues arise in the audiovisual sector, where
European film and TV directors, along with screenwriters, are
increasingly voicing concerns about buy-out contracts.72 Since

66 The weaker contractual position of authors and performers in their
contractual relationships with exploiters of their works is explicitly high-
lighted in Recital 72 CDSMD. As a result of this imbalance, buy-out prac-
tices are becoming predominant in the streaming ecosystem. See French
Presidency Report Effectivité du cadre européen du droit d’auteur (2022), avail-
able at https://data.consilium.europa.eu/doc/document/ST-10629-2022-INIT/
x/pdf (accessed October 2025); Nunu et al. (n 6) 41. Moreover, an increasing
influence of US-based streaming providers insisting on the choice of US law –
and the so-called work made for hire doctrine – is often seen as a propelling

force that can further increase the impact of buy-out practices. Cf Carre et al.
(n 11) 53.

67 Nunu et al. (n 6) 108, 111, 178; Carre et al. (n 11) 8–9.
68 Nunu et al. (n 6) 178.
69 Id, 108.
70 Id, 111.
71 European Composer and Songwriter Alliance (ESCA), Navigating the Path

to Fair Practice, (2023). Available at https://composeralliance.org/media/1465-
ecsa-report-on-fair-practice.pdf (accessed October 2025), 6.

72 Nunu et al. (n 6) 41; Carre et al. (n 11) 54.

they often work independently, these creators lack strong nego-
tiation leverage.73

In addition, the entire industry, as a 2024 study commissioned
by the European Parliament indicates, operates on the presump-
tion of creators transferring broad exploitation rights to produc-
ers.74 The producer, responsible for project finances, must ensure
future use of the work, with contracts for screenwriters and
directors typically being non-negotiable.75 This, coupled with the
wide variety of creative contributions to a large-scale audiovisual
production76 and the difficulty of determining an appropriate
lump sum honorarium early in the creative process,77 generates
an unfavourable situation for individual creators in the film sec-
tor.

EU law does not, however, leave creators empty-handed. With
the adoption of Articles 18–23 CDSMD, specific copyright contract
rules have been introduced to strengthen the position of creators
in their contractual relationship with exploiters of their works
and performances. Article 18(1) CDSMD establishes the general
principle that:

where authors and performers license or transfer their exclu-

sive rights for the exploitation of their works or other subject

matter, they are entitled to receive appropriate and proportion-

ate remuneration.78

Several provisions of the Directive give this overarching enti-
tlement a more concrete shape. These include, among others,
restrictions on buy-outs, ex post contract adjustments, revocation
of rights, transparency obligations seeking to ensure adequate
information on streaming revenue and the regulation of choice
of laws.

Regarding, first, the issue of lump sum payments, Recital 73
CDSMD clarifies that such payment ‘can also constitute propor-
tionate remuneration but it should not be the rule’. In the absence
of exceptional circumstances justifying a lump sum arrangement,
a creator’s entitlement to ‘proportionate’ remuneration, thus,
implies that the exploitation contract should contain a royalty
component. This regulatory approach can be placed in a broader
context, going beyond EU Member States. The recently amended
South African copyright law also establishes an entitlement for
authors and performers to a fair share of the royalty from the
exploitation of their works.79 Similar to the CDSMD, which does
not categorically prohibit lump sum payments, the new South
African legislation exposes authors and performers to the risk of
the entitlement to royalties being overridden by contract. It is also
noteworthy that the CDSMD points out the exceptional nature of
lump sum remuneration only in a recital. A ban on lump sum
honoraria did not find its way into a fully binding article.

In practice, this can lead to situations where creators assign
their rights in their entirety and for the whole period of protection
in exchange for a buy-out lump sum honorarium. Recital 73 states
that ‘Member States should have the freedom to define specific
cases for the application of lump sums, taking into account the
specificities of each sector’. The more detailed regulation of lump
sum payments, thus, remains largely a national issue. The French

73 Nunu et al. (n 6) 40.
74 Carre et al. (n 11) 54.
75 Id.
76 Id.
77 Nunu et al. (n 6) 42.
78 Article 18(1) CDSMD.
79 Republic of South Africa, Copyright Amendment Bill (B13-2017), Section

6A.
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Intellectual Property Code (CPI) stipulates, for example, that an
author’s remuneration may be calculated as a lump sum: (i) when
it is not feasible to determine the proportional share of revenues;
(ii) when there are no means to supervise the share of revenues;
(iii) when the cost of calculating and supervising would out-
weigh the expected results; (iv) when the nature or conditions of
exploitation make proportional remuneration unworkable, either
because the author’s contribution is not central to the work’s
intellectual creation or because the use of the work is secondary
to the main subject matter; (v) in the case of assigning rights in
software; and (vi) in certain other cases laid down in the Code.80

Additionally, the French CPI allows the author, subject to an
agreement by both parties, to request a conversion of rights under
existing contracts to lump sum payments for defined periods.81

It can reasonably be assumed that, by explicitly delineating the
cases where lump sum remuneration is permissible, the French
legislator sought to reduce ambiguity and potential disputes
between authors and assignees while maintaining the exceptional
status of such remunerations.82 However, the first exceptional
condition permitting lump sum payments – when it is not feasible
to determine the proportional share of the proceeds or revenues
generated from a work’s sale or exploitation – seems broad
enough to create ambiguity, which could in turn lead to overbroad
application, including in the context of online exploitation.
The French approach affords on-demand streaming services
the opportunity to argue that buy-out clauses are permissible
because it is impossible in practice to determine a proportional
share of revenues.83 Although this claim is contested by French
legal scholars (who argue that it is inconsistent in light of the
principle of narrow interpretation of exceptions allowing lump
sums84 and legal provisions ensuring access to usage data85),
the very existence of such debates in French academia attests to
legal ambiguity. A more concrete delineation of permissible cases
for lump sum remuneration may offer a higher degree of legal
certainty. Spain and Italy, for instance, set forth comparatively
detailed rules specifying situations in which exceptional lump
sum payments are permissible.86

80 Article L131-4 of the French Intellectual Property Code (CPI).
81 Article L131-4(6) CPI.
82 The list of six exceptions for lump sum remuneration is not new to

French intellectual property law, as it has been part of the country’s CPI
since its inception in 1992 (Law No 92-597 of 1 July 1992, replacing earlier
laws relating to industrial property and artistic and literary property). It
has remained consistent across all three versions of Article L. 131-4: the
original 1992 version, the 1994 revision and the version currently in force
as of October 2025 (version en vigueur depuis le 17 février 2024 modifié
par LOI n◦2024-449 du 21 mai 2024—art. 62). All three versions of Arti-
cle L. 131-4 CPI are available at https://www.legifrance.gouv.fr/codes/article_
lc/LEGIARTI000049579339/2024-02-17/ (accessed October 2025). Although no
explicit explanation for this long-standing legislative choice could be identified,
it can reasonably be assumed that such detailed specification of cases for
lump sum payments stems from France’s strong cultural tradition of valuing
creators’ rights, reflecting a philosophy of authorship as an intrinsic personal
and moral contribution, contrasting with certain other systems – particularly
in common-law countries – where copyright tends to emphasize economic
exploitation.

83 C Pascal, ‘Les clauses de buyout—d’acquisition forfaitaire des droits
dans les contrats d’auteur pour les SMAD—illicéité et qualité de producteur
audiovisual’, Dalloz Actualité, 10 November 2022. Available at https://www.
dalloz-actualite.fr/node/clauses-de-ibuyouti-d-acquisition-forfaitaire-des-
droits-dans-contrats-d-auteur-pour-smad-illic (accessed October 2025).

84 Id, with further case-law references.
85 Id.
86 The Spanish Law of Intellectual Property, which states that a lump sum

remuneration for the author may be set in cases (i) when it is difficult to
determine income, or verification is impossible or too costly; (ii) when the work
is accessory to the main one; or (iii) when the work, used alongside others, is
not essential to the overall creation. See Article 46(2) of the Spanish Law of
Intellectual Property 1/1996 of 12 April 1996 (Real Decreto Legislativo 1/1996, de
12 de abril, por el que se aprueba el texto refundido de la Ley de Propiedad Int-
electual) (TRLPI), as amended by Law 23/2006. Available at: https://www.boe.es/
buscar/act.php?id=BOE-A-1996-8930 (accessed October 2025). In a somewhat

Apart from the (partial) regulation of lump sums, the CDSMD
includes other safeguards for creators, in particular an ex post con-
tract adjustment mechanism in Article 20(1). This adjustment tool
becomes relevant when the exploitation, including via streaming,
is successful to such an extent that ‘the remuneration originally
agreed turns out to be disproportionately low compared to all the
subsequent relevant revenues derived from the exploitation of the
works or performances’.87 Covering cases of disproportionately
low remuneration, it goes beyond traditional bestseller clauses
requiring a literary and artistic production to have outstanding
success.

The CDSMD also provides for a right of revocation in Article
22(1). However, this right is not based on the expiration of a set
term. The South African Copyright Amendment Bill, for instance,
establishes the automatic reversion of assigned copyright after a
25-year period88 Article 22(1) CDSMD, by contrast, contains a non-
usus rule contingent upon the (non-)exploitation of the protected
work. Authors and performers have the right to ‘revoke in whole
or in part the licence or the transfer of rights where there is a lack
of exploitation of that work or other protected subject matter’,
provided ‘a reasonable time’ has elapsed.89 The interpretation
of what constitutes ‘a reasonable time’ varies across Member
States90 and remains subject to national discretion.91 Further-
more, while Recital 80 clarifies that the right of revocation is trig-
gered only when rights are ‘not exploited at all’, some commen-
tators argue that the ordinary meaning of ‘lack of’ implies more
than mere absence and encompasses insufficient or inadequate
exploitation.92 When it comes to streaming audiovisual works,
however, market dynamics may limit the practical effectiveness
of revocation rights. The high level of market concentration –
dominated by a few major production companies – can deter

creators from exercising revocation rights, as doing so may reduce
their opportunities to reassign those rights elsewhere within the
same limited ecosystem.93

In the context of both ex post contract adjustments and the
revocation of rights, the transparency obligation laid down in
Article 19(1) CDSMD offers support. It entitles creators to receive
annually ‘up to date, relevant and comprehensive information’94

on the exploitation of their works and performances from the
parties to whom they have licensed or transferred their rights, or
their successors in title. This right to information includes ‘modes
of exploitation, all revenues generated and remuneration due’.95

Creators can thus assess whether a claim for additional, appro-
priate and fair remuneration in the sense of Article 20(1) CDSMD,

similar manner, the Italian Copyright Act states that a flat-rate remuneration
for authors and performers is permitted where the contribution to the work or
performance is merely ancillary and the costs of the calculation operations are
disproportionate to the purpose. See Article 107(2) of the Italian Copyright Act
(Law No 633 of 22 April 1941 on the Protection of Copyright and Neighbouring
Rights).

87 Article 20(1) CDSMD.
88 Republic of South Africa, Copyright Amendment Bill (B13-2017), Section

25. For a broader overview of reversion rights, see L Bently and JC Ginsburg,
‘“The Sole Right . . . Shall Return to the Authors”: Anglo-American Authors’
Reversion Rights From the Statute of Anne to Contemporary U.S. Copyright’
(2010) 25 Berkeley Technology Law Journal 1475, 1475-1599.

89 Article 22(1), (3) CDSMD.
90 U Furgal, ‘Interpreting EU Reversion Rights: Why “Use-It-or-Lose-It”

Should Be the Guiding Principle’ (2021) 43 European Intellectual Property Review
283, 283–84.

91 Article 22(2) CDSMD.
92 PB Hugenholtz, ‘Regulating creator’s contracts under the DSM Directive.

What we can learn from the Dutch’ (2022) 4 NIR 467, 474.
93 PB Hugenholtz and S Dusollier, ‘Authors’ Rights and Remuneration’,

Lecture within IViR Summer Course on International Copyright Law and Policy
(4 July 2024).

94 Article 19(1) CDSMD.
95 Id.
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or a claim about the lack of exploitation triggering a revocation
right in the sense of Article 22 CDSMD, can be successful.

Another important means of safeguarding creators’ remuner-
ation is the inclusion of provisions on the choice of law. Both the
2025 study for the European Commission and the 2023 report for
the European Parliament on buy-out practices highlight serious
concerns raised by European creators regarding international
streaming platforms imposing foreign (predominantly US-based)
legal frameworks in their contracts.96 Such contractual provisions
may render the protective measures established under European
copyright contract law – including the harmonized rules of the
CDSMD – inapplicable to European authors and performers.97 In
this context, choice of law safeguards become especially critical
to ensuring fair remuneration for European creators.

Safeguards of this kind have already been introduced in certain
EU countries.98 In Germany, for instance, the right to equitable
remuneration and the related rights to contract adjustments and
information about exploitation results are compulsory if German
law would be applicable to the contract of use in the absence of
a choice of law, or to the extent that the agreement covers sig-
nificant acts of use within the German territory.99 Similarly, copy-
right contract law in the Netherlands clarifies that authors and
performers cannot contractually waive their right to equitable
remuneration and related contract adjustment and information
(transparency) rights.100 Dutch law stipulates that – irrespective
of the law governing an exploitation contract – the provisions
of copyright contract law, including the right to equitable remu-
neration, are applicable if the agreement would be governed by
Dutch law in the absence of a choice of law in the contract, or the
exploitation completely or predominantly takes place, or would
have to take place, in the Netherlands.101

However, German and Dutch safeguards against the applica-
tion of foreign law are not always effective in protecting authors
and performers in international settings. Creators may still face
difficulties when stronger contracting parties impose both a non-
EU choice of law and a non-EU forum (ie a court outside the
EU).102 Recognizing this problem,103 the French Ordinance of 12
May 2021 – implementing the CDSMD – ensures that rules on
fair remuneration prevail not only over the choice of foreign law
but also over foreign jurisdiction clauses.104 Article L. 132-24 of
the French CPI provides that authors of musical compositions
for audiovisual works cannot be deprived of key remuneration
rights for exploitation in France, regardless of the applicable
law or the forum chosen in the contract.105 Accordingly, authors
whose works are exploited in France, irrespective of nationality,

96 Nunu et al. (n 6) 213; Carre et al. (n 11) 11, 23, 55.
97 Nunu et al. (n 6) 213.
98 Id, 221–223; French Presidency Report (n 66).
99 Section 32b of the German Act on Copyright and Related Rights

(‘Urheberrechtsgesetz’).
100 Article 25h(1) of the Dutch Copyright Act (‘Auteurswet’).
101 Id, Article 25h(2).
102 P Torremans, ‘La rémunération appropriée dans les contrats

internationaux’ (2023) 69 Légipresse 29, 35. É Treppoz, ‘Le droit contractuel des
auteurs: Aspects de droit international privé’ (2021) 80 Propriétés Intellectuelles
60. SJ van Gompel et al., Evaluatie Wet Auteurscontractenrecht. Eindrapport
(University of Amsterdam - Institute for Information Law 2020).

103 É Treppoz, ‘Le droit contractuel des auteurs: Aspects de droit interna-
tional privé’ (2021) 80 Propriétés Intellectuelles 60, 63; Carre et al. (n 11) 61.

104 Ordonnance n◦ 2021-580 du 12 mai 2021 portant transposition
du 6 de l’article 2 et des articles 17 à 23 de la directive 2019/790 du
Parlement européen et du Conseil du 17 avril 2019 sur le droit d’auteur
et les droits voisins dans le marché unique numérique et modifiant les
directives 96/9/CE et 2001/29/CE. Available at https://www.legifrance.
gouv.fr/jorf/id/JORFTEXT000043496429#:&#x007E;:text=du%20Parlement
%20...-,Ordonnance%20n%C2%B0%202 021%2D580%20du%2012%20mai%202
021%20portant,CE%20et%202 001%2F29%2FCE (accessed October 2025).

105 Article L. 132-24 CPI.

may bring disputes before French courts, even if both parties
are domiciled elsewhere and the contract specifies a different
jurisdiction.106 This solution focuses on a rather narrow context
of musical works integrated into audiovisual productions. As a
result, Article L. 132-24 provides a valuable solution with a limited
scope, addressing only part of the broader concern.107 It can
be regarded as an acknowledgment of the issue and a partial
remedy that may be a harbinger of a more comprehensive EU-
wide approach. At EU level, Recital 81 CDSMD already achieves a
certain level of harmonization by stating that:

where all other elements relevant to the situation at the time

of the choice of applicable law are located in one or more

Member States, the parties’ choice of applicable law other than

that of a Member State does not prejudice the application

of the provisions regarding transparency, contract adjustment

mechanisms and alternative dispute resolution procedures laid

down in this Directive, as implemented in the Member State of

the forum.108

In a similar vein, Article 23(1) CDSMD states that ‘any contractual
provision that prevents compliance with Articles 19, 20 and 21
shall be unenforceable in relation to authors and performers’. It is
notable, however, that this provision does not impose a mandatory
choice of forum in favour of an EU court, and that the choice
of law safeguards do not cover the general fair remuneration
requirement in Article 18 CDSMD and the right of revocation in
Article 22 CDSMD.

Seeking to make it easier for authors and performers to provide
evidence of a mismatch between the contractually agreed remu-
neration and appropriate and proportionate remuneration in the
sense of the law, several Member States have adopted specific
rules on collective bargaining. In France, for example, certain
industry initiatives have introduced preliminary standards, such
as a minimum digital royalty.109 In Germany and the Netherlands,
copyright contract law makes it possible to establish common
remuneration rules on the basis of negotiations between associ-
ations of authors or performers, and associations of exploiters or
individual exploiters of their works and performances.110 At the
core of these provisions lies the idea that, once agreement has
been reached on common, ‘standard’ remuneration rules in a spe-
cific creative industry sector, creators can compare their remu-
neration with the generally agreed common rules, identify cases
of insufficient remuneration and use the common remuneration
rules as a benchmark for furnishing proof of their entitlement to
additional remuneration.

The case law of the German Federal Court of Justice indi-
cates that common remuneration rules can be widely applied,
even to parties not involved in the original negotiations.111 These
rules can set general standards for fair remuneration in a sector,
transforming them into binding legal instruments that impact
industry-wide standards.112 This can benefit authors in sectors

106 Id.
107 É Treppoz (n 103) 63.
108 Recital 81 CDSMD.
109 D Johansson, Streams & Dreams Part 2 – The Impact of the DSM Directive on

EU Artists and Musicians (International Artist Organization, 2024), 45.
110 Section 36 UrhG; Article 25c(2), (3) and (4) of the Dutch Copyright Act

(‘Auteurswet’).
111 For further, more detailed discussion, see M Senftleben, ‘More Money for

Creators and More Support for Copyright in Society—Fair Remuneration Rights
in Germany and the Netherlands’ (2018) 41 Columbia Journal of Law and the Arts
413.

112 Id, 425–26.
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lacking agreed remuneration rules by allowing courts to use
standards from related fields.113 However, the broad application
of common remuneration rules can also deter exploiters and
creators’ associations from negotiating such rules in the first
place. Due to the risk of these standards being applied across
the entire sector, they may prefer not to enter into negotiations
at all.114 Interested enterprises and associations may also face
pressure from other players in the relevant sector who fear the
broad implications of these rules.115

Despite these difficulties, the CDSMD embraced collective
agreements as an avenue for ensuring fair remuneration. Several
provisions encourage authors’ and performers’ organizations to
negotiate such agreements with industry associations. Recital 73
explicitly refers to collective bargaining as a vehicle to implement
the fair remuneration principle. Recurring references to collective
bargaining are also made in Recitals 77 and 78 and in Articles
19(5), 20(1) and 22(5) CDSMD.

Beyond the fair remuneration mechanisms discussed above,
the establishment of a minimum remuneration for creators who
have licensed their rights merits particular attention. This con-
cept has a precedent in the broadcasting sector. Until 2018, Roma-
nia mandated a minimum equitable remuneration for phono-
gram producers and performers, administered through collective
management organizations (‘CMOs’), regardless of broadcasting
revenues or costs.116 However, this legislative provision was abol-
ished by Law No 74/2018 in response to complaints by local broad-
casters who considered the obligation to pay the minimum flat
remuneration overly burdensome in case of insufficient revenues
from radio broadcasting.

The issue eventually reached the CJEU, which delivered its
judgment in July 2025 in DADA Music and UPFR.117 The Court
clarified that EU law does not oblige Member States to maintain
a minimum flat-rate remuneration for phonogram producers or
performers. What EU law requires is that equitable (Article 8(2)
RLRD) and appropriate (Article 16(2) of the 2014 Collective Rights
Management Directive (CRMD)118) remuneration must be fair, but
there is no requirement to impose a fixed minimum payment
regardless of use or revenue.119 Hence, EU law encourages min-
imum remuneration schemes that establish fairness in relation
to actual use and economic value. It does not require the enforce-
ment of a fixed minimum sum.

Finally, quotas to secure funding for European productions can
also impact the debate on streaming remuneration. Under the
2018 Audiovisual Media Services Directive,120 video-on-demand
services must feature at least 30 per cent of European works in
their programming catalogue and ensure their visibility.121 A ratio-
nale behind this provision is the aim to preserve a revenue stream

113 Id.
114 Id.
115 Id.
116 Articles 131 and 131 of Law No 8/1996.
117 CJEU, judgment in DADA Music and UPFR, Case C-37/24, 10 July 2025,

EU:C:2025:551.
118 Directive 2014/26/EU of the European Parliament and of the Council of

26 February 2014 on collective management of copyright and related rights
and multi-territorial licensing of rights in musical works for online use in the
internal market Text with EEA relevance, OJ L 84, 20 March 2014, p 72.

119 CJEU, judgment in DADA Music and UPFR, Case C-37/24, 10 July 2025,
EU:C:2025:551, paras 64–66.

120 Directive (EU) 2018/1808 of the European Parliament and of the Council
of 14 November 2018 amending Directive 2010/13/EU on the coordination
of certain provisions laid down by law, regulation or administrative action
in Member States concerning the provision of audiovisual media services
(Audiovisual Media Services Directive) in view of changing market realities, OJ
L 303, 28 November 2018, p 69.

121 Article 13(1) of the Audiovisual Media Services Directive. See also Nunu
et al. (n 6) 148–49.

for European creators and producers. However, when rights in
European works are held by foreign streamers it becomes an open
question whether the money generated by these mechanisms
truly benefits individual creators in the EU or, instead, flows to
non-EU streaming services. This raises the question whether con-
tent quotas are an appropriate legal tool to achieve the intended
goal of supporting European creators and producers.

2. Platforms for user-generated content
In addition to the described remuneration issues that arise in
the case of fully licensed streaming platforms, UGC platforms,
such as YouTube, Daily Motion and Facebook, raise complex remu-
neration questions. Arguably, a value gap122 arises when users
upload unlicensed content with protected traces of third-party
works. Once this type of content populates UGC platforms, the
platform provider may derive profit from protected third-party
works without paying remuneration. Facing this situation, rights
holders argued that due to the traditional liability shield for host-
ing services,123 they were unable to monetize the sharing of pro-
tected content on UGC platforms.124 In addition, they advanced
the argument that fully licensed platforms, such as Spotify and
Netflix, would pay lower licensing fees to stay competitive with
UGC platforms.125

Seeking to fill this value gap, Article 17(1) CDSMD clarifies
that UGC streaming platforms – ‘OCSSPs’ in the terminology of
the Directive126 – perform an act of communication to the public
or an act of making available to the public when they give ‘the
public access to copyright-protected works or other protected
subject matter uploaded by its users’.127 According to Article
17(3) CDSMD, this implies that the traditional liability shield for
hosting services is no longer available. Hence, OCSSPs are bound
to obtain an authorization and clear rights. It no longer matters
whether an OCSSP has knowledge of infringement, encourages
infringing uploads or fails to promptly remove infringing content
after receiving a notification. Instead, the platform provider is
directly and primarily liable for unlicensed, infringing content
that arrives at the platform. In this way, EU legislation seeks to
incentivize rights clearance initiatives as one of the measures to
safeguard ‘fair remuneration of creators in their relations with
other parties using their content, including online platforms’.128

122 Cf M Senftleben, ‘Institutionalized Algorithmic Enforcement – the Pros
and Cons of the EU Approach to Online Platform Liability’ (2020) 14 Florida
International University Law Review 299, 301–02.

123 Cf Senftleben (n 122) 308–12; Metzger and Senftleben (n 31), 284–86;
N Elkin-Koren, ‘Fair Use by Design’ (2017) 64 UCLA Law Review 1082, 1093;
M Husovec, ‘The Promises of Algorithmic Copyright Enforcement: Takedown
or Staydown? Which Is Superior? And Why?’ (2018) 42 Columbia Journal of
Law and the Arts 53, 76–84; M Senftleben, ‘Breathing Space for Cloud-Based
Business Models: Exploring the Matrix of Copyright Limitations, Safe Harbours
and Injunctions’ (2013) 4 Journal of Intellectual Property, Information Technology and
Electronic Commerce Law 87; M Peguera, ‘The DMCA Safe Harbour and Their
European Counterparts: a Comparative Analysis of Some Common Problems’
(2009) 32 Columbia Journal of Law and the Arts 481.

124 Frosio (n 12) 715.
125 Outlining and highlighting the critique of this line of argument for its

lack of robust empirical evidence, see Frosio, id, with further references to
M Husovec, ‘EC proposes stay-down & expanded obligation to license UGC
services’, Hut’ko’s Technology Law Blog, 1 September 2016. Available at https://
husovec.eu/2016/09/ec-proposes-stay-down-expanded-html/ (accessed Octo-
ber 2025).

126 See the definition in Article 2(6) CDSMD.
127 Article 17(1) CDSMD.
128 European Commission, Communication to the European Parliament,

the Council, and the Economic and Social Committee, and the Committee of the
Regions, Online Platforms and the Digital Single Market: Opportunities and Challenges
for Europe (COM (2016) 288 Final, 25 May 2016), para 5.II. See also European
Commission, Communication to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions,
A Digital Single Market Strategy for Europe (COM (2015) 192 final, 6 May 2015), para
2.4.
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In practice, this regulatory approach leads to the application
of an amalgam of licensing and filtering obligations.129 If an
OCSSP does not manage to conclude sufficiently broad licensing
agreements with rights holders in line with Article 17(1) and (4)(a)
CDSMD, Article 17(4)(b) and (c) CDSMD offers the prospect of a
reduction of the liability risk in exchange for content filtering. The
OCSSP can avoid liability for unauthorized acts of communication
to the public or making available to the public when it manages
to demonstrate that it

made, in accordance with high industry standards of profes-

sional diligence, best efforts to ensure the unavailability of

specific works and other subject matter for which the right

holders have provided the service providers with the relevant

and necessary information [. . .].130

Although the provision contains neutral terms to describe this
scenario, there can be little doubt in which way the ‘unavailability
of specific works and other subject matter’ can be achieved: the
use of algorithmic filtering tools seems inescapable.131 At the
same time, the notification mechanism established in Article
17(4)(b) introduces a central element of industry cooperation.
The content licensing and filtering system relies on a joint effort
of the creative industry and the UGC streaming industry. To
set the filtering machinery in motion, copyright holders must
first notify ‘relevant and necessary information’132 with regard to
those works which they want to ban from user uploads. Once rel-
evant and necessary information on protected works is received,
the OCSSP is obliged to include that information in the content
moderation process.133 As in the case of fully licensed streaming
services, industry negotiations – the streaming industry on the
one hand and owners of large content repertoire on the other –
thus constitute a central element of the regulatory design and

the rights clearance architecture.
Traditionally, CMOs have a strong position in the EU. As they

have far-reaching mandates to administer the rights of copyright
and related rights holders, they may also be important partners in
the development of licensing solutions for UGC. However, the CMO
landscape is highly fragmented in the EU. The UGC deal available
in one Member State may remain limited to the territory of that
Member State. Pan-European licences are the exception, not the
rule. If a CMO offers pan-European licences for digital use, these
licences will be confined to the specific repertoire, in respect of
which the collecting society has a cross-border entitlement.134

129 M Senftleben, ‘Bermuda Triangle: Licensing, Filtering and Privileging
User-Generated Contentunder the New Directive on Copyright in the Digi-
tal Single Market’ (2019) 41 European Intellectual Property Review 480, 481–85;
Husovec and Quintais (n 30); M Leistner, ‘European Copyright Licensing and
Infringement Liability Under Art. 17 DSM-Directive Compared to Secondary
Liability of Content Platforms in the U.S. – Can We Make the New European
System a Global Opportunity Instead of a Local Challenge?’ (2020) 12 Zeitschrift
für Geistiges Eigentum/Intellectual Property Journal 123–214; C Geiger and BJ Jütte,
‘Towards a Virtuous Legal Framework for Content Moderation by Digital Plat-
forms in the EU? The Commission’s Guidance on Article 17 CDSMD in the Light
of the YouTube/Cyando Judgment and the AG’s Opinion in C-401/19’ (2021) 43
European International Property Review 625–35.

130 Article 17(4)(b) CDSMD.
131 See CJEU, judgement in Poland v. Parliament and Council, Case C-401/19, 26

April 2022, EU:C:2022:297, para 53, where this assumption has been confirmed.
For a critique of this regulatory design, see M Senftleben, ‘The Original Sin—
Content “Moderation” (Censorship) in the EU’ (2020) 69 Gewerblicher Rechtsschutz
und Urheberrecht—International 339–40.

132 Article 17(4)(b) CDSMD.
133 Id.
134 For a detailed analysis of current EU rights clearance challenges in the

digital environment, see SF Schwemer, Licensing and Access to Content in the
European Union – Regulation Between Copyright and Competition Law (Cambridge
University Press Cambridge: 2019). As to previous cases triggered by the rights
clearance infrastructure in the EU, see European Commission, ‘Summary of

Against this background, UGC platforms may find it more
attractive to obtain licences directly from copyright holders in the
creative industry that can offer a substantially broader and less
fragmented territorial scope. Under that scenario, the remuner-
ation mechanisms of copyright contract law reviewed above in
relation to fully licensed platforms become equally relevant to
authors and performers seeking to obtain an appropriate share
of the remuneration paid by UGC streaming platforms. Once
UGC platforms seek licences from the creative industry, copyright
contract law is activated, providing creators with the same remu-
neration mechanisms for the use of their works as those discussed
earlier for fully licensed platforms.135

The circle of creators who can invoke the described fair remu-
neration rules includes creative users in UGC contexts. When
users add own free, creative choices136 to protected third-party
works in the process of remixing and mingling content, they
obtain copyright with regard to their own creative additions.137

Their content upload is an amalgam of their own, copyright-
protected user creativity and third-party content. Hence, both the
owners of third-party content and the creative user can assert
the right to fair remuneration,138 including the right to a contract
adjustment in cases where UGC goes viral and ‘the remuneration
originally agreed turns out to be disproportionately low com-
pared to all the subsequent relevant revenues derived from the
exploitation of the works or performances’.139 As users often give
UGC platforms a licence without receiving any remuneration, the
impact of contract adjustments must not be underestimated in
cases where EU copyright contract law is applicable.

3. Efficacy of mandatory copyright contract law
Despite all efforts to strengthen the position of creators in their
contractual relationship with producers in the content industry,
the described rights clearance model – the streaming industry
concluding licensing deals with the content industry – poses
particular difficulties. Instead of ensuring that creators directly
receive a fair share of streaming revenue, the streaming industry
pays licensing fees to the content industry and creators must
find ways of claiming a fair share of the streaming revenue for
themselves. The rules of copyright contract law may function
as correction tools. However, they do not change the general
dependence of creators on the willingness of the content industry
to share streaming royalties.

Experiences with German and Dutch precursors of copyright
contract rules that have been harmonized in the CDSMD show
that, very often, the general right to fair remuneration and the
contract adjustment mechanism in particular remain a dead

Commission Decision of 16 July 2008 Relating to a Proceeding under Article 81
of the EC Treaty and Article 53 of the EEA Agreement (Case COMP/C-2/38.698 –
CISAC)’, OJ 2008 C 323, 12; European Commission, 18 May 2005, ‘Commission

Recommendation on Collective Cross-Border Management of Copyright and
Related Rights for Legitimate Online Music Services (2005/737/EC)’, OJ 2005 L
276, 54. Cf K Koelman, ‘Op naar de Euro-Buma(s): de Aanbeveling van de
Europese Commissie over grensoverschrijdend collectief rechtenbeheer’ (2005)
Tijdschrift voor auteurs-, media- en informatierecht 191.

135 See Section III.A.1 above.
136 As to this originality threshold in the EU, see CJEU, judgment in Infopaq,

Case C-5/08, 16 July 2009, EU:C:2009:465, para 45; CJEU, judgment in Painer, Case
C-145/10, 1 December 2011, EU:C:2011:798, para 89.

137 MRF Senftleben, JP Quintais and A Meiring, ‘How the European Union
Outsources the Task of Human Rights Protection to Platforms and Users: the
Case of User-Generated Content Monetization’ (2023) 38 Berkeley Technology Law
Journal 933, 1003–06.

138 Id, 1003–06. Cf L Bossi, ‘Volunteering for the Platforms. How the Fair
Remuneration Principle of Authors and Performers May Be Violated by Social
Media Terms of Service’, ILEO Research Paper 25-04. Available at https://ssrn.
com/abstract=5235238 (accessed October 2025).

139 Article 20(1) CDSMD.
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letter in practice.140 First, creators refrain from invoking these
copyright contract rights because they fear ‘blacklisting’ in the
creative community in which they are active.141 Insisting on the
right to fair remuneration and bringing a case against exploiters
of their works and performances, they may win a Pyrrhus victory.
As a result of the individual case they have won, they may finally
receive a fair share of licensing revenue with regard to past pro-
ductions. However, they may never be asked to contribute to new
productions. Facing a relatively small circle of investors and pro-
ducers, this risk of blacklisting must be taken seriously. A creator
asserting copyright contract rights can easily become a persona
non grata with whom exploiters do not want to work because of
past disputes about insufficient remuneration. As such, the fear of
retaliation often outweighs the potential gains from enforcement.
A recent study on the impact of the CDSMD’s copyright contract
rules found that only 4.1 per cent of EU performers and musicians
have attempted to invoke Article 20 CDSMD to obtain additional
remuneration from online music streaming platforms since the
Directive’s transposition into national law.142 Of those who did
attempt renegotiation, 36.4 per cent were successful.143

Anonymous enforcement of copyright contract law may some-
times remedy this situation.144 It has been suggested, for example,
that Article 20(1) CDSMD permits class actions in which creators
can be represented anonymously. Following this line of argument,
Article 20(1) allows for a contract adjustment claim to be brought
by representatives of creators. Recital 78 CDSMD adds that those
representatives ‘should protect the identity of the represented
authors and performers for as long as that is possible’.145 However,
it must not be overlooked that creators and their representatives
asserting fair remuneration rights carry the burden of proving
that the contractually agreed remuneration is insufficient. In the
absence of a clear benchmark and reference point, this burden
of proof can pose substantial difficulties. Exploitation contracts
in the creative industry may depend on the individual circum-
stances of the artistic production at issue. The remuneration may
also depend on a creator’s individual contribution, success and
popularity. Not surprisingly, Recital 73 CDSMD reflects the need to
take into account ‘the author’s or performer’s contribution to the
overall work or other subject matter and all other circumstances
of the case, such as market practices or the actual exploitation of
the work’.

In contrast to the general right of fair remuneration and the ex
post contract adjustment mechanism, the situation is reportedly
somewhat better in the area of revocation rights. As demonstrated
by a 2020 study that assessed, among others, the impact and
effectiveness of a revocation right introduced into Dutch law in
2015, creators avail themselves of the revocation option more
often, particularly in the music industry where record labels
typically hold extensive collections of songs, many of which are
no longer actively marketed or used.146 This national experience,
however, stands in contrast to more recent EU-wide findings.
Since the implementation of the CDSMD, fewer than 6 per cent
of creators have attempted to exercise their revocation rights

140 Senftleben (n 111) 413–33; van Gompel et al. (n 102); Hugenholtz (n 92)
474–76.

141 van Gompel et al. (n 102); Senftleben (n 111) 429. See also, more recently,
explaining the creators’ ‘widespread reluctance to engage in contentious inter-
actions with their contractual counterpart’ by the fear of being perceived as
‘confrontational’ or ‘obstructive’, Johansson (n 109) 26.

142 Johansson (n 109) 26.
143 Id, 27.
144 Hugenholtz (n 92) 472, 476.
145 Id, 472.
146 Id, 476, with further references to van Gompel et al. (n 102).

under Article 22.147 This disparity points toward an uneven uptake
and effectiveness of the right across different jurisdictions and
sectors.148

Overall, the exercise of the revocation right remains chal-
lenging, particularly in the context of online streaming, where
it is unclear what level of exploitation qualifies as ‘sufficient’.
Because digital content can be made available instantly and
remain perpetually accessible at little or no cost, proving non-
use can be difficult.149 As a way out of the dilemma, the Dutch
study suggests that not only the continuous availability but also
the active promotion of works on streaming platforms should be
evaluated.150

Equally concerning is the limited practical implementation of
the transparency obligation. According to the aforementioned
2025 study, composers and performers who have signed a buy-
out contract rarely receive information about the revenues gener-
ated from their work.151 This lack of transparency may be partly
attributed to a significant gap in the CDSMD: although Article 19
introduces a transparency obligation, it fails to set forth penalties
or remedies in case of non-compliance.152

Finally, regarding collective bargaining, recent advancements –
such as the inclusion of remuneration adjustment mechanisms

for non-featured performers in collective bargaining agreements –
have not significantly improved the perceived bargaining power

of authors and performers in the music sector. The benefits of
such agreements appear limited: only 33 per cent of authors and
13 per cent of performers feel that they benefit from them.153

In contrast, a more promising picture arises in the audiovisual
sector, where 65 per cent of performers have reported that col-
lective agreements led to contract improvements.154 The figure
is somewhat lower for authors, with only 38 per cent confirming
benefits from collective bargaining agreements.155

B. Mandatory collective licensing and residual
remuneration rights
As an alternative to individual contractual agreements and copy-
right contract law as a tool to ensure fair remuneration, manda-
tory collective licensing can play an important role in the stream-
ing ecosystem. At the international level, collective management
as a mechanism for ensuring fair remuneration for creators was
emphasized, among other aspects, in GRULAC’s WIPO Proposal
for Analysis of Copyright Related to the Digital Environment.156 In
the EU, Article 8(2) RLRD provides for a right to a single equitable
remuneration for the use of phonograms for broadcasting or
public communication that is to be shared between the rele-
vant performers and phonogram producers.157 With regard to

147 Johansson (n 109) 30.
148 Id, 46.
149 van Gompel et al. (n 102) 97.
150 Id.
151 Id, 111. See also in this respect Johansson (n 109) 21, indicating that 64.7

per cent of signed creators still lack clear information on exploitation results
from labels.

152 Nunu et al. (n 6) 234. See also C Geiger et al., ‘Time to (Finally) Reinstall
the Author in EU Copyright Law: from Contractual Protection to Remuneration
Rights’ (2025) Innovation Law and Ethics Observatory (ILEO) Research Paper Series
No 25-05, 17. Available at SSRN: https://ssrn.com/abstract=5330841 or http://
dx.doi.org/10.2139/ssrn.5330841 (accessed October 2025).

153 Nunu et al. (n 6) 110, 235.
154 Id, 235.
155 Id.
156 GRULAC, Proposal for Analysis of Copyright Related to the Digital Environ-

ment, SCCR/43/7 (WIPO SCCR Forty-Third Session Geneva 13–17 March 2023)
para 8.

157 See also, at the international level, Article 12 of the 1961 Rome Conven-
tion on neighbouring rights and Article 15(1) of the WIPO Performances and
Phonograms Treaty (WPPT).
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the role of this provision in the music sector, arguments have
been developed to extend the field of application of this statutory
remuneration rule – and the role of CMOs exercising this right –
to certain aspects of streaming services.158 Spotify’s offer of pre-

determined playlists, for instance, could be deemed comparable
with traditional phonogram broadcasts to such an extent that
they may trigger a payment obligation under Article 8(2) RLRD
and an opportunity for CMOs to collect money from the streaming
service.159

Interestingly, a similar tendency of recourse to mandatory
collective licensing has led to the introduction of so-called
‘residual’ remuneration rights.160 Unlike Article 8(2) RLRD, this
type of right does not substitute an exclusive right by a remuner-
ation right, but co-exists with it as an unwaivable remuneration
component.161 This remuneration mechanism is called ‘residual’
or ‘additional’ because it applies in addition to any other compen-
sation agreed upon by authors and performers when transferring
their economic rights to producers in exploitation contracts.162

Residual remuneration rights are typically non-waivable and non-
transferable. They are enforced through mandatory collective
rights management.163 At EU level, a prototype of this right to
fair remuneration can be found in Article 5 RLRD, which provides
for an unwaivable ‘right to obtain an equitable remuneration
for the rental’ that ‘may be entrusted to collecting societies’
and that is retained by the author or performer who has
transferred or assigned their rental right concerning a phonogram
or an original or copy of a film to a phonogram or film
producer.164

As observed by commentators, a remuneration model based on
residual remuneration rights – an unwaivable, non-transferable
right to fair remuneration that remains in the hands of creators
after the transfer of copyright and related rights and can only be
exercised collectively – can be more effective in practice than the
assertion of individual remuneration rights granted in copyright
contract law, particularly in Member States with a robust tradition
of collective rights management.165 For authors and perform-
ers, a residual remuneration right may offer a well-functioning
alternative to royalties, which they must negotiate in individual

158 Hugenholtz (n 12).
159 Id.
160 S von Lewinski, ‘Collectivism and Its Role in the Frame of Individual

Contracts’ in J Rosén (ed), Individualism and Collectiveness in Intellectual Property
Law (Edward Elgar Cheltenham 2012), 117, 121–22. R Xalabarder Plantada, ‘The
Equitable Remuneration of Audiovisual Authors: a Proposal of Unwaivable
Remuneration Rights under Collective Management’ (2018) 56 RIDA 256.

161 R Xalabarder Plantada, ‘The Principle of Appropriate and Proportionate
Remuneration for Authors and Performers in Art.18 Copyright in the Digital
Single Market Directive. Statutory Residual Remuneration Rights for Its Effec-
tive National Implementation’ (2020) 4 InDret 1, 36. Available at https://indret.
com/wp-content/uploads/2020/10/1591.pdf (accessed October 2025).

162 For an extensive discussion of the nature of residual remuner-
ation rights, see R Xalabarder Plantada, ‘International Legal Study on
Implementing an Unwaivable Right of Audiovisual Authors to Obtain
Equitable Remuneration for the Exploitation of Their Works’ (May 2018)
45–46. Available at https://www.cisac.org/sites/main/files/files/2020-11/AV%2
BRemuneration%2BStudy-EN.pdf (accessed October 2025). Cf Xalabarder (n
161) 36; Xalabarder (n 160) 256.

163 Id.
164 Article 5(1)–(3) RLRD. Cf von Lewinski (n 160) 121–22.
165 M Leistner, ‘The Implementation of Art. 17 DSM Directive in Germany –

a Primer with Some Comparative Remarks’ (2022) 71 GRUR International 909,
913–14. Xalabarder (n 161) 35. See also, observing that such a solution ‘would
require a high level of efficiency and transparency of CMOs, in compliance with
the collective Management Directive, to mitigate the possible cost of collective
management’, The European Copyright Society, ‘Comment of the European
Copyright Society Addressing Selected Aspects of the Implementation of Arti-
cles 18 to 22 of the Directive (EU) 2019/790 on Copyright in the Digital Single
Market’ (2020) 11 JIPITEC 133, 142 (note 32).

agreements, and contract adjustment mechanisms, which they
must set in motion themselves.166

Prior to the evolution of harmonized copyright contract rules
in the CDSMD, Spain had already adopted this alternative model
in the area of video-on-demand services (VOD).167 Articles 90(4),
(6), (7) and 108(3) and (6) of the Spanish Intellectual Property
Act (TRLPI) grant authors and performers residual remuneration
rights for the making available of their audiovisual works in an
on-demand format. These rights can only be exercised through a
CMO.168

The transposition of the CDSMD into Belgian law led to the
introduction of a similar residual right for authors and performers
of both musical and audiovisual works. The Belgian Law of 19
June 2022169 grants two residual remuneration rights for the use
of works and performances on streaming platforms: one with
respect to UGC streaming platforms170 and one with respect to
fully licensed services.171 If an author or performer of a sound
or audiovisual work has assigned to a producer the right to
authorize or prohibit the communication to the public, including
making available to the public, by an information society service
provider whose primary objective, or one of the main objectives,
is the profit-oriented offering of a significant quantity of sound
and/or audiovisual works, Article XI.228/11 of the Belgian Code of
Economic Law ensures that the creator retains the right to receive
remuneration for such communication by the said information
society service provider.172 The same rule applies in the area
of UGC platforms. If authors or performers assign the right to
make their works or performances available to the public via an
OCSSP platform, Article XI.228/4 grants a residual right to receive
remuneration for such use.173 Following the described model,
these residual rights are mandatory,174 non-transferable and
non-waivable.175 They are subject to mandatory collective rights
management176 unless there already exists a collective agreement
that offers authors and performers fair remuneration.177

In addition to Belgium, Germany introduced a residual remu-
neration right for use on UGC platforms when transposing Article
17 CDSMD into national law. The German solution – leaving
fully licensed streaming services unaffected – followed from the
Act on the Copyright Liability of Online Content Sharing Service
Providers of 31 May 2021 (UrhDaG).178 Pursuant to Section 4(1)–(2)
UrhDaG, service providers that manifestly communicate to the
public content ‘in more than minor quantities’ are ‘obliged to
undertake their best efforts to acquire the contractual rights of

166 Von Lewinski (n 160) 121–22; Xalabarder (n 161) 28. Likewise arguing
in favour of a residual remuneration rights solution for the exploitation of
creators’ works on on-demand streaming platforms, see Dusollier (n 12).

167 Articles 88, 90(4), (6) and (7) and 108(3) and (6) TRLPI.
168 Articles 90(4), (6) and (7) and 108(3) and (6) TRLPI.
169 Law transposing Directive (EU) 2019/790 of the European Parliament

and of the Council of 17 April 2019 on copyright and related rights in the digital
single market and amending Directives 96/9/EC and 2001/29/EC (19 June 2022).
Available at https://www.ejustice.just.fgov.be/cgi/article_body.pl?language=
fr&pub_date=2022-08-01&caller=list&numac=2022015053 (accessed October
2025).

170 Article XI.228/4 of the Code of Economic Law.
171 Article XI.228/11 of the Code of Economic Law.
172 Article XI.228/11(1) of the Code of Economic Law.
173 Article XI.228/4(1) of the Code of Economic Law.
174 Articles XI.228/11(4) and XI.228/4(4) of the Code of Economic Law.
175 Articles XI.228/11(2) and XI.228/4(2) of the Code of Economic Law.
176 Articles XI.228/11(3) and XI.228/4(3) of the Code of Economic Law.
177 Id.
178 Act on the Copyright Liability of Online Content Sharing Service

Providers of 31 May 2021 (UrhDaG or OCSSP Act 2021), Federal Law Gazette
I, pp 1204, 1215. Available (in English translation by the Federal Ministry
of Justice) at https://www.gesetze-im-internet.de/englisch_urhdag/englisch_
urhdag.html (accessed October 2025). For a detailed analysis of Germany’s
model of national implementation of Article 17 CDSMD, see Leistner (n 165).
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use for the communication to the public of copyright-protected
works’.179 Section 4(3) then goes on to state that ‘[i]f the author
has granted a third party the right of communication to the
public of a work, the service provider must nevertheless pay the
author appropriate remuneration for the contractually authorised
communication to the public of the work’. This residual entitle-
ment to direct remuneration is non-waivable and may only be
exercised via a CMO.180 It is limited to cases where the third party
to whom the author has given the right of communication to the
public is neither a CMO nor a ‘digital distributor’.181 As Matthias
Leistner observes, this limitation is expected to significantly miti-
gate the practical implications of the residual remuneration right
in sectors where the management of relevant online content-
sharing rights is largely overseen by CMOs, such as in the case of
composers and musicians represented respectively by GEMA and
GVL.182 In these instances, the relevance of the claim is expected
to be very limited.183 However, significant opportunities for invok-
ing the residual remuneration right may still exist on the market
for royalty-free music and music featured in computer games,
which currently operate outside the CMOs sphere.184 Outside the
music sector, authors of visual works can also benefit from the
introduction of the residual remuneration right, contingent upon
relevant CMOs effectively integrating the management of this
right into their operations.185

1. Permissibility of residual remuneration rights under EU
law
Residual remuneration rights are contested. In Spain, the argu-
ment was made that such rights were illegitimate because they
amounted to de facto paying twice for the same content.186 Span-
ish courts have rejected this argument, holding that residual
remuneration rights did not amount to double payment but rather
ensured performers’ economic participation in the commercial-
ization of their performances.187 In this context, the Spanish
courts have not found it necessary to refer questions to the
CJEU. The dispute therefore only led to a national assessment of
compatibility with EU requirements and international obligations.

The reasoning of the Spanish courts is similar to lines of argu-
ment in other jurisdictions with residual remuneration rights,
such as Switzerland,188 where these rights are conceptualized as
a separate share of exploitation income, distinct from remuner-
ation for the initial grant of exploitation rights.189 Spanish legal
commentary points in the same direction, emphasizing that these

179 Section 4(1) OCSSP Act 2021.
180 Section 4(4) OCSSP Act 2021.
181 Section 4(3) OCSSP Act 2021. The term ‘digital distributor’ seems to

refer to a service provider that helps creators manage their digital exploitation
contracts without directly exploiting the rights granted to them. See Leistner
(n 165) 914.

182 Id, 913.
183 Id.
184 Id.
185 Id, 914.
186 Xalabarder (n 161) 36, with further case-law references.
187 Court of Appeals of Madrid (Sec 28), judgment no 285/2020 of 26 Febru-

ary 2020 (ECLI:ES:APM:2020:8579) (iTunes); Court of Appeals of Madrid (Sec 28),
judgment no 64/2015 of 2 March 2015 (ECLI:ES:APM:2015:6900) (Buongiorno),
confirmed on cassation appeal by Supreme Court (civil), order no 1712/2017 of
12 July 2017 (ECLI:ES:TS:2017:7230A) (Buongiorno). See also the discussion in
Xalabarder (n 161) 36.

188 Article 13a(1) of the Swiss Copyright Act (Urheberrechtsgesetz, URG).
189 Article 13a(3) of the Swiss Copyright Act. Cf Schweizerische

Eidgenossenschaft, Botschaft zur Änderung des Urheberrechtsgesetzes
sowie zur Genehmigung zweier Abkommen der Weltorganisation für geistiges
Eigentum und zu deren Umsetzung, 22 November 2017, Official Publication no
17.069, Bundesblatt 2018, 591 (623).

rights pertain to the exploitation stage rather than offering com-
pensation for the initial creative input.190 They serve separate but
interconnected purposes, facilitating both economic participation
and equitable remuneration for creators.191

However, these developments in Spain and Switzerland did
not prevent a more recent wave of challenges in the EU. In
early 2023, Google, Spotify, Meta, Sony and the local Belgian
audiovisual streaming service Streamz challenged both Belgian
residual remuneration rights192 before the country’s Constitu-
tional Court.193 The plaintiffs argue, among other things, that,
due to residual remuneration rights, authors and performers
could receive two streams of payment for the same exploitation:
contractual remuneration, which must already be ‘appropriate
and proportionate’ pursuant to Article 18 CDSMD, and extra-
contractual remuneration, paid in addition to what is provided
contractually.194 The plaintiffs also assert that both Belgian resid-
ual rights lack any basis in EU law (including Articles 17 and 18
CDSMD), culminate in impermissible partitioning of the rights of
communication and making available to the public in Article 3
ISD, undermine the freedom to provide services under Article 56
of the Treaty on the Functioning of the European Union (TFEU),
violate several fundamental rights, in particular freedom to con-
duct a business,195 and are inefficient in achieving the goal of
improving the remuneration of authors and performers.

Concerning the potential grounding of both remuneration
rights in Article 18 CDSMD, the plaintiffs contend that this pro-
vision does not establish any general principle of remuneration
outside the contractual sphere.196 According to them, Article 18
CDSMD only applies to direct contractual relationships between
authors and performers and their contracting parties (such as
record labels or producers), and therefore cannot be extended to
cover extra-contractual relationships between online platforms
on the one hand and authors/performers on the other.197

Regarding the remuneration right introduced for UGC plat-
forms such as YouTube, and the potential grounding of this right
in Article 17 CDSMD, the plaintiffs argue that this provision con-
stitutes a measure of maximum harmonization and, as such, does
not permit the introduction of additional rules, such as a special
right benefiting authors and performers.198 This was reportedly
also the position of the European Commission during the drafting
stage of the Belgian legislation, where the Commission services
concluded that Article 17 did not allow Member States to intro-
duce a remuneration right on online streaming platforms of the
type eventually implemented in Belgium.199

The plaintiffs argue, further, that the residual remuneration
right for uses by fully licensed streaming services such as Netflix

190 Xalabarder (n 161).
191 Id.
192 The right concerning UGC platforms in Article XI.228/4 of the Belgian

Code of Economic Law and the right relating to fully licensed services in Article
XI.228/11.

193 Belgian Constitutional Court, judgment no 98/2024, 26 September 2024.
Available (in French) at https://www.const-court.be/public/f/2024/2024-098f.
pdf (accessed October 2025).

194 Id, paras A.41.2.3, A.69.3 and A.71.2.1.
195 Article 16 CFR.
196 Belgian Constitutional Court, judgment no 98/2024, 26 September 2024,

para A.35.1.2.
197 Id, paras A.35.1.2, A.39.4, A.48.6 and A.69.1.
198 Id, paras A.35.1.1, A.79.1. Arguing along the same lines, see E Rosati,

‘Assessment of the Belgian Additional remuneration rights for authors and
performers (Articles 54 and 62 of the Law of 19 June 2022) in light of EU law’
(2024) 46 European Intellectual Property Review 142, 144.

199 Belgian Constitutional Court, id, paras A.37.1, B.42.3. For additional
insight into the legislative history of Belgian residual remuneration rights, see
C Geiger et al. (n 152) 28–29.
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and Spotify unduly divides the scope of the exclusive right in Arti-
cle 3 ISD into (i) a right to authorize and, correspondingly, prohibit
on the one hand, and (ii) a right to remuneration on the other.200

According to the plaintiffs, these two rights are intrinsically linked
and cannot be separated.201 The plaintiffs further observe that the
contested remuneration right does not fall within the scope of any
of the permissible exceptions and limitations listed in Article 5(3)
ISD.202

Yet another ground relied upon by the plaintiffs is that the
remuneration rights run counter to several fundamental rights
in the Charter of Fundamental Rights of the European Union
(CFR).203 More specifically, they argue that the contested residual
remuneration rights violate the freedom to conduct a business in
Article 16 CFR by requiring streaming platforms and services to
enter into two agreements, rather than one, for the same right.204

The first agreement is with the holders of derivative rights, to
whom the authors and performers have assigned their right of
communication or making available to the public.205 The second
agreement is with CMOs representing authors and performers,
covering the new inalienable and non-transferable remuneration
rights.206 As a result, pursuant to the plaintiffs, UGC platforms and
fully licensed streaming services face increased transaction costs
and uncertainty, requiring measures with significant administra-
tive and financial impacts – circumstances that, in the plaintiffs’
opinion, contradict the essence of the freedom to conduct a
business.207 The plaintiffs also advance equal treatment and non-
discrimination claims under Articles 20 and 21 CFR, arguing that
the new Belgian legislation treats service providers differently so
that one category remains able to conclude cross-border contracts
without restrictions, while services in another category, specifi-
cally streaming platforms covered by Belgian law, are no longer
able to do so.208

On 26 September 2024, the Belgian Constitutional Court stayed
the proceedings in this case and referred the above issues to the
CJEU in 10 prejudicial questions.209 It remains to be seen how the
CJEU will assess the arguments advanced by the plaintiffs. Several
third parties, intervening in the proceedings before the Belgian
Constitutional Court, submitted observations that counter each
of the plaintiffs’ arguments.

The interveners argue, in particular, that Article 17 CDSMD
cannot be considered a measure of maximum harmonization
with regard to issues it does not regulate, such as the arrange-
ments for negotiating, concluding and obtaining authorizations
by OCSSPs.210 Furthermore, they state that, in any case, the basis
of the Belgian right to remuneration for use on UGC platforms is
not Article 17 but Article 18 CDSMD.211 The latter provision – from

200 Belgian Constitutional Court, id, paras A.79.1 and A.35.1.3.
201 Id, para A.35.1.3.
202 Id, para A.48.3.
203 ‘Charter of Fundamental Rights of the European Union’ (2000) Official

Journal of the European Communities C 364, 1.
204 Belgian Constitutional Court, judgment no 98/2024, 26 September 2024,

para A.41.1.
205 Id, para A.41.1.
206 Id.
207 Id.
208 Id, para A.51.3.2.
209 Belgian Constitutional Court, judgment no 98/2024, 26 September

2024. For further analysis, see E Izyumenko, ‘Additional remuneration
rights for online streaming on reference to the CJEU’, Kluwer Copyright
Blog (30 September 2024). Available at https://copyrightblog.kluweriplaw.
com/2024/09/30/additional-remuneration-rights-for-online-streaming-on-
reference-to-the-cjeu/ (accessed October 2025).

210 Belgian Constitutional Court, judgment no 98/2024, 26 September 2024,
paras A.111.1, A.141.4, A.141.5 and A.159.2.

211 Id, paras A.116.3.1, A.121.2, A.133.1, A.133.3, A.141.4, A.155.2, A.158.2,
A.159.2 and A.163.2. Endorsing this argument, see also C Geiger et al. (n 152) 32.

the interveners’ perspective serving as the legal foundation for the
residual remuneration rights relating to both UGC platforms and
fully licensed streaming services – explicitly authorizes Member
States to employ different mechanisms to implement creators’
right to appropriate and proportionate remuneration, including
residual remuneration rights.212 The third parties add that CMOs
are considered by the European legislator to be key players in the
copyright economy and that CMOs’ tariffs are strongly regulated,
at EU and national levels.213 They also observe that EU law,
including the CDSMD, encourages the collective management of
copyright which has also been the subject of numerous CJEU
judgments.214 In this regard, the third parties stress that collective
management does not involve risks of arbitrary fees but, on the
contrary, allows for control that aims precisely to ensure that the
level of remuneration is appropriate and non-discriminatory.215

They also note that many countries in Europe, including Spain,
have introduced residual remuneration rights that must be man-
aged collectively, following the same model that underlies the new
Belgian legislation, and that none of these remuneration rights,
some of which were established years before the CDSMD, have
been declared incompatible with EU law.216 In addition, the third
parties submit that, contrary to the plaintiffs’ claims, Article 18
CDSMD does not exclusively target record labels and producers
exploiting the rights of authors and performers. By contrast, its
general wording allows Member States to interpret it more broadly
and extend its remuneration obligation to streaming platforms.217

Concerning the double-payment argument, the interveners
claim that there is no evidence of residual remuneration rights
giving rise to overpayment when they are exercised via CMOs.218

On the contrary, according to them, factual data on the function-
ing of the market confirm the need to provide creators with a non-
transferable right to remuneration.219 They note further that the
contested residual remuneration rights do not give rise to a double
payment but to two separate payments, namely (i) one to the
assignee for the exclusive right of communication to the public;
and (ii) one to authors and performers to satisfy their right to fair
remuneration.220 Regarding the claim concerning the partitioning
of the exclusive right of communication and making available to
the public, the interveners submit that the residual remuneration
right for use on fully licensed platforms is not an issue of the scope
or structure of the right granted in Article 3 ISD. Instead, it pertains
to the method of its exercise.221

Regarding the plaintiffs’ concerns about an unjustified restric-
tion of the freedom to provide services in Article 56 TFEU, the
intervening parties observe that this freedom may be limited
for overriding reasons of public interest, and that guaranteeing
appropriate and proportionate remuneration to authors and per-
formers constitutes such a reason.222 The interveners further
point out that it is highly unlikely that the additional remu-
neration mechanism would reduce the income of authors and

212 Belgian Constitutional Court, judgment no 98/2024, 26 September 2024.
Paras A.141.4, A.155.2, A.114.1, A.132, A.163.2, A.165.3 and A.167.3.

213 Id, para A.132.4.
214 Id, paras A.132.4 and A.163.2.
215 Id, para A.132.4.
216 Id, paras A.132.4 and A.163.2. See also paras A.122.2, A.132.2, A.155.2,

A.163.2 and A.167.3.
217 Id, para A.167.2. See also paras A.112.1, A.160.2 and A.165.3.
218 Id, para A.133.4.
219 Id.
220 Id, para A.144.3. See also paras A.114.1, A.119.2, A.127.2 and A.167.4.
221 Id, paras A.123.2 and A.155.2.
222 Id, paras A.120.2, A.134.1, A134.2, A.141.7, A.156.2, A.156.3, A.161.2,

A.162.2, A.164.2, A.166.2 and A.168.3.
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performers.223 On the contrary, they assert that this mechanism
is the most (if not the only) effective means of ensuring fair
remuneration,224 and that several studies and legal commentaries
support its efficacy.225

With regard to violations of fundamental rights, the interven-
ing parties submit that, just as the freedom to provide services can
be limited, the freedom to conduct a business under Article 16 CFR
can be restricted to ensure fair remuneration.226 Furthermore,
they argue that residual remuneration rights do not, in them-
selves, lead to an increase in transaction costs, since it is possible
to conclude a single agreement with one collecting society.227

According to the interveners, residual remuneration rights are
even beneficial for streaming platforms because they alleviate
the burden of addressing authors and performers individually,
which would entail much higher transaction costs.228 Addition-
ally, the interveners reiterate that the collective management of
residual remuneration rights is subject to a strict legal framework.
Even if the new remuneration rights were to enhance financial
uncertainty, this uncertainty would be inherent in the conduct of
services and a usual consequence of new legislation.229 As to the
claim of different treatment and discrimination, the interveners
add that the plaintiffs do not set out in a clear and unequivocal
manner what categories of persons, in the context of the discrim-
ination they seek to demonstrate, must be compared precisely, or
in what way the contested provisions discriminate against one of
these categories of persons in relation to other groups.230

Depending on the position the CJEU ultimately adopts in
this case, the judgment may have far-reaching consequences
for streaming remuneration systems in Europe. In addition to
its direct impact on the Belgian system, the CJEU decision may
have repercussions on the regulatory models in other EU Member
States, in particular Spain and Germany.

2. Efficacy of residual remuneration rights
Empirical evidence regarding the effectiveness of residual remu-
neration rights in countries with a long tradition of their applica-
tion, such as Spain, remains scarce. It seems that no systematic
studies have been conducted to measure their financial impact
or efficacy in enhancing performers’ and authors’ remuneration.
This lack of empirical evidence is also highlighted in the pending
Belgian case, where the plaintiffs asserted that the travaux prépara-
toires for the residual remuneration rights did not refer to expert
studies or other foundations supporting the necessity of creating
such rights to ensure appropriate remuneration.231

Given the complexity of the issue, it may be difficult to pro-
duce empirical evidence for the efficacy of residual remuneration
rights. Income streams related to online platforms are often
aggregated under broader categories in CMOs’ reports. In Spain,
for instance, the Sociedad General de Autores y Editores (SGAE)
reported significant revenues from on-demand streaming in 2023.
However, the precise contribution of residual remuneration rights

223 Id, para A.130.2.
224 Id, para A.141.6.
225 Id, paras A.141.6 and A.156.3.
226 Id, paras A.119.2, A.123.2 and A.161.2
227 Id, paras A.119.2 and A.161.2
228 Id, para A.165.2.
229 Id, para A.119.2.
230 Id, paras A.141.1, A.141.2, A.141.4, A.141.5, A.141.6, A.141.7, A.144.1,

A.165.4 and A.168.3.
231 Belgian Constitutional Court, judgment no 98/2024, 26 September 2024,

para A.83.1.

remains unclear.232 It must also be considered that, even if CMOs
demonstrate extra income attributable to residual remuneration
rights, a streaming provider paying CMOs’ fees may reduce roy-
alties in individual exploitation contracts to compensate for the
indispensable direct payment to CMOs. In Spain, for example,
the implementation of residual remuneration rights has already
reportedly influenced the terms of exploitation agreements, with
producers and platforms tending to factor residual right obli-
gations into the equation when negotiating royalties and other
forms of remuneration under the licensing agreements.233 Not
surprisingly, the plaintiffs highlighted in the Belgian case that
residual remuneration rights would not only fail to achieve the
objective of improving the remuneration situation of authors
and performers234 but also weaken the bargaining position of
creators: since they could no longer assign the income component
falling under the residual remuneration right, producers were
likely to reduce their royalty payments, given the limited scope
of transferred rights.235 In addition, the introduction of residual
remuneration rights created uncertainty in the price discussions
between producers and streaming providers, which may result in
lower overall payments.236

However, there is anecdotal evidence that many creators view
residual remuneration rights positively.237 These rights provide
periodic payments that are independent of fluctuating opportu-
nities in the creative market. For creators with irregular work
patterns, the predictable income from these rights, distributed
regularly by CMOs, can constitute an important stabilizing factor.
Furthermore, creators often view CMOs with greater confidence
than producers when it comes to ensuring a fair distribution
of revenue. In this vein, Séverine Dusollier argues that residual
remuneration rights can restore relative justice in the face of
unequal contractual relations and unite the beneficiaries of this
right against the exploiters of their works.238

C. Remunerated copyright exceptions
Next to copyright contract law and residual remuneration rights,
copyright limitations that require the payment of remuneration
can become important sources of revenue in streaming scenarios.
In addition to private copying rules that are typically accompa-
nied by levy systems in EU Member States (1), transformative
use exceptions enter the picture. While implementing Article 17
CDSMD, Germany introduced a remuneration requirement for
caricatures, parodies and pastiches on UGC platforms (2).

232 Sociedad General de Autores y Editores, Informe de gestión 2023,
59. Available at https://documentos-sgae.s3.eu-west-1.amazonaws.com/2024/
WEB/Informe_Gesti%C3%B3n23_SGAE.pdf (accessed October 2025).

233 For a similar observation with respect to ‘bestseller clauses’, see A Rubí
Puig, ‘El mecanismo de adaptación contractual del artículo 20 de la directiva
sobre derechos de autor en el mercado único digital y su transposición al
derecho español’ (2023) 73 Pe. i.: Revista de propiedad intelectual 13, observing
that producers’ investment incentives are undermined if there is a risk that
they may have to share their profits with creators.

234 Belgian Constitutional Court, judgment no 98/2024, 26 September 2024,
paras A.71.2.1 and A.87.1.

235 Id, para A.43.2.
236 Id, paras A.43.2 and A.81.2.
237 Cf Society of Audiovisual Authors, ‘Be bold and implement Article

18 with a statutory right to remuneration, advise legal experts Member
States’, 7 June 2021. Available at https://www.saa-authors.eu/en/news/702-
press-release-be-bold-and-implement-article-18-with-a-statutory-right-to-
remuneration-advise-legal-experts-member-states (accessed October 2025).
Cf Leistner (n 165) 913–14; Xalabarder (n 161) 35.

238 S Dusollier, ‘Les droits à rémunération incessibles à l’aune du droit
d’auteur européen’ (2025) 1 Auteurs & media 37, 49-50. Cf also Dusollier (n 12);
Geiger et al. (n 152); Xalabarder (n 161).
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1. Private copying
Depending on the configuration of national private use legislation
based on Article 5(2)(b) ISD, downloads made in connection with
the use of streaming services may fall within the scope of a
private copying exemption and trigger the obligation to provide
fair compensation. Many national copyright systems in the EU
impose an obligation on manufacturers and importers of relevant
blank media and copying devices – for example, smartphones
in the case of streaming services – to pay copyright levies to a
CMO.239 The manufacturers and importers are supposed to pass
on these levy costs to end users (beneficiaries of the exemption
of private copying) by adding these costs to the price of their
products.240

This private copying solution, however, has its limits. In partic-
ular, the invocation of the private copying rule is only conceivable
when the underlying streaming service offers access to legal
sources. In ACI Adam, the CJEU made it clear that it was not
possible to ‘whitewash’ downloads from an illegal file-sharing
website by invoking the exemption of digital private copying in
Article 5(2)(b) ISD.241 In this case, questions had arisen from the
Dutch regulation of private copying which, at the time, concerned
the whole spectrum of literary and artistic works, was applicable
to private users in general and covered all kinds of sources,
including unlawful sources, such as content offered on The Pirate
Bay.242

In the realm of copying from lawful sources, the question
arises whether copies produced in connection with the use of
online streaming services are subject to the private copy levy. In
France, a government report on private copying compensation243

highlighted already in 2022 that, although some rights holders
believed that ‘offline streaming copies’ – ie copies that allow users
to access online streaming content even when they are offline –
should qualify as private copies requiring compensation, these

‘tethered downloads’ were currently not covered by the private
copying exception.244 According to the report, in the absence of a
court ruling clarifying the issue, these ‘convenience copies’ likely
fell outside the scope of private copying and did not cause harm
warranting compensation.245 The report explained in this regard
that while these downloads created a copy on the subscriber’s
device, this copy could only be used in connection with the
streaming service and could not be transferred or duplicated.246

In addition, the copies were ephemeral in the sense of being tied
to the subscription.247

The question of private copying levies for offline streaming
copies also arose in the Netherlands where the Court of Appeal

239 Cf CJEU, judgment in VG Wort, Joined cases C-457/11 to C-460/11, 27 June
2013, EU:C:2013:426, paras 76–77; CJEU, judgment in Amazon v Austro-Mechana,
Case C-521/11, 11 July 2013, EU:C:2013:515, para 24; CJEU, judgment in ACI
Adam, Case C-435/12, 10 April 2014, EU:C:2014:254, para 52; CJEU, judgment
in Copydan Båndkopi v Nokia, Case C-463/12, 5 March 2015, EU:C:2015:144, para
23.

240 CJEU, judgment in Padawan v SGAE, Case C-467/08, 21 October 2010,
EU:C:2010:620, para 49; CJEU, judgment in VG Wort, Joined cases C-457/11 to
C-460/11, 27 June 2013, EU:C:2013:426, paras 76–77.

241 CJEU, judgment in ACI Adam, Case C-435/12, 10 April 2014,
EU:C:2014:254, paras 38–41.

242 For a detailed analysis of the evolution of a broad private copying
privilege in Dutch copyright law, see D Visser, ‘Private Copying’ in PB Hugenholtz
et al. (eds), A Century of Dutch Copyright Law – Auteurswet 1912–2012 (Amstelveen:
deLex 2012), 413, 413–41.

243 O Alaoui et al., Report on Private Copying Compensation (French Ministry
of Economy, Finance and Industrial and Digital Sovereignty, and Ministry of
Culture October 2022) 14.

244 Id.
245 Id.
246 Id.
247 Id.

of The Hague – based on specific statements made by the Dutch
legislator during the implementation of the ISD – ruled that
tethered downloads did not fall under the private copying reg-
ulation and, therefore, did not support a remuneration claim if
a commercial streaming provider carried out the download on
behalf of a private person. The Court lent weight to the fact that
streaming providers had the option of deleting the downloads
from the devices of subscribers at the end of the contract.248

While the judgment was based on specific statements made by
the Dutch legislator, it may have EU-wide repercussions. In July
2024, the Dutch Supreme Court referred preliminary questions to
the CJEU, seeking clarification on whether national legislation can
exclude offline streaming copies from the lump sum remuner-
ation scheme for private copying.249 The Dutch Supreme Court
also wonders whether it is relevant in this context that copyright
holders receive remuneration per offline streaming copy made or,
alternatively, based on the number of times an offline streaming
copy is played by the user of the streaming service.250 In the
light of existing CJEU case law on cloud copies (private copying
subject to remuneration affirmed),251 it cannot be ruled out that
the CJEU – unlike the Court of Appeal of The Hague – arrives at the
conclusion that tethered downloads fall under the levy scheme for
private copying and trigger an obligation to pay remuneration.

2. Transformative use exceptions
The implementation of the CDSMD into national law has shown
that the exceptions for transformative use252 listed in Article
17(7), namely exceptions for ‘quotation, criticism, review’ and ‘
use for the purpose of caricature, parody or pastiche,’ can also
be transformed into an additional source of revenue for cre-
ators. Currently, only three exceptions in the EU copyright acquis
explicitly require the payment of ‘fair compensation’ to rights
holders.253 These exceptions pertain to reprography (Article 5(2)(a)
ISD), broadcasts by social institutions pursuing non-commercial
purposes (Article 5(2)(e) ISD) and private copying (Article 5(2)(b)
ISD). However, Recital 36 ISD makes it clear that ‘Member States
may provide for fair compensation for right holders also when
applying the optional provisions on exceptions or limitations
which do not require such compensation’. National lawmakers
are thus free to evaluate case by case whether they find it nec-
essary to soften the impact of a copyright exception by adding an
obligation to pay fair remuneration.254

248 Court of Appeal of The Hague, 22 March 2022, HP Nederland, Dell and
Stobi/SONT and Stichting de Thuiskopie, ECLI:NL:GHDHA:2022:2289, paras 4.6–
4.11.

249 Dutch Supreme Court (Hoge Raad), 12 July 2024, SONT/HP Neder-
land, Dell and Stobi and Stichting de Thuiskopie/HP Nederland, Dell and Stobi,
ECLI:NL:HR:2024:1074, paras 5–6.

250 CJEU, Stichting de Thuiskopie, Case C-496/24 (pending), Request for a
preliminary ruling of 17 July 2024.

251 CJEU, judgment in Austro-Mechana/Strato, Case C-433/20, 24 March 2022,
EU:C:2022:217, paras 30–33.

252 Cf Senftleben (n 129) 485–86. As to the transformative character of UGC,
see JP Quintais, Copyright in the Age of Online Access – Alternative Compensation
Systems in EU Law (Alphen aan den Rijn: Kluwer Law International 2017), 157–
58; J-P Triaille et al., Study on the Application of Directive 2001/29/EC on Copyright
and Related Rights in the Information Society, prepared by De Wolf & Partners
in collaboration with the Centre de Recherche Information, Droit et Société
(CRIDS), University of Namur, on behalf of the European Commission (DG
Markt) (European Union Brussels 2013) 522–27 and 531–34; PB Hugenholtz and
M Senftleben, Fair Use in Europe. In Search of Flexibilities (Institute for Information
Law/VU Centre for Law and Governance Amsterdam 2011), 29–30.

253 For further discussion, see C Geiger et al., ‘Limitation-Based Remuner-
ation Rights as a Compromise between Access and Remuneration Interests in
Copyright Law: What Role for Collective Rights Management?’ in D Gervais and
JP Quintais, Collective Management of Copyright and Related Rights (4th edn, Kluwer
International 2025).

254 For an extensive discussion of how unremunerated copyright excep-
tions may be turned into a limitation-based right to remuneration and
still remain compliant with international treaty norms, see C Geiger and O
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With regard to the transformative use exceptions in Article
17(7) CDSMD, the idea of imposing a fair remuneration obligation
raised concerns about an impediment of internet users’ free-
dom of expression.255 With regard to caricatures, parodies and
pastiches on UGC platforms, Germany nonetheless followed the
‘remunerated exception’ model. Sections 5(2) and 21(1) UrhDaG
stipulate that OCSSPs must pay appropriate remuneration for the
communication to the public of (parts of) protected works that
users embed in caricatures, parodies and pastiches and upload to
the platform. The entitlement to remuneration is unwaivable. It
can only be exercised via a CMO.256

While this German approach extends the remuneration obli-
gation to all types of caricatures, parodies and pastiches, a less
radical alternative is conceivable. This would involve distinguish-
ing between traditional parodies, caricatures and quotations that
would remain free,257 and a flexible concept of ‘pastiche’ that
would entail the payment of fair compensation for forms of
transformative use going beyond the traditional notions of par-
ody, caricature and quotation. Applying this distinction, the pas-
tiche exception becomes a broad use privilege covering various
forms of content remixes and mash-ups outside the realm of
parody, caricature and quotation. Even user creations with a
relatively weak transformative character could be regarded as
valid pastiches.258 The pastiche exception would thus function as
a ‘catch-all’ umbrella clause going beyond the more specific con-
cepts of parody, caricature and quotation.259 As a countermove,
it would be flanked by a fair compensation requirement that
softens potential detriment resulting from the expansion of the
freedom to share user-generated pastices. Without compensation,
a broad pastiche concept including ’mildly’ transformative con-
tent remixes and mash-ups might be considered impermissible
altogether because it corrodes the exclusive rights of authors and
performers.260 In essence, then, the payment of fair compensation
mitigates conflicts between the societal interest in transformative
use and the enhancement of freedom of expression, and the
reward and incentive rationales underlying the grant of copyright
and related rights.261 The payment of fair compensation renders

Bulayenko, ‘Creating Statutory Remuneration Rights in Copyright Law: What
Policy Options under the International Legal Framework?’ in H Grosse Ruse-
Khan and A Metzger (eds) Intellectual Property Ordering Beyond Borders (Cambridge
University Press Cambridge 2022), 408, 446 et seq.

255 See, eg, M Becker et al., ‘Positionspapier der Urheberrechtswissenschaft
Zitate und Parodien müssen vergütungsfrei bleiben!’ Available at
https://www.uni-trier.de/fileadmin/fb5/prof/ZIV014/Positionspapier_der_
Urheberrechtswissenschaft_Keine_Verg%C3%BCtungspflicht_f%C3%BCr_
Zitate_und_Parodien.pdf (accessed October 2025).

256 Section 5(2) OCSSP Act 2021.
257 Cf CJEU, judgment in Painer, Case C-145/10, 1 December 2011,

EU:C:2011:798, para 133; CJEU, judgment in Deckmyn, Case C-201/13, 3 Septem-
ber 2014, EU:C:2014:2132, paras 23–26.

258 Senftleben (n 122).
259 Id. Cf the preliminary questions posed by the German Federal Supreme

Court in CJEU, Case C-590/23, Pelham II, referring to ‘pastiche’ as a potential
‘catch-all’ provision for artistic use, and Advocate General Emiliou in Pelham II,
Case C-590/23, 17 June 2025, EU:C:2025:452, paras 81–83, adopting a narrower
definition of pastiche, making it conditional upon the requirement of stylistic
imitation. With regard to the pastiche debate in EU copyright law, see M
Senftleben, ‘User-Generated Content – towards a New Use Privilege in EU
Copyright Law’ in T Aplin (ed) Research Handbook on IP and Digital Technologies
(Edward Elgar Cheltenham 2020) 136; E Hudson, ‘The Pastiche Exception in
Copyright Law: a Case of Mashed-Up Drafting?’ (2017) 4 Intellectual Property
Quarterly 346; and S Jacques, ‘The Parody Exception: Revisiting the Case for a
Distinct Pastiche Exception’, Kluwer Copyright Blog (5 October 2023), available
at https://copyrightblog.kluweriplaw.com/2023/10/05/the-parody-exception-
revisiting-the-case-for-a-distinct-pastiche-exception/ (accessed October
2025).

260 Senftleben (n 122).
261 Senftleben (n 259) 136–62; JC Ginsburg, ‘Fair Use for Free, or Permitted-

but-Paid?’ (2015) 29(3) Berkeley Technology Law Journal 1383; C Geiger, ‘Statutory
Licences as Enabler of Creative Uses’ in RM Hilty and K-C Liu (eds), Remu-
neration of Copyright Owners (Berlin/Heidelberg, Springer 2017) 305; C Geiger
and E Izyumenko, ‘Towards a European “Fair Use” Grounded in Freedom of

the pastiche exception capable of alleviating the blocking effect
of exclusive rights while offering room for creative derivatives
of protected third-party content and allowing creators to benefit
from the protection of their material interests.262

Admittedly, the need to distinguish between unremunerated
transformative use, such as UGC constituting a permissible par-
ody, caricature or quotation, and remunerated forms, such as
pastiche, may raise difficult delineation issues when the collective
claim to remuneration must be operationalized in practice.263

However, it must not be overlooked that fair compensation sys-
tems, such as the levy system for private copying, is based on a
lump sum approach. In practice, it is conceivable to calculate the
average share of quotations, parodies, caricatures and pastiches
in user uploads. Based on this general assessment, an appropriate
lump sum remuneration can be determined.

A final problem arising from a remunerated pastiche regime
(and the broader German approach including parody and cari-
cature as well) concerns a disparity that it creates within the
system of transformative use exceptions. While offline parodies,
caricatures and pastiches do not require fair compensation, cor-
responding online uses trigger a payment obligation.264 Revisiting
the German solution from this perspective, however, it must not
be overlooked that the remuneration claim arose in the specific
context of UGC streaming and served the purpose of solving
the value gap problem underlying the legislative process lead-
ing to the adoption of Article 17 CDSMD.265 The specific focus
on online parodies, caricatures and pastiches uploaded to UGC
platforms, thus, can be justified against the background of active
UGC exploitation in the online environment. Accordingly, it is
consistent to oblige OCSSPs to pay fair compensation for the
dissemination of parodies, caricatures and pastiches that have
been uploaded by users. They can derive this contribution to fair
remuneration from advertising revenue or pass on the costs to
platform users.266 With regard to analogue parodies, caricatures
and pastiches, it seems difficult to demonstrate a similar pressing
need for fair compensation. Arguably, a comparable systematic
exploitation of transformative UGC is missing.

IV. Producers’ situation
Recent studies indicate that not only individual authors and
performers but also independent audiovisual producers may be
confronted with a weak bargaining position and an unfavourable
remuneration situation, including buy-out contracts.267 Rights
clearance at industry level may make it difficult not only for
individual creators but also for small producers to obtain a fair
return on their investment of time and money. In the EU debate,
this dilemma of small producers has been contrasted with the
surge in the audiovisual streaming market led by large global
players.268 In addition to buy-outs, long-term licensing contracts
with streaming platforms and full intellectual property transfers

Expression’ (2019) 35 American University International Law Review 1, 57–58;
S Karapapa, ‘Remunerated Exceptions’ in Defences to Copyright Infringement:
Creativity, Innovation and Freedom on the Internet (Oxford Academic Oxford, 21 May
2020).

262 Senftleben (n 259) 136–62; Ginsburg (n 261) 1416; Geiger (n 261).
263 Leistner (n 165) 914.
264 Id.
265 Cf. Senftleben (n 122) 301–03.
266 Cf. Senftleben (n 259).
267 European Commission (n 3) 5, 39–42, 45; European Commission, Europe’s

Media in the Digital Decade: An Action Plan to Support Recovery and Transformation,
COM/2020/784 final (3 December 2020); Carre et al. (n 11) 53; Nunu et al. (n 6)
119–64, 237–38.

268 Nunu et al. (n 6) 237.
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may make it difficult for producers to fully benefit from stream-
ing exploitation.269 Performance-based additional remunerations
are rarely granted.270 Limited transparency regarding the perfor-
mance of streamed content and reluctance to share comprehen-
sive audience data further darken the horizon for producers.271

Against this background, the European Commission warned
that current practices of streamers could weaken the position
of European audiovisual producers and allow non-EU players to
gain exclusive control over the exploitation of European works.
272 These concerns were reinforced by a 2025 study stating that
global streaming platforms typically rely on a commissioning
model to finance TV fiction in particular.273 Under this model,
streamers acquire full or substantial ownership of the rights to
the content they fund – even when the work has been partially or
entirely developed by producers themselves.274 The study high-
lighted that such arrangements significantly weakened the nego-
tiating position of audiovisual producers.275 Limited financing
options and scarce opportunities to obtain commissioned work
make it difficult for producers to secure more favourable contrac-
tual terms.276 In some Member States, restricted access to public
support and funding further undermines producers’ bargaining
power, entrenching problematic contractual practices within the
industry.277 Additionally, many producers reported issues with
contractual terms on choice of law and jurisdiction, noting that
agreements were typically governed by US law, making it difficult
to prevail in legal disputes.278 Finally, the 2025 study noted that
audiovisual producers frequently faced barriers to earning future
revenue.279 This was especially the case when streamers retained
rights to spin-offs, merchandise or additional seasons – particu-
larly when they assumed full control of production.280 Producers
also encountered obstacles when attempting to move projects
to alternative platforms when original partners discontinued the
collaboration, resulting in delays and missed opportunities to
maximize the value of productions.281 In the light of these dif-
ficulties and contractual imbalances, the 2025 study concludes
that the increasing dominance of powerful non-European entities
in rights ownership, coupled with limited transparency and rising
production costs, challenges the resilience and cultural richness
of the EU’s audiovisual sector.282

Within the realm of copyright law, these findings give rise to
the question whether the CDSMD safeguards of copyright con-
tract law should be extended to small and medium-sized inde-
pendent producers. Addressing remuneration and transparency
issues experienced by authors and performers,283 Articles 18–23
CDSMD could serve as a template to improve the situation of
small producers. Some EU Member States have already taken

269 European Commission (n 3) 43; Nunu et al. (n 6) 157–58.
270 Id, 44.
271 Id, 44; Nunu et al. (n 6) 136, 162.
272 European Commission, Directorate-General for Communications Net-

works, Content and Technology, Study on Contractual Practices Affecting the Trans-
fer of Copyright and Related Rights and the Creators and Producers’ Ability to Exploit
Their Rights, No 2023-031, under Framework Contract CNECT/2022/OP/0036
(Ares Brussels 19 October 2023) 7.

273 Nunu et al. (n 6) 157.
274 Id, 157, 162.
275 Id, 157.
276 Id, 158.
277 Id.
278 Id, 142, 162.
279 Id, 159.
280 Id.
281 Id.
282 Id, 161.
283 European Commission (n 272) 10; Nunu et al. (n 6) 207.

steps to extend certain mandatory CDSMD safeguards to audio-
visual producers.284 In Denmark, for instance, the transparency
obligation under the Danish Copyright Act applies not only to
creators but also to producers.285 Ireland grants producers equal
access to rules on fair remuneration and contract revocation.286

Building on this momentum, the EU legislator could consider
harmonizing certain protections for small and medium-sized pro-
ducers, especially when national precursors demonstrate positive
outcomes.287

V. Conclusion
In sum, the analysis of current fair remuneration tools in EU
copyright law yields mixed results. The safeguards of copyright
contract law often remain ineffective in practice. The burden of
proving an insufficient remuneration and fears of blacklisting in
small creative communities can easily thwart the objective to
redistribute streaming revenue in favour of individual creators.
Copyright contract law forces creators to claim a larger share
from exploiters of their works. The harmonized remuneration
rules predominantly serve as corrective instruments ex post. With
authors and performers hesitating to enforce fair remuneration
rights, the practical impact remains limited. Much depends on the
willingness of the creative industry to share streaming royalties
with creators.

In contrast to copyright contract law, mandatory collective
licensing seems to have a remarkable potential to channel
streaming revenue directly to individual creators. Once remu-
neration rights are mandatory, unwaivable, non-transferable and
subject to collective rights management, authors and performers
no longer have to claim fair remuneration individually from
producers on which they may depend for future work. Mandatory
collective licensing obligations can ensure that streaming revenue
flows directly to authors and performers in accordance with the
repartitioning schemes of CMOs. From this perspective, reliance
on mandatory collective licensing, for instance in the context
of residual remuneration rights, appears more promising than
abstract fair remuneration rights in copyright contract law.
Mandatory collective rights management can also play a central
role in the area of remunerated copyright exceptions. In streaming
contexts, particular attention should be devoted to levy systems
for private copying that cover offline streaming copies and lump
sum remuneration schemes for broad pastiche rules that exempt
various forms of user-generated content remixes and mash-ups
from the control of rights holders.

Finally, recent studies highlight that, similar to authors and
performers, small and medium-sized independent producers may
have a weak bargaining position in the streaming ecosystem.
Consequently, they may have to accept unfavourable remunera-
tion terms, including buy-out clauses. Further research seems
necessary to clarify whether fair remuneration mechanisms
that have been developed for authors and performers should
be extended to producers.

284 Nunu et al. (n 6) 210.
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