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21. Civil enforcement of anti-discrimination
legislation: Some perspectives on locus standl,
evidence and remedies

Sébastien De Rey and Petra Foubert!

1. INTRODUCTION: A TWOFOLD WAY OF ENFORCING ANTI-
DISCRIMINATION LAW

In contemporary European legal discourse, anti-discrimination law typically refers to a pleth-
ora of legal provisions interfering with two main types of legal relationships: the vertical
relationship connecting authorities with their citizens on the one hand (mainly governed by
public law), and the horizontal relationship between private parties on the other (governed by
private law).?

With respect to vertical relationships, legal provisions — often of a constitutional nature —
have recognized, for a number of decades already, the related principles of equal treatment
and non-discrimination.? Examples of such provisions can be found on European and national
levels.* Article 10 of the Treaty on the Functioning of the European Union (TFEU)? requires
that the EU [i]n defining and implementing its policies and activities, [...] shall aim to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation’. Article 10 of the Belgian Constitution requests that Belgians be ‘equal before the
law’ and that ‘equality between women and men is guaranteed’. Enforcement of such public
law provisions is typically effectuated by national constitutional and administrative courts
and, within the European context, by the Court of Justice of the European Union (CJEU) and
the European Court of Human Rights (ECtHR). Cases are often brought by public (enforce-
ment) bodies in the public interest. In various legal systems, also private parties have locus

! This chapter was finalized in April 2021 and is part of the EW.O. ‘Project on the Enforcement
of Non-Discrimination Law (PENDL): design of a legal framework for evidence and remedies’
(no. GO78520N).

2 Elise Muir, ‘The Transformative Function of EU Equality Law’ [2013] 5&6 European Review
of Private Law 1231, 1233-1235.

3 For examples of constitutional protection of equal treatment and non-discrimination, see eg
Jody Heymann, Aleta Sprague and Amy Raub, Advancing Equality: How Constitutional Rights
Can Make a Difference Worldwide (University of California Press 2020).

4 Some provisions feature a closed list of protected grounds, other have an open-ended list (or
even no list at all). Janneke Gerards, Judicial Review in Equal Treatment Cases (Martinus Nijhoff
2005) 16—18; Tarunabh Khaitan, A Theory of Discrimination Law (OUP 2015) 49-50.

3 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ
C326/47.
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418 Research handbook on European anti-discrimination law

standi and can apply before constitutional and/or administrative courts for violation of con-
stitutional equality provisions, thereby fusing elements of private and public enforcement.®

Anti-discrimination law that targets horizontal relationships between private parties is
more recent.’” The principles of equal treatment and non-discrimination that first typically gov-
erned vertical relationships inspired, from the 1970s onwards, the creation of specific national
anti-discrimination legislation of secondary level.® EU directives in particular have required
the Member States to prohibit discrimination in a number of areas, including employment
and the provision of goods and services, based on six specific grounds.” More specifically,
EU law currently prohibits sex discrimination both in employment (Recast Equal Treatment
Directive)'? and with regard to the access to and supply of goods and services (Goods and
Services Directive).!! Discrimination based on race and ethnic origin is also forbidden, not
only with regard to employment and goods and services but also in the areas of social protec-
tion, social advantages and education (Racial Equality Directive).!? Discrimination based on
religion or belief, disability, age or sexual orientation is only prohibited in the employment
field (Employment Equality Directive).!*> However, some Member States have gone beyond
the requirements of these directives by extending the prohibition to other areas and/or other
grounds of protection.!*

All these directives include a number of provisions that relate to enforcement of the
non-discrimination principle, although the terminology differs.!> The Racial Equality and

6 Christopher Hodges, ‘Public and Private Enforcement: The Practical Implications for Policy
Architecture’ in Roger Brownsword, Hans W Micklitz, Leone Niglia and Stephen Weatherill (eds),
The Foundations of European Private Law (Hart 2011) 437, 438.

7 Muir (n 2) 1233-1245.

8 Bruno De Witte, ‘From a “Common Principle of Equality” to “European Antidiscrimination
Law’”’ [2010] 53 American Behavioral Scientist 1715, 1715-1720; Sara Benedi Lahuerta, ‘Taking
EU Equality Law to the Next Level: In Search of Coherence’ [2016] 7 European Labour LJ 348,
351.

° Note that the adoption in 1965 of the United Nations International Convention on the
Elimination of Racial Discrimination already led a number of Member States to forbid racial
discrimination in their national legislation. See Mark Bell, Anti-Discrimination Law and the
European Union (OUP 2002) 58-59.

10 Directive 2006/54/EC on the implementation of the principle of equal opportunities and
equal treatment of men and women in matters of employment and occupation (recast) [2006] OJ
1.204/23.

I Directive 2004/113/EC implementing the principle of equal treatment between men and
women in the access to and supply of goods and services [2004] OJ L373/37.

12 Directive 2000/43/EC implementing the principle of equal treatment between persons irre-
spective of racial or ethnic origin [2000] OJ L180/22.

13 Directive 2000/78/EC establishing a general framework for equal treatment in employment
and occupation [2000] OJ L303/16.

14 For an overview of the material scope and the grounds protected in anti-discrimination legis-
lation of EU Member States, see Isabelle Chopin and Catharina Germaine, A comparative analysis
of non-discrimination law in Europe 2019, European Commission (Publications Office of the EU
2019) 12-15 and 55-67 www.equalitylaw.eu/publications/comparative-analyses.

15 Romanita Iordache and Iustina Ionescu, ‘Discrimination and Its Sanctions — Symbolic vs.
Effective Remedies in European Anti-Discrimination Law’ [2014] European Anti-Discrimination
L Rev 11, 12.
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Employment Equality Directives, for example, both include an identical provision that con-
cerns ‘defence of rights’

1.  Member States shall ensure that judicial and/or administrative procedures, including where
they deem it appropriate conciliation procedures, for the enforcement of obligations under this
Directive are available to all persons who consider themselves wronged by failure to apply the
principle of equal treatment to them, even after the relationship in which the discrimination is
alleged to have occurred has ended.

2.  Member States shall ensure that associations, organisations or other legal entities, which have,
in accordance with the criteria laid down by their national law, a legitimate interest in ensur-
ing that the provisions of this Directive are complied with, may engage, either on behalf or
in support of the complainant, with his or her approval, in any judicial and/or administrative
procedure provided for the enforcement of obligations under this Directive.

3. Paragraphs 1 and 2 are without prejudice to national rules relating to time limits for bringing
actions as regards the principle of equality of treatment.'®

The Recast Equal Treatment and the Goods and Services Directives feature corresponding,
yet not identical, provisions.!” When it comes to remedies, Paragraph 35 of the Preamble to the
Recast Equal Treatment Directive requires ‘effective, proportionate and dissuasive penalties’,
whereas Article 18 provides for ‘compensation or reparation’ and Article 25 introduces the
notion of ‘penalties’. The Goods and Services Directive refers to ‘penalties’ (Article 14) and to
‘compensation’ and ‘reparation’ (Article 8(2)). Article 15 of the Racial Equality Directive and
Article 17 of the Employment Equality Directive require ‘sanctions’ and ‘compensation’. In
addition, all directives include the same requirement for the Member States to introduce into
their civil procedure the principle of the shift of the burden of proof.'8

The above provisions approach the enforcement of the principle of equal treatment from a
variety of angles.'® A distinction can be made between civil/criminal/administrative remedies
and sanctions, victim-focused/perpetrator-focused/broader remedies aimed at societal impact,
non-punitive/punitive remedies and sanctions, and backward/forward-looking remedies and
sanctions. Also, all these enforcement measures allow both public and private enforcement
of EU anti-discrimination legislation.”® Public enforcement, which primarily emphasizes

16° Art 7 Racial Equality Directive; Art 9 Employment Equality Directive.

17 Comp Art 17 Recast Equal Treatment Directive; Art 8 Goods and Services Directive.

18 Art 8(1) Racial Equality Directive; Art 10(1) Employment Equality Directive; Art 19(1) Recast
Equal Treatment Directive; and Art 9(1) Goods and Services Directive.

19 Jordache and Ionescu (n 15) 12; see also Susanne Burri, Linda Senden and Alexandra Timmer,
A Comparative Analysis of Gender Equality Law in Europe 2019, European Network of Legal
Experts in gender equality and non-discrimination, European Commission (Publications Office
of the EU 2020) 100 https://op.europa.eu/en/publication-detail/-/publication/6a2591d1-8€7b-11ea
-812f-0laa75ed71al.

20 Jules Stuyck, ‘Enforcement and Compliance: An EU Law Perspective’ in Roger Brownsword,
Hans W Micklitz, Leone Niglia and Stephen Weatherill (eds), The Foundations of European
Private Law (Hart 2011) 513, 514 and 525-526. For an early work on the distinction between
private and public/administrative enforcement of rules that concern discrimination by private
persons, in the context of the US legal order, see Michael A Bamberger and Nathan Lewin,
“The Right to Equal Treatment: Administrative Enforcement of Antidiscrimination Legislation’
[1961] 73 Harvard L Rev 526-589. See also Elise Muir and Bruno De Witte, ‘The Procedural
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deterrence,?! may take the form, for example, of criminal or administrative sanctions and rem-
edies.?? Private enforcement, in terms of civil remedies imposed by civil courts, is essentially
more victim-focused, with remedies of a more personal nature. These include, for example,
bringing discrimination to an end, restoring the status quo ante and ensuring compensation,
relief and redress for harm caused.?® Recent research has shown, however, that such private
enforcement of anti-discrimination provisions, which focuses primarily on compensation
and rectification rather than on deterrence,?* is often ineffective.”” Very few cases make it
to court?® and even fewer lead to convictions.?” The reasons for this are numerous, including
legal and non-legal issues. Among the legal issues, an important problem relates to national
civil procedure.?® Indeed, obstacles are reported regarding the discriminatee’s locus standi,
evidence rules and remedies available under national law.?’

This chapter therefore focuses on EU and national civil enforcement of anti-discrimina-
tion legislation. It first presents the legal framework on civil enforcement, both on EU and
national levels. The focus is on the locus standi of discriminatees, evidence (production and
means) and remedies (Section 2). Subsequently, the chapter provides a diagnosis of this legal
framework by identifying bottlenecks when it is turned to judicial practice (Section 3). The
conclusion briefly sums up the most important findings of this chapter and advances some
perspectives for further research, taking into account recent developments in general private
law (Section 4).

2. LEGAL FRAMEWORK FOR CIVIL ENFORCEMENT: LOCUS
STANDI, EVIDENCE AND REMEDIES

EU directives have prescribed a number of guarantees that must make sure that civil enforce-
ment of anti-discrimination rules is effective, thereby forcing certain minimum standards

and Institutional Dimension of EU Anti-Discrimination Law’ in Lucia Serena Rossi and Federico
Casolari (eds), The Principle of Equality in EU Law (Springer 2017) 133, 139-143.

2l Hodges (n 6) 438.

22 For some recent national examples, see Chopin and Germaine (n 14) 99-103. See as well
Christa Tobler, Remedies and Sanctions in EU Non-Discrimination Law, European Network of
Legal Experts in the non-discrimination field, European Commission (Publications Office of the
EU 2005) www.equalitylaw.eu/downloads/2508-remedies-and-sanctions-in-ec-non-discrimina-
tion-law-en.

23 Jordache and Ionescu (n 15) 13.

24 Hodges (n 6) 438.

2 Eg Sara Benedi Lahuerta (n 8) 349; Marie Mercat-Bruns, David B Oppenheimer and
Cady Sartorius (eds), Comparative Perspectives on the Enforcement and Effectiveness of
Antidiscrimination Law: Challenges and Innovative Tools, in Tus Comparatum — Global Studies
in Comparative Law, Vol 28 (Springer 2018) 5.

26 Eg Chopin and Germaine (n 14) 83.

27 Barbara Havelkova and Mathias Mdschel, ‘Anti-Discrimination Law’s Fit into Civil Law
Jurisdictions and the Factors Influencing It’ in Barbara Havelkova and Mathias Moschel (eds),
Anti-Discrimination Law in Civil Law Jurisdictions (OUP 2019) 1, 13.

28 Havelkova and Mdschel (n 27) 12.

2% Eg Chopin and Germaine (n 14) 83ff; Burri, Senden and Timmer (n 19) 131ff.
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on national private and procedural law. The section below briefly discusses the relevant EU
provisions and their implementation in the Member States.

2.1 At the EU Level

To the present day, there is no such thing as EU private law on enforcement of anti-dis-
crimination legislation. To which extent discriminatees have locus standi; how and to which
degree they have to prove the alleged discrimination (ie division of the burden of proof); and
which remedies are available to them — all these issues are settled more or less separately in
each Member State in accordance with national law.3? This is self-evident, as EU competence
with respect to private law enforcement is limited.’! Nevertheless, EU anti-discrimination
legislation does provide minimal guidance and, doing so, impacts upon national private and
procedural law.

With regard to the discriminatee’s locus standi the directives are quite succinct: Member
States must ensure that judicial and/or administrative procedures are available. This leaves
the Member States a great deal of discretion. In all respects, it is clear that prescription peri-
ods remain within the Member States’ competence.3? Individual enforcement in courts by
the discriminatee seems the main idea behind the guidance that the directives provide. As
a consequence, it remains unclear, for example, to which extent settlement can replace or
supplement in-court enforcement.>® However, the discriminatee’s locus standi is improved
by a prohibition of victimization,3* as well as the directives’ requirement that associations,

30 On the national autonomy of the Member States with respect to civil procedure, see eg Ianika
Tsankova and Martin Gramatikov, ‘A Critical Note on Two EU Principles: Proceduralist View on
the Draft Common Frame of Reference’ in Roger Brownsword, Hans W Micklitz, Leone Niglia
and Stephen Weatherill (eds), The Foundations of European Private Law (Hart 2011) 421-435.

31 Stuyck (n 20) 515ff.

32 Art 7 Racial Equality Directive; Art 9 Employment Equality Directive; Art 17 Recast Equal
Treatment Directive; Art 8 Goods and Services Directive. See in-text citation (n 16).

3 Doctrine on the matter is mainly American and Australian. Eg Michael Z Green, ‘Tackling
Employment Discrimination with ADR: Does Mediation Offer a Shield for the Haves or Real
Opportunity for the Have-Nots?” [2005] Berkeley Journal of Employment and Labor Law 321-
361; Dominique Allen, ‘In Defence of Settlement: Resolving Discrimination Complaints by
Agreement’ [2014] International Journal of Discrimination and the Law 199-220. The CJEU has
decided that the Racial Equality Directive, read in light of Art 47 CFR (the right to an effective
remedy), precludes a national law that offers the defendant the possibility ‘to acquiesce to the
claim for compensation made by the applicant, without being required to give the reasons for that
acquiescence or to base its decision on a ground relied on by the latter, or recognise the existence
of the discrimination alleged’ (para 25). The CJEU added that ‘the payment of a sum of money
alone, even where it is the sum claimed by the claimant, is not such as to ensure effective judicial
protection for a person who requests a finding that there was a breach of his or her right to equal
treatment derived from that directive, in particular where the primary interest of that person is not
economic but rather to obtain a ruling on the reality of the facts alleged against the defendant and
their legal classification’ (para 47). Case C-30/19 Diskrimineringsombudsmannen v Braathens
Regional Aviation AB.

34 Art 9 Racial Equality Directive; Art 11 Employment Equality Directive; Art 24 Recast Equal
Treatment Directive; Art 10 Goods and Services Directive.

Sébastien De Re
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organizations or other legal entities with a legitimate interest must be able to engage in the
procedure.® The conditions for such engagement are left for the Member States to decide. Yet,
the CJEU has clarified in Feryn that the Racial Equality Directive ‘does not preclude Member
States from laying down, in their national legislation, the right for associations [...] to bring
legal or administrative proceedings [...] without acting in the name of a specific complainant
or in the absence of an identifiable complainant’.3¢ For the time being, there is no requirement
for Member States to install collective redress mechanisms.

Regarding means of evidence, the directives remain silent, leaving this entirely to the
Member States. When it comes to the burden of proof, the CJEU already ruled in the 1980s
that the directives on equal treatment for male and female workers should be interpreted ‘as
implying adjustments to national rules on the burden of proof in special cases where such
adjustments are necessary for the effective implementation of the principle of equality’.?” In
subsequent case law, the CJEU developed the idea that the burden of proof is to be shifted to
the respondent when a prima facie case of discrimination is brought. That is to say, the dis-
criminatee is required to initially establish the facts from which it may be presumed that there
has been direct or indirect discrimination. It is then for the defendant to prove that there has
been no discrimination.3® Eventually, this rule was laid down in the EU directives.*’

As to the remedies that should be made available in discrimination cases, all directives cur-
rently suggest a concern to combine the objective of compensation for the harm done to the
victim with the broader (public) concern to punish as well as dissuade.*' The Racial Equality
and Employment Equality Directives refer to ‘sanctions, which may comprise the payment of
compensation to the victim’ and which should be ‘effective, proportionate and dissuasive’.*?
The more recent Goods and Services and Recast Equal Treatment Directives hold a similar

article that refers to ‘penalties’,*? yet also comprise a more general provision on dissuasive and

3 In-text citation (n 16). See also Evelyn Ellis and Philippa Watson, EU Anti-Discrimination
Law (2nd edn, OUP 2012) 313-314.

36 Case C-54/07 Centrum voor Gelijkheid van Kansen en voor Racismebestrijding v Feryn
[2008] ECR I1-05187, para 27.

37 Case 109/88 Handels- og Kontorfunktionerernes Forbund 1 Danmark v Dansk
Arbejdsgiverforening, acting on behalf of Danfoss [1989] ECR 03199, para 14.

38 On this evolution, see eg Ellis and Watson (n 35) 158ff; Julie Ringelheim, ‘The Burden of
Proof in Anti-Discrimination Proceedings. A Focus on Belgium, France and Ireland’ [2019]
European Equality L Rev 49ff.

3 Eg case C-104/10 Patrick Kelly v National University of Ireland [2011] ECR 1-06813, paras
30-32; case C-381/99 Susanna Brunnhofer v Bank der osterreichischen Postsparkasse AG [2001]
ECR 1-04961, paras 58—62.

40 Seen 18.

41 The rules were initially designed to serve a primarily penalizing purpose, see Elise Muir, EU
Equality Law: The First Fundamental Rights Policy of the EU (OUP 2018) 154. Yet already in
1984, the CJEU clarified that Member States should adopt measures which are sufficiently effec-
tive, but remain free to choose between the different solutions, ‘for example, provisions requiring
the employer to offer a post to the candidate discriminated against or giving the candidate ade-
quate financial compensation’ (Case 14/83 von Colson and Kamann v Land Nordrhein-Westfalen
[1984] ECR 01891, para 18).

42 Art 15 Racial Equality Directive; Art 17 Employment Equality Directive.

43 Art 14 Goods and Services Directive; Art 25 Recast Equal Treatment Directive
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proportionate compensation and reparation, which may not be restricted by ‘the fixing of a

prior upper limit’.**

2.2 At the National Level

Member States have responded to the requirements set forth by EU anti-discrimination leg-
islation in different ways. The implementation of the Recast Equal Treatment Directive can
serve as an example.

Locus standi for individual applicants in national courts is generally guaranteed, yet access
to courts may be impacted in practice by diverse difficulties and barriers at the national level,
ranging from the unavailability of legal aid (eg Austria, Lithuania, Luxembourg, Romania)
or very short time limits for initiating proceedings (eg Germany, United Kingdom) to lack of
skilled advice and assistance (eg Greece, United Kingdom).*> The requirement that associa-
tions, organizations or other legal entities must be able to engage in the procedure has been met
to different degrees by the Member States.*® Involved organizations typically include trade
unions and non-governmental organizations, but also the equality bodies that the Member
States must set up under the anti-discrimination directives.*’ The role of the organizations
can be either to bring cases in their own name, represent discriminatees or merely assist
and advise them.*® Up until now, only a few Member States allow collective actions (Czech
Republic, France, the Netherlands, United Kingdom).*

With regard to the burden of proof, Member States have introduced the required shift in
civil (procedure) codes (eg the Czech Republic), labour (procedure) codes (eg France and
Luxembourg) or in specific anti-discrimination legislation (eg Belgium and Germany). The
exact formulation of the requirement varies widely, resulting in different interpretations
throughout the EU.’° Given the absence of any guideline in the EU directives, the type of

4 Art 8(2) Goods and Services Directive; Art 18 Recast Equal Treatment Directive.

4 Burri, Senden and Timmer (n 19) 138-141; ICF, Final Report — Study to support the evalu-
ation of the relevant provisions in Directive 2006/54/EC implementing the Treaty principle on
‘equal pay for equal work or work of equal value’, European Commission (Publications Office of
the EU 2020) 91-93.

46 ICF (n 45) 89-96.

47 ICF (n 45) 90; Art 13 Racial Equality Directive; Art 20 Recast Equal Treatment Directive;
Art 12 Goods and Services Directive. The Employment Equality Directive does not mention the
establishment of an equality body. For more info on equality bodies, Niall Crowley, Equality
Bodies Making a Difference, European Network of Legal Experts in gender equality and non-
discrimination, European Commission (Publications Office of the EU 2018).

48 Note that the anti-discrimination directives do not provide that the equality bodies must be
given the powers to represent discriminatees in court or bring claims in their own name. See Sara
Benedi Lahuerta, this volume.

49 Burri, Senden and Timmer (n 19) 142-143; ICF (n 45) 90.

50 Burri, Senden and Timmer (n 19) 132—133; Petra Foubert, The Enforcement of the Principle
of Equal Pay for Equal Work or Work of Equal Value. A Legal Analysis of the Situation in the EU
Member States, Iceland, Liechtenstein and Norway, European Network of Legal Experts in gen-
der equality and non-discrimination, European Commission (Publications Office of the EU 2017)
50-51; Panos Kapotas, ‘Reversing the Burden of Proof in Discrimination Cases: A Losing Battle?’
[2017] 3 International Labor Rights Case Law 442, 446.
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evidence that should be presented to the national courts differs from one country to another.
Often all legitimately obtained evidence may be produced, dependent on its acceptance by
the courts.’! Commonly accepted means of evidence include written documents, audio/video
recordings and expert witness statements.”> Member States may also explicitly allow statistics
to be used in discrimination cases (eg Belgium).>3

Also with respect to remedies, different approaches can be identified.* In a first type of
legal systems (eg Cyprus, Malta, Romania), the national legislator does not provide for any
specific remedies. That is to say, the remedies available in discrimination cases are subject to
the general private law rules on tort> and breach of contract, depending on the (extra)contrac-
tual nature of the case. In a second type of legal systems (eg Germany and the Netherlands),
the legislator introduced specific remedies designed for anti-discrimination cases. A third
type of legal systems adopts an intermediate approach. In Belgium, for example, the discrimi-
natee can rely either on the general remedies for tortious or contractual liability or on the spe-
cific remedies introduced by the anti-discrimination Acts, including a pre-defined lump sum,
injunctions under penalty payments, invalidity of discriminatory provisions and the publica-
tion of the court’s decision.”®

3. DIAGNOSIS OF CIVIL ENFORCEMENT OF ANTI-
DISCRIMINATION LEGISLATION

When looking at the judicial implementation of this legislative framework, a ‘mixed picture’
emerges.”’ Reports have revealed that civil enforcement of anti-discrimination legislation
remains problematic.’® Key issues arise regarding locus standi, evidence and remedies.

31 Foubert (n 50) 51.

52 Ringelheim (n 38) 56.

33 ICF (n 45) 100; Ringelheim (n 38) 57. See eg Recital 15 Racial Equality Directive.

54 Foubert (n 50) 65fF.

33 In this paper, the notion of ‘law of torts’ also covers the notion of ‘extra-contractual liability’
in (continental) civil law systems. The same is true for ‘tort’ and ‘delict’.

6 General Anti-Discrimination Act 2007; Racial Equality Act 2007 and Gender Equality Act
2007. See Belgian OJ 30 May 2007.

57 In general, see De Witte (n 8) 1715-1720. On the national level, see eg Emmanuelle Bribosia
and Isabelle Rorive, ‘Belgium’ in Marie Mercat-Bruns, David B Oppenheimer and Cady Sartorius
(eds), Comparative Perspectives on the Enforcement and Effectiveness of Antidiscrimination
Law: Challenges and Innovative Tools, in Tus Comparatum — Global Studies in Comparative Law,
Vol 28 (Springer 2018) 43, 46.

38 See Foubert (n 50); Lilla Farkas and Orlagh O’Farrell, Reversing the Burden of Proof: Practical
Dilemmas at the European and National Level, European Network of Legal Experts in the nondis-
crimination field, European Commission, 2014; EU Fundamental Rights Agency (FRA), Access
to Justice in Cases of Discrimination in the EU: Steps to Further Equality (Publications Office of
the European Union); Milieu Ltd, Comparative Study on Access to Justice in Gender Equality and
Anti-Discrimination Law. Synthesis Report, European Commission Contract No VC/2009/0288,
2011.
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3.1 Locus Standi

EU equality legislation, like traditional anti-discrimination legislation more generally, is
mainly focused on enforcement on a micro-level, through individual litigation, that is, one
discriminatee who brings a lawsuit against a discriminator.”® Taking into account that dis-
crimination often affects multiple individuals at the same time, as well as the fact that dis-
criminatees tend to face considerable difficulties (both legal and non-legal) to pursue their
individual claims in court, arguments have been made in favour of enhancing collective
redress mechanisms in anti-discrimination cases,® just like in more market-oriented areas.%!
Such collective redress covers a wide range of mechanisms including, for example, the so-
called actio popularis, which enables citizens and/or certain organizations to sue in the public
interest, as well as class actions, where one or a few individuals sue on behalf of a number of
similarly situated discriminatees.®?> Collective redress mechanisms may also be better suited
to tackle instances of systemic discrimination,®® which are characterized by the presence, in
society or in organizations, of (intended or unintended) discriminatory trends and patterns
that cannot be traced back to one single actor.®

3.2 Evidence
It follows from the above-mentioned rule on the shift of the burden of proof® that the dis-

criminatee has to trigger the evidence machinery by establishing facts which give rise to the
presumption that there has been discrimination. From that moment, the onus shifts onto the

% Eg Ronald Craig, Systemic Discrimination in Employment and the Promotion of Ethnic
Equality (Martinus Nijhoff 2007) 125-126; Dominique Allen, ‘Remedying Discrimination: The
Limits of the Law and the Need for a Systemic Approach’ [2010] U Tas L Rev 83, 86-87.

60 Eg Sara Benedi Lahuerta, ‘Enforcing EU Equality Law Through Collective Redress: Lagging
Behind?’ [2018] CMLRev 783-818.

61 Recommendation 2013/396 on common principles for injunctive and compensatory collective
redress mechanisms in the Member States concerning violations of rights granted under Union
Law. Recital 7 mentions: ‘Amongst those areas where the supplementary private enforcement of
rights granted under Union law in the form of collective redress is of value, are consumer pro-
tection, competition, environment protection, protection of personal data, financial services leg-
islation and investor protection.” See also Directive 2020/1828 on representative actions for the
protection of the collective interests of consumers and repealing Directive 2009/22/EC.

2 Benedi Lahuerta (n 60) 787-788. Do note that in Feryn (Case C-54/07 Centrum voor gelijk-
heid van kansen en voor racismebestrijding v Firma Feryn NV [2008] ECR 1-05187) the CJEU has
de facto accepted an actio popularis.

63 Systemic discrimination is a concept that has been used in legal and social science literature.
It may also be referred to as ‘structural discrimination’ or ‘institutional discrimination’. Craig (n
59) 91-92. On the importance of the actio popularis mechanism to fight systemic discrimination,
in particular in education, see Lilla Farkas, ‘Limited Enforcement Possibilities under European
Anti-Discrimination Legislation — A Case Study of Procedural Novelties: Actio Popularis Action
in Hungary’ [2010] Erasmus L Rev 181-196.

64 For more information, see Julie Ringelheim, ‘Entry: Discrimination’ in John Solomos (ed),
The Routledge Encyclopedia of Race and Racism (Routledge 2025, forthcoming).

5 Seen 18.
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alleged discriminator. As clarified by the CJEU, the appreciation of the facts from which it
may be presumed that there has been discrimination is a matter for national judicial or other
competent bodies, in accordance with national law or practice.%®

However, the exact requirements for establishing facts from which it may be presumed that
there has been discrimination are not easy to assess. Indeed, national courts are often uncer-
tain about what amounts to a prima facie case of discrimination and how to successfully rebut
this presumption.%” The courts lack guidance as to how much evidence is required for the
burden to shift, and are left with a large margin of appreciation. Consequently, the application
of this rule varies widely, both within®® and across Member States.®® This undermines legal
certainty for both discriminatee and discriminator. Hence, whilst the rule on the burden of
proof may seem simple and attractive at first sight, on closer examination, its practical appli-
cation turns out to be ticklish and remains a major source of frustration, for both parties.”
In more general terms, evaluation reports reveal that in some Member States, courts seem to
favour a strict interpretation of this evidence rule because they feel uncomfortable with rules
deviating from ordinary evidence rules they are used to.”! Some national courts even revert
to interpretations that reduce the meaning of this rule to an empty box, thereby confronting
the discriminatee with a high(er) burden of proof than provided for by EU law.”? As a conse-
quence, proving discrimination in court remains a major hurdle for claimants.”® On the other
side, alleged discriminators also face difficulties in the application of this evidence rule. As
soon as the burden of proof shifts, the discriminator is required to prove that there has been
no discrimination. Allegedly, such proof does not imply the production of negative evidence,
but rather of proof that the contested act is based on elements that are not related to any dis-
crimination. Turning this requirement to judicial practice, it is, however, not always easy to
produce these elements.

The effectiveness of civil enforcement of anti-discrimination legislation is not only influ-
enced by the shift of the burden of proof but also by the means of evidence available for both
parties in legal proceedings. The main difficulty lies with the fact that in many discrimination
cases, unequivocal evidence is not available. Moreover, where available, it is often exclusively
in the hands of the alleged discriminator.”* Although EU anti-discrimination legislation holds

66 Eg Kelly (n 39) para 31. This has also been stated in the preamble of the directives, see Recital
15 of the Race Equality Directive; Recital 15 of the Employment Equality Directive; Recital 30 of
the Recast Equal Treatment Directive.

67 Kristin Henrard, ‘The Effective Protection Against Discrimination and the Bruden of Proof:
Evaluating the CJEU’s Guidance Through the Lens of Race’ in Uladzislau Belavusau and Kristin
Henrard (eds), EU Anti-Discrimination Law Beyond Gender (Hart 2019) 95, 101.

8 See eg the case of Belgium: Commission for the Evaluation of Federal Anti-Discrimination
Legislation, First Report (‘Evaluatiecommissie federale wetgeving ter bestrijding van discrimi-
natie, Eerste evaluatieverslag’), February 2017, para 292 (www.unia.be/files/Documenten/
Aanbevelingen-advies/Evaluatiecommissie_federale_wetgeving_ter_bestrijding_van_discrimi-
natie.pdf).

% Milieu (n 58) 23-26.

70 See eg Kapotas (n 50) 444-447.

7! For Belgium, see eg Federal Evaluation Commission (n 68) para 297.

2 Foubert (n 50) 51.

73 Ringelheim (n 38) 51.

74 See eg, Henrard (n 67) 96.
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no clear solution for this issue, the CJEU has provided guidance on how to assess this bot-
tleneck. Indeed, in Kelly” and Meister,’® it ruled that EU law does not entitle discriminatees
to obtain the disclosure of information capable of constituting facts from which it may be pre-
sumed that there has been discrimination, such as information on whether another applicant
was recruited or on the qualifications of other applicants. However, in both cases, the Court
held that a defendant’s refusal to disclose information may compromise the achievement of
the objectives pursued by the directives and deprive the burden of proof provision of its effec-
tiveness.”” Therefore, the CJEU held that such refusal is among the factors that national courts
need to take into account when establishing the facts from which discrimination may be pre-
sumed to have taken place.”® However, in this respect, national courts should also have regard
to personal data protection norms.” Indeed, in Accept, the CJIEU confirmed that the rule on
the burden of proof ‘would not require evidence impossible to adduce without interfering with
the right to privacy’.8°

Given the difficulties that arise with the information in the hands of the discriminator, other
means of evidence are conceivable to facilitate proof of discrimination. For instance, recital
15 of the Racial Equality and the Employment Equality Directives specifies that national
rules on evidence ‘may provide, in particular, for indirect discrimination to be established
by any means including on the basis of statistical evidence’. At the national level, the avail-
ability of statistics as means of evidence may be either confirmed by statutory provisions (eg
Belgium)®! or case law (eg France).8? The successful use of statistical data in discrimination
cases is illustrated in litigation before supranational courts, like the CJEU®? and also the
ECtHR.%* However, reports reveal that in various Member States statistical data are rarely
used in legal practice to support discrimination claims.®> That is not entirely surprising. First
of all, discriminatees face practical difficulties in collecting and processing the necessary

75 Kelly (n 39) paras 38 and 48.

76 Case C-415/10 Galina Meister v Speech Design Carrier Systems GmbH [2012] para 46.

77 Kelly (n 39) para 39 and 54; Meister (n 76) para 40.

78 Meister (n 76) paras 42 and 45. On this case law, see Florence Benoit-Rohmer, ‘Lessons from
the Recent Case Law of the EU Court of Justice on the Principle of Non-Discrimination’ in Lucia
Serena Rossi and Frederico Casolari (eds), The Principle of Equality in EU Law (Springer 2017)
151, 163.

7 Comp Ringelheim (n 38) 62.

80 Case C-81/12 Asociatia Accept v Consiliul National pentru Combaterea Discrimindrii [2013]
para 59.

81 Art 28(3) General Anti-Discrimination Federal Act, Art 30(3) Racial Equality Federal Act
and Art 33(3) Federal Gender Act.

82 Court of Cassation, Social Chamber, 15 December 2011, No K 10-15873; Court of Cassation,
First Civil Chamber, 9 November 2016, Nos 15-24.207 to 15-25.877.

83 Eg case 170/84 Bilka-Kaufhaus GmbH v Karin Weber von Hartz [1986] ECR 01607; case
C-167/97 Regina v Secretary of State for Employment, ex parte Nicole Seymour-Smith and Laura
Perez [1999] ECR 1-00623; case C-300/06 Ursula Vofs v Land Berlin [2007] ECR 1-10573.

84 Eg DH and others v Czech Republic App no 57325/00 (ECtHR, 13 November 2007); Zarb
Adami v Malta App no 17209/02 (ECtHR, 20 June 2006); Di Trizio v Switzerland App no 7186/09
(ECtHR, 2 February 2016).

85 For Belgium, see Report of the Federal Evaluation Commission (n 68) paras 303 and 311.
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data.® In Minoo Schuch-Ghannadan,®’ the CJEU has sought to mitigate these practical dif-
ficulties. It held that where the workers alleging indirect discrimination have no or little access
to statistics or facts on workers specifically concerned by the national legislation at stake, they
should be allowed to present general statistical data on the employment market of the Member
State. A second reason for the unsuccessful use of statistics in discrimination cases is that
judges experience (methodological) difficulties in assessing and interpreting submitted statis-
tics.38 Yet, according to the CJEU in Enderby, ‘it is for the national court to assess whether it
may take into account those statistics, that is to say, whether they cover enough individuals,
whether they illustrate purely fortuitous or short-term phenomena, and whether, in general,
they appear significant’.%

Other evidence that is conceivable for the particular context of discrimination cases con-
sists in public statements made by the alleged discriminator, even though such statements are
not addressed to the discriminatee.’® In Feryn, the Court was ready to accept that statements
in the media

by which an employer lets it be known that under its recruitment policy it will not recruit any
employees of a certain ethnic or racial origin are sufficient for a presumption of the existence of a
recruitment policy which is directly discriminatory [...]. It is then for that employer to prove that
there was no breach of the principle of equal treatment. It can do so by showing that the undertak-
ing’s actual recruitment practice does not correspond to those statements.”!

86 Member States tend not to have a coherent and systematic approach to equality data collec-
tion. High Level Group on Non-Discrimination, Equality and Diversity. Subgroup on Equality
Data, Guidelines on Improving the Collection and Use of Equality Data (European Commission
2018) 5.

87 Case C-274/18 Minoo Schuch-Ghannadan v Medizinische Universitit Wien [2016] para
55-57.

8 For Belgium, see Isabelle Rorive and Véronique van der Plancke, ‘Quels dispositifs pour prou-
ver la discrimination?’ in Christian Bayart, Stefan Sottiaux and Sébastien Van Drooghenbroeck
(eds), Les nouvelles lois luttant contre la discrimination (die Keure 2008) 415, 448-486.

89 Case C-127/92 Dr Pamela Mary Enderby v Frenchay Health Authority and Secretary of State
for Health [1993] ECR 1-05535, para 17.

9 Henrard (n 67) 99.

91 Feryn (n 62) para 34. See also Asociatia Accept (n 80) para 53. In the latter case, the CJEU
was asked to determine, in essence, whether Articles 2(2) and 10(1) of the Employment Equality
Directive ‘must be interpreted as meaning that facts such as those from which the dispute in the
main proceedings arises are capable of amounting to “facts from which it may be presumed that
there has been ... discrimination” as regards a professional football club, even though the state-
ments at issue come from a person presenting himself and being perceived in the media and by the
public as playing a leading role in that club, without, however, necessarily having the legal capac-
ity to bind it or to represent it in recruitment matters’ (para 40). The CJEU held that the national
courts may take into account the perception of the public or social groups, and whether or not the
employer has clearly distanced itself from the statements (paras 50-51).
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Apart from statistics and public statements, situation testing has also been brought forward
as a possible means of evidence, although it is still controversial in various legal systems.??

So, whilst EU legislation and case law do provide some guidance, it has been argued that
more specific means of evidence have not yet been sufficiently disclosed in national litigation
procedures,” whilst a clear general legal framework and guidance for the national courts on
these means of evidence are lacking.

3.3 Remedies

The EU anti-discrimination directives do not prescribe a specific sanction, penalty or remedy
to be taken by Member States in the event of discrimination. They leave them free to choose
between different solutions suitable for achieving the objective of the directives, depending on
different situations which may arise.’* However, each remedy stipulated by national legislation
should individually fulfil the criteria of effectiveness, proportionality and dissuasiveness.’?
According to the CJEU, ‘a purely symbolic sanction cannot be regarded as being compatible
with the correct and effective implementation’ of the directives.”®

It has been said that, from a civil law perspective, the prevailing idea is that discrimina-
tion is an infringement of personal rights; hence the most commonly made choice is that of
national remedies which offer relief and redress.”” Although not yet confirmed by empirical
studies, it is generally speculated that in discrimination litigation before civil courts, mon-
etary damages are the most frequently awarded remedy.”® Where financial compensation is
applied, the CJEU requires that it must be adequate, ‘in that it must enable the loss and dam-
age actually sustained as a result of the discriminatory dismissal to be made good in full
in accordance with the applicable national rules’.®® It follows that the victim should also be
entitled to compensation for non-pecuniary loss, which has forced some Member States to
make an exception to their clear reservations against compensation for this type of loss (eg

92 Situation testing consists in a real-life experiment aimed at testing the selection practices of
employers or providers of goods or services in order to ascertain whether they are tainted by dis-
crimination. See eg Ringelheim (n 38) 70ff; Isabelle Rorive, Proving Discrimination Cases: The
Role of Situation Testing (Center for Equal Rights and Migration Policy Group, Brussels, 2009).
In France, eg, situation testing was admitted by the Cour de Cassation in criminal proceedings,
see Julie Ringelhein and Véronique van der Plancke, ‘Prouver la discrimination en justice’ in Julie
Ringelheim and Patrick Wautelet (eds), Comprendre et pratiquer le droit de la lutte contre les
discriminations (Anthémis 2018) 137, 158.

93 Rorive and van der Plancke (n 88) 431.

% Eg von Colson and Kamann (n 41) para 18; case C-271/91 Marshall v Southampton and
South-West Hampshire Area Health Authority [1993] ECR 1-04367, para 23; case C-460/06
Nadine Paquay v Société d’architectes Hoet + Minne SPRL [2007] ECR 1-08511, para 44; and
case C-407/14 Maria Auxiliadora Arjona Camacho v Securitas Seguridad Espariia, SA [2015] para
30.

9 Asociatia Accept (n 80) para 69. See also lordache and Ionescu (n 15) 23.

% Asociatia Accept (n 80) para 64, in particular on the Employment Equality Directive.

97 Jordache and Ionescu (n 15) 13; see also Burri, Senden and Timmer (n 19) 100.

98 Allen (n 59) 88; Foubert (n 50) 65ff; Iordache and Ionescu (n 15) 14.

9 Eg Marshall (n 94) para 26; Paquay (n 94) para 46; and Arjona Camacho (n 94) para 33.
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Germany).!%° Nevertheless, in many civil law systems, it appears to be hard to obtain gener-
ous monetary compensation in discrimination cases.!?! To ease the victim’s needs, some legal
systems, such as Belgium,'? entitle the discriminatee to claim lump-sum damages once dis-
criminatory treatment has been found by the court. However, the arbitrary fixation of these
lump-sum damages and the impossibility to adjust their amounts depending on the charac-
teristics of the perpetrator (eg private person or large enterprise) are questionable. As a con-
sequence, one might wonder whether monetary damages generally meet the requirements of
being effective, proportionate and dissuasive.'?3

A second critique relates to the needs of the victims. Empirical studies reveal that for any
reputational damage, infringement of personal identity or dignity, the victim may attach
more importance to remedies in a form other than the payment of a sum of money.!* This
is particularly true for emotional harm, since this type of harm does not (directly) affect
the aggrieved party’s property. These victims may have a need for acknowledgement of vic-
timhood and harmful consequences suffered by the harmful treatment, rather than a need
for money.!% Arguably, money is not always the answer to the victim’s complaint. As dem-
onstrated by general national private law remedies for tortious or contractual liability, civil
remedies are far from limited to monetary damages.'’® Also in the implementation of EU
anti-discrimination directives, Member States provide for other types of civil remedies than
monetary damages, including orders annulling the discriminatory provision in a contract or
another legal act (eg Belgium, France, Romania, Spain), injunctions to cease the discrimina-
tion (eg Bulgaria, Belgium, Germany, Hungary, Spain), orders to set up a diversity or equality
plan or to remove acts and effects of discrimination (Italy, Spain, United Kingdom), tempo-
rary exclusion from public procurement, allowances or financial benefits (eg Portugal), reinte-
gration of an employee after discriminatory dismissal (eg Spain and the Netherlands),!%’ the

100 Eo Moritz Zoppel, Europdische Diskriminierungsverbote und Privatrecht (Mohr Siebeck
2015) 154-157; Nobert Reich, ‘Effective Private Law Remedies in Discrimination Cases’ in Reiner
Schulze (ed), Non-Discrimination in European Private Law (Mohr Siebeck 2011) 57, 71.

101 Mercat-Bruns, Oppenheimer and Sartorius (n 25) 7-8. See also Havelkova and Méschel (n 6)
12.

102 Art 18 General Anti-Discrimination Act; Art 16 Racial Equality Act; and Art 23 Gender
Equality Act.

103 Tn some Member States, monetary damages have been criticized as not meeting the require-
ments of effectiveness, proportionality and dissuasiveness. For Belgium, see Report of the Federal
Evaluation Commission (n 68) paras 321ff.

104 To the best of our knowledge, so far there has been no empirical survey on this topic for
discrimination cases in particular, but on civil wrongs in general, see eg Liesbeth Hulst and
Arno Akkermans, ‘Can Money Symbolize Acknowledgment? How Victims’ Relatives Perceive
Monetary Awards for Their Emotional Harm’ [2011] Psychol Inj L 245-262.

105 For instance, see Robyn Carroll and Normann Witzleb, ‘It’s Not Just about the Money —
Enhancing the Vindicatory Effect of Private Law Remedies’ [2011] Monash U L Rev 216.

106 Bg Jiirgen Basedow, Klaus J Hopt, Reinhard Zimmermann and Andreas Stier (eds), Max
Planck Encyclopedia of European Private Law (OUP 2012), v° Reparation in kind, 1453.

107 In the early 1980s the CJEU clarified that the early directive on equal treatment of male and
female workers ‘does not require discrimination on grounds of sex regarding access to employ-
ment to be made the subject of a sanction by way of an obligation imposed upon the employer
who is the author of the discrimination to conclude a contract of employment with the candidate
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adoption of a declaratory judgment by raising an action for discrimination (eg Croatia) or the
publication of the respondents’ statements or the court’s decision (eg Belgium, Croatia, Italy,
Romania, Slovakia).l%8 In some eastern EU Member States, apologies have been advanced as
a remedy for discrimination as well.'% Also in discrimination cases, the injured party may
have a need or desire for apologies where his identity, social standing or personal integrity has
been affected, within society, a community or particular group.''® Apologies could be consid-
ered as one of the answers in the quest for so-called ‘forward-looking remedies’, indicating
commitment to tackle the pervasive effects of discrimination by not only responding to the
victim’s suffering but investing as well in prevention, education and awareness-raising.!!! In
more general terms, alternative non-monetary remedies could meet the need for sanctions that
are more tailored to the characteristics of the perpetrator (eg when lump-sum damages are too
low), the need for remedies that prevent a repetition of discrimination (such as diversity plans)
and more deterring sanctions (such as reintegration after discriminatory dismissal).

4. CONCLUDING CONSIDERATIONS FOR FURTHER RESEARCH

During the previous decades, EU Member States’ anti-discrimination law has been instigated
and/or profoundly shaped by EU law. In an attempt to safeguard its enforcement in private
relationships, EU law has broken into general national private and procedural law and has
imposed a number of minimum requirements that EU Member States must meet. As a con-
sequence, national rules on locus standi, evidence and remedies to be used in discrimination
cases feature characteristics imposed by EU directives that do not necessarily match the more
general national procedural rules and principles.

discriminated against’ (von Colson and Kamann (n 14) para 19). It has been concluded that the EU
principle of non-discrimination therefore does not impose an obligation on the Member States to
provide for a duty to contract, at least not in the employment sector (Reich (n 100) 59). Hence, the
availability of such a remedy is a matter for national law. Where a few Member States provide for
a remedy to force the perpetrator to contract with the victim, especially in the employment sector
by way of reintegration (eg Spain, France, see Mercat-Bruns, Oppenheimer and Sartorius (n 25)
464, for France: Genevieve Viney, Patrice Jourdain and Suzanne Carval, Les effets de la respon-
sabilité, in Traité de droit civil (LGDJ 2017) no 39), in the greater part of the Member States a
remedy forcing the perpetrator to enter into a contract is considered highly controversial and there-
fore usually refuted (eg Belgium, Denmark: For Belgium, see, for example, Nathalie Van Leuven,
Contracten en mensenrechten (Intersentia 2009) 119; Denmark: Mercat-Bruns, Oppenheimer
and Sartorius (n 25) 182; Germany: on this controversial remedy, see Zoppel (n 100) 181ff; Jan
Busche, ‘Effektive Rechtsdurchsetzung und Saktionen bei Verletzung richtliniendeterminierter
Diskriminierungsverbote’ in Stefan Leible (ed), Diskriminierungsschutz durch Privatrecht (Sellier
2006) 159, 165 and 171ff).

108 For an overview, see, for example, Iordache and Ionescu (n 15) 15; Mercat-Bruns, Oppenheimer
and Sartorius (n 25); Burri, Senden and Timmer (n 19) 100-101. See also Tobler (n 22).

109 For example: Croatia, the Czech Republic, Hungary, Latvia, Romania and Slovakia (see
Iordache and Ionescu (n 15) 15).

110 See, for example, Alfred Allen, Dianne McKillop and Robyn Carroll, ‘Parties’ Perceptions of
Apologies in Resolving Equal Opportunity Complaints’ [2010] Psychiatry, Psychology and L 538.

11 On the need for this kind of remedy, see eg lordache and Ionescu (n 15) 19.
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Recent findings have highlighted that enforcement of anti-discrimination provisions, as
shaped by EU law, is defective. Until now, this problem has been researched mostly within
the context of the anti-discrimination law niche, which tends to be influenced by concepts and
ideas of public law. When it comes to enforcement of anti-discrimination rules in private rela-
tionships, however, one should not forget about the lex generalis that underpins such private
relationships, that is, the general national private law rules. Over the last decades, simultane-
ously with but separate from the development of anti-discrimination law, this lex generalis
has also generated tools to enhance civil enforcement. Court-ordered apologies would be an
example of such a development. Critics might argue that such an ‘apologies order’ might
circumvent the EU directives’ requirement that sanctions for discrimination should be ‘dis-
suasive’. However, case law on court-ordered apologies from outside the EU reveals interest-
ing examples.!!? For instance, in Burns v Radio 2UE Sydney Pty Ltd & Orse (No 2), the New
South Wales Administrative Decisions Tribunal required two radio presenters, who made
discriminatory comments about homosexuals during the radio show, to broadcast their apolo-
gies at fixed times, whilst the radio station had to publish apologies in different newspapers.!!3
For the presenters, such a remedy is quite a deterrent — as it also interferes with their freedom
of expression. At the same time it also resolves the practical and procedural difficulties of
awarding monetary damages to all homosexual listeners.

More generally, we argue that in research on civil enforcement of anti-discrimination law,
a (re)connection with the general private law rules could be sought.!' Indeed, rather than
focusing exclusively on specific anti-discrimination rules (leges speciales), civil enforcement
of anti-discrimination law could be more closely aligned with and rely to a greater extent
on private law instruments (lex generalis). On the issues at stake — locus standi, evidence
and remedies — private law might provide ways to strengthen the civil enforcement of anti-
discrimination legislation. Until now, however, it seems that within many Member States and
especially on the EU level, private law evolutions and solutions have remained largely unno-
ticed within the anti-discrimination debate.

112 Eg Robyn Carroll, ‘The Ordered “Apology” as a Remedy under Anti-Discrimination
Legislation in Australia: An Exercise in Futility?” in R Weaver and F Lichere (eds), Recognition
and Enforcement of Judgements (Presses Universitaires Aix-Marseille 2010) 362, 368ff. For a
recent overview, see Sébastien De Rey, ‘Court-Ordered Apologies under the Law of Torts?
Non-Monetary Relief for Emotional Harm: A Comparative Outlook from a Western European
Perspective’ in Robyn Carroll, Prue Vines and Nicola Brutti (eds), Apologies in the Legal Arena:
A Comparative Perspective (Padua Press 2021) forthcoming.

113 12005] NSWADT 24 (16 February 2005).

114 On this (re)connection, see also Zoppel (n 100) 2ff; Stefan Leible and Monika Schlachter
(eds), Diskriminierungsschutz durch Privatrecht (Sellier 2006).
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