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This article explores the real-world impact of Directive (EU) 2021/2101 on Public
Country-by-Country (CbC) Reporting, with particular attention to how external
stakeholders engage with and interpret the published data. It argues that multinational
enterprises (MNEs) must not only comply with the disclosure obligations but also actively
manage the narrative and reputational implications that arise in an environment of
heightened tax transparency. The analysis identifies three principal risks for MNEs
resulting from the Directive’s application and demonstrates that these risks stem from its
legislative design. In light of this, the article stresses the importance of precise regulatory
drafting to ensure legal certainty and a balance between transparency and MNEs’
fundamental rights - such as the freedom to conduct a business and property rights. Five
structural shortcomings in the Directive are examined in detail, and recommendations
are put forward to address them. These suggestions rely on a combination of hard law
reforms and soft law guidance at EU level to mitigate the identified risks and enhance the
Directive’s effectiveness.
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1. Introduction

The landscape of international corporate taxation in the European Union is currently under-
going a profound and unprecedented transformation, building on earlier transparency and
public reporting initiatives developed over many years - including sector-specific public
country-by-country (CbC) reporting requirements for extractive industries' and banks.>?
This evolution was significantly accelerated and broadened by the OECD’s Base Erosion and
Profit Shifting (BEPS) Project, which culminated in 2015 with Action 13 introducing a com-
prehensive (albeit confidential) CbC reporting framework for all large multinational groups.*

Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual finan-
cial statements, consolidated financial statements and related reports of certain types of undertakings,
amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council
Directives 78/660/EEC and 83/349/EEC, OJ L 182 (2013), 19 (introducing country-specific reporting for
extractive and logging industries).

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity
of credit institutions and the prudential supervision of credit institutions and investment firms, amending
Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC, OJ L 176 (2013), 338.

This “concerted international push” reflects both longer-standing transparency measures and a decade-
long evolution in tax policy. The policy lineage of public CbC reporting can be traced back to pre-BEPS
initiatives, including the OECD’s work on harmful tax practices and transparency since the late 1990s
(Harmful Tax Competition: An Emerging Global Issue, OECD Publishing 1998), as well as the above-
mentioned EU measures. The movement gained strong political momentum in the aftermath of the
2008 financial crisis, fuelled by public outrage over corporate tax scandals and media exposés such as
the “LuxLeaks” (2014), “Panama Papers” (2016) and “Paradise Papers” (2017). This heightened scrutiny
culminated in the OECD/G20’s Base Erosion and Profit Shifting (BEPS) Project.

See OECD, Transfer Pricing Documentation and Country-by-Country Reporting, Action 13 - 2015 Final
Report (OECD Publg. 2015).
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Crucially, however, in a departure from the OECD’s original CbC reporting framework -
primarily designed as a confidential risk assessment tool for tax authorities® — the European
Union has introduced a paradigm shift in direct tax transparency through public CbC
reporting for all large multinational groups, making most — previously confidential - CbC
data publicly accessible. In a nutshell, this significant evolution has emerged within the
European Union through the adoption of the EU Public Country-by-Country (Public CbC)
Reporting Directive.® As this regime applies, in principle, to companies with financial years
beginning on or after 22 June 2024, most multinational enterprises (MNEs) are now cur-
rently navigating their first mandatory reporting cycle.®

This mandatory regime, however, did not emerge in a vacuum. To fully contextualize public
CbC reporting, many MNEs had previously engaged in voluntary tax transparency initia-
tives, such as the public release of CbC reports, often driven by growing environmental,
social, and governance (ESG) demands and broader stakeholder pressure® for corporate
responsibility.!” These efforts occurred alongside broader initiatives like the purely volun-
tary Global Reporting Initiative (GRI) 207: Tax Standard" and the adoption of robust Tax

5. See OECD, Country-by-Country Reporting: Handbook on Effective Tax Risk Assessment (OECD 2017).

6. Directive (EU) 2021/2101 of the European Parliament and of the Council of 24 November 2021 amend-
ing Directive 2013/34/EU as regards disclosure of income tax information by certain undertakings and
branches, OJ L 429 (2021), 1.

7. This excludes the so-called early adopters, notably Romania (for financial years starting on or after
1 January 2023), Croatia and Bulgaria (for financial years starting on or after 1 January 2024) and Sweden
(for financial years starting on or after 31 May 2024).

8. Beyond the European Union, other countries have also introduced public tax transparency measures,
though with varying scope. Australia has implemented a broad public CbC reporting regime for large
multinational enterprises (MNEs), which became effective for reporting periods starting from 1 July
2024. Moldova has also approved public CbC reporting, with its provisions having taken effect on
1 January 2025. The United States has a public disclosure requirement specifically for companies in the
extractive industries under section 1504 of the Dodd-Frank Act, and Canada similarly mandates pub-
lic reporting of payments to governments by its extractive sector entities under the Extractive Sector
Transparency Measures Act (ESTMA).

9. Giulia Aliprandi et al., Public Country-by-Country Reports: A New Database (EU Tax Observatory 2022)
(“For example, in 2022 a large number of Amazon’s shareholders presented a proposal in the company’s
annual meeting for the board to release a tax transparency report. Shortly after, Cisco and Microsoft
received similar proposals.”).

10. For examples of voluntarily published CbC data, see Giulia Aliprandi et al., Public Country-by-Country
Reports: A New Database (EU Tax Observatory 2022). In this publication, it is observed that “[t]he num-
ber of companies voluntarily publishing this data has been steadily increasing [...] Over 90 reports have
been collected for the 2020 fiscal year, compared with 20 for the 2018 fiscal year.”

11. For the Global Reporting Initiative (GRI) 207: Tax Standard, see Glob. Rep. Initiative [GRI], GRI 207:
Tax 2019 (2019), https://www.globalreporting.org/pdf.ashx?id=12434&page=9. This standard combines
qualitative management approach disclosures with quantitative CbC data. The management disclosures
require a narrative on an organization’s: (i) approach to tax (Disclosure 207-1); (ii) tax governance, con-
trol, and risk management (Disclosure 207-2); and (iii) stakeholder engagement regarding tax (Disclosure
207-3). This is complemented by a topic-specific disclosure for CbC reporting (Disclosure 207-4), which
details financial and tax information for each jurisdiction. GRI itself does not set a financial threshold
(e.g. a revenue minimum) that triggers a reporting obligation.
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Control Frameworks."?The EU Directive’s mandatory nature, however, marks a significant
shift from these voluntary efforts to a legally binding requirement.

Undoubtedly, the Public CbC Reporting Directive stands as a landmark achievement in
the global tax transparency movement. It represents the culmination of a decade-long push
from civil society, investors, and policymakers to move beyond confidential reporting and
establish a new era of corporate accountability. The Directive’s explicit core objectives are
highly laudable: to foster public scrutiny of corporate income taxes borne by MNEs carry-
ing out activities in the European Union, in order to further corporate transparency and
responsibility, thereby contributing to the welfare of our societies - all of which represent
significant and positive steps toward a more equitable and transparent business environ-
ment within the European Union. Despite these laudable intentions, however, a critical
examination of this framework reveals a fundamental tension between these ambitious
goals and, on the other hand, MNEs’ fundamental rights such as the freedom to conduct a
business, the right to property, and the right to ascertain their rights and obligations and
act accordingly (legal certainty).

Such tension does not put the mere existence of the EU Directive at stake but its design. As
a result, the analysis in this article by no means suggests that public CbC reporting should
be abolished. The importance of a “good design” of the Public CbC Reporting Directive is
exacerbated given that the public and mandatory disclosure of simplified, and often decon-
textualized, data inherently introduces a significant and complex set of risks for MNEs. This
is arguably because the public release of financial and tax information - such as revenues,
profits, and taxes paid — reported separately for each EU Member State and certain non-EU
jurisdictions, but aggregated for all other non-EU jurisdictions, provides civil society, the
media and investors with powerful tools for scrutiny, in a more structured manner than
previous voluntary disclosures. This environment offers a broad spectrum of stakeholders
“inside information” about MNEs, enabling them to draw conclusions about their contri-
butions to society and to make direct comparisons with benchmarks such as the 15% min-
imum effective tax rate under Pillar Two (the GloBE Rules)," irrespective of the numerous
technical nuances between the CbC and the Pillar Two data. This issue of a “good design”
is not purely academic: the Court of Justice of the European Union (CJEU) may annul
provisions of the Directive that are found to be incompatible with primary EU law, such as
the fundamental rights included in the Charter of the European Union, if a case is brought

12. A tax control framework (TCF) refers to the system of internal governance, policies and risk management
processes an organization implements to identify, assess, mitigate and monitor its tax risks. Key com-
ponents typically include a board-approved tax strategy, defined roles and responsibilities and controls
for accurate reporting. The adoption of such frameworks is a cornerstone of “cooperative compliance”
programmes, where demonstrating effective control provides greater tax certainty. A prime example is
the Dutch “horizontal monitoring” (horizontaal toezicht) programme, which formalizes a collaborative
relationship based on mutual trust through a “covenant” (handhavingsconvenant). For the leading inter-
national guidance on TCFs, see OECD, Building Better Tax Control Frameworks (OECD Publg. 2016); see
also Belastingdienst, Tax Control Framework Memorandum (2008), https://download.belastingdienst.nl/
itd/beleid/overige/memo_tax_control_framework.pdf.

13. The mandatory character of the Directive is underscored by the consistent use of the operative verb
“shall” throughout its provisions to create binding legal obligations on both the EU Member States and
the undertakings within its scope.

14. OECD, Tax Challenges Arising from the Digitalisation of the Economy - Global Anti-Base Erosion Model
Rules (Pillar Two): Inclusive Framework on BEPS (OECD 2021); Council Directive (EU) 2022/2523 of
14 Dec. 2022 on ensuring a global minimum level of taxation for multinational enterprise groups and
large-scale domestic groups in the Union, OJ L 328 (2022), 1.
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before it - for example, where a company refuses to publish the CbC report or it receives a
penalty by an EU Member State or a constitutional challenge is possible in an EU Member
State against the domestic implementing legislation.'

In this environment of heightened scrutiny, this article aims to present the real-world
implications of the Public CbC Reporting Directive, situating it within its practical context.
It argues that the current EU Public CbC reporting regime, through specific design ele-
ments embedded in the Directive, gives rise to three principal categories of risk for MNEs:
(i) administrative burdens; (ii) competitive intelligence leakage; and (iii) penalties. In addi-
tion, and most importantly, this article aims to demonstrate that certain design choices (or
omissions) in the legislative text of the EU Directive infringe upon MNEs’ fundamental
rights — such as the freedom to conduct a business or property rights, which may be invoked
by entities genuinely operating in the European Union.

This article is structured as follows:

Section 2. elaborates on the EU Directive in general, detailing its objectives and key provi-
sions. Section 3. discusses the real-world impact of the public CbC reporting regime as cor-
porate tax information moves from the confidential realm of compliance (confidential CbC)
into the public sphere of public discourse. Section 4. analyses the risks that the application
of the public CbC reporting regime entails for MNEs in combination with the ecosystem of
public scrutiny described in section 3. Having established the real-world impact of the pub-
lic CbC reporting regime and the corresponding risks for MNEs, section 5. argues for the
imperative of a precise and clear Directive designed to meet its purpose without unintended
or disproportionate side effects or risks. Section 6. focuses on specific problematic internal
design elements that require refinement. Section 7. synthesizes these findings, and section
8. proposes policy recommendations to enhance the Directive’s design for more effective
implementation while remaining aligned with its objectives, which can be implemented
through either soft law or hard law measures.

2. The EU Public Country-by-Country Reporting Directive: Objectives and Key
Provisions

Building on earlier transparency and public reporting initiatives developed over many
years at EU level in 2013 - including sector-specific public CbC reporting requirements
for extractive industries' and banks' — the Public CbC Reporting Directive'® marks a piv-
otal moment in the global pursuit of enhanced corporate tax transparency. Crucially, this

15. See EU: CJEU, 8 December 2022, Orde van Vlaamse Balies and Others, Case C-694/20, ECLI:EU:C:2022:963.
In this case, the Court declared article 8ab(5) of Council Directive 2011/16/EU, as amended by Directive
(EU) 2018/822, invalid insofar as it requires a lawyer intermediary, who is exempt from reporting by
reason of legal professional privilege, to notify other intermediaries, finding a disproportionate inter-
ference with the right to respect for communications between lawyers and clients under article 7 of the
Charter of Fundamental Rights of the European Union (the Charter), while upholding the remainder of
the regime. See also EU: CJEU, 22 November 2022, WM and Sovim SA v. Luxembourg Business Registers,
Joined Cases C-37/20 and C-601/20, ECLI:EU:C:2022:912, in which the Court invalidated article 1(15)(c)
of Directive (EU) 2018/843, amending article 30(5)(c) of Directive (EU) 2015/849, to the extent it provided
general public access to beneficial ownership information, as it was incompatible with articles 7 and 8 of
the Charter.

16. See Directive 2013/34/EU.

17. Directive 2013/36/EU.

18. Directive (EU) 2021/2101.
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Directive is framed as an amendment to the Accounting Directive (Directive 2013/34/EU),"
albeit positioning a measure with profound tax implications within an accounting legisla-
tive framework. While its conceptual origins lie in the OECD’s 2015 BEPS Report on CbC
Reporting,? the Directive’s own legislative journey began on 12 April 2016. On that date,
the European Commission tabled a proposal that initiated a protracted five-year political
process, culminating in the Directive’s final, non-unanimous adoption in late 2021.%*

The legislative objectives of the EU Public CbC Reporting Directive are multifaceted, as
articulated across several recitals in its preamble. Recital (2) outlines the core public-facing
goals: to increase public scrutiny of corporate income taxes, foster corporate transparency
and responsibility, combat corporate income tax avoidance and promote a better-informed
public debate regarding the tax compliance of certain multinational undertakings. Building
on this, Recital (3) extends the objectives to the economic sphere, aiming to enable the pub-
lic to assess the impact of those activities on the real economy, improve shareholders’ ability
to evaluate risks, and lead to investment strategies based on more accurate information.
The Directive also seeks to benefit employees, with Recital (4) noting its potential positive
impact on their rights to information and consultation by enhancing the quality of dia-
logue. Finally, Recitals (3) and (8) suggest benefits for the reporting companies themselves,
positing that enhanced transparency can foster stronger shareholder relations and facilitate
access to finance through a clearer risk profile and an improved reputation.

To achieve these objectives, the Directive prescribes in detail the elements of this new
public reporting obligation. The duty to report primarily falls on large MNEs - defined
as companies with a cross-border presence and consolidated revenues exceeding EUR 750
million in each of the last two consecutive financial years.?? For EU-headquartered groups,
the reporting obligation rests with the ultimate parent entity (UPE).” For non-EU-head-

19. Directive 2013/34/EU.

20. See OECD, Action 13 - 2015 Final Report.

21. European Commission, Proposal for a Directive of the European Parliament and of the Council amending
Directive 2013/34/EU as regards disclosure of income tax information by certain undertakings and branch-
es, COM(2016) 198 final (12 April 2016). The proposal’s five-year legislative journey was due to a funda-
mental dispute over its legal basis: the Commission proposed it under company law (article 50 TFEU),
which requires a Qualified Majority Vote, but a bloc of EU Member States insisted it was a tax matter
requiring unanimity (article 115 TFEU). For the dissenting statement from eight opposing EU Member
States, see Council of the European Union, Joint statement by Croatia, Cyprus, the Czech Republic,
Hungary, Ireland, Luxembourg, Malta and Sweden, Doc. No. ST 11832/21/ADD 1 (28 Sept. 2021), https://
data.consilium.europa.eu/doc/document/ST-11832-2021-ADD-1/en/pdf.

22. The reporting obligation also applies to standalone undertakings that exceed the EUR 750 million
revenue threshold but have a cross-border presence. See Council Directive (EU) 2021/2101, art. 48b(1)
and (2). The cross-border element is established in article 48b(2), which exempts groups and standalone
undertakings that operate solely within a single Member State.

23. Directive (EU) 2021/2101, art. 48b(1). For this article, the abbreviation “UPE” is used when the Directive
uses “ultimate parent undertaking”.
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quartered groups, the obligation is fulfilled through their qualifying medium-sized or large
subsidiaries® or via qualifying branches located in the European Union.**

To reduce the administrative burden of multiple filings in the case of non-EU-headquar-
tered groups, the Directive provides a “filing hub” option, allowing a non-EU group -
subject to specific disclosure requirements” - to designate a single EU entity to make the
required disclosures on behalf of all its EU entities.?® By doing so, all other EU qualifying
entities of the group are not under the obligation to publish a CbC report.

Regarding the content of the report, the Directive mandates the public disclosure of specific
key financial and tax-related data. This required data set includes the name of the UPE (or
the standalone undertaking), the financial year concerned, the currency used for the pre-
sentation of the report and, where applicable, a list of all subsidiary undertakings consoli-
dated in the financial statements of the UPE, in respect of the relevant financial year, estab-
lished in the European Union or in jurisdictions included in the European Union’s list of
non-cooperative jurisdictions for tax purposes (the “blacklist” and the “grey list”*), as well
as a brief description of the nature of their activities. In addition, the report shall include
total revenues, profit or loss before income tax, income tax accrued, income tax paid, accu-
mulated earnings and the number of full-time equivalent employees.’® The report must
present this information separately for each EU Member State® and for each jurisdiction on
the EU “blacklist” and the “grey list”).’? For all other jurisdictions, the information may be

24. Directive (EU) 2021/2101, art. 48b(5). A “qualifying subsidiary” refers to a medium-sized or large sub-
sidiary governed by the laws of a Member State but controlled by a non-EU UPE. In essence, a qualifying
subsidiary must meet two of the following three requirements: (1) have an average number of employees
exceeding 50; (2) have a balance sheet greater than EUR 5 million (up to EUR 6 million depending on the
EU Member State); or (3) have net turnover greater than EUR 10 million (up to EUR 12 million depending
on the EU Member State).

25. Ibid., art. 48b(5). A “qualifying branch” is one established in an EU Member State by a non-EU under-
taking where the group has no qualifying medium-sized or large subsidiary in the European Union, and
the branch’s net turnover exceeded the relevant threshold (currently EUR 10 million) in each of the last
two consecutive financial years.

26. To be more precise, the EU qualifying subsidiary or branch will need to request the report from the non-
EU UPE. If the UPE does not provide all the required information, the subsidiary or branch shall draw
up, publish and make accessible a report on income tax information containing all information in its pos-
session, obtained or acquired, as well as a statement indicating that its UPE did not make the necessary
information available. See art. 48b(4) and (5).

27. These requirements stipulate that the information must be made accessible to the public, free of charge
and in an electronic reporting format that is machine-readable: (i) on the website of the UPE or the
standalone undertaking; (ii) in at least one of the official languages of the Union; and (iii) no later than
12 months after the balance sheet date of the financial year for which the report is drawn up.

28. Directive (EU) 2021/2101, art. 48b(6).

29. Directive (EU) 2021/2101, art. 48c(5). The Directive establishes a specific cut-oftf date for determining
which jurisdictions must be reported on separately: for the “blacklist” (Annex I), companies must report
on jurisdictions that were on the list as of 1 March of the financial year for which the report is prepared.
For the “grey list” (Annex II), the reporting applies only to jurisdictions that were on that list on both
1 March of the reporting year and 1 March of the preceding financial year.

30. Ibid., art. 48¢c(2).

31. It is to be noted that the EU Directive is adopted as “text with EEA relevance”, indicating its intended
incorporation into the EEA Agreement through a decision of the EEA Joint Committee. On 13 June
2025, the EEA Joint Committee adopted such a decision to incorporate the EU Public CbC Reporting
Directive. However, its entry into force is pending fulfilment of constitutional requirements by Iceland,
Liechtenstein, and/or Norway pursuant to article 103 of the EEA Agreement. Once the decision enters
into force, the EEA States will be required to implement the Directive into their national law, and - unless
otherwise adapted in the Joint Committee Decision — references to “Member States” in the Directive are
to be understood as including the EEA States.

32. Directive (EU) 2021/2101, art. 48c(5).
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presented on an aggregated basis.”> EU Member States shall permit the information listed
in the public CbC report to be reported on the basis of the reporting instructions of DAC4
(the implementation of OECD BEPS Action 13 in the European Union).** Recognizing the
commercial sensitivity of certain information, the Directive includes an optional safeguard
clause for the EU Member States allowing for the temporary omission of commercially
sensitive data for up to five years, except for jurisdictions on the European Union’s blacklist
or grey list.*

The Directive also specifies where and how this information must be reported. Companies
are generally required to publish®® the report in the commercial registry of the EU Member
State in which they are established®” and their website,*® where it must remain publicly
available for at least five consecutive years.” EU Member States may, however, provide an
exemption from the publication of the report at the website of the company if (i) the report
is made available on the national commercial register, whose access to third parties is free
of charge; and (ii) the company makes a reference to this register on its website.*

The report must be prepared in at least one official language of the European Union* and
presented in a machine-readable electronic reporting format (XHTML using iXBRL)* in
accordance with the European Commission’s standardized template.”> This template is
mandatory for EU-headquartered groups** and voluntary - though encouraged - for non-
EU groups that have utilized the filing hub option.*” This template is designed to facilitate
robust data processing and enhance comparability, allowing external stakeholders to easily
aggregate, cross-reference and analyse financial and tax information consistently across
different MNEs and jurisdictions.

Finally, the Directive sets out the timeframe for reporting, requiring the annual publication
of this report within 12 months following the end of the financial year for which the report
is drawn up.*® For all cases where a reporting obligation exists, the Directive assigns collec-
tive responsibility for the report’s preparation and publication directly to the members of
the undertaking’s administrative, management and supervisory bodies.*” Furthermore, to
reinforce compliance, the statutory auditor must state in the annual audit report whether

33. Ibid.

34, Ibid., art. 48¢(3).

35. Ibid., art. 48¢(6).

36. To be precise, the company is expected to submit this report to the commercial registry, which will then
facilitate its publication on its website.

37. Directive (EU) 2021/2101, art. 48d(1).

38. Ibid., art. 48d(2).

39.  Tbid., art. 48d(4).

40. Ibid., art. 48d(2) and (3).

41, Ibid., art. 48d(2).

42. Ibid., art. 48c(4).

43. Comm. Implementing Reg. (EU) 2024/2952, laying down a common template and electronic reporting
formats for the application of Directive 2013/34/EU of the European Parliament and of the Council as
regards the information to be presented in reports on income tax information, 29 November 2024.

44. It is a critical nuance of the regime that the legal obligation to use the common template does not extend
to the subsidiaries (Recital 10) or branches (Recital 11) of non-EU headquartered groups.
45. The Regulation states that there is “no impediment” for non-EU headquartered groups to voluntarily

use the template when exercising the “filing hub option” (Recital 9). See Commission Implementing
Regulation (EU) 2024/2952.

46. Directive (EU) 2021/2101, art. 48d(1).

47. Ibid. art. 48e.
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the company was subject to the public CbC obligation for the preceding year and whether
that report was published.*

3. The Real-World Impact of the Public CbC Reporting Directive: The Small Print

The promise of corporate transparency heralded by the Public CbC Reporting Directive is
written in bold headlines. This section, however, focuses on the “small print”™: the nuanced,
practical and profound consequences of the new transparency regime. Having established
the Directive’s legislative architecture, the author now analyses its real-world impact as
corporate tax information moves from the confidential realm of compliance (Confidential
CbC) into the public sphere of public discourse.

To present this impact as holistically as possible, the section proceeds as follows. Section 3.1.
identifies the key external stakeholders — from civil society organizations (CSOs) to com-
petitors — who are positioned to interpret and analyse this data. Section 3.2. deconstructs
the interpretative lenses these stakeholders are likely to apply. Section 3.3. describes the
options that the in-scope companies have to explain the CbC data included in the report.
Section 3.4. examines reputational considerations for MNEs navigating the Public CbC
Reporting Directive, and section 3.5. discusses the strategic dilemma for the MNEs, which
is whether to explain or adjust their tax and operational footprints.

3.1. Key external stakeholders and their engagement

The public nature of the CbC data equips a diverse array of external stakeholders with
unprecedented tools for corporate tax scrutiny. While these stakeholders previously uti-
lized various means for corporate tax examination (such as analysing financial statements,
engaging with NGO reports or scrutinizing media investigations) or voluntarily submitted
CbC reports,* the availability of standardized public CbC data represents a significant new
instrument.® Their activities in leveraging such information have a tangible impact on
MNES’ reputations and operations:

CSOs have long championed greater corporate tax transparency. They increasingly draw on
research from specialized bodies that provide data-driven analysis underpinning advocacy
campaigns.® These actors actively analyse publicly available financial data - including early
voluntary CbC reporting efforts, extracted financial statements and online corporate doc-
uments such as annual and sustainability reports — to identify perceived instances of tax

48. Ibid. art. 48f.
49. For examples of voluntarily published CbC reports, see Giulia Aliprandi et al., Public Country-by-
Country Reports: A New Database (EU Tax Observatory 2022).

50. See e.g. reports from investor groups like the Principles for Responsible Investment and civil society
organizations like the Tax Justice Network which detail the utility of CbC data over traditional financial
reporting.

51. For example, the EU Tax Observatory, which is an independent research laboratory hosted at the Paris

School of Economics. Its mission is to conduct and disseminate research to inform a democratic debate
on taxation. It publishes influential analyses, such as the Global Tax Evasion Report, and develops public
data tools. See EU Tax Observatory, https://www.taxobservatory.eu/.
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avoidance.”® For example, Oxfam has published numerous reports, such as “Tax Battles”,*
analysing the tax practices of specific MNEs, often comparing their global profits to taxes
paid in individual countries to highlight what they deem as “missing” tax contributions.
Tax Justice Network (TJN) publishes an annual “Corporate Tax Haven Index”* and “State
of Tax Justice” reports® using various indicators, including publicly available corporate
data, to highlight global tax avoidance. Their work often involves data visualization, acces-
sible reports, and media campaigns®® aimed at raising public awareness and pressuring
policymakers on tax issues. With public CbC, CSOs are now armed with standardized,
consistent and readily accessible data, enabling more rigorous and widespread analysis that
strengthens their advocacy efforts.

The media, comprising investigative journalists and financial news outlets, plays a criti-
cal role in translating complex (tax) data into compelling public narratives. High-profile
cases involving large MNEs in the early 2010s demonstrated the media’s power to expose
perceived mismatches between reported profits and tax payments, even before mandatory
public CbC reporting.””® These reports, often fuelled by leaks or initial analyses by CSOs,
led to significant public outcry, consumer boycotts and political pressure, compelling some
companies to publicly defend their tax positions or even make “voluntary” additional tax
payments in certain jurisdictions.”® For example, extensive media coverage in the United
Kingdom highlighted how Starbucks had reported minimal corporate tax payments despite

52. A prominent example of such an initiative is the Taxplorer project, led by the EU Tax Observatory
and Data for Good. This tool allows users to explore CbC financial reports published by multinational
corporations, enabling analysis of where profits and revenues are declared, potential use of tax havens
or loopholes and tax payments in relation to actual operations. The data for this platform was hand-
collected from publicly available corporate reports, such as annual reports and sustainability reports,
using a systematic methodology involving targeted searches on public online sources. See Taxplorer,
Explore country-by-country financial reports, https://www.taxplorer.eu/Home.

53. See e.g. Oxfam, Tax Battles: The Dangerous Global Race to the Bottom on Corporate Tax (2016), https://
policy-practice.oxfam.org/resources/tax-battles-the-dangerous-global-race-to-the-bottom-on-
corporate-tax-620159/.

54. See Tax Justice Network, The Corporate Tax Haven Index 2023 (2023), https://taxjustice.net/wp-content/
uploads/SOTJ/SOTJ23/English/State%200f%20Tax%20Justice%202023%20-%20Tax%20Justice%20
Network%20-%20English.pdf.

55. See Tax Justice Network, State of Tax Justice 2024 (2024), https://taxjustice.net/wp-content/
uploads/2024/11/State-of-Tax-Justice-2024-English-Tax-Justice-Network.pdf.

56. For instance, Oxfam Novib’s “Even It Up!” campaign (2014 onwards) utilized radio ads, campaign vid-
eos, online banners and social media posts to highlight corporate tax avoidance and its link to global
inequality, notably challenging the Netherlands’ status as a tax haven through public reports and citizen
engagement.

57. For general context on media scrutiny and early corporate tax controversies, see e.g. A. Salma, Media
Coverage and Corporate Tax Reporting in the UK (2021) (unpublished PhD thesis, Bangor U.); Inst. of Bus.
Ethics, Tax Avoidance as an Ethical Issue for Business (2020).

58. Juliette Garside, “Amazon UK boycott urged after retailer pays just £4.2m in tax”, The Guardian (9 May
2014), https://www.theguardian.com/business/2014/may/09/margaret-hodge-urges-boycott-amazon-
uk-tax-starbucks.

59. The public and political reaction was significant, particularly in the United Kingdom. For an academic
analysis of the reputational impact on Starbucks, see, e.g., D. C. Sisson, Reputation Management and
Authenticity: A Case Study of Starbucks’ United Kingdom Tax Crisis & ‘#SpreadTheCheer’ Campaign
(2017). The public outcry included direct action, with activists organizing boycotts and occupying
Starbucks stores. See Sky News, “Starbucks Tax Row: Protestors Occupy Stores” (8 Dec. 2012). This
pressure culminated in a high-profile hearing before the United Kingdom’s Public Accounts Committee,
where executives from Starbucks, Google, and Amazon were heavily criticized by Members of Parliament.
See HM Parliament, Public Accounts Committee, Tax Avoidance by Multinational Companies (12 Nov.
2012). In response, Starbucks ultimately announced it would make a “voluntary” tax payment of around
GBP 20 million. See RNZ News, “Starbucks to Pay More Tax in Britain” (7 Dec. 2012).
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significant local revenues, primarily due to intra-group royalty and interest payments. This
scrutiny led to public protests and boycotts, ultimately prompting Starbucks to announce
additional voluntary tax contributions.®® Like in the case of CSOs, with public CbC, the
media now has a standardized, annual data set to fuel such reporting, allowing for more
consistent comparative analysis across companies and industries and potentially leading to
more frequent and impactful stories that shape public opinion and corporate reputation.®

Investors, particularly those focused on ESG factors, represent a growing force demanding
greater tax transparency. This movement is spearheaded by influential organizations like
the UN-backed Principles for Responsible Investment (PRI)®* and active coalitions such as
Shareholders for Change,” both of which formally advocate for enhanced corporate tax dis-
closure and engagement. These investors use available tax data to assess governance risks,
reputational exposure and the sustainability of business models that rely on aggressive tax
planning. This process involves direct corporate engagement, as documented in publica-
tions like the 2023 Engagement Report from Shareholders for Change,** where investors
detail their efforts to seek assurance that a company’s tax strategy aligns with its ethical and
sustainability commitments. A key focus of this pressure is the adoption of comprehensive
disclosure standards. For instance, investors have pushed companies to use the GRI 207:
Tax Standard, which encourages a qualitative narrative about tax policy and governance
beyond just the numbers. This momentum is substantial; in 2024, the FACT Coalition
highlighted a call from investors managing over USD 2.3 trillion in assets for the US SEC to
mandate this kind of multinational tax transparency.®By providing a standardized dataset,
public CbC reporting enhances investors’ ability to conduct such due diligence, directly
influencing investment decisions and compelling companies to adopt more responsible tax
strategies.

Tax authorities, while primarily recipients of confidential CbC data (under OECD BEPS
Action 13), also fall within the broad category of public-facing stakeholders in this new
transparency area. As public bodies with mandates to ensure tax compliance and protect
national tax bases, they have access to the publicly available CbC reports. It is inevitable
that tax authorities will compare the detailed confidential CbC reports they receive with

60. For the specific Starbucks UK example, its public backlash, and voluntary payments, see “Starbucks Paid
No Corporation Tax on “Profitable” UK Business”, Tax J. (16 Oct. 2012); “Starbucks Tax Row: Protestors
Occupy Stores”, Sky News (8 Dec. 2012).

61. For the specific Starbucks UK example, its public backlash, and voluntary payments, see Tom Bergin,
“Special Report: How Starbucks Avoids UK Taxes”, Reuters (15 Oct. 2012).

62. See Principles for Responsible Inv. [PRI], Engagement Guidance on Corporate Tax Responsibility, https://
www.unpri.org/download?ac=5601 (last visited 6 Aug. 2025). The Principles for Responsible Investment
(PRI), a UN-supported network representing thousands of global investors with trillions in assets under
management, identifies corporate tax responsibility as a key ESG issue and promotes GRI 207 as a
best-practice framework for disclosure.

63. See Shareholders for Change, Our Engagements, https://www.shareholdersforchange.eu/ (last visited
6 Aug. 2025).

64. Shareholders for Change, Engagement Report 2023 (Feb. 2024), https://www.shareholdersforchange.eu/
wp-content/uploads/2024/02/SfC-ENGAGEMENT-Report2023.pdf. This report provides a direct exam-
ple of investor practice, documenting specific corporate engagements on tax transparency and other ESG
issues.

65. The FACT Coal., “Investors with over $2.3 Trillion in Assets Call on SEC to Require Greater Multinational
Tax Transparency” (31 Jul. 2024) (press release), https://thefactcoalition.org/investors-with-more-than-
2-3-trillion-in-assets-demand-sec-rulemaking-to-require-greater-multinational-tax-transparency/. For
a general overview of the principles underlying such demands, see Simply Sustainable, 4 Principles of
Responsible Tax, https://simplysustainable.com/insights/4-principles-of-responsible-tax.
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the aggregated public CbC disclosures. This comparison may allow them to identify poten-
tial inconsistencies or “red flags” that might warrant further investigation. More critically,
even if the public data cannot directly be used for tax assessment purposes, “red flags”
can directly inform their sophisticated risk-profiling algorithms, which are increasingly
powered by artificial intelligence (AI) and machine learning. These Al systems can instant-
ly cross-reference the public CbC data not just against the confidential version, but also
against a multitude of other data sources — such as VAT returns, customs data and public
financial statements — to detect complex patterns and anomalies at a scale impossible for
human analysts.* This automated scrutiny may trigger resource-intensive investigations or
additional audits based on the confidential data they already possess.

Beyond these directly tax-focused entities, other external stakeholders are also impacted by
and can leverage public CbC data. Customers, for instance, increasingly consider a compa-
ny’s ethical conduct and societal contributions when making purchasing decisions.” While
they typically do not delve into complex tax reports themselves, public CbC reporting
can influence their purchasing behaviour indirectly, through media narratives and CSO
campaigns that highlight perceived aggressive tax practices. Such awareness, if widespread,
can lead to consumer backlash, boycotts and a decline in brand loyalty, demonstrating how
tax practices can directly affect a company’s market success.®

Similarly, suppliers and business partners are increasingly facing demands to ensure ethical
and sustainable practices throughout their supply chains.® Public CbC data can become an
additional layer of due diligence when selecting or maintaining relationships with MNEs.
A partner might assess the reputational risk of association with an MNE perceived to be
engaged in aggressive tax planning or even incorporate tax transparency expectations into
their own codes of conduct. This facilitates enhanced risk assessment within supply chains,
potentially influencing partnership decisions and driving a broader demand for responsible
tax behaviour across business networks.

Furthermore, communities and local publics in areas where MNEs operate are particularly
sensitive to a company’s contribution to local economies, including the taxes that fund pub-
lic services. Public CbC data, especially when presented in an aggregated format for specific

66. The move by tax authorities towards using AI and advanced analytics for risk assessment is a well-
documented global trend. The OECD’s Forum on Tax Administration has extensively detailed this dig-
ital transformation. See, e.g., Org. for Econ. Coop. & Dev. [OECD], Tax Administration 3.0: The Digital
Transformation of Tax Administration (2020). A prominent real-world example is the UK’s HM Revenue
& Customs (HMRC) “Connect” system, a data-matching platform that cross-references billions of data
points to detect inconsistencies and target audits.

67. See, e.g., Cone Communications, 2017 Cone Communications CSR Study (2017), https://www.cbd.int/doc/
case-studies/inc/cs-inc-cone-communications-en.pdf. This study provides empirical data on consumer
expectations for corporate social and environmental responsibility, establishing the broader trend of
ethical consumerism.

68. A pertinent example of this broader ethical impact hitting customer perception is the criticism faced by
companies continuing operations in Russia following the 2022 invasion of Ukraine; for instance, Unilever
faced significant public pressure and calls for boycotts over its continued presence, demonstrating how
ethical stances in certain jurisdictions can lead to consumer backlash amplified by public scrutiny. For
Unilever’s case and consumer backlash related to Russia operations, see “Unilever sells Russian business
after pressure from campaigners”, The Guardian (10 Oct. 2024), https://www.theguardian.com/business/
2024/oct/10/unilever-sells-russian-business-after-pressure-from-campaigners.

69. See, e.g., U.N. Global Compact, Supply Chain Sustainability, https://www.unglobalcompact.org/what-is-
gc/our-work/supply-chain (last visited 6 August 2025). While not exclusively about tax, the principles
outlined by the UN Global Compact emphasize comprehensive due diligence across supply chains,
including financial ethics and governance.
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countries, can be utilized by local activists or community leaders. Perceived discrepancies
between a company’s global profits and its local tax contributions might fuel local advocacy,
leading to demands for greater community investment, or influencing an MNE’s crucial
“social licence to operate” and affecting local planning permissions or community rela-
tions. For example, the protracted issues surrounding Shell’s operations in the Niger Delta
highlight how local communities, frustrated by environmental damage and perceived insuf-
ficient local benefits, have consistently challenged the company’s social licence to operate.
While not solely driven by public tax data, such disputes often involve implicit questions
about fair economic contribution and local reinvestment versus global profits, leading to
sustained advocacy and demands for remediation and greater community investment.”

Finally, competitors benefit from the public CbC reporting regime, gaining unparalleled
visibility into industry peers’ global financial footprints and tax planning.” This data serves
as advanced competitive intelligence, enabling analysis of profitability in specific markets,
the strategic allocation of their resources (e.g. where significant R&D or intellectual prop-
erty is located) and their effective tax rates by jurisdiction, signalling competitive advan-
tages or vulnerabilities. For instance, competitors can discern potential market expansion
strategies or selling opportunities by observing unusual increases in reported employees
or a newly listed nature of activities in a jurisdiction; similarly, the public data can reveal
where other companies in their sector benefit from specific tax incentives, offering direct
insights into their cost structures and strategic positioning. Given that companies in the
same industry possess a deep understanding of sector-specific economics and operational
nuances, their analysis of a competitor’s public CbC report is particularly incisive, as they
interpret these figures through a refined industry lens, enabling them to pinpoint strategic
growth areas, evaluate competitive cost structures and comprehend where tax policy creates
market advantages for other firms. This ability to scrutinize and potentially weaponize pub-
lic tax data transforms the competitive landscape, urging companies to re-evaluate their tax
planning and public messaging in anticipation of others’ detailed analysis

In summary, public CbC reporting allows various stakeholders, each with unique motives,
to scrutinize the tax affairs of MNEs and influence their operations. However, the influence
of these stakeholders is not uniform. The impact of their scrutiny depends heavily on the
company’s specific context, particularly its industry. For instance, NGOs and ESG-focused
investors wield significant influence over consumer-facing brands and sectors with high
environmental footprints. Furthermore, factors such as a company’s brand recognition and
the jurisdictions in which it operates also determine which stakeholders can apply the most
effective pressure.

70. For context on Shell in the Niger Delta and local community demands related to operations and econom-
ic impact, see “Both ENDS and Partners Demand Shell to Clean Up the Niger Delta Before Divesting”,
Both ENDS (2025), https://www.bothends.org/en/Whats-new/News/Both-ENDS-and-partners-demand-
Shell-to-clean-up-the-Niger-Delta-before-divesting/; see also “Communities in the Niger Delta Are
Trying to Make Shell Pay. Here’s 5 Things You Should Know”, Glob. Just. Now (June 2024), https://www.
globaljustice.org.uk/blog/2024/06/communities-in-the-niger-delta-are-taking-shell-to-court-heres-5-
things-you-should-know/.

71. The risk that public CbC reporting would disclose commercially sensitive information to competitors,
thereby harming the competitiveness of EU companies, was a central argument raised by business organi-
zations and several EU Member States during the Directive’s legislative debate. See, e.g., BusinessEurope,
“Position Paper on Public Country-by-Country-Reporting” (16 Nov. 2020).
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3.2. Interpretation of public CbC data

Building on the understanding of the diverse stakeholders who scrutinize public CbC data,
this subsection discusses how the public CbC data can be analysed. These examples support
the argument that the data functions as a practical direct tax risk indicator, meaning that in
practice — and often as an unintended consequence of the transparency mandate — patterns
and figures within the report can signal potential areas of concern regarding a company’s
corporate income tax payments, profit allocation across different jurisdictions and its
overall contribution to public services and society, even if they are not conclusive proof of
wrongdoing. The inherent challenge is therefore not that the data functions as an indicator
but that it is sometimes prone to misinterpretation by some external stakeholders.

The primary metric of immediate interest when scrutinizing public CbC data is often the
effective tax rate (ETR). The ETR for a given jurisdiction, as derived from the publicly avail-
able CbC figures (by dividing the “current income tax accrued” or “income tax paid” by the
“profit or loss before income tax”), leads to either a current tax rate (CuTR) or a cash tax
rate (CTR). A particularly low ETR in this context — especially in jurisdictions perceived
as low-tax or tax havens — can quickly draw scrutiny. This immediate focus stems from a
prevailing public narrative that often equates a lower ETR with aggressive tax planning or
insufficient contributions to public services,”? even where the difference is due to temporary
or technical factors rather than aggressive planning.

In addition, some stakeholders are likely to compare the ETR to the statutory corporate tax
rate and draw conclusions from a possible difference between these two figures. The signif-
icance of the ETR as a “red flag” is amplified by global tax policy developments, notably the
Pillar Two (GloBE Rules) initiative, which introduced a 15% global minimum ETR.”® While
public CbC reporting and Pillar Two are distinct in their objectives and methodologies,
external observers, particularly the media and general public, are likely to draw direct com-
parisons. Thus, a reported ETR below 15% in the public CbC data can act as a trigger for pub-
lic and media scrutiny, regardless of the legitimate tax circumstances behind it. For instance,
a legitimate tax incentive creating temporary differences (like accelerated depreciation) can
lead to a low public CbC reporting ETR in a specific year, triggering “red flag” among the
public, even when the company’s overall ETR, as calculated under the more comprehensive
Pillar Two rules over the relevant periods, meets or exceeds the 15% minimum.”

72. See Thomas Hoppe, “The EU Public Country-by-Country Reporting - A Case Study on Tax Risk
Assessment”, International Transfer Pricing Journal 31, no. 2 (2024): 2, https://doi.org/10.59403/yjx1ft
(noting that even within the confidential CbC sphere, there are a variety of discussions on the correct
interpretation of the data). See also P. Klaassen and A. Bobeldijk, “Country-by-Country Reporting and
the Effective Tax Rate: How Effective Is the Effective Tax Rate in Detecting Tax Avoidance in Country-
by-Country Reports?” 47 Intertax 12 (2019): 1057 (providing a detailed analysis on the relevance of
the effective tax rate for the detection of tax risk in the OECD CbC reporting). Furthermore, there are
several valid economic reasons for low effective tax rates, a point highlighted by Raphael Miiller, Miles
Schoenrock and Christoph Spengel, “How to Move Forward with Country-by-Country Reporting? A
Qualitative Content Analysis of the Stakeholders’ Comments in the OECD 2020 Review”, 14 World Tax
Journal 2 (2022): 261, https://doi.org/10.59403/1xqfbtd.

73. OECD, Tax Challenges Arising from the Digitalisation of the Economy - Global Anti-Base Erosion Model
Rules (Pillar Two) (OECD, 2021); Council Directive (EU) 2022/2523 of 15 December 2022 on ensuring a
global minimum level of taxation for multinational enterprise groups and large-scale domestic groups in
the Union, OJ L 328 (2022): 1.

74. Michelle Hanlon and Terry Shevlin, “Book-Tax Conformity for Corporate Income: An Introduction to
the Issues,” 19 Tax Policy & the Economy 101 (2005). This paper explores the use of effective tax rates
derived from financial statements as a proxy for tax avoidance.
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Beyond the headline ETR, other data points and derived ratios within the public CbC
report can be closely examined by external stakeholders. A recurring focus is the perceived
misalignment between where economic activity occurs and where profits are reported. This
perception may arise, for instance, when jurisdictions with very few full-time equivalent
employees record high profits, or when significant revenues generated in one country are
paired with disproportionately high profits declared in another, often low-tax, jurisdiction.
Such patterns — whether resulting from intra-group royalty or interest payments or other
arrangements — are frequently interpreted by the public and media as indicative of “shell”
entities, aggressive tax planning or an insufficient contribution to the local economy where
the actual workforce resides. However, an alternative interpretation is that a low headcount
with high profits may reflect a legitimate business model, such as a highly specialized service
centre or a centralized intellectual property (IP) holding company where the value creation
is driven by a small team of experts rather than a large physical workforce. Furthermore,
large, accumulated earnings in certain tax jurisdictions, especially those with low tax rates,
might prompt public questions about whether these profits are genuinely reinvested locally
or are merely held for tax deferral. A different interpretation, however, is that these earnings
may be held in a central financing or holding company for a legitimate business purpose,
such as to fund future acquisitions or for strategic global capital management. Finally, from
the public’s viewpoint, a jurisdiction claiming mere “holding activities” yet showing very
high profits may be scrutinized with far more suspicion of artificial profit allocation than
a described “major manufacturing hub”. This stark contrast immediately may raise public
questions about true economic substance versus the perception of profit shifting.”>"

Additionally, the boundary between accurate interpretation and misreading of public CbC
data can be narrow sometimes, partly because the CbC reporting instructions and the EU
Directive can inadvertently invite misinterpretation.”” A prime example of this challenge is
the treatment of withholding taxes. Under the CbC reporting framework, withholding tax
is generally reported in the “income tax paid” field of the recipient’s jurisdiction (the payee’s
country).”® For instance, if an EU subsidiary pays interest to an intercompany financing
entity in another jurisdiction and withholding tax is levied, this tax will be included in
the “income tax paid” figure for the recipient’s country, not the payer’s. Although this is
technically compliant, the distinction is not intuitive for non-expert audiences and can

75. Thomas R. Torslev, Ludvig S. Wier & Gabriel Zucman, The Missing Profits of Nations, 138 Q. J. Econ. 1499
(2023). This study provides the empirical and theoretical foundation for using disconnects between profit
and substance (like employees) to identify profit shifting.

76. The OECD has outlined a list of 19 tax risk indicators that can be derived from the information contained
in the CbC reporting. These indicators, such as a high proportion of related-party revenues or significant
profits with low levels of tax accrued, serve as a reasonable starting point for tax authorities worldwide.
While these metrics may signal BEPS activity, the OECD itself provides alternative interpretations, such
as that MNEs may include entities that deal wholly or mainly with related parties for commercial reasons,
or that low levels of tax accrued can be explained by non-BEPS factors like accelerated tax depreciation.
The proper interpretation of these indicators is complex, as Hoppe notes that even within the confiden-
tial CbC sphere, there are a variety of discussions on the correct interpretation of the data. See OECD,
Country-by-Country Reporting: Handbook on Effective Tax Risk Assessment (OECD 2017), at 31 ff.; Hoppe,
The EU Public Country-by-Country Reporting, 110.

77. Interestingly, Hoppe notes that even within the confidential CbC sphere, where the reports are intended
for a specialized audience of tax professionals, there are still a variety of discussions on the correct inter-
pretation of the data. See Hoppe, “The EU Public Country-by-Country Reporting””.

78. The Public CbC Reporting Directive simply states that “for the purposes of point (g), taxes paid shall
include withholding taxes paid by other undertakings with respect to payments to undertakings and
branches within a group”. Council Directive (EU) 2021/2101, art. 48¢(2), OJ L 429 (2021), 1.
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easily lead to misinterpretation. For some stakeholders, like the public and media, including
withholding taxes in a jurisdiction’s “income tax paid” can inadvertently inflate its reported
tax contribution, creating a perception of a higher local tax contribution than what was
actually levied on local profits. Conversely, the absence of this withholding tax from the
source country’s “income tax paid” figure might lead the public to perceive an understated
tax collection in that jurisdiction. This problem is exacerbated by a significant information
asymmetry: tax authorities, reviewing the detailed confidential CbC report, are fully aware
of the withholding tax flows and can interpret the data correctly. The public, however, may
not. This gap in understanding reinforces the risk that public CbC data, without explanato-
ry context, may drive inaccurate conclusions.

Ultimately, the publication of Public CbC data may shape some stakeholder interpretations
of a company’s tax contributions, often through a simplified direct tax lens. This tendency
towards oversimplification means that even legally and commercially justified outcomes
can sometimes be framed as tax avoidance in the public narrative. Consequently, for a
multinational enterprise, failing to proactively contextualize its complex tax affairs with
a clear narrative means ceding control of the story, allowing external parties to frame the
company’s tax position, often in an unfavourable light.”

3.3. Managing the narrative: Communication in the age of public CbC reporting

Given the varied ways in which public CbC data can be analysed, the case for providing nar-
rative context becomes strong for in-scope companies. Notably, the Public CbC Reporting
Directive does not mandate explanatory commentary on the raw data included in the
report, but it does not preclude it. However, article 48c(7) provides that the public CbC
report may include an overall narrative explaining any discrepancies between “income tax
accrued” and “income tax paid”.*® In addition, the reporting template set out in Regulation
(EU) 2024/2952 states that “additional information may be disclosed in the report, whether
in the form of text, images or other means”.*' Examples of additional information include:
(i) an accompanying explanatory document (often titled a “tax transparency report™®* or
“our approach to tax” or similar) that contextualizes the quantitative disclosures by
explaining drivers of low or volatile ETRs (for instance, the use of R&D incentives, loss
carry-forwards, or timing effects), clarifying the functions of entities reporting high
profits with relatively few employees (such as treasury or IP management centres and
where related value is created and managed) and outlining the treatment of withhold-
ing taxes;

79. Jeffrey L. Hoopes, Leslie Robinson and Joel Slemrod, “Public Tax-Return Disclosure,” Journal of
Accounting & Economics 66, no. 142 (2018). This paper examines the real effects of public tax disclosure,
finding that stakeholder perceptions shaped by this transparency can lead to significant changes in cor-
porate strategy and behaviour.

80. See Council Directive (EU) 2021/2101, art. 48¢(7).

81. See Commission Implementing Regulation (EU) 2024/2952, 6.

82. This has become an emerging best practice, particularly among leading European MNEs. Prominent
examples include Shell plc (with its annual “Tax Contribution Report”), Vodafone Group plc (an early
adopter of voluntary CbC public disclosure), and Allianz SE (with its dedicated “Tax Transparency
Report”). These reports are typically found in the sustainability or investor relations sections of the com-
panies’ websites.
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(if) atotal tax contribution overview® that situates corporate income tax within the broad-
er fiscal footprint by detailing taxes borne (e.g. employer social security and property
taxes) and taxes collected (e.g. VAT and payroll withholdings); and

(iii) the integration of tax transparency within broader ESG reporting,®* such as a board-ap-
proved tax policy, governance and risk disclosures, and alignment with recognized
frameworks like GRI 207: Tax.

3.4. Reputational aspects in the age of public CbC reporting

In the previous sections, it was noted that, given the varied ways in which public CbC data
can be analysed (section 3.2.), in-scope companies may have strong reasons to provide
narrative context to mitigate reputational risks relating to their genuine economic activ-
ities (section 3.3.). This section focuses on another aspect of the real-world impact of the
public CbC regime in the European Union, which pertains to the reputational aspects that
may arise for MNEs depending on how they handle the new reporting obligation in the
European Union. The author has categorized these types of risk into three categories:

(i) Strategic non-compliance in lack of penalties in a jurisdiction

The most straightforward reputational aspect stems from an MNE’s simple failure to com-
ply with its public disclosure obligation in jurisdictions where penalties for non-compliance
are non-existent (and contrary to what the EU Directive prescribes®). For example, in the
early adoption phase of the public CbC reporting regime in Romania, many companies
reportedly did not publish their reports because there were no penalties for failing to do
$0.2* While this may seem like a low-cost option, the reputational consequence can be
severe. A deliberate failure to publish, even where legally unpunished, may signal a dis-
regard for public accountability and transparency. CSOs and media outlets are likely to
interpret this negligence as evidence that the company has something to hide, framing the
MNE as non-transparent and defiant. This can lead to the company being publicly named
and shamed, not for its tax data, but for its refusal to participate in the transparency regime
itself.

83. The total tax contribution (TTC) framework, developed and popularized by PricewaterhouseCoopers
(PwC), is designed to provide this holistic view.
84. The link between tax and ESG is now firmly established by major investor-led organizations. The

Principles for Responsible Investment (PRI), a UN-supported network, explicitly identifies corporate tax
responsibility as a critical component of the “social” and “governance” pillars of ESG. See Principles for
Responsible Inv. [PRI], Engagement Guidance on Corporate Tax Responsibility, https://www.unpri.org/
download?ac=5601(last visited 6 Aug. 2025).

85. The Directive’s preamble clarifies that EU Member States are obligated to apply penalties for non-compli-
ance with the new public CbC reporting rules. Specifically, Recital (21) of Directive (EU) 2021/2101 states
that “[t]he obligations on Member States to provide for penalties and take all the measures necessary to
ensure that those penalties are enforced pursuant to Directive 2013/34/EU apply to infringements of the
national provisions as regards the disclosure of income tax information by certain undertakings and
branches adopted pursuant to this Directive”.

86. According to a June 2025 analysis of the first Romanian reports by the Fair Tax Foundation, the lack of clear
penalties for non-compliance led to a situation where they “suspect that there are a large number of busi-
nesses who have simply opted to ‘ignore’ the legislation”. Furthermore, the analysis highlighted that even
among the companies that did file a report, there was a surprising “lack of narrative”. This demonstrates
how a weak enforcement mechanism can lead to both outright non-compliance and minimalist, data-only
disclosures. See Fair Tax Found., “EU public Country-by-Country Reporting Directive takes early
effect in Romania: implementation differs greatly across business” (10 June 2025), https:/fairtaxmark.
net/eu-cbcr-directive-implementation-romania/.
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(ii) Strategic non-disclosure despite possible penalties

A second reputational aspect exists when an MNE makes a strategic decision not to disclose
the group’s data and instead accept the resulting penalties in the EU Member States. While
this avoids releasing potentially sensitive data, this action may be seen as a powerful “red
flag” in itself. The decision to pay potentially significant penalties rather than publish the
CbC data may be seen as a public admission that the company believes the reputational
damage from disclosure would be greater than the cost of the penalties. This invites intense
speculation from the media and CSOs, who will inevitably ask: “What is this company
paying to hide?” Such a strategy confirms suspicions of aggressive tax planning and can be
more reputationally damaging than transparently publishing the data with a clear expla-
nation.

(iii) Publication of the report with or without narrative

The third reputational risk arises when an MNE complies with the letter of the law by pub-
lishing the required data but does not provide a supporting explanatory narrative. In this
scenario, key metrics - such as a low jurisdictional ETR, a high profit-per-employee ratio or
substantial accumulated earnings in a low-tax jurisdiction - become highly susceptible to
interpretation, as discussed in section 3.2. The risk is amplified because the public nature of
the public CbC reporting regime makes any factual error immediately visible, potentially
eroding trust even if the error was inadvertent. However, the most challenging case may
occur even when an MNE does everything right and prudently: it publishes the data accom-
panied by a thorough, well-crafted narrative, yet stakeholders may ignore the context alto-
gether. In this respect, the reputational risk is not only about what the numbers reveal but
also about what is left unsaid from the perspective of some stakeholders. In that situation,
the company faces a strategic dilemma: to continue explaining and accept a degree of ongo-
ing reputational harm or to adjust its tax and operational footprint.

3.5. The strategic dilemma in the age of public CbC reporting: Explain or adjust

The reality that the public CbC regime brings to the European Union presents MNEs with
a fundamental strategic dilemma. One path for the MNE is to “explain” - to supplement
the mandatory disclosures with extensive narrative reporting, hoping that stakeholders
will correctly interpret the context. However, the “explain” strategy is itself a double-edged
sword; in providing context, the narrative may give rise to reputational risks and inadver-
tently draw attention to other politically or socially sensitive information. For example,
justifying the presence of employees or revenues in certain jurisdictions might highlight
operations in sanctioned countries or regions with questionable working conditions, open-
ing the MNE up to an entirely different line of public criticism beyond just tax.*

87. Studies have investigated the reputational harm to companies stemming from their tax practices. Research
shows that corporate managers and investors care about these reputational costs (Hanlon and Slemrod
2009; Graham et al. 2014; Miiller et al. 2021; Brithne and Schanz 2022). However, empirical research on
the materialization of these costs presents a contrasting picture. For example, it has been argued that
consumers do not seem to boycott companies just because of their tax practices (Asay et al. 2024), and
there is not a noticeable increase in the number of CEOs or CFOs who leave their jobs after their com-
pany’s tax avoidance is made public (Gallemore et al. 2014). For a more detailed review of these studies,
see Hannah Gundert, Christoph Spengel, and Stefan Weck, “Leveling the Playing Field? A Qualitative
and Quantitative Examination of the EU Directive on Public Country-by-Country Reporting,” (2024): 9,
available at SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4796069.

WORLD TAX JOURNAL NOVEMBER 2025 | 732 © IBFD

Exported / Printed on 22 Dec. 2025 by UvA, Faculteit der Rechtsgeleerdheid.



Good Intentions, Flawed Design: Balancing Transparency, Fundamental Rights and
EU Principles in the EU Public CbC Reporting Directive

The alternative path is of course to “adjust” - to pre-emptively restructure their tax
and operational footprint so the public CbC data itself is less likely to trigger negative
interpretations from the outset.**** This adjustment strategy involves moving away from
arrangements that, while legally sound, are publicly indefensible. For example, an MNE
might relocate an IP holding company from a zero-tax jurisdiction to a country with a
substantive R&D presence and a respected patent box regime. To counter perceptions of
“shell companies”, MNEs are compelled to visibly align reported profits with demonstrable
economic substance. The challenge extends to the use of tax incentives; the strategy shifts
towards leveraging only those that can be publicly justified as contributions to legitimate
government policy objectives, such as job creation, and articulating this positive narrative
regarding the MNE’s tax contributions.”

4. Public CbC Reporting Directive and Risks for MNEs

Building on the preceding analysis of the real-world impact of the public CbC reporting
in the European Union, this section examines how the Directive’s “big letters” - its formal
legal requirements — give rise to three tangible risks for MNEs: (i) administrative burden;
(i) competitive intelligence leakage; and (iii) penalties. While presented for analytical clar-
ity, these risks are closely interconnected, often creating a cascading effect where a failure
in one domain amplifies challenges in others.

4.1. Administrative burden risks

The obligatory and, for non-EU-headquartered MNEs, fragmented nature of the public
CbC reporting framework imposes substantial administrative burdens, further inflated by
the need to prepare data for a critical public audience. This risk category encompasses not
only the standard costs of compliance but also the strategic investment required to mitigate
negative public perception.

Initially, MNEs are expected to keep investing heavily in adapting IT systems to capture
data with public-grade accuracy, a standard far higher than that for confidential filings,
precisely because they anticipate public scrutiny.” This involves dedicating considerable

88. See Fair Tax Foundation, “Public Country-by-Country Reporting: Why and How Multinationals Should
Lift the Lid on Their Taxes” (2025): 2. According to the Fair Tax Foundation, “[w]here mandatory pCbCR
has already been introduced (e.g., in connection with large European banks and extractive industries),
there is evidence of reduced use of tax havens, reduced profit shifting, increased effective tax rates and
increased domestic tax revenue mobilization”.

89. A key strand of literature examines the impact of public CbC reporting in reducing tax avoidance by
large MNEs. Studies on the banking sector, a key early adopter of public CbC reporting in the European
Union, have yielded mixed results. While some research indicates a reduction in tax-motivated income
shifting (Joshi et al. 2020) and a decrease in tax haven subsidiaries (Eberhartinger et al. 2021), the overall
impact on tax avoidance remains ambiguous. This body of work highlights a critical debate: whether the
observed effects stem from public scrutiny and reputational pressure or from the confidential oversight
by tax authorities (De Simone and Olbert 2022). For a more detailed review of these studies, see Gundert,
Spengel and Weck, Leveling the Playing Field?, 8-9.

90. This “explain vs adjust” dilemma is supported by academic research on the “real effects” of tax transpar-
ency. Studies have found that mandatory disclosure leads some firms to change their actual behaviour.
See Hoopes, Robinson and Slemrod, Public Tax-Return Disclosure; Lisa de Simone and Marcel Olbert,
“The Real Effects of Public Country-by-Country Disclosure” (2021), available at SSRN: https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3398116.

91. Cf. Fair Tax Foundation, which states that there is no additional cost involved with the collation of data
collected in a standard manner and information circulated to multiple tax authorities in the context of
the confidential CbC reporting. Fair Tax Found., Public Country-by-Country Reporting, 3. Although
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personnel time from tax, finance and communications departments. The recurring burden
involves not only compiling data but also meticulously reconciling it with other public dis-
closures, such as financial statements or GRI 207 in the context of sustainability reporting,
to pre-empt any public accusations of inconsistency that could fuel a negative narrative.**
This defensive posture, driven entirely by the public nature of the report, transforms the
administrative burden into a significant, recurring cost of reputation management.

Furthermore, the fragmented filing landscape for non-EU-headquartered MNEs compels
them to navigate a complex mosaic of divergent national rules regarding content,” com-
petent authorities, filing deadlines,” language requirements®® and submission formats.”” In
practice, this fragmentation often forces such groups to default to the strictest EU Member
State’s legislation, thereby de facto neutralizing the Directive’s optional flexibilities (e.g. the
safeguard clause) whenever any EU Member State adopts a stricter approach (such as not
implementing that clause). This complexity is further exacerbated by the risk of “gold-plat-
ing,” whereby individual EU Member States impose obligations beyond the Directive’s base-
line. The European Commission has acknowledged this risk and has urged that national
transposition ensure uniformity and predictability for in-scope MNEs.*

While the Directive attempts to address the issue of fragmented filing by offering a “filing
hub” option for non-EU MNEs - allowing them to file a single report in one EU Member
State for all EU operations subject to certain disclosure requirements - the effectiveness of

this statement appears to be true, the higher administrative burden costs for even more accurate filing
in the face of public scrutiny should not be neglected, despite the fact that this may improve the quality
of the data provided to the confidential CbC reporting. Also, the fact that deferred taxes — unlike under
confidential CbC - do not have to be published is considered problematic, as this may result in a distort-
ed picture of the tax burden and allow for misinterpretations (Kirsch 2023). See Hoopes, Robinson and
Slemrod, Public Tax-Return Disclosure; Gundert, Spengel and Weck, Leveling the Playing Field?, 10.

92. Verloove et al. (2022) criticize the growing administrative burden for affected MNEs, which they argue
also results from deviations in the definition of reportable items between the Public CbC Reporting
Directive and confidential CbC reporting, respectively voluntary public CbC standards, such as GRI 207
in the context of sustainability reporting. See Gundert, Spengel and Weck, Leveling the Playing Field?, 10.

93. In the context of international tax transparency, the risk of a fragmented reporting landscape is a key
concern. Hoppe argues that while new concepts for public CbC may emerge (e.g., through initiatives like
the GRI CbC reporting or the Australian CbC reporting regime), a lack of alignment and coordination
among these different standards would be highly undesirable from a practical perspective. He suggests
that one solution may be to release MNEs from preparing a second public CbC reporting if a report
according to an accepted standard, such as the EU public CbC reporting regime, is already in place.
Otherwise, MNEs may be required to put significant efforts into preparing different CbC reports without
this resulting in a substantial gain in public knowledge. See Hoppe, The EU Public Country-by-Country
Reporting, 4.

94. For instance, Germany opted for the safeguard clause, but it is only available for up to four years. This
differs from the regulations in other EU Member States that have opted for this clause, where it is typically
available for five years, in line with the EU Directive.

95. For instance, the publication of the report in Spain must occur within six months from the end of
the financial year, which deviates from the twelve-month deadline prescribed by the EU Directive. In
Slovenia, companies are required to publish the report within eleven months.

96. As an example, the Netherlands and Spain allow the public CbC report to be submitted in any official EU
language, whereas Germany and France require the report to be in German and French, respectively.

97. EU Member States are divided on implementing the website exemption option for public CbC reports.

98. This concern was formally raised by the European Commission in a letter to EU Member States warn-
ing against “gold-plating” the Public CbC Reporting Directive, arguing that diverging national rules
would undermine uniformity. The Commission identified several examples of potential gold-plating that
would increase administrative burdens, including modifying the EUR 750 million revenue threshold,
adding national blacklists to the EU list of non-cooperative jurisdictions, requiring a mandatory audit
of the report, or demanding additional data beyond what the Directive mandates. See Elodie Lamer,
“Commission Warns Against Gold-Plating Public CbC Reporting”, Tax Notes International (3 July 2023).
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this provision in truly mitigating administrative burdens is questionable, a point that will
be explored further in section 6.

4.2. Competitive intelligence risks

A paradoxical consequence of a Directive aimed at tax transparency is the creation of a new
vector for competitive intelligence risks. This term refers to the risk that sensitive business
information, disclosed for compliance purposes, is systematically analysed by competitors.
Critically, this risk operates on two levels: not only the direct strategic analysis of the raw
data but also the leveraging of that data by understanding how it will be perceived by the
public — and using that perception as a competitive weapon. In essence, the public CbC
reporting regime provides competitors with unprecedented, government-mandated insight
into a company’s global footprint that was previously only possible through expensive and
often incomplete market research.”

This analysis can be used to reverse-engineer a competitor’s business model, infer supply
chain structures, or detect early signals of market entry. The following examples demon-
strate how specific, quantifiable indicators can be built from the public CbC data, trans-
forming it into actionable competitive intelligence:

Consider, for example, a competitor reviewing the public CbC report of a company in the
pharmaceutical sector. A competitor might observe a sudden, sharp increase in the number
of full-time equivalent employees in a new EU jurisdiction, even before any significant rev-
enue is reported there. To a competitor, this is a clear signal of an imminent market entry
strategy, revealing a move that would have otherwise remained confidential. Similarly, a
competitor could use the data to pinpoint the location of highly sensitive intellectual prop-
erty. By observing a disproportionately high profit-per-employee ratio in a jurisdiction with
a low number of employees and limited physical assets, the competitor could infer that the
company has located its core IP (such as software or proprietary financial models) there for
tax purposes. This analysis allows the competitor to reverse-engineer the rival’s internal
value chain and understand its cost structure.

However, the analysis becomes more potent when a competitor identifies data points - like a
very low jurisdictional ETR - that are likely to be misinterpreted by the public, regardless of
their technical legitimacy. The risk is not limited to passive analysis; “aggressive” competi-
tors may selectively draw such items to the attention of journalists, investors, or policymak-
ers, thereby shaping narratives about a firm’s tax posture. This can prompt media coverage
or political inquiries and, in turn, reputational or regulatory pressure. In this sense, public
CbC reporting can enable strategic use of transparency data in public discourse, with effects
that may diverge from the underlying technical merits.

99. The materialization of proprietary costs due to public disclosure is less researched. Various studies indi-
cate that a public CbC disclosure of financial information may harm the competitive position of affected
firms (Evers et al. 2014; Cockfield and MacArthur 2015; Forstater 2017; Dutt et al. 2020), especially if it
applies to individual firms of a specific size or in particular regions. Recent studies suggest that propri-
etary costs are responsible for reduced voluntary corporate disclosure in competitive markets (Ellis et
al. 2012; Huang et al. 2017) and for growing firms (Prencipe 2004). In the context of geographic segment
reporting, empirical evidence suggests that firms aggregate financial items for growing and profitable
regions (Leung and Verriest 2019). For a more detailed review of these studies, see Gundert, Spengel and
Weck, Leveling the Playing Field?, 9-10.
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In this context of competitive intelligence risk, the MNE’s actions are still in compliance
with the “big letters” of the Directive. The company might reveal commercially sensitive
information immediately either because the relevant EU Member State does not permit the
omission of such data (as the safeguard clause is merely an option for the EU Member State
to implement), or the company consciously chooses to disclose, fearing that providing an
explanation for an omission would itself trigger suspicion. This fear is exacerbated by the
fact that the framework for omitting commercially sensitive information is not properly
established, as the Directive’s “safeguard clause” is not clearly defined.'® Alternatively, the
company might initially omit the sensitive information, as permitted by the Directive’s
“safeguard clause”, and then release it in a subsequent year.

Crucially, all of these pathways — immediate disclosure, or temporary omission followed
by later disclosure - are governed by the formal rules of the Directive itself. Regardless
of which compliant path is chosen, however, the risk of competitive intelligence leakage
persists.

4.3. Penalty risks

MNEs face concrete penalty risks for non-compliance with the Public CbC Reporting
Directive. Under the Directive’s framework, each EU Member State is explicitly obligated
to implement national laws that provide for penalties for infringements, ensuring that
non-compliance carries tangible financial consequences.'” These penalties may be triggered
by straightforward procedural failures, such as late filing or a complete failure to publish
the report, or by more nuanced substantive errors stemming from the application of the
Directive’s provisions, such as the improper use of the “safeguard clause” to omit commer-
cially sensitive data. This risk is significantly amplified by the non-harmonized enforcement
landscape, particularly for non-EU-headquartered MNEs exposed to disparate penalty
regimes in every EU jurisdiction where they operate.

However, the risk is not defined by legal complexity alone; it is amplified by public percep-
tion, which can influence the visibility and intensity of enforcement responses. While pen-
alties arise from identifiable procedural or substantive breaches, it can be argued that their
ultimate impact is mediated by public scrutiny - especially in jurisdictions that publish
sanction decisions or lists of sanctioned taxpayers. In a confidential CbC reporting setting,
a minor error may be resolved through a discreet correction and a modest administrative
fine. By contrast, when disclosures are public, the same error may be perceived not merely
as a technical lapse but as confirmation of wrongdoing, with reputational and commercial
consequences that exceed the formal sanction.

100.  The undefined term “seriously prejudicial” in the EU Directive grants companies and tax authorities con-
siderable discretion in determining whether specific information is deemed harmful, a point of criticism
raised by Loureiro (2022). See Manuel Campos Loureiro, “The Shortcomings of the EU Public Country-
by-Country Reporting Directive,” EC Tax Review 31 (2022): 115, 119. See also Gundert, Spengel and Weck,
Leveling the Playing Field?, 10.

101.  The Directive’s preamble clarifies that EU Member States are obligated to apply penalties for non-compli-
ance with the new public CbC reporting rules. Specifically, Recital (21) of Directive (EU) 2021/2101 states
that “[t]he obligations on Member States to provide for penalties and take all the measures necessary to
ensure that those penalties are enforced pursuant to Directive 2013/34/EU apply to infringements of the
national provisions as regards the disclosure of income tax information by certain undertakings and
branches adopted pursuant to this Directive”.
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5. The Imperative of a Precise Directive Design

Having established the challenging ecosystem that companies must navigate (see section
3.) following the adoption of the Public CbC Reporting Directive and the concrete admin-
istrative, competitive intelligence, and penalty risks they face within it (see section 4.), this
section shifts its analytical focus to the root cause of certain aspects of the three risks: the
Directive’s own legislative design. It argues that the severity of these risks is not an inevita-
ble consequence of a corporate transparency regime in itself but rather that it is fundamen-
tally exacerbated by a framework that suffers from ambiguities and, crucially, an apparent
imbalance between its transparency objectives and the rights of the affected companies.

While the Directive’s goals of accountability and transparency are laudable, achieving
them effectively and equitably requires a robust and unambiguous legislative framework.
This is not merely a matter of legal tidiness; it is a fundamental prerequisite for upholding
the EU principle of legal certainty'®? and for providing those subject to the law with a clear
and foreseeable framework, particularly where they may face adverse consequences.'®
Furthermore, it is crucial to distinguish between a general - and perhaps intended - legal
ambiguity (which can exist in any legal text and does not necessarily undermine the law’s
predictable application) and a fundamental legislative flaw that breaches legal certainty. The
analysis below argues that the Public CbC Reporting Directive contains the latter; its design
elements create not a mere interpretive ambiguity but a systemic lack of clarity and foresee-
ability which, combined with the absence of internationally agreed definitions in the legal
text, make it impossible for MNEs to ascertain their rights and obligations with certainty
and, at the same time, prevent the public from properly understanding MNEs’ footprints.
This is particularly evident in areas where the Directive’s vagueness exposes companies to
risks, such as penalties or competitive harm, without providing a clear path to compliance
or protection.'”*

102.  The principle of legal certainty is a cornerstone of the EU legal order, requiring that Union law be clear,
precise and predictable. The CJEU has consistently held that legislation must be unambiguous and its
application foreseeable. See, e.g., Case C-63/93, Duff v. Minister for Agric. & Food, ECLI:EU:C:1996:51,
para. 20. While this principle is not explicitly a dedicated article in the Charter of Fundamental Rights
of the European Union, it is consistently affirmed by the CJEU as a fundamental principle of EU law. The
Court has also held that it is indirectly reflected in several articles of the Charter itself, particularly in the
principle of legality in criminal matters, laid down in article 49(1) of the Charter. See, e.g., Case C-63/93,
Duffv. Minister for Agric. & Food, ECLI:EU:C:1996:51, para. 20; Case C-694/20, Orde van Viaamse Balies
v. Vlaamse Regering, ECLI:EU:C:2022:963, para. 39. The Charter of Fundamental Rights of the European
Union, pursuant to article 6(1) of the TEU, has the same legal value as the Treaties.

103.  The Court reiterated this settled case law in Case C-623/22, Belgian Association of Tax Lawyers and
Others, ECLI:EU:C:2024:639, a landmark judgment on the validity of DAC6 (the Sixth EU Directive on
Administrative Cooperation, which sets out mandatory disclosure rules for tax arrangements). In that
case, the CJEU held that the principle of legal certainty requires, on the one hand, that the rules of law
be clear and precise and, on the other, that their application be foreseeable for those subject to the law,
in particular, where they may have adverse consequences. This principle requires, inter alia, that legisla-
tion must enable those concerned to know precisely the extent of the obligations imposed on them, and
that those persons must be able to ascertain unequivocally their rights and obligations and take steps
accordingly (para. 36). In this case the Court concluded that the terms used in DAC6 were sufficiently
clear and precise in light of the requirements stemming from the principle of legal certainty, noting that
the principle of legality in criminal matters, laid down in article 49(1) of the Charter of Fundamental
Rights of the European Union, constitutes a specific expression of the general principle of legal certainty
(para. 39). See also Case C-311/08, Société de Gestion Industrielle (SGI) v. Etat belge, ECLI:EU:C:2010:26
and Case C-156/21, Hungary v. Parliament & Council, ECLI:EU:C:2022:97, para. 223.

104.  The CJEU’s ruling in Belgian Association of Tax Lawyers (Case C-623/22, ECLI:EU:C:2024:639) affirmed
that legal certainty does not require “absolute precision” (para. 42) and that broad legal terms can be
acceptable if their application is foreseeable for those subject to the law (para. 36). The Court found that
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Furthermore, the Directive’s design must adhere to the EU principle of proportionality.'®

This means its measures must be suitable and necessary to achieve the pursued objectives,
and the burdens they impose must not be excessive in relation to the public interest at stake.
The scrutiny of these requirements becomes particularly stringent when fundamental rights
are affected, demanding that no less intrusive alternative exists to achieve the legislative
goal.!” Although the literature has pointed out that the CJEU appears to be more active
in addressing violations of secondary legislation related to non-economic rights, such as
the right to privacy, the right to protection of personal data, the right to family life and the
right to defense, the author contends that there is an arguably unexplained and unjustified
disparity in how the Court approaches cases concerning primarily economic interests (like
the freedom to conduct a business and the right to property) in areas involving decisions of
economic or social policy (where the EU legislature enjoys wide discretion)."”'**According
to Vazquez, “this low standard of scrutiny used by the Court to assess the proportionality
of EU measures should be reconsidered to ensure that core elements of equally important
economic rights are not affected”.'®® Although the Public CbC Directive is not a tax mea-
sure, its connection with tax is evident, which also sparked debate about the correct legal
basis of the Directive as mentioned in section 2.

This analysis will therefore deconstruct specific design elements within the Directive that
appear to fall short of these foundational EU legal principles of legal certainty and propor-
tionality.

the concepts in DAC6 were sufficiently clear because they could be interpreted by “ordinary methods
of interpretation of the law,” as well as with the help of “relevant international agreements and practic-
es” (para. 44). The argument about legal certainty in this paper is distinct. The Public CbC Reporting
Directive’s core concepts — such as the undefined term “seriously prejudicial commercial position” - lack
a comparable, internationally agreed-upon definition, creating a definitional void that renders the law’s
application unforeseeable for MNEs and the public. Furthermore, the issues the author identifies are
systemic design flaws (e.g. lack of mutual recognition of the pCBCR report), which fundamentally under-
mine the law’s predictability in a way that the CJEU did not find in the DAC6 framework. These flaws,
therefore, breach legal certainty by exposing companies to disproportionate and unforeseeable risks that
cannot be mitigated through expert interpretation alone, even for professionals who, as the Court noted,
are expected to take special care (para. 45).

105.  The principle of proportionality, enshrined in article 5(4) of the TEU, is a general principle of EU law. See,
e.g., Case 11/70, Intl. Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel,
ECLI:EU:C:1970:114. The CJEU typically applies a three-part test, requiring a measure to be: (i) suitable
to achieve its objective; (ii) necessary to achieve that objective; and (iii) not impose burdens that are
excessive in relation to the public interest pursued. See Case C-331/88, The Queen v. Minister for Agric.,
Fisheries & Food, ex parte Fedesa, ECLI:EU:C:1990:391.

106. A prominent example is Joined Cases C-293/12 & C-594/12, Digit. Rts. Ir. Ltd v. Minister for Commc’ns,
Marine & Nat. Res., ECLI:EU:C:2014:238, where the Court invalidated the Data Retention Directive on
proportionality grounds. More recently, in Orde van Vlaamse Balies, the Court invalidated a specific
provision of the DACS6 as a disproportionate interference with the right to respect for communications
under article 7 of the Charter, while upholding the remainder of the legislation. See Case C-694/20, Orde
van Vlaamse Balies.

107.  Juan Manuel Vézquez, Tax Reporting by Digital Platforms under DAC7: A Proportionality Assessment
(Alphen aan den Rijn: Kluwer Law International, 2025), 176-177.

108.  See Case C-390/15, Rzecznik Praw Obywatelskich (RPO), ECLI:EU:C:2017:174, para. 54.

109.  See also Vazquez, Tax Reporting by Digital Platforms under DAC7, 177: “In light of the growing adoption
of EU tax Directives, which increasingly create tensions with diverse aspects of economic rights, I consider
that this low standard of scrutiny used by the Court to assess the proportionality of EU measures should
be reconsidered to ensure that core elements of equally important economic rights are not affected.”
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6. Focused Examination of Specific Problematic Design Elements
6.1. Ambiguity in defining “seriously prejudicial commercial position”:
A driver of competitive, administrative and penalty risks

According to the Public CbC Reporting Directive, EU Member States may adopt a “safe-
guard clause” that allows undertakings to temporarily omit information for up to five
years where its disclosure “would be seriously prejudicial to the commercial position of the
undertakings to which the report relates”""® Any such omission must be clearly indicated
in the report, accompanied by a duly reasoned explanation. Information concerning EU
blacklisted or grey-listed jurisdictions, however, may never be omitted.

Despite the sound objective of this provision, a fundamental design flaw in the Directive’s
safeguard clause lies in the significant ambiguity of its core condition: what constitutes a
situation that is “seriously prejudicial to the commercial position” of a company. While this
clause aims to balance transparency with the protection of legitimate business secrets, the
Directive itself fails to define this key phrase. It provides no criteria, benchmarks or illus-
trative examples to guide companies and national authorities, leaving a critical interpretive
vacuum. This definitional void creates significant legal uncertainty, running directly count-
er to the principle of legal certainty'! due to the lack of a clear and foreseeable framework
that in combination with the lack of a comparable, internationally agreed-upon defini-
tion,'? gives rise to the following three risks:

- Competitive intelligence risks arise when, due to uncertainty about the scope of the
safeguard clause and fear of non-compliance, MNEs disclose information that is in fact
commercially sensitive.

- Penalty risks are triggered if an MNE withholds data under the safeguard clause, but
its justification is later deemed insufficient by a national authority.

110.  Council Directive (EU) 2021/2101, art. 48¢c(6). Most of the EU Member States have opted to implement
this clause.

111.  Loureiro argues that the draft EU Directive’s rule does not ensure full respect for the principle of legal
certainty, which requires the law to be clear, precise and foreseeable in its effects. According to him, the
safeguard clause using vague and indeterminate concepts leaves to the discretion of the reporting entities
determination of what information is to be considered “seriously prejudicial”. From his point of view, the
legislator has left an inadmissible wide margin of discretion allowing undertakings to exploit this clause
as an instrument to circumvent (at least temporarily) the obligations arising from this Directive. This
comment is valid. But there is also the other side of the coin which is also the uncertainty of the compa-
nies of what to report without any intention to circumvent their reporting obligations. See Loureiro, “The
Shortcomings of the EU Public Country-by-Country Reporting Directive, 119.

112.  In that regard, note that articles 19a(3), fourth subparagraph, and 29a(3), fourth subparagraph, of the
Accounting Directive (sustainability reporting and consolidated sustainability reporting, respective-
ly) permit EU Member States, in exceptional cases, to allow companies to omit information relating
to impending developments or matters under negotiation where, in the duly justified opinion of the
administrative, management and supervisory bodies - acting within their competences under national
law and bearing collective responsibility — disclosure would be seriously prejudicial to the undertaking’s
commercial position, provided that the omission does not prevent a fair and balanced understanding of
the undertaking’s development, performance and position, and the impact of its activities. Compared
with articles 19a(3) and 29a(3) of the Accounting Directive, which confine omissions to impending devel-
opments or negotiations, identify the deciding corporate bodies and their collective responsibility and
require that any omission must not prevent a fair and balanced understanding, article 48c(6) contains no
such fairness test leaving broader discretion (subject to the five-year cap and the absolute non-omission
rule for Annex I and IT jurisdictions). One might argue, by way of systematic interpretation, that the same
fairness test should be read into article 48c(6); however, given that sustainability reporting and public
CbC reporting pursue different objectives within the EU transparency framework, such an inference may
not provide sufficient legal certainty.
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- Administrative risks are triggered by the need to navigate this legal uncertainty, requir-
ing significant resources to assess whether an omission is justifiable and to prepare a
defensible explanation.

In the absence of EU guidance,"? the task of defining “seriously prejudicial” falls to indi-
vidual EU Member States, inevitably leading to a patchwork of different interpretations.
For instance, a non-EU-headquartered MNE with qualifying subsidiaries in multiple EU
Member States could face a situation where one country’s authority permits an omission
while another demands the publication of the exact same information as not protected
under the safeguard clause. This lack of harmonization creates an uneven playing field and
presents a plausible scenario where an MNE might gain a competitive advantage simply by
operating out of an EU Member State with a more lenient interpretation.'*

Beyond its definitional ambiguity, a more profound and systemic flaw in the safeguard
clause lies in its underlying premise that “sensitive information” exists as isolated data. The
clause is drafted to protect singular data points (e.g. a high profit figure) in a given juris-
diction. However, as modern data analytics and machine learning enable stakeholders to
cross-reference multiple data points - such as profits, employees and the nature of activities
- the real strategic insights and “sensitive information” are revealed not in the isolated data
but in the relationships between them. This means that even if a single, “prejudicial” data
point is omitted, the remaining data can still be aggregated and analysed to infer the very
information the clause sought to protect. In an era where external stakeholders use sophis-
ticated algorithms and Al to scrutinize public reports, the safeguard clause seems to be a
blunt tool, fundamentally ill-suited to the digital nature of data analysis.

Although this argumentation goes more to the definition of what “information” means
for the application of the safeguard clause to be omitted from the public CbCR report,
one could argue that as a first step for modernizing the safeguard clause, it would be to
at least define the “sensitivity” of information that can potentially be cross-referenced.
Consequently, a clear EU-level definition of the term “seriously prejudicial” is essential.
Such a definition would not only enhance legal certainty but would also directly mitigate
the three interconnected risks for MNEs, while simultaneously providing stakeholders with
a clear framework to judge whether an omission of information is justified.'”

113.  Not even based on CJEU case law as Loureiro notes that a search of CJEU case law reveals no clear
precedent for defining the term. See Loureiro, The Shortcomings of the EU Public Country-by-Country
Reporting Directive, 119.

114.  Loureiro notes that domestic legislators will be expected to have different approaches. Of course, a more
permissive legislator will tend to adopt the formulation that offers greater subjectivity, as opposed to a
legislator who wants to ensure greater effectiveness of the system, who will tend to adopt wording that
provides greater legal certainty. Given these differences in attitude, multinationals will likely take advan-
tage of this diversity. See Loureiro, The Shortcomings of the EU Public Country-by-Country Reporting
Directive, 119. This comment seems to be more valid in the case of a non-EU-headquartered group, whose
EU qualifying entities have to report, potentially in different EU Member States. However, in the case of
an EU-headquartered group, where the reporting obligation falls on the EU UPE, a competitive advantage
can arise for some EU MNEs simply by operating out of an EU Member State with a more lenient inter-
pretation compared to other EU MNEs operating in a state with a stricter interpretation.

115.  The author acknowledges that while the ambiguity of the term “seriously prejudicial” could be viewed
as a source of power for MNEs giving them the flexibility to omit information without challenge by the
local authorities, this perspective seems to be shortsighted. Such ambiguity ultimately undermines the
legal certainty required of EU legislation and does little to benefit MNEs in the long run. Ultimately, a
clear legislative framework would better serve all parties. It would provide MNEs with stronger legal
protections, prevent potential overreach from authorities, and give the public a transparent standard
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6.2. Proportionality challenges of the safeguard clause: Creating future competitive risks

Beyond its definitional ambiguity, the very design of the safeguard clause raises profound
questions of proportionality. First of all, its rigid, indiscriminate five-year time limit for
deferring sensitive information fails to account for data whose commercial value and sen-
sitivity may persist long after this period expires. The requirement that such information
must then be published in its entirety, irrespective of its remaining strategic importance,
creates a tension with fundamental rights and generates profound long-term risks for
undertakings.

The mandatory publication of genuinely sensitive commercial information, even after a
five-year deferral, constitutes a significant interference with the following two rights of
companies under the Charter of Fundamental Rights of the European Union:

- Article 16 (Freedom to conduct a business): This freedom protects the right to engage in
an economic or commercial activity and includes the ability to determine a company’s
own business policy. While not absolute, any limitation must be provided for by law
and respect the principles of legal certainty and proportionality (see Case C-283/11, Sky
Osterreich AG v. Osterreichischer Rundfunk, ECLI:EU:C:2013:28). This right is clearly
infringed when the compelled disclosure of strategic information erodes a company’s
ability to compete effectively in the market.

- Article 17 (Right to property): The CJEU has consistently held that this right pro-
tects confidential commercial information and business secrets as intangible assets
falling under the concept of “possessions” (see Case C-450/06, Varec SA v. Etat belge,
ECLIL:EU:C:2008:91). The Court has also affirmed that intellectual property is explicitly
protected as a form of property under this article (see Case C-476/17, Pelham GmbH
v. Hiitter and Schneider, ECLI:EU:C:2019:624). Furthermore, in Case T-79/20, Ryanair
DAC v. European Commission, ECLI:EU:T:2021:284, the General Court reaffirmed that
the protection of business secrets is a general principle of EU law. Compelled disclo-
sure that diminishes the economic value of these assets — such as a long-term business
model or a proprietary industrial process - is a clear interference with this right, which
constitutes a severe competitive intelligence risk.

The measure’s compatibility with the Charter therefore depends on the rigorous propor-
tionality test enshrined in article 52(1) of the Charter, as applied by the CJEU in landmark
cases like Joined Cases C-293/12 and C-594/12, Digital Rights Ireland and Seitlinger and
Others, ECLI:EU:C:2014:238, and Case C-362/14, Maximillian Schrems v. Data Protection
Commissioner (Schrems I), ECLI:EU:C:2015:650. This strict scrutiny of tax transparency
measures was recently illustrated in the context of DAC6 (even though the applicable right
at stake was a non-economic right as in the aforementioned cases)."*

The proportionality test requires a measure to be suitable, necessary, and not impose an
excessive burden (proportionality stricto sensu). While the Directive’s objective is legiti-

for assessing the relevance of any withheld information. In other words, it protects the interests of both
MNESs and stakeholders, in line with the objectives of the Directive.

116.  See Case C-694/20, Orde van Viaamse Balies. In this judgment, the Court invalidated the obligation
for lawyers to notify other intermediaries of their DAC6 reporting duties, finding it a disproportionate
interference with the right to respect for communications with a lawyer, as protected by article 7 of the
Charter.
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mate and the measure arguably suitable, its necessity and stricto sensu proportionality are
subject to significant doubt. For information whose sensitivity extends well beyond five
years, the resulting harm can be permanent. The competitive harm is direct and tangible,
stemming from the interplay of the specific data points the public CbC reporting regime
mandates. For example, publishing data that reveals long-term pricing structures or high
profit margins on cornerstone products may be inferred by competitors through analysing
the relationship between “revenues” and “profit before tax” in a key sales jurisdiction, when
correlated with a low “number of employees”. Similarly, the strategic importance of a par-
ticular jurisdiction to a company’s supply chain can be exposed; a competitor could identify
a jurisdiction with high “accumulated earnings” and “profit before tax” but few employees,
effectively pinpointing the group’s central financing or intellectual property holding entity
- a core part of its business model. This allows competitors to reverse-engineer successful
strategies, target key markets with predatory pricing or disrupt supplier relationships - all
based on historical data that remains strategically relevant.

These examples illustrate that the damage is not speculative but a direct, foreseeable and
often permanent consequence of applying a rigid timeline to information with enduring
strategic value. In such cases, the five-year rule imposes a disproportionate burden, forc-
ing MNEs to choose between suffering future competitive damage or forgoing legitimate
long-term strategies simply because they cannot be adequately protected."” Applying such
a one-size-fits-all fixed-period logic to business information appears overly blunt and con-
trary to the nuanced case-by-case balancing the CJEU typically demands when assessing
limitations on fundamental rights.''

Furthermore, someone could argue that the very design of the safeguard clause raises pro-
found questions of proportionality. More specifically, the mere optional nature of the safe-
guard clause may raise proportionality concerns. The Directive makes this clause optional
for EU Member States to implement (“Member States may allow...”), a legislative choice that
is arguably disproportionate as it mandates disclosure across the European Union without
guaranteeing a uniform safe harbour. Like in the case of the rigid five-year period, this leg-
islative choice may infringe upon an MNE’s fundamental right to conduct a business and its
right to property, as protected under articles 16 and 17 of the Charter."”

6.3. The evolving jurisdictional scope: Blacklists and grey lists as a source
of administrative and penalty risks

A further structural design challenge is embedded in the Directive’s reliance on the
European Union’s evolving list of non-cooperative jurisdictions for tax purposes (Annex
I, the so-called blacklist, and Annex II, the so-called grey list). The Directive mandates
disaggregated reporting for each EU Member State, each jurisdiction on Annex I and

117.  This approach contrasts sharply with the legislative treatment of information related to non-coopera-
tive tax jurisdictions (the EU “blacklist” and “grey list”). The Directive imposes an absolute disclosure
requirement for these locations, explicitly exempting them from the safeguard clause. This means the
information can never be omitted, as the paramount public interest in combating tax abuse and promot-
ing tax good governance in these specific contexts is deemed to justify the interference.

118.  The CJEU’s jurisprudence consistently rejects such general and indiscriminate measures when they
interfere with fundamental rights. See, e.g., Joined Cases C-293/12 & C-594/12, Digit. Rts. Ir. (invalidating
the Data Retention Directive because it applied to all persons and all data without any differentiation,
limitation, or exception).

119.  Council Directive (EU) 2021/2101, art. 48c(6).
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any jurisdiction that has appeared on Annex II for two consecutive years.'® Crucially, an
MNE’s reporting obligations for a given financial year are determined by the lists in force
in February, the final version published before the 1 March cut-off date referenced in the
Directive.'?!

A critical legislative oversight arises here in the unregulated scenario of a jurisdiction mov-
ing from the EU blacklist to the EU grey list. The Directive does not explicitly state whether
the two-year qualification period for a grey-listed jurisdiction is considered to have started
while it was on the blacklist, stating only that it must be on Annex II for “two consecutive
years”.!*? This ambiguity directly undermines the principle of legal certainty and exposes
an MNE to penalty risks if its reasonable interpretation differs from that of a national
authority.'”

Compounding this issue, further complications arise from divergent national transposi-
tions where EU Member States “gold-plate” the Directive. This can occur, for instance, by
adding their own domestic lists of non-cooperative jurisdictions (e.g. Belgium). This leads
to significant administrative risks for non-EU-headquartered MNEs, as a report compliant
with the EU Directive in one EU Member State may not be compliant in another with a
more extensive domestic list. This fragmentation creates an administrative minefield and
elevates the risk of incurring penalties due to a patchwork of obligations. The Directive’s
use of the mandatory verb “shall” for EU-listed jurisdictions suggests an intent to establish
a harmonized standard.'** It is therefore open to question whether the expansion of report-
ing to include domestic lists constitutes a correct implementation of the Directive. Indeed,
the European Commission considers such national extensions to be a form of “gold-plat-
ing” that can frustrate the harmonizing objective of EU legislation.'*® This highlights a
missed opportunity: the risk of gold-plating could have been addressed more clearly in the
Directive itself to ensure a truly uniform standard across the European Union.

120.  Council Directive (EU) 2021/2101, art. 48¢c(6).

121.  The EU list of non-cooperative jurisdictions for tax purposes, which includes the “blacklist” (Annex I)
and “grey list” (Annex II), is reviewed and updated twice a year, typically in February and October. See
Council of the European Union, Taxation: EU list of non-cooperative jurisdictions, https://www.consilium.
europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/ (last visited 6 Aug. 2025).

122.  This is not a hypothetical concern. For instance, the Council of the EU added Antigua and Barbuda to
its blacklist on 20 Feb. 2024. See Council of the European Union, Council conclusions on the revised EU
list of non-cooperative jurisdictions for tax purposes (20 Feb. 2024), Doc. No. ST 6776/24, https://www.
consilium.europa.eu/media/70365/st06776-en24.pdf). Following political commitments, it was moved
to the grey list in Oct. 2024 and remain in the list of 20 Feb. 2025. See Council of the European Union,
Council conclusions on the revised EU list of non-cooperative jurisdictions for tax purposes (20 Feb. 2025),
Doc. No. ST 6322/2025/INIT, https://data.consilium.europa.eu/doc/document/ST-6322-2025-INIT/en/
pdf).

123. It may also create a direct reputational risk. If an MNE, navigating this legal grey area, concludes that
reporting for a specific jurisdiction is not yet required, it risks a public backlash. External stakeholders,
unaware of the technical nuance, may perceive this as a deliberate omission of information they deem
critical, thus fuelling a narrative that the MNE is hiding activities.

124.  Council Directive (EU) 2021/2101, art. 48c(6) (“Member States shall ensure that information pertaining
to tax jurisdictions included in Annexes I and II... may never be omitted.”) [emphasis added].

125.  In aletter to EU Member States leaked to the press in late June 2023, the European Commission explic-
itly warned against “gold-plating” the Public CbC reporting Directive, arguing that diverging national
rules would undermine the goal of providing uniform and certain requirements for businesses. The
Commission identified several examples of potential gold-plating that would increase administrative bur-
dens, including modifying the EUR 750 million revenue threshold, adding national blacklists to the EU
list of non-cooperative jurisdictions, requiring a mandatory audit of the report, or demanding additional
data beyond what the Directive mandates. See Lamer, Commission Warns Against Gold-Plating.
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6.4. A fragmented filing landscape for non-EU-headquartered MNEs: A magnifier
of administrative risk

A significant structural deficiency in the Directive, which creates a severe administrative
risk, is its fragmented filing landscape for non-EU-headquartered MNEs. The root of the
problem lies in the decentralized nature of the filing obligation. For such a group, the legal
responsibility to publish the report is pushed down to each of its qualifying medium-sized
and large subsidiaries'* or branches within the European Union.'”” This approach creates a
clear disparity when contrasted with the centralized model for EU-headquartered groups,
where only the UPE is responsible for filing a single group-wide report.'?

For a non-EU-headquartered MNE, this decentralized filing translates into a substantial
increase in its compliance burden. Instead of a single, streamlined process, the group must
navigate a complex patchwork of disparate national rules. Its various EU subsidiaries may
have to contend with different competent business registers, varying procedural deadlines,
language requirements and publication forms (e.g. commercial register and website of the
entity). Moreover, even if national procedural rules were perfectly harmonized, the funda-
mental administrative burden of managing filings across up to 27 different national systems
would remain.

This legislative design is questionable under two fundamental principles of EU law. First,
it appears to conflict with the principle of equal treatment (or non-discrimination), as
enshrined in articles 20 and 21 of the Charter. By imposing a significantly more burden-
some model on non-EU-headquartered groups while affording a simpler model to their EU
counterparts — both of whom are in the comparable situation of needing to report on the
group activities and data - the Directive creates a difference in treatment that lacks a clear
and objective justification.

Second, the decentralized model appears disproportionate to the stated objective of ensur-
ing effective and accessible public disclosure. As consistently interpreted by the CJEU, the
principle of proportionality requires a measure to be suitable for attaining its objective,
necessary to achieve it, and not impose an excessive burden in relation to the interests pur-
sued (proportionality stricto sensu). While decentralized filing is suitable for achieving pub-
lication, its necessity is doubtful when a less onerous alternative exists. It also arguably fails
the test of proportionality stricto sensu, as the significant administrative burden it imposes
on non-EU-headquartered MNEs is not outweighed by any discernible public benefit com-
pared to a centralized system. A more proportionate, equitable and effective solution would
have been a mandatory, centralized “filing hub” model. The Directive could have required
that a non-EU-headquartered group designate a single qualifying entity in the European
Union to file one report on behalf of the entire group. This approach, mirroring the logic
applied to EU-headquartered groups, would uphold the principle of equal treatment, dras-
tically reduce the administrative burden and better serve the Directive’s core transparency
objective by creating a single, accessible point of information.

126.  Council Directive (EU) 2021/2101, art. 48b(4).
127.  Ibid., art. 48b(5).
128.  Ibid,, art. 48b(1).
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The Directive does include a provision that gestures toward this solution - the so-called
filing hub option'® - but critically, it is framed as an option for the non-EU-headquartered
group rather than the default rule.”*® By establishing the fragmented, disproportionate sys-
tem as the standard compliance path, the legislator fails to resolve the core issue.

6.5. The filing hub option: A flawed safe harbour and source of new risks

To mitigate the fragmented landscape described in subsection 6.4., the Directive introduces
the “filing hub option” in article 48b(6). This provision establishes an explicit right afforded
to the non-EU-headquartered MNE itself — not an implementation option for EU Member
States — to centralize its reporting by designating a single EU subsidiary or branch as a “fil-
ing hub”. To exercise this option, the non-EU UPE must publish the group report on its web-
site in at least one official language of the Union and within 12 months of its balance sheet
date. It must also identify the designated hub, which then files the report with its national
commercial register, thereby exempting all other qualifying EU entities of the group from
their individual publication obligations.

However, while designed as a safe harbour, its practical application is undermined by leg-
islative gaps that erode legal certainty and create a new set of administrative and penalty
risks. The initial ambiguities concern the disclosure requirements themselves. For instance,
while the non-EU UPE must identify the designated subsidiary that has published the report
in accordance with article 48d(1) of the Directive — which refers in essence to publication
in a commercial registry — the Directive is silent on whether the designated hub must also
publish the report on its own website. A legal clarification on this point would have been a
welcome addition to the Directive, as a national requirement for local website publication
would create an unnecessary duplication of the parent company’s efforts. This ambiguity
creates compliance uncertainty and a penalty risk for the designated hub. Moreover, the
option is rendered entirely unavailable if the non-EU UPE does not operate a website, forc-
ing the group back into the default, fragmented system.

A more profound structural flaw, however, is the Directive’s failure to establish a clear prin-
ciple of mutual recognition for the report filed via the hub. This silence creates a critical
conflict when EU Member States have “gold-plated” the Directive with different national
requirements. For example, if an MNE designates a hub in EU Member State A, which
permits the use of the “safeguard clause,” the report may legally omit commercially sensi-
tive information. This creates a critical legal question: must the authorities in EU Member
State B, which has not implemented the safeguard clause, accept this report as valid for
the subsidiary located in their territory? Or can their local entity receive a penalty for an
“incomplete” report according to their stricter national law?

The Directive’s silence on this point effectively undermines the utility of the safe harbour,
as it fails to guarantee that a report lawfully filed in one EU Member State will be consid-
ered compliant across the entire Union, potentially rendering the option useless. This risk
is compounded by the absence of a formal communication mechanism between national
authorities to confirm that the filing hub option has been exercised. Ultimately, these design
flaws — from minor ambiguities to the critical failure of cross-border recognition - trans-

129.  Ibid., art. 48b(6).
130.  This fragmentation is exacerbated by the fact that some EU Member States, such as France, do not include
provisions on the filing hub option in their domestic laws.
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form the intended “filing hub” from a safe harbour into a new minefield of administrative
and penalty risks, representing another significant legislative oversight.

6.6. Fiscal year mismatches: A source of administrative and penalty risks

An operational challenge worth mentioning that creates both administrative and penalty
risks arises when the fiscal year of a non-EU UPE does not align with that of its qualifying
EU subsidiaries or branches. The Directive mandates reporting “within twelve months fol-
lowing the end of the financial year™*' but critically fails to specify which entity’s financial
year serves as the reference point in such a mismatch. This creates a fundamental ambi-
guity: should the reporting deadline be governed by the UPE’s financial year or the local
statutory year of the EU subsidiary responsible for filing?

Although informal guidance from the European Commission has suggested that the UPE’s
financial year should be followed,"* this position lacks explicit support in the Directive’s
text. This absence of a clear statutory rule places MNEs in a compliance trap. On the admin-
istrative front, forcing an MNE to report based on a local subsidiary’s fiscal year would
create substantial data aggregation challenges. Conversely, on the penalty front, an MNE
that follows the informal EU guidance could still be deemed non-compliant by a national
authority that interprets the law strictly, potentially leading to significant penalties for what
the authority considers a late filing.

Furthermore, this potential for temporal inconsistency undermines the Directive’s core
transparency objective. The absence of a uniform rule allows for scenarios in which
non-EU-headquartered MNEs report on different twelve-month periods; for instance, one
MNE may file in an EU Member State based on its parent company’s 31 December year-
end, while another, following a stricter national interpretation in a different EU Member
State, files based on its subsidiary’s 30 June year-end. Under such conditions, it becomes
exceedingly difficult for stakeholders — be they investors, journalists or civil society - to
meaningfully compare tax data across companies or to analyse trends over time. By failing
to mandate a single, harmonized reference point, the Directive introduces a layer of tem-
poral “noise” that fundamentally undermines the utility and comparability of the data it
aims to make public. In doing so, it compromises legal certainty and most importantly the
effectiveness of its own legitimate transparency objective.

7. Synthesis of Findings

This analysis has established that the EU Public CbC Reporting Directive represents a
significant paradigm shift in corporate transparency, moving previously confidential CbC
data into the public domain with the laudable objectives of enhancing public scrutiny and
combating tax avoidance. The first finding of this article is that the Public CbC Reporting
Directive transforms corporate tax information from a confidential compliance tool into a
public dataset accessible to a wide range of stakeholders, including CSOs, media, investors,

131.  Council Directive (EU) 2021/2101, art. 48d(1).

132.  The explanatory memorandum to the Dutch decree implementing the Public CbC Reporting Directive in
the Netherlands states that, based on discussions at a European Commission implementation meeting,
in the (rare) case of a fiscal year mismatch with a non-EU UPE, the reporting subsidiary must follow the
financial year of the parent, not its own. While this provides legal certainty in the Netherlands, it does
not resolve the lack of a harmonized rule across the entire European Union. See Besluit van 14 Feb. 2024
tot uitvoering van Richtlijn (EU) 2021/2101, Stb. 2024, no. 43, at 33 (Neth.).
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tax authorities, customers, suppliers, communities and competitors. These actors can use
the standardized data to shape public narratives, influence corporate reputations, drive
investment decisions and even alter competitive dynamics. While the primary analytical
focus in the public CbC report may fall on the ETR - particularly when it is perceived as low
- other indicators, such as profit-to-employee ratios or the location of high profits in low-tax
jurisdictions, can also trigger scrutiny, sometimes due to misunderstandings arising from
differing levels of stakeholder expertise in interpreting the tax technicalities behind the
public CbC data (e.g. the treatment of withholding taxes under the field “income tax paid”
of the payee). In response, it was observed that the Directive’s design leaves room for inter-
pretation, making narrative context essential for companies to avoid reputational harm.
Yet, even with explanations, MNEs face a strategic dilemma: continue to “explain” and
risk drawing attention to sensitive issues, or “adjust” their structures and tax footprint to
pre-empt negative perceptions. This dual challenge positions public CbC reporting as both
a transparency milestone and a driver of strategic, reputational and operational change for
in-scope companies.

The second and more critical finding is that the risks MNEs face within this environment
are not an inevitable consequence of transparency itself but rather are rooted in the specific
choices made in the Directive’s legislative design. In this article, it was argued that MNEs
are exposed to three principal, interconnected risks: significant administrative burdens,
new vectors for competitive intelligence leakage, and concrete penalty risks (section 4.).
This article has argued that the severity of these risks is fundamentally exacerbated by a
legislative framework that has certain flaws (section 5.). The detailed examination of the
Directive’s text (section 6.) identified five structural design flaws (or omissions) that conflict
with MNEs’ fundamental rights such as the freedom to conduct a business and property
rights. These flaws comprise: (i) significant ambiguities in the application of the “safeguard
clause”; (ii) the rigid five-year deferral period combined with the optional nature of that
clause; (iii) a fragmented filing framework for non-EU-headquartered MNEs; (iv) critical
legislative gaps regarding the application of the “filing hub” option for non-EU-head-
quartered MNEs; and (v) the absence of clear rules on handling fiscal-year mismatches.
Collectively, these design flaws create a compliance environment that is unpredictable,
inequitable and unnecessarily burdensome for in-scope companies.

The findings demonstrate that while the goal of public tax transparency is legitimate, its
codification in the legislative text has compromised the very legal principles of certainty
and proportionality it should uphold. For the Directive to achieve its profound purpose
effectively and equitably, these design flaws must be addressed. Reconciling the powerful
objective of transparency with the fundamental rights and legitimate interests of businesses
is therefore the paramount challenge, necessitating targeted legislative refinement to ensure
the regime is not only robust in its reach but also fair and predictable in its application.

8. Recommendations

The preceding analysis indicates that for the Public CbC Reporting Directive to meet its
objectives effectively and equitably, targeted policy refinements are essential. These can
be pursued via two distinct pathways. For issues of legal interpretation, the European
Commission should leverage on soft law to issue influential guidance, such as interpretative
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notices' to clarify ambiguous terms. This is a crucial tool, as the Directive largely prohibits
the European Commission from adopting legally binding acts.’** For the deeper structural
flaws identified in this article, however, the only viable solution is direct legislative amend-
ment of the Directive itself, despite the political challenges and any possible review by the
CJEU. Accordingly, the following recommendations are structured along these two tracks.

8.1. Harmonize the “seriously prejudicial” safeguard clause (via legislative amendment
and soft law)

To resolve the profound legal ambiguity inherent in its core condition, the European
Commission should issue a formal interpretative notice."”® In its current form, the term
“seriously prejudicial” is susceptible to fragmented and divergent application across the EU
Member States, thereby generating significant legal uncertainty. This uncertainty creates a
deterrent effect on legitimate economic activities, as undertakings may adopt overly cau-
tious strategies or forgo certain cross-border ventures to avoid the risk of sanctions under
an unpredictable legal standard.

The primary objective of the Commission’s guidance must be to establish “seriously prejudi-
cial” as an autonomous concept of EU law. This is essential to foreclose reliance on disparate
national legal standards and to ensure the provision’s uniform application. To this end,
the Notice must articulate a harmonized definition supported by robust, objective criteria.
Such criteria must transcend subjective evaluations, focusing instead on objectively verifi-
able parameters like the potential for significant financial loss, the compromise of sensitive
commercial negotiations or the disclosure of proprietary intellectual property.

Furthermore, this framework should be supplemented by a typology of illustrative, non-ex-
haustive examples to guide its practical application, distinguishing clearly between general
business information and data whose disclosure would genuinely cause severe harm. This
soft law instrument represents the most pragmatic and effective path to instilling genuine
legal certainty, enabling undertakings to make informed decisions unencumbered by the
risk of arbitrary enforcement at the national level.

A solution leading to a complete repeal of the safeguard clause, given the legal uncertainty
it has created, seems disproportionate and unfairly weighted between transparency goals

133.  Interpretative notices are a form of soft law used by the European Commission to clarify ambiguous
aspects of EU legislation, ensuring uniform application and providing legal certainty. While not legally
binding and subject to challenge before the CJEU, they carry significant persuasive weight as they reflect
the Commission’s official enforcement position. See, e.g., Commission Notice on the notion of State aid
as referred to in article 107(1) of the Treaty on the Functioning of the European Union, 2016 OJ (C 262) 1.

134.  Article 48c(4) of the Directive provides the legal basis for the Commission to issue implementing acts. The
Commission has used this empowerment to issue a Regulation communicating the required template and
formats. See Council Directive (EU) 2021/2101, art. 48c(4); Commission Implementing Regulation (EU)
2024/2952.

135.  Loureiro suggests replacing the current safeguard clause with a system that requires a joint, favourable
decision from both the European Commission and the relevant national authority for any information
to be omitted. This “double-decision” mechanism would prevent a single Member State from becoming a
“harbour of opacity” by granting overly lenient authorizations to attract businesses. In addition, to ensure
consistency, the European Commission would issue guidelines on what constitutes “seriously prejudicial”
information. See Loureiro, The Shortcomings of the EU Public Country-by-Country Reporting Directive,
115, 119.
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and the protection of companies’ fundamental rights to conduct a business (article 16 of
the Charter) and to property, which includes business secrets (article 17 of the Charter)."*¢

8.2. Replace the rigid deferral period with a flexible, proportionality-based assessment
and make the safeguard clause mandatory (via legislative amendment)

To address the proportionality violations of the rigid five-year deferral period, the Directive
must be amended. The “one-size-fits-all” five-year limit should be replaced with a flexible
assessment mechanism. This legislative change is required to allow an MNE to defer pub-
lication indefinitely, subject to periodic review, by providing demonstrable evidence that
disclosure would continue to cause severe commercial prejudice. This approach respects the
fundamental rights to conduct a business (article 16 of the Charter) and to property, which
includes business secrets (article 17 of the Charter). It replaces a disproportionate measure
with one that is strictly necessary, aligning the clause with the case-by-case balancing test
demanded by the CJEU and mitigating the severe long-term competitive risks created by
the current rule.

Furthermore, the implementation of the safeguard clause should be made mandatory for
all EU Member States, as its current optional nature is arguably disproportionate: it man-
dates disclosure across the Union while leaving the corresponding protection to discretion,
thereby potentially infringing the fundamental rights to conduct a business and to property
(articles 16 and 17 of the Charter).

8.3. Establish clear rules for the application of jurisdictional lists (via soft law
and legislative amendment)

To resolve the legal uncertainty created by the evolving EU tax lists, a two-pronged approach
is needed. First, the European Commission should issue an interpretative notice to clarify
the calculation of the two-year qualification period for grey-listed jurisdictions, particularly
after a transition from the blacklist. This would immediately resolve the ambiguity that cre-
ates penalty risks for MNEs. Second, to combat the administrative risks caused by fragmen-
tation, a targeted legislative amendment is needed. This amendment must explicitly prohibit
“gold-plating” by EU Member States, confirming that the European Union’s Annexes I and
IT are the exclusive lists for this reporting purpose. This would provide the strongest legal
basis for a truly harmonized standard and prevent the creation of a compliance minefield
through divergent national lists.

8.4. Establish a centralized EU filing system for non-EU headquartered MNEs
(via legislative amendment)

To remedy the fragmented filing landscape, a fundamental legislative amendment is
required to replace the current default system with a mandatory “filing hub” model. This
amendment must require each non-EU-headquartered MNE to designate a single EU
subsidiary or branch responsible for filing one report on behalf of the entire group. This
approach would align the treatment of non-EU-headquartered groups with their EU coun-
terparts, resolving the conflict with the principle of equal treatment. It also constitutes a
more proportionate measure, drastically reducing the administrative burden without com-

136.  Ibid., 119.
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promising transparency. Such a structural change is necessary to provide a legally certain,
equitable and eflicient compliance path, correcting a key design flaw in the Directive.'”

8.5. Strengthen and clarify the filing hub option (via soft law and legislative
amendment)

To make the “filing hub option” a truly viable safe harbour, its legislative gaps must be
closed using both soft law and legislative action:

- For procedural ambiguities (soft law): The European Commission could issue a formal
interpretative notice to resolve immediate uncertainties. This notice must clarify that
the designated hub entity is not required to duplicate the report’s publication on its own
website, confirming that the UPE’s publication is sufficient. This eliminates the risk of
penalties for an unnecessary and ambiguous duplication of effort.

- For structural guarantees (legislative amendment): The Directive must be amended to
introduce two critical provisions: a legally binding mutual recognition clause to ensure
a report lawfully filed in one EU Member State is accepted by all others regardless of
national “gold-plating” provisions and a formal notification system (e.g. via the Internal
Market Information System'*®) to inform all EU Member States when the option is
used.

8.6. Mandate a clear rule for fiscal year mismatches (via legislative amendment)

To eliminate the ambiguity and associated risks caused by fiscal-year mismatches, a legis-
lative amendment to the Directive is essential. This amendment must provide a clear and
binding rule stating that the financial year of the UPE is the sole determinant for reporting
purposes. This not only provides the definitive legal certainty that informal guidance can-
not guarantee but also ensures the temporal consistency of data across all MNEs. Adopting
this single reference point is crucial to preserving the comparability of the disclosed infor-
mation and reinforcing the Directive’s fundamental transparency objective.

137.  Loureiro also proposed a solution for non-EU multinational enterprises where the reporting obligation
would fall on a single, designated “main subsidiary” in the European Union. This solution, in his view,
presents challenges, as the main subsidiary may lack access to all the required information and could
exploit the Directive’s weak sanctioning regime by failing to report. Therefore, he suggests a clear legisla-
tive definition for this main subsidiary and a cascading system of obligations that would repeat along the
chain of subsidiaries in cases of non-compliance. See ibid., 122.

138.  The Internal Market Information System (IMI) is a secure, multilingual online platform established by
the IMI Regulation (EU) No. 1024/2012 to facilitate cross-border administrative cooperation between
public authorities in the European Economic Area. It is used across dozens of legislative areas (such
as the Services Directive and the Professional Qualifications Directive) to help national, regional and
local authorities communicate quickly and easily with their counterparts in other EU Member States.
Using the IMI for this purpose would be highly effective, as it provides an established, legally sound
and secure channel for one EU Member State’s competent authority to formally notify all others that a
specific undertaking has invoked the safeguard clause, thus preventing redundant inquiries and ensuring
EU-wide transparency among regulators without needing to create a new system from scratch. Further
information is available at https://ec.europa.eu/internal_market/imi-net/index_en.htm.
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