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16.1 Introduction

Recommendations, opinions, communications, notices, guidelines, codes 
of conduct, resolutions, conclusions, press releases, statements, memo‑
randa, white papers, green papers and non‑papers are some of the numer‑
ous apparently non‑binding legal instruments that have been enacted in 
the past decades at an extraordinary pace by EU institutions, agencies 
and bodies. They feature varying aims, functions, structures and practi‑
cal, as well as arguably possible legal effects, depending on the policy area 
in which they are enacted, the relevant legal framework and the institu‑
tional practice within which they operate. Praised and much criticized at 
the same time, few legal instruments are as heterogeneous as these non‑ 
binding instruments commonly referred to as ‘soft law instruments.’

The alleged blurred legal nature of these instruments has prompted us 
before to propose a new legal‑argumentative perspective to address the 
many challenges and problems they raise (Coman‑Kund and Andone 
2019; Andone and Coman‑Kund 2022, 2023). We have maintained that 
these instruments need to be strictly construed as legally non‑binding, but 
in practice potentially effective instruments not least due to their persua‑
sive force (Andone and Coman‑Kund 2022, 2023). By conceiving these 
governance tools as non‑binding argumentative instruments, we argued 
that their  added value and effectiveness should not so much depend on 
their alleged ambiguous status in‑between binding and non‑binding instru‑
ments. In our view, they should be mainly judged on their persuasive 
power to convince addressees to adopt the desired course of action. Our 
legal‑argumentative framework has been designed with a view to reinter‑
preting and reassessing EU soft law instruments in a way that finds solid 
grounding in the Union’s legal framework and jurisprudence (Andone and 
Coman‑Kund 2022). At the same time, it allows us to assess and improve 
the intrinsic quality and design of these EU governance tools in order to 
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ensure their effectiveness. It is with this last idea in mind that in this  chapter 
we propose to tackle the drafting of EU soft law instruments.

The drafting of EU soft law instruments has not attracted significant 
attention so far, despite their common usage and influence in a wide area of 
policies and despite a core preoccupation with the quality of EU legal acts 
in general, most prominently in the context of the ‘better lawmaking’ initia‑
tives (cf. SWD (2017) 350 final; SWD (2021) 305 final). The many drafting 
manuals (cf. European Commission 1997, 2015, 2022, Interinstitutional 
style guide 2022, European Parliament, Council of the European Union, 
European Commission, 1998, 2018, OJ L 2016) hardly ever mention these 
non‑binding instruments, if at all. The Court of Justice of the European 
Union (CJEU) referred previously in its jurisprudence to the formal (draft‑
ing) quality of non‑binding acts in close relationship with their substantive 
quality (see in particular Case C‑322/88 Grimaldi para. 14, Case 22/70 
ERTA para. 42, Case C‑16/16P Belgium v Commission paras. 28–31). Yet 
so far the need for clearer, simpler and more accessible non‑binding legal 
acts remains an ideal that is still to be fulfilled.

The added value of our enterprise lies in its focus on identifying, defining 
and operationalizing clear drafting criteria and guidelines for the creation 
and evaluation of these instruments, emphasizing their persuasive force, 
distinctively from legally binding acts. This chapter highlights the unique 
attributes of EU soft law instruments as persuasive governance tools (Sec‑
tion 16.2) before discussing the need to pay increased attention to a proper 
drafting of these instruments and the challenges this entails (Section 16.3). 
Next, concrete guidelines for a proper drafting of EU soft law instruments 
are put forward against the background of several argumentative and legal 
parameters used to assess the persuasive force of these governance tools 
(Section 16.4). Section 16.5 concludes our study.

16.2 Persuasive EU Non‑Binding Legal Acts

For more than a decade, scholars in the legal field have both acclaimed and 
heavily denounced EU soft law instruments. The supporters of soft law 
(among others, Abbott and Snidal 2000; Scott and Trubek 2002; Trubek 
and Trubek 2005; Schäfer 2006; di Robilant 2013) underlined the instru‑
ments’ flexibility and adaptability and particularly their capacity to enable 
effective cooperation between various actors, especially when their val‑
ues and interests differ significantly. The critics of soft law (among oth‑
ers, Klabbers 1996, 1998; Andone and Coman‑Kund 2022, 2023; Láncos 
2019; Stefan 2020; Eliantino, Korkea‑Aho and Stefan 2021) emphasized 
the instruments’ legal fuzziness, bringing about potential confusion, uncer‑
tainty and adverse legal and practical consequences. In this respect, the 
unexpected ‘hard’ legal effects that these instruments may arguably entail 
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affect the very principles of legality, legal certainty, institutional balance 
and distribution of powers between EU institutions and also the limits set 
on the scope and exercise of EU competences. As we explained before, ‘the 
very effectiveness, legality and legitimacy of EU action’ come under threat 
(Andone and Coman‑Kund 2022, 28).

While we may easily conclude from the extensive existent literature 
that soft law is a contested category (cf. Stefan 2013), EU practice repeat‑
edly demonstrated in the last years a clear preference for such instru‑
ments. There are more than 25 different types/labels (see Cappellina et al. 
2022) used to refer to such instruments, only a few of which are formally 
enshrined in the EU Founding Treaties. To be sure, however, while instru‑
ments such as recommendations and opinions (Article 288 TFEU), guide‑
lines (e.g. Article 148 (2) TFEU), conclusions (e.g., Articles 121 (2) and 
148 (1) TFEU) and interinstitutional agreements (Article 295 TFEU) are 
explicitly mentioned in the EU Founding Treaties, the very concept of ‘soft 
law’ is not. Nor is it ever used as such in CJEU jurisprudence (cf. Andone 
and Coman‑Kund 2023, 149–155). Instead, EU Courts continue to rely on 
the dichotomy between binding and non‑binding legal acts, and considera‑
tion is given as to whether these acts are intended to produce genuine legal 
effects or not (see Case 22/70 ERTA para. 42). An instrument such as a rec‑
ommendation, opinion, communication or any other such act is assessed 
as a genuine legally binding or non‑binding act (e.g., Case C‑16/16P Bel‑
gium v Commission paras. 28–30) but not as an ‘in‑between’ category as 
proposed by some (cf. Terpan 2015).

This fundamental feature does not imply, however, that despite their 
legally non‑binding nature, these instruments are not legal acts. On the 
contrary, they are legal acts through which EU institutions exercise their 
competences, and they are subject to the confines of the EU constitu‑
tional framework and potentially effective in practice (see Senden 2004, 
 482–501). This last feature is not problematic as long as such legal instru‑
ments entail ‘purely de facto effects’ (Senden 2004, 269) and voluntary 
compliance (Andone and Coman‑Kund 2023, 153); i.e., there is no (overt) 
obligation to comply with them neither by the addressees nor by the courts.

Similarly to Snyder’s (1993) definition of soft law, we see these instru‑
ments, as ‘legally non‑binding norms which may entail effects in practice’ 
(Andone and Coman‑Kund 2023, 148). We argue for conceiving of EU 
soft law instruments as legally non‑binding acts, but we view their power 
to persuade as a distinctive feature and as key to their effectiveness. This 
idea aligns with CJEU’s stance according to which ‘Article 288 TFEU 
intended to confer on the institutions which usually adopt recommenda‑
tions a power to exhort and persuade (our italics), distinct from the power 
to adopt acts having binding force’ (Case C‑16/16P Belgium v Commis‑
sion para. 26). The CJEU further confirmed this approach with regard to 
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the recommendations and guidelines of the European Banking Authority 
(see Case C‑501/18 BT v Balgarska Narodna Banka para. 79 and Case 
C‑911/19 FBF v ACPR para. 48). We maintain that such a stance holds, 
beyond the specific category of recommendations and guidelines, for EU 
soft law instruments in general (Andone and Coman‑Kund 2023, 155). We 
prefer to use the term ‘soft law,’ instead of ‘legally non‑binding instrument’ 
or ‘non‑binding act’ because of its richer descriptive and analytical value, 
capturing the normative richness of such tools as a matter of voluntary 
compliance and de facto effectiveness.

The idea that EU soft law instruments are non‑binding but persuasive 
prompts us to underline that they ‘need to be clearer and more convinc‑
ing about their intended effects as a way to foster [voluntary] compliance’ 
(Andone and Coman‑Kund 2022, 31). To do so, ‘the duty to state rea‑
sons’ as a legal parameter is notably pertinent. As enshrined in Article 296 
(2) TFEU: ‘Legal acts shall state the reasons on which they are based.’ 
Upon closer reading, this provision covers both legally binding and legally 
non‑binding acts, at least the recommendations and opinions formally 
enshrined in Article 288 TFEU. The legal parameters for assessing compli‑
ance with the duty to state reasons enshrined in the EU Founding Treaties 
were shaped and applied mainly by the CJEU in a varying though overall 
restricted fashion (limited to CJEU’s judicial review function, see Mendes 
2020).1

Yet the criteria and intensity of the duty to state reasons with regard to 
soft law acts remain rather obscure in current legal scholarship and prac‑
tice, not least probably also because of the rather limited possibilities for 
judicial review of such instruments (see Andone and Coman‑Kund 2023, 
157). We suggested more concretely that under Article 296 (2) TFEU, EU 
soft law instruments in general, just like any EU legal act, need to pro‑
vide clear, appropriate and sufficient reasons and explanations regarding 
the selected legal basis, the legal‑factual background prompting the adop‑
tion of the instrument, including the scrutiny of the subsidiarity and pro‑
portionality principles, and not least, the intended aims of the instrument 
(Andone and Coman‑Kund 2023, 157). Moreover, we argued that pre‑
cisely their specific nature as exhortative and persuasive legal instruments 
would justify observance of the higher rather than the lower denominator 
in terms of clarity, consistency and adequacy of the legal parameters of the 
duty to state reasons applied by CJEU (Andone and Coman‑Kund 2023, 
157). The concrete judicial review of EU soft law instruments’ compliance 
with the legal parameters of the duty to state reasons, resulting eventually 
in a finding of a breach of an essential procedural requirement, remains 
knotty in view of the non‑binding nature of these legal acts. Yet in the 
past the CJEU had, on very rare occasions, declared a non‑binding opin‑
ion inexistent because of the lack of a statement of reasons, seen as an 



Drafting EU Soft Law Instruments 337

essential element of the act (see Joined Cases 1–57 and 14–57 Société des 
usines à tubes de la Sarre v High Authority of the European Coal and Steel 
Community para. 112) and is increasingly reviewing EU non‑binding acts 
especially under Article 267 TFEU (e.g. Case C‑322/88 Grimaldi, Case 
C‑501/18 BT v Balgarska Narodna Banka para. 79 and Case C‑911/19 
FBF v ACPR para. 48).

Next, we maintain that, beyond its legal dimension engraved by the 
CJEU, the duty to state reasons, as a multifaceted procedural principle, 
has a richer content as a normative parameter or as a ‘norm of conduct.’ 
As such, it may guarantee, even outside the boundaries of judicial review, 
the good functioning of the EU administration, and it may prevent arbi‑
trary use of public power (see Mendes 2020). The duty to state reasons is 
most relevant for increasing the quality and effectiveness of EU soft law 
instruments by enhancing understanding of the leading factors/causes, 
content and aims of the rules of conduct envisaged; by persuading address‑
ees to follow them; and by improving their public acceptance. Hence the 
more comprehensive normative dimension of the duty to state reasons as 
a self‑imposed norm of conduct on EU institutions and bodies, while con‑
stitutionally justified in view of the ongoing unprecedented concentration 
of executive powers at the EU level (Mendes 2020, 316–319), becomes 
particularly important for construing and assessing persuasive EU soft 
law tools. Understood in this way, the duty to state reasons is essential to 
bring to light the validity, soundness and completeness of the reasoning 
employed in these instruments. This is relevant not only to foster legality 
but also to obtain effectiveness, without ignoring the design and format of 
these instruments in a way that they are easily distinguishable from legally 
binding acts (see Andone and Coman‑Kund 2023, 158).

Against this background, we have proposed a novel legal‑argumentative 
framework serving three closely interrelated functions. In its analytical 
function, the framework offers the tools to understand and interpret EU 
soft law instruments in a ‘closer‑to‑reality’ fashion. It enables analyzing 
the extent to which persuasive justificatory reasons are employed in the 
instrument and whether its effectiveness (i.e., level of voluntary compli‑
ance) is likely to be affected. In its evaluative function, the framework 
enables the assessment of the clarity, sufficiency, consistency and sound‑
ness of the arguments employed by the enactor of the instrument with a 
view to establish whether and to what extent arguments fall short on these 
grounds. In its practical/design function, the framework serves to better 
draft EU soft law instruments in line with their non‑binding legal nature 
and their argumentative style.

The proposed legal‑argumentative framework outlined in the table 
below (taken from Andone and Coman‑Kund 2023, 160) encompasses 
and links up two main components: (i) the legal dimension of the duty to 
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state reasons and (ii) the more far‑reaching normative dimension thereof, 
focusing on the persuasive quality of EU soft law instruments from an 
argumentative perspective. The first component includes the legal param‑
eters pertaining to the duty to state reasons – i.e., legal basis, legal‑factual 
background and aims of the instrument  –  assessed in light of the judi‑
cially forged criteria ‘clarity,’ ‘consistency’ and ‘adequacy.’ The second 
component includes four interconnected argumentative parameters. First, 
the argumentative content of EU soft law instruments should address the 
legal parameters of the duty to state reasons, as well as any other aspects 
that might foster voluntary compliance, and it should reflect the distinctive 
non‑binding nature of the instrument. Second, we call for particular atten‑
tion to be paid to the argumentative design of EU soft law instruments in 
such a way that their formally non‑binding nature is matched by persua‑
sive suggestions inviting addressees to follow a course of action. Third, we 
point out that the argumentative effectiveness of EU soft law instruments 
plays a significant role in fostering voluntary compliance in the absence of 
legal coercion. Finally, we emphasize that argumentative soundness is vital 
to obtain compliance with EU soft law instruments through valid (non‑ 
fallacious) reasoning. The framework connects the legal parameters of the 
duty to state reasons with the argumentative parameters by paying atten‑
tion at the same time to the form and the substance of the instruments. 
It should be noted that the distinction between the four argumentative 
parameters is merely analytic. In practice, they go together and therefore 
entail some degree of overlap (Table 16.1).2

The legal and argumentative components of the framework, though 
conceptually and functionally delineated, are closely interlinked in a com‑
plementary and mutually reinforcing fashion. The legal parameters of the 
duty to state reasons guide and set the floor for the application of the argu‑
mentative parameters. This is done with a view to assessing and enhancing 
compliance of the instrument with the duty to state reasons, seen as a norm 
of control that ensures observance of the principle of legality (see on duty 
to state reasons as a norm of control, Mendes 2020). From this vantage 
point, arguments and reasoning judged as sound and effective from an 
argumentative perspective will likely increase the chances that the instru‑
ment meets the legal parameters of the duty to state reasons and legality 
requirements more broadly. Yet the argumentative parameters examined 
here go one step further. Meeting the more restricted legal parameters of 
the duty to state reasons (even through adequate, clear and consistent rea‑
soning) does not guarantee per se that EU soft law instruments as legally 
non‑binding acts will be effectively complied with by addressees in prac‑
tice. Therefore, embedded within the broader normative dimension of the 
duty to state reasons, the argumentative parameters are intended to assess 
and enhance the persuasive intrinsic quality of EU soft law instruments 
beyond minimum legality requirements. This could arguably increase the 
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Table 16.1 Legal‑Argumentative Framework

Form

• Argumentative style
• Non‑binding/inviting language
• Intertwining arguments with suggestive rules of conduct throughout the instrument

Substance

Legal parameters 
(duty to state reasons)

Argumentative parameters (normative  
dimension of duty to state reasons)

Legal basis

Legal‑factual  
background

Aims of the 
instrument

abiding by  
standards of

clarity

consistency

adequacy

Argumentative content
Criteria/requirements

• The arguments should reflect the specificities of the 
situation and the policy area.

• The argumentative patterns should be distinguishable 
from their counterparts in legally binding instruments.

• Arguments should be provided in support of the legal 
basis as well as the necessity and desirability for enacting 
the instrument.

• Argumentation should as much as possible integrate 
relevant evidence and information.

Argumentative design
Criteria/requirements

• Arguments should be designed to reflect consistency 
between their legally non‑binding nature and their verbal 
presentation.

• Arguments should feature non‑binding formulations merely 
inviting addressees to adopt the proposed measures.

• Arguments should be employed throughout the instrument.
Argumentative effectiveness

Criteria/requirements
• Argumentation should be employed to increase the 

chances that the instruments are complied with in the 
absence of legal coercion.

• Argument types should be adapted to the preferences 
and values of the addressees depending on the specific 
goal that is aimed to be achieved by means of the 
instrument and the relevant policy area.

Argumentative soundness
Criteria/requirements

• Argumentation should be encompassing and complete 
by enabling the addressees to judge whether to accept or 
not accept the proposed measures.

• Arguments should be reasonable, logically valid and 
accurately reflecting the objectives and legal nature of 
the instrument, as well as the legal‑institutional‑policy 
context within which the instrument is enacted.

• Fallacious arguments should be avoided.
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likelihood of voluntary compliance by addressees and improve overall 
public trust in such governance tools.

16.3 Current Drafting of EU Soft Law Instruments

16.3.1 The Importance of Good Drafting

The drafting quality of EU soft law instruments is of acute importance for 
at least three reasons. First, a well‑drafted legal act enables identifying its 
genuine legal nature. CJEU commonly tries to determine the genuine legal 
nature of EU legal instruments by examining primarily the wording and sub‑
stance of their provisions, which constitute two key drafting components 
(see Case C‑16/16P Belgium v Commission, paras. 31–37, Opinion AG 
Bobek in Case C‑16/16P Belgium v Commission para. 63, Case T‑496/11 
United Kingdom v ECB paras. 31–32, Case C‑911/19 FBF v ACPR paras. 
38–49). Admittedly, for a comprehensive assessment of the intention of 
the author of the act, the Court considers also contextual elements, such 
as the legal‑policy framework to which the act belongs, the powers of the 
institution enacting the act, the publication of the legal instrument, among 
others. These other aspects play generally a confirmatory function for the 
interpretation based on wording and substance, depending on each case. 
As Lenaerts and Gutiérrez‑Fons (2013, 7) maintain:

where the wording of an EU law provision is clear and precise, its con‑
textual […] interpretation may not call into question the literal meaning 
of that provision, as this would run counter to the principle of legal 
certainty and to the principle of inter‑institutional balance enshrined in 
Article 13(2) TEU. Stated simply, the ECJ [CJEU] will never ignore the 
clear and precise wording of an EU law provision.

Second, a well‑drafted legal act enables smooth and quick compliance, 
making the application of provisions foreseeable. Currently, soft law 
instruments are enacted more than ever before, especially in crisis situa‑
tions, with national authorities, businesses and citizens being requested 
to comply with them in the short term. In this context, the quality of the 
drafting of these instruments is essential to comply with the principles of 
legal certainty and legitimate expectations, as well as to enable the national 
authorities to adopt and implement domestic measures in an effective and 
timely manner. Very recently, the CJEU reconfirmed that ‘the principle of 
legal certainty requires, on the one hand, that the rules of law be clear and 
precise and, on the other, that their application be foreseeable (our italics) 
for those subject to the law’ and that ‘inter alia (…) legislation must enable 
those concerned to know precisely the extent of the obligations imposed 
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on them, and those persons must be able to ascertain unequivocally their 
rights and obligations and take steps accordingly’ (Case C‑156/21 Hun‑
gary v Parliament and Council para. 223). These judicial standards were 
made in the context of the application and effects of legally binding acts, 
but, in our view, they are applicable, at least qua leading drafting criteria, 
to soft law instruments as well.

Third, a well‑drafted non‑binding legal act will contribute to enhancing 
its persuasive value with a view to convincing addressees and the public 
at large of the added value of complying with these instruments. In this 
sense, we agree with Xanthaki (2001, 652) when she points out that badly 
drafted legal acts lead to ‘vague, conflicting, inaccurate provisions, […] 
which damages the credibility of the EU legislature and wounds public 
support for the cause of European integration.’

16.3.2 EU Drafting Manuals

The numerous EU drafting manuals and guidelines we mentioned in the 
introduction are not particularly informative about the drafting of EU 
non‑binding legal acts. At best, they make minor observations and some‑
times hardly observable and inconsistent distinctions regarding soft law 
instruments. To start with, the form and content of EU non‑binding instru‑
ments are extremely flexible and do not seem constrained by a consist‑
ent pre‑determined format. As explained to us by Commission experts in 
2019,3 they are drafted by any of the Directorates General responsible for a 
particular policy area, and, sometimes, though not always, checked by the 
Legal Service of the Commission. The Commission’s Legislative Drafting 
Manual confirms explicitly that ‘the form of the non‑binding legal acts […] 
is not prescribed and can vary according to circumstances,’ pointing at a 
barely observable feature that ‘in non‑binding acts […], the basic unit is 
not the article but the point’ (6.3.1 (c)). The Joint Practical Guide for Per‑
sons Involved in the Drafting of European Union Legislation (JPG) speci‑
fies that ‘in non‑binding acts, […] a structure or presentation too close to 
that of a binding act, must not be used’ (2.3.3). This guideline is, however, 
apparently contradicted by the Legislative Drafting Manual when it points 
out that ‘recommendations and resolutions should, however, be drawn up 
in a form modelled on that of binding acts’ (I(1)).

Apart from these formal aspects, the manuals touch very briefly on the 
specific wording of non‑binding legal acts. Drafting guidelines are lim‑
ited to specifying that ‘[they] should not be worded too close to binding 
instruments and should include only provisions having no binding force” 
(JPG 2.2.4, 2.3.3). In the most recent guideline document of the Commis‑
sion (2022), the same idea is reinforced: ‘If the draft act being checked does 
not aim to be binding, this has various consequences for its wording, the 
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main purpose of which is to avoid confusion with a binding act’ (3.1.3). 
More concretely, ‘non‑binding acts should avoid using mandatory verbal 
forms and structures similar to those used in binding acts, but should also 
avoid including dates of entry into force or application’ (3.1.3).

16.3.3 Concrete Drafting Challenges

Arguably, in the exercise of their regulatory powers, EU drafters aim at 
enacting non‑binding legal acts as fast and as flexibly as possible, particu‑
larly when the intensity of EU competence is rather low and where vari‑
ous factors preclude the adoption of EU binding legal acts. The imbalance 
between the intended meaning of the norms of conduct and their expres‑
sion seems to have been of little, if any, concern for those producing EU 
soft law instruments. This situation persists despite the risks of producing 
legal uncertainty, potential breaches of institutional balance or trespassing 
of the boundaries of EU competences and ultimately uncertainty for those 
applying EU law in the Member States, including national courts.

We point at some drafting challenges in the current practice of EU soft 
law instruments concerning the substance, as well as the form of EU soft 
law instruments, in light of the legal and argumentative parameters dis‑
cussed earlier. In this way, we attempt to do justice both to the substantial 
quality of these instruments and to their formal quality, both of which 
are pertinent to drafting (cf. European Commission 2022, 331–333). We 
point at breaches of formal legal requirements, defective argumentation 
concerning the subsidiarity and proportionality principles, hardening lan‑
guage and format increasing the fuzziness of soft law instruments and lack 
of sufficient persuasive force for these instruments.

A close look at EU soft law instruments reveals that non‑binding acts 
often fail to mention explicitly a legal basis (e.g., Commission Communi‑
cation 91/C 273/024), and, when they do so, the (sometimes questionable) 
choice of legal basis is not further justified (e.g., Commission Recommenda‑
tion (EU) 2020/518). The latter is, for example, the case of the non‑binding 
instruments in which Article 292 TFEU is doubtfully mentioned as a legal 
basis, without further explanation of the specific Treaty provision enabling 
the enacting institution to adopt it. Moreover, the preamble of such instru‑
ments, which should always concern the legal‑factual background support‑
ing the adoption of the legal instrument and its content, sometimes poses 
great challenges. While this background is usually quite detailed and refers 
to EU legal acts relevant to various aspects covered by the instrument, it 
is often built on the premise that measures already taken by the Member 
States necessarily lead to fragmentation and subsequently hamper their 
effectiveness, while harming the single market and fundamental rights. 
A further legal challenge resides with the aim of the instrument which may 
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go beyond mere coordination and sometimes attempts to openly achieve 
harmonization among the Member States. Such is the case of the same 
Commission Recommendation (EU) 2020/518 which aims at creating a 
toolbox entailing a ‘pan‑European approach for the use of mobile applica‑
tions’ and a ‘common scheme for using anonymized and aggregated data 
on mobility of populations.’ As we explained in a previous more detailed 
analysis of this Commission Recommendation, such an approach

raises questions about the suitability of a recommendation for reaching 
such ambitious aims, and about the ‘orthodoxy’ of the Commission’s 
practice to use such an instrument in order to nudge Member States into 
things that do not normally belong to the EU competence, or, if they 
did, they should normally be regulated via an EU binding act.

(Andone and Coman‑Kund 2023, 164)

It has been shown that some EU soft law instruments, such as recommen‑
dations of the European Commission, commonly resemble legally binding 
instruments, in particular directives (Andone and Greco 2018; Láncos and 
Tauschinsky 2023). Such instruments are structured in such a way that 
their argumentative pattern is practically identical to directives (Andone 
and Greco 2018). The main standpoint adopted by the enactor of the 
instrument is a practical claim for action requesting addressees to adopt 
a certain measure (‘Action X should be taken’). The main arguments sup‑
porting this standpoint point to the effectiveness of that measure at the 
Member State level and help remove the variations in the way in which 
Member States deal with the existing issues. Such variations are seen as a 
problem which can only be solved at the EU level. Two other coordinative 
arguments can be reconstructed from the preamble of the act, namely that 
Member States cannot effectively deal with the matter on their own, and 
adopting the proposed common measure will yield advantages. Such simi‑
larities are not per se legally problematic if they properly address (but they 
rarely do, as is shown below) the two‑fold requirements of the subsidiarity 
test that both directives and recommendations need to meet when they 
are adopted in the areas of non‑exclusive EU competence. However, the 
similarity with legally binding instruments such as directives goes  further. 
Thus, the prescriptive part of the instrument is strikingly detailed in the 
way in which the objective is explained, alongside specific and precise 
guidelines to be followed. AG Bobek (Case C‑16/16P: paras 89 and 119) 
argued that such details create ‘a legitimate expectation that is analogous 
to legally binding acts by misleading the addressee in thinking that they 
must comply with the instrument’ (our italics).

A challenge is at issue when the argument types do not match the stand‑
point. The argument according to which Member States cannot effectively 
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deal with a matter on their own contains a descriptive proposition which 
stands in sharp contrast with the prescriptive standpoint (‘Action X should 
be taken’), normally supported by a causal and an evaluative proposition. 
What is more, important arguments are sometimes omitted, as happened in 
many of the EU soft law instruments enacted during the recent COVID‑19 
crisis in which arguments about the urgency of the situation, threats and 
correlated risks are simply left aside. In a detailed case study (Andone and 
Coman‑Kund 2023) we show that Commission Recommendation (EU) 
2020/518 mentions the urgency of the situation (Point 2: ‘Member States 
should take these actions as a matter of urgency’), but no arguments to 
support it, while the risk is only acknowledged in connection with ‘a frag‑
mented and uncoordinated approach’ (Recital 2). Moreover, the omission 
of the positive effects of the actions taken by the Member States makes it 
look as if should the addressee not want to implement the recommended 
measures, it would act against ‘a genuine spirit of solidarity,’ especially, in 
times of crisis. This arguably amounts to a disguised ad hominem fallacy 
in the form of some sort of ‘comply or be blamed’ approach, by trying to 
undermine the legitimacy and credibility of addressees reluctant to imple‑
ment the recommendation. It also makes it look as if just by acknowledg‑
ing the same problems, the EU institution and the Member States also need 
to share the same solution. Closely connected to the mentioned challenges 
is the evasion of the burden of proof regarding the principle of subsidi‑
arity. In numerous cases, the European Commission argues for action to be 
taken at the EU level, but instead of arguing why the different approaches 
taken at the national level do not and cannot solve a certain issue, it brings 
to the foreground the necessity for common standards at the European 
level. False dichotomies are created when erroneously limiting the avail‑
able options and dismissing those already in existence. By presenting just 
one option, it is suggested that other options (such as the measures already 
taken by the Member States) are suboptimal by not discussing their advan‑
tages at all. All this points to a superficial and defective argumentation 
supporting the requirements of the subsidiarity test, raising serious ques‑
tions as to the full compliance of the legal instrument with the principle of 
subsidiarity.

What is more, the legal fuzziness of EU soft law instruments is increased 
when hardened formulations are at issue. Such is the case when a struc‑
tural compliance mechanism of reporting and reviewing is mentioned, 
and addressees are requested to report on actions taken pursuant to the 
legal act by a certain deadline and on a periodic basis thereafter (report‑
ing and ‘comply or explain’ mechanisms). The use of these techniques, 
nudging into compliance and creating a more demanding situation for 
addressees in case of non‑compliance, makes it quite clear that the act has 
not been enacted with the intention of being disregarded by the addressee 
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(Commission Recommendation 2014/478/EU, (EU) 2018/951). Moreover, 
by threatening to make use of its formal authority, including the power to 
adopt formal sanctions, combined sometimes with the publication of the 
legal instrument in the Official Journal, the drafter creates an impression 
of obligation on the addressee to comply in the same way as in the case 
of a legally binding act (Opinion AG Bobek in Case C‑16/16P Belgium v 
Commission para. 126).

16.4 Guidelines for Good Drafting of EU Soft Law Instruments

All drafting manuals limit themselves to explaining legislative tech‑
nique rules applied to legally binding acts. Although in the titles discuss‑
ing such techniques, reference is made to ‘legal acts’ in general, which 
arguably include not only binding legal acts but also non‑binding legal 
acts, at least the recommendations and opinions mentioned explicitly in 
 Article 288 TFEU, all guidelines barely make any reference to the category 
of non‑binding legal acts. In our view, there is no obvious reason not to 
provide ground rules for drafting such acts, especially in the context in 
which their wording and content are becoming the reason of discontent 
for the addressees and oftentimes subject to litigation. In what follows, 
we suggest a set of basic guidelines for drafting EU soft law instruments in 
light of the argumentative and legal parameters put forward for designing 
and assessing the quality of such instruments.

16.4.1  Drafting of EU Soft Law Instruments from 
a Legal‑Argumentative Perspective

16.4.1.1  Clarifying Legal and Practical Effects of EU Soft  
Law Instruments

EU drafting guidelines mention the distinction between binding and 
non‑binding legal acts and the importance of ensuring that ‘in non‑binding 
acts, imperative forms or a structure or presentation too close to that of a 
binding act, must not be used’ (JPG, 12). This negative piece of advice is 
not of much use to the drafters in the absence of any concrete guidelines of 
what should actually be used to ensure a proper distinction between legally 
binding and non‑binding acts. Most recently, the Commission (2022, 337) 
added that

when drafting non‑binding acts, it should be kept in mind that the 
Court of Justice has made it clear that their non‑binding nature does not 
prevent them from producing certain legal effects or even from being 
binding on their authors.
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This statement, however, instead of clarifying the category of non‑binding 
acts and how they should be drafted accordingly, rather emphasizes the 
blurring of the lines between binding and non‑binding acts and endorses 
the legal fuzziness of the latter.

In our view, a clear distinction should be maintained and plainly men‑
tioned in the drafting guidelines between the legal and practical effects of 
soft law. We argued in earlier studies for practical effects as entailing vol‑
untary compliance by the addressees of the act (Coman‑Kund and Andone 
2019; Andone and Coman‑Kund 2022, 2023). In doing so, the ambigu‑
ity as to what is intended with these instruments is no longer questioned 
both by the addressees and by courts. As to the potential legal effects, 
we suggest providing more guidance to the drafter as to what that means 
in practice. Mentioning only that the drafter should ‘keep in mind’ their 
non‑binding nature and possible legal effects is not informative enough 
and even ambiguous. What is expected from the drafter more particularly 
and how should they draft the legal act to do justice to this ‘guideline’? 
The often mentioned ‘duty to take into account’ enshrined in the Grimaldi 
jurisprudence, arguably emanating from the principle of loyal coopera‑
tion and applicable in the case of recommendations, does not amount to 
a duty to comply with the instrument at issue by the addressee. In the 
best case, it entails self‑binding effects on the EU enactor resulting from 
the principles of legitimate expectations, equal treatment or legal certainty 
(Andone and Coman‑Kund 2023, 154). It should also be noted that the 
self‑binding effect has been enshrined by the CJEU in the case of ‘atypical’ 
acts, not formally enshrined as non‑binding acts in the Founding Treaties. 
It is for these reasons that we suggest making it clear that non‑binding 
acts do not impose an overt legal obligation to comply with them either 
by the addressees or by the courts (Andone and Coman‑Kund 2023, 155). 
A good example is European Commission notice 2021/C 305/01 on state 
aid, which in its final provisions (141) states: ‘This notice aims to provide 
guidance to national courts in the application of the State aid rules. It does 
not bind the national courts or affect their independence’ (our emphasis).

16.4.1.2 Increasing the Persuasive Force of EU Soft Law Instruments

Drafting manuals always build their guidelines around a general rule 
according to which ‘the drafting of EU legal acts must be clear and therefore 
easy to understand, without ambiguity; simple and therefore concise, with‑
out unnecessary information or detail; and precise, thus leaving no uncer‑
tainty in the reader’s mind’ (emphasis in original) (European Commission 
2022, 335). This general principle is viewed as ‘commonsense’ (JPG, 10) 
and connected to the principles of accessibility and comprehensibility for 
everyone and to the principle of legal certainty. We fully acknowledge the 
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vital importance of this general principle, but we argue for the envisaged 
clarity, simplicity and preciseness to be defined specifically for the case of 
the legal acts at issue. In view of the important persuasive dimension of 
EU soft law instruments, we furthermore suggest reading clarity, simplic‑
ity and preciseness in light of the four argumentative parameters (design, 
content, effectiveness and soundness) discussed earlier. This entails addi‑
tionally, persuading addresses to follow voluntarily a non‑binding course 
of action through sufficient argumentation and evidence supporting that 
course of action.

16.4.1.3  The Legal and Normative Dimensions of the Duty 
to State Reasons

We contended already that the duty to state reasons is of key relevance to 
increase the quality and effectiveness of legally non‑binding instruments. 
This duty needs to be fulfilled by observing the rule of law with its reflection 
in the principles of legality, proportionality and subsidiarity. Moreover, 
the persuasive dimension of EU soft law makes it all the more important to 
observe the requirements of the duty to state reasons, both as a legal and as 
a normative parameter to obtain a higher degree of voluntary compliance.

Accordingly, we argued that under Article 296 (2) TFEU, soft law 
instruments should provide clear and adequate reasons regarding the cho‑
sen legal basis, the legal‑factual background prompting the adoption of the 
instrument, including considerations of subsidiarity and proportionality, 
as well as the intended aims of the instrument. Ideally, the statement of 
reasons should set out valid and sufficient arguments and evidence as to 
(i) why Union action is required and (ii) the conclusion that it is therefore 
necessary and desirable to adopt the proposed measures. The explicit state‑
ment of reasons in the legal act and whether it is well founded are distinct 
aspects that need to be mentioned. While each one is necessary for the ful‑
fillment of the duty to state reasons, they are only cumulatively sufficient. 
By stating these aspects ‘clearly and unequivocally,’ the drafter makes 
explicit the reasoning upon which that act is based so that the addressees 
can ascertain the reasons for the measures and courts can eventually exer‑
cise their power of review (see Case C‑493/17 Weiss paras. 31 and 33). 
According to CJEU, the fulfillment of the duty to state reasons as a norm 
of control must be assessed by reference to the wording, context of the 
measure and the whole body of legal rules governing the relevant matter 
(Case C‑493/17 Weiss para. 33).

Moving beyond the legal floor laid down by CJEU, we maintained that 
the duty to state reasons as a more normative parameter is particularly 
useful for drafting effective soft law instruments. From this perspective, 
the duty to state reasons requires using sound, valid, sufficient arguments 
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and reasoning to improve the persuasiveness of soft law instruments 
with a view to enhancing their effectiveness through increased levels of 
 compliance by addresses. Thus, convincingly arguing for the proper legal 
basis of the instrument should persuade addressees of the legality of the 
soft law instrument. Arguing properly for the principle of subsidiarity is 
pertinent in this context to convince addressees at the Member State level 
that action taken by the Union is preferable. Arguing properly for the prin‑
ciple of proportionality is pertinent to convince the addressees that the 
selected non‑binding instrument is the optimal tool for an existing problem 
and, therefore, desirable to be complied with. Explaining in an open and 
balanced manner, by relying on valid arguments and evidence, all the fore‑
seeable consequences of the instrument, should contribute to an enhanced 
level of trust by addressees in the author of the measure. In this way, the 
drafter’s burden of proof is appropriately fulfilled, not only by explaining 
why the chosen measure is the best solution to a problem from a legal 
perspective but also by effectively convincing addresses to comply with the 
instrument.

16.4.4 Toward a Set of Guidelines for EU Soft Law Instruments

Based on the previous analysis, we put forward and further explain more 
concrete guidelines for drafting EU soft law instruments.

1 The form and the content of soft law instruments should properly and 
consistently reflect their non‑binding nature.

Being ‘clear and therefore easy to understand’ could be given substance by 
making it explicit in the legal act that its aim is to be legally non‑binding, 
thus clarifying the intention of the drafter to invite rather than compel the 
addressees to adopt the proposed measures. In this way, the argumentative 
design of the legal act would be in line with its legal nature as a non‑binding 
instrument. It would also avoid the traditional preference for assessment 
merely at the level of modality (shall/will/would, etc.) which EU courts 
and scholars alike favor (cf. Petropoulou and Eliantonio 2023), despite 
the fact that such modals provide only a partial indication of the strength 
of the obligations expressed in the legal acts (Andone and Coman‑Kund 
2023, 167). Moreover, non‑binding rules of conduct should be drafted and 
structured in such a way that they are sufficiently comprehensible to the 
addressees and the public at large.

Being ‘simple and therefore concise’ should mean in the case of legally 
non‑binding acts that details about the course of action to be taken and 
the means to do so should be kept at a minimum and much leeway should 
be provided to the addressee. Similarly, details about comprehensive 
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supervision and reporting, as well as requests for notification or other 
such ‘enforcement’ mechanisms should be avoided. In this way, the argu‑
mentative content of non‑binding legal acts would be specific to these 
instruments and would diminish any impression of the instrument being a 
binding legal act.

In line with recent views of the Quality of Legislation Team at the 
 European Commission regarding binding legal acts (European Commis‑
sion 2022, 338) and, by extension, legally non‑binding acts, the title of 
the instrument ‘(…) needs to be worded in a way that makes it possible to 
identify the subject matter of the act in a succinct, precise and consistent 
manner.’ This guideline is important with a view to creating clear expecta‑
tions from the addressee. ‘Subject matter’ needs to be understood beyond 
its literal sense of making clear the topic and should make obvious that 
the act concerns a recommendation, communication, notice, opinion or 
any other such legally non‑binding act. ‘Precise manner’ should mean that 
not only is the subject matter in the title unambiguous and fully consist‑
ent with the content of the instrument but also that the title is accurate by 
giving an indication of the type of act at issue. The European Commission 
notice 2021/C 305/01 is, for example, a case in point of an instrument that 
is titled ‘Communication from the Commission’ and confusingly subtitled 
‘Commission Notice on the enforcement of State aid rules by national 
courts.’

2 The legal basis of soft law instruments needs to be clearly specified and 
properly explained.

For reasons which we touched upon when discussing drafting challenges, 
we argue for a clear indication of the legal basis supported by adequate 
and sufficient explanations of the specific Treaty provision enabling the 
enacting institution to adopt the act at issue. After all, EU non‑binding 
acts are subject to the confines of the EU competences and institutional 
framework (Andone and Coman‑Kund 2023, 152) as reflected in the prin‑
ciple of conferral and the principle of institutional balance. Additionally, 
if addressees are persuaded about the legality of the measure adopted, they 
might be more inclined to comply with it.

3 Soft law instruments should be accurate and explicit about the relevant 
legal‑factual context, compliance with principles of subsidiarity and 
proportionality, and the envisaged aims.

Being ‘precise, thus leaving no uncertainty in the reader’s mind’ should 
amount to being accurate and explicit about the goals which are envis‑
aged with the legal act at issue. In these instruments, the drafter needs 
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to convince through proper legal and persuasive arguments: (1) that the 
measures Member States already have in place need to be coordinated with 
those of other Member States and (2) that new measures as proposed in the 
instruments in question need to be taken by the addressees. To devise EU 
soft law instruments that achieve these goals not as prescriptive tools but 
rather as effective persuasive tools, particular attention needs to be paid 
to argumentative effectiveness obtained in the absence of legal coercion. 
What is more, a precisely drafted instrument is a legal act that does not 
leave room for inconsistencies, invalid arguments, ambiguity, false dichot‑
omies, evasions of the burden of proof and suchlike fallacies. In other 
words, each measure or course of action proposed to the addressees needs 
to be matched by sound arguments. In this way, drafting would take into 
account argumentative soundness as a key component of the argumenta‑
tive style of these instruments.

4 Soft law instruments should display overall particular persuasive force 
in order to foster compliance.

Persuading addressees to follow a non‑binding course of action requires 
sufficient argumentation supporting that course of action. In this respect, 
simple, clear and precise rules of conduct in soft law instruments should 
be complemented, beyond the legal floor of the duty to state reasons, by 
sufficiently elaborated argumentation and explanations. These should 
concern the legal‑policy context justifying the proposed course of action, 
the reasons and aims of such measures, their added value and benefits 
for addressees, as incentives for voluntary compliance. Such explanations 
could be included in the preamble of the legal instruments. However, to 
mark a neater delineation from binding legal acts and emphasize the dis‑
tinctive value of soft law instruments as persuasive tools, argumentation 
could be intertwined with the relevant rules of conduct throughout the 
instrument. For instance, each rule of conduct or a specific set of rules of 
conduct could come along in the instrument with the relevant arguments 
supporting them.

16.5 Conclusion

This chapter has made clear that general principles and guidelines for the 
drafting of EU soft law instruments are highly needed to do justice to the 
specific nature of these legal acts. We are aware that ‘black‑and‑white’ 
guidelines are difficult to design for these instruments in view of their per‑
suasive force rather than legally binding force. This might explain the scar‑
city of any such rules in the current drafting manuals. Yet we also agree 
with Xanthaki (2001, 72), when discussing the quality of EU legislation 
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in general, that ‘accepting that drafting cannot be regulated by rigid rules 
cannot be taken to the extreme of negating rules of drafting altogether: 
general principles form a theoretical background against which legisla‑
tive drafting develops.’ The proposed guidelines are meant to underline 
that what is called a non‑binding legal instrument should be drafted as 
a non‑binding legal instrument and nothing else. The constant need to 
reassess these instruments to determine their genuine legal nature effects 
is arguably a good indicator of the need for better drafting of effective EU 
soft law instruments that are capable of achieving the desired objective, 
i.e., convincing addressees to comply with the proposed course of action in 
the absence of legal coercion.

Notes

 1 This is dependent on the type of legal act and other factors; see Andone and 
Coman‑Kund (2023, 156–157).

 2 We made a small change to the original table (Andone and Coman‑Kund 2023, 
160) by placing the requirement that ‘Arguments should be employed through‑
out the instrument’ under argumentative design rather than argumentative con‑
tent as originally the case. We believe that this aspect is predominantly a matter 
of design, while it remains at the same time a content‑related aspect to a lesser 
degree.

 3 Interviews with Commission experts from the Legal Service and Secretariat 
General, January 25, 2019.

 4 This act concerns a Commission communication intended to have legal effects, 
as specified in Case C‑325/91. The communication sets out to specify the man‑
ner of application of Article 5(2) of Directive 80/723 on the transparency of 
financial relations between Member States and public undertakings and was 
published in the C Series of the Official Journal and notified to each Member 
State. The Court (para. 23) argued that the act, because it required Member 
States annually to report to the Commission, on a general, systematic basis 
about data relating to the financial relations of a particular category of under‑
taking achieving a specified turnover, constitutes ‘an act intended to have legal 
effects of its own distinct from those of Article 5(2) of the directive and adds 
new obligations to those provided for by that provision.’ Zucchermaglio (2022, 
111) contends that ‘remarkably the Court, instead of holding that the commu‑
nication lacked binding effects and declaring the appeal inadmissible, found that 
the act, as formulated, contributed to create new obligations on member states 
that did not stem from the directive, therefore implying a binding effect of it.’
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