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2.1  Introduction

This chapter provides the normative framework for the following chapters on Dutch 
and international criminal law. It assesses the applicability of human rights standards 
(in particular the right to a fair trial) to diversions and shortcuts to proof. The appli-
cability of the notion of fairness to diversion mechanisms is not self-evident. Fairness 
is regarded as a fundamental principle underlying criminal proceedings, which also 
permeates the rules of evidence of the different legal systems that are discussed in 
the other chapters. Fairness is defined based on the case law of the European Court of 
Human Rights. The interpretation of the concept of fairness by the European Court 
of Human Rights has been chosen as the normative framework, because the Court 
has, over the past decades, created an authoritative account of the concept of fairness 
in criminal proceedings. Both in qualitative and in quantitative terms, the Court has 
established, compared to other human rights bodies, the most detailed and sophisti-
cated concept of fairness.1 Moreover, the case law of the Court has deeply influenced 
the criminal justice systems that are discussed in this book.2 

1  Cf. R. Roth, F. Tulkens, ‘The Influence of the European Court of Human Rights’ Case Law on 
(International) Criminal Law, Introduction’, 9 Journal of International Criminal Justice, 2011, p. 571-
575.
2  The Netherlands ratified the Convention in 1954. The international tribunals and courts have 
to operate in conformity with internationally recognized human rights standards (cf Article 21 (3) 
ICC Statute). Along with the ICCPR and ACHR, the European Convention on Human Rights is regard-
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It is argued that the analysis of the Court’s case law should, for present purposes, 
eschew trying to define the principle of fairness as such. Although such an analysis is 
in itself not without merit, an abstract notion of fairness does not provide the desired 
normative framework that is useful for the evaluation of the chapters on diversions 
and shortcuts to proof. The analysis should equally eschew the opposite approach 
in which fairness is dissected into particular rights and analysed from a rule-level 
or micro-perspective. Instead, an approach is chosen in which particular rights are 
interpreted in light of the overall concept of fairness and vice versa. The Chapter con-
cludes by presenting the participatory model of proof, which is used to evaluate the 
chapters on Dutch and international criminal law.

2.2  Fairness and Evidence Law 

Rules of evidence seem to have escaped direct supervision by the European Court of 
Human Rights. The Court held in the famous Schenk case that the admissibility of 
evidence is ‘primarily a ma!er for regulation under national law’: Article 6 of the Con-
vention does not, as such, lay down any rules on the admissibility of evidence.3 Con-
sidering the holistic approach of the Court regarding the fairness of the proceedings, 
this is not surprising: detailed rules on the admissibility of specific means of proof 
would not sit well with the overall determination of the fairness of the proceedings. 
Evidence that has been obtained in breach of domestic law will not automatically re-
sult in unfair proceedings: the use of illegally obtained evidence does not, as such, 
render the proceedings unfair.4 
 Not only does the Court refrain from stipulating general rules on the admissibil-
ity of evidence, but it also refrains from weighing the evidence presented before the 
domestic courts. Considering the Court’s fourth instance doctrine, it is not in a posi-
tion to evaluate and weigh the evidence presented in the domestic proceedings unless 
the evidence infringes upon a right protected under the Convention: 

The Court recalls that the admissibility of evidence is primarily a ma!er for regulation 

ed as an authoritative source regarding human rights standards. Fedorova observed on the standing 
of the ECtHR within the case law of the ad hoc tribunals: ‘Although starting off with a somewhat 
dismissive approach to the case law of the ECtHR in the first, infamous, Tadić case, ad hoc tribunals 
came to embrace references to this human rights body’s jurisprudence.’ M. Fedorova, The Principle 
of Equality of Arms in International Criminal Proceedings, Intersentia, Cambridge 2012, p. 29. On 
the applicability of human rights norms in international criminal proceedings, see L. Gradoni, ‘The 
Human Rights Dimension of International Criminal Procedure’, in: Sluiter, G.K., Vasiliev, S.V., (eds.), 
International Criminal Procedure: Towards a Coherent Body of Law, Cameron May Publishing 2009, 
p. 74-94; S.V. Vasiliev, International Criminal Trials: A Normative Theory, PhD-thesis, University of 
Amsterdam 2014, p. 89-158.
3  ECtHR, 12 July 1988, App. No.: 10862/84, (Schenk v. Switzerland), par. 46
4  ECtHR (GC), 1 June 2010, App. No.: 22978/05, (Gäfgen v. Germany)
par. 163. With references to other case law.
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by national law and that, as a general rule, it is for the national courts to assess the evi-
dence before them. The Court’s task under the Convention is rather to ascertain wheth-
er the proceedings as a whole, including the way in which evidence was taken, were fair.5 

According to Trechsel, the Court guarantees that ‘procedural justice’ has been done: 
the right to a fair trial does not include the right to an accurate factual outcome of the 
case. ‘Outcome-justice’, as Trechsel put it, is concerned solely with the outcome of the 
procedure as such.6 One of the few dissenters to this view is former ECtHR judge Lou-
caides, who argued that the right to a fair hearing encompasses the right to a fair re-
sult.7 He argued that it would be contrary to the raison d’etre of Article 6 to be unable 
to challenge proceedings that have been fair, but have resulted in an unjust outcome.8 
Manifestly unjust judgements should be declared unfair.9 
 Loucaides ignored the important distinction between the two central aims of 
criminal proceedings: fairness and factual accuracy. Both aims are interdependent 
(e.g. fairness requires that witness evidence be contested in open court, which argu-
ably also enhances the accuracy of the court’s factual findings) but remain autono-
mous, in the sense that fair proceedings may result in an inaccurate outcome and vice 
versa.10 The criminal trial is indeed, as Rawls observed, a classic example of imper-
fect procedural justice: even if all the rules of evidence and fair trial guarantees have 
been observed, the outcome of the trial may be unjust (i.e. a factual inaccurate out-
come).11 Therefore, to ‘apply’ standards of fairness to factual accuracy, or to evaluate 
the fairness of the proceedings by referring to the outcome of the proceedings, is mis-

5  ECtHR (GC), 13 July 2000, App. No.: 25735/94, (Elsholz v. Germany), par. 66. Cf. ECtHR (GC), 21 
January 1999, App. No.: 30544/96 (Garcia Ruiz v. Spain), par. 28. ‘In particular, it is not its [the Court, 
KV] function to deal with errors of fact or law allegedly commi!ed by a national court unless and in 
so far as they may have infringed rights and freedoms protected by the Convention.’ Cf. Goss’s argu-
ment that the fourth instance doctrine is ‘incoherent and internally inconsistent’. R. Goss, Criminal 
Fair Trial Rights: Article 6 of the European Convention on Human Rights, Hart Publishing, Oxford 
2014, p. 42-58.
6  S. Trechsel, Human Rights in Criminal Proceedings, Oxford University Press, Oxford 2006, p. 
83. S. Trechsel, ‘Why Must Trials Be Fair?’, 31 Israel Law Review 1-3 1997, p. 102.
7  L.G. Loucaides, ‘Questions of Fair Trial Under the European Convention on Human Rights’, 3 
Human Rights Law Review, No 1 2003, p. 31.
8  ECtHR, 2 July 2002, App. No.: 33402/96, (Göktan v. France), Partly Dissenting Opinion of Judge 
Loucaides, p. 15.
9  L.G. Loucaides, ‘Questions of Fair Trial Under the European Convention on Human Rights’, 3 
Human Rights Law Review, No 1 2003, p. 32.
10  Cf. Rawls’s characterization of criminal proceedings as ‘imperfect procedural justice’: the rules 
of procedure do not guarantee the desired outcome (an accurate verdict). J. Rawls, A Theory of Jus-
tice, Oxford University Press, Oxford 1999 (rev. edition), p. 74-75. 
11  ‘The characteristic mark of imperfect procedural justice is that while there is an independent 
criterion for the correct outcome [a factual accurate verdict, KV], there is no feasible procedure 
which is sure to lead to it.’ J. Rawls, A Theory of Justice, Oxford University Press, Oxford 1999 (rev. 
edition), p. 74-75.
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conceived. This seems to be at odds with the idea that the law of evidence has been 
shaped and deeply influenced by fair trial standards. If we regard the law of evidence 
as the category of rules that promote the factual accuracy of the verdict, then it would 
be useless to evaluate evidence law using fair trial standards. It is suggested, however, 
that although the outcome as such does not come within the ambit of Article 6 (or 
within any fair trial standard, for that ma!er), the manner in which the outcome has 
been reached, including the use that has been made of rules of evidence, is deeply in-
fluenced by fair trial considerations. In other words, if one were to argue that rules of 
evidence are fundamentally epistemic rules aimed at guaranteeing an accurate out-
come of trial proceedings, fair trial considerations have adapted those rules in order 
to provide for a fair determination of the outcome of the proceedings. 
 The case law of the Court on evidentiary ma!ers has been interpreted traditional-
ly as a hands-off approach: evidentiary ma!ers are for the domestic courts to decide. 
However, this analysis has obfuscated the fact that the Court has made significant 
inroads in the law of evidence of domestic jurisdictions.12 To give a well-known but 
telling example, the Court has ruled on several occasions that the manner in which 
Dutch courts handled the testimony of witnesses in court was in violation of Article 
6 (3)(d). The Court ruled in Kostovski that the applicant was convicted on the basis of 
evidence that to a decisive extent consisted of anonymous witness statements and 
found a violation of Article 6 (3)(d), taken together with Article 6 (1).13 In Van Mechelen, 
the use of anonymous statements from police officers was found to be incompatible 
with Article 6 (1) and Article 6 (3)(d).14 In the more recent Vidgen case, the Court ruled 
that the mere appearance of a witness in court cannot, without more, be equated with 
an opportunity for the defendant to have examined the witnesses against him.15 The 
Dutch Supreme Court had to reconsider its position on the examination of witnesses 
following the Court’s judgment.16 To analyse these cases in isolation, i.e. as cases that 
are relevant only for a specific (procedural) right under the Convention (the right to 
examine witnesses), would be wrong. A piecemeal approach does not do justice to 
the manner in which the Court has, over several decades, created an intriguing and 
complex framework regarding evidentiary issues. 

12  In this respect, it is telling that the book edited by Roberts and Hunter starts with a chap-
ter called ‘The Human Rights Revolution in Criminal Evidence and Procedure’. Common law legal 
scholars have paid significantly more a!ention to the influence of the Court’s case law on the rules 
of criminal evidence and procedure than Continental scholars. P. Roberts, J. Hunter (eds.), Criminal 
Evidence and Human Rights: Reimagining Common Law Procedural Traditions, Hart Publishing, 
Oxford 2013.
13  ECtHR, 20 November 1989, App. No.: 11454/85,  (Kostovski v. The Netherlands), par. 43-45.
14  ECtHR, 23 April 1997, App. No.: 21363/93; 21364/93; 21427/93 and 22056/93 (Van Mechelen and 
Others v. The Netherlands), par. 62-63.
15  ECtHR, 10 July 2012, App. No.: 29353/06, (Vidgen v. The Netherlands), par. 47.
16  HR 29 January 2013, ECLI:NL:HR:2013:BX5539. S. Trechsel, Human Rights in Criminal Proceed-
ings. Oxford University Press, Oxford 2006, p. 317 and further.
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The Court’s approach to the specific guarantees under Article 6 (3) (such as the right to 
be informed of the accusation, the right to defend oneself in person or with the  assis-
tance of counsel and the right to examine witnesses) is a holistic and principled one: 

The Court recalls that the guarantees in paragraph 3(d) of Article 6 are specific aspects 
of the right to a fair hearing set forth in paragraph 1 of this provision which must be 
taken into account in any assessment of the fairness of the proceedings.17 

The Court emphasized that whether a trial has been fair can be determined only by 
evaluating the proceedings as a whole.18 Therefore, the Court’s case law should not 
be analysed from the perspective of a particular right. One should not primarily look 
at particular rights (the rule-level, or the micro-perspective) or the notion of fairness 
as such (the principle-level, or the macro-perspective), but one should rather try to 
distil from the detailed case law elements that constitute the notion of fairness. When 
one regards the specific rights under Article 6 as rules that have to be interpreted and 
applied in the light of the fundamental principle of fairness, it becomes clear why an 
analysis focused on the general notion (‘fairness’) or any specific right (‘the right to...’) 
is either too broad or too narrow. It obfuscates the hermeneutic manner in which the 
specific rules and the principle of fairness interact with each other. 

2.3  Principles and Rules

The concepts of principles and rules deserve some closer analysis before examining 
the model that will be used to analyse the Court’s case law. Commenting on the dis-
tinction between principles and rules, Vasiliev observed: 

 
principles be defined as fundamental and absolute provisions permeating the legal sys-
tem (some would say ‘capturing its spirit’), formulated at such an abstract level where 
they cannot be detracted from by any exceptions, qualifications or reservations. Gener-
ality and intolerance to exceptions appear distinctive and inherent features of a princi-
ple. By contrast, rules are always accompanied by explicit or implicit exceptions, restric-
tions of scope, or conditions for application.19 

Abels argued that principles will never be completely realized and are open-ended.20 

17  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery v. 
United Kingdom), par. 118.
18  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery v. 
United Kingdom), par. 118.
19  S.V. Vasiliev, ‘General Rules and Principles of International Criminal Procedure: Definition, Le-
gal Nature and Identification’, in: Sluiter, G.K., Vasiliev, S.V., (eds.), International Criminal Procedure: 
Towards a Coherent Body of Law, Cameron May Publishing 2009, p. 51.
20  D. Abels, Prisoners of the International Community, T.M.C. Asser Press, The Hague 2012, p. 190-
191.
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They are also non-conclusive, in the sense that they will never have the definite an 
swer to a particular (factual) situation.21 Dworkin observed in this respect: 

Only rules dictate results, come what may. When a contrary result has been reached, 
the rule has been abandoned or changed. Principles do not work that way; they incline 
a decision one way, though not conclusively, and they survive intact when they do not 
prevail.22

Vasiliev observed that rules are more ‘concrete provisions’ than principles and are 
‘action-orientated’.23 The relationship between rules and principles is hierarchical: a 
rule is a lex specialis of the underlying principle.24 Whereas principles do not allow 
for any exceptions to them, ‘rules are always accompanied by explicit or implicit ex-
ceptions, restrictions of scope, or conditions for application.’25 This is an important 
insight because it helps to explain the distinction between an analysis on the prin-
ciple-level and on the rule-level. Although one can legitimately analyse the Court’s 
case law concerning a particular rule (e.g. the right to examine witnesses, or the right 
to legal assistance), such an analysis does not provide the answer to whether or not 
the proceedings as a whole were fair: this requires an analysis on the principle-level. 
Similarly, to analyse the Court’s case-law solely from the principle-level (i.e. by ask-

21  D. Abels, Prisoners of the International Community, T.M.C. Asser Press, The Hague 2012, p. 193. 
Cf. Sluiter, G.K., et al. (eds.), International Criminal Procedure: Principles and Rules, Oxford Univer-
sity Press, Oxford 2013, p. 21. 
22  R. Dworkin, Taking Rights Seriously, Harvard University Press, Cambridge MA 1978, p. 35.
23  Vasiliev referred to the work of Stephen Perry, who argued that rules ‘specify a course of action 
to be followed in a particular type of circumstance.’ Perry juxtaposed action-orientated rules with 
value-orientated principles. S. Perry, ‘Two Models of Legal Principles’, 82 Iowa Law Review, 1997, p. 
788.
24  S.V. Vasiliev, ‘General Rules and Principles of International Criminal Procedure: Definition, Le-
gal Nature and Identification’, in: G.K. Sluiter, S.V. Vasiliev (eds.), International Criminal Procedure: 
Towards a Coherent Body of Law, Cameron May Publishing 2009, p. 46. Vasiliev noted that lex spe-
cialis should not be equated with lex superior: as such, a rule cannot prevail over a principle. Idem, 
p. 47.
25  S.V. Vasiliev, ‘General Rules and Principles of International Criminal Procedure: Definition, Le-
gal Nature and Identification’, in: Sluiter, G.K., Vasiliev, S.V., (eds.), International Criminal Procedure: 
Towards a Coherent Body of Law, Cameron May Publishing 2009, p. 51. An interesting example is the 
Court’s reasoning on the ‘sole and decisive rule’, regarding examination of witnesses. The Court’s 
Grand Chamber held that: ‘It would not be correct, when reviewing questions of fairness, to apply 
this rule in an inflexible manner. Nor would it be correct for the Court to ignore entirely the specific-
ities of the particular legal system concerned and, in particular its rules of evidence, notwithstand-
ing judicial dicta that may have suggested otherwise [...]. To do so would transform the rule into a 
blunt and indiscriminate instrument that runs counter to the traditional way in which the Court 
approaches the issue of the overall fairness of the proceedings, namely to weigh in the balance the 
competing interests of the defence, the victim, and the public interest in the effective administra-
tion of justice.’ ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and 
Tahery v. United Kingdom), par. 146.
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ing, ‘What does fairness entail?’) is a legitimate and interesting approach but does not 
reveal much about the specific aspects of fairness.
 To illustrate the distinction between principles and rules, four categories of cases 
can be discerned. The first category consists of cases in which a rule has been in-
fringed upon, but where the principle of fairness has not. An example can be found in 
the case of Al-Khawaya and Tahery, where the right to examine witnesses had been 
infringed upon (in Mr Al-Khawaya’s case, the witness was dead, while in Mr Tahery’s 
case the witness was absent due to fear). Although the applicants’ rights under Article 
6 (3)(d) had been infringed upon, in the case of Mr Al-Khawaya, the Court found no 
violation of Article 6 (1) in conjunction with Article 6 (3). The unavailability of the 
witness did not result in a violation of the principle of fairness: sufficient counterbal-
ancing factors were in place to compensate for not hearing the witness.26

 The second category consists of cases in which the infringement of a rule, results 
in the violation of the principle of fairness. For example, the right to access to a lawyer 
may be restricted to such an extent that it amounts to a violation of the principle of 
fairness.27 Similarly, the Court has found a violation of Article 6 when no convincing 
reason was provided by the domestic court for the absence of a witness: assessing 
Article 6 (3)(d) in conjunction with Article 6 (1) resulted in a violation of the right to a 
fair and public hearing.28 
 The third category includes the cases in which no particular rule has been in-
fringed upon as such, but where, nevertheless, the proceedings as a whole were found 
to be unfair.29 In the case of Barberà, Messegué and Jabardo, the applicants complained 
that their rights under Article 6 (1) in conjunction with paragraphs 2 and 3 had been 
violated by the Spanish authorities. The Court found a violation of Article 6 (1), due to 
the fact that the applicants were confronted with a sudden change in the composition 
of the Spanish court (although this did not, in itself, amount to an infringement of the 
right to an impartial tribunal), the brevity of the trial proceedings and the fact that 
certain evidence was not properly assessed in the presence of the accused and the 

26  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery 
v. United Kingdom), par. 153-158. In Mr Tahery’s case, the Court found that the counterbalancing 
factors did not compensate for the handicaps under which the defence laboured. (par. 159-165).
27  Cf. ECtHR (GC), 27 November 2008, App. No.: 36391/02, (Salduz v. Turkey), where the Court 
held that the applicant’s rights under Article 6 (3)(c) in conjunction with Article 6 (1) were violated. 
28  ECtHR, 26 July 2005, App. No.: 39481/98 and 40227/98, (Mild and Virtanen v Finland), par. 45-
48; ECtHR, 8 June 2006, App. No.: 60018/00, (Bonev v. Bulgaria), par. 43-45; ECtHR, 12 April 2007, 
App. No.: 11423/03, (Pello v. Estonia), par. 34-35.
29  Cf. Rainey, Wicks and Ovey: ‘Compliance with specific rights set out in Article 6 will not alone 
guarantee that there has been a fair trial. It is not possible to state in the abstract the content of the 
requirement of a fair hearing; this can be considered only in the context of the proceedings as a 
whole, including any appeal proceedings.’ B. Rainey, E. Wicks, C. Ovey, Jacobs, White & Ovey: The 
European Convention on Human Rights, Oxford University Press, Oxford 2014, p. 263.
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public in general. Therefore, the Court concluded, the proceedings taken as a whole 
were unfair.30

 The fourth category is included for the sake of completeness: conceptually, there 
are cases in which neither a particular rule nor the principle of fairness has been vio-
lated (such cases are likely to be declared inadmissible). 

Having described the interaction between the specific rights of Article 6 (3) and the 
overall requirement of fairness, the following section turns to the normative frame-
work that will be applied in this study.

2.4  Participation in Criminal Proceedings

As illustrated above, analysing the European Court’s case law on either a princi-
ple-level or a rule-level is not very helpful in describing a normative framework based 
on the notion of fairness. In this paragraph, the focus will be on the notion that fair-
ness in criminal proceedings is routed in the idea of participation: proceedings may 
be called ‘fair’ if, and only if, the accused has been able to participate effectively in the 
proceedings.31 Moreover, the participation model offers the possibility to evaluate di-
versions, despite the fact that case law of the Court on diversions is virtually absent.32 
The notion of participation has the benefit of simplicity: it seems quite straightfor-
ward and it has an intrinsic appeal to our sense of (procedural) justice. However, upon 
closer inspection the notion of participation is more complex and requires a detailed 
discussion. In this paragraph, the various aspects of participation will be discussed.
 In the article ‘Procedural Justice’, Solum argued that the participation principle 
consists of two basic rights: the right of notice and the right to be heard.33 The first 
right guarantees that the accused is duly notified of the charges brought against him, 
while the second right guarantees that the accused has standing in court and can ob-
ject to the charges and the evidence collected against him. Although Solum’s obser-
vations were concerned with U.S. civil procedure, his conclusions are relevant for the 
participatory model for criminal cases.34 Solum argued that the right to participate in 
proceedings is essential for the legitimacy of the proceedings as such. He argued that 

30  ECtHR, 6 December 1988, App. No.: 105990/83, (Barberà, Messegué and Jabardo v. Spain), par. 
89.
31  Cf. the remarks of the Court in Stanford: ‘[...] Article 6 (art. 6), read as a whole, guarantees the 
right of an accused to participate effectively in a criminal trial.’ ECtHR, 23 February 1994, App. No.: 
16757/90, (Stanford v. United Kingdom), par. 26.
32  ECtHR, 27 February 1980, App. No.: 6903/75, (Deweer v. Belgium) is an interesting, but rather 
a-typical, exception.
33  L.B. Solum, ‘Procedural Justice’, 78 Southern Californian Law Review 181, 2004, p. 308.
34  Solum argued that his model can, with some necessary modifications, be used for criminal 
procedure as well. L.B. Solum, ‘Procedural Justice’, 78 Southern Californian Law Review 181, 2004, p. 
240-241.
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any outcome-related or subjective aim, such as accurate fact-finding or respecting the 
dignity and autonomy of the litigant does not suffice to provide the normative under-
pinning of the participation principle.35

 He further asserted that these basic rights are essential and are o#en found in 
authoritative judicial opinions.36 The value of Solum’s arguments lies predominant-
ly in his observation that participation legitimizes the proceedings. This entails that 
any outcome-orientated approach will simply not suffice: to argue that the lack of 
participation by the litigant or the accused did not result in a less accurate outcome 
than with his participation is missing the point. This (which Solum aptly coined the 
‘participatory legitimacy thesis’) needs, however, some more elaboration. The right of 
notice and the right to be heard are indeed very important aspects of any participato-
ry model, but are insufficient as a coherent normative participatory framework. 
 In their search for a proper normative framework for the criminal trial as such, 
Duff et al. argued that criminal trials that result in a guilty verdict can be regarded 
as legitimate only if the verdict has been reached by ‘communicative participation.’37 
Although their analysis focused primarily on the concept of the criminal trial within 
the common law tradition of England and Wales, they claimed that their model of 
communicative participation is applicable to adversarial and inquisitorial systems as 
well (with the necessary modifications).38 The model of participation they envisaged, 
requires from all trial participants an active a!itude: not only is the defendant en-
couraged (but not forced) to participate actively in the proceedings, but the same also 
holds true for the prosecution, witnesses or victims and the fact-finder.39 The goal of 

35  ‘Because a right of participation must be afforded to those to be bound by judicial proceedings 
in order for those proceedings to serve as a legitimate source of authority, the value of participation 
cannot be reduced to a function of the effect of participation on outcomes; nor can the value of 
participation be reduced to a subjective preference or feeling of satisfaction.’ L.B. Solum, ‘Procedural 
Justice’, 78 Southern Californian Law Review 181, 2004, p. 275.
36  L.B. Solum, ‘Procedural Justice’, 78 Southern Californian Law Review 181, 2004, p. 308-309. 
Solum referred solely to US courts. His observations, however, transcend the specifics of US civil 
procedural law. Cf. Lord Bingham who noted: ‘a long established principle of the common law that 
the defendent in a criminal trial should be confronted by his accusers’ in: I. Dennis, ‘The Right to 
Confront Witnesses: Meanings, Myths and Human Rights’, 4 Criminal Law Review, 2010, p. 255.
37  ‘[...] it is essential to the trials’ character that truth or knowledge is to be pursued by a process 
in which the defendant is invited (but not required) to participate: allowing such a role to the de-
fendant is not important merely as a means to establishing the truth, or as a side-constraint on the 
pursuit of a kind of truth or knowledge that could in principle be established without giving the 
defendant any such role, but as integral to the process as one of calling the defendant to answer 
to the charge.’ A. Duff, L. Farmer, S. Marshall, V. Tadros, (eds.), The Trial on Trial Vol. 3: Towards a 
Normative Theory of the Criminal Trial, Hart Publishing, Oxford 2007, p. 119.
38  A. Duff, L. Farmer, S. Marshall, V. Tadros, (eds.), The Trial on Trial Vol. 3: Towards a Normative 
Theory of the Criminal Trial, Hart Publishing, Oxford 2007, p. 200-201.
39  A. Duff, L. Farmer, S. Marshall, V. Tadros, (eds.), The Trial on Trial Vol. 3: Towards a Norma-
tive Theory of the Criminal Trial, Hart Publishing, Oxford 2007, Chapter 7. See also Weigend who 
observed: ‘We have seen, however, that a trial is not necessarily the ideal mechanism for searching 
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this model is to a!ain ‘normative knowledge’: the court, a#er participatory proceed-
ings, declares the truth about the accused’s conduct. In this way, they argued, partici-
pation also has an epistemic aspect to it.40 Although the possibility for the participant 
to contest evidence may very well result in more accurate fact-finding (based on the 
idea that contested evidence is be!er evidence), participatory rights should be seen 
primarily as aspects of fairness. 
 The Dutch legal scholar Peters also referred to the importance of an adversari-
al se!ing, or ‘procédure contradictoire’, in criminal proceedings. Such proceedings 
enhance accurate fact-finding and, more importantly, institutionalize the conflicting 
interests of the State and the accused.41 This entails that the adversarial trial protects 
the accused against a State that strives for an efficient handling of the case. Adver-
sarial proceedings allow the accused to exercise his (fair trial) rights to the greatest 
extent and also provide for the accused’s participation in the criminal justice system. 
Peters emphasized the importance of the ‘ethics of conflict’: the interests of the State 
and the accused differ fundamentally, which necessitates an adversarial procedural 
se!ing in which the accused can challenge the accusations of the State.42 In order to 
effectively challenge the charges, legal assistance at all stages of the proceedings is 
essential.43 Peters argued that, in bureaucratized criminal justice systems, the ability 
of the accused to participate and to influence the outcome of the proceedings may be 
jeopardised.44

for and finding the ‘truth’. As has been pointed out above, an administrative-style ‘inquisitorial’ 
investigation potentially provides a broader information base for the judgement because it enables 
the investigator to take his time in collecting the evidence and places lesser emphasis on the least 
reliable and most volatile form of evidence, that is, live witness testimony. The participation rights 
of the parties, including the right to be heard, the right to present evidence and the right to con-
front adverse witnesses, would of course have to be scrupulously respected even in an investigatory, 
non-trial process of proof-taking.’ T. Weigend, ‘Why Have a Trial When You Can Have a Bargain?’, 
in A. Duff, L. Farmer, S. Marshall, V. Tadros, (eds.), The Trial on Trial Vol. 2: Judgment and Calling to 
Account, Hart Publishing, Oxford 2006), p. 220.
40  A. Duff, L. Farmer, S. Marshall, V. Tadros, (eds.), The Trial on Trial Vol. 3: Towards a Normative 
Theory of the Criminal Trial, Hart Publishing, Oxford 2007, p. 218.
41  A.A.G. Peters, ‘Het rechtskarakter van het strafrecht’ (inaugural lecture, 1972), in: Buruma, Y., 
(ed.), 100 Jaar strafrecht. Klassieke teksten van de twintigste eeuw, Amsterdam University Press, Am-
sterdam 1999, p. 284-285.
42  A.A.G. Peters, ‘Het rechtskarakter van het strafrecht’ (inaugural lecture, 1972), in: Buruma, Y., 
(ed.), 100 Jaar strafrecht. Klassieke teksten van de twintigste eeuw, Amsterdam University Press, Am-
sterdam 1999, p. 283-285.
43  A.A.G. Peters, ‘Individuele vrijheid en de positie van verdachten in het strafproces’, in: Gun-
ning, M. et al (eds.), Recht als kritische discussie: een selectie uit het werk van A.A.G. Peters, Gouda 
Quint, Arnhem 1993, p. 105.
44  A.A.G. Peters, ‘Individuele vrijheid en de positie van verdachten in het strafproces’, in: Gun-
ning, M. et al (eds.), Recht als kritische discussie: een selectie uit het werk van A.A.G. Peters, Gouda 
Quint, Arnhem 1993, p. 103-105.
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Jackson and Summers discerned more specific aspects of participation in criminal 
proceedings in their impressive study The Internationalisation of Criminal Evidence. 
They distinguished four aspects that, taken together, form the ‘participatory model 
of proof’ as developed by the European Court of Human Rights. They argued that the 
Court has constructed a normative framework, which transcends the old dichotomy 
of civil and common law legal traditions, including the emphasis the respective tradi-
tions place on inquisitorial and adversarial elements.45 The first aspect of this frame-
work is non-compulsion: the accused cannot be forced to participate in his own trial. 
This notion is closely related to the possibility of waiving particular procedural rights, 
which will be discussed in further detail below. The second aspect entails that the 
accused must be sufficiently informed about his procedural rights. Third, the accused 
must, in order to be able to participate effectively, be able to challenge the evidence 
that has been collected against him. Finally, the accused is entitled to a reasoned opin-
ion of the court, which can be challenged.46 All four aspects, or ‘strands’ as Jackson 
and Summers coined them, will be discussed in some more detail below.

2.4.1  Non-compulsion

The first aspect entails that the accused cannot be forced to participate in the pro-
ceedings. This is evident in the privilege against self-incrimination, which the Court 
regards as a fundamental right of the accused.47 As Jackson and Summers readily ac-
knowledged, this notion seems to be at odds with any participatory model: how can a 
model of participation allow the accused to not participate? They argued convincingly 
that the right to participate should not be construed as a duty to participate: instead, it 
should respect the procedural autonomy of the accused. This entails that the accused 
may indeed not use his procedural rights and remain silent or act non-cooperatively. 
In this regard, participatory rights can be seen as subjective rights that the accused 
may wish to use or not.48 

45  See also: J.D. Jackson, ‘The Effect of Human Rights on Criminal Evidentiary Processes: Towards 
Convergence, Divergence or Realignment?’, 68 The Modern Law Review 5, 2005, p. 737-764; J.D. Jack-
son, S.J. Summers, ‘Confrontation with Strasbourg: UK and Swiss Approaches to Criminal Evidence’, 
Criminal Law Review, 2013, p. 114-130.
46  J. D. Jackson, S. J. Summers, The Internationalisation of Criminal Evidence: Beyond the Common 
Law and Civil Law Traditions, Cambridge University Press, Cambridge 2012, p. 103-106.
47  ‘As regards the use of evidence obtained in breach of the right to silence and the privilege 
against self-incrimination, the Court observes that these are generally recognised international 
standards which lie at the heart of the notion of a fair procedure under Article 6.’ ECtHR (GC), 11 July 
2006, App. No.: 54810/00, (Jalloh v. Germany), par. 100. For a detailed analysis of the scope of the 
privilege, see: ECtHR (GC), 29 June 2007, App. No.: 15809/02 and 25624/02, (O’Halloran and Francis 
v. United Kingdom).
48  Note however that not every fair trial right can be regarded as a subjective right: the rationale 
of certain fair trial guarantees, such as the right to a public hearing, transcend the interest of the 
accused. The integrity of the criminal justice system as such may be challenged when such rights are 
not respected. 
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Besides simply not using procedural rights, the accused may also waive his proce-
dural rights. The notion of waiver implies a well-informed accused who voluntarily 
decides to abstain from using his rights. The Court has emphasized that, in order to 
accept a valid waiver, the domestic court must ensure that the waiver complies with 
certain guarantees. Rights under Article 6 may be waived either expressly or tacitly. A 
tacit waiver may be accepted if the accused could reasonably have foreseen the con-
sequences of his conduct.49 The Court has held that an accused has (tacitly) waived 
his right to examine a witness who fears to testify in open court, if the fear can be 
a!ributed to the accused.50

 An express waiver must be ‘established in an unequivocal manner and be at-
tended by minimum safeguards commensurate with its importance. It must not run 
counter to any important public interest.’51 If an accused deliberately and knowingly 
chooses not to a!end trial proceedings, he may have validly waived his right to be 
present during the proceedings.52 Similarly, an accused who wishes not to put any 
questions to a witness present in court waives his right to examine such a witness. 
Not all rights under Article 6 can be waived, though. It would be hard to imagine to 
waive, when trial proceedings have been initiated, the right to be tried by an indepen-
dent and impartial tribunal. This right not only protects the accused, but it also aims 
to uphold the integrity of trial proceedings in general: an important public interest.53 
Whether certain procedural rights can be waived relates to the distinction between 
the notion of fair trial rights as subjective rights, which are a!ributed to the accused, 
and the notion of fair trial rights as manifestations of systemic features that have to 
be respected regardless of the position of the accused.54

 It is noted that the right not to participate undermines the idea that participa-
tory rights also have a significant (some even argue: predominant) epistemic aspect: 
participation in this view is required in order to ensure an accurate factual outcome. 
However, the European Court has regarded the guarantees under Article 6 of the Con-
vention as fair trial guarantees as such. Although fairness is deeply intertwined with 
the need for an accurate factual outcome, the two notions should be clearly separated 
on a conceptual level. Fair trials can indeed have inaccurate factual outcomes and vice 

49  ECtHR, 9 September 2003, App. No.: 30900/02, (Jones v. United Kingdom). Cf. ECtHR (GC), 18 
October 2006, App. No.: 18114/02, (Hermi v. Italy)
50  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery v. 
United Kingdom), par. 123. 
51  ECtHR (GC), 17 September 2009, App. No.: 10249/03, (Scoppola v. Italy No. 2), par. 135.
52  ECtHR (GC), 1 March 2006, App. No.: 56581/00, (Sejdovic v. Italy), par. 82.
53  For an analysis of US practice on waiving constitutional rights, see: W.J. Stuntz, ‘Waiving Rights 
in Criminal Procedure’, 75 Virginia Law Review 4, 1989, p. 769-842.
54  Cf J.D. Jackson, ‘Autonomy and Accuracy in the Development of Fair Trial Rights’, UCD Working 
Papers in Law, Criminology & Socio-Legal Studies, Research Paper No. 09/2009, University College 
Dublin, 2009, p. 5-6.
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versa. It is hard to agree with Redmayne’s observation on the examination of witness-
es that: 

To date, most of the indications are that the ECtHR understands the value of confronta-
tion [of witnesses, KV] in purely epistemic terms.55

The Court has consistently held that the right to examine witness (the same holds 
true for the other minimum guarantees of Article 6 (3)) is a specific aspect of the right 
to a fair hearing in Article 6 (1). The Court did not state that these rights are aspects of 
the need to guarantee an accurate factual outcome of the proceedings. When an ac-
cused has threatened a witness against him and the witness refuses to testify in open 
court, the Court has held that the accused has waived his right to examine this partic-
ular witness.56 This means that a potentially valuable witness who can testify against 
the accused will not be examined in open court by the accused. From an epistem-
ic perspective this is unacceptable. From a fair trial perspective, however, the court 
could not do otherwise: it would be highly unjust to have the accused benefit from his 
criminal acts regarding the witness. The value of examining witnesses lies primarily 
in considerations of fairness.
 This is, of course, not to argue that fair trial rights do not contribute to accurate 
fact-finding (on the contrary, they certainly do). However, the rationale for these 
rights should not be found in epistemic considerations but rather in the concept of 
fairness as a fundamental principle underlying criminal proceedings.57

2.4.2  Informed Involvement

The second aspect entails that the accused, in order to participate effectively, should 
be well informed about his rights and the consequences of any procedural choice he 
may wish to make.58 Jackson and Summers argued that disclosure obligations and the 
right to legal assistance enable the accused to make well-informed decisions regard-
ing his trial.59 Article 6 (3)(a) and (e), for example, ensure that the accused is put on 
notice of the charges formulated against him. Trechsel argued that the wording of 

55  M. Redmayne, ‘Confronting Confrontation’, in: Roberts, P., Hunter J., (eds.), Criminal Evidence 
and Human Rights: Reimagining Common Law Procedural Traditions, Hart Publishing, Oxford 2013, 
p. 290.
56  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery v. 
United Kingdom), par. 123.
57  The right to a fair trial is so fundamental that it has acquired the status of international custom-
ary law. See: M. Fedorova, The Principle of Equality of Arms in International Criminal Proceedings, 
Intersentia, Cambridge 2012, p. 27.
58  J.D. Jackson, S.J. Summers, The Internationalisation of Criminal Evidence: Beyond the Common 
Law and Civil Law Traditions, Cambridge University Press, Cambridge 2012, p. 103.
59  J.D. Jackson, S.J. Summers, The Internationalisation of Criminal Evidence: Beyond the Common 
Law and Civil Law Traditions, Cambridge University Press, Cambridge 2012, p. 103.
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sub-paragraph (a) creates the obligation to automatically render any relevant infor-
mation to the accused. This is, however, not how the Court has interpreted this pro-
vision: the question is whether the accused actually had the information relevant for 
the proceedings and not whether the authorities fulfilled their duty to provide the 
accused with this information.60 
 The aspect of informed involvement is closely related to the right to have ade-
quate time and facilities for the preparation of the defence, protected under Article 6 
(3) (b). An effective defence presupposes full knowledge of the evidence that has been 
collected against the defendant. The Court held:

The right to an adversarial trial means, in a criminal case, that both prosecution and 
defence must be given the opportunity to have knowledge of and comment on the ob-
servations filed and the evidence adduced by the other party. [...] In addition Article 
6 § 1 requires [...] that the prosecution authorities disclose to the defence all material 
evidence in their possession for or against the accused.61  

Exceptions to this right are allowed under certain specific circumstances (such as the 
need to withhold evidence due to national security interests or in order to protect the 
legitimate interests of vulnerable witnesses) and it is, in principle, for the domestic 
courts to assess whether a restriction on disclosure is strictly necessary. The Court 
confines itself to its well-known holistic approach and determines whether the pro-
ceedings as a whole were fair. An important factor in this regard is which counterbal-
ancing measures were taken to compensate the accused. 

2.4.3  Challenging the Evidence

The third aspect of the participatory model of proof is the most important: every ac-
cused must be provided with sufficient time and facilities to challenge any incrimi-
nating evidence. It is a fundamental right of each accused to be able to question and 
challenge the reliability of any incriminating witness statements or non-testimoni-
al evidence. The right to challenge the evidence is closely related to the principle of 
equality of arms, in the sense that the la!er prescribes that the accused must be al-
lowed to present exonerating evidence: ‘The Court recalls that under the principle of 

60  S. Trechsel, Human Rights in Criminal Proceedings, Oxford University Press, Oxford 2006, p. 
203-204. ‘The guarantee is interpreted in a simply functional perspective – instead of insisting on a 
clear act of the authorities which informs the defendant in a reliable way of the accusations against 
him or her, the Court lets it suffice if the accused, with due diligence, had the possibility of acquiring 
the information necessary for his or her defence, or if a circumspective strategy of the defence had 
in any case covered the point which was missing in the information.’
61  ECtHR (GC), 16 February 2000, App. No.: 28901/95, (Rowe and Davis v. United Kingdom), par. 
60. Cf. ECtHR (GC), 27 October 2004, App. No.: 39647/98 and 40461/98, (Edwards and Lewis v. Unit-
ed Kingdom); S. Trechsel, Human Rights in Criminal Proceedings, Oxford University Press, Oxford 
2006 p. 238-242.
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equality of arms, as one of the wider features of the concept of a fair trial, each party 
must be afforded a reasonable opportunity to present his case under conditions that 
do not place him at a disadvantage vis-à-vis his opponent.’62 In Edwards, the Court 
held that ‘it is a requirement of fairness (...) that the prosecution authorities disclose to 
the defence all material evidence for or against the accused’.63 The Court’s observation 
was made regarding the non-disclosure of evidence within the trial context. However, 
the fundamental importance of disclosure should not be limited to trial proceedings 
only: disclosure is also important within the se!ing of out of court agreements. 
 The right to challenge the evidence is most problematic with regard to witness 
evidence: restrictions on the scope of the right to challenge the evidence occur most 
frequently in relation to witness evidence.64 This stands to reason, because witness-
es and victims may have legitimate interests not to be questioned by the accused or 
his counsel. Balancing between the accused’s right to confrontation and any legiti-
mate interests that witnesses may have, the Court has over several decades developed 
a rather complicated framework. In Al-Khawaya and Tahery, the Court set out the 
scope of the right to examine witnesses as protected under Article 6 (3)(d). In prin-
ciple, all evidence must be produced in the presence of the accused at a public hear-
ing with a view to adversarial argument.65 This is not controversial and has been held 
consistently by the Court.66 This entails that good reasons must be presented for the 
non-a!endance of a witness: failure to provide such reasons may, without more, re-
sult in a violation of the right to a fair trial.67 If a good reason has been provided, the 
question must be answered whether the untested evidence is the sole or decisive ev-
idence against the accused.68 When the untested evidence is indeed the sole or deci-
sive evidence, the Court must then verify whether sufficient counterbalancing factors 

62  ECtHR, 22 February 1996, App. No.: 17358/90, (Bulut v. Austria), par. 47.
63  ECtHR, 16 December 1992, App. No.: 13071/87, (Edwards v. United Kingdom), par. 36.
64  Challenging non-testimonial evidence o#en requires calling (expert) witnesses that may testify 
on the reliability of such evidence. 
65  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery v. 
United Kingdom), par. 118.
66  E.g. ECtHR, 27 February 2001, App. No.: 33354/98, (Lucà v. Italy), par. 39; ECtHR, 31 October 
2001, App. No.: 47023/99, (Solakov v. the Former Yugoslav Republic of Macedonia), par. 57; ECtHR, 20 
November 1989, App. No.: 11454/85, (Kostovski v. The Netherlands), par. 41; ECtHR, 6 December 1988, 
App. No.: 105990/83, (Barberà, Messegué and Jabardo v. Spain), par. 78.
67  ‘Even where the evidence of an absent witness has not been sole or decisive, the Court has 
still found a violation of Article 6 §§ 1 and 3(d) when no good reason has been shown for the failure 
to have the witness examined.’ ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, 
(Al-Khawaya and Tahery v. United Kingdom), par. 120 (with references to relevant case law).
68  Decisive evidence is defined, somewhat circularly, as follows: ‘”Decisive” (or “déterminante”) in 
this context means more than “probative”. It further means more than that, without the evidence, 
the chances of a conviction would recede and the chances of an acqui!al advance, a test which, as 
the Court of Appeal in Horncastle and others pointed out [...], would mean that virtually all evidence 
would qualify. Instead, the word “decisive” should be narrowly understood as indicating evidence of 
such significance or importance as is likely to be determinative of the outcome of the case.’ ECtHR 
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have been put in place to compensate the accused for not being able to examine the 
witness. Such counterbalancing factors may result in the conclusion that although 
the accused was not able to examine the witness, the proceedings as a whole were 
fair. This means that the sole or decisive-rule is not absolute: the evidence against the 
accused may consist solely or to a decisive degree of the statement of a non-exam-
ined witness.69 The Court observed that ‘the question in each case is whether there 
are sufficient counterbalancing factors in place, including measures that permit a fair 
and proper assessment of the reliability of that evidence to take place.’70 The use of 
the term ‘reliability’ implies that the non-examination of an important witness has 
implications not only for the fairness of the trial, but also for the factual accuracy of 
the final verdict. This way, the Court directs the domestic courts to provide for spe-
cific counterbalancing factors that enable the accused to question the veracity of the 
witness statement.

2.4.4  Reasoned Judgement

The fourth and final aspect of Jackson and Summer’s participatory model of proof 
concerns the right to a reasoned judgement that can be challenged. The authors did 
not elaborate extensively on this aspect and presented it almost as a given: every 
criminal trial should, in order to be fair, result in a reasoned judgement. On the face 
of it, jury trials cannot comply with this standard, but, as the Court has held, as long 
as the reasons for the verdict can be distilled from the proceedings as such (such as 
the summing-up of the judge before the jurors go into deliberation), the right to a 
reasoned judgment is respected. There is, however, a bit more to say on this aspect in 
particular with regard to the right to challenge the reasoned judgment. 
 The right to a reasoned judgement is part of the right to a fair hearing, protected 
under Article 6 (1).71 Although this does not entail that the domestic court must pro-

(GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery v. United King-
dom), par. 131.
69  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery v. 
United Kingdom), par. 147.
70  ECtHR (GC), 15 December 2011, App. No.: 26766/05 and 22228/06, (Al-Khawaya and Tahery 
v. United Kingdom), par. 147 (emphasis added). In a later case the Court (the fourth section) held: 
‘As the Grand Chamber indicated in Al-Khawaya and Tahery, the problems posed by absent wit-
nesses, at issue in that case, and anonymous witnesses, as in the present case, were not different in 
principle. The underlying principle is that the defendant in a criminal trial should have an effective 
opportunity to challenge the evidence against him. That principle requires not merely that a defen-
dant should know the identity of his accusers so that he is in a position to challenge their probity 
and credibility but that he should be able to test the truthfulness and reliability of their evidence, 
by having them orally examined in his presence’ ECtHR, 10 April 2012, App. No.: 46099/06 and 
46699/06, (Ellis, Simms and Martin v. United Kingdom), par. 74.
71  ECtHR, 19 April 1994, App. No.: 16034/90, (Van de Hurk v. The Netherlands), par. 61; ECtHR, 9 
December 1994, App. No.: 18390/91, (Ruiz Torija v. Spain), par. 29.
 The right to a reasoned judgement does not require the domestic court to provide a detailed an-
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vide answers to every single argument the parties have raised during the proceedings, 
the court must address the essential issues of the case.72 The Court has noted that, in 
order to guarantee a fair trial and to avoid arbitrariness, the accused and the public 
must be able to understand the verdict.73 The right to a reasoned judgement is the 
logical final aspect of the participatory model of proof: the court has to account for its 
decisions and, in doing so, enable the accused to verify whether his arguments have 
been duly considered by the court.74

 The right to a reasoned judgment is o#en linked to the right to a remedy, such as 
the possibility of initiating appeal proceedings: in order to estimate any chances on 
appeal, the accused must know the reasons for the verdict of the first-instance court.75 
It is obvious that any effective appeal procedure requires a reasoned judgement by the 
first-instance court. It is, however, a different question whether the right to a reasoned 
judgement should be linked automatically with the right to challenge that judgement 
or even whether the accused has a right to challenge the judgement at all. The right 
to appeal is, as such, not absolute. Article 2 of the 7th Protocol to the ECHR states that 
convicted persons have the right to appeal their conviction or sentence, but subject to 
the following exceptions.76 No right of appeal exists in relation to offences of a minor 
character. Similarly, no appeal has to be provided for convictions handed down in first 
instance by the highest tribunal, nor for convictions on appeal a#er an acqui!al in 
the first-instance proceedings.77 Besides the guarantees in the Additional Protocol, no 
general right to appeal can be derived from the Convention itself. The Court has held 
that neither Article 6 nor Article 13 obliges member States to provide for appeals in 

swer to every argument raised during the proceedings. The nature of the decision determines the 
required detail of the reasoning. The Court’s Grand Chamber held: ‘The Court reiterates that Article 
6 § 1 of the Convention obliges courts to give reasons for their decisions, but cannot be understood 
as requiring a detailed answer to every argument. The extent to which this duty applies may vary 
according to the nature of the decision. It is moreover necessary to take into account, inter alia, the 
diversity of the submissions that a litigant may bring before the courts and the differences existing 
in the Contracting States with regard to statutory provisions, customary rules, legal opinion and the 
presentation and dra#ing of judgments. That is why the question whether a court has failed to fulfil 
the obligation to state reasons, deriving from Article 6 § 1, can only be determined in the light of the 
circumstances of the case.’ ECtHR (GC), 20 March 2009, App. No.: 12686/03, (Gorou v. Greece (No. 2), 
par. 37. The nature of an appeal decision, dismissing the appeal by the accused may result in simply 
confirming the reasons stated in the lower court’s judgement. ECtHR, 27 September 2007, App. No.: 
6301/05, (The Estate of Nitschke v. Sweden), par. 39.
72  ECtHR, 15 February 2007, App. No.: 19997/02, (Boldea v. Romania), par. 30. 
73  ECtHR (GC), 16 November 2010, App. No.: 926/05, (Taxquet v. Belgium), par. 90.
74  ‘The Court emphasises that a further function of a reasoned decision is to demonstrate to the 
parties that they have been heard.’ ECtHR, 1 July 2003, App. No.: 37801/97, (Suominen v. Finland), par. 
37.
75  Cf. ECtHR, 22 February 2007, App. No.: 1509/02, (Tatishvili v. Russia), par. 58.
76  The Netherlands has not ratified this Protocol.
77  In the case of abbreviated proceedings, the right to appeal may be waived. Cf. ECtHR, 29 April 
2014, App. No.: 9043/05, (Natsvlishvili and Togonidze v. Georgia), par. 90-98. 
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criminal cases.78 Under the ICCPR, however, a general right to appeal does exist. Arti-
cle 14 (5) of the ICCPR holds that everyone convicted shall have the right to have his 
conviction and sentence reviewed by a higher tribunal.79 This does not preclude leave 
to appeal proceedings, as long as these procedures provide, rather contradictorily, for 
a full and substantial review of the conviction and sentence.80 
 Despite the close relationship between the right to a reasoned judgement and 
the possibility to challenge the judgement, it is argued that a reasoned judgement is 
an important element of the concept of fairness in criminal proceedings. Especially 
when no remedy is available, it is essential to provide the accused with a reasoned 
judgement. 

2.5  Diversions and the Concept of Fairness

The normative framework of participation rights described above applies without 
more to proceedings conducted before a court: any shortcut to proof cannot evade 
the test of fairness. The question remains, however, how the participatory model of 
proof relates to diversions: on the face of it, it is not obvious that this model applies to 
diversions that strive to avoid the context of the full criminal trial as such.81

 From the perspective of Article 6 itself, the protection of the Article is triggered 
by the notion of the ‘criminal charge’: the moment someone is charged, the rights 
under Article 6 have to be respected. In its well-known case law, the Court has stated 

78  ECtHR, 22 February 2011, App. No.: 26036/08, (Lalmahomed v. The Netherlands), par. 34; 
ECtHR, 9 June 2011, App. No.: 16347/02, (Luchaninova v. Ukraine), par. 37 (with reference to case 
law).
79  The right of appeal is not limited to the serious offences, according to the Human Rights Com-
mi!ee. ‘As the different language versions (crime, infraction, delito) show, the guarantee is not con-
fined to the most serious offences. The expression “according to law” in this provision is not intend-
ed to leave the very existence of the right of review to the discretion of the States parties, since this 
right is recognised by the Convenant, and not merely by domestic law.’ Human Rights Commi!ee, 
General Comment No. 32, UN Doc. CCPR/C/GC/32 (2007), par. VII. The Dutch Minister of Justice ob-
served during the parliamentary debates on the new system of appellate review, that minor offences 
may be excluded from appellate review. Kamerstukken II, 2005/06, 30320, 3, p. 17. The Netherlands 
has not made a reservation to Article 14 (5) regarding the nature of the offence.
80  HRC, 30 April 1999, Communication No 662/1995, U.N. Doc. CCPR/C/65/D/662/1995, (Lum-
ley v. Jamaica), par. 7.3; HRC, 24 August 2010, Communication No. 1797/2008, U.N. Doc. CCPR/
C/99/D/1797/2008 (2010), (Mennen v. The Netherlands), par. 8.3; HRC, 3 April 2002, Communication 
No. 802/1998, U.N. Doc. CCPR/C/74/D/802/1998 (2002), (Rogerson v. Australia), par. 7.5.
81  Diversion mechanisms are used in most ECHR member states. This entails that criminal law is 
to a significant degree enforced outside the classical court se!ing. The case law of the ECtHR on Ar-
ticle 6 with the typical court se!ing in mind, does not fully capture the enforcement of criminal law 
in member states. See also Turner, who favours more judicial involvement in plea agreement pro-
cedures. J.I. Turner, ‘Judicial Participation in Plea Negotiations: A Comparative View’, 54 American 
Journal of Comparative Law, 2006, p. 501-570. See also L.J.J. Peters, Vonnisafspraken in strafzaken. 
Een rechtsvergelijkende studie naar een vorm van onderhandelingsjustitie in Italië, Duitsland en 
Frankrijk, Wolf Legal Publishers, Nijmegen 2012.
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that its autonomous interpretation of ‘criminal charge’ consists of three components: 
the classification of the offence under domestic law, the essential nature of the of-
fence and the nature and degree of the penalty imposed.82 More specifically, the Court 
held that ‘charge’ should be understood as ‘the official notification given to an indi-
vidual by the competent authority of an allegation that he has commi!ed a criminal 
offence’.83 Besides such a notification, the Court also held that, when the situation of 
the suspect is ‘substantially affected’, the provisions of Article 6 come into play.84 It 
follows that, regard being had to any prosecutor’s competence ratione materiae, a no-
tification sent by a prosecutor is based on the assumption that the person concerned 
has commi!ed a particular criminal offence.
 It is against the object and purpose of the protections of the Convention to re-
gard fairness as a principle that should be respected solely during trial proceedings 
conducted before a judge. It is unacceptable to have diversions operate in a norma-
tive vacuum: this would allow States to circumvent fairness considerations by simply 
using diversion mechanisms on a massive scale. As the Court noted, the use of such 
mechanisms by decriminalizing pe!y offences cannot result in the exclusion of the 
principle of fairness.85 This does not mean, however, that all guarantees of Article 6 
are applicable to diversions: on the contrary, such mechanisms were put in place to 
avoid public hearings by an independent and impartial tribunal, which is one of the 
essential rights of Article 6 (1). The accused can waive certain fair trial guarantees, 
provided he has been able to participate effectively in the diversion proceedings. This 
relates to the principle of nulla poena sine iudicio that was discussed in the Intro-
duction. This principle can be interpreted strictly (‘no sanction without a judicial or-
der’), or more leniently: every sanction should be eligible for judicial review. The last 
reading of the principle corresponds with the participatory model described above 
and the Court’s stance on the content of this right. The moment someone is notified 
of a criminal charge, he is entitled to the guarantees of Article 6. However, he can 
choose to waive certain rights under this Article, notably the right to be tried by an 
independent and impartial tribunal; in other words, the accused can choose to divert 
from full criminal proceedings and reach some sort of extra-judicial (not: extra-legal) 

82  ECtHR, 8 June 1976, App. No.: 5100/71; 5101/71; 5102/71; 5354/72 and 5370/72 (Engel and Others 
v. The Netherlands), par. 82. The criteria are not cumulative. When a State Party has labelled an of-
fence as criminal, the guarantees of Article 6 apply without more. ECtHR (GC), 9 October 2003, App. 
No.: 39665/98 and 40086/98, (Ezeh and Connors v. United Kingdom), par. 86.
83  ECtHR, 27 February 1980, App. No.: 6903/75, (Deweer v. Belgium), par. 46.
84  Such was the case in Deweer, where the applicant was faced with an offer for friendly se!le-
ment by the Belgian public prosecutor for violations of economic regulations. If he would refuse, 
a closure order for the applicant’s shop would come into force. ECtHR, 27 February 1980, App. No.: 
6903/75, (Deweer v. Belgium). See also, ECtHR, 15 July 1982, App. No.: 8130/78, (Eckle v. Germany), 
par. 73; ECtHR, 10 December 1982, App. No.: 7604/76; 7719/76; 7781/77 and 7913/77, (Foti and Others 
v. Italy), par. 52.
85  ECtHR, 21 February 1984, App. No.: 8544/79, (Öztürk v. Germany), par. 49.
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se!lement with the prosecutor.86 In fact, a#er the prosecutor has offered the accused 
the chance to opt for a diversion mechanism it is imperative that the accused makes 
his choice in full cognisance of his position and the consequences of his choice.87 
 The Court has held that, for a bargain to be valid under the Convention, the fol-
lowing requirements must be met. First, the accused must be fully aware of the facts of 
the case (arguably, this includes the evidence against him) and the legal consequences 
of striking a bargain (most importantly, waiving the right to have the case fully deter-
mined before an independent and impartial tribunal). Second, the acceptance of such 
a bargain must be ‘genuinely voluntary’.88 Moreover, the Court held that ‘the content 
of the bargain and the fairness of the manner in which it had been reached between the 
parties had to be subjected to sufficient judicial review.’89 This means that the parties, 
when operating in the shadow of full trial proceedings, should make sure fairness is 
respected during the negotiations. Considering the different legal and institutional 
positions of the parties, this requirement is primarily directed to the prosecutor. The 
observation by the Court entails that not only is the concept of fairness applicable 
to diversions, but also that any issue regarding fairness should be capable of judicial 
review. In other words, whether the accused entered voluntarily and informed into an 
agreement and whether a sufficient factual basis existed for the agreement does not 
suffice: the manner in which the agreement was reached should also be part of the 
judicial review.
  
The notion that fairness applies to diversions is not only to be derived from the per-
spective of the Convention itself. From a rule of law perspective, it would be unthink-
able that public authorities could operate outside any normative framework, espe-
cially when their actions result in (minor) penalties or limitations on the accused’s 
freedom.90 The principle of legality makes it explicit that public authorities may exer-
cise their powers only within the realm of the law: regarding the Dutch context, both 

86  In a similar vein, the Court held: ‘Where a penalty is criminal in nature there must be the 
possibility of review by a court which satisfies the requirements of Article 6 § 1, even though it 
is not inconsistent with the Convention for the prosecution and punishment of minor offences to 
be primarily a ma!er for the administrative authorities.’ ECtHR, 4 April 2013, App. No.: 21565/07; 
21572/07;21575/07 and 21580/07, (Julius Kloiber Schlachthof GmbH  and Others v. Austria), par. 28.
87  The initiative to opt for a diversion mechanism lies normally with the prosecutor. The rather 
exotic possibility of ‘submission’ (art. 74a CC) will not be discussed here. Submission entails that 
someone offers to pay the maximum fine for an offence that is punishable only by a fine. The pros-
ecutor can, in such cases, not refuse the offer of the person involved.
88  ECtHR, 29 April 2014, App. No.: 9043/05, (Natsvlishvili and Togonidze v. Georgia), par. 92.
89  ECtHR, 29 April 2014, App. No.: 9043/05, (Natsvlishvili and Togonidze v. Georgia), par. 92. Em-
phasis added.
90  Hildebrandt argued that fair trial considerations should function as normative guidelines for 
diversion mechanisms. M. Hildebrandt, Straf(begrip) en procesbeginsel: een onderzoek naar de bete-
kenis van straf en stra#egrip en de waarde van het procesbeginsel naar aanleiding van de consen-
suale afdoening van strafzaken, Kluwer, Deventer 2002, p. 388.
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the Dutch Constitution and the Code of Criminal Procedure stipulate that criminal 
proceedings must be based on the law. The prosecutor can exercise his powers only 
when he is convinced that a criminal offence has been commi!ed: to do otherwise 
would result in abuse of power. In order to effectively protect the accused from such 
abuse, the prosecutor must comply with certain norms when he opts for a diversion 
mechanism. Especially in the case of the transaction and the conditional dismissal, 
a solid normative framework is required: neither the Criminal Code nor the Code of 
Criminal Procedure provide a detailed framework of procedural guarantees for the ac-
cused. The punitive order, in contrast, is embedded in the Code of Criminal Procedure 
and has been categorised as a modality of prosecution.91 This categorisation entails 
that the punitive order has to be regarded as a criminal charge, which results in the 
applicability of the guarantees of Article 6. 
 In case of the transaction and the conditional dismissal, the protection stems 
from the fact that the prosecutor can offer a transaction or conditional dismissal only 
when he is convinced that the person concerned has commi!ed a criminal offence.92 
The first Engel criterion requires that the guarantees of Article 6 are applicable if an 
offence is classified as criminal by domestic law. Offering a transaction or conditional 
dismissal may then be regarded as ‘the official notification given to an individual by 
the competent authority of an allegation that he has commi!ed a criminal offence.’93 
The question then arises whether the person involved has validly waived his right to 
an independent and impartial tribunal. The procedural guarantees of Article 6 are, 
aside from the guarantees that the person involved explicitly or implicitly waived, ful-
ly applicable to these mechanisms.

Commenting on the notion of fairness in relation to the work of international prose-
cutors, Mégret observed that fairness is a ‘crucial quality’ of the international prose-
cutor.94 

91  The specific paragraph in the CCP in which the provisions on the punitive order are placed is 
called ‘prosecution by way of a punitive order’ (‘vervolging door een stra%eschikking’).
92  Cf. J.M. Reijntjes, in: Melai/Groenhuijsen e.a., Wetboek van Strafvordering, art. 167 Sv (revised, 
1 March 2010) aant. 17.2 and aant. 18.6. See also for the Berufsethos of the prosecutor: H. de Doelder, 
M.E. de Meijer, ‘Het Openbaar Ministerie als magistraat’, in: Muller, E.R., Cleiren, C.P.M., (eds.), Rech-
terlijke Macht. Rechtspraak en rechtshandhaving in Nederland, Kluwer, Deventer 2013 (2nd edition), 
p. 127-143. See also Den Hartog, who argued that Article 6 guarantees are applicable to transaction 
proceedings. The first Engel criterion applies in such cases. A. den Hartog, Artikel 6 EVRM: grenzen 
aan het streven de straf eerder op de daad te doen volgen, Maklu Uitgevers, Antwerpen, Apeldoorn 
1992, p. 252.
93  ECtHR, 27 February 1980, App. No.: 6903/75, (Deweer v. Belgium), par. 46.
94  L. Reydams, J. Wouters, C. Ryngaert (eds.), International Prosecutors, Oxford University Press, 
Oxford 2012, p. 437. See also the Chapter ‘Independence and Impartiality’ by Côté in the same vol-
ume, at p. 363.
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The Standards of Professional Conduct for Prosecution Counsel of both the ICTY and 
ICTR stipulate that prosecution counsel is expected:

to respect, protect and uphold the universal concepts of human dignity and human 
rights [...].95 

Referring to a decision by the ICTR Appeals Chamber, Côté observed that the duty 
for the prosecutor to act fairly extends to all stages of the proceedings.96 However, 
negotiations preceding a plea agreement between the prosecutor and the accused 
can hardly be called a ‘stage of the proceedings’. Stages of proceedings commonly 
refer to, the pre-trial, trial and appeal stages. Although not acting in a proper stage 
of the proceedings, the normative appeal on the prosecutor to abide by the notion 
of fairness when opting for a diversion mechanism does not diminish. On the con-
trary, one could argue that, devoid of any direct judicial supervision, the prosecutor 
must ensure, as an authority with public power, that the basic notions of fairness 
are respected. The fact that prosecutors should be able to exercise their duties inde-
pendently and impartially and that they should function autonomously vis-à-vis the 
executive or the judiciary comes at a price: it is precisely because the prosecutor acts 
independently and impartially, that he must also act fairly.97 
 Fairness should permeate the (international) prosecutor’s decisions and, he 
should have an eye for any exonerating evidence he comes across. Acting in a fair 
manner is regarded here as a desirable professional a!itude of the prosecutor, which 
underlines the importance and applicability of fair trial notions regarding diversion 
mechanisms.98 This means that acting in a fair manner is not confined to the trial 

95  Art. 2 (f) Standards of Professional Conduct for Prosecution Counsel, ICTY Prosecutor’s Reg-
ulation No. 2 (1999). Art. 1.7 of the dra# Code of Professional Conduct for Prosecutors of the Inter-
national Criminal Court contains a similar provision. The dra# was prepared by the International 
Association of Prosecutors and the Coalition of the International Criminal Court. The Regulations 
of the Office of the Prosecutor, as currently in force, do not contain a similar provision. Noteworthy, 
however, is Regulation 62 (1), concerning admissions of guilt (a diversion mechanism). The relevant 
part of the Regulation reads: ‘The Office shall make its own assessment of any admission of guilt by 
an accused [...]. The Office shall bring to the a!ention of the Trial Chamber any credible information 
or evidence indicating that the admission of guilt was not informed, voluntary or supported by the 
facts pleaded.’
96  L. Reydams, J. Wouters, C. Ryngaert (eds.), International Prosecutors, Oxford University Press, 
Oxford 2012, p. 364.
97  On the notions of independence and impartiality regarding international prosecutors, see: L. 
Reydams, J. Wouters, C. Ryngaert (eds.), International Prosecutors, Oxford University Press, Oxford 
2012, p. 319-415.
98  Cf. the observations made by Cleiren, who argued that principles of due process apply to ev-
ery agent of the State in the exercise of any public power a!ributed to him. She argued that such 
principles do not only apply within a formal trial se!ing. C.P.M. Cleiren, Beginselen van een goede 
procesorde, Gouda Quint, Arnhem 1989, p. 263. De Meester argued that fair trial standards are not 
only applicable to proper trial proceedings, but are also applicable to pre-trial investigations: ‘[...] it 



45Diversions, Shortcuts, and the Concept of Fairness

stage: in the exercise of any public power, the notion of fairness should be respect-
ed. To refrain from conducting trial proceedings, either with or without the informed 
consent of the accused, means that no independent and impartial tribunal will hear 
the case. It does not, however, result in the non-applicability of fairness as such: the 
forum in which the prosecutor operates differs, but the level of fairness should not.
 In international criminal proceedings the diversion mechanisms are rather uni-
form, as discussed in more detail in Chapter 4. The plea agreement procedure before 
the ad hoc Tribunals and the admission of guilt procedure before the ICC both allow 
for a negotiation process.99 The validity of the reached agreement is determined by 
the court, which decides eventually whether or not to accept the agreement.100 The 
judicial supervision of such agreements aims to ensure that they are reached in a fair 
way. 

2.6  Conclusion

The participatory model presented above provides the normative framework to eval-
uate the diversions and shortcuts to proof that are described in Chapters 3 and 4. 
 Regarding diversions, the participatory model provides a useful framework to 
evaluate such mechanisms in the light of the Court’s case law. Although the Court 
has, for obvious reasons, not been able to produce extensive case law on diversions, 
a useful framework can be distilled from the Court’s case law. The main question is 
to what extent the accused has been able to participate effectively in the out of court 
proceedings. The four different elements that Jackson and Summers identified in the 
Court’s case law are regarded as guidelines here: compliance with every element is not 
necessary. Rather, the evaluation will focus on whether the accused has been able to 
participate effectively, where the possibility of challenging the evidence is of primary 
importance. 

(the right to a fair trial, KV) cannot be doubted that it applies to all stages of criminal proceedings, 
including investigations.’ K.F.G. De Meester, The Investigation Phase in International Criminal Pro-
cedure: In Search of Common Rules, PhD-thesis, University of Amsterdam 2014, p. 67.
99  ICC judges have to take into account the interest of victims when deciding on the admission of 
guilt (Article 65 (4)). A similar provision is absent in the RPE of the ad hoc Tribunals. 
100  Rule 62bis ICTY RPE; Rule 62 ICTR RPE; Article 65 ICC Statute. Interesting in this regard is the 
obligation for the Prosecutor at the ICC to verify proprio motu whether the admission of guilt is 
voluntary and informed, and whether the admission is supported by the facts pleaded. Regulation 
62 ICC Regulations for the Office of the Prosecutor, ICC-BD/05-01-09.


