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Abstract

One of Catharine MacKinnon’s central claims is that pornography is not “only words.” Rather,
pornographic speech subordinates and silences women. Using Austin’s speech-act theory, Rae Langton
argues that pornographic speech thus has the power to oppress women. The speech-act theoretic defense
of MacKinnon’s position has dominated much of Anglo-American philosophizing about pornography
over the past thirty years. This chapter examines and evaluates the philosophical legacy of the speech-act
approach to pornography’s putative harms. It considers what this approach amounts to, its philosophical
and practical tenability, and whether pornography can be said to have the kind of authority to make good
the speech- act approach.
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1. Introduction

Although perhaps intuitively surprising, the view of pornography as oppressive speech is widely discussed in
philosophy. Insofar as its manufacture and distribution are protected by free speech legislation (at least in the
United States), the courts have decreed pornography to be speech. Or more accurately, pornography is a form of
expression that includes spoken words and utterances, public recordings, written words, nonverbal images, and
other means of expression. As speech or expression, anti-pornography feminism holds that pornographic
speech depicts the subordination of women. However, in championing their anti-pornography stance,
Catharine MacKinnon and Andrea Dworkin famously advanced a view of pornography doing more: it is a
practice of sex discrimination (Dworkin 1981; MacKinnon 1987, 1989a, 1989b, 1993). The problem with
pornography isn’t what it says or represents, but what it does. In short, pornography celebrates, promotes, and
legitimizes sexualized violence against women. It eroticizes male dominance and female submissiveness, and
puts this forward as the apparent truth about sex (MacKinnon 1987, 171). MacKinnon and Dworkin hence
defined pornography as “the graphic sexually explicit subordination of women through pictures and words”
(MacKinnon 1987, 176). However, pornographic speech not only subordinates women; it also silences women.
In making violence the apparent truth about sex, pornography prevents women from saying otherwise. It
devastates women’s attempts to articulate experiences of sexualized violence, which due to pornography are
just seen as part of ordinary sexual realities—women are thus “stripped of authority and reduced and
devalidated and silenced” (MacKinnon 1987, 193).

This view that pornography is subordinating and silencing speech came under sustained attacks from
prominent liberal philosophers in the 1980s and 1990s. Ronald Dworkin (1991) famously claimed that the view
was based on a “dangerous confusion” L between negative and positive liberty: the distinction between
enjoying freedom from some interference and having the liberty to do something. Our negative liberty may be
restricted in a manner that is consistent with free speech protections. However, the view that pornographic
speech silences women seeks to argue against it by appealing to women’s positive liberty to be heard and to
make speech acts. Such guarantees are not within the remit of the law, though, and the law need not protect the
freedom to make certain claims, such as those of cranks and flat-earthers. William Parent held that the
Dworkin-MacKinnon definition of pornography is philosophically indefensible because subordination is “an
action or a practice engaged in by human beings and directed against other beings ... the logic of ‘subordinates’
requires that it have some human action or actions as a subject” (Parent 1990, 208). As books, magazines, and
images are not human beings, anti-pornography feminism commits a category mistake: pornographic speech
simply is not the sort of thing that can subordinate. Joel Feinberg (1985) in turn argued that feminist arguments
against pornography made in terms of a ‘harm principle—that pornography harms women by inciting male
violence against women—are unsuccessful. The case allegedly fails because empirical evidence does not
demonstrate that pornographic speech incites violence against women."

Rae Langton famously defends the cogency of the MacKinnon-Dworkin position in her classic article “Speech
Acts and Unspeakable Acts” (1993). She articulates further defenses together with Jennifer Hornsby (see
Hornsby and Langton 1998). Langton draws on J. L. Austin’s (1962) speech-act theory to make good the idea
that pornographic speech does something harmful. Austin argued that our statements can (and do) do more
than simply make true or false claims about the world—sometimes, we perform actions other than just
speaking with our utterances. With this in mind, Austin divides speech acts into locutions, perlocutions, and
illocutions: the speaker’s locution (the words uttered) can perform some illocutionary action (in uttering
something the speaker’s locution can count as 9ing), and the locution can have some perlocutionary effects (by
uttering something the speaker’s locution can cause further extralinguistic effects). Subsequently, Langton
argues that pornographic speech illocutionarily subordinates and silences women. In saying something about
women, pornographic speech does something other than make mere utterances. It functions like the speech of
a priest who just in declaring, “I pronounce you a married couple,” performs the action of marrying.
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Pornographic speech, however, performs harmful actions. It subordinates and silences women in ranking
them as inferior, in legitimating discrimination against them, and in depriving women of important free
speech rights (Langton 1993, 305-313). This allows us to see that the Dworkin-MacKinnon position is not
philosophically indefensible, and that it does not rest on a category mistake.

The speech-act theoretic defense of the Dworkin-MacKinnon position has dominated much of Anglo-
American philosophizing about pornography over the past thirty years, and the literature discussing it is by
now extensive. In this chapter, [ will examine and evaluate the philosophical legacy of the speech-act defense.
There are two important caveats worth immediately noting. First, the chapter deals only with debates that take

L, pornographic speech to be oppressive. It does not consider so-called pro-pornography views or views that
take pornography to have emancipatory force. This is for the simple reason that those views do not treat
pornography as speech in the manner that anti-pornography feminism typically does (for a discussion of
pornography as liberation, see my 2019b, chap. 7). Second, this chapter only discusses pornographic speech in
the sense relevant for speech-act theory. Philosophers have also debated whether pornographic speech counts
as speech in a legal sense, which is a separate issue. After all, not all speech in the speech-act sense counts as
speech in a legal sense—that is, as speech that deserves protection (for more on the legal debates, see my
2019b, chap. 4).

2. Speech-Act Approach to Pornography

The basic premise of Langton’s argument, supported by US courts, is that pornography is speech. As speech or
expression, it depicts the subordination of women. However, pornography does more, according to MacKinnon
and Dworkin: it causes women’s subordination. Even critics of MacKinnon and Dworkin accept this much.
However, the constitutive claim that pornographic speech is a form of subordination has been said to be
philosophically untenable, highly indefensible, and deeply incoherent. By contrast, Langton argues, with the
help of Austin’s speech-act theory, that the claim is perfectly coherent and philosophically cogent.2 We perform
a whole range of actions with our words (e.g., warning, promising, refusing). Austin identifies performatives as a
type of speech act, and he divides such acts into locutions, perlocutions, and illocutions. When we utter a
sentence that has a particular traditionally conceived meaning, we have performed a locutionary act. But with
our words, we can do more: by uttering something our words can cause extralinguistic perlocutionary effects.
And in uttering something our words (or locutions) can count as actions of some sort—we have performed
some illocutionary action, where our action is constituted by the words intentionally uttered in their usual
meaning.

For instance, take the example of warning. Imagine that I notice a fire break out in a bakery that I am passing
by. I utter the right words intending to warn the customers (“Danger, fire!”), who understand my words and my
intention to warn them. Warning the customers was my intended illocutionary action, which my locution
successfully pulled off. Now, I also intend to bring about some extralinguistic effects: that the customers leave
the shop for safety. Provided that they do, I will also have succeeded in bringing about my intended
perlocutionary effects. Furthermore, speech in the strict sense is not necessary for performing such actions.
Imagine that due to an illness I have lost my voice. Instead of shouting “Danger, fire!”, I write those words on a
sign and run into the shop. This act of expression (if successful) will have performed the same action as my
uttering the words.

According to Langton, critics of MacKinnon and Dworkin have failed to grasp pornography’s illocutionary
force. This is what the constitutive subordination and silencing claims home in on. Illocutionary force hinges
on satisfying certain felicity conditions. First, whether the speaker’s intentions are satisfied; after all,
illocutionary speech acts are not just idle noises but intentionally performed actions. Second, whether the
speaker achieves uptake: that the hearer recognizes the particular intended illocution being performed. Third,
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that the speaker is authoritative relative to the intended illocution’s domain. (Not all successful illocutions
require satisfaction of these conditions, but the ones relevant to pornography do.) Consider again the earlier
example of warning. For my illocutionary act to succeed, I must intend to warn (rather than merely make use of
my vocal cords for no apparent reason), the audience must recognize my intention to warn (rather than think I
am joking), and I need to be somehow authoritative to do so (something about me must not prevent me from
being taken seriously). Consider the well-known example of being an actor on stage and seeing a fire break out
behind the audience. I shout “Danger, fire!” intending to warn, but the audience takes this to be part of the play.
In this case, there is a failure of uptake since the audience does not recognize my intended illocution to warn
and I lack the right kind of authority—the audience does not take my utterance seriously since they think my
utterance is part of the play (i.e., they think that I am merely acting). I have not successfully performed the
illocutionary act of warning; I have merely attempted to warn.

How, then, can illocutionary speech acts subordinate? Langton considers a legislator in Pretoria during the
apartheid who utters, “Blacks are not permitted to vote,” in a context of enacting a piece of legislation. This
utterance does not merely report some prior state of affairs. Nor does it merely have the result that Black South
Africans won’t show up at polling stations on election days. Rather, the utterance enacts a piece of legislation
that is subordinating in making it the case that Black South Africans are deprived of voting rights (Langton
1993, 302). The speech act subordinates in virtue of (1) unfairly ranking Black people as inferior; (2) legitimating
unjust racial discrimination; and (3) illegitimately depriving Black South Africans important powers and rights
(303). Some of these subordinating illocutionary speech acts (like ranking and valuing) are, as Austin put it,
verdictive in giving a verdict about something. Others (ordering, permitting, prohibiting, authorizing, and
enacting laws) are exercitive speech acts: they confer or deprive powers and rights (304). In virtue of what, then,
might pornographic speech subordinate in a parallel manner? The mere depiction of subordination does not
suffice; films and reports can depict women’s subordination without counting as such. Rather, Langton holds
that pornography is (1) verdictive speech that ranks women as inferior sex objects whose purpose is to “service”
men’s sexual needs; and (2) it is exercitive speech that legitimates sexualized violence against women in
depicting women’s degradation in a manner that endorses, celebrates, and authorizes such degradation (307—
308). Since verdictive and exercitive speech are authoritative acts, pornographic speech must be able to
authoritatively rank women as inferior and legitimate sexualized violence against them—and Langton holds
that it does. Contra liberal critics of anti-pornography L feminism, pornographers are not a “powerless
minority, a fringe group especially vulnerable to moralistic persecution” (311). Instead, they are the ruling
power when it comes to the domain of sex.

What grants pornographic speech illocutionary force is its authoritativeness in the realm of sex. This might
suggest that harmful pornographic speech should be countered by better speech that undercuts pornography’s
false depictions of and lies about women’s sexuality, and undermines its authoritativeness. However, if
pornographic speech has the power to silence women, such counterspeech looks set to fail. That is,
pornography is said to be exercitive, not only in legitimating sexualized violence, but also in depriving women
of important free speech rights—in silencing them. According to MacKinnon (1987, 1993), in creating a
worldview where violence is eroticized, it becomes part of “ordinary” sex. This creates a climate where women
are viewed as non-credible: when women try to speak out against sexualized violence or report assaults, they
are often disbelieved, ridiculed, dismissed, and blamed for those assaults. This fits with the idea that
pornography causes women’s silencing: thinking that one will not be believed, in fact, causes victims of sexual
assaults to stay silent. But Langton has alone (1993) and together with Hornsby (1998) made a stronger claim.
Pornography also constitutes women’s silencing; hence, there is a free-speech argument against pornography.
The manufacture and consumption of pornographic speech may interfere with women’s ability to perform
certain actions with their speech, where this amounts to a peculiar kind of silencing. Langton argues that there
are three types of silencing. Locutionary silencing takes place when no locutions are made (for instance, when I
am gagged). Perlocutionary frustration takes place when the speaker voices the appropriate words, but fails to
secure their intended extralinguistic effects. Illocutionary disablement takes place when the speaker utters the
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appropriate locution, but fails thereby to perform the intended illocutionary act. For instance, imagine a judge
passing a sentence, who utters the right words in the right context (e.g., “I find the defendant guilty” uttered in
a court of law). The judge intends to perform the illocutionary act of sentencing, but imagine that,
unbeknownst to the judge, they have been disbarred during the proceedings and have lost the power to enact
sentencing. In this case, the intended illocution fails or (as Austin put it) “misfires” because a requisite success
condition of authority relative to a domain has not been met. This failure on the illocutionary level seemingly
results in perlocutionary frustration too. If the judge has lost their authority to sentence people, their words
will not secure the desired extralinguistic effects: the defendant won’t be imprisoned or detained as a result of
the judge’s utterance, because the judge no longer has the power to enact sentencing.

The misfiring of the judge’s intended illocution hinges on the lack of authority. But illocutions may misfire for
other reasons too. Take again the case of being an actor on stage and seeing a fire break out. Here we have an
uptake failure since the audience fails to recognize my intended illocution to warn. Note that this differs from
the ‘boy who cried wolf’-type cases, where the audience takes up the intended illocution to warn, but believes
the warning to be insincere. Taking sincere illocutions as insincere ones represents a different kind of failure
for Austin: they are abuses, not misfires.

p.250 With this in mind, how might pornographic speech silence women? Having speaker authority and securing

uptake are central for illocutionary success; and (the thought goes) pornographic speech may block the
satisfaction of these felicity conditions. Pornography does not silence women in the locutionary sense. But it
may prevent women from performing some intended illocutionary actions with their speech. In particular, this
may happen in sexual contexts, where pornographic speech is authoritative. And so, it may silence women’s
refusals of unwanted sex. First, pornography may shape men’s conceptions of women’s sexuality in ways that
result in perlocutionary frustration of refusal. When faced with unwanted sex, the pernicious effects of
pornographic speech may result in a woman’s locution ‘No!” as being recognized as a refusal, but simply
ignored. Women’s speech fails to have the desired extra-linguistic effects because perpetrators see no reason to
respect women’s own wishes in the sexual domain. Second, pornographic speech may shape men’s
conceptions of women’s sexuality by creating communicative conditions that result in the illocutionary
disablement of refusals. In this case, pornographic speech prevents women from successfully performing the
illocutionary speech act of refusing: if pornographic speech prevents the locution ‘No!” from being taken to be a
refusal in a sexual context, due to which sex is forced on the speaker, she has not successfully performed the
illocution of refusing the unwanted sex. This sort of uptake failure is exemplified (though not exclusively) in

)

cases of the kind: “I thought she was being coy and meant yes when she said ‘no’ ”. Women’s speech is
illocutionarily disabled when certain locutions with which they intend to perform actions like refusing sex
misfire: when women’s communicative efforts are interfered with by pornographic speech. This should not be
merely incidental and idiosyncratic, but a symptom of some systematic failure. Although the systematicity
condition has been critiqued as underdeveloped (McGowan et al. 2016), we can tentatively characterize it as
follows: an instance of uptake-failure meets the condition “if it is nonidiosyncratic, it is brought about by
systematic features of society, and others would make a similar mistake under similar circumstances”

(McGowan et al. 2016, 76).

To specify this further, consider Hornsby’s view that illocutionary speech acts are communicative. For her, a
condition of linguistic communication is reciprocity (Hornsby 1995a, 1995b). This obtains when interlocutors
“recognize one another’s speech as it is meant to be taken,” which ensures that the attempt to perform some
speech act has been successful (1995b, 224). In this sense, communication is reciprocal and turns on the
speaker being able to do with their words what they intend to and on the hearer recognizing the speaker’s
intention. We can now better understand what happens when illocutionary silencing happens: the
promulgation of certain false views about women (and their sexuality) interferes with reciprocity, which is a
precondition of communication. Such false views can render women relatively powerless in communicative
exchanges. Their speech is not subsequently made ineffable (there is no locutionary silencing). Nevertheless,
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women’s speech is in another sense inaudible: their ability to communicate has been hampered (Hornsby
1995a). Illocutionary disablement crucially involves such communicative interference.

3. Tenability of the Speech Act Approach

Although it has been extremely influential, not everyone agrees with Langton’s analysis of what pornographic
speech does. A significant question is whether pornography is speech, or speech of the kind that the speech-act
approach assumes. Louise Antony argues that a good deal of pornography is not speech at all (although,
ultimately, Antony thinks that the speech-act approach fails on different grounds). Speech-act theory is meant
to illuminate verbal communication, but extending this model “metaphorically to cover actions that do not
involve speech” is a stretch too far (Antony 2011, 389). Antony’s point is that much of pornography is pictorial
and involves no words. But according to Austin, for some act of expression to be an illocutionary act, it must be
a locutionary act: One cannot illocute without locuting, and pornographic pictorial representations do not
locute. Whatever the courts have declared, by Austin’s own lights, much of pornography does not involve
exercitive or verdictive utterances that could count as illocutionary silencing. At most, we can say that the
‘message’ of pornography might implicitly be exercitive or verdictive, but this (the argument goes) ill fits
Austin’s original account (Antony 2011, 390).3

Elsewhere Antony (2017) argues that taking some pornographic speech to be exercitive/verdictive is in tension
with another oft-made anti-pornography claim: that pornography tells lies about women. In telling lies about
women, pornography is putatively reporting or describing some supposed way women are: pornographic
speech misrepresents women'’s ‘nature’ as being inferior, of lower value, and as suited to service men’s sexual
needs. But anti-pornography feminism also holds that pornography makes this the case in ranking women as
inferior and in legitimating violence against women. However, Antony argues, some use of language cannot
simultaneously both falsely report something about women (describe some state of affairs) and make women
fit the description (bring about that state of affairs). For instance, as the chairperson of a jury, my utterance “We
find the defendant guilty” may either report or bring about a state of affairs. This depends on the context: if I
utter it in the context of passing judgment in a court of law, it has illocutionary (performative) force. If I utter
this to a friend post-trial, the utterance merely reports (describes) a state of affairs. But I cannot simultaneously
do both in the same context. Or to put this differently: for pornography to tell lies about women, there must be
some prior way that women are (e.g., women do not enjoy violent sex). But the supposed power that
pornography has to shape sexuality conflicts with this. If it shapes both male and female sexuality,
pornography no longer tells lies about women: it has constructed a reality where women fit the pornographic
image. Pornography’s reporting and constructing of women’s sexuality are in tension with one another, and
one of them must go. (McGowan [2005] and Mikkola [2010] discuss this tension in MacKinnon; Jenkins [2017]
offers an alternative formulation of this claim.)

Perhaps surprisingly, Hornsby (2014) also argues that pornography is not speech, although we can use Austin’s
speech-act theory to understand what pornography does. I say “surprisingly” because Hornsby together with
Langton defends the silencing claim against critics. Hornsby’s objection hinges on her general view of
language, briefly introduced earlier: the central function and point of language is communication. This is not
equivalent to producing some (even meaningful) noises; rather, communication involves a “meeting of minds,”
where the hearer recognizes what the speaker is intending to say and to do with their words. This is the main
thrust of legal free-speech principles: to make sure that we can engage in meaningful communication with one
another to advance democratic deliberation and knowledge-seeking activities. However, according to Hornsby,
pornography is not communicative in this sense. First, we cannot isolate some message that is being
communicated on some occasion; second, even if we could isolate the message, we cannot identify whether it is
the one the producer intended to convey; third, we cannot discern whether the consumers become aware of the
intended and conveyed message (Hornsby 2014, 132). Pornography consumption alters its consumers’ attitudes
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and beliefs, and it conceivably has effects like disabling women’s speech, where the mechanism for achieving
this is some sort of mental conditioning (Hornsby 2014, 132). But pornography does not constitute
communicative illocutionary actions: it does not feature in reciprocal “meetings of minds.” Since
communication is the hallmark of speech, we should not think of (non-communicative) pornography as
speech.

Others have critiqued Hornsby and Langton (1998) in a different sense. For them, when pornography prevents
women’s locution ‘No! from securing the required uptake, the locution fails to satisfy the required success
conditions for counting as a refusal. This constitutes silencing of women’s refusals in the illocutionary
disablement sense.” However, some reject that uptake is necessary for illocutionary success. Alexander Bird, for
instance, argues that uptake is unnecessary for successful illocutions in general and for successful
illocutionary refusals in particular, where ‘uptake’ means “the appreciation by an audience of the intended
illocution of the speaker” (Bird 2002, 2).° Rather, for Bird, successful illocutions depend on “the words
[locuted], their normal meaning and the context alone” (2002, 13). If this is right, securing uptake is neither
here nor there. (Daniel Jacobson [1995] makes a similar claim; see Hornsby and Langton [1998] for a response.)

Consider Bird’s argument in more detail. He distinguishes institutional illocutions from non-institutional ones,
and argues that the former require no uptake for success. For institutional illocutionary success, we simply
require a locution (verbal or written) in its usual meaning in the relevant context to be executed in conformity
with some established conventions. The same is allegedly true of non-institutional illocutions and even of
those that are “intimately bound up with communication” (Bird 2002, 8). Bird considers Jacques, the conceited
chef, who falsely views himself as being world-class and thinks that his customers cannot get enough of his
cooking. The inflated and warped view of Jacques’s cooking skills is the result of undue praise from
overenthusiastic restaurant critics, friends, and family. This has had the pernicious effect that when L Jacques
offers his customers more food and they refuse saying ‘No, thank you’, Jacques thinks that they want more. He
simply thinks that his customers are being coy about accepting more. So, “when Sara says ‘No’ intending to
decline an offer of food, there is not even a flicker of uptake in Jacques. On the contrary, he takes this as a
reason to give her yet more” (Bird 2002, 11). Sara intends to refuse, but Jacques fails to appreciate her intended
illocution. On the Hornsby-Langton view, Jacques’s failure to take up Sara’s intended refusal means that Sara
has not refused: she has merely tried to. By contrast, Bird claims that this “is not, I believe, how most people
would read [the] case. She refused all right—only Jacques’ arrogance and boorishness ... prevented him from
seeing that she was refusing” (2002, 11). Most people’s intuitions (according to Bird) count against the view that
uptake is necessary for successful refusals.

I do not share this intuition though. As I see it, Bird is mistaken about the role of uptake since he does not
sufficiently appreciate the communicative nature of refusals. Of course, successful illocution and
communication are not equivalent. However, illocutionary refusals are not just intimately connected to
communication; they are essentially communicative. Hornsby is right (I contend) that a hallmark of
communication is reciprocity: when it fails, interlocutors are talking at cross-purposes. This is precisely what
happens when illocutionary refusals misfire, which (as Hornsby and Langton originally argued) demonstrates
that such misfirings involve communicative failures. When one is faced with unwanted sex (or food) and utters
‘NoP’, the usual way to read this situation is to take one’s locution as intending to communicate something to
someone else. The speaker aims to express herself to another with the view to producing some effects: that the
hearer grasps the locution as a refusal and stops. The utterance does not simply express the speaker’s
disapproving opinion about the sexual advances. Rather, the locution is the verbal equivalent to kicking and
punching one’s adversary. As I argue elsewhere in more length (see Mikkola 2011), the locution ‘No!” has a dual
aim: to refuse sex and to communicate this to the hearer. Insofar as this is the case, uptake is necessary for
illocutionary success at least of refusals.

McGowan (2009a) identifies a different flaw in Bird’s case: he takes Hornsby and Langton to claim that refusals
are purely communicative, when they are merely highlighting the importance of communicating sexual
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refusals. If all that matters for illocutionary success is communication, McGowan holds, we get the wrong
results. She offers the following example. Imagine that Cindy successfully communicates to Carl that Sally is
unwilling to have sex with him. On the purely communicative view of illocutions, Cindy would have refused sex
on Sally’s behalf. However, Cindy’s communication of the refusal would not count as Sally refusing sex with
Carl because only Sally can issue such a refusal. If the silencing claim is committed to a purely communicative
view, it looks prima facie implausible. But (McGowan holds and rightly so) this is not Hornsby and Langton’s
view. In taking refusing to be an excercitive speech act, it is a sort of communication-plus speech act, where
‘plus’ highlights the relevance of speaker authority. That is, uptake is crucial for the communication-part and
authority for the ‘plus™part of the speech act. And the two can work in concert: sometimes, what blocks uptake
is precisely that one is not considered to be authoritative as a speaker. Just think L back to the case of the actor
trying to warn an audience of a fire. Precisely because one’s role as an actor prevents the audience from
recognizing the intended illocutionary intention to warn, the locution does not count as a warning. In this case,
there is a failure of uptake that is intertwined with speaker authority. All of these aspects are lost in Bird’s view
that successful illocutions depend on “the words [locuted], their normal meaning and the context alone” (2002,
13).°

The silencing claim also allegedly diminishes rapists’ responsibility, which supposedly undermines the idea of
pornography being oppressive speech. Although the specifics of sexual assault legislation differ for different
jurisdictions, a rape conviction must typically satisfy two jurisprudential conditions: the actus reus (the guilty
act) and the mens rea (the guilty mind) requirements. With these requirements in mind, some jurisdictions hold
that if a man engages in sex with a woman honestly believing that she consented, however unreasonable this
belief may be, he does not do so with ‘a guilty mind’. Bird maintains that if the silencing claim holds, alleged
perpetrators are less culpable or even exonerated in that they won’t have committed rape. Daniel Jacobson also
takes the phenomenon of illocutionary disablement to have the “strange and troubling consequence” that if
women fail to illocute refusals and sex is forced on them, we “cannot call this rape” (1995, 77; italics original).
This supposedly renders the Hornsby-Langton view practically indefensible. However, this line of argument is
deeply flawed. The silencing claim is in trouble only if the lack of refusal entails consent. After all, the
determination of rape does not turn on whether the victim refused, but on whether they consented to sex. For
example, in English law, if the victim did not consent, the actus reus of rape is satisfied—whether the victim
refused is neither here nor there. So, we must not conflate consent with non-refusal: a failure to illocute refusal
does not entail that one has illocuted consent to sex instead. Granted, neither Bird nor Jacobson explicitly state
that consent is entailed by the absence of refusal. But the “if no refusal, then no rape” argument only gets off
the ground and seems plausible if we accept this implicit and false extra premise.

Nellie Wieland (2007) has put forward a variant of this argument. The silencing claim takes pornographers as
authoritative convention-setters in sexual discourse: women face illocutionary silencing because their ‘No!’ is
taken to mean yes. However, accepting this (according to Wieland) diminishes perpetrators’ culpability because
they cannot satisfy the mens rea requirement:

[T]f there is a convention of women meaning yes by uttering “no” in relevant [sexual] contexts, then it
is no longer the case that men misinterpret women as meaning yes by uttering “no” in contexts of
unwanted sexual encounters; but rather, men correctly interpret “no” as meaning yes in these
contexts given the establishment of the convention. The result is that these speakers have no words to
express their refusal of an unwanted sexual encounter.

(Wieland 2007, 445)

If pornographic speech is responsible for such a meaning switch, so that women’s attempted refusals are
honestly taken as granting consent, the mens rea requirement will not be fulfilled. If the convention set by
pornography (that ‘no’ means yes) is stable and L not easily countered, Wieland continues, it makes women
illocutionarily silenced and perpetrators interpretatively disabled. This leaves us with no “reason for thinking
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that a rapist should be able to understand a victim’s meaning that p by uttering ‘x’” (Wieland 2007, 452), which
allegedly excuses rape further.

Wieland is right to claim that if Hornsby and Langton are correct about women’s illocutionary disablement,
this ill fits legislation that requires mens rea for rape conviction. Wieland even accepts that women have been
silenced, if the perpetrator can reasonably claim to having obtained consent. But, she holds, “this is crazy and
has got to be wrong” (2007, 453). I agree; but Wieland’s argument does not speak against the silencing claim or
show that it is wrong. Rather, I contend, a law that allows a defense along the lines of “I honestly thought she
meant yes when she said ‘no’” is wrong. In fact, Wieland’s argument seemingly supports the silencing claim: if
interpretative disablement is widespread and at least partly due to pornographic speech, the effects of such
speech are even more pernicious than anti-pornography feminists initially realized. It demonstrates the need
for sexual communication education to eradicate illocutionary silencing and interpretative disablement. That
said, although Wieland’s analysis of interpretative disablement has pre-theoretical appeal, it is probably due to
various factors rather than just pornographic speech. The link to pornographic speech remains to be
empirically established.’

4. Alternative Accounts of Silencing

The main thrust of the Hornsby-Langton account is that silencing in the illocutionary disablement sense
involves communicative interference: the hearer fails to recognize the speaker’s illocutionary intention (what
sort of a speech act the speaker aims to perform), where this is brought about in a systematic manner by
pornographic speech. This is a novel sense of silencing in addition to the more familiar case of perlocutionary
frustration, where a woman’s ‘No!’ is recognized as a refusal but ignored. Mary Kate McGowan has identified
yet further ways in which women’s refusals might be silenced. In her (2009a), McGowan develops (what I am
calling) authority-failure silencing, which is constituted by the hearer’s failure to grant the speaker authority
over some relevant domain. What goes wrong in failed sexual refusals is that the speaker fails to exercise her
authority over the domain of sexual access to her body. McGowan (2014) argues for sincerity silencing.
Pornographic speech may shape men’s conceptions of women’s sexuality in ways that, when faced with
unwanted sex, women’s locution ‘No!’ is taken as an insincere refusal. This is a variant of the “I thought she was
being coy and meant yes when she said ‘no’” case. To clarify: in the illocutionary disablement sense of
silencing, the perpetrator does not take a woman’s ‘No!’ as a refusal at all. In the sincerity silencing case, they
take ‘No!’ as a refusal but think that the woman is not sincerely refusing. In the former case, we have a failure of
the speaker’s illocutionary intention condition; in the latter, of the speaker’s sincerity condition. McGowan
(2017) explicates a still further type of silencing: true feelings-recognition failure. This is a case where

awoman says ‘No, sincerely intending to refuse sex, but although the addressee recognizes her
sincere refusal, the addressee nevertheless falsely believes that refusing is not what the speaker’s
“deep self” really wants. Suppose, for example, that the addressee believes that the woman will
change her mind as soon as she realizes how amazing he is.

(McGowan 2017, 49)

Such a case, McGowan holds, is distinct in kind from the other types of silencing in that the illocutionary
intention, authority, and sincerity conditions have been fulfilled.

These types of silencing raise a question though: Is pornographic speech responsible for any of them?
McGowan (2017) suggests that pornographic speech indeed causes the requisite types of silencing: it
conceivably causes its consumers to have false beliefs, and it sexually conditions them in ways that hinder the
recognition of the relevant conditions (intention, authority, sincerity, and true feelings conditions). McGowan
further considers pornography’s constitutive role in oppressive silencing. She holds that pornography enacts
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norms that silence. For instance, relative to true-feelings- recognition silencing pornography enacts norms
that comply with certain rape myths (e.g., women really want sex even when they think otherwise). Deep down
women want to be ‘taken by force, but they have simply been socialized to hide this. Abiding by norms like this
may then “systematically prevent the recognition of the speaker’s true feelings of refusal” (McGowan 2017, 56).
Now, these ways of bringing about silencing may certainly be to some extent grounded in pornography
consumption; but as of yet, the empirical evidence does not back up the claim that pornography in particular
causes and constitutes these types of silencing. Plenty of gendered norms and role expectations conceivably
interfere with the satisfaction of the above conditions, and these types of silencing were commonplace well
before the onset of contemporary pornography production and consumption on mass scale. In fact, a central
case of silencing that McGowan (and Maitra) make use of comes from Jane Austen’s Pride and Prejudice, which
in no way connects to pornographic speech. A more convincing case, then, must be made of pornography’s role
in women’s s,ilencing.8

5. Pornography’s Authority

The foregoing does not yet establish that pornographic speech in particular undergirds illocutionary
disablement. For instance, gender norms, expectations, romance novels, and the media generally also enact
communicative conditions that seemingly interfere with women’s ability to do things with their words and
men’s ability to understand women’s utterances. In order to show pornography’s role in (re)creating such
communicative conditions, we need to establish that pornography is somehow—as Langton puts it—
authoritative over the domain of sex. However, the idea that pornographic speech and pornographers are in
some requisite sense authoritative has generated much resistance. I will discuss next some important
contributions to the debate.

Langton takes there to be empirical evidence for pornography’s authoritativeness insofar as young people (and
young men in particular) are increasingly treating pornography as sex education. In her (2017) Langton
discusses the 2013 report from the UK Office of the Children’s Commissioner (Maddy et al. 2013). This large-
scale report found that many respondents take pornography to educate them about sex and that such
education is in many ways problematic. Consumption of pornography was linked to heterosexual boys’
unrealistic expectations about sex, with corresponding feelings in girls that they must submit to boys’
expectations irrespective of their own wishes. (For similar results, see Paul 2006.) The report offers compelling
evidence for the claim that many young people consider pornographic materials to offer authoritative guidance
9
on sex.

However, Antony holds that this sense of authority is not that of Austin’s. ‘Authority’ as Langton’s employs it
can only be used to determine whether pornographic speech as a pernicious type of sex education has
perlocutionary effects (Antony 2011, 396). But this is not the sense of authority Austin had in mind when
thinking about illocutionary speech acts; rather, his sense was about linguistic competence and about
authority as a competent language user. Judith Butler (1997) also argues that the appeal to authority fails,
irrespective of any empirical issues and whether pornographic speech has real-world effects on people. Her
view pertains to the internal workings of language: there is a ‘gap’ between speech (or speakers’ intentions) and
its effects on recipients, because speech can always be “resignified.” Meanings are not stable in the sense
presumed by advocates of the speech-act theory because the conventions governing speech are always open to
subversion. One of the most celebrated examples is that of ‘queer’: it has undergone a resignification from a
pejorative term to proud self-identification. The act of appropriating the term subverted the earlier problematic
meaning. And so, bluntly put, whatever meaning-intentions pornographers might have, they lack the authority
to enforce them because audiences can always engage in reappropriation or subversion of pornographic
meanings. For instance, feminist audiences can ‘turn the tables’ and ‘read’ pornographic materials in
subversive ways, thus disrupting pornography’s pernicious meanings. The sheer possibility of subverting
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pornographic meanings shows it to lack the requisite sort of authority presupposed by the speech-act
approach: if it were to have it, its authority would be “divine”.

Langton (2009, chap. 5) denies that her approach assumes a divine conception of authority, where speakers’
intentions always transpire in their intended effects. (See also Schwartzman [2002] for a critique of Butler.) She
accepts that feminists can offer subversive readings of pornography; but she holds that this does not
undermine her analysis because silencing is a context-dependent phenomenon. So even though in some
contexts subversively interpreted pornographic materials do not silence, in other contexts they may well do.
Furthermore, Langton takes Butler’s hopes for deconstructive and subversive readings of pornography to be
hyperbolic:

It is not easy to see how such readings are supposed to reveal to pornography’s usual consumers, and
their partners, the “unrealizability,” the self-defeatingness, of pornography’s norms. How does a
reading of pornography “against itself” help L those women who are abused and exploited in its
making? How does it affect those men who want their sex lives, and their partners, to resemble ever
more closely what pornography offers them?

(Langton 2009, 115)

For Langton, pornography’s authority is greater than the force of deconstruction. An argument to the best
explanation demonstrates this: perlocutionary effects on our normative beliefs about sex and our subsequent
actions are better explained by assuming that pornographic speech has authority context-dependently than by
assuming that “pornography has no authority” (Langton 2009, 111).

Even though I share Langton’s skepticism about the efficacy of deconstruction, her critique of Butler does not
entirely succeed. Langton draws an opposition between pornography having no authority and pornography
having authority (in a context), and proceeds to reject the former view. However, this way of demarcating the
disagreement isn’t entirely right. As I see it, Butler does not hold that pornography has no force; she simply
denies that this force is somehow unique to pornography. Or to put the point differently: Butler does not deny
that pornography has power to (re)produce meanings. Antony helpfully elucidates the nature of pornography’s
power to be “a matter of being able to arrange contingencies, to make things be the way you want” (2017, 79).
Pornographic meanings cannot be (re)produced without discursive force and power. But Butler’s point is that
pornography is not alone in having such power: even those in oppressed social positions have power—
otherwise resistance would be impossible. Still, pornography does not have authority in the sense of having
some special purview over the (re)production of meanings, because feminist readings of pornography can
subvert pornographic meanings. In her response to Butler, however, Langton fails to note this subtle
distinction between power and authority, and the two end up talking past each other.

One might critique Langton for confusing authority with power in other ways too (Antony 2014, 2017; Drabek
2016). Being authoritative as a speaker to enact women’s subordination and silencing can only take place
within some established and institutionalized conventions; but since in pornography such conventions are
missing, Langton’s approach is undermined. Antony (2014) elucidates this with a distinction between
conventional and de facto subordination. Conventional subordination requires authority relative to some
domain; for instance, being a legislator in Pretoria during the apartheid came with authority in the requisite
sense to enact laws that deprived Black South Africans of voting rights. This sort of authority is necessary for
performing exercitive speech acts and it is institutionally governed. An ordinary White South African could
have made the same locutions, but they would not thereby have enacted discriminatory laws. Still, ordinary
White South Africans had power over Black South Africans by virtue of the social and political structures that
were in place. They were powerful in being able effectively to treat Black South Africans as inferior, despite
lacking the necessary conventionally governed authority over some relevant domain(s). This suggests that we
should shift our focus: Langton takes pornographers to have authority over the domain of sex in offering
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pernicious sex education. But since there are L. no clear conventions framing this sort of authority in the
required sense, we must look to pornography’s audiences to see what is really doing the work. This is where
power comes in, in

shaping the beliefs and attitudes of men is not the full extent of the power of the pornographers.
Insofar as the members of pornography’s audience are powerful—insofar as pornography exists
within a patriarchal society—the consumers of pornography have the ability to shape reality itself.
Expecting certain behavior from women, they can coerce women into displaying it.

(Antony 2014, 163)

In short, pornography’s authority is rather limited, and it comes apart from the kind of authority typically
required to make verdictive and exercitive speech acts. Instead, the background structures that give consumers
power to shape social reality in certain ways is of central importance. For Antony, focusing on this part of the
story nevertheless in no sense hinges on speech-act theory.

A similar thought seemingly undergirds Nancy Bauer’s (2015) critique of Langton. Bauer asks: Why is it that
pornography apparently makes people see the world in a certain way and thus has perlocutionary effects in the
world? Why is it that consumers “acquiesce to the pornographer’s point of view” (Bauer 2015, 80)? These
effects for Bauer cannot be explained in terms of pornographers’ authority. Instead, a more fruitful feminist
analysis requires that we refocus our attentions away from speakers and their illocutionary intentions toward
hearers and why certain perlocutionary effects are at all possible. Bluntly put: problematic perlocutionary
effects are not due to producers’ authority, but due to consumers granting pornographic speech particular
powers to shape actual social relations. Leslie Green’s (1998) critique echoes this thought as well. Pornography
has power, not by virtue of what it says, but rather as a function of “the whole social context in which it occurs”
(Green 1998, 294).*°

Langton (2009, chap. 4) has responded to Green in a manner that (I hold) also responds to Antony and Bauer. At
times, Langton does run power and authority together in a manner that suggests she is conflating the two.
However, looking at her response to Green dispels this concern. Langton draws the following analogy: imagine
a powerful religious organization has authority over a small, but socially powerful minority. Now imagine that
this organization condemns homosexuality and has the authority to convince its followers that homosexuality
is a sin. Even though the church in this case does not have the authority to hire and fire those with differing
views, the socially powerful members of the society convinced by the church’s message can enact such
subordinating practices. That is, they have the power to make the church’s teachings ‘real’ in the world. In this
sense, even those who reject the church’s authority are still indirectly under its jurisdiction. So we can see a sort
of two-tier way in which subordination is enacted: first from the church to the ruling group via the former’s
authority; then from the group to the wider society via the exercise of social power. Power and authority work
in concert. This tells us something important about Langton’s speech-act approach: even if pornography’s
authority is limited and consumers’ power is more influential, it does not L. suffice to focus on the latter alone.
A deeper social explanation of pornography’s effects in the world should also bear in mind the sort of authority
that pornographic speech has over sex. Irrespective of whether pornographers wish to be authoritative about
sex, they are so for many—especially for young men. And even if pornographers’ authority derives from less
conventionally regulated and more diffuse social arrangements, this does not undermine Langton’s claim that
pornographic speech has authority over the domain of sex. We must simply remember that producers’
authority is intertwined with consumers’ (social) power.

One might argue in Langton’s defense that there is still a further sense of authority that does not fall prey to
some of the above critiques. McGowan (2003; see also her 2019) argues that the sort of authority required to
make exercitive speech acts need not be governed by institutionalized conventions, such as in the case of
enacting laws. She draws a distinction between Austinian and conversational exercitives. Although the exercise
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of the former requires some conventionally and institutionally governed background conditions to be in place,
the latter does not. Ordinary conversations are governed by loose conventions and ordinary speaker authority
fixes what is permissible within such conversations. Moreover, this involves exercitive speech acts, albeit not
obviously. For instance, if I say to someone, “My neighbor’s cat Lucky keeps sneaking into my house
unnoticed,” I have made Lucky the most salient cat in this conversation. This (according to McGowan) is a
conversational exercitive and I have fixed what is permissible in the conversation to follow. If my interlocutor
then replies, “That cat is crazy,” referring with ‘that cat’ to some cat other than Lucky, they have in a very
ordinary sense done something conversationally impermissible. In a sense, my interlocutor has made an
impermissible ‘move’ in our conversation. Understanding pornography with such conversational exercitives in
mind avoids the problem of institutionalized authority because we need not hold that pornographic speech is
governed by institutionalized conventions. There are perfectly ordinary ways in which we ‘authorize’ certain
moves in everyday conversations; and so, the apparent lack of pornography’s institutionalized authority does
not yet undermine the speech-act approach. Drawing on this idea, Langton herself has suggested that we
should understand what pornography does on a pragmatic model, where its illocutionary force hinges on
pornography altering normative facts about what is permissible and possible in a conversational context.
Subsequently, we can see how speech can change beliefs and norms without requiring that the speaker satisfy
strong Austinian felicity conditions for exercitives (Langton 2012, 84).

6. Methodological Remarks

In this chapter, I have considered influential arguments to make good the idea that pornographic speech is
oppressive in silencing and subordinating women. Despite being extensively debated, it remains to be
established that pornographic speech is responsible for women’s silencing. In fact, philosophical debates about
silencing often have L merely a tenuous connection to pornography. Moreover, discussion often advances by
appealing to intuitive ‘gut-feelings’ about specific cases. This is especially so with respect to debates about the
success conditions of refusals. Now, although I, too, have appealed to intuitions to justify particular views,
ultimately, I do not find this methodologically conducive to settling the matter. Much of the debate ends up
trading intuitions, and it seems highly unlikely that we can achieve some consensus on which intuitions will be
the ‘right’ ones given how idiosyncratic they tend to be and how greatly our background beliefs and
commitments influence the assessment of examples used. Methodologically, I would thus recommend against
relying on intuitions as justifications for ‘our’ views about subordinating and silencing speech: immediate ‘gut-
feelings’ about particular cases may afford valuable starting points for further inquiry, but do not afford
particularly reliable and helpful ways to settle disputes.

Notes
1. For more on these liberal critiques and an introduction to the relevant free speech debates, see Watson (2010) and West
(2013).

2. Note that she does not aim to argue that it is true, only that it is philosophically defensible. Still, Langton (1993) also takes
the claim to be true if we grant “some not entirely implausible empirical assumptions” (300).

3. Although for a view that there are covertly exercitive speech acts, see McGowan (2009b, 2019).

4. This also helps to explain why Hornsby thinks that speech-act theory is still relevant when thinking about pornography:
although pornography itself cannot be analyzed with such a theory, its effects (like failures of refusals) can be.

5. In what follows, | take the expression “one’s locution ‘p’ performs the illocution of ging” as shorthand for “one’s locution
‘p’ successfully performs the illocution of ging.” As | see it, unsuccessful performance of an illocution is just a failure to
perform that illocution (just as if one unsuccessfully performs the act of voting, one simply has not voted).
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10.

Whether pornographic speech has illocutionary force has also been debated relative to the matter of context: what context
is relevant for fixing illocutionary force? In thinking about the relevant context for determining such force, a parallel is
typically drawn between pornographic recordings and multipurpose signs involved in delayed communication (like a sign
that reads ‘I do’ that can be used to perform a variety of speech acts). If we conceive of pornographic speech as being akin
to multipurpose signs, it has illocutionary force only context-specifically. Once we take this claim seriously, Jennifer Saul
(2006) argues, Langton must settle for a restricted claim: only some viewings count as the illocutionary subordination of
women because only some viewing contexts are subordinating ones. Hence, pornography as such cannot be said to have
the illocutionary force to subordinate women. Not everyone agrees though. Claudia Bianchi (2008, 2014) argues that the
relevant context is that of intended or expected viewings, which would enable Langton to make the stronger claim. | have
argued against Bianchi (Mikkola 2008, 2019a).

Others have raised doubts about whether the linguistic conventions Wieland identifies do obtain (although some discuss
this point without directly referring to Wieland). For more, see Antony (2011); Griinberg (2014); Maitra and McGowan
(2010).

Furthermore, | am not entirely convinced that McGowan has offered genuinely alternative types of silencing. | argue for
this in my 2019b, chapter 3.

The educational value of pornography is likely to differ significantly for heterosexual and non-heterosexual youth. Gender
non-conforming youth and those who fall outside heteronormative sexualities more often find pornographic depictions of
non-heteronormative sexualities valuable educationally and in legitimating their identities (Albury 2014). Disability
activists have also welcomed pornography with atypically functioning bodies in order to disrupt the stereotype of
‘disabled’ people as asexual. In these ways, pornography is also authoritative but in beneficial ways—something Langton
does not discuss. (I consider these cases in more detail in my 2019b, chapter 7.)

Linda LeMoncheck (1997) also holds that the reason pornographic lies about women (that women are ‘natural’ sexual
subordinates of men) have any purchase is that such lies are already part of gendered stereotypes and role expectations
(130). This is where pornography’s power derives from.
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