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Uncertain futures and the problem
of constraining emergency powers:
temporal dimensions of Carl
Schmitt's theory of the state of
exception
Marc de Wilde
Introduction

In the past decade or so, a succession of crises has led governments across the globe
to take refuge in their emergency powers. Examples include the use of emergency
powers in the so-called 'war on terror' and the emergency measures taken in
response to the recent financial crisis. As these examples suggest, it has proved to be
difficult to effectively constrain executive uses of emergency powers and to prevent
their abuse. Indeed, in several cases, uses of emergency powers have led to arbitrary
exercises of power that undermined democracy and the rule of law. A notorious
example is the practice of indefinite detention and enhanced interrogation of sus
pects of ten-orism adopted by the United States and other countries after 9/11,
which largely escaped judicial and parliamentary control. 1 More recent examples
include the way in which American and British intelligence agencies used their
emergency powers to justify practices of enhanced surveillance as well as massive and
systematic interception of phone and e-mail comrnunication.2
In the literature, the failure to effectively constrain executive uses of emergency
powers has been explained by various causes. For instance, it has been pointed out
that there has generally been wide democratic support for the use of emergency
powers, even in spite of frequent violations of the rights of individuals and mino1i.ties. This has been explained by the fact that in emergencies, when vital interests
1

2

Judicial control was gradually restored in a series of landmark decisions by the US
Supreme Court, in which it held that suspects of terrorism detained at Guantanamo
Bay had the right to challenge their detention before an impartial court under habeas
corpus. The first of these decisions was Rasul v. Bush, 542 US 466 (2004).
On 7 June 2013, The Guardian and The Washington Post published documents from
Edward Snowden which revealed that the American and British intelligence agencies
NSA and GCHQ had systematically intercepted phone,e-mail and video communica
tions. Barton Gellmann and Laura Poitras, 'US and British Intelligence Mining Data
From Nine US Internet Companies in Broad Secret Progran1', The Washington Post,
June 7, 2013; Glenn Greenwald and Ewan MacAskill, 'NSA PRISM Progran1 Taps
into User Data of Apple,Google,and Others', The Guardian, June 7,2013.

