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Introduction

Shadows of History:
Memory Laws in Europe in the
Context of the Russo-Ukrainian War

ULADZISLAU BELAVUSAU, ALEKSANDRA GLISZCZYNSKA-GRABIAS,
MARIA MALKSOO, AND ANGELIKA NUSBERGER

“The past is never dead. It’s not even past. All of us labor in webs spun long before
we were born, webs of heredity and environment, of desire and consequence, of
history and eternity’.

William Faulkner, Requiem for a Nun'

I. MEMORY GOVERNANCE AND WAR: AN ENDURING CHALLENGE
FOR INTERNATIONAL POLITICS AND LAW

A. Russia’s Agenda of Mnemopolitical Militancy

devastating phase in the conflict that Russia has waged against Ukraine

since 2014. Vladimir Putin’s rationale for this full-scaled aggression
against Ukraine drew on a rich brew of factually convoluted ‘lessons of history’,
which denied Ukraine’s longstanding tradition of statehood. Russia’s military
assault was preceded, and has subsequently been accompanied, by an intense
‘memory war’ that has refuted Ukraine’s political subjectivity and sovereignty
at key historical moments. Throughout the past decade, Russia has engaged
in mnemopolitical militancy, having managed to codify its selective historical

RUSSIA’S INVASION OF Ukraine in February 2022 opened a novel and

narratives into ‘memory laws’, in the form of diverse — including punitive — legal
regulations of the historical past (having even anchored them in the Russian
Constitution).> The Russian framing of the war and its wider repercussions

' Faulkner, Requiem for a Nun (Knopf Doubleday Publishing Group, 2011 [1951]) Act 1,
Scene 3.

2U Belavusau, ‘Rule of Law and Constitutionalisation of Memory Politics in Hungary and
Russia’ in M Belov (ed), Rule of Law in Flux (Routledge, 2022) 87-107 (regarding embedding
memory politics into the newest version of the Russian constitution more specifically, see 92-94).
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across Europe have accentuated the enduring power of the past in contempo-
rary international relations. Competing interpretations of history have not only
motivated this war, but paved the way for its development, with contestations
over distinct lessons of the twentieth century reflected in legal regulations which
continue to inform and mobilise the politics of today.

B. The ‘Ukrainian Girl’ by Repin: Reassessing Historical Value Judgements

For the cover of this volume, we opted for the painting, Ukrainian Girl (1875)
by Ukrainian-born painter Ilya Repin, or Illia Ripyn in Ukrainian translitera-
tion (1844-1930). Recently, controversy was sparked when a Finnish museum
reclassified this realist painter’s nationality as Ukrainian rather than Russian in
response to Russia’s invasion of Ukraine in 2022 and protests from the Ukrainian
diaspora.? Similarly, the New York Metropolitan Museum of Art reattributed
the nationalities of Ilya Repin and romantic painter Ivan Aivazovsky (1817-1900,
born into an Armenian family in Crimean Feodosia) to Ukrainian. Other insti-
tutions, such as the Stedelijk Museum in Amsterdam, which holds one of the
world’s largest collections of avant-garde artist Kazimir Malevich (1879-19335,
who was born in Kyiv into a family with Polish roots), have likewise changed his
nationality from Russian to Ukrainian.

The global reclassification of artists, musicians, writers, poets and scien-
tists with Ukrainian roots reveals the extent to which they have become
key figures in ongoing memory wars. This mnemonic contestation involves
far more than just art or scientific attribution; it encompasses a myriad of
symbolic acts, including historiographical debates, changes in geographical
nomenclature, transliterations from Cyrillic script, the renaming of cities and
streets, reattribution of monuments and songs, and even heated debates over
elements of traditional cuisine in the region.* These efforts reflect an ongo-
ing struggle over cultural identity and memory which has gained significant
momentum since 2022. They underscore the far-reaching impacts of geopo-
litical conflict on the collective memory and heritage of Ukrainians, Russians
and other ethnicities within these multi-national nations. Amongst the turbu-
lent waters of the identity disputations over Repin, the attribution of Borsch,
and Kyiv versus Kiev, memory laws play a crucial role in converting certain
narratives — sometimes with their punitive force — into the powerful waves

3T Solomon, ‘Finnish Museum Acknowledges Painter Ilya Repin, Long Classified Russian, as
Ukrainian’ (ARTnews, 1 February 2024): https://www.artnews.com/art-news/news/finnish-museum-
acknowledges-painter-ilya-repin-long-classified-russian-as-ukrainian-1234694820/.

# A von Bremzen, ‘How Ukraine’s National Dish Became a Symbol of Putin’s Invasion’ The Guardian
(The Guardian, 22 June 2023): https://www.theguardian.com/news/2023/jun/22/i-no-longer-know-
how-to-think-about-borsch. For a theoretically compelling analysis of the wider phenomenon,
see, E Gaufman, ‘Eating Identity: Theorizing the Everyday Foreign Policy Assemblage’ (2021) 1
Global Studies Quarterly 1.
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of a mnemonic tsunami. These waves, emerging around the epicentre of the
conflict between Ukraine and Russia, have naturally swept over neighbouring
countries, with echoes of smaller cultural earthquakes reverberating surpris-
ingly far beyond the region.

Amidst these mnemonic controversies, Putin’s justification for the invasion
of Ukraine is built on a curious mixture of twisted historical references, weav-
ing together the self-assumed mission to ‘denazify’ another state whilst also
engaging in efforts to take its ‘decommunisation’ to the logical conclusion.’
Both tropes played on historically charged analogues, yet emptied them of their
original meaning, with these seemingly incompatible signifiers used to deny the
distinctiveness of Ukrainians and the legitimacy of Ukraine as a sovereign nation-
state.® The convoluted ‘denazification’ and ‘decommunisation’ campaigns thus
became a rallying cry for a war of destruction against a neighbouring nation
and state.” Meanwhile, Putin’s ‘special military operation’ against Ukraine had
at least a decade-long prelude in memory politics, underpinned by a number
of punitive memory laws and aggressive rhetoric that signalled political intent
to prescribe and proscribe particular historical narratives in the former Soviet
space, as well as the wider international plane.

C. The Influence of Memory Politics on the European Security Order

This book unfolds the story of memory laws and policies that resurged in the
context of the Russo-Ukrainian war, with Russia’s aggression marking a critical
juncture for the European security order. The context of this war within memory
and politics, accompanied by its broader political ramifications in Europe, will
shape its distinct imprint on international politics, and influence how these events
will be remembered in the future. In light of discussions regarding Ukraine’s
desired victory and the long-tiptoed-around theme of Russia’s defeat becom-
ing more widespread, granular and serious by the day, this volume delves into
the mechanics of the conflict and provides insight into the politics and memory
operating in the background. Should Ukraine face defeat, there are numerous

3 As Putin maintained in his statement in the run-up to the invasion, Soviet Ukraine was the crea-
tion of the Bolsheviks, and thus, full decommunisation would translate into the eradication of the
Ukrainian state: ‘... why stop halfway? We are ready to show what real decommunizations would
mean for Ukraine’, en.Kremlin.ru, ‘Transcripts: Address by the President of the Russian Federation’
(21 February 2022): http://www.en.kremlin.ru/events/president/transcripts/67828; en.Kremlin.ru,
‘Events: Address by the President of the Russian Federation’ (24 February 2022): http://en.kremlin.
ru/events/president/news/67843.

6See V Putin, ‘On the Historical Unity of Russians and Ukrainians’ (12 July 2021): http://en.kremlin.
ru/events/president/news/66181.

7M Shaw, ‘Russia’s Genocidal War in Ukraine: Radicalisation and Social Destruction’ (2023) 25
Journal of Genocide Research352; D Azarov, D Koval, G Nurdizhanian and V Venher, ‘Understanding
Russia’s Actions in Ukraine as the Crime of Genocide’ (2023) 21 Journal of International Criminal
Justice 233.
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scenarios which could emerge within political and intellectual discourse, includ-
ing territorial concessions, a frozen conflict, expansion of Russian imperial
memory politics and propaganda, or even the restructuring of the European
security order. In any of these scenarios, more militant memory laws are sure to
emerge, for the vision of reconciliation remains unimaginable in the foreseeable
future. As stated by Hannah Arendt, for the reconciliation process to start, there
must be some kind of common ethical ground connecting the forgiver and the
wrong-doer that allows them to come to an understanding; and yet, at the same
time, according to Arendt, radical evil cannot be forgiven because it transcends
human affairs.® Through its 15 substantive chapters, this volume provides a thor-
ough analysis of the complex interplay between legal and political dynamics of
memory governance in Russia and Ukraine, with an additional contextualisa-
tion of these memory-political undercurrents within neighbouring countries,
European institutions and politics generally. This approach is crucial not only
for understanding the causes and consequences of the ongoing Russo-Ukrainian
war and its implications for the regional and international security order, but
also for appreciating the role of memory in international relations, as well as the
power stemming from memory politics wielded by legal means.

D. Militant Memory Politics and International Law

Our volume investigates the nexus between Russia’s militant memory politics and
its increasingly belligerent international stance, which openly defies — or cyni-
cally reinterprets — international law and the established rules of co-existence in
light of its ongoing aggression against Ukraine. The book does so by engaging
manifold legal and political attempts to translate the memories of World War
IT (WWII) and the Cold War in Eastern Europe into various ‘memory laws’,
ranging from declarative to regulatory and outright punitive. The approach of
international memory politics to different interpretations of history in response
to the war in Ukraine further highlights the enduring gravity of splintered WWII
memories in contemporary Europe, East and West alike.

The book sets out to conceptualise the link between militant memory laws and
international conflict in an empirically embedded way. In recent years, there has
been a steady flow of monographs and edited volumes on the politics of memory
(otherwise framed as politics of the past, or politics of history in the Central
and Eastern European (CEE) region).” Most pertinent, to our empirical interest,

8H Arendt, The Human Condition, 2nd edn (The University of Chicago Press, 2018) 241. In rela-
tion to these dilemmas see also, T Adorno and R Tiedemann (ed), Can One Live After Auschwitz? A
Philosophical Reader (Stanford University Press, 2003); P Levi, [ sommersi e i salvati (Einaudi, 2014).

%eg M Kope&ek (ed), Past in the Making: Historical Revisionism in Central Europe after 1989
(Central European University Press, 2007); M Pakier and B Strith (eds), A European Memory?
Contested Histories and Politics of Remembrance (Berghahn Books, 2010); U Blacker, A Etkind,
and J Fedor (eds), Memory and Theory in Eastern Europe (Palgrave Macmillan, 2013); M Bernhard
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was an edited volume by Julie Fedor, Jussi Kangaspuro and Tatiana Zhurzhenko
(2017),'° which provided an illuminating discussion on the political instrumen-
talisation and re-mythologisation of WWII memories in the Russian, Ukrainian,
and Belarusian triangle in the wake of the 2014 Russian annexation of Crimea
and the war in Ukraine. More recent stimulating additions to scholarship in
the field include Georgiy Kasianov’s Memory Crash: Politics of History In and
Around Ukraine, 1980s—2010s (2022),"" and a volume edited by Elazar Barkan
and Ariella Lang entitled Memory Laws and Historical Justice: The Politics of
Criminalizing the Past (2022)."> Kasianov focuses on the role and meaning of
various actors engaged in using and abusing the Ukrainian past (including state
institutions, non-governmental organisations, political parties, historians, and
local governments), whilst Barkan and Lang’s collection continues the pattern
of analysis and mapping of memory laws established several years earlier in the
edited volume by Uladzislau Belavusau and Alekandra Gliszczyniska-Grabias
entitled Law and Memory: Towards Legal Governance of History (2017), which
offered the first comparative outlook on memory laws worldwide."? Similarly to
the seminal work by Belavusau and Gliszczynska-Grabias, Barkan and Lang’s
volume focuses on the broad thematic field of legal dimensions of historical
justice, with country studies, inter alia, of Israel, former Yugoslavia, Rwanda
and the CEE region, including a chapter on Ukraine.

E. The Geographical and Temporal Context of Russia’s Mnemopolitical
Militancy

The empirical discussion pursued during the course of this volume consider-
ably expands temporal (beyond 2014) and geographical limits through the
incorporation of country studies from Belarus, Poland, Hungary, the Baltic

and ] Kubik (eds), Twenty Years After Communism: The Politics of Memory and Commemoration
(Oxford University Press, 2014); M Pakier and ] Wawrzyniak (eds), Memory and Change in Europe:
Eastern Perspectives (Berghahn, 2015); N Koposov, Memory Laws, Memory Wars: The Politics of
the Past in Europe and Russia (Cambridge University Press, 2017); ] Fedor, M Kangaspuro, J Lassila,
and T Zhurzhenko (eds), War and Memory in Russia, Ukraine and Belarus (Palgrave Macmillan,
2017); G Kasianov, Memory Crash: The Politics of History in and around Ukraine, 1980s—2010s
(Budapest, Central European University Press, 2022); ] McGlynn, Memory Makers: The Politics of
the Past in Putin’s Russia (Bloomsbury, 2023); U Belavusau and A Gliszczynska-Grabias (eds), Law
and Memory: Towards Legal Governance of History (Cambridge University Press, 2017).

19Fedor, Kangaspuro, Lassila, and Zhurzhenko (n 9).

HKasianov (n 9).

12E Barkan and A Lang (eds), Memory Laws and Historical Justice: The Politics of Criminalizing
the Past (Springer/Palgrave, 2022).

BBBelavusau and Gliszczynska-Grabias, Law and Memory (n 9). See in particular, the chapter
(from 2017) by U Belavusau and A Gliszczyniska-Grabias, ‘Memory Laws: Mapping a New Subject
in Comparative Law and Justice’ (1-26), and a similarly titled introductory chapter (from 2022),
‘Mapping Memory Laws’ in the Barkan and Lang volume (n 12) (1-21), continuing the formative
work set out in Law and Memory, along with that of Koposov whose monograph appeared in the
same month as Belavusau and Gliszczyniska-Grabias’s volume (see Koposov (n 9)).
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states, and Germany, and by situating said studies in the context of broader
European debates. Likewise, it offers a distinct theoretical focus on the poli-
tics and implications of militant memory laws. A systematic exploration of
the international aims and ramifications of what we identify as mnemopo-
litical militancy,'"* via various memory laws, has been an aspect absent from
existing literature. Prompted by the current Russo-Ukrainian war, this volume
addresses this critical gap in an urgent, yet relevant, context. It does so in a
theoretically sustained and transdisciplinary manner, consolidating a compre-
hensive synergy of legal, historical, and political analysis that transcends the
restrictions of conventional disciplinary studies. Our empirical focus on the
nexus between militant memory laws and international conflict, along with the
theoretical approach of combining ontological security studies with socio-legal
studies, provides a comprehensive vision of memory politics in Europe perti-
nent to the Russo-Ukrainian war. Building on the seminal historical study on
memory wars via memory laws offered by Koposov (2017)," our volume further
explores the international effects of domestic memory laws in the CEE region
and contextualises them within international relations and comparative legal
studies. Collectively, we previously delved into this approach — namely, explor-
ing memory laws in the context of memory wars — during the period leading
up to Russia’s fully-fledged military invasion of Ukraine in 2022.'® At that
time, we anticipated that memory laws in the region were being converted into
‘shields and swords’ of such memory wars. Accordingly, in the present volume,
we utilise key theoretical frameworks to explain the mechanics of this nexus,
through concepts introduced and theorised earlier, namely, militant memoc-
racy (the governance of historical memory for political ends)'” and mnemonic
constitutionalism (the embedding of historical memory within constitutional
frameworks to shape collective identity and state legitimacy).!8

In this introductory chapter, we set the stage for exploring the key question
addressed in this volume, namely: ‘In what ways, and under what circumstances,
do memory laws become militant tools in the service of armed conflict, and how
can this be prevented?” We begin (in section II) by tracing the contemporary legal

140On ‘militant memocracy’ as the mobilisation of state power behind its authorised past with a
preference to outlaw accounts challenging a state’s preferred self-identity, see M Milksoo, ‘Militant
Memocracy in International Relations: Mnemonical Status Anxiety and Memory Laws in Eastern
Europe’ (2021) 47 Review of International Studies 489.

15 Koposov (n 9).

16U Belavusau, A Gliszczynska-Grabias and M Milksoo, ‘Memory Laws and Memory Wars in
Poland, Russia and Ukraine’ (2021) 69 Jahrbuch des offentlichen Rechts 95.

7Milksoo (n 14) ‘Militant Memocracy in International Relations’.

18U Belavusau, ‘Final Thoughts on Mnemonic Constitutionalism® (Verfassungsblog, 15 January 2018):
https://verfassungsblog.de/final-thoughts-on-mnemonic-constitutionalism/; U Belavusau and
A Gliszczynska-Grabias, ‘Mnemonic Constitutionalism in Central and Eastern Europe’ (2020) 5
European Papers 1231; U Belavusau, ‘Jewish Past, Mnemonic Constitutionalism and the Politics of
Citizenship® (Verfassungsblog, 28 July 2024): https://verfassungsblog.de/jewish-past-mnemonic-
constitutionalism-and-the-politics-of-citizenship/.
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governance of history in Europe in the context of Russian aggression in Ukraine,
with a special focus on the role of memory-political militancy in the interna-
tional context. Following this, section III summarises the accounts presented
in this volume. Finally, in the conclusion (section IV), we outline some of the
more specific research questions posed to our contributors, designed to further
explore and unpack the aforementioned overarching question.

II. MNEMONIC CONSTITUTIONALISM AND THE MILITANT
POTENTIAL OF MEMORY LAWS

A. Unsettling and Redefining the Discourse

With the Russian invasion of Ukraine on 24 February 2022, the militant poten-
tial of memory laws has gained renewed political urgency in Europe. The abuse
of the tropes of genocide, Nazism, and of the ‘real lessons’ of WWII' in the
context of Russia’s war against Ukraine has generated a lively debate across
Europe — with some German intellectuals, most notably, Jirgen Habermas,
offering history lessons to Europe and Ukraine respectively during their hour of
distress and at the juncture of Germany’s Zeitenwende in their turn.? Russia’s
war on Ukraine?! has exposed the role of memory laws and policies in the
context of existent memory wars involving real victims and ongoing human
suffering, along with their capacity to stir up military rhetoric and propaganda.
The earliest and most conventional examples of legal regulation on the matter in
Germany and continental Europe have been mischaracterised by Putin’s Russia,
invoking instrumentalised historical parallels and accusing Ukrainians of being
Nazi collaborators (whilst also attributing ‘Nazi’ characteristics to Ukrainian

YSee V Putin, ‘The Real Lessons of the 75th Anniversary of World War II’ The National Interest
(18 June 2020): https://nationalinterest.org/feature/vladimir-putin-real-lessons-75th-anniversary-
world-war-ii-162982. See also Kremlin ‘Interview to Tucker Carlson’ (YouTube, 9 February 2024):
www.youtube.com/watch?v=hYfByTcY49k, where Putin hijacked the available time by delivering
historical lessons about Russo-Ukrainian history for the Western public, advancing the imperialistic
interpretations of history as the major reasons for the ongoing Russo-Ukrainian war, or the ‘special
military operation’ as per the headlines of the Russian propaganda.

20See J Habermas, ‘“War and Indignation: The West’s Red Line Dilemma’ (Reset Dialogues on
Civilizations, 6 May 2022): https://www.resetdoc.org/story/jurgen-habermas-war-indignation-west-
red-line-dilemma/; A Tooze, ‘After the Zeitenwende: Jiirgen Habermas and Germany’s new identity
crisis’ (New Statesman, 12 May 2022): https://www.newstatesman.com/ideas/2022/05/after-the-
zeitenwende-jurgen-habermas-and-germanys-new-identity-crisis; T Snyder, ‘Germans have been
involved in the war, chiefly on the wrong side’ (Frankfurter Allgemeine Zeitung, 27 June 2022):
https://www.faz.net/aktuell/politik/ausland/juergen-habermas-and-ukraine-germans-have-been-
involved-in-the-war-18131718.html; M Schulze Wessel, ‘Faschismus? Genozid? Vernichtungskrieg?’
(Frankfurter Allgemeine Zeitung, 25 July 2022): https://zeitgeschichte-online.de/themen/faschismus-
genozid-vernichtungskrieg.

21S Plokhy, The Russo-Ukrainian War: The Return of History (WW Norton & Co, 2023);
S Medvedev, A War Made in Russia (Polity Press, 2023); A Etkind, Russia against Modernity (Polity
Press, 2023); G Sasse, Russia’s War Against Ukraine (Polity Press, 2023).



8 Uladzislau Belavusau, et al.

political and cultural elites as a justification for the current Russian ‘special
military operation®).?? Putin’s rhetoric has been nourished by years of historical
propaganda and by a distortion of facts that has accompanied legalisation of
the regime’s preferred ‘state story’ in a range of memory laws and policies.? In
response, Ukraine has introduced militant laws and policies seeking to protect
its own ontological security, or its sense of self, especially in the aftermath of the
annexation of Crimea and occupation of Donbas in 2014.%*

B. The Role of Law in Reshaping Identitarian (Un-)Certainties

During the 2000s, academic fields of study beyond the politics of memory, such
as law and society, as well as comparative constitutional and criminal law, have
been characterised by burgeoning literature addressing controversial ‘memory
laws’ concerning the past.?’ Such legal developments have contributed to identi-
tarian, and often outright nationalistic ways of shaping historical narratives, at
least insofar as they have tried to impose or even ban the collective understand-
ings of historical events. The application of these laws has been a challenge
for national and international courts, which have had to balance them against
freedom of expression. In turn, this has led to a vivid articulation of the role of
the legal profession in the politics of memory. Judicial responses have ranged
from neutral evaluation of the constitutionality of certain provisions to judicial
reasoning dictated by ideological and political pressure, such as the April 2022
ruling by Russian courts ordering the dissolution of ‘Memorial’ — Russia’s oldest
and most prominent non-governmental organisation, fearlessly engaged in
revealing the crimes of Soviet regime and defending historical truth.?

In general, it can be argued that the rise of memory laws in Europe has
signalled a broader shift towards a nationalist, anti-European discourse, marked
by the fortification of populist movements and a greater interference with
academic freedom. Furthermore, recent memory politics in Europe and else-
where have been largely driven by dramatic accounts of a dark past, populated
with unimpeachable heroes fighting for national independence and victims of

22Paul Kirby, ‘Has Putin’s war failed and what does Russia want from Ukraine? (BBC News,
24 February 2023): https://www.bbc.com/news/world-europe-56720589.

23U Belavusau, ‘Mnemonic Constitutionalism and Rule of Law in Hungary and Russia’ (2020) 1
Interdisciplinary Journal of Populisim 16; M Milksoo, ‘The Postcolonial Moment in Russia’s War
Against Ukraine’ (2023) 25 Journal of Genocide Research 471; cf JM Dixon, Dark Pasts: Changing
the State’s Story in Turkey and Japan (Cornell University Press, 2018).

2*Belavusau, Gliszczyniska-Grabias and Milksoo (n 16).

25U Belavusau and A Gliszczyfiska-Grabias, “The Remarkable Rise of ‘Law and Historical
Memory’ in Europe: Theorizing Tendencies and Prospects in Recent Literature’ (2020) 47 Journal
of Law and Society 325.

26M Gessen, ‘The Russian Memory Project That Became an Enemy of the State’ (The New
Yorker, 6 January 2022): https://www.newyorker.com/news/news-desk/the-russian-memory-project-
that-became-an-enemy-of-the-state.
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atrocities perpetrated by cruel foreign oppressors. The most problematic aspect
has been the extent to which legislators, prosecutors, judges, national institutes
of memory, and other relevant actors have not resisted the nationalist impulse,
but instead have certified these simplistic narratives as legitimate and obligatory
for social reproduction.

C. The Fine Line between Legitimate Mnemonic Constitutionalism
and Illegitimate Propaganda

Legal governance of history and memory to legitimise a given socio-political
order is neither novel nor an exclusively Russian phenomenon. Such dynamics
have been a recurrent part of modern history. Its presence is of a global charac-
ter, with varying thematic, geopolitical, or ideological settings. One such setting
pertains to the sphere of constitutionalism, understood as a coherent system
of limitations of governmental powers where the authority and legitimacy of
the government is recognised only if such limitations are respected. Placed in
this context, mnemonic constitutionalism can be defined as a process of embed-
ding certain historical paradigms in the structures and frames of national
constitutional law, memory laws, and judicial assessments of attitudes towards
the past.?’

Thus, legal governance of historical memory and the legitimate bounds of collec-
tive remembrance do not only entail historical distortions.?® Hardly any state can
avoid a degree of memory governance when it comes to, for instance, teaching history
or various commemorative practices. The common elements include references to
profoundly important historical events in constitutional preambles, particularly
significant in transitional justice? and post-colonial contexts;*® establishing truth

27U Belavusau, ‘Rule of Law and Constitutionalisation of Memory Politics in Hungary
and Russia’ in M Belov (ed), Rule of Law in Flux (Routledge, 2022) 87-107; Belavusau (n 18);
A Gliszezynska-Grabias, “The Politics of Constitutional Memory: Mnemonic Constitutionalism,
Historical Memory, and Collective Identity in Poland, Germany and Russia’ in M Tushnet and
D Kochenov (eds), Research Handbook on the Politics of Constitutional Law (Edward Elgar, 2023)
592-610.

28U Belavusau, ‘Memory Laws and Freedom of Speech: Governance of History in European Law’
in A Koltay (ed), Comparative Perspectives on the Fundamental Freedom of Expression (Wolters
Kluwer, 2015) 537-58.

29N Hajji, ‘Post-Transitional Justice in Spain: Passing the Historic Memory Law’ (2014) Columbia
University Journal of Politics and Society 83; M Vorbaum, ‘The Long Shadows of Gwangju:
Transitional Criminal Justice in South Korea’ (2022) 16 International Journal of Transitional
Justice, 331.

30U Belavusau, ‘Adopting a Memory Law on the Dutch Slavery Past?” (TMC Asser Institute
Centre for International and European Law, a study prepared for the Advisory Board Dialogue
Group on the Slavery Past and the Dutch Ministry of the Interior and Kingdom Relations, 2021)
1-33. See also U Belavusau, ‘From Guillotines to Windmills: Memory Laws on Slavery in France and
the Netherlands’ (2025) 36 Law and Critique, forthcoming; S Loytomiki, ‘French Memory Laws and
the Ambivalence about the Meaning of Colonialism’ in B Bevernage and N Wouters (eds), Palgrave
Handbook of State-Sponsored History After 1945 (Palgrave Macmillan, 2018) 87-100.
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commissions and national remembrance institutions; citizenship laws that broaden
the scope of eligibility for citizenship based on historical criteria; lustration laws®!
and various measures which belong to the legal framework of militant democracy
which permits limits on freedom of speech and other fundamental rights in order
to protect liberal democracies from their enemies.’? For example, the German Basic
Law states that political parties that seek to undermine or abolish the free demo-
cratic order shall be found unconstitutional.?* Mnemonic constitutionalism has also
manifested itself in the form of memory laws adopted in almost all European states,
including Holocaust denial bans, guided by the powerful post-WWII call of ‘Never
again!’, as well as the delivery of compensatory justice by granting citizenship to
persecuted — Ashkenazi or Sephardic — Jews or their offspring in Austria, Germany,
Portugal, Spain and other countries, along with Israel building its constitutionalism,
without a formal Basic Law, around citizenship laws, and thus, granting the right of
return to the Jewish historical cradle in the Middle East.>*

Memory laws are not exactly a novel subject in academic literature; as demon-
strated in previous studies, memory governance dates back to at least the French
Revolution.?’ Punitive memory laws akin to the prohibition of genocide denial-
ism appeared in the 1980s and 1990s and have spread from Germany through
continental Europe. Though the German model gradually expanded from
Holocaust denial laws per se to a wider prohibition of genocide denialism.3¢
During Germany’s presidency of the Council of Europe in 2008, such provi-
sions were incorporated in secondary legislation of the European Union (EU) by
virtue of the Framework Decision on xenophobic speech.’”

31 Lustration is the removal of public officials and judges who are associated with a tainted earlier
political regime.

32 This classical account is provided by K Loewenstein, ‘Militant Democracy and Fundamental
Rights I-II’ (1937) 31 American Political Science Review 417-32, 638-58. See also, U Belavusau,
‘Hate Speech and Cosntitutional Democracy in Eastern Europe: Transitional and Militant?’ (2014)
47 Israel Law Review 27.

33See Basic Law of the Federal Republic of Germany, Articles 8(2) and 21(2).

3*Belavusau (n 18) Jewish Past, Mnemonic Constitutionalism and the Politics of Citizenship;
I Gutman, ‘The Denial of the Holocaust and Its Consequences’ in Y Bauer (ed), Remembering for
the Future: Working Papers and Addenda (Pergamon Press, 1989) 2116-24; A Gliszczyniska-Grabias,
‘Israel’s Politics of Memory’ in ] Lubecka and M Zakrzewski (eds), Politics of Memory (Ignatianum
University Press, 2024) 315-30.

35 Belavusau (n 28) (‘Memory Laws and Freedom of Speech’) 537.

36 Volksverhetzung, the German analogue of ‘hate speech’ terminology, is a criminal offence under
section 130 of the Criminal Code (Strafgesetzbuch) in Germany. Similar provisions about the incite-
ment of group hatred have been enshrined in the majority of continental European criminal codes
or via special statutes. In Germany, this criminal offence can result in up to five years’ imprisonment.
For many years, section 130 was interpreted as covering Holocaust denial. Special provisions on
Holocaust denial were added in the 1990s followed later by provisions on justifying or glorifying the
Nazi government. Similar, self-standing (ie, separate from ‘hate speech’) provisions on Holocaust
denial exist today in various states, from Israel to France.

37For a broader analysis, see U Belavusau, ‘Memory Laws and Freedom of Speech: Governance of
History in European Law’ in A Koltay (ed), Comparative Perspectives on the Fundamental Freedom
of Expression (Wolters Kluwer, 2015) 537-58; L Cajani, ‘Legislating History: The European Union
and the Denial of International Crimes’ in Belavusau and Gliszczynska-Grabias (n 9) (Law and
Memory) 129.
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D. The Inevitable Outreach of National Memory Policies
and its Consequences

Unsurprisingly, one of the most contested issues in the studies of legal govern-
ance of history pertains to the conceptualisation and classification of memory
laws. For example, Nikolay Koposov defines ‘memory laws per se’ as laws
criminalising certain statements about the past.’® However, there are also
other approaches towards defining legislation of this kind. According to Eric
Heinze, laws affecting historical memory do not have to explicitly condemn
other competing narratives; they are instruments used by the state in the process
of constructing, disseminating, promoting, and ordering public knowledge
about the past.? In turn, Marta Bucholc finds the specific characteristic that
distinguishes memory laws not in the criminal sanctions attached to these laws
but in their limitations on the freedom of expression of individuals, including
the freedom to tell their personal stories and memories. Such limitations can
prevent certain parts of historical narratives from circulating freely within socie-
ties, resulting in the deletion of stories told by those perceived by the governing
powers to be endangering the official version of the past.*

These differences in the perception of memory laws do nothing, however, to
alter the nature of the impact they have, and the often far-reaching consequences
that they bring about. Such consequences include the risk of historical records
being falsified or trivialised to suit the purposes of those in power; the actual
perpetrators of crimes being absolved of their guilt; the consolidation of specific
paradigms of memory (mainly through Holocaust denial bans); and the intro-
duction of a new element into international relations, potentially aggravating
what are already grave tensions between some countries.

Unlike other areas of national legislation, which are intended to have an
inward effect only, memory laws will inevitably be linked to those of neighbour-
ing states who share a common history. Contradictions and divergent visions are
highly emotionalised and can turn into ‘memory wars’.*! They are most often
fought in defence of an idealised vision of the past, with particular states and
nations portraying themselves as victims or saviours of others and never as perpe-
trators of atrocities committed against the others. The Hungarian Constitution
adopted in 2010, which marked Viktor Orban’s return to power, serves as an
example here, where even the eccentric Preamble acknowledges exclusively the

3 Koposov (n 9).

¥E Heinze, ‘Epilogue: Beyond “Memory Laws”
(Law and Memory) 413.

#0'M Bucholc, ‘Commemorative Lawmaking: Memory Frames of the Democratic Backsliding in
Poland after 2015” (2018) 11 Hague Journal of the Rule of Law 85.

#“Koposov (n 9); I Nuzov, ‘Freedom of Symbolic Speech in the Context of Memory Wars in
Eastern Europe’ (2019) 19 Human Rights Law Review 231.

>

in Belavusau and Gliszczyniska-Grabias (n 9)
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positive aspects of Hungarian history, presented in a self-exculpatory manner.**
Another example is the Belarusian Constitution, amended in a 2022 sham
national referendum, which narrates a self-glorifying past by omitting any
elements of criticism of the Soviet engagement in WW!II and the post-war period
in the region.® The use of such tools for re-writing history, as prescribed by
law, most often go hand-in-hand with populist or even authoritarian tendencies,
despite being portrayed as a necessary attempt to secure ‘historical truth’.

E. Memory Laws as a Challenge for Democracy

On the surface, even dramatic perspectives of the past embedded through legal
governance of history are compatible with democracy, and can be perceived as a
necessary step towards building an idealised, indeed Utopian, present and future.
For example, the prohibition of Holocaust denialism and the legally imposed
commemoration of Nazi victims in continental Europe has for a long time been
regarded as part of militant democracy — that is, a system of governance bent
on preventing future atrocities by curtailing certain fundamental freedoms and
reminding future generations of the horrors of the past.** However, in portray-
ing the past as exclusively dystopian, the risk of venerating the present political
regime increases. Likewise, there is the danger of disregarding minorities for the
sake of extolling the heroism and victimhood of titular nations fighting foreign
oppressors, and of stirring up new international conflicts via such memory wars.
Finally, memory laws can at times be a clear normative threat to democracy itself,
when historical memory is severely controlled and alternative readings of the past
are censored.* Some scholars have recently even theorised about the existence of

a cluster of ‘crimes against history’, exploring various ways in which history is

censored and historians are silenced or outright killed for political reasons.*

4G Halmai ‘National(ist) Constitutional Identity? Hungary’s Road to Abuse Constitutional
Pluralism (EUI Working Paper 2017/08); M Ban, ‘The Legal Governance of Historical Memory
and the Rule of Law’ (PhD Thesis, University of Amsterdam, 2020): https://dare.uva.nl/search
?identifier=34a3626e-1f2e-4272-981c-d8blecd5ab2a; A  Gliszczynska-Grabias, G Baranowska,
A Wojcik, M Sadowski and A Vorobiova, ‘Memory Laws in Poland and Hungary: Report of the
Research Consortium “The Challenges of Populist Memory Politics and Militant Memory Laws
(MEMOCRACY)” (Publishing House of ILS Pas, 2023).

U Belavusau, ‘Historical Imagery and Mnemonic Constitutionalism in Belarus’ (2024) 49
Review of Central and East European Law 324-49; U Belavusau, ‘The “Year of Historical Memory”
and Mnemonic Constitutionalism in Belarus’ (Verfassungsblog, 8 September 2022): https://verfas-
sungsblog.de/mnemonic-constit-belarus/.

# A Saj6 (ed), Militant Democracy (Eleven International Publishing, 2004); U Belavusau, ‘Hate
Speech and Constitutional Democracy in Eastern Europe: Transitional and Militant?’ (2014) 47
Israel Law Review 27, 27—-61; M Milksoo, ‘Decommunization in Times of War: Ukraine’s Militant
Democracy Problem’ (Verfassungsblog: On Matters Constitutional, 2018) https://verfassungsblog.
de/decommunization-in-times-of-war-ukraines-militant-democracy-problem/.

4 Belavusau (n 18) (‘Final Thoughts on Mnemonic Constitutionalism’); Bucholc (n 40).

46 See, in particular, A De Baets, Crimes against History (Routledge, 2018).
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E. Memory Laws as a Challenge for the Rule of Law

The subject of memory laws in the context of fundamental rights has come
to yield a well-established stream of interdisciplinary research and public
discussion,* increasingly probing the relationship of these laws to the rule of
law.* One of the most telling examples of this troubling interdependence was
the January 2018 Polish Amendment to the Act on the Institute of National
Remembrance® which penalised any public statements that falsely attributed
responsibility or co-responsibility for the Nazi crimes (including the Holocaust)
to Poland or the Polish nation.’® The fact that this law (which was vehemently
protested by representatives from academia and various diplomatic actors) was
initiated by a populist Polish government, itself actively engaged in dismantling
the rule of law as well as in nationalistic manipulation of history, is telling.
Even more telling, however, is the fact that it is precisely a result of the destruc-
tion of the rule of law, including the guarantee of judicial independence and
the political takeover of the Constitutional Tribunal, that democratic methods
which normally allow for the challenge of such laws have not been available in
Poland.’! An additional element in this case was the distorted legislative process
that ignored constitutional and Strasbourg human right standards in the area
of freedom of expression.””> The most controversial part of the amendment,
which introduced a criminal law sanction, was eventually withdrawn in the June
Amendment, after immense international political pressure (legal arguments
were irrelevant here). The examples which largely form the axis of this book,
and which concern Russia, are even more evocative, with the Russian Federation
openly ignoring the rule of law, and amending discourse on historical memory

4 Belavusau and Gliszczynska-Grabias (n 9); E Fronza, Memory and Punishment: Historical
Denialism, Free Speech and the Limits of Criminal Law (Springer and TMC Asser Press, 2018).

4 See G Baranowska and L Castellanos-Jankiewicz (eds), ‘Historical Memory in Post-communist
Europe and the Rule of Law’ (2020) 5 European Papers 95, 95-106 (Special Section — First and
Second Part); A Wojcik and P Rhein-Fischer, ‘Introduction to the Special Section “Memory Laws
and the Rule of Law™ (2023) 19 European Constitutional Law Review 591, 591-601; Ban (n 42).
See also the findings of the project MEMOCRACY at its website, memocracy.eu, MEMOCRACY:
The Challenge of Populist Memory Politics for Europe: Towards Effective Responses to Militant
Legislation on the Past 2021-2024°.

#The Act of 26 January 2018 amending the Act on the Institute of National Remembrance —
Commission for Investigating Crimes Against the Polish Nation, the Act on Military Graves and
Cemeteries, the Act on Museums and the Act on Corporate Liability for Proscribed Punishable
Conduct, Polish Official Journal of Laws 2018 item. 369 [Ustawa z dnia 26 stycznia 2018 r. o zmianie
ustawy o Instytucie Pamigci Narodowej— Komisji Scigania Zbrodni przeciwko Narodowi Polskiemu,
ustawy o grobach i cmentarzach wojennych, ustawy o muzeach oraz ustawy o odpowiedzialnosci
podmiotow zbiorowych za czyny zabronione pod grozbg kary, Dz.U. 2018 poz. 369].

30 A Gliszezyniska-Grabias, ‘Deployments of Memory with the Tools of Law — the Case of Poland’
(2019) 44 Review of Central and East European Law 464.

S1For more insight into the Polish constitutional crisis, see W Sadurski, Poland’s Constitutional
Breakdown (Oxford University Press, 2019).

52 Gliszczynska-Grabias, Baranowska, Wojcik, Sadowski and Vorobiova (n 41).
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in a completely arbitrary manner, distorting and falsifying recollections in its
own constitution, criminal law, and school curriculum.”?

From a legal viewpoint, therefore, memory laws may constitute an indicator
of the status of democracy and the rule of law in a country: the more restric-
tive memory laws are of freedom of expression and the harsher the sanctions,
the clearer they are in dictating a ‘historical truth’ handy for a ruling political
regime.’*

As far as respect for international law is concerned, memory laws must be
viewed in a differentiated way. Whilst nation-preserving memory laws are gener-
ally acceptable, mnemopolitical militancy that prepares the ground for revision
of existing borders is not. At the same time, memory laws constitute a particu-
larly sensitive issue for minorities; in almost all of the countries observed, the
enactment of new memory laws has been accompanied by ethnic tensions.”
While an open dialogue about past traumas would be helpful for divided socie-
ties, the Zeitgeist of the last 20 years has clearly been towards cementing black
and white visions of history. The driving force behind these developments is
Russia’s agenda of mnemopolitical militancy. However, policy changes in neigh-
bouring countries and at the level of European institutions are not only reactive,
some — such as Hungary — have their own clear policy agenda, while others are
going back and forth, trying to find their way. Changes linked to individuals
(such as politicians and heads of national memory institutions) can be abrupt,
and tend to have a potential for escalation and spill-over effects.

III. THE POLITICAL UTILITY AND CONSEQUENCES OF MEMORY
LAWS: A GUIDE TO CHAPTERS

This volume proceeds from, and expands upon, the conclusions arrived at in an
earlier edited volume under part of our editorial team’s guardianship.’® Law and
Memory (2017) assembled the leading authors in the area of legal governance
of memory, setting up the most diverse geographic perspective on memory laws
from Canada to Israel, Peru to Russia, and the CEE region. Furthermore, the
prediction of the editors of this earlier field-defining volume about the rise of

33A Vorobiova, ‘Education as Indoctrination: Mnemonic Constitutionalism and History
Teaching in Russia’ (Verfassungsblog, April 2023): https://verfassungsblog.de/education-as-
indoctrination-mnemonic-constitutionalism-and-history-teaching-in-russia/.

$*U Belavusau and A Gliszczynska-Grabias, ‘Academic Legacy of Wojciech Sadurski, Rule
of Law, and Mnemonic Constitutionalism in Central and Eastern Europe’ in U Belavusau and
A Gliszczyniska-Grabias (eds), Constitutionalism under Stress: Essays in Honour of Wojciech
Sadurski (Oxford University Press, 2020) 1-18; L David, The Past Can’t Heal Us: The Dangers of
Mandating Memory in the Name of Human Rights (Cambridge University Press, 2020).

3 1In this regard, see also L Zannier, ‘Preventing Crises and Conflicts through Promotion of
Integration of Diverse Societies” in HCNM at 25: Personal Reflections of the High Commissioners
(Office for the High Commissioner on National Minorities, 2018) 42.

%6 Belavusau and Gliszczyniska-Grabias (n 9) (Law and Memory).
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the topicality of memory laws, specifically in CEE, has unfortunately turned out
to be prophetic in the past five years, culminating in the full-scale Russian inva-
sion of Ukraine in 2022. Within this context, we take a step forward in focusing
on memory laws specifically through the lens of memory wars, placing Putin’s
instrumentalisation of memory laws and policies at the centre of our analysis,
and zooming in on the Ukrainian country study in the context of bilateral and
wider regional memory wars.

This book concentrates on the generative power of militant memory legis-
lation in the context of the ongoing war in Ukraine, along with a variety of
WWIlI-related mnemonical repercussions that have surfaced in Western and
Eastern Europe in relation to the current war. Each of the collected chapters
contributes to this general focus, proceeding from various disciplines, methods
and theoretical frameworks. All contributions comprehensively consider the
politics of memory laws in Russia, Ukraine, and beyond from each respective
standpoint, intertwined with the multiple conceptual dimensions of legal and
political governance of social memory.

The book comprises four Parts, covering: (1) Memory laws in Russia,
(2) Memory laws in Ukraine, (3) Memory laws in the neighbouring countries
in the context of the Russo-Ukrainian war, and finally, (4) European and inter-
national accounts of memory laws in the context of the war. The first Part of
the book zooms in on Russia, not only because of its dominant role in militant
memory politics in the region but for the rootedness of mnemopolitical militancy
in the Russian past. More specifically, this section deals with Russia’s militant
memory laws and politics, with particular emphasis on their connection to
Ukraine and the current conflict. Russia’s legislation on historical memory has
prominently emerged as a mechanism used for targeted international dissuasion
and as a disciplinary device in the still heated contestations over the legitimate
remembering and ‘rightful’ narratives of WWII and the broader Soviet legacy.’”
Whereas other CEE states have called for consideration of the Soviet legacy
as being on par with the Nazi regime, Russia’s countering of any attempts to
critically probe its role during, and after, WWII has been the leitmotif of its
recent memory laws and policies (with its notable self-exculpatory framing).’8
Readers are introduced to these issues in a chapter by Andrii Nekoliak and Paul
Primbs, who show how, and for what reasons, history became criminalised in
Russia, concentrating on the early period of Russian legislation in late-Soviet
and early post-Soviet times. Exposure to the background of the phenomena we
observe today in the context of Russian memory propaganda is arguably crucial
for understanding the legal instruments and narratives in the area of memory
that Russia began to use in the aftermath of the 2014 annexation of Crimea and

7K Gustafsson and M Milksoo, ‘Memory-Political Deterrence: Shielding Collective Memory
and Ontological Security through Dissuasion’ (2024) 68 International Studies Quarterly 1.

Seg Art 354-1 of the Russian Criminal Code (2014); Art 243.4 of the Russian Criminal Code
(2020); Art 67.1. of the amended Constitution (2020).
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occupation of Donbas. The second chapter in this Part, written by Ilya Nuzov,
is devoted to this time period. Nuzov claims that the spike in the adoption of
memory laws during this time served to bolster the rhetorical justification for
Russia’s aggressive foreign policy. The Part closes with the contribution by Gleb
Bogush, who focuses on those aspects of the memory policies of Putin’s Russia
which were instrumental in preparing and implementing Russia’s aggression
against Ukraine in 2022. Bogush demonstrates how new historical myths have
already been built around the war, such as the Russian accusations of ‘extermina-
tion of the people of Donbas by Ukrainian neo-Nazis’. Thus, this Part presents
three successive stages of Russian abuse and manipulation of history, which lead
to consequences far beyond the mere impact of specific laws and policies in the
realm of memory, namely, military aggression and regional destabilisation.

The next Part is dedicated to Ukrainian memory legislation and policies. Its
chronological arrangement mirrors the structure of the initial section devoted to
Russia. Thus, the contributors of this section guide readers through the pre-2014
Ukrainian memory laws and policies, the 2015 decommunisation laws (and
their topical aspects in relation to monuments and the regulation of historical
symbols in Ukraine), and finally, the mnemonic dimension of the 2022 inva-
sion. The first contribution in this Part, by Alina Cherviatsova, sets the stage
for understanding the Ukrainian perspective by analysing how Ukraine handled
its national history through policies and laws dating from the 1990s until the
annexation of Crimea. Cherviatsova reflects on the formative historical expe-
riences of Ukraine, which have translated into laws and policies, including
the regulation of historical memory regarding the Holodomor, as well as the
entangled past with its neighbours, particularly, Russia and Poland. Moving to
the next chapter, Tatiana Zhurzhenko offers a comprehensive account on the
controversial package of 2015 decommunisation laws, which is perhaps only
now, against the backdrop of Russia’s 2022 invasion, better understood among
Ukraine’s western partners as a package of memory laws which ran parallel —
and arguably in counteraction — to the annexation of Crimea and the war in
Donbas (manufactured by Putin’s regime). As noted in the chapter, the impera-
tive of mnemonic security was rightfully identified as the main rationale behind
the implementation of Ukraine’s decommunisation agenda. At the same time,
the package turned out to raise doubts concerning its inconsistency with free
speech standards, as well as with competing historical narratives, to a large
extent concerning not only Russia but also Poland: the individuals and organisa-
tions praised by these memory laws as national heroes were also accused, by the
opponents of this legislation, of murdering thousands of Poles and Jews, thus,
transcending purely Russian propaganda of that period. Zhurzhenko smoothly
navigates through the meanders of these controversies, showing how complex the
motives for and consequences of decreeing memory and history through law can
be. Finally, the Part offers a chapter by Andrii Nekoliak, who maps and analyses
the newest memory laws and policies in Ukraine — subsequent to the Russian inva-
sion in February 2022 — meant to counteract the remnants of Russification and
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Sovietisation splinters in the Ukrainian public space, and to translate de-colonial
discourses into the socio-legal realm of Ukraine amidst the war.

Given the presence of frequently conflicting mnemonic narratives across
bordering regions, the third Part of the volume delves into the respective
mnemonical legislation and politics in states neighbouring the central protag-
onists of this book, which are inadvertently involved in the conflict by virtue
of their memory laws, policies, and social perceptions. In doing so, this Part
seeks to shed light on regional repercussions stemming from the current
Russo-Ukrainian war, including its wider mnemopolitical underpinnings and
implications. To begin, the chapter by Aleksandra Gliszczynska-Grabias intro-
duces the matrix of Polish-Ukrainian and Polish-Russian politics of memory.
She maintains that there has been a historic chance for healing Polish-Ukrainian
mnemonic wounds. Yet, the process that emerged with the beginning of Russia’s
aggression against Ukraine and the subsequent, unprecedented scale of aid,
support, and care that Poles offered to Ukrainians fleeing the horrors of the war,
has been fragile and uncertain.

What becomes evident from this discussion is the fact that Polish-Russian
wounds inflicted by the past have deepened to such an extent that recovery
has been stifled, with the time frame for healing being presented as potentially
indefinite. With this in mind, Gliszczyfiska-Grabias proceeds to investigate the
interaction between the current state of affairs within international relations
and the politics of the past. This reflection encompasses reference to Polish
memory laws which have been designed as a direct response to the question of
whose truth is the ‘rightful truth’, the Polish, the Ukrainian or the Russian one?

The next chapter moves to another crucial actor at play on the mnemonic
stage, namely, Belarus, the country through which the Russian army managed to
infiltrate Ukraine back in 2022, with such actions potentially elevating Belarus’s
status to that of co-aggressor in the ongoing war. Having shifted the discussion
to the role of Belarus, Uladzislau Belavusau’s addition to this Part addresses
the evolution of Lukasenka’s memory politics and the regime’s recent adoption
of memory laws, in particular, on the ‘genocide of the Belarusian people’. A
significant development, given the country’s previous ability to distance itself
from explicit memory wars, unfolded via articulated memory laws (such as
those visible in neighbouring Polish, Russian and Ukrainian country studies).
To explain how Belarus was able to reach this stage, Belavusau demonstrates
why 2020 and 2022 are both crucial to understanding memory legislation and
policies in Belarus, whilst also highlighting the fact that such instruments have
been populated with Polonophobic, anti-Ukrainian, positive recollections of the
Soviet past, and more recently, with Russophile historical interpretations.

Continuing on from Belarus, this Part moves to the contribution by Dovilé
Budryté and her insight into the Baltic states of Estonia, Latvia, and Lithuania,
and their respective memory wars with Russia. As noted by Budryté, mnemonic
conflicts with Russia have been closely related to the actual military conflicts
initiated by Russia, at a time when major changes in states’ identities and
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discourses were taking place and when existential threats were especially rele-
vant. In particular, she argues that a specific feature of the Baltic attitude towards
Ukraine is that it lacks distance and can thus be characterised as ‘vicarious iden-
tification’. Following this account, the next contribution, the chapter by Marina
Ban, examines the transformation of Russia’s role in Hungary’s memory govern-
ance, adding another troubling piece to the puzzle. This new national dimension
examines the drastic transformation of the Hungarian memory regime and
memory laws, including the language and policy of nationalism, mnemonic
security and the defence of national values. For the final part of this Part,
Tuomas Forsberg presents the case of Finland, which provides insight beyond
the CEE-context of memory-based neighbourly relations, along with Finland’s
outlook on historical memory as part of its war against the Soviet Union. This
country study shows how political decisions, such as NATO membership, can
change a long-term pragmatic approach to open questions about history and stir
up the evil ghosts of the past.

A recurring theme in all the CEE country studies examined is that of ‘coloni-
alism’, whether in it be relation to the Soviet period or the fear moving forward
regarding Russia’s potential new colonial ambitions. An important distinction
must be made, though, between de-colonisation and de-communisation, as they
are similar but not the same. This discourse contradicts the paradigm of Russia’s
self-identification as the leading power in the fight against colonialism and impe-
rialism. In the case of Hungary, however, this discourse is turned on its head,
with rhetoric instead positioning the EU as the new coloniser. Within the realm
of memory politics, terms such as ‘colonialism’, ‘Nazism’ and ‘Fascism’ bear
negative connotations, but in diametrically opposed ways. What has become
evident is that not many new buzzwords have been invented, with the old ones
deemed perfectly suited to mark the new divisions.

The fourth, and final, Part of the volume investigates broader aspects
of European memory politics and international relations in the context of
Russo-Ukrainian memory wars, and in doing so, analyses responses to the
current war in Ukraine. To elaborate, the contributors reflect on how European
law and memory politics have not only been shaped by memory laws, but also
how they are being reshaped in view of recent military developments. The
German case, tackled by Paula Rhein-Fischer, is the most evocative here for the
powerful precedent it has set in relation to memory politics and militant democ-
racy through memory laws, which are often consequently replicated in other
(particularly CEE) instances of memory governance. Germany in particular has
served as an important reference point for Putin’s 2022 claim of ‘de-Nazification’
directed at Ukraine. Discussion within this Part is not limited to the role of state
actors; rather, it extends to other prominent stakeholders, including the EU and
the Council of Europe, who respectively provide a significant normative and
political backdrop to mnemopolitical contestations in the CEE region. These
memory-political fora are comprehensively examined by Anna Wojcik, who
argues that European supranational organisations have attempted to strengthen
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a common European remembrance based on the condemnation of imperi-
alism, Nazi and Soviet totalitarianism, historical and border revisionism in
response to Putin’s Russia’s revisionist historical policy, and military aggression
in Ukraine from 2014 onwards — though alas with mixed results. This analy-
sis raises questions regarding the position of another important actor relevant
to memory disputes examined in this volume, namely, the European Court of
Human Rights (ECtHR). This topic is addressed in the subsequent chapter by
Dovilé Sagatiené, who contextualises the role of the ECtHR in the governance
of historical memory before and after 2022: a discourse which includes insight
into pertinent case law on protecting historical narratives, specific challenges
related to addressing the Soviet past, and the ECtHR’s case law on historical
issues emerging from Russia and Ukraine. The concluding chapter, presented by
Maria Milksoo, reflects on the contrast between what has been lost and what
has been found, in the mutual attempts to translate the memories of WWII and
the Cold War within Western and Eastern Europe in the context of Russia’s
current war against Ukraine. Milksoo maintains that a number of mnemoni-
cal templates have become re-animated in European politics as a response to
Russian aggression —including the reference points of the Holocaust, Nuremberg
and appeasement — which are engaged in distinct political work in an effort to
answer the question of how best to handle the aggressor during and after the
war.

The final Part, the Epilogue: “The Battle for the Past: War and Memory in the
Post-Soviet Space’, is written by one of the world’s leading scholars of memory
politics in Belarus, Russia and Ukraine, David Marples, who provides some orig-
inal reflections and offers a bird’s eye view of memory politics in the post-Soviet
space in light of the Russian military invasion in Ukraine.

We trust that each individual part of this book will provide readers with
a comprehensive knowledge of the complex, yet interrelated, factors shaping
the specific sphere of historical memory. Furthermore, we hope that our contri-
butions will offer, at least, a partial answer to the question of how to protect
memory from manipulation. This volume brings together the combined legal
and political expertise of a transnational research consortium dedicated to the
comparative study of CEE memory laws and memory wars waged in the past
decade against the backdrop of the prototype of classic Holocaust denial regu-
lation in Germany.*” By assembling scholars with a wide array of perspectives
on memory politics and memory laws, and by offering numerous accounts from
various jurisdictions — including accounts by non-lawyers — we hope that this
book serves as a repository of information for the reader wishing to grasp, and
make sense of, the complex politics of memory laws in comparative perspective.

% Memocracyeu (n 48). See, in particular, P Rhein-Fischer and S Mesing, Memory Laws in
Germany: How Remembering National Socialism is Governed Through Law (Torkel Opsahl
Academic EPublisher, 2022): https://admin.memocracy.eu/wp-content/uploads/2022/11/221109-
OPS-14-1-1.pdf.
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We trust that this book will also prove to be a useful guide for anyone trying
to better understand the subtexts of the current Russo-Ukrainian war and the
climate of aggression that has distinctly informed the diagnosis of, and the reac-
tions to, the war in Europe and beyond. Aside from the usual academic suspects
from the fields of politics and international relations, comparative legal studies,
history, anthropology, social psychology, security studies, and cultural studies,
this books aspires to be of interest to policy-makers, judges, legislators and
other stakeholders actively involved in the handling of practical dimensions and
consequences of mnemonic governance.

IV. CONCLUSION: UNDERSTANDING THE SURGE OF
MILITANT MEMORY LAWS

Especially in times as geopolitically and axiologically volatile and uncertain
as the present, with polarised societies and full-scale war in Europe, the law,
embedded in its social functions and roles, should be immune to manipulation
for political and ideological purposes. However, with reality demonstrating that
the opposite is true, the topics covered in this book prove to be of significance.

Contributors to this volume were invited to address the following pertinent
questions, within their respective empirical contexts:

(1)  What embues memory laws with political potency, and to what extent do they
stimulate present-day transgressions based on alleged wrongs from the past?

(2) Is identity-building based on memory laws conducive to aggressive behav-
iour towards neighbouring states?

(3) Which memory laws cultivate fertile conditions for gross human rights
violations, including those resulting from war crimes and crimes against
humanity?

(4) What sparks the potential of militant memory laws to frame, underpin and
further perpetuate internal and international conflicts?

(5) How should we interpret the capacity of memory laws to generate power in
the context of the current Russian aggression against Ukraine?

The pursuit of accurate answers to these questions is not only a fascinating
intellectual endeavour, but also an urgent necessity in times where we seem
to be drowning in political tensions and incessant ‘mis-> and disinformation
campaigns that seek to destabilise and muddy the waters of memory laws. This
book finds itself emerging at a poignant moment, just before the 80th anniver-
sary of the cessation of WWII, and yet amidst the fiery storms of heated armed
conflicts (the origins of which can be traced back to WWII and the post-war
struggle with memory). All the more profoundly, we hope that this volume will
provide guidance on how to navigate the tumultuous waters of memory laws
during the turbulent times of the Russo-Ukrainian war, while also shedding light
on the mechanism through which such memory laws can deepen conflicts and
cause tensions to explode.



