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3. (Extra)territorial obligations of states

Marten Zwanenburg

1. INTRODUCTION

For accountability for human rights violations to arise, the first requirement is that human
rights are applicable. Only if they are applicable can they be breached, leading to questions
of accountability.

This chapter discusses the (geographic) applicability of human rights to States. A number
of human rights treaties contain a provision setting out the (geographic) scope of applica-
tion of the treaty concerned, while others do not. The chapter will address both categories.
Although some attention will be paid to customary international human rights law, the focus
will be on the (extra)territorial application of human rights treaties.

The chapter will mainly look at the pronouncements of human rights treaty bodies and
international courts and tribunals. These offer the most extensive guidance on the topic this
chapter is concerned with. Although not all these pronouncements are of a legally binding
nature, they are nevertheless broadly viewed as authoritative interpretations of the treaties
concerned.! The chapter will also use State practice as a source.

Rather than discussing each treaty separately in detail, this chapter will describe the main
points of consensus and dissent as well as recent trends. In this context, the dialogue between
different treaty regimes and supervisory bodies will be taken into account.

The chapter will distinguish between the obligations of States on their own territory on the
one hand and the obligations of States outside of their territory on the other (so-called extra-
territorial application of human rights). With regard to the former, the starting point is that a
State’s human rights obligations apply throughout its territory. The main question is whether
there are exceptions to this starting point and, if so, when such exceptions apply. With regard
to the latter, the issue of extraterritorial obligations is subject to considerable controversy.

Both treaties on civil and political rights as well as treaties on economic, social and cultural
rights will be taken into account. Most of the practice concerning the geographical application
of human rights concerns the former category, so there will be more reference to those rights.?

The chapter will first discuss the close link between the scope of application of human
rights and the notion of jurisdiction in section 2. It will then focus on the scope of applica-
tion of human rights within a State’s own territory in section 3. Section 4 will deal with the
application of human rights outside of a State’s territory. The final section will draw some
conclusions.

! Ilias Bantekas and Lutz Oette, International Human Rights Law and Practice (2nd edn,
Cambridge University Press 2016) 209.

2 For an extensive discussion of the territorial scope of economic, social and cultural rights, see
Gilles Giacca, Economic, Social and Cultural Rights in Armed Conflict (Oxford University Press
2014) 108-163.
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40 Research handbook on accountability for human rights violations
2. SCOPE OF APPLICATION AND JURISDICTION

Not all human rights treaties contain a provision setting out their scope of application. For
example, the African Charter on Human and Peoples’ Rights (ACHPR) does not contain such
a provision, nor does the International Covenant on Economic, Social and Cultural Rights
(ICESCR). A number of treaties, however, do contain an article describing their scope of
application. These include the International Covenant on Civil and Political Rights (ICCPR),
the Convention on the Rights of the Child (CRC), the Convention against Torture (CAT), the
American Convention on Human Rights (ACHR), and the European Convention on Human
Rights (ECHR). The provisions in these treaties have in common that they refer to the juris-
diction of a State party to determine who is protected by the treaty concerned. The CRC, the
ACHR and the ECHR provide that persons who are within the jurisdiction of a State party to
the treaty in question enjoy the rights set out in the treaties concerned.? The CAT also refers to
jurisdiction but takes a slightly different approach, stating that it is the duty of each State party
to prevent torture ‘in any territory under its jurisdiction. The ICCPR provides that each State
party undertakes to respect and to ensure to all individuals within its territory and subject to
its jurisdiction the rights recognized in the ICCPR.> Although at first sight this may seem to
require that an individual must be within the territory of the State party and within its juris-
diction, the leading interpretation of this clause is that the exercise of jurisdiction is sufficient.
This interpretation has been adopted by the Human Rights Committee from early on.® It was
also accepted as the correct interpretation by the International Court of Justice, which held that:

[i]n conclusion, the Court considers that the International Covenant on Civil and Political Rights is
applicable in respect of acts done by a State in the exercise of its jurisdiction outside its own territory.’

This does not mean that it is accepted by all States, however.?
Jurisdiction is thus the starting point for the scope of application of a number of human rights
treaties. This term can mean different things.® It is often regarded as being an aspect of a State’s

3 Convention on the Rights of the Child (CRC), 1577 UNTS 3 (1989), art 2; American
Convention on Human Rights (ACHR), 1144 UNTS 123 (1969), art 1(1); European Convention for
the Protection of Human Rights and Fundamental Freedoms, 5 ETS (1950), art 1.

4 Convention against Torture (CAT), 1465 UNTS 85 (1984), art 2.

3 International Covenant on Civil and Political Rights (ICCPR), 999 UNTS 999 171, art 2(1).

6 See, e.g., Human Rights Committee, Lilian Celiberti de Casariego v. Uruguay, UN Doc.
CCPR/C/13/D/56/1979, 29 July 1981.

7 International Court of Justice, Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004, 136, 180, paras 107-111.

8 In particular, Israel and the United States consider that the ICCPR only applies on a State’s
own territory. Fifth periodic report submitted by Israel under article 40 of the Covenant pursu-
ant to the optional reporting procedure, due in 2019, UN Doc. CCPR/C/ISR/5, 30 October 2019,
para 22; Fifth periodic report submitted by the United States of America under article 40 of the
Covenant pursuant to the optional reporting procedure, due in 2020, UN Doc. CCPR/C/USA/5, 11
November 2021, para 8.

9 Bruno Simma and Andreas Muller, ‘Exercise and Limits of Jurisdiction’ in J Crawford and M
Koskenniemi (eds), The Cambridge Companion to International Law (CUP 2012) 134.
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(Extra)territorial obligations of states 41

sovereignty.!® Sovereignty is understood to refer to the general legal competence of States, and
jurisdiction refers to particular exercises of sovereignty. The most common usage of the term
refers to the power of a State to regulate and enforce the rules concerned. In this sense, ‘State
jurisdiction essentially concerns the extent of each State’s right to regulate conduct or the con-
sequences of events.’!! In general international law, therefore, the primary function of ‘juris-
diction’ is to allocate State competences and to determine whether a State is entitled to act.

The meaning of the concept of jurisdiction under human rights law must be distinguished
from the concept of jurisdiction under general international law.!> While under general inter-
national law jurisdiction refers to a State’s power to act, under human rights law it serves to
determine the scope of application of human rights. More precisely, it delimits the group of
individuals or groups of individuals who are protected by human rights. This distinction is
important because the latter meaning of jurisdiction is not concerned with whether jurisdic-
tion was carried out lawfully, while by definition the former is. Jurisdiction as that concept is
used in human rights is not linked to the legality under international law of the act that estab-
lishes jurisdiction.!® This distinction between the two different concepts of jurisdiction has
not always been clearly made by the human rights monitoring bodies, leading to considerable
confusion.

The approach to the scope of application based on jurisdiction is generally also followed for
human rights treaties that do not contain a provision setting out their scope of application.'*
Some caution is required in drawing conclusions in this respect because there is relatively lit-
tle practice from States and monitoring bodies on this issue. However, the International Court
of Justice (ICJ) held that Israel is bound by the provisions of the ICESCR in the Occupied
Palestinian Territory because it exercises territorial jurisdiction there.!> Other examples are the
African Commission on Human and Peoples’ Rights and the Committee on the Elimination of
Discrimination against Women (CEDAW). !¢

10 Robert Jennings and Arthur Watts, Oppenheim’s International Law, Vol. I: Peace (9th edn,
Oxford University Press 2008) 457.

11 ibid 456.

12 Maarten den Heijer and Rick Lawson, ‘Extraterritorial Human Rights and the Concept of
“Jurisdiction” in M Langford, W Vandenhole, M Scheinin, and W van Genugten (eds), Global
Justice, State Duties: The Extraterritorial Scope of Economic, Social and Cultural Rights
in International Law (Cambridge University Press 2013) 153, 163-165; Marko Milanovic,
Extraterritorial Application of Human Rights Treaties: Law, Principles, and Policy (Oxford
University Press 2011) 21-34; Samantha Besson, ‘Extraterritoriality in International Human
Rights Law: Back to the Drawing Board’ in A Parrish and C Ryngaert (eds), Research Handbook
on Extraterritoriality in International Law (Edward Elgar 2023) 269.

13 Giacca (n 2) 112.

14 Philipp Janig, ‘Extraterritorial Application of Human Rights’ in C Binder and others (eds),
Elgar Encyclopedia of Human Rights (Edward Elgar 2022) 180, 182.

15 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, I. C. J. Reports 2004, p. 136, at 181, para 112.

16° African Commission on Human and Peoples’ Rights, General Comment No. 3, the right to
life, 18 November 2015, para 14; CEDAW, General Recommendations No. 30 on women in conflict
prevention, conflict, and post-conflict situations, UN Doc. CEDAW/C/GC/30, 18 October 2013,
para 8.
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It is important to note that jurisdiction is not an absolute matter. In other words, a State may
exercise jurisdiction over an individual for the purpose of one right, while it does not do so for
the purpose of another right. For example, a State may have jurisdiction for the purpose of the
right to a fair trial but not for the purpose of other rights.'” In this sense, human rights — even
if they are laid down in one and the same treaty — can be divided and tailored.

3. APPLICATION ON OWN TERRITORY
3.1 Presumption that Jurisdiction is Exercised

It is generally considered that a State is presumed to exercise jurisdiction throughout its own
territory. The notion of jurisdiction is seen as being essentially a territorial one. This is linked
to the fact that jurisdiction is an attribute of sovereignty, and sovereignty is organized along
territorial demarcations. In this regard, a parallel is drawn with the concept of jurisdiction
under general international law.'® As was noted above, this parallel is problematic because
‘jurisdiction’ has a different purpose in general international law than it has in human rights
law. Notwithstanding this, the position that a State must respect the human rights of those on
its territory is firmly established.

3.2 Jurisdiction and Loss of Control over Territory

Situations may occur in which a State loses control over part or all of its own territory. For
example, a part of that territory may be occupied by another State. This raises the question of
whether the presumption that a State exercises jurisdiction over its territory can be rebutted.
Where a State does not control part of its territory, it can be argued that it is not capable of
ensuring respect for human rights in that part and therefore that an underlying assumption for
its obligation to do so is no longer present. Indeed, in many cases, States have argued that they
are unable to ensure human rights because of this.!”

United Nations human rights monitoring bodies have generally taken the position that obli-
gations under the relevant human rights treaty continue to apply to the whole of the State’s
territory. However, human rights monitoring bodies appear to take into account the fact that
a State’s lack of control over a part of its territory has the consequence that it cannot ensure
the implementation of all provisions of the treaty there. For example, the Committee on the
Elimination of Racial Discrimination has held with regard to Northern Cyprus that:

[i]t is deplored that since 1974 the State party, due to the lengthy occupation of part of Cyprus by
Turkish forces and the continued division of the country, is not in a position to exercise control over

17" See section 3.3 below for more details.

18 See e.g. ECtHR, Assanidze v. Georgia [GC], no. 71503/01, § 137, ECHR 2004-11 (Assanidze
v. Georgia).

19 See e.g. Report submitted by Georgia under Article 8(1) of the Optional Protocol to the
Convention on the Rights of the Child on the Involvement of Children in Armed Conflict, due in
2012, UN Doc. CRC/C/OPAC/GEOQ/1, 16 November 2018, 7, paras 25-26.
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(Extra)territorial obligations of states 43

the whole of its territory and in consequence cannot ensure the implementation of the provisions of
the Convention throughout the country.?°

These bodies stress the positive obligations that the State continues to have with regard to
the non-controlled territory. For example, the HRC held in its concluding observations on
Ukraine in 2021 that that State should take all appropriate measures to ensure that all indi-
viduals in all parts of its territory can effectively enjoy the rights guaranteed to them under
the ICCPR.?! The CESCR has taken a similar approach, but with a nuanced position on the
applicability of the full scope of obligations in the Covenant.??

It seems that UN human rights monitoring bodies accept that the scope of obligations may
be reduced to what is reasonably possible for the State concerned.?? The State retains negative
obligations, even though it is not present in the part of the territory it does not control, such
that State agents cannot commit acts in that territory that would breach negative obligations.
Conduct by State agents may still impact individuals in the non-controlled area, however.2*
The State will also retain certain positive obligations. What is reasonably possible in this
regard will vary with the factual circumstances of the particular situation at hand.

The approach by the ECHR monitoring bodies has initially been to hold that a State is pre-
sumed to exercise jurisdiction throughout its territory, but that presumption can be rebutted.??
The European Commission on Human Rights held in a case concerning northern Cyprus that
the authority of the government of Cyprus was limited to the southern part of Cyprus.?® It
followed that it could not be held responsible under Article 1 of the Convention for the acts
of Turkish Cypriot authorities in the north of Cyprus. The same approach was taken by the
ECtHR in Assanidze v. Georgia.?” Under this approach, jurisdiction appears to be a binary
matter. Either there is jurisdiction or there is not, and if not the State concerned does not have
any obligations.?

In subsequent cases, however, the ECtHR has taken another approach. At least in certain
situations, jurisdiction is not a presumption that can be rebutted so that there is none, but it
may be limited in certain exceptional circumstances. In Ilascu and others v. Moldova and
Russia, the ECtHR held that the presumption of jurisdiction:

may be limited in exceptional circumstances, particularly where a State is prevented from exercising
its authority in part of its territory. That may be as a result of military occupation by the armed forces
of another State which effectively controls the territory concerned, acts of war or rebellion, or the

20 Report of the Committee on the Elimination of Racial Discrimination, UN Doc. A/50/18,
1996, 19, para 70.

2l HRC, Concluding Observations on the eighth periodic report of Ukraine, UN Doc. CCPR/C/
UKR/CO/8, 9 February 2022, 2, para 6.

22 Giacca (n 2) 124.

23 ibid 125.

24 ibid 126.

25 Assanidze v. Georgia (n 18) § 139.

26 ECmHR, A and Others v. Cyprus, Application No 18270/91, Decision of 18 October 1991.

27 Assanidze v. Georgia (n 18).

28 Marko Milanovic and Tatjana Papic, ‘The Applicability of the ECHR in Contested Territories’
(2018) International & Comparative Law Quarterly 779, 794.
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acts of a foreign State supporting the installation of a separatist State within the territory of the State
concerned.?’

Thus, the Court held that certain positive obligations continued to apply even though Moldova
did not exercise control over the Moldovan Transdniestrian Republic. These obligations
related both to measures needed to re-establish control over the territory in question, as an
expression of its jurisdiction, and to measures to ensure respect for the applicant’s individual
rights.3? Under the first head, the State has a duty to assert or reassert its sovereignty over the
territory and to refrain from any acts supporting the separatist regime. Under the second head,
the State must take judicial, political, or administrative measures to secure the applicant’s
individual rights. The ECtHR also took the same approach in other cases.?!

In Sargsyan v. Azerbaijan, the Court restricted the scope of application of this approach.
The case concerned Gulistan, a part of Azerbaijan’s territory that Azerbaijan did not control
but that was not under the occupation of another State. The ECtHR considered that because
Gulistan is situated on the internationally recognized territory of Azerbaijan, the presumption
of jurisdiction applied. It was therefore for the Government to show that exceptional circum-
stances exist which would limit their responsibility under Article 1 of the Convention. It then
went on to state that such a limitation has only been accepted in respect of areas where another
State or a separatist regime exercises effective control. The Court was not willing to accept
Azerbaijan’s argument that the Court’s case-law, as developed in llascu and Others and subse-
quent cases, should equally be applied to disputed zones or ‘areas which are rendered inacces-
sible by the circumstances.” In coming to this conclusion, the Court considered it relevant that
in the cases concerning the Republic of Moldova, the acceptance that the territorial State had
only limited responsibility under the Convention was compensated by the finding that another
Convention State exceptionally exercised jurisdiction outside its territory and thus had full
responsibility under the Convention.

A further restriction that was imposed by the ECtHR in cases concerning fighting between
Russia and Georgia in 2008 is that there can be no exercise of jurisdiction during an ‘active
phase of hostilities” in which there is ‘armed confrontation and fighting between enemy mili-
tary forces seeking to establish control over an area in a context of chaos’ in an international
armed conflict, including in part of a State’s territory that it does not control.>? This finding has
raised many questions, including how it relates to prior case law of the ECtHR that it seems to
contradict and how to identify an ‘active phase of hostilities.” Another question is whether the
scope of the restriction is limited to the application of Article 2 of the ECHR or also applies
to other rights: the Court did find that Russia exercised jurisdiction during what it qualified as
an ‘active phase of hostilities’ for the purposes of Articles 3 and 5 of the ECHR. In its admis-
sibility decision in Ukraine and the Netherlands v. Russia, the Court seems to have qualified

2 Jlascu and Others v. Moldova and Russia [GC], no. 48787/99, § 312, ECHR 2004-VII (Internal
citations ommitted).

30 Sargsyan v. Azerbaijan [GC], no. 40167/06, § 131, ECHR 2015.

3 Catan and Others v. the Republic of Moldova and Russia [GC], nos. 43370/04 and 2 oth-
ers, ECHR 2012 (Catan); Ivantoc and Others v. Moldova and Russia (no. 23687/05, § 105, 15
November 2011.

32 Shavlokhova and Others v. Georgia, App No 45431/08 (ECtHR (dec), 5 October 2021);
Georgia v. Russia (II) [GC], no. 38263/08, § 137, 21 January 2021 (Georgia v. Russia (II)).
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the ‘active phase of hostilities’ doctrine and left room to overrule it during the merits phase.
It distinguished the situation in Georgia from that in Ukraine, finding that only in the former
was there was a ‘clear, single, continuous five-day phase of intense fighting during which
Russian troops advanced on Georgian territory seeking to establish control’.3 It reiterated that
in Georgia v. Russia (II) it separated out complaints concerning ‘military operations carried
out during the active phase of hostilities,” and summarized the alleged attacks falling under
this heading as covering ‘bombing, shelling and artillery fire’.3* It recalled that in that judg-
ment it did find jurisdiction to exist in respect of the detention and treatment of civilians and
prisoners of war even during the active phase of hostilities and concluded that therefore ‘there
can be no doubt that a State may have extraterritorial jurisdiction in respect of complaints
concerning events which occurred while active hostilities took place’.?> The Court found that
the majority of the complaints advanced in Ukraine and the Netherlands v. Russia concerned
events unconnected with military operations.?® With respect to the downing of flight MH17,
it considered that this did occur in the context of active fighting between opposing forces but
not in a ‘context of chaos’ preventing jurisdiction from being established. In this context, the
Court distinguished the situation on the ground from the use of surface-to-air missiles which
may be used in circumstances where there is no armed confrontation on the ground below
between enemy forces seeking to establish control over an area.’” With respect to alleged
artillery shelling from Russia into Ukraine, which arguably could be part of an ‘active phase
of hostilities” as defined in Georgia v. Russia (II), the Court held that it will decide whether
this is the case at the merits stage.3® In summary, the Court seems to have clarified or qualified
certain issues (such as the ‘active phase of hostilities” exception not applying in the context of
detention) and to have left the door open to departing from it at the merits stage.

The issue of whether jurisdiction is precluded from existing because of an ‘active phase of
hostilities’ must be distinguished from the question of the interrelationship between human
rights an International Humanitarian Law, an issue that is not discussed in this chapter.

4. EXTRATERRITORIAL APPLICATION
4.1 Jurisdiction not Limited to a State’s own Territory

As mentioned above, jurisdiction is the starting point for the scope of application of human
rights treaties, whether they contain a specific provision on their territorial scope of applica-
tion or not. There is broad, if not unanimous acceptance in the practice of States and courts,
as well as among commentators, that in certain cases jurisdiction can be exercised outside the
territory of a State. This is referred to as the ‘extraterritorial application’ of human rights. The
exact scope of such application is subject to considerable debate. The approaches taken by

3 Ukraine and the Netherlands v. Russia, App Nos 8019/16, 43800/14 and 28525/20 (ECtHR
(dec), 25 January 2023), para. 558.

34 ibid.

3 ibid.

36 ibid para 699.

37 ibid para 704.

38 ibid para 700.
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different human rights monitoring bodies have differed somewhat, and the practice of specific
bodies has not always been entirely clear and consistent on this issue. Having said that, and as
discussed in more detail below, some common threads can be discerned. These threads have
been strengthened by human rights monitoring bodies, as well as the ICJ, citing pronounce-
ments of other bodies in support of their own conclusions. For example, the African Court
of Human and Peoples’ Rights referred to the case law of the ECtHR, the IACionHR and the
HRC to support its conclusion that the ACHPR applies extraterritorially.> The ICJ, in the
Wall Advisory Opinion, referred to the practice of the HRC and the CESCR.*°

The extraterritorial application of human rights treaties must be distinguished from the
extraterritorial effects of such treaties. A typical example of the latter is the situation in which
a State intends to involuntarily transfer a person from its own territory to another State, in
which that person faces the risk of human rights violations by that other State. Such a situa-
tion does not concern the extraterritorial application of a human rights treaty, but rather the
obligation of a State to protect individuals on its territory from potential future breaches of
their rights by others.*!

The ECtHR in its decision on admissibility in Bankovi¢ held that jurisdiction cannot be
‘divided and tailored’ to the specific acts in question.*? In other words, either all human rights
obligations of a State apply extraterritorially, or none do. The ECtHR has since departed
from this view, holding that when a State exercises jurisdiction over an individual based on
the ‘personal’ model of jurisdiction (see below), that State is under an obligation to secure to
that individual the rights and freedoms that are relevant to the situation of that individual.*3
Moreover, this Court has held that there may be jurisdiction for the purposes of one or more
specific rights, but not for others (even if those others might be relevant to the situation at
hand).** This approach is linked to the ECtHR’s view on the application of the ECHR during
armed conflict, as well as its theory of ‘special circumstances’ as a basis for jurisdiction.*>

Human rights monitoring bodies frequently underline that extraterritorial application of
human rights is exceptional, and that in determining whether such an exceptional situation
exists, regard must be had to the specific facts of the case at hand. In the words of the ECtHR:

the Court in its case-law has recognised a number of exceptional circumstances capable of giving
rise to the exercise of jurisdiction by a Contracting State outside its own territorial boundaries. In
each case, the question whether exceptional circumstances exist which require and justify a finding

3 ACtHPR, Bernard Anbataayela Mornah v. Republic of Sudan and Others, App. No.
026/2018, Judgment of 22 September 2022, para 148. Other examples are ECtHR, Issa and Others
v. Turkey, no. 31821/96, 16 November 2004 (Issa) and IACtHR, Advisory Opinion OC-23/17, The
Environment and Human Rights, 15 November 2017 (Advisory Opinion Environment and Human
Rights).

40 Wall Advisory Opinion (n 7) paras. 109, 112.

41 Janig (n 14) 181.

42 Bankovi¢ and Others v. Belgium and Others (dec.) [GC], no. 52207/99, § 75, ECHR 2001-XI1.

43 Al-Skeini and Others v. the United Kingdom [GC], no. 55721/07, § 137, ECHR 2011 (Al-Skeini).

4 Georgia v. Russia (II) (n 32).

45 See below, section 4.4.
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(Extra)territorial obligations of states 47

by the Court that the State was exercising jurisdiction extraterritorially must be determined with
reference to the particular facts.*

The circumstances in which human rights monitoring bodies have traditionally found that
human rights treaties apply extraterritorially can generally be described as situations in which
States exercise control either over (the persons within) a particular space or geographical area
(the spatial model of jurisdiction), or over specific individuals (the personal model of jurisdic-
tion). More recently, a third model of jurisdiction has developed based on the effects of State
conduct on the rights of persons (the functional model of jurisdiction).

4.2 The Spatial Model of Jurisdiction

Under the spatial model of jurisdiction, jurisdiction is based on the authority or control a State
exercises over a certain space.*’ That space may be a particular geographical territory, but it
need not be. The State must ensure the full range of human rights under the treaty concerned
to all the individuals within the space.*® The spatial model has been held to apply where a
State exercises control over an area outside of its own borders. It does not matter whether such
control is exercised lawfully or unlawfully.

The requisite level of control under the spatial model has been described by various human
rights monitoring bodies as ‘effective control’*® Human rights monitoring bodies, in par-
ticular the ECtHR, have found that whether a State exercises a sufficient level of control over
an area depends on factual circumstances. Important criteria that the ECtHR has taken into
account in this regard include the number of soldiers deployed by the State in the area con-
cerned, and the extent to which the State’s military, economic and political support for a local
subordinate administration provides it with influence and control over the region.>®

As the latter suggests, the control that the State exercises can be either direct or through
the medium of a subordinate local administration. In the latter case, it is not per se necessary
that the conduct of local administrative bodies is attributable to the State for the purposes of
the law of state responsibility.”! In this context, it may be noted that as a general matter, the
ECtHR itself has not always clearly upheld this distinction between the question of attribution
of conduct under the law of state responsibility on the one hand and the issue of jurisdiction
on the other hand.”?

46 Al-Skeini (n 43) para 132; see also ACHPR, Mohammed Abdullah Saleh Al-Asad v. Republic
of Djibouti [2014] para 134 (Al-Asad).

47 See, e.g., Ralph Wilde, ‘Triggering State Obligations Extraterritorially: The Spatial test in
Certain Human Rights Treaties’ (2007) 40 Israel Law Review 503; Milanovic (n 12) 127-173.

48 Yuval Shany, ‘Taking Universality Seriously: A Functional Approach to Extraterritoriality in
International Human Rights Law’ (2013) 7 The Law & Ethics of Human Rights 47, 59.

49 Al-Asad (n 46) para 134; CESCR, Concluding observations of the Committee on Economic,
Social and Cultural Rights on Israel, UN Doc. E/C.12/1/Add.90, 26 June 2003, para 31; ECtHR,
Al-Skeini (n 43) para 138. But note that the ECtHR has also referred to ‘overall’ control.

30 Jlagcu (n 29) § 387, ECHR 2004-VII; Al-Skeini (n 43) para 139.

31 Catan (n 31) para 115.

32 See, e.g., Marko Milanovic, ‘Jurisdiction and Responsibility: Trends in the Jurisprudence of
the Strasbourg Court’ in Anne van Aaken and Julia Motoc, The European Convention on Human
Rights and General International Law (Oxford University Press 2018) 97, 103.
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On the basis of the above, human rights monitoring bodies have in particular held in a num-
ber of cases in which one State occupied part of the territory of another State that the former
State exercised jurisdiction in that part. This includes the occupation of Northern Cyprus
by Turkey, of the West Bank and the Gaza Strip by Israel, of parts of Georgia and Ukraine
respectively by Russia, and parts of Azerbaijan by Armenia.>?

The spatial model is, however, not only applicable in cases in which a State is an occupying
power in the sense of the law of occupation.’* An example is the finding by the IACionHR
that the United States exercises jurisdiction over Guantanamo Bay, which the US leases from
Cuba.>

A State can also exercise control over a smaller space. The CAT has considered that this
may include ‘embassies, military bases, detention facilities, or other areas over which a State
exercises factual or effective control.”® An example from domestic case law is the judgment
in the Mothers of Srebrenica case, in which the Court of Appeals of The Hague held that
the Netherlands exercised jurisdiction over the compound of the Dutch contingent in the
UN peacekeeping operation in Bosnia for the purposes of application of the ECHR and the
ICCPR.%’

With regard to embassy and consular premises, the legal situation is not entirely clear from
the pronouncements of human rights monitoring bodies. One question is whether persons
are automatically within the jurisdiction of the State of the embassy or consulate when they
are present there.’® The former would be the case if jurisdiction over such premises was con-
sidered to exist based on de jure rather than de facto control. The ECtHR has held that the
mere presence on the premises of an embassy is not sufficient to bring an individual within
the jurisdiction of the State which that embassy represents, suggesting that what matters is de
facto control.”

Human rights monitoring bodies have found the extraterritorial application of human rights
on board ships and aircraft to flow from de jure jurisdiction of the flag State or State of reg-
istration.®® This approach has been criticized by commentators as conflating the notions of
jurisdiction under general international law and for the purposes of the application of human
rights.%!
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v. Russia (re Crimea) (dec.) [GC], nos. 20958/14 and 38334/18, § 302-352, 16 December 2020;
Chiragov and Others v. Armenia [GC], no. 13216/05, ECHR 2015.
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35 Inter-American Commission on Human Rights, Report No. 17/12 (admissibility), Djamel
Ameziane v. United States, OEA/SER.L/V/11.144, Doc, 21, 20 March 2012, para 33.

% CAT, General Comment No. 2: Implementation of article 2 by States parties, UN Doc. CAT/C/
GC/2, 24 January 2008, para 16.

57 Court of Appeal of the Hague, Judgment of 27 June 2017, ECLE:NL:GHDHA:2017:1761,
paras. 38.2-38.6.

38 Janig (n 14) 184.

3 ECtHR, M.N. and Others v. Belgium (dec.) [GC], no. 3599/18, § 105, 5 May 2020.
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4.3 Personal Jurisdiction Model

The personal model conceives jurisdiction as the exercise of authority or control by State
agents over a specific individual whose rights may be violated.®> As was discussed above,
under this model rights can be ‘divided and tailored’ in the sense that there may only be juris-
diction for the purpose of one or a limited number of rights.

The personal model of jurisdiction has been broadly accepted by human rights monitoring
bodies. The IACtHR referred to it when it held that the concept of jurisdiction under Article
1(1) IACHR ‘encompasses any situation in which a State exercises effective control or author-
ity over a person or persons, either within or outside its territory.’®3 In the reasoning that led to
this conclusion, the Court cited case law of the ECtHR and the HRC.%*

The clearest manifestation of the personal model of jurisdiction is in cases where State
agents exercise physical control over an individual, in particular when persons are detained.
Examples from the case law of human rights monitoring bodies are Lopez Burgos v. Uruguay
(Human Rights Committee),%> D.D. v. Spain (CRC)® and Ocalan v. Turkey (ECtHR).”” In Issa
v. Turkey, the ECtHR referred to case law of the IACionHR and the HRC in setting out the
basis for this form of jurisdiction.®® The Lopez Burgos case concerned the alleged kidnapping
of a trade union leader from Uruguay in Argentina by members of the Uruguayan security
and intelligence forces and his subsequent detention. This is a typical example of State agents
exercising physical control over an individual.

It has been pointed out that it is difficult to draw general standards concerning the other
situations that human rights monitoring bodies have brought under the heading of personal
jurisdiction, beyond grouping similar cases.®

One group of situations concerns the conduct of diplomatic or consular agents. The European
Commission on Human Rights held that diplomatic and consular agents of a State bring any
persons or property within the jurisdiction of the State to the extent that they exercise author-
ity over such persons or property. This was the case, for example when the Danish ambassador
in the German Democratic Republic (GDR) invited the GDR police into the embassy to take
away a number of GDR citizens.”” The Human Rights Committee considered that issuing a
passport to a national by a State abroad is ‘clearly a matter within the jurisdiction’ of a State,
which also followed from the nature of the right set out in Article 12(2) ICCPR."!
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63 TACtHR, Advisory Opinion OC-23/17, The Environment and Human Rights, 15 November
2017, para 104.

64 ibid paras. 72-82.

8 Lopez Burgos v. Uruguay, Communication No. R.12/52, UN Doc. Supp. No 40 (A/36/40) at
176 (1981).

6 CRC, D.D. v. Spain, CRC/C/80/D/4/2016, 1 February 2019, para 13.4.

7 Ocalan v. Turkey [GC], no. 46221/99, § 91, ECHR 2005-1V.

8 Issa and Others v. Turkey, no. 31821/96, § 71, 16 November 2004.

% Janig (n 14) 185.

70 European Commission of Human Rights, X. v. Denmark (dec.), App. No. 17392/90, 14 October
1992.

7l HRC, Mabel Pereira Montero v. Uruguay, Communication No. 106/1981, U.N. Doc. Supp.
No. 40 (A/38/40) at 186 (1983), para 5.
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The ECtHR has identified a group of situations in which a State may exercise jurisdiction
when ‘through the consent, invitation or acquiescence of the Government of that territory [it
exercises] all or some of the public powers normally to be exercised by that Government’.”?
An example would be the exercise of judicial functions by judges of a State on the territory of
another State, as long as the conduct was attributable to the former.”3

The ECtHR has held as a general matter that in certain cases the use of force constitutes
a subcategory of the personal model of jurisdiction.” It has applied this principle where an
individual is taken into custody by State agents abroad. That court has been equivocal on
whether the use of force from a distance establishes jurisdiction. It appeared to reject this pos-
sibility in its decision in the Bankovié case.”” However, in subsequent judgments, the ECtHR
did appear to accept that force employed from a distance brings the targeted person within
a State’s jurisdiction.”® The ECtHR, in its judgment in Georgia v. Russia (II), presented this
as a case of ‘evolution’ of the Court’s case law, although it is better described as ‘change’ or
‘overruling.” In that judgment however, the ECtHR also retroactively limited the scope of such
change by stating that ‘those cases concerned isolated and specific acts involving an element
of proximity.’”” This is hardly convincing if only because one of the cases concerned, Pad and
Others v. Turkey involved firing from a helicopter, which is difficult to qualify as involving an
‘element of proximity.” As was discussed above, the ECtHR, in its admissibility decision in
Ukraine and the Netherlands v. Russia, has also left open the possibility that artillery shell-
ing from Russia into Ukraine constituted an exercise of jurisdiction by Russia. This is also an
example of a use of force that can hardly be seen as ‘proximate.” A number of other human
rights monitoring bodies have been less equivocal about the use of force from a distance estab-
lishing jurisdiction. This includes the IACionHR.”® Arguably, the latter views such exercise of
jurisdiction as ‘functional’ jurisdiction, which is discussed below.

Another category concerns cases in which human rights monitoring bodies have found that
States exercised jurisdiction because they had authority over matters situated in their territory,
even though the person themselves was not within their territorial jurisdiction. This includes
cases relating to the right to property concerning assets in the State’s territory of a person who
was not on that territory.”® It also includes legal proceedings conducted by a State concerning
events or persons outside of that State.3° In the latter case, human rights monitoring bodies
have found that there is only jurisdiction for the purposes of the right to a fair trial.3! This is
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76 ECtHR, Pad and Others v. Turkey, Application No. 60167/00, Admissibility Decision, 28
June 2007; Isaak v. Turkey, No. 44587/98, 24 June 2008; Solomou and Others v. Turkey, No.
36832/97, 24 June 2008.

7T Georgia v. Russia (II) (n 32) para 132.

78 TIACionHR, Armando Alejandre Jr. and Others v. Cuba, Report No. 86/99, Case No. 11.589,
Cuba, 29 September 1999.

7 See, e.g., ECtHR, Minasyan and Semerjyan v. Armenia, no. 27651/05, 23 June 2009.

80 See, e.g., ECtHR, Markovic and Others v. Italy [GC], no. 1398/03, ECHR 2006-X1V.

81 H.F. and Others v. France [GC], nos. 24384/19 and 44234/20, § 188, 194, 14 September 2022
(H.F. and Others).
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consistent with the view that under the personal model of jurisdiction, rights can be ‘divided
and tailored’.

Human rights monitoring bodies have been reluctant to accept the nationality of the vic-
tim as a basis for jurisdiction as a general matter. The IACionHR held in Victor Saldario v.
Argentina that ‘the mere fact that the alleged victim is a national of Argentina cannot, in and
of itself, engage that state’s responsibility for the allegedly wrongful acts of agents of another
state performed wholly within their own national territory.’®?> The ECtHR has taken a similar
approach in H.F. and Others v. France, which concerned France’s refusal to repatriate nation-
als held with their children in Kurdish-run camps in Syria.®? Certain human rights monitoring
bodies have, however, taken into account the nationality of the victim in determining whether
the claimant was within the jurisdiction of the State, notably in cases concerning the issuing
of passports and returning to one’s State of nationality.3* These could be construed as appli-
cations of the functional model of jurisdiction, in cases where the right concerned is directly
linked to the nationality of the claimant.

4.4 Functional Jurisdiction Model

A third basis for the extraterritorial application of human rights treaties has been developed,
particularly in recent years. This is referred to as the model of ‘functional’ jurisdiction.?3 This
model concerns situations in which the conduct of a State has a direct and reasonably fore-
seeable effect on human rights. It is thus concerned with control over the exercise of rights,
rather than control over territory or an individual. Having said this, the model is sometimes
construed as an aspect of the personal model of jurisdiction: the control over an activity that
impacts an individual is then seen as impacting and thereby constituting control over the
individual.

The HRC, the IACtHR, the ACHPR and the CRC have all applied this model. The HRC
and the ACHPR have both done so in general comments on the right to life. The HRC stated
that States have jurisdiction over individuals ‘whose right to life is [...] affected by its military
or other activities in a direct and reasonably foreseeable manner.’ 8¢ The HRC also applied it in
two cases concerning search and rescue at sea.®” The IACtHR has done so in a 2017 Advisory

82 TACHR, Victor Saldaiio v. Argentina, Report No. 38/99, 11 March 1999, para 22.

83 H.F. and Others (n 81) para 198.
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C/85/D/79/2019 and CRC/C/85/D/109/2019. The latter may be contrasted with H.F. and Others v.
France, which contained a similar fact pattern.

85 See, e.g., Shany (n 48). For a critical approach, see Alice Ollino, ‘The “Capacity-impact” Model
of Jurisdiction and its Implications for States’ Positive Human Rights Obligations’, Questions of
International Law, 31 March 2022.

86 HRC, General Comment No. 36 on Article 6 of the International Covenant of Civil and
Political Rights, on the right to life, Un Doc. CCPR/C/GC/36, 30 October 2018, para 63.

87 HRC, A.S. and Others v. Malta, Communication No. 3043/2017, 28 April 2021, UN Doc.
CCPR/C/128/DR/3043/2017; A.S. and Others v. Italy, Communication No. 3042/2017, 28 April
2021, UN Doc. CCPR/C/130/DR/3042/2017.
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Opinion on the environment and human rights, in which it considered that with regard to
transboundary harm or damage to the environment:

When transboundary harm or damage occurs, a person is under the jurisdiction of the State of origin
if there is a causal link between the action that occurred within its territory and the negative impact
on the human rights of persons outside its territory. The exercise of jurisdiction arises when the State
or origin exercises effective control over the activities that caused the damage and the consequent
human rights violation.38

The CRC adopted this model in its decision in Sacchi and Others v. Argentina and Others,
which concerned the impact of climate change on children’s rights.3

The ECtHR has been more cautious regarding the application of this model.”® In the
Bankovié decision, it expressly rejected a ‘cause-and-effect’ notion of jurisdiction.”! Since
then, it has, however, accepted in a number of cases that jurisdiction can exist outside of the
spatial and personal models of jurisdiction if there are ‘special features’ which justify finding
jurisdiction. This could be seen as a variant of the functional model of jurisdiction. This
variant has, however, hitherto been limited to the procedural aspects of the right to life: in
other words, in the context of a duty to investigate.”> The ECtHR has not defined what such
special features can be in the abstract.

In the Carter v. Russia case, the ECtHR appeared to have taken a step further in adopting
the functional model of jurisdiction. This case concerned the poisoning of Mr Litvinenko by
Russian state agents in the United Kingdom. The ECtHR held this ‘amounted to the exercise
of physical power and control over his life in a situation of proximate targeting.’®®> The Court
thus stressed Russia’s control over a right rather than a person. The poisoning of a person
abroad by state agents is a typical example of a situation in which there would be no jurisdic-
tion based on the spatial and personal models, but in which the functional model does provide
a basis for finding jurisdiction.

Case law of the ECtHR concerning surveillance also suggested that that court was moving
in the direction of accepting the functional model of jurisdiction.’* In its judgment in Wieder
and Guarnieri v. the United Kingdom, the court accepted that the UK exercised jurisdiction

8 JACHR, The Environment and Human Rights (State obligations in relation to the environ-
ment in the context of the protection and guarantee of the rights to life and to personal integrity:
interpretation and scope of Articles 4(1) and 5(1) in relation to Articles 1(1) and 2 of the American
Convention on Human Rights), Advisory Opinion, Inter-American Court of Human Rights Series
A No 23, 15 November 2017, para 104.

89 CRC, Decision adopted by the CRC under the Optional Protocol to the CRC on a communica-
tions procedure in respect of Communication No. 104/2019, CRC/C/88/D/104/2019, 11 November
2021.

90 See Mariaguilia Giuffre, ‘A functional-impact model of jurisdiction: Extraterritoriality before
the European Court of Human Rights’, Questions of International Law, 30 June 2021.
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92 Georgia v. Russia (I) (n 32); Hanan v. Germany [GC], no. 4871/16, 16 February 2021.

93 Carter v. Russia, no. 20914/07, § 161, 21 September 2021.

4 Yuval Shany, ‘Catching Up: The European Court of Human Rights Approximates its Approach
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(2024) 5 European Convention on Human Rights Law Review 1.
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in a situation in which the UK intercepted communications in its territory of persons residing
outside of that territory. It held that interference with the privacy of communications took
place where those communications were intercepted, searched, examined and used and the
resulting injury to the privacy rights of the sender and/or recipient also took place there.”

However, in its decision on admissibility in Duarte Agostinho and others v. Portugal and
32 others of April 2024, the ECtHR rejected a model of jurisdiction based on ‘control over
Convention interests’ put forward by the applicants.”® This case, brought by a number of appli-
cants from Portugal, concerned the effects of greenhouse gas emissions on climate change
and the resultant impact on the applicants’ Convention rights. The Court held that there is no
support in the case-law for a criterion of control over Convention interests as a basis for juris-
diction, leaving aside the particular case-law concerning deprivation of life by State agents (in
what appears to be a reference to the judgment in the Carter case).”” It also considered that
extending extraterritorial jurisdiction on the basis of a criterion of ‘control over the applicants’
Convention interests’ would ‘lead to an untenable level of uncertainty for States.”®

It must be noted that, in general, the precise contours of the functional model at present
remain to be defined.

4.5 Extraterritorial Application of Customary Human Rights Law

The extraterritorial application of customary international human rights law has received little
attention in theory and practice. There is some support in the literature for such extraterrito-
rial application, without the exact scope of such application necessarily being delineated.”®
In general, two approaches seem possible. One is that the extraterritorial scope of application
of customary human rights is the same as the extraterritorial scope of application of human
rights treaties. The second is that the former is different than the latter, either more limited or
more extensive. An example of State practice pointing to a more limited scope of application
of customary human rights is the US Operational Law Handbook, which links the extrater-
ritorial scope of application to whether a human right is of a jus cogens nature or not.!% An
example of State practice pointing to a broader scope of application of customary human
rights is the judgment of the Dutch Court of Appeal in the Nuhanovi¢ case, in which that court
implied that customary human rights rules apply universally.!!

9 Wieder and Guarnieriv. the United Kingdom, nos. 64371/16 and 64407/16, § 94, 12 September
2023.
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5. CONCLUSION

Caution is called for when drawing conclusions on the territorial application of human rights.
There is not necessarily one answer, in the sense that there are a large number of human rights
treaties, and their scope of application may vary. Pronouncements of human rights monitoring
bodies constitute an important source that provides some guidance. They are not conclusive,
however, for a number of reasons. These include the fact that case law is usually concerned
with one specific set of factual circumstances, and the fact that human rights bodies do not
all seem to follow exactly the same approach. Another relevant factor is that the approach of
specific monitoring bodies has not always been consistent, or to put it more positively, has
developed. 192 This is especially the case for the ECtHR.

The case law on jurisdiction in situations in which force is used from a distance is a case
in point. This has led to criticism by States and by some commentators that there is a lack
of foreseeability for the States parties to those treaties.!?® It has also led to calls for a more
coherent approach.

In this sense, the territorial application of human rights treaties is a moving target. Finally,
at least a certain number of States are pushing back against what they perceive as an unwar-
ranted extension of the scope of application of human rights by monitoring bodies.

With respect to customary human rights law, the situation is even less clear. There is lit-
tle State practice and literature that could give guidance on its territorial application. This is
certainly an area that calls for further study.

Nevertheless, it is possible to draw some conclusions from the above. The first is that the
notion of jurisdiction is broadly accepted as the gateway to the territorial application of human
rights. Jurisdiction in the context of human rights does not have the same meaning as that term
has in the context of general international law, although both are primarily linked to a State’s
own territory. A State is presumed to exercise jurisdiction throughout its territory so that its
human rights obligations apply there. This presumption may, however, be rebutted, in which
case the scope of the obligations that a State has may be reduced.

Extraterritorial application of a State’s human rights obligations is exceptional. It appears to
be becoming less so, however, as human rights monitoring bodies gradually expand the scope
of such application. Broadly speaking, it has been accepted that human rights apply extrater-
ritorially when a State exercises control over an area or when its agents exercise control over
an individual. (Only) in the latter category can there be jurisdiction for the purpose of one or
more specific rights but not for others.

The functional model of jurisdiction allows for the broadest extraterritorial application of
human rights. It has been accepted by a number of human rights monitoring bodies and others

102 Mark Gibney, ‘The Historical Development of Extraterritorial Obligations’ in M Gibney and
others (eds), The Routledge Handbook of Extraterritorial Human Rights Obligations (Routledge
2022) 13, 15.

103 See, e.g., Council of Europe Steering Committee for Human Rights, CDDH Report on the
Place of the European Convention on Human Rights in the European and International Legal
Order, CDDH(2019)R92 Addendum 1, 29 November 2019, p. 45, paras. 150-151; Stuart Wallace,
The Application of the European Convention on Human Rights to Military Operations (Cambridge
University Press 2019) 215.
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seem to be following suit, with the ECtHR, however, rejecting a wholesale application of this
model.

It can be concluded that there are commonalities in the approaches of different human
rights monitoring bodies, in particular, to the question of territorial application. This rap-
prochement is stimulated by the dialogue between different monitoring bodies. Such dialogue
finds expression in references to the case law of other bodies. At the same time, human rights
monitoring bodies, especially regional ones, take account of the specific characteristics and
sensitivities of the geographical and political space in which they operate. For this reason, it is
doubtful that a fully uniform doctrine on territorial application of human rights will develop,
at least in the near future.
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