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Chapter1: Introduction

Chapter 1: Introduction

1.1 Introduction

On 27 December 2003, an incident occurred in the context of the military operation by the
Multinational Force Iraq (MNF-I) that turned out to be a major game changer with regard to
the exercise of legal oversight on the use of force by the Netherlands armed forces. On that day
Sergeant-Major of the Royal Netherlands Marines Eric O, while leading a unit that was charged
with providing protection during the salvage of a container on 27 December 2003 in Iraq,
fired a warning shot. The bullet ricocheted off the ground, killing a looter. The Dutch Public
Prosecution Service (PPS) identified Sergeant-Major Eric O. as a suspect and prosecuted him
for disobeying official instructions (dienstvoorschrift) in that he had allegedly used force going
beyond what was permitted by the instructions card on the use of force, or in the alternative,
manslaughter. He was eventually acquitted by both the Military Chamber of the District Court
and the Court of Appeal in Arnhem.’

This criminal case (hereinafter the Eric 0. case) was unique in the history of Dutch military
criminal law.? The criminal investigation, and the turmoil it had caused in the armed forces,
prompted the Ministry of Defence (MOD) to request the Board of Prosecutors General (College
van Procureurs-Generaal) to adopt a Policy Directive (Aanwijzing) concerning the investigation of
incidents involving the use of force by the armed forces. This Policy Directive was adopted in
October2004.3 The case also triggered the government to set up the Borghouts Commission to
evaluate the application of military criminal procedure law in military operations.* Amongst
others, the Commission recommended the MOD to increase awareness among its military
personnel of the fact that the use of force has to be accounted for. Due to the Eric 0. case and
subsequent events, a system was established to exercise legal oversight on the use of force
by the Netherlands armed forces and this system was put into practice in the extraterritorial
military operations that followed.

Legal oversight on the use of force by the armed forces has been a controversial topic, not only
in The Netherlands, but also in the international arena. The United Nations (UN) reiterated
several times that it is important that States monitor their armed forces when conducting
operations and that they constantly assess whether the use of force by its military is lawful.
On the other hand, the UN criticized the decentralized way in which the monitoring and
]

1 Case of Eric O., no. ECLI:NL:RBARN:2004:ARgo029 (District Court 18 October 2004); Case of Eric O., no.
ECLI:NL:GHARN:2005:AT4988 (Court of Appeal Arnhem g4 May 2005).

2 D-J. Dieben and Th. Dieben, When Does War Become Crime? Aspects of the Criminal Case against Eric O. (Nijmegen: Wolf Legal
Publishers, 2005).

3 Letter Board of Prosecutors General of 28 October 2004.

4 H.C.J.L.Borghouts, ‘Evaluatie Toepassing Militair Strafprocesrecht bij Uitzendingen’, 31 August 2006, p. 74.
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assessment generally takes place.> In addition, non-governmental organizations like Human
Rights Watch, Airwars and Amnesty International are focused on whether States exercise legal
oversight on the use of force by their military personnel. Besides arguing that the use of force
must be constantly assessed, these organizations also meticulously monitor the way States
assess the lawfulness of military conduct and do not hesitate to criticize the way the oversight
is exercised and by whom.®

This study traces these international developments by critically reflecting on the set-up of the
legal oversight system on the use of force by the Netherlands armed forces during deployment
abroad. The legal oversight system consists of procedures laid down in policy documents
issued by the PPS and the MOD. These policy documents describe in plain language ‘what’
should be done and ‘how’, but is missing an explanation of ‘why’. The procedures are built on
the general consensus that the use of force by the Netherlands armed forces must always be
accounted for, but they lack reference to a legal framework. Characteristic in this regard are
the latest revisions in the Netherlands Defence Doctrine. Until 2019 this doctrine described the
fundamental principle of legitimacy as a principle that requires that military operations must
always have basis in law (rechtsbasis) and that the armed force, once deployed, must comply
with the ground rules (rechtsregimes). Both elements of the legitimacy principle received a fair
amount of attention in the doctrine.” In 2019, the doctrine was revised and accountability
was added to the principle as a third element with the brief explanation that “a commander
has accountability in relation to the matter of legitimacy”.® The doctrine was revised again in
early 2025 and it no longer mentions the principle as such, but does set out the international
legal framework within which military action takes place. The elements of ‘basis in law’ and
‘ground rules’ are addressed within that framework. However, the element “accountability”
has disappeared and its doctrinal basis was thus short-lived.®

Although the MOD and the Netherlands armed forces vocally profess accountability through
words and give it flesh and bones through procedures, they do notarticulate thataccountability
is inextricably linked to the legal framework within which military action takes place; that
accountability is part and parcel of the legitimacy principle. At least, the military procedures
do not show this awareness. The only link regarding accountability to international law is to

|
5 Ph. Alston, ‘Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions’ (Human Rights Council,
28 May 2009), §49.

6 ‘De Nederlandse luchtaanval op Hawija, Irak; Wat is er gebeurd?’, Amnesty International (blog), https://www.amnesty.
nl/de-aanval-op-hawija (accessed 21 February 2025); ‘Netherlands Airstrikes in Iraq and Syria: Towards improved
transparency and public accountability’, Airwars (blog), 2016, (accessed 21 February 2025); https://airwars.org/wp-content/
uploads/2018/11/The-Netherlands-Syria-strikes-and-transparency.pdf; ‘After Hawija: Dutch Ministry of Defence maps
route forward’, Airwars (blog), 22 April 2022, https://airwars.org/news/after-hawija-dutch-ministry-of-defence-maps-
route-forward/ (accessed 21 February 2025).

7  The principle has no solid foundation in doctrine, see P.A.L. Ducheine, ‘Krijgsmacht, Geweldgebruik & Terreurbestrijding’
(Amsterdam, University of Amsterdam, 2008), p. 27.

8 Netherlands Defence Academy, Netherlands Defence Doctrine (The Hague: Defence Staff, 2019).

Defensiestaf, Nederlandse Defensie Doctrine (Den Haag, 2025).

=}



Chapter1: Introduction

be found in PPS Instruction 2023 issued by the PPS where reference is made to the European
Convention on Human Rights (ECHR).

Ultimately, this study attempts to enhance legal awareness by placing the current procedures
as regards legal oversight on the use of force by the Netherlands armed forces in a conceptual
and international law framework. For the conceptual framework, this study draws on the
concept of the rule of law. For the international law framework, attention is focused on
the law of armed conflict (LOAC) and human rights law (HRL). As regards the latter field of
international law, the focus is on the International Covenant on Civil and Political Rights
(ICCPR) and the ECHR.

1.2 Mainresearch question

As explained in the above, the Eric 0. case activated the development of a reporting and
investigation procedure which allows the MOD and the PPS to exercise legal oversight on
the use of force by the Netherlands armed forces. In the following years, military operations
and incidents that have occurred in that context have been the driving force for the evolution
of the legal oversight system. Thus, the legal oversight system has been applied in the
Netherlands for many years now, but a question that has received insufficient attention in
the Netherlands to date is what requirements international law imposes on a legal oversight
system and whether the system meets these requirements. This study serves the purpose of
answering these questions and by doing so aims to fill a void in the understanding of the legal
framework within which the reporting and investigation procedures with regard to the use
of force by the Netherlands armed forces are applied. To this end, this study focuses on the
following question:

To what extent does the legal oversight system with respect to the use of force by the Netherlands armed forces
adequately conform to the rule of law, considering the obligations and standards set by international law and
to the extent it falls short, how can it be improved?

The answer to the central question is constructed by answering five underlying questions.
These sub-questions are:

1. How has the legal oversight system concerning the use of force by the Netherlands armed forces
evolved to its current status?

2. How does legal oversight relate to the concept of the rule of law?

3. What obligations and standards does the law of armed conflict impose on States concerning legal
oversight on the use of force by the armed forces?

4. What obligations and standards does human rights law impose on States concerning legal oversight
on the use of force by the armed forces?
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5. How can the legal oversight system concerning the use of force by the Netherlands armed forces
be assessed in view of the concept of the rule of law and the applicable international normative
framework?

The examination of the central question is divided in three parts. Each part focuses on one or
more of the aforementioned sub-questions.

The first part is formed by Chapters 2 and 3. Chapter 2 focuses on the first sub-question and
explains how the legal oversight system is organized in the Netherlands and clarifies how it
has developed over the years. This chapter forms the basis of this study around which a legal
framework is built in Part 2. It describes the reporting and investigation procedures used by
both the MOD and the PPS and how these procedures interrelate. After having explained how
the legal oversight system is organized, the chapter then moves on to pointing outa number of
elements that are related to the legal oversight system and which have been subject to debate
in Dutch parliament. Chapter 3 then moves on to examine the second sub-question on how
the legal oversight relates to the concept of the rule of law. It aims to unravel the fundamental
framework within which the legal oversight system, with its reporting and investigation
procedures, is set up. First, the concept as such is discussed, followed by a an examination
of the principle of legality and the notion of accountability. The knowledge gained is then
projected onto the current legal oversight system on the basis of which accountability
mechanisms are identified.

Chapters 4 and 5 make up the second part of this study and examine the obligations and
standards which international law imposes on States with respect to the exercise of legal
oversight on the use of force by the armed forces. Hence, these chapters focus on the third
and fourth sub-questions. Chapter 4 aims to describe and analyse the framework on legal
oversight as provided by the LOAC, whereas the latter chapter serves a similar purpose with
respect to HRL. These chapters examine the obligations that apply to States and explore when
the use of force by members of the armed forces should be reported and investigated and what
standards should be observed in doing so.

The thirdand final partof this study elaborates on the fifth sub-question how the legal oversight
system concerning the use of force by the Netherlands armed forces should be assessed in
view of the findings with respect to the concept of rule of law and the applicable international
normative framework. Chapter 6, using the findings from the previous chapters, identifies
elements of the current legal oversight system that trigger further analyses. This analysis then
provides the basis for answering the main research question in chapter 7.
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1.3 Research scope

This study revolves around oversight as a sublevel of the notion of accountability, a notion
which is considered an essential part of the rule of law, but at the same time is also perceived
as a complex part that can be approached from different angles giving it a different meaning.
As Mulgan puts it: “[...] ‘accountability’ is a complex and chameleon-like term [...]”."® The
complexity is partly driven by the multitude of standards of accountability identified in the
literature, forms of accountability that all have a different focus.” Therefore, it is important to
clarify the meaning in which the term is used in this study.

The focus of this study is on legal accountability, more specifically, the accountability of
the Netherlands armed forces to the law. This perspective requires further delineation, as
accountability to the law can itself have multiple meanings. It can be used to denote acts or
omissions that constitute a breach of international or national law as a result of which a State
can be held responsible or members of the armed forces could be convicted under criminal
law. Accountability can also be approached from the perspective of tortious liability for
injurious consequences arising out of acts or omissions not involving a breach of any rule of
international or domestic law. In addition, it can be used as a monitoring process that brings
an act or omission to the surface which in turn activates tortious liability or State or individual
(criminal) responsibility.” Thus said, the term accountability can be divided in three levels:
the responsibility level, the liability level and the monitoring level."

Where reference is made to the term accountability in this study, the term is used in the
sense of accountability as a monitoring process or oversight mechanism. In other words, the
set-up in the Netherlands of the legal oversight procedure regarding the use of force by the
Netherlands armed forces will be explored.

Furthermore, this study is limited to the modus operandi regarding legal oversight on the use of
force within the armed forces where, prompted by the dual character of the oversight system,
the role of the PPS is also included. By further narrowing down the research direction, it ends
up with two instruments that make the legal oversight system regarding the use of force by
the Netherlands armed forces work, which are the reporting procedure and the investigation
procedure(s). These two instruments are the focus of this study.

|

10 R.Mulgan, ““Accountability”: an ever expanding concept?’, Public Administration 78, no. 3, p. 555.

1 A. Schedler, ‘Conceptualizing Accountability’, in The Self-Restraining State; Power and Accountability in New Democracies, ed. A.
Schedler and others (London: Lynne Rienner Publishers, 1999), p. 22; M. Bovens, ‘Analysing and Assessing Accountability:
A Conceptual Framework’, European Law Journal 13, no. 4 (July 2007), p. 455.

12 Committee on Accountability of International Organisations, ‘Taipei Conference’ (International Law Association, 1998), p.
601.

13 Committee on Accountability of International Organisations, ‘Berlin Conference’ (International Law Association, 2004), p.
224.
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In sum, this study does not focus on the obligations and the set of standards for the behaviour
of member of the Netherlands armed forces (substantive obligations), but on the mechanism
that is set up to exercise legal oversight on their behaviour (procedural obligations).'

1.4 Terminology

Accountability within the meaning of a legal oversight system is at its core about receiving and
assessing information. Reports serve as a lubricant to keep this system working properly as they
provide insight into the how, what and why of the use of force; they help the commander and
other responsible parties to assess the lawfulness and decide whether and, if so, what follow-
up steps should be taken.'> The assessment of the report may then trigger an investigation.
The resulting information will be used again to decide whether follow-up steps are necessary.

Terms like ‘accountability’, ‘monitoring” and ‘oversight’ are closely related, but have a
different connotation depending on the perspective from which the term is approached. The
term ‘accountability’ takes as a starting point the perspective of the person who has used a
power (accountor), whereas the terms ‘monitoring’ and ‘oversight’ take the perspective of the
organisation (accountee) that monitors the actions of the accountor.’ This study adopts the
perspective of the accountee.

In this study the term ‘exercising legal oversight’ is used within the meaning of critically
monitoring or controlling events during a military operation, more specifically the use of
force, from a legal point of view. In this context, the terms ‘exercising oversight’, ‘monitoring’
and ‘controlling’ are considered synonymous.

The terms ‘oversight’ and ‘investigation’ are closely linked, but have a different meaning.
For this study oversight is regarded as a more passive act of evaluating more or less general
information about the use of force following a report. The term ‘investigation’, on the other
hand, implies an active posture with the aim of uncovering more detailed information in
order to be able to make an informed decision on the necessary follow-up steps with regard
to force that has been used.

|

14 M. Bovens, ‘Two Concepts of Accountability: Accountability as a Virtue and as a Mechanism’, West European Politics 5, no. 33
(2010), p. 949.

15 Committee on Accountability of International Organisations (n 12), p. 600; Committee on Accountability of International
Organisations, ‘London Conference’ (International Law Association, 2000), p. 880; Committee on Accountability of
International Organisations (n 13), p. 235.

16 M.A.P. Bovens, ‘Publieke Verantwoording: Een Analysekader’, in Publieke Verantwoording, ed. W. Bakker and K. Yesilkagit
(Amsterdam: Boom Uitgevers, 2005), p. 28.
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Summarized, in the context of this study legal oversight is understood as the system of
reporting, investigating and assessing the use of force by the Netherlands armed forces as to
make sure the use of force was lawful and whether follow-up steps are required.”” The first
level of accountability can be visualised as follows.
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1.5 Methodology

As the central question is reflective in nature, first the current legal oversight system regarding
the use of force by the Netherlands armed forces will be described. Chapter 2 serves this
purpose. This chapter also discusses the origin of the system and its development in order to
gain a better understanding of it. For the explanation of the legal oversight system regarding
the use of force by the Netherlands armed forces, the policy documents issued by the PPS (PPS
Instruction 2023) and the MOD (Instruction CDS-300, Directive SG-014 and Directive SG-989)
have been used as a benchmark.

Inaddition to studying the publicly accessible PPS Instruction 2023, a desktop research method
is used to examine the scarce academic resources relating to the content of this document,
consisting of book chapters and journal articles, which are mainly descriptive in nature. The
research for this chapter also included parliamentary proceedings (kamerstukken) that refer
directly or indirectly to the PPS Instruction. Although these resources predominantly touch
on the previous version of PPS Instruction 2023, these references are useful as the premise and
the procedures based on it are unaltered.

|
17 The Cambridge Dictionary defines the term oversight as “systems or actions to control an activity and make sure that it is
done correctly and legally”. See, https://dictionary.cambridge.org/dictionary/english/oversight.
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Contrary to the PPS Instruction 2023, the Instruction CDS-300, Directive SG-014 and Directive
SG-989 constituting the oversight framework within the MOD and the Netherlands armed
forces are not publicly accessible. However, the procedures are described in general terms in
legal journals, reports and parliamentary proceedings. As a military legal advisor, the author
has access to the documents and to gain more insight, previous versions were also looked
at. For this, limited archival research has been conducted. Furthermore, this chapter draws
on the author’s personal knowledge and experience of working with the legal oversight
system in roles as a legal advisor within the armed forces (Royal Netherlands Army and Royal
Netherlands Air and Space Force) and the PPS.

The second part of Chapter 2 touches on a number of topics that, although raised in
parliamentary proceedings on other military-related issues, have a relationship with the
present study. For these written discussions between the government and parliament, both
the Lower House (Tweede Kamer) and Upper House (Eerste Kamer), and relevant verbatim reports
of parliamentary meetings were examined. The purpose of these topics being described in this
chapter is to provide input for reflection in Chapter 6.

Central to Chapter 3 are the concept of rule of law and the notion of accountability. This
chapter aims to clarify that the legal oversight system which is established by means of the
documents discussed in Chapter 2 has a theoretical basis in the broad concept of the rule
of law."® Again, this chapter is the result of on-desk research of academic resources dealing
with both themes. The study of the concept of rule of law is primarily based on academic
books and journals. Although the concept encompasses a wide range of sub-themes, given
the central subject of this study, the analysis of the recourses is confined to the principle of
legality. In addition to legal literature, reports from international and national organisations
and working groups about the concept of the rule of law have been consulted in order to
understand how this concept is understood and applied in a wider (social) context. Closely
related to the principle of legality is the notion of accountability. To study this notion,
a small detour is taken outside the legal domain into academic literature and reports that
approach the subject from a public administrative perspective. From the literature studied,
the conceptual framework of accountability arrangements, mechanisms and regimes is
distilled and subsequently projected onto the legal oversight system as described in Chapter 2,
followed by an identification of the accountability arrangements in the military domain. From
this, a military accountability regime is deducted consisting of an internal and an external
mechanism: the military accountability mechanism and the law enforcement mechanism.

Having described the legal oversight system regarding the use of force by the Netherlands
armed forces and its development over the years, and having transposed the system to a
military accountability regime, Chapters 4 and 5 outline the international legal framework

|
18 J.M. Smits, The Mind and Method of the Legal Academic (Cheltenham: Edward Elgar, 2012), p. 32.
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to which the military legal accountability regime will be mirrored in Chapter 6. Chapter 4
covers the framework of LOAC, while Chapter 5 deals with HRL. The purpose of these chapters
is to gain insight into how the legal oversight system can be linked to LOAC and HRL, with
a particular focus on the two instruments that underpin the current legal oversight system:
reporting and investigation.

Both areas of international law are approached in a fairly traditional manner using a doctrinal
legal research method to identify and interpret the obligations that States have under LOAC
and HRL with regard to exercising legal oversight on the use of force by their armed forces.™
The same method is used to identify the standards that States are expected to adhere to when
implementing the identified obligations. In other words, Chapters 4 and 5 aim at identifying,
analysing and synthesising the relevant rules in LOAC and HRL concerning the duties with
respect to legal oversight.*°

With regard to the use of sources, reliance was placed on international treaties, as set out
in Article 38 of the Statute of the International Court of Justice. The research in Chapter 4
is based on the four Geneva Conventions of 1949 and the two Additional Protocols of 1977.
While LOAC encompasses more conventions, this study has focused on the aforementioned
conventions and protocols because they form the core of LOAC and the rules they impose are
central to the planning and execution of military operations during armed conflicts, as well as
guiding the Netherlands armed forces outside of such conflicts.*’ The rules of the conventions
and protocols are interpreted in accordance with the rules set out in Articles 31 and 32 of the
Vienna Convention on the Law of Treaties. ** With due regard to Article 38 of the Statute of
the International Court of Justice, considerable reliance has been placed on the authoritative
ICRC commentaries as well as academic books and journals in order to develop a better
understanding of the scope and meaning of the relevant rules. LOAC differs from HRL in that
itimposes obligations on State Parties as well as commanders. In addition to examining treaty
texts and authoritative literature, the study of commanders’ responsibilities with respect to
exercising oversight also considers case law of the International Criminal Tribunal for the
Former Yugoslavia (ICTY) and the International Criminal Court (ICC).

The examination of HRL as regards the obligations and standards set on exercising legal
oversight is based on the ICCPR and the ECHR. Although the general comments on the ICCPR
drawn up by the Human Rights Committee are not legally binding, they carry considerable

|
19 S.Egan, ‘The Doctrinal Approach in International Human Rights Law’, in Research Methods in Human Rights, ed. L. McConnell
and R. Smith (London: Routledge, 2018), p. 25.

20 T.Hutchinson, ‘Doctrinal Research; Researching the Jury’, in Research Methods in Law, ed. D. Watkins and M. Burton, 2nd ed.
(London: Routledge, 2018), p. 13.

21 Netherlands Defence Doctrine (n 8), p. 49.

22 ‘Vienna Convention on the Law of Treaties’, Treaty Series, vol 1155, 23 May 1969.
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weight in academic and judicial circles.? For this reason, these documents have been used as
a starting point for the identification and the interpretation of the obligations and standards
with respect to exercising legal oversight following from the ICCPR.

When it comes to the ECHR, the ECtHR’s case law and legal scholars’ critical reflections on
these judgments have been given significant weight. This case law is of great importance
because the judgements are legally binding and the legal oversight system in the Netherlands
has already come to the Court’s attention twice.>* Furthermore, attention is drawn to the case
law because the Court has had to rule on a number of cases involving investigations conducted
during military operations in which the Netherlands participated.>

To understand the obligations and standards arising from LOAC and HRL, this study also
draws on soft law instruments, e.g. the Minnesota Protocol on the Investigation of Potentially
Unlawful Death and the Guidelines on Investigating Violations of International Humanitarian
Law. Although Article 38 of the Statute of the International Court of Justice does not recognise
these instruments, they are useful for interpreting the applicable obligations and standards
and providing guidance with respect to exercising legal oversight in practice.?®

Chapter 6 consolidates the insights gained from the previous chapters, comparing the legal
oversight system with the international legal framework within which it functions. The aim is
to ultimately answer the central question of this study: is the legal oversight system adequate,
given the obligations and standards imposed on the Netherlands by the LOAC and HRL?

This part of the study is evaluative in nature. However, the focus is on the legal oversight
system as set out in the policy documents, rather than on the law itself. The critical stance
adopted here is not intended to undermine the established structure of the legal oversight
system, but rather to demonstrate how its components can or should be understood from
a legal perspective. In this context, several components of the legal oversight system have
been selected for further analysis. This selection is not based on specific criteria, but is largely
due to an examination of various other oversight mechanisms with which members of the
Netherlands armed forces may be involved. Combined with the findings of the previous
chapters, the insights gained from this examination have prompted the discussion topics in

|

23 F.Tan, TheDutyto Investigatein Situations of Armed Conflict, Leiden Studies on the Frontiers of International Law 11 (Leiden: Brill
Nijhoff, 2023), p. 23.

24 CaseofJaloudv.the Netherlands, Application no. 47708/08 (European Court of Human Rights 20 November 2014); Case of
Mustafi¢-Muji¢ and others v. the Netherlands, Application no. 49037/15 (European Court of Human Rights 30 August 2016).

25 Caseof Al-Skeiniand othersv. the United Kingdom, Application no. 55721/07 (European Court of Human Rights 7 July 2011);
Case of Hanan v. Germany, Application no. 4871/16 (European Court of Human Rights 16 February 2021).

26 N.Melzerand G. Gaggioli Gasteyger, ‘Conceptual Distinction and Overlaps Between Law Enforcement and the Conduct of
Hostilities’, in The Handbook of the International Law of Military Operations, ed. T.D. Gill and D. Fleck, 2nd ed. (Oxford University
Press, 2015), p. 25; A. Margalit, Investigating Civilian Casualties in Time of Armed Conflict and Belligerent Occupation; Manoeuvring
Between Legal Regimes and Paradigms for the Use of Force, International Humanitarian Law Series 54 (Leiden: Brill Nijhoff, 2018),
p.49; Tan (n 23), p. 25.
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Chapter 6. Ultimately, this discussion provides a comprehensive answer to the central research
question and offers a more theoretical underpinning of the legal oversight system regarding
the use of force by the Netherlands armed forces.

1.6 Relevance

This study contributes to existing research on the legal duty for States to exercise legal oversight
on the use of force by their armed forces. In this respect, it is noted that this study scrutinises
the implementation of the aforementioned legal duty with regard to both unlawful and lawful
use of force by the armed forces.

In existing research, State legal oversight procedures are sometimes taken into consideration.
The focus of most of the existing research, however, is on procedures that are applied in
common law countries.*” An exception to this is the comparative survey conducted by the
Turkel Commission as it provides an account of inter alia the German and Dutch procedure
concerning legal oversight on use of force by the military.?® However, the Turkel survey does
not provide an analysis of the Dutch procedure as regards the question whether it conforms
to the obligations under international law and meets the required standards. This study goes
beyond existing research by focusing on the legal oversight procedures in the Netherlands. As
such, this study builds on the comparative survey conducted by the Turkel Commission.

The academic value of this study stems from the fact that the legal oversight system in the
Netherlands differs from oversight mechanisms used in other countries because of its dual
character. Although the Netherlands armed forces have a primary responsibility ensuring that
its personnel adheres to the law, a responsibility is also conferred upon the PPS. Therefore,
reports on the use of force are not only shared with the Commander of the Armed Forces
(Commandant der Strijdkrachten),*® but also with the PPS.

The current system on legal oversight originates from the previously mentioned Eric 0. case.
Since its establishment in 2004, it has been applied in various operations varying from

|

27 M.N. Schmitt, ‘Investigating Violations of International Law in Armed Conflicts’, Harvard National Security Journal 2 (2011),
p. 56-82; A.M.L. Tan, ‘The Duty to Investigate Alleged Violations of International Humanitarian Law’, N.Y.U. Journal of
International Law and Politics 49 (2016), pp. 228-236. Margalit (n 26), pp. 7-8.

28 ‘Second Report: Israel’s Mechanisms for Examining and Investigating Complaints and Claims of Violations of the Laws
of Armed Conflict According to International Law’ (Turkel Commission, February 2013), pp. 887-941. In 2011, the Israeli
government was under international pressure to set up an independent investigation into the legality of the Israeli Gaza
flotilla raid and the use of force during this raid. The Israeli government ordered the Turkel Commission to study the Israeli
oversight mechanism and to answer the question whether the this mechanism upholds the Israeli obligations pursuant
to the rules of international law. As part of the examination, the Turkel Commission conducted a comparative survey and
examined the legal oversight mechanism used in six countries, including the Netherlands.

29 The Netherlands Defence Doctrine uses the term ‘Chief of Defence’. In this study, however, the term ‘Commander of the
Armed Forces’ is used as this term clearly denotes a military commander whereas ‘Chief of Defence’ could be either civilian
or military.
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counter-piracy operations to combat operations in Afghanistan and air operations in Iraq and
Syria. However, so far Dutch legal scholars have not paid much attention to the legal oversight
system, much less providing an extensive legal analysis. This study aims to fill that gap.

The practical legal value of this study lies in the duty for States to comply with its legal
obligations, which is perhaps most compelling in the context of military operations involving
the use of (potentially) lethal force.3® Since the Netherlands armed forces are increasingly
involved in overseas military operations, the adequacy of the legal oversight system has
become more important. Aspects of this system have been challenged before the ECtHR in
the Jaloud case and the Mustafi¢-Muji¢ case.>' With these court cases in mind, and assuming that
the legal oversight system may be questioned again in the foreseeable future,? it is relevant
to conduct this study.

We are on the eve of possible military operations against conventional armed forces in a large-
scale armed conflict. Undoubtedly, this will affect the way in which the use of force is reported
and in which cases an investigation is initiated. A more conceptual legal approach can help to
develop a vision and further development of the current legal oversight system.

Finally, this study also has military relevance. The former Netherlands Defence Doctrine
stressed the importance of taking into account LOAC and HRL when planning and executing
military operations and that it cannot be detracted from at any time.? This study takes the
position that legal oversight is an integral part of planning and executing military operations
and that it reinforces the legitimacy of military operations. By doing so, legal oversight
contributes to the strategic success of the overall mission. In other words, weak elements in
the legal oversight system can negatively affect mission accomplishment.

|

30 Schmitt, (n 27), p. 34.

31 Case of Jaloud v. the Netherlands (n 24); Mustafi¢-Muji¢ and others v. the Netherlands (n 24).
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Chapter 2: Legal oversight on the use of force by the Netherlands armed forces

Chapter 2: Legal oversight on the use of force by the Netherlands
armed forces

2.1 Introduction

Central to this study is the system by which legal oversight is exercised on the lawfulness of
the use of force by Netherlands armed forces. This chapter provides the basis around which
the conceptual and international legal framework is built in the following chapters.

The legal oversight system in the Netherlands is characterised by two mechanisms which,
although applied by different governmental entities, are linked to each other. On the one
hand there is a mechanism used by the MOD consisting of a reporting and investigation
procedure and on the other hand there is a mechanism used by the PPS. This chapter
describes both mechanisms and provides insight into their development and associated
discussions. Since the mechanism used by the MOD is strongly influenced by the development
of the investigation procedure of the PPS, the latter procedure and its development will be
examined first, followed by an examination of the military procedures.

Since the PPS plays an important role with respect to the developments concerning legal
oversight on the use of force by the military, it is useful to briefly clarify its position in the
Dutch legal system and its relation to the Netherlands armed forces. This will enhance the
understanding of the functioning of the oversight mechanism of both the MOD and the PPS.
Therefore, before describing the two mechanisms and their development, this chapter starts
with a brief explanation of the set-up of the military judicial system in the Netherlands.

As already mentioned at the introduction of this study, the Eric 0. case in 2004 triggered
the development of the current legal oversight system. Notwithstanding the fact that the
focus in this chapter is on the developments which took place in the years after 2004, this
chapter makes limited reference to events that took place prior to the Eric 0. case insofar as it
contributes to underpinning the answer to the central question of this study.

Considering the above, this chapter is structured as follows. Section 2 briefly describes the
Netherlands military judicial system. Following this description, section 3 explains the
development and the outlines of the policy and procedure used by the PPS in relation to
conducting investigations into the use of force by the Netherlands armed forces. Section 4
follows the same approach, but focuses on the policy and procedures applied by the MOD.
Then, Section 5 addresses three issues that have been discussed in Parliament and which may
affect the effectiveness of the legal oversight system. Finally, Section 6 provides a concluding
summary.
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2.2 Military judicial system

Three entities play a central role in the legal oversight system, namely the commander,
the PPS and the Royal Military Constabulary (RMC, Koninklijke Marechaussee). This paragraph
provides a brief description of the their position in the military justice system and explains
their interrelationship. It also concisely addresses the role of the Military Chamber of the
Court of Appeal in the process of exercising legal oversight.

2.2.1 Public Prosecution Service

Historically, the decision-making authority regarding the investigation and prosecution of
military personnel for criminal offenses was vested within the Netherlands armed forces.
The task of the civilian PPS was limited to giving advice on that matter and to present the
case to the court martial.3* In 1991, however, the military justice system made a ‘civil swing’
by abolishing military courts and the court martial procedure and integrating the military
justice system into the civilian criminal justice system.3* As such, the military justice system
in the Netherlands could be described to some extent as a hybrid civilian/military system,
with the former element predominant.3®

Under the integrated system, the Military Chamber of the District Court and the Court of
Appeal in Arnhem have exclusive authority over offences committed by members of the
armed forces.3” Since the Code of Criminal Procedure (Wetboek van Strafvordering) links the
jurisdiction of the PPS to the District Court’s jurisdiction, the PPS at the District Court in
Arnhem is charged with the prosecution of criminal offences committed by members of
the Netherlands Armed Forces.?® Like other prosecutor’s offices within the PPS, the Military
Affairs Section of the PPS in Arnhem is part of the Ministry of Justice and Security and
occupies an independent position within it.3° The Military Affairs Section consists of civilian
prosecutors and supporting staff, a liaison officer from the RMC and liaison officers from
the military legal service of the armed forces. All three liaison officers have a military status.

34 J.J.M. Van Hoek, ‘Military Criminal Justice in the Netherlands; the “Civil Swing” of the Military Judicial Order’, in Military
Justice in the Modern Age, ed. A. Duxbury and M. Groves (Cambridge University Press, 2016), pp. 226-227.

35 Van Hoek (n34), pp. 221-224;

36 Turkel Commission (n 28), p. 889.

37 Turkel Commission (n 28), p. 915; Van Hoek, (n 34), pp. 224-225.
38 Article 124 of the Judicial Organization Act.

39 The Minister of Justice and Security is politically accountable for the policy of the PPS and can be held responsible for
intervening or failing to intervene in this policy. Hence, the independence of the PPS is not absolute. See P.J.P. Tak, The
Dutch Criminal Justice System (Wolf Legal Publishers, 2008), p. 51.
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Based on the Judicial Organization Act (Wet op de rechterlijke organisatie), the PPS has the
monopoly over initiating and conducting criminal prosecutions within the Dutch criminal
justice system.° This task is formally assigned to the PPS by the Code of Criminal Procedure
and the Police Act 2012 (Politiewet 2012).4' By law, the PPS may be given tasks outside the scope
of criminal law.#

2.2.2 Royal Military Constabulary

The PPS is ultimately responsible for all criminal investigations.** Criminal investigations
concerning members of the Netherlands Armed Forces are conducted by the RMC, a branch
of the Netherlands armed forces which is assigned by law to carry out police duties for the
Netherlands armed forces.4* In their capacity as military police investigators, the RMC is
subordinated to the PPS.%>

2.2.3 Role of the Commander

Due to the system change in 1991, the Netherlands armed forces no longer have any judicial
powers concerning the investigation or prosecution of criminal offences committed by
military personnel.4® What is left is a reporting duty and an advisory role. The law obliges
commanders to report criminal offences that have been committed by their subordinates
to the RMC.% Furthermore, commanders can provide advice to the PPS in relation to the
interests of the armed forces.%® The basis for this advisory role can be traced to the design of
the military criminal justice system, but is not legally formalised.*°

40 Article 148 of the Code of Criminal Procedure; Tak (n 39), p. 47.
41 Article g of the Code of Criminal Procedure; Article 12 of the Police Act 2012.

42 Basedon the Civil Code, the PPS, for example, supervises legal persons for the purpose of maintaining public order. Think
of motorcycle clubs carrying out subversive activities.

43 Tak(n39), p.48.

44 Article g of the Police Act 2012.

q5 Turkel Commission (n 28), p. 917.

46 Foranexemption, see Article 59 of the Code of Military Criminal Law.

47 Article 78 of the Code of Military Discipline; Article 162 of the Code of Criminal Procedure.
48 Van Hoek (n34), p. 228; Turkel Commission (n 28), pp. 918 and 922.

49 ‘Parliamentary proceedings’, Pub. L. No. 17 804, 1985-1986 10, p. 6; ‘Parliamentary proceedings’, Pub. L. No. 17 804, 1987~
1988 23, p. 8.
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2.2.4 Military Chamber of the Court of Appeal

The PPS is a civilian entity and has sole authority over initiating and conducting
prosecutions. In doing so, it employs the expedience principle, meaning that the PPS has
no legal obligation to prosecute criminal offences. When the PPS decides not to prosecute
a member of the Netherlands armed forces, or does not pursue further investigation, then
anyone with a direct interest (rechtstreeks belanghebbende) may, based on Article 12 of the Code
of Criminal Procedure, lodge a written complaint with the Military Chamber of the Court of
Appeal Arnhem-Leeuwarden, popularly referred to as the ‘Article 12-procedure’. The Court
of Appeal may then order the PPS to initiate a prosecution in respect of the fact to which
the complaint relates if the Court finds that a prosecution ought to have been brought or
pursued to a conclusion.>°

The Judicial Organization Act provides that the benches of the Military Chamber of the
Arnhem-Leeuwarden Court of Appeal shall consist of two civilian judges and one military
member.>' The military members of the Military Chamber of the Arnhem Court of Appeal
participate by law as judges on an equal footing with their civilian colleagues and are subject
to the same duties of confidentiality, functional independence and impartiality as the
civilian judges.>* The military members are appointed by Royal Decree (Koninklijk Besluit) after
nomination by the Minister of Justice and Security in agreement with the MOD.53

2.3 Legal oversight by the Public Prosecution Service

The policy and procedures that the PPS currently applies with regard to the use of force by the
Netherlands armed forces, is largely based on the oversight system that the PPS had applied
until 2022 with respect to the use of firearms by police officers.

It was standard procedure for the PPS to investigate any event involving the use of firearms
by police officers, but in the year 2000 the PPS implemented a major procedural change.
Until then, during the investigation, police officers under investigation would have the legal
status of a suspect. In 2000, however, the PPS decided that police officers who had used their
firearm would no longer be considered a suspect during the investigation if there were no
immediate indications that they had committed a criminal offence.>*

|
50 Article12i of the Code of Criminal Procedure.

51 Article 68 of the Judicial Organization Act.
52 Article 68 of the Judicial Organization Act.
53 Article g of the Code of Military Criminal Procedure.

54 J. Timmer, ‘Politiegeweld; Geweldgebruik van en tegen de politie in Nederland’ (Amsterdam, Vrije Universiteit, 2005), p.
194. The rationale behind this policy change was that it could not have been the legislator’s intention to provide police
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This change of legal status triggered the Royal Netherlands Army in 2001 to request the PPS
in Arnhem to grant military personnel a similar position when their actions involving use
of force were the subject of an investigation. However, the PPS saw no reason to grant this
request arguing that members of the armed forces under investigation would be better off
legally with the status of suspect.>

Shortly after the start of the criminal investigation in the Eric 0. case and due to the uproar it
had caused within the military ranks, the Minister of Defence asked the Minister of Justice
to set up an investigation procedure for military personnel similar to the procedure for
investigating the use of force by police officers.>® This request was granted and in October
2004 the PPS issued a Directive®” establishing an investigation procedure tailored to the
armed forces.>® The PPS Directive 2004 was amended in 2006 and most recently in 2023. The
PPS Directive 2004 and subsequent directives are successively discussed in this section.

2.3.1 PPS Directive 2004

The investigation procedure was based on the basic premise that in the event of an
investigation into the use of force during a military operation, members of the armed forces
involved would initially be interviewed as witnesses rather than suspects, unless evidence
emerged that a criminal offence had been committed.> The ratio behind this premise was
that it was considered unfair to treat members of the armed forces as suspects when there
was no reason to suspect that they had violated the powers vested in them while executing
their task. The directive envisioned a generic procedure applicable in all types of military
deployment.5°

The purpose of the investigation was to establish whether the use of force was in accordance
with the soldiers’ instructions on the use of force and if not, whether the soldiers could
successfully invoke a ground for excluding criminal responsibility.®’

officers with a firearm and to give them the power to use it only to hold them criminally accountable if they actually used
their firearm in the course of carrying out their duty.

55 P.A.L. Ducheine and G.F. Walgemoed, ‘Militairen na “rake zaken”: de strafrechtelijke positie van militairen na functioneel
geweldgebruik’, Militair Rechtelijk Tijdschrift, no. 7 (2004), p. 323.

56 P.A.L. Ducheine and G.F. Walgemoed, ‘Militair functioneel geweld en de positie van militairen na “rake zaken™, Militaire
Spectator174 (2005), p. 48.

57 PPS Directives have legal effect and are published in the Official Gazette (Staatscourant).

58 Ducheineand Walgemoed (n 56), p. 49; ‘Parliamentary proceedings’, Pub. L. No. 29 200X, 2003-2004 84. Notwithstanding
the standpoint the PPS in Arnhem had adopted, in its correspondence with the Royal Netherlands Army earlier, the PPS
stressed that the Policy Directive did not entail a change of policy, merely a clarification of standing policy.

59 Ducheine and Walgemoed, (n 56), pp. 49 and 65.

60 Ducheine and Walgemoed (n 56), p. 50. PPS Directive 2004 referred to military rescue operations, surveillance of military
objects and peacekeeping operations. Also see, M.M. Dolman and others, ‘Functioneel geweldgebruik in internationale
operaties: een spiegel van rechtspraktijk en praktijk’, Militair Rechtelijk Tijdschrift, no. 10 (2010), p. 417.

61 Theinstructions on the use of force for the Netherlands armed forces are laid down in rules of engagement and, derived
therefrom, in aide memoires and/or soldier’s cards.
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Members of the armed forces would henceforth be designated as witnesses and informed
that they did not need to answer questions if they would incriminate themselves by doing so.
Only when there was doubt about the lawfulness of the use of force would they be designated
as suspects. The directive implied that the commander would inform the RMC who in turn
had to forward the information to the PPS. PPS Directive 2004 allowed the PPS to seek advice,
but did not include guidelines in that respect. Although the directive did not explicitly state
thatevery incident involving use of force would give rise to an investigation, practice showed
that the PPS initiated an investigation each time military personnel had used force.®

Early in 2005, the Dutch government allocated a Special Forces unit in support of the US
Operation Enduring Freedom (OEF) in Afghanistan that, in addition to a reconnaissance and
intelligence task, could also be used for combat operations.®> When the Special Forces unit
was sent to Afghanistan, the Netherlands armed forces had already been contributing to the
International Security Assistance Force (ISAF) in Afghanistan since its start in early 2002.%4

In December 2005, however, the government decided to substantially increase military
contributions by assuming the role of lead nation in the Afghan province of Uruzgan.
These developments triggered the RMC to challenge the premise that an investigation
would be launched every time military personnel had used force. The RMC argued that
this would disrupt the military operation, it would be too labour intensive and it would be
too burdensome for the military personnel. Building on a proposal of the RMC, the PPS, in
cooperation with the MOD, developed a new PPS Directive which took effect in November
2006.5

2.3.2 PPS Directive 2006

PPS Directive 2006 was based on the notion that the operations in which the Netherlands
armed forces would participate, had shifted from peacekeeping to peace enforcing
operations and itanticipated that the Netherlands armed forces would participate in military
operations involving a higher level of violence more frequently than in the past. It was also

62 ‘Parliamentary Proceedings’, Pub. L. No. 761, 2003-2004, p. 1612.

63 ‘Parliamentary Proceedings’, Pub. L. No. 27 925, 2004-2005 172, p. 1. Already in 2002 the Dutch government had allotted
F16’s to Operation Enduring Freedom. Besides a reconnaissance task, the F-16’s were also allowed to provide close air
support. According to parliamentary proceedings the F-16’s had deployed weapons in the execution of close air support
(‘Parliamentary Proceedings’, Pub. L. No. 27 925, 2004-2005 159, p. 2; ‘Parliamentary Proceedings’, Pub. L. No. 27 925,
2004-2005 167, p. 4). Contrary to current policy, at the time it was not standard procedure to inform the parliament about
the use of weaponry and the results (‘Parliamentary Proceedings’, Pub. L. No. 27 925, 2004-2005 167, p. 12).

64 ‘Parliamentary Proceedings’, Pub. L. No. 27 925, 2003-2004 135; ‘Parliamentary Proceedings’, Pub. L. No. 27 925, 2004—
2005 B.

65 ‘Handelwijze bij geweldsaanwending militairen’, Pub. L. No. 233, Official Gazette (2006), p. 11.
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recognised that investigating every use of force could hinder a military operation, so the aim
was to minimise disruption to the operation as much as possible.

PPS Directive 2006 stipulated the principle that military personnel had to account for the use
of force in the course of military action, but acknowledged that they were also entitled to the
assurance that they would not be prosecuted if they had acted in accordance with the rules
governing the use of force (e.g. rules of engagement). Similar to its predecessor, the revised
PPS Directive was based on the premise that members of the armed forces who had used
force in the execution of the assigned duties would be interviewed as witnesses, unless there
was reason to suspect that a violation of the rules governing the use of force had occurred. As
witnesses the members of the armed forces would be informed that no questions that could
lead to self-incrimination need be answered. The procedure laid down in PPS Directive 2006
started once the commander had handed over a report of the use of force to the RMC, the so
called After Action Report (AAR), whereby the following actions of the PPS were based on the
premise that the AAR provided an accurate and complete description of the facts.

Based on the AAR, the RMC would form an opinion on the lawfulness of the force used.
When there was no reason to doubt the lawfulness of the force used, the RMC would record
the AAR in a police administration system after which the PPS would take note of it. In case
there was immediate reason to doubt the lawfulness of the use of force, the RMC had to
report its findings to the PPS who would then decide whether the RMC-report should be
followed by a criminal investigation. According to the directive, this investigation would
only be initiated when the PPS had reason to doubt the lawfulness of the force used. If an
investigation was initiated, PPS Directive 2006 obliged the PPS to interview the commander
as a witness. Finally, based on the investigative findings, the PPS had to decide whether
involved members of the armed forces should be prosecuted.

2.3.3 PPS|Instruction 2023

The execution of the procedure as described in PPS Directive 2006 developed over the years
as a result of experience gained during military operations in Afghanistan, the participation
in the air operations in Iraq and Syria and counter-piracy operations off the coast of
Somalia.®® This experience resulted in renewed insights, which are adopted in a revised

|

66 During the deployment of Dutch troops in Uruzgan in the ISAF mission from 2006 until 2010 the armed forces had to use
force almost on a daily basis, ranging from small arms fire, through the deployment of mortars and artillery up to attacks
by Apache combat helicopters and close air support provided by F-16’s. TFU would become involved in the biggest battle
in which Dutch troops had participated since the Korean War, the battle of Chora. This battle resulted in numerous civilian
casualties, but also other combat engagements resulted in civilian casualties. Between 2006 and 2010, the TFU submitted
many AAR’s all of which were studied by the PPS in Arnhem. Based on these reports the PPS initiated a handful of fact-
findinginvestigationsand one criminal investigation. The latter did not resultin a prosecution. Also during the participation
in the United Nations Multidimensional Integrated Stabilization Mission (MINUSMA) in Mali, multiple firefights were
reported and assessed by the PPS none of which had resulted in a fact finding investigation or a criminal investigation.
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Policy Instruction in 2023.%” PPS Instruction 2023 does not deviate from PPS Directive 2006,
but merely concerns an update and clarification. Similar to PPS Directive 2006, the revised
instruction builds on the AAR which the commander hands over a copy to the RMC.*®

An important clarification concerns the differentiation between a criminal investigation
and a fact-finding investigation both of which are conducted by the RMC. The instruction
explains that the criminal investigation deals with unlawful use of force, that is criminal
offences, and is conducted within the framework of the Code of Criminal Procedure.®®
Hence, the RMC and the PPS then have available all powers and coercive measures which the
Code of Criminal Procedure Code. During the course of a criminal investigation, members
of the armed forces may be questioned as suspects and will then be informed of their right
to remain silent (cautie). The investigation is aimed at getting the facts straight and to collect
evidence in order to be able to decide whether or not a prosecution is feasible and expedient.

According to PPS Instruction 2023, a fact-finding investigation is based on the assumption
that the use of force in question was prima facie lawful, but is triggered by the seriousness
of the consequences of the force used, i.e. civilian casualties. Contrary to the criminal
investigation, the fact-finding investigation takes place outside the scope of the Code of
Criminal Procedure. Consequently, the coercive measures and powers it provides, are not
available to the PPS and RMC. The members of the armed forces under investigation will,
therefore, not be heard as suspects, but will be told that there is no obligation to answer
questions if this would expose them to the risk of prosecution. They are referred to as
witnesses. The instruction requires the RMC to stop the interview as soon as they suspect
a criminal offence has been committed. The PPS will then decide whether the investigation
will be continued as a criminal investigation and the members of the armed forces will
be accorded the rights of suspects. According to PPS Instruction 2023, the fact-finding
investigation does not serve the purpose to assess the lawfulness of the use of force, but is
aimed at independently forming a full picture of the circumstances in which force was used.

Many AAR’s were produced and assessed when ATF ME participated in Joint Operation Inherent Resolve from 2014 until
2016 and in 2018. The PPS has conducted a few fact-finding investigations (Parliamentary Proceedings, 2017-2018, 27 925,
no. 629, p. 12). In addition to the aforementioned military operations, the Royal Netherlands Navy participated in counter-
piracy operations of NATO and the EU. During these operations a handful of situations occurred in which the navy had to
use force. These situations were all documented via the AAR and copies were sent to the PPS.

67 Board of Prosecutors General, ‘Instructie handelwijze bij geweldsaanwending door militairen’ (20231001, maart 2023).
Contrary to PPS Directive 2006, the PPS Instruction 2023 does not have the status of a Directive (Aanwijzing), but is
considered an Instruction (Instructie). Unlike a directive, an instruction has no legal effect and third parties cannot,
therefore, derive rights from them. Instructions are published on the website of the PPS instead of the Official Gazette.

68 PPSInstruction 2023 stipulates that an investigation could also be triggered by a third party, i.e. victims or next-of-kin.

69 PPS Instruction 2023 notes that a criminal investigation could be superseded by a preliminary investigation. Just like
the fact-finding investigation, a preliminary investigation is executed outside the framework of the Code of Criminal
Procedure.
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For launching a fact-finding investigation in case of civilian casualties, PPS Instruction 2023
provides two reasons. Firstly, the PPS takes into account that in such case the next of kin may
initiate an Article 12-procedure in case the PPS were to decide not to launch an investigation
or to prosecute the members of the armed forces who were involved in the death of their
relative(s). In this light, the instruction reads that it is important to properly report the facts
and circumstances under which the civilians were killed as the PPS may have to account for its
decision before the Court of Appeal.”® Secondly, reference is made to the duty to investigate
under human rights law which is inherent to the violation of the right to life. PPS Instruction
2023 acknowledges that a State does not in all cases entitled to exercise extraterritorial
jurisdiction during a military operation abroad and that an investigation, therefore, is not
always mandatory from a human rights perspective. It, however, prescribes to act in the
spirit of the human rights obligations under all circumstances, meaning that a fact-finding
investigation must be conducted when the use of force results in “collateral damage with
serious consequences”. Moreover, according to the instruction, civilian casualties are always
marked as a serious consequence.

PPS Instruction 2023 furthermore complements its predecessor by addressing investigation
limitations. Firstly, it explains that mutual assistance treaties do not apply in case of a fact-
finding investigation due to the lack of a criminal offence. Secondly, it obliges the PPS to
ensure that limitations (e.g. threat level, no access to remains, witness) encountered during
the investigation are recorded in the file.

In sum, following a criminal case, in 2004 the PPS, at the request of the MOD, established
a directive setting out the procedures for investigating the use of force by members of the
armed forces. Due to participation of the Netherlands armed forces in missions in a higher
violence spectrum, PPS Directive 2004 was amended in 2006 and again revised in 2023,
incorporating the experience gained since 2006. Having described the development of the
legal oversight mechanism as applied by the PPS, we now move on to discuss the mechanism
that applies within the armed forces.

2.4 Legal oversight by the armed forces

As explained in the introduction of this chapter, the legal oversight system concerning
the use of force by the Netherlands armed forces consists of two mechanisms. This section
focuses on the military procedural set-up regarding legal oversight and examines the relevant

|

70 The Article 12-procedure was applied in the Case of Jaloud v. the Netherlands (n 24), §843-48 and the case of Mustafi¢-
Muji¢ and others v. the Netherlands (n 24), §§40-48). The Article 12-procedure was also invoked in a case concerning a
friendly fire incident which occurred during the execution of Operation Kapcha As in the Uruzgan province, Afghanistanin
2007 (see Case of friendly fire, no. ECLI:NL:GHARN:2010:B00388 (Court of Appeal Arnhem 14 October 2010)).
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instructions and directives. Successively discussed are: Instruction CDS-300, Directive SG-
o014 and Directive SG-989.

2.4.1 Instruction CDS-300

Reports are inherent in a military organisation, as is the reporting of the use of force. Already
before 2006, the instruction cards on the use of force obliged soldiers to report the use of
force to their commander. Moreover, any relevant information about missions executed (i.e.
use of force) would be incorporated in the daily or weekly reports in more general terms.
Since the introduction of PPS Directive 2006, however, commanders have to submit a
separate report, the AAR, covering only the use of force.”

In the Netherlands armed forces, the Commander of the Armed Forces is responsible for
directing the preparation, the execution and the evaluation of all military operations and
he must also ensure the implementation of improvement measures following operation
evaluations.” The Commander of the Armed Forces has charged the Director of Operations
with monitoring the operation and, when Dutch units are transferred to an international
commander, to direct the implementation of processes that remain the responsibility of the
MOD and the Commander of the Armed Forces.”

To adequately perform this task the Director of Operations requires up to date information
about the developments in the mission area. For this purpose, the Commander of the Armed
Forces has issued Instruction CDS-300 which deals with reporting procedures.

Instruction CDS-300 obliges commanders to prepare or to provide input for various
reports, ranging from general daily or weekly reports to incidental reports.” According to
the instruction, the use of force must be reported separately by means of a fixed reporting
format and it obliges commanders to hand over a copy of the report to the RMC.

71 ‘Instructie CDS-300 Operationele Inzet’, 1 July 2020. Instruction CDS-300 finds it origin in Directive CDS A-301 (Provision
of Information and Reporting in Operations). In anticipation of PPS Directive 2006, the Commander of the Armed Forces
included in Directive CDS A-301 the obligation to send a copy of the AAR to the RMC that accompanied the deployed units.

72 Article 3 of the General Organisation Decision Defence 2025.
73 ‘Aanwijzing CDS-300 Inzet’, 1 September 2016.

74 Reporting is part of the Battle Rhythm, see ‘Commandovoering, Joint Doctrine Publicatie 5’ (Ministerie van Defensie, 16
March 2012), p. 121.
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2.4.1.1 Troops-In-Contact Report and After Action Report

Instruction CDS-300 describes a phased reporting procedure. Firstly, as soon as a unit or
individual soldier has used force, the incident must be reported verbally to the Defence
Operations Centre or the Senior National Representative in the mission area. This verbal
report must as soon as possible be followed by a ‘troops-in-contact’ report (TICREP) which
generally describes the context in which the force was used and which makes general
reference to its legal basis.” The drafting of the AAR is the third and final phase. The AAR
provides more detailed information on the force that has been used and, more importantly,
it provides an assessment of its lawfulness.”® For each mission, the Commander of the Armed
Forces appoints the commander who is responsible for submitting the AAR.7

2.4.1.2 Internal investigation

Instruction CDS-300 allows the Commander of the Armed Forces to initiate an internal
investigation into the use of force. The Director of Operationsis in charge of this investigation
and he must involve members of the Policy Directorate and the Directorate of Legal Affairs.
The instruction requires that the internal investigation must be suspended when the
suspicion of a criminal offense arises. In that case the internal investigation can only be
resumed after approval by the PPS. Furthermore, it obliges the Director to hand over the
investigation report to the PPS.”® The instruction does not explain the purpose of the internal
investigation, but it follows from parliamentary proceedings that the aim was twofold. The
first goal is to assess the legitimacy of the use of force. Secondly, the investigation serves the
purpose of evaluating procedures and unfolding procedural flaws.”

The brief instructions with respect to internal investigations as described in Instruction
CDS-300 evolved in 2023 into a more detailed procedure prescribed by the Secretary-General
of the MOD in Directive SG-014.%°

|
75 Air Force units use the format of a Mission Report.

76 Following the evaluation of the application of the reporting procedure by the MOD and the PPS in 2010 a new format was
introduced in 2014 (see H.N. Brouwer, ‘Pitbulls of embedded prosecution? Het OM en de vervolging van militairen’, Militair
Rechtelijk Tijdschrift 104, no. 3 (2011), p. 133; B. van Hoek, ‘The legal review of the use of military force; Dutch policy and
experiences’, Receuils of the International Society for Military Law and the Law of War, (Brussels 2013), p. 487). Practice
during the ISAF-mission from 2006 until 2010 showed that military units filled in the reports differently. See ‘Parliamentary
proceedings’, Pub. L. No. 31 487, 2010-2011 G, addendum, p. 10).

77 Inthe ISAF-mission, for example, the Commander of the TFU was the appointed commander. During the participation in
Operation Inherent Resolve, the commander of the ATF ME was responsible for the AAR. During naval operations, the ship
commander draws up the AAR. TICREPS are usually issued at a lower command level, e.g. company or battalion level.

78 Instructie (n 71).

79 ‘Parliamentary Proceedings’, Pub. L. No. 27 925, 2019-2020 670, p. 4; ‘Parliamentary Proceedings’, Pub. L. No. 27 925,
2019-2020 673, p. 4.

80 ‘Aanwijzing SG-014 Intern Onderzoek bij Geweldsaanwending’ (27 June 2023). The Secretary-General is the highest civil
servant of the MOD. From 2014 until 2016 and in 2018 the Netherlands participated in the multinational Operation Inherent
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2.4.2 Directive SG-014

Directive SG-o014 prescribes that the Commander of the Armed Forces may decide
independently or on order by the Minister of Defence to initiate an internal investigation in
case of (presumably) serious material collateral damage or (probable) civilian casualties and
provides guidelines thereto.®' He must inform the Minister of Defence and the Secretary-
General about his decision who — in turn — inform the Lower House.®? The directive also
requires to inform the PPS.%

Before launching an internal investigation, the Commander of the Armed Forces may decide
to conduct a preliminary investigation with the aim to establish the involvement of the
Netherlands armed forces and to assess the likeliness of serious material damage or civilian
casualties.®

As regards the higher purpose of the internal investigation, Directive SG-014 mentions
(parliamentary) accountability, (State) responsibility (liability) and identifying procedural
flaws. To achieve these goals, the directive sets sub-targets one of which is that the collected
information must enable the Commander of the Armed Forces to assess the lawfulness of
the use of force, underlining that no statement is made about individual (criminal) liability.

With regard to assessing the lawfulness of the use of force, the directive lists the questions
to be answered in the investigation report. The questions basically focus on the rules of
engagement, the target that was attacked, the available information on the target and the
consequences of the attack.

Resolve with ATF ME comprising F-16’s. In 2014, soon after the ATF started the mission, an Airwars report on civilian
casualties triggered a discussion between the government and the Lower House of Parliament about the information flow
to parliament in case Dutch F-16’s would cause civilian casualties. At first, the government took the standpoint that the
Lower House would not be provided with detailed information, but as the discussion progressed, a policy was developed
providing guidelines for informing parliament as well as a procedural framework for internal investigation into civilian
casualties. The introduction of Directive SG-014 was accelerated in 2019 when it became apparent thatin 2015 the Minister
of Defence had misinformed or withheld information concerning the involvement of a Dutch F-16 in the bombing of a
vehicle borne improvised explosive device (VBIED) factory in the city of Hawija in Iraq on 3 June 2015, see ‘Parliamentary
Proceedings’, Pub. L. No. 27 925, 2014-2015 540, p. 14; ‘Parliamentary Proceedings’, Pub. L. No. 27 925, 2019-2020 663, p. 2.
For an extensive explanation of the incident and subsequent actions by the government, see ‘Parliamentary proceedings’,
Pub. L. No. 27 925, 2019-2020 673.

81 The directive also describes other circumstances (not limitative) that may give rise to an investigation, for example a
technical defect or procedural error as a result of which the use of force did not go as planned. The Directive explains that
an investigation could be triggered by an AAR, an internal notification other than the AAR and external information.

82 Thedirective also provides guidelines for informing other governmental departments.
83 The PPS must be provided with insight into the reason of the investigation.

84 Theinvestigationwill be conducted by a multidisciplinary team consisting of representatives of the staff of the Commander
of the Armed Forces and the Secretary-General, including a legal advisor. At any time other members could be added to the
team.
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Directive SG-014 empowers the investigation team to approach any person involved in
the incident directly and to demand handing over all required information. The team may
approach other ministries for assistance in collecting information on civilian casualties.
Members of the armed forces are obliged to cooperate with the investigation team and to tell
the truth. Failure to cooperate or the suspicion that a statement was false will be considered
an integrity breach.

Assuming that the PPS will also conduct a fact-finding investigation, Directive SG-014
compels the investigation team to coordinate and — while respecting the independence of
the PPS — cooperate with the PPS. When the investigation team suspects that the use of force
was unlawful and could be considered a criminal offence, it must submit a report to the
RMC. If the internal investigation is not suspended, the directive urges the investigation
team to coordinate with the PPS intensively as to ensure its progress and to prevent the
obstruction of the criminal investigation.®5 The criminal investigation prevails when the
internal investigation would inflict irreparable damage. Eventually the investigation team
must hand over a copy of the investigation report to the PPS.

2.4.3 Directive SG-989

The instructions set out in Instruction CDS-300 and Directive SG-o014 regarding what
commanders should do if they suspect, following an internal investigation, that a criminal
offence has been committed, relate to Directive SG-989.%¢ The latter directive dates back to
the year 2000 and finds its origin in a recommendation by the Borghouts Commission to
develop a uniform procedure to prevent internal investigations carried out by commanders
from interfering with criminal investigations.®

|

85 In case the PPS has launched a criminal investigation, the investigation team of the MOD is not allowed to interview
member of the Netherlands armed forces without prior approval of the PPS. It is up to the PPS to decide whether or not
aninternal investigation obstructs the criminal investigation. The directive compels the investigation team to observe the
instructions of the PPS.

86 The scope of applicability is limited in the sense that it only applies to investigations into an integrity breach, a security
breach or safety incidents.

87 Theestablishmentof the Borghouts Commissionis connected to the fall of the Srebrenicaenclavein the Former Yugoslavia
in 1995 and the role that the Dutch battalion played in this. A few years after the fall of Srebrenica, rumour had it that the
MOD had withheld information about incidents related to the fall of Srebrenica. This prompted the Minister of Defence to
establish the Van Kemenade Commission (1998), named after the chairman, which had to investigate the rumours. The
commission had found no evidence to suggest that information was withheld, but criticized the lack of communication
between the armed forces and the PPS. The armed forces were blamed for not adequately and timely informing the PPS,
the latter was reproached for its wait-and-see-attitude and the RMC for its confusing role in the debriefing of the members
of the battalion after their return home in 1995. The Van Kemenade Commission recommended the RMC to reflect on its
responsibility as a law enforcement organization and its relation with both the PPS and the armed forces, whereas the
PPS was recommended to reflect on its responsibility as regards the investigation and prosecution of potential criminal
offences by the military (‘Parliamentary Proceedings’, Pub. L. No. 26 122,1998-1999 g). Based on the recommendations of
the Van Kemenade Commission, the Minister of Defence and the Minister of Justice established the Borghouts Commission
(1999) with the aim of evaluating the execution of the investigative task of the RMCin a national and international context,
its authority relationship with the PPS and the communication of both organisations with the MOD and the armed
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The directive provides that a commander must refrain from initiating an internal
investigation, or suspend an already ongoing investigation, when it comes to his attention
that the incident is under investigation by the PPS. In that case, a commander may only start
or resume an internal investigation after the PPS’s approval.

Directive SG-989 describes in general terms how an internal investigation should proceed,
what the requirements of such an investigation should be, what the powers of the investigator
are and what the rights and obligations are of the person under investigation one of which is
the obligation to cooperate by making a written or oral statement. A refusal to do so could be
regarded as dereliction of duty, unless the person would incriminate him-/herself.

Investigative information may not be disclosed, unless the person to whom the information
relates agrees with disclosure. As regards the PPS, the directive states that the MOD is not
legally obliged to disclose information to the PPS upon its request, but it takes into account
that the Code of Criminal Procedure allows the PPS to demand disclosure.

In sum, the legal oversight system is governed by the following policy documents.

Public Prosecution Service Ministry of Defence

PPS Instruction 2023 Instruction CDS-300

Directive SG-014

Directive SG-989

Figure 2 Policy documents

2.5 Discussions in parliament

It follows from the previous sections that the layout of the legal oversight system concerning
the use of force by the Netherlands armed forces has a dual character as two different entities
play a role. At the one hand there are the armed forces which exercise legal oversight by
means of a reporting procedure, supplemented by an investigation procedure if the situation

forces (H.J.C.L. Borghouts, ‘De opsporing in de militaire politietaak; Een evaluatie van de theorie en de praktijk van de
opsporingsfunctie van de Koninklijke Marechaussee bij de uitvoering van de militaire politietaak’, November1999). Based
on the findings of the Borghouts Commission, the Secretary-General of the MOD issued Directive A-868. A few years later,
two integrity incidents within the armed forces prompted a public discussion about the integrity system within the MOD.
Following the response of the Lower House to this discussion, the Minister of Defence decided to establish the De Veer
Commission. (‘Parliamentary Proceedings’, Pub. L. No. 32 678, 2010-2011 9) This commission observed that the quality
of internal investigations varied, which triggered the Secretary-General to develop a protocol providing guidelines for
conducting investigations. (C.J.M. De Veer, ‘Rapport commissie integriteitszorg Defensie’ (Commissie De Veer, 27 October
20mM), p. 73; ‘Parliamentary Proceedings’, Pub. L. No. 32 678, 20112012 13) In 2013, Directive SG-868 merged into Directive
SG-989.
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sorequires. On the other hand there is a role for the PPS who independently decides whether
it must initiate an investigation whereby the AAR functions as a stepping stone.

This section highlights the discussions in the Lower House and other forums about three
issues that are closely linked to the legal oversight system. These issues may affect the
system’s effectiveness by hindering the collection of information needed to assess the
lawfulness of the use of force. The first issue concerns the legal position of members of the
armed forces who are subjected to a fact-finding investigation by the PPS. The second issue
relates to this and concerns the use of information resulting from an MOD investigation by
the PPS. Thirdly, the discussion on the role of the PPS will be touched on.

2.5.1 Legal position of members of the armed forces

The legal position of members of the armed forces during the fact-finding investigation
of the PPS has been subject of discussion since the Eric 0. case. This criminal case not only
prompted the MOD to request the PPS to adopt PPS Directive 2004 and to consider members
of the armed forces as witnesses instead of suspects, but it also prompted the government
in the year 2005 to establish the Borghouts Commission. This commission was ordered
to examine the application of the Code of Military Criminal Procedure during military
operations abroad.®

The Borghouts Commission took note of PPS Directive 2004 and welcomed the idea not to
brand members of the armed forces as suspects as it “cannot be reconciled with the power
to use force, if the soldier has to answer in advance in terms of criminal law.”® It recognized
that members of the armed forces could harm themselves by answering questions, but found
that communicating at the start of the interview that they are not obliged to answer would
offer them sufficient protection. The Borghouts Commission, therefore, opined that no
additional measures were required.®°

A few years later the issue became subject of debate in the Upper House when the proposal
to amend Article 38 of the Code of Military Criminal Law was discussed.”' Contrary to the
Borghouts Commission, the Upper House doubted that members of the armed forces were
sufficiently protected when being interviewed by the RMC in a fact-finding investigation. It

|

88 ‘Parliamentary proceedings’, Pub. L. No. 29800-X, 2004-2005 51.

89 Borghouts(ng), p. 47.

90 Borghouts(n g), p. 47.

91 Article 38 of the Code of Military Criminal Law states that members of the armed forces are not punishable when they have
used force during the lawful discharge of their duties and in accordance with the regulations (e.g. rules of engagement) that
were defined for the execution of those duties. The purpose of this provision is to provide members of the armed forces a

maximum legal certainty and functions as a counterweight for the absolute obligation for members of the armed forces to
account for the use of force.
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feared that they would not be able to recognize in time when self-incrimination was likely to
occur and whether in such circumstances legal assistance would be available.??

The Upper House recognized the “emotional argument™3 as put forward by the Borghouts
Commission in its report, yet it argued that it would theoretically make much more sense
to consider members of the armed forces as suspects, as it would prevent them from being
caught in a split: being required to provide information as a witness but without enjoying
the legal protection of a suspect. The Upper House, therefore, proposed to provide members
of the armed forces with the procedural rights of a suspect, the right to legal assistance by a
lawyer and theright to remain silent.* In response, the government explained that the aim of
designating members of the armed forces as witnesses is to confirm the principle that, in the
case of use of force, they are assumed to have acted lawfully.®> According to the government,
members of armed forces are more than capable of understanding when a statement would
be self-incriminating.®® Furthermore, the government emphasized the responsibility of
the RMC in this respect. The investigators should be alert to the legal consequences of a
statement because statements made without the caution cannot be used as evidence.®” With
regard to the matter of legal assistance, the government explained that members of the
armed forces are allowed to contact a lawyer at any time.® In sum, the government stated
that PPS Directive 2006 provided sufficient legal protection for members of the armed forces
and added that there was no need to make the procedure, in the context of a fact-finding
investigation, legally more burdensome.®®

2.5.2 Use of information

The Borghouts Commission cautioned the use of statements from the internal investigation
in the criminal investigation as it could violate the nemo tenetur principle. The commission,
therefore, recommended that“duringaninternalinvestigation the special position of military
personnel should be taken into account explicitly as he may be a source of information in
relation to a criminal investigation in the future.”®® In 2010 the implementation of the

|
92 ‘Parliamentary proceedings’, Pub. L. No. 31 487, 2009-2010 B, p. 2; ‘Parliamentary proceedings’, Pub. L. No. 31 487, 2009-
2010D, p.1.

93 Borghouts(n g), p. 47.
94 ‘Parliamentary proceedings’, Pub. L. No. 31487, 2009-2010 D, p. 2.

95 ‘Parliamentary proceedings’, Pub. L. No. 31 487, 2009-2010 C, p. 2; ‘Parliamentary proceedings’, Pub. L. No. 31 487, 2009-
2010, p.3.

96 ‘Parliamentary proceedings’, Pub. L. No. 31 487 (2010), p. 3-23.
97 ‘Parliamentary proceedings’, Pub. L. No. 31 487, 2009-2010E, p. 4.

98 Parliamentary proceedings (n 97), pp. 3 and 4. Parliamentary proceedings (n 96), pp. 3-23 and 3-26; ‘Parliamentary
proceedings’, Pub. L. No. 31 487, 2010-2011 H, p. 5; ‘Parliamentary proceedings’, Pub. L. No. 31 487, 2013-2014 |, p. 5.

99 Parliamentary proceedings (n 96), p. 3-23.
100 Borghouts (n g), pp. 50 and 72.
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recommendations by the Borghouts Commission was evaluated. The survey team evaluating
the implementation concluded that the aforementioned recommendation had only been
partly implemented and suggested to include a prohibition on voluntarily handing over
the file of the internal investigation to the PPS. The government disagreed by referring to
Directive SG-868 — the predecessor of Directive SG-989 — which compelled commanders to
suspend an investigation as soon as it appeared that a criminal offence had been committed.
According to the government, this obligation provided sufficient legal protection to military
personnel.” The suggestion by the survey team was rejected by the MOD, the Ministry of
Justice as well as the PPS with the argument that in certain cases it may actually be useful to
hand over this information. In addition, the Commander of the Armed Forces took the view
that such a ban would detract from the transparent attitude that the armed forces aimed for
towards the PPS."*

When coordinating an amendment to Directive SG-989 in 2019, between the operational
commands of the armed forces,’* there was discussion about the obligation for members
of the armed forces to cooperate and whether or not to caution them before starting the
interview. The discussion resulted in the addition of a provision that statements would
not be used against the interviewee in administrative proceedings. Also the PPS’s power
to demand handing over information was subject of discussion. In the end, it was decided
not to include a provision on this subject in Directive SG-989, but to make it part of the
coordination protocol between the MOD and the PPS on investigations which was being
drafted, but is not drawn up yet.’**

With the aforementioned addition, the MOD also aimed to act in the spirit of an earlier
discussion between the MOD and the Lower House about the desire of the latter to strengthen
the legal position of personnel who are involved in internal safety investigations.' Although
the discussion is not directly related to the central theme of this study, the discussion is
noteworthy as it touches on the issue at hand.

In 2017, the Minister of Defence established the Giebels Commission in order to examine
social safety within the defence organisation.’®® The subject of social safety, more in
particular safety investigations, caused a discussion between the minister and the Lower
House about the regulation of safety investigations. The Lower House was especially
concerned that statements of personnel would be used against them and it suggested,
[ |
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therefore, to draft a law similar to the law which regulates the investigations by the Dutch
Safety Board (Onderzoeksraad voor veiligheid) which holds a provision that statements cannot be
used as evidence in criminal, disciplinary or civil proceedings, unless the person who made
the statement has given his explicit consent to it.""

The minister initially took that suggestion in favourable consideration,’® but shortly after
she rejected the suggestion and remarked that the same objective could be achieved by the
provision that would be added to Directive SG-989."°° Furthermore, the minister stated that
in practice the PPS would suffice to request for the investigation report and that use of the
statements of personnel could be contrary to the ECHR."® Moreover, the minister raised the
argument that prohibiting to hand over information to the PPS would affect the importance
of truth-seeking in criminal law and could subsequently harm the victim and/or the next-
of-kin. According to the minister, a comparison with the Safety Investigation Board was
not valid because that organisation only conducts safety investigations, while the MOD
also must act when a criminal offence is suspected. Safety sometimes also benefits from a
criminal response according to the minister. The minister concluded by emphasizing that
a criminal investigation takes precedence over a safety investigation, while indicating that
there is room for both investigations to run in parallel. In this context, the minister stressed
the importance of a proper investigation coordination protocol with the PPS.™

2.5.3 Expertise of the PPS

For an investigation to be effective it requires that the investigators and those who have
to assess the investigative results are knowledgeable. The decisions taken should convey
knowledge and understanding of the military context in which force has been used. Precisely
on this issue the PPS was reproached by the Court of Appeal in the Eric 0. case." According
to the court, the PPS showed a lack of ‘situational awareness and a lack of knowledge on
how to deal with a shooting incident." Also the Lower House questioned whether the PPS
possessed the required knowledge.”* According to the report of the Borghouts Commission,
the MOD and specialists had voiced similar criticism."> The Borghouts Commission finally
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stated that it was confident that the measures which the PPS had taken in the meantime were
sufficient to ensure the quality of the investigation."®

During the inquiry, some interviewees had suggested the establishment of a Quick Reaction
Team (QRT) consisting of a specialised public prosecutor, an investigative judge, specialised
investigators and lawyers. Opinions on the need of such a team differed, but the Borghouts
Commission eventually concluded that the aforementioned measures removed the need for
the establishment of a QRT."”

The criticism concerning the knowledge and skills of the PPS was persistent as the issue
resurfaced some years later in the debate about the aforementioned amendment of Article
38 of the Code of Military Criminal Law."® The government responded by stating, referring
to the conclusions of the Borghouts Commission, that there were no reasons to have any
doubts in that respect.” It follows from the debate in parliament, however, that the Lower
House was receptive to the idea of an investigation conducted by a QRT and suggested
furthermore to have the findings of the QRT to be assessed by an investigative judge instead
of the PPS."*° The government rejected this suggestion as the fundamental principle of
the Code of Criminal Procedure that only the PPS is allowed to investigate and prosecute
criminal investigations would be tampered with.™

The discussion was repeated in the Upper House where the same concern was voiced and the
government presented the same answers as in the Lower House."* The Upper House was not
so much in favour of a QRT, but stressed the importance of the PPS seeking expert advice
before deciding whether a criminal prosecution would be reasonable. It argued that “it is
an almost superhuman job to judge from Arnhem the precise circumstances of a multitude
of situations”, referring to the different type of military operations the PPS may have to
deal with."”® The government acknowledged the importance of bringing in expert advice
and agreed to capture in a document the obligation for the PPS to acquire advice before
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deciding about the follow-up steps.’** The suggestion to establish a formal advisory panel
was, however, rejected as it would undermine the position of the PPS.'*

2.6 Conclusion

Both the legal oversight mechanism currently in place within the MOD and the PPS find their
origin in a criminal lawsuit, the EricO. case. These mechanisms have evolved over subsequent
years driven by specific events.

PPS Instruction 2023 is linked to Article 2 of the ECHR using the investigation standards
developed in the case law of the ECtHR. These standards are applied irrespective of whether
the ECHR applies dejure and irrespective the legal status of the investigation. So, the standards
are applied to both the criminal investigation and the fact-finding investigation. PPS
Instruction 2023 does not differentiate between the various types of operation (e.g. counter-
piracy operations and combat operations). It suffices with the instruction that, as the actual
situation in the deployment area may impose practical constraints on the investigation,
these restrictions must be recorded in the investigation report.

PPS Instruction 2023 makes a distinction between a criminal investigation and a fact-finding
investigation. Where the former investigation is triggered by the suspicion that a crime
has been committed, the latter investigation lacks a suspicion of criminal offence and is
triggered by the serious character of the consequences of the use of force. According to PPS
Instruction 2023 serious consequences will always trigger a fact-finding investigation and
civilian casualties are always considered being as such. According to the instruction, the fact-
finding investigation is not aimed at assessing the lawfulness of the use of force, but only
serves the purpose to form the fullest possible independent view of the force that was used.
A key pillar of the PPS Instruction 2023 is trust in the commander; the confidence that the
commander has assessed the lawfulness of the use of force in good faith before submitting
a copy of the AAR to the PPS. As such, the AAR is at the heart of the legal oversight system
concerning the use of force by the Netherlands armed forces. Commanders who are appointed
to draw up the AAR must — according to the reporting format — assess the lawfulness of the
use of force by their subordinates. The AAR may also prompt the Commander of the Armed
Forces to launch a fact-finding investigation. Directive SG-014 was issued to provide guidance
on this.

Looking at the evolution of the legal oversight procedures, it is notable that a number of
discussion points keep recurring. First, there is the legal position of military personnel in the
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investigation under supervision of the PPS. Contrary to the Upper House, the government
holds the position that PPS Instruction 2023 provides members of the armed forces sufficient
legal protection against self-incrimination and added that there was no need to make the
procedure, in the context of a fact-finding investigation, legally more burdensome. Linked to
this topic, is the second discussion point concerned the assurance —as to prevent a violation
of the nemo tenetur principle — that information resulting from an internal investigation will
not be used in a criminal investigation. The discussion was about whether and if so, how this
should be arranged. The Lower House was on the denominator of a statutory regulation,
while the government believed that an arrangement through policy would suffice. The third
point of discussion relates to the expertise of the PPS and the RMC. Although their expertise
has been questioned several times, the government has always expressed its confidence in
both organisations and has put aside proposed alternatives (e.g. QRT).
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Chapter 3: Rule of law and legal oversight on the use of force

“Be you never so high, the law is above you.”'®

3.1 Introduction

According to the Minister of Defence and the Minister of Justice and Security, the rule of
law and accountability are intrinsically linked to military operations and this brings along
a necessity to assess and to account for the use of force by the military.”” Commanders
share this view and in the armed forces, notwithstanding the fact that practice shows that
accountability is sometimes considered as a burden and a lack of trust,® accountability has
come to be deemed as something that comes with the job. Accountability as such has carved
itself a niche in course curricula concerning legal briefings in preparation of a military
mission and in 2019 also found its way into the Netherlands Defence Doctrine.'* What does
it mean that the use of force by the Netherlands armed forces must be accounted for and how
is this obligation linked to the rule of law? Additionally, how can reporting and investigation
procedures be linked to the rule of law? These questions will be discussed in this chapter
with the aim to find an answer to the second sub-question of this study. How does legal
oversight on the use of force by the Netherlands armed forces relate to the rule of law?

The structure of this chapter is as follows. In Section 2, the basic idea of the rule of law will
be explored, followed by a more detailed discussion of this concept in Section 3 with a focus
on the principle of legality. The notion of accountability will be the central topic of Section
4. This section explains how the notion of accountability as an oversight mechanism is
framed in the public domain, identifies its elements and addresses the distinction between
accountability arrangements, accountability mechanisms and accountability regimes.
In Section 5 the findings of the previous sections are projected onto the legal oversight
system as described in chapter 2. Based on this projection, the accountability arrangements,
mechanisms and regimes with respect to the use of force by the Netherlands armed forces
will be identified. Finally, Section 6 will summarise this chapter and provides an answer to
the second sub-question to the main research question.
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3.2 Basicidea

Before exploring the basic idea of the rule of law concept, it is important to note that the
common law concept of ‘the rule of law’ and the civil law concept of ‘Rechtsstaat’ or ‘Etat de
Droit’ are founded on different legal traditions and are not readily interchangeable.’* For
purposes of readability, however, in this study the former concept is considered synonymous
with the latter concepts.™' This bold statement can be underpinned with the argument that
these concepts share a common goal which is to limit State power.? It is this goal which is
at the heart of this research.

In his short exposé on the history and elements of the rule of law, Tamanaha notes that
the “rule of law is like the notion of ‘the good’. Everyone is for the good, although we
hold different ideas about what the good is.”3* He then continues to state that this does
not mean that the concept does not a have a core meaning which is generally supported.
Indeed, although a common understanding of the concept of rule of law in the international
community lacks, the basic idea of the concept seems to be undisputed.™* This raises the
question of what the fundamental meaning or basic idea of the concept of the rule of law is.

The fundamental principle is that States are subject to the laws they have enacted.’s®
Subjecting States to the law is not an end in itself, but it is a means to control the exercise
of State power. History teaches that societies always have had a need to govern the power of
rulers.™® The raison d’étre of democratic States is the acceptance by the people that the State
serves their interest and protects their rights and freedom. For this reason the people have
empowered the State with authority, including the power to use force.’3 When exercising
its far-reaching powers for the greater good, a State may infringe on people’s rights and
liberty only to a certain extent. To mitigate arbitrary exercise of State power and to prevent
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unlimited concentration of State power, however, the subjection of a State to the law is a
means to protect the population.™® Subjection to the law and acting accordingly also upholds
the State’s legitimacy.®

In short, the basic idea of the concept of rule of law is that States are bound by the law just
like any citizen and that States — again just like citizens — can only do what the law authorizes
their government to do.'*® Any governmental action beyond its powers (ultra vires) is contrary
to the rule of law and will be detrimental to its legitimacy.'*' This basic idea is of particular
importance with regard to the ultimate form of State power, the monopoly to use force.'

From the basic idea of the concept of rule of law, the focus now shifts to a fundamental
element of this concept, specifically the principle of legality.

3.3 Legality principle

A universally accepted definition of the rule of law is non-existent,'** and scholars rather
approach the rule of law as a many sided ideal'** or a concept which is built on fundamental
principles.’® This study limits itself to this observation and focuses on a fundamental
element of the rule of law that recurs as a common denominator in all visions of this concept.
This fundamental element is the principle of legality, which requires further exploration as it
provides the conceptual basis for the legal oversight system concerning the use of force by the
Netherlands armed forces.'* This section uncovers the meaning and scope of the principle
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of legality and serves as a stepping stone for the examination of the notion of accountability
in Section 4.

3.3.1 What does it mean?

The principle of legality requires that the exercise of State power must have a foundation in
law.'¥" For the concept of rule of law, this means that a foundation must be found in positive
law.%® Besides this formal aspect, the legality principle also contains a material aspect. The
mere fact that State authority is based on law is not enough. The law must also be fairand do
justice to principles, such as equality before the law, in order to function as the legitimate
foundation for the exercise of State power.'*® The rule of law concept, therefore, clearly differs
from the way law is seen in authoritarian States. Authoritarian rulers apply the law randomly
and generally use the law to strengthen their power and put the law aside or change it when
it suits them.>°

Some scholars argue that the rule of law is based on four features: the legality principle,
fundamental rights, the trias politica and an independent judiciary.”s' Other scholars argue
that the rule of law is built on the principle of legal certainty, the principle of equality, the
principle of democracy and the principle of a serving government.">* According to the latter
scholars, the aforementioned features are derived from the four basic principles and serve
as an instrument to safeguard them.'>3 For the purpose of this research it is not important to
choose sides or to elaborate on the various theories and discussions with regard to the basic
features of the rule of law. As far as the legality principle is concerned, it is safe to conclude
that all scholars consider it to be a fundamental principle of the rule of law. The principle
comes down to the requirement that State powers must be defined by law. It furthermore
requires that State authorities must “act within the limits of the powers that have been
conferred upon them, and consequently respect both procedural and substantive law.”>4
Basically, the legality principle can be seen as the foundation on which the rule of law is built
and can be visualised as follows.
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3.3.2 Bound by the law

Based on the legality principle, a State may only exercise the powers conferred to it by law
and must, while exercising these powers, stay within the boundaries set by law. Although the
rule of law concept has evolved within the confines of national systems, the term ‘law’ refers
not only to domestic law, but also encompasses international law.'? As regards the scope of
the legality principle, Bingham remarked the following:

“[f]or although international law comprises a distinct and recognizable body of law with its own rules and
institutions, it is a body of law complementary to the national laws of individual states, and in no way
antagonistic to them; it is not a thing apart; its rests on similar principles and pursues similar ends; and

observance of the rule of law is quite as important on the international plane as on the national, perhaps

even more 50.”5°
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Compliance with international obligations, therefore, is part of a national rule of law."> This
is aligned with Article 26 of the Vienna Convention on the Law of Treaties which requires
a State to perform their treaty obligations in good faith, but leaves it to the State how to
implement the treaty provisions in domestic law.’s® A State may, however, not invoke the
provisions of their domestic law as a justification for failure to meet their international
obligations arising from a treaty.">®

So, thelegality principle first of all requires that the power of States hasabasisin law. Secondly,
when exercising their powers, States must stay within the boundaries set by international
and domestic law, the ground rules. However, the legality principle also encompasses the
element or notion of accountability which is aimed at assuring that States comply with the
other elements of the principle. In other words, the legality principle consists of three layers
(figure 4). The third layer, the notion of accountability, will be analysed more profoundly in
the next section.

" ruleoflaw

accountability
ground rules Legality
basis in law

Figure 4 Legality
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3.4 Notion of accountability

The essence of the notion of accountability is concisely described by Bingham who argues
that “[there] would be little or no point in laying down legal limits if they could be broken
without legal consequence”.’®® The Venice Commission takes the same view where it states
that the “very essence of the rule of law concept would be called in question if law appeared
only in the books but were not duly applied and enforced”.'® Accountability, therefore,
comes with exercising power'®2 and it functions as an instrument to ensure that a State does
not make improper use of its power.'®3

Generally, accountability is considered as being a “good thing™®4 and an essential element
of a liberal democracy,'®s but at the same time it is a “complex and chameleon-like term”.'s®
And to make it even more complicated, in the legal domain the term ‘accountability’ is used
in different ways.'s” As explained in Chapter 1, the classification by the International Law
Association is adhered to and for the purpose of this study the term accountability is only

used in the meaning of an oversight procedure.'®®

This section describes how the notion of accountability as an oversight mechanism is
framed in the public domain. It identifies the elements the notion consists of and addresses
the accountability models that can be distinguished: accountability arrangements,
accountability mechanisms and accountability regimes.

3.4.1 Accountability elements

Accountability in the meaning of an oversight procedure takes the perspective of the
accountee, the agency that is responsible for monitoring the actions by the person or
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organisation who has exercised State power (accountor).”® In this sense, accountability
consists of three elements. First of all, accountability involves a relationship, namely the
relationship between theaccountorand the accountee. Within thatrelationship, information
is exchanged. This second element triggers the third element as it allows the accountee to
assess the accountor’s actions and to decide whether and, if so, what follow-up steps should
be taken. The three elements of relationship, information and assessment are successively
discussed in this section.

3.4.1.1 Relationship

Legal oversight implies a relationship between an accountee and an accountor. In a non-
complex environment, this relationship will be clear and straightforward, but reality is
often more unruly. This certainly applies to the public domain in which on the one hand
the accountor may have to deal with various accountees. In literature this is called the
problem of “many eyes”."”® On the other hand, the accountee may face the situation that
the performance of the accountor involves the input of many others and is, therefore, a
multiplication of different actions. This difficulty is respectively called the problem of “many
hands”.""' Moreover, the relationship in which the accountor and the accountee stand to each
other can take different forms. It can be a vertical or horizontal relationship.”?
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(Oxford: Oxford University Press, 2014), p. 6.

170 Bovens (n 11), p. 455; Pollitt (n 164), p. 93. Scholars refer to the multiple lines accountability as the problem of the “many
eyes”. In the public domain, public authorities are firstly accountable to parliament, political parties, the electorate and
the media (political accountability). Secondly, public authorities can be held accountable to the courts in legal proceedings
(legal accountability). Thirdly, public authorities have a relationship with unions, inspections, e.g. (administrative
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disciplinary proceedings (professional accountability). Fifthly, public authorities may be held accountable by interest
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Shifting Patterns of External Control’, in Managing Military Organizations, ed. ). Soeters and others (London: Routledge, 2010),
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Bovens (n 16), p. 37. Bovens distinguishes four strategies how to deal with this problem. First, the public authority as an
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the accountor and accountee are more or less on equal footing. The closest form is social accountability. Administrative
accountability are forms of diagonal accountability. Although a hierarchical relationship between the accountor and
accountee may not exist, the accountee exercises indirect power as they may have to report their findings to an authority
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3.4.1.2 Information

The second element of accountability in the sense of oversight concerns information.
Oversight requires an information flow from the accountor to the accountee with which
the accountor feels obligated to explain and justify his actions to the accountee.””? A way to
secure an information flow is through a process of reporting. As such, a reporting process is
an instrument that enables the ability to exercise legal oversight.””* Providing information
may be imposed by law or a matter of policy. Additionally, the information may be provided
by the accountor as he may feel morally obliged to do so or that it has become standard
practice in an organisation.””> The information in the report may trigger an investigation so
that more (detailed) information becomes available.

3.4.1.3 Assessment

The third element of legal oversight is the assessment.”® The accountor provides the
information to the accountee for a purpose, the purpose being to explain his actions to
the accountee in order to enable the latter to form an opinion. In the public domain, the
information provided by the accountor generally relates to the execution of public powers
based on which the accountee will assess whether the execution of public power satisfied
the requirements. The accountee may invite the accountor to clarify his actions, to request
for additional details and possibly, to conduct further investigation. Finally, the accountee
assesses the available information, draws his conclusions and decides whether positive or
negative consequences must be attached to these conclusions.'””

Looking at the elements in context, it can be argued thatall three are indispensable. In other
words, they form a trinity. So considered, the information element within this trinity serves
as the uniting element as information activates the relationship between the accountor and
the accountee. In addition, the accountee requires information to enable an substantive
assessment of the accountor’s actions. Visually, the accountability elements and their
relationship can be represented as follows.
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Figure 5 Accountability elements

3.4.2 Arrangements, mechanisms and regimes

In the public domain, scholars make a distinction between accountability arrangements,
accountability mechanisms and accountability regimes which all refer to institutionalised
accountability relations. In the context of accountability relations, institutionalised means
that the process of provision and assessment of information is “regulated, is common
practice and regular routine or when the accountability process has a fixed form, values and
instruments”.””® In a ministry, for example, various accountability arrangements may be
in place which serve the purpose to ultimately inform the minister who holds ministerial
responsibility for all actions of its subordinate organisations and its servants. A set of
accountability arrangements together make up an accountability mechanism.”” Then a
ministry may also have to account for its conduct to an organisation outside that ministry,
for example the parliament. The accountability mechanism together with the input from
organisations outside the ministry make up an accountability regime.

Now that an overall picture of how the notion of accountability as an oversight mechanism
is framed in the public domain, in the next section this picture is translated to the context of
the Netherlands armed forces.

|
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3.5 Military accountability regime

The legal oversight system concerning the use of force by the Netherlands armed forces
is characterised by two interconnected mechanisms. The first mechanism concerns an
oversight system used by the MOD, as defined in: Instruction CDS-300, Directive SG-014 and
Directive SG-989. The second mechanism is operated by the PPS, based on PPS Instruction
2023. Both mechanisms consists of multiple arrangements. This section describes how the
arrangements in both mechanisms are structured.

3.5.1 Military accountability mechanism

Accountability in the meaning of an oversight procedure implies a relationship between an
accountor and an accountee in which the former person provides the latter with information
so that the latter person can assess the actions of the former person. Within the armed
forces, the information flow starts with the individual soldier (accountor) and, through the
interventions of commanders at various levels, ends with the Commander of the Armed
Forces (accountee).

Basically, the arrangements of the military accountability mechanism have in common
that they follow military hierarchy regardless the type of military operation. To illustrate
how the theory on accountability arrangements, mechanisms and regimes translates to
military practice in the Netherlands, this subsection describes the military accountability
mechanism as itwas applied to the battle group of the Dutch Task Force Uruzgan (TFU), which
was deployed to the Uruzgan province in Afghanistan from 2006 until 2010."° Distinction
is made between arrangements concerning the reporting procedure and arrangements
pertaining to the investigation procedure.

3.5.1.1 Reporting procedure

The first arrangement applied to the relation between individual soldiers (accountor) and
their commander (accountee). The instructions card on the use of force compelled military
personnel of the TFU to report any use of force to their commander. As the reporting method
was not prescribed, it was up to the commander to decide when and how he wanted to be
informed about the force that had been used. Generally, the use of force was discussed
during the platoon debrief which provided input for the Troops in Contact-report (TICREP)
which the company commander was obliged to submit to the battle group commander. The
format of this report was prescribed and required the company commander to provide a brief

|
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description of the events and to make reference to the legal basis (i.e. rules of engagement)
for the use of force. The relation between the platoon commander (accountor) and company
commander (accountee) can be considered a second arrangement. Subsequently, the third
arrangement, the company commander switched to the position of accountor once he had
sent the TICREP to the battle group commander who then held the position of accountee. The
battle group commander added his assessment to the TICREP and forwarded the documents
to the TFU commander, the fourth arrangement.®' Finally, the TFU commander was obliged
to submitan AAR to the Director Operations who then briefed the Commander of the Armed
Forces.'?

3.5.1.2 Investigation procedure

The information from the report may prompta commander to conduct further investigations
so that more comprehensive information about the events becomes available. At the time of
the TFU, adirective setting out guidelines on the circumstances thatwould give rise to further
investigation was missing. Nevertheless, it was common practice to launch an investigation
if there was any suspicion that the use of force had resulted in civilian casualties. Illustrative
were the investigations into the ‘battle of Chora’ in June 2007 and the investigation of a
friendly fire incident in January 2008. Both investigations were ordered by the Commander
of the Armed Forces."®3

Whereas in the reporting procedure the initiative to provide information lay with the soldiers
who had used force, this was different in the investigation procedure. The initiative was then
with the investigation team installed by the Commander of the Armed Forces. This team
actively approached involved soldiers who were obliged to cooperate with the investigation.
Thus, during the investigation phase, the Commander of the Armed Forces acted as an
accountee and, via the investigation team, directly approached the soldiers concerned in
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181 During my deployment as a TFU legal advisor the battle group commander recorded his legal assessment of the use of
forcein a self-developed format.

182 The procedure for weapons deployment by Dutch F-16s was as follows: after the pilots had returned to Kandahar Airfield
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and audio. The pilots then drafted a report which they sent via the Head Operations to the commander of the Dutch Air
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the weapons deployment, invited the RMC to view the video footage and audio. The RMC then reported on the footage
and the commander’s explanation of it, see W. Sorgdrager, ‘Commissie van Onderzoek Wapeninzet Hawija’, January 2025,
88120, 573-597. Asregards the use of force in the context the counter-piracy operations Atalantaand Ocean Shield the Head
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time when the former version of Instruction CDS-300 did not yet contain investigative guidelines. See ‘Parliamentary
Proceedings’, Pub. L. No. 27 925, 2015-2016 571, p. 21.
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their capacity as an accountor. In doing so, the Commander of the Armed Forces created a
relationship with the soldiers as the investigation required.

In the investigation phase, the Commander of the Armed Forces also acts as an accountor.
Indeed, the Directive SG-014 obliges the Commander of the Armed Forces to inform the PPS
of the investigation results. At that point, the PPS assumes the role of accountee.

In sum, with respect to exercising legal oversight on the use of force by the Netherlands
armed forces multiple military accountability arrangements can be distinguished where
information on the use of force by means of a reporting system via the chain of command
eventually reaches the Commander of the Armed Forces. His subordinate commanders take
both the position of both accountor and accountee. The Commander of the Armed Forces
may, in his position as an accountee, launch an investigation to gather further information.
Also in this phase, information flows from the accountor to the accountee, but the initiative
for this lies with the accountee. Together all the military accountability arrangements make
a military accountability mechanism.

The military accountability mechanism is based on the command hierarchy and is internally
focused.”® Next, the external mechanism which flanks the military accountability
mechanism will be described.'®

|

184 In addition to this internal military mechanism also an external military accountability arrangement can be identified.
In a multinational operation participating States generally transfer operational control of their units to an international
commander. To execute operational command the international commander requires operational information and
intelligence from his subordinate international units. Accordingly, he establishes reporting and investigation procedures.
In Afghanistan, the TFU commander had to report to the commander of Regional Command South, who in his turn
had to report to the ISAF commander in Kabul. There were standard operating procedures in place with respect to
the investigation of civilian casualties. In case of civilian casualties the ISAF Commander immediately launched an
investigation. The assessment of the findings by the ISAF Commander did not, however, include a legal assessment of
the use of force as it was considered a national responsibility. It should be noted that in the investigation into the civilian
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by the government (‘Parliamentary Proceedings’, Pub. L. No. 23 432, 2006—-2007 228). Also civil court proceedings could
trigger an arrangement which include the constitutive elements of relationship, information and assessment (see the case
with respect to the Jaloud incident (Case of Jaloud, no. ECLI:NL:RBDHA:2019:12231 (District Court The Hague 20 November
2019)), the fall of the Srebrenica enclave (Case of Srebrenica, no. ECLI:NL:HR:2013:BZ9225 (Supreme Court 6 September
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Hague Den Haag 1June 2021)).
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3.5.2 Law enforcement mechanism

To make a clear distinction between the internal and external mechanism from which the
Dutch legal oversight system is constructed, the term ‘law enforcement’ has been chosen.
This term matches the perspective from which the use of force is assessed in the external
mechanism. Furthermore, it corresponds with the organisations that play a central role in
this mechanism.

The external mechanism is designed to ensure that, from an independent position,
members of the armed forces act within the legal framework applicable to them and are
held criminally accountable if warranted.’® In this mechanism, PPS Instruction 2023 plays
a central role. When viewed through the lens of accountability, also the law enforcement
mechanism breaks down into multiple arrangements.

The first arrangement follows from Instruction CDS-300 which obliges commanders
(accountor) to hand over a copy of the AAR to the RMC (accountee). The RMC then assesses
on the basis of the AAR whether additional information is needed or an investigation is
appropriate, and records its findings in a report. The second arrangement takes effect when
the report is submitted to the PPS. Upon receipt of the report, the PPS holds the position of
accountee.

The PPS takes a passive position in thisarrangementand the content of the RMC report guides
the follow-up steps. The cognizance of the AAR by the PPS focuses on whether there is a need
for additional information or whether further investigation into the use of force is required.
If not, the PPS will archive the AAR and the associated file. In the event of an investigation
PPS Instruction 2023 requires the PPS to hear the commander as a witness (accountor). This
obligation applies regardless of the nature of the investigation, a criminal investigation or a
fact-finding investigation. Thus, in case of an investigation, a third arrangement enters into
force by definition. Besides the commander, the PPS decides who and, if any, other members
of the armed forces should be approached to provide information. In this way, during an
investigation, the PPS may establish relationships with multiple accountors.

If the AAR does not give rise to an investigation, or if the investigation does not lead to
prosecution, then the interested party may trigger a subsequent arrangement by initiating
an Article 12-procedure.’®” Since the complaintis handled by the Court of Appeal, the PPSwill
be represented by the Advocate General. In preparation for the case, the Advocate General
will ask the public prosecutor concerned to explain his/her decision not to prosecute in an
official report (ambtsbericht). In addition, the Advocate General can decide to approach other

|
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187 See chapter 2, §2.4.
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persons for the provision of information. The Advocate General then advises the Court of
Appeal on how to settle the complaint. In the Article 12-procedure, therefore, the public
prosecutor takes the position of accountor.

If the complaint is declared unfounded and the threshold of Article 1 ECHR is met, the
interested party may refer the matter to the ECtHR. In this arrangement the government has
to account for the actions of the PPS and, indirectly, of the Netherlands armed forces before
the court. In this arrangement, therefore, the government holds the position of accountor
and the ECtHR of accountee.

The military accountability mechanism and the law enforcement mechanism are inherently
connected through the AAR. Indeed, the information from the AAR triggers the latter
mechanism. The AAR initiates an automatic flow of information into the law enforcement
mechanism. If the report is then followed by an investigation of the PPS, the commander
and possibly other military witnesses and/or suspects will be pulled in the law enforcement
mechanism and then given the role of accountor in this external mechanism. Additionally,
information flows from the military accountability mechanism to the law enforcement
mechanism when an investigation is carried out in the former mechanism. After all, the
Directive SG-014 requires the Commander of the Armed Forces to share the investigation
results with the PPS. This obligation is not reciprocal.

Summarized, the Dutch legal oversight system is composed of two separate mechanisms, an
internal military accountability mechanism and an external law enforcement mechanism.
In both mechanisms the AAR plays an important role as it initiates the flow of information
and enables both the commander and the PPS to fulfil their responsibility to monitor the
use of force by military personnel. As such, the AAR functions as a linking pin between both
mechanisms. Finally, the AAR serves as a starting point to decide whether or not there is a
case for further investigation. This applies to both the military accountability mechanism
and the law enforcement mechanism. Within their mechanism the commander and the PPS
fulfil the role of both accountee and accountor. In addition, by definition, the commander
functions the role of accountor in case the PPS decides to launch an investigation. As the
military accountability mechanism and the law enforcement mechanism are interconnected,
together they form a regime, a military accountability regime.
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3.6 Conclusion

This chapter served the purpose of answering the question how legal oversight relates
to the concept of the rule of law. It has been demonstrated that the legality principle is a
fundamental element of the rule of law concept. This principle implies that State power must
have a basis in law and that States must adhere to the limits of the powers that have been
conferred upon them. In this context it must be noted that States are not only bound by
national law, butalso by international law. The legality principle furthermore compels States
to account for having used their powers. This notion of accountability constitutes the third
component of the legality principle and forms its capstone as accountability ensures that the
legal basis and legal regime(s) are actually observed.

Accountability is a term with multiple meanings, but in this study, accountability is used
as a synonym for monitoring someone’s actions or conducting oversight. This layer of
accountability serves as a stepping stone to the accountability layers at which liability or
criminal responsibility is established.

Oversight presupposes a relationship, a relationship between an accountorand an accountee.
In this study, accountability is approached from the perspective of the accountee. Oversight
presumes a flow of information from the accountor to the accountee. This information
then enables the accountee to assess the accountor’s actions and, based on that, to decide
whether and if so what follow-up steps should be taken.

Relationship, information and assessment, the three constitutive elements of accountability,
can be converted to conceptual accountability arrangements, mechanisms and regimes
which helps to unravel responsibilities with respect to accountability and to make them
transparent.

The oversight system concerning the use of force by the Netherlands armed forces consists of
aninternal militaryaccountability mechanism and an external law enforcement mechanism.
The former mechanism is made up of several arrangements. These arrangements are linked
to the military hierarchical structure in which commanders play a pivotal role. The AAR is
the tool used to inform and enable the accountee to assess the lawfulness of the use of force.
If the information from the report warrants it, the Commander of the Armed Forces will
launch an investigation to gather further information.

In the Dutch legal system, the PPS also plays a role in monitoring the use of force by members
of the armed forces. Since the PPS is not part of the MOD, its oversight role constitutes an
external (law enforcement) mechanism which is triggered as soon as commanders hand over
a copy of the AAR to the RMC. Similar to the military accountability mechanism, the law
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enforcement mechanism is also composed of several arrangements. To exercise oversight,
the PPS has the investigation at its disposal, if appropriate, as a means to make a weighted
decision on whether and if so what follow-up steps are necessary.

In sum, the military accountability mechanism and the law enforcement mechanism
together form a military accountability regime in which reporting and investigation are used
as a means of ensuring the core element of oversight, which is information.



70 It takes two to tango



Part 2



Chapterq



Chapter g: Legal oversight in the Law of Armed Conflict

Chapter g: Legal oversight in the Law of Armed Conflict

“It means setting the right tone. It means not winking and nodding or even being perceived to have shrugged
off something that should in fact be aggressively pursued or investigated.” %8

4. Introduction

In Part 1 of this study it has been demonstrated that observance to the rule of law, more
specifically the legality principle, requires that States must not only adhere to their national
law, but also to international law. For this reason, the Netherlands armed forces will only
be deployed outside national territory if a legal basis in international law is present.’® Also
during the deployment international law forms an important part of the legal framework
that governs the use of force. This framework may comprise two bodies of law. Firstly, there
is the law of armed conflict (LOAC) which applies when the Netherlands armed forces are
involved in an armed conflict."° Outside an armed conflict LOAC does not formally apply,
but Dutch national policy compels the armed forces to use the protective LOAC provisions as
safety margins for any operation.'' Secondly, the Netherlands armed forces must under all
circumstances adhere to human rights treaties insofar as jurisdiction is exercised within the
scope of these treaties.’* As the legality principle also requires that the use of State power
must be accounted for and is thus subjected to legal oversight, the question arises how this
obligationisreflected in international law with regard to the use of force by the armed forces.
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that, we still have LOAC/LoW.” P. Wilson, ‘The myth of international humanitarian law’, International Affairs, 3, 93 (2017), p.
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of the Red Cross 96, no. 895/896 (2014), p. 907.

191 Nederlandse Defensie Doctrine (n 9), p. 24.

192 Nederlandse Defensie Doctrine (n 9), p. 25.
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Part 2 seeks to identify this obligation in LOAC and HRL and aims to examine the standards
that States must observe with respect to the implementation of this obligation. With a view
to clarity, Part 2 is divided in two chapters, with this chapter zooming in on LOAC and the
next chapter on HRL.

For each military operation, the question must be answered whether the legal regime of
LOAC applies because only then will the obligations arising therefrom formally apply.’3 The
scope of applicability, however, will not be considered in this study because it is not relevant
to answering the central question as such. On top of that, there is academic literature on
this topic in abundance. This chapter is therefore is based on the premise that the threshold
of an armed conflict has been met and consequently focuses on the question which LOAC
obligations regarding legal oversight on the use of force by armed forces then come into
effect.

In this chapter, first the obligations and framework of standards that follow from the four
Geneva Conventions of 1949 and the two Additional Protocols of 1977 with regard to the
exercise of oversight will be explored, examining in particular the role thereby assigned to
reporting and investigating the use of force by armed forces. Section 2 discusses the general
obligation that State Parties have to ensure compliance with the aforementioned treaties. In
section 3 the focus shifts to the specific obligations that State Parties must fulfil in the event
members of the armed forces violate LOAC. Section 4 then moves on to discuss the role of
commanders with regard to exercising legal oversight. Section 5 wraps up this chapter with
a conclusion.

4.2 Duty to ensure respect

Common to all four conventions, Article 1 of the Geneva Convention of 1949 requires State
Parties to undertakerespectand to ensurerespect for the Conventionsin all circumstances.'*
The explicit reference of this obligation dates back to the 1929 Convention.'® Its predecessors
0f1864'9¢ and 1906 merely stated that the commander of the belligerent armies had to arrange
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194 D.Djukizen N.Pons, The Companion to International Humanitarian Law, International Humanitarian Law Series 55 (Leiden: Brill
Nijhoff, 2018), p. 252.

195 Article 25 of the Convention for he Amelioration of the Condition of the Wounded in Armies in the Field of 1929 provided
that “[t]he provisions of the present Convention shall be respected by the High Contracting Parties in all circumstances.”

196 Article 8 of the Convention for he Amelioration of the Condition of the Wounded in Armies in the Field of 1864 provided
that ‘[t}he implementing of the present Convention shall be arranged by the Commanders-in-Chief of the belligerent
armies following the instructions of their respective Governments and in accordance with the general principles set forth
in this Convention.’
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the implementation of the rules of the law of war in accordance with the instructions of his
government.'”

In 1949 the duty to respect LOAC was given a prominent position in the four Conventions
by enshrining it as the first provision.'?® The importance of the duty to respect LOAC was
furthermore strengthened by adding the words “and to ensure respect for” in order to
convey that States would not only order the military authorities to respect LOAC, but that the
execution of the duty to respect would also be monitored, in other words that authorities on
State level also exercise legal oversight.®® This duty applies in both international and non-
international armed conflicts*°® as well as in peacetime.**' Furthermore, as States always
retain full command®* over their armed forces, the duty applies regardless of whether States
have transferred the authority over its troops to a different State or to an international
organisation.?®

Common Article 1 of the Geneva Conventions of 1949 complements the negative duty to
refrain from violations with a positive duty to take appropriate measures to prevent and
repress violations.?** Within the margins set by the Conventions, State Parties are free to
decide how to implement these obligations. One of the obligations relevant to this study -
and which will be discussed in this chapter - concerns the duty to suppress breaches.*°>
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Common Article 1 of the Geneva Conventions of 1949 is repeated in Article 1 of the First
Additional Protocol of 1977 and reinforced by Article 8o which, in its first paragraph, obliges
State Parties to take all necessary measures for the execution of their obligations under the
Geneva Conventions of 1949 and the First Additional Protocol of 1977. The second paragraph
of Article 8o requires State Parties to give orders and instructions to ensure observance of the
Conventions and Protocol and most importantly imposes a duty to exercise legal oversight.
In other words, the Protocol has upgraded the obligation from an implied duty to a codified
duty.

In sum, common Article 1 reflects the principle of legality whereas the element “to ensure
respect” gives substance to the notion of accountability.>°® Overall, common Article 1 aims
to prevent that LOAC appears only in the books, but is not duly applied and enforced.>°” Now
that we understand the general obligation of State Parties to ensure compliance with the
Geneva Conventions of 1949 and the First Additional Protocol of 1977, we will focus on the
specific obligations State Parties must fulfil in the event members of the armed forces violate
the rules enshrined in these treaties.

4.3 Investigation obligations on State level

Common Article 1 of the 1949 Geneva Conventions and the Articles 1 and 8o of the First
Additional Protocol of 1977 first and foremost address State Parties. State Parties bear the
ultimate responsibility to ensure respect for LOAC and must take all necessary measures for
the execution of their LOAC obligations. These measures include the doctrine of command
responsibility which is one of the obligations that binds the State Party as evidenced by
the wording of Article 87 of the First Additional Protocol of 1977. This Article provides that
State Parties shall require that commanders must take action against LOAC violations. In
practical terms, it means that State Parties first of all must ensure that commanders have the
power to act against violations. Secondly, State Parties must ensure that commanders fulfil
their obligations which links the doctrine of command responsibility directly to State level
obligations.?°8
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Before examining the duty of commanders to exercise legal oversight as it follows from the
doctrine of command responsibility, first the duty to exercise legal oversight on State level,
which surpasses the level of the commander, will be analysed.

To reiterate Bingham’s statement concerning the notion of accountability, “[there] would
be little or no point in laying down legal limits if they could be broken without legal
consequence”.>*® For this very reason, a common set of mandatory rules was introduced
in the four Geneva Conventions of 1949 in order to prevent and repress LOAC violations.*'"®
These rules are laid down in Article 49 of the First Geneva Convention of 1949, Article 50 of
the Second Geneva Convention of 1949, Article 129 of the Third Convention of 1949, Article
146 of the Fourth Geneva Convention of 1949 (hereafter: common repression Articles) and
are reinforced by Article 85 of the First Additional Protocol of 1977.

These common repression Articles obligate State Parties to prevent and repress any breach,
but the mandatory nature differs according to the type of breach in that breaches other
than grave breaches give State Parties some leeway as how to respond to the violation. This
section will first discuss the oversight framework connected to grave breaches after which
the oversight duties of States concerning non-grave breaches will be examined. It also
touches on the question of what type of investigation should be initiated. Furthermore, this
section will address the debate concerning the question whether State Parties are compelled
to investigate LOAC breaches of a non-criminal nature.

4.3.1 Investigation of grave breaches

The four Geneva Conventions of 1949 provide an exhaustive enumeration of breaches
which are labelled ‘grave’. A breach is considered ‘grave’ when the LOAC violation involves
wilful killing, torture or inhuman treatment, including biological experiments, wilfully
causing great suffering or serious injury to body or health, and extensive destruction and
appropriation of property, not justified by military necessity and carried out unlawfully and
wantonly.>" Additionally, each of the four Conventions pinpoints specific violations which
are considered to be ‘grave’ in view of the purpose of each Convention.** Article 85 of the
First Additional Protocol of 1977 extends the framework of ‘grave breaches’ to violations
when they have been committed against certain categories of protected persons and objects
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and adds specific violations of the First Additional Protocol to the Convention’s list of grave
breaches.

With respect to grave breaches, the common repression Articles of the Geneva Conventions
of 1949 provide that State Parties undertake to enact the necessary legislation to provide
effective sanctions for persons committing, or ordering to be committed, any of the grave
breaches of the four Geneva Conventions of 1949.23 The use of the term ‘undertake’ in the
common repression Articles implies that the obligation is unconditional and that State
Parties have no discretion.>* Besides imposing an absolute obligation to enact legislation,
the common repression Articles also prescribe that grave breaches must be criminally
sanctioned meaning that administrative or disciplinary legislation does not suffice.*” It is
up to the State Parties, however, to decide how to implement the grave breaches in domestic
penal law provided the legislation is effective.?®

The second paragraph of the common Articles combines the obligation to penalize grave
breaches with a duty to search for persons alleged to have committed, or to have ordered
to be committed, such grave breaches, and to bring these persons before its courts.*'” This
obligation leaves no room for “prosecutorial discretion and decide not to press charges”
when there is ample evidence to seek an indictment.?'® Moreover, the duty to search and
prosecute implies that domestic law must provide “for the mechanisms and procedures
to ensure that it can actively search for alleged offenders, make a preliminary inquiry into
the facts and, when so warranted, submit any such cases to the appropriate authorities for
prosecution.” The duty to search and prosecute necessarily implies a duty to investigate.>*°

|

213 A similar obligation is provided by other LOAC conventions, e.g. Article V of the Convention on the Prevention and
Punishment of the Crime of Genocide; Article 7 of the Convention for the protection of cultural property in the event of
armed conflict; Article 7 of the Convention against torture and other cruel, inhuman or degrading treatment or punishment;
Article g of the Convention on the prohibition of the use, stockpiling, production and transfer of anti-personnel mines and
on their destruction.

214 Dérmann (n198), §2839; Medlong (n 212), p. 850.
215 Also see Sandoz (n199), §3538.

216 D. Plattner, ‘The Penal Repression of Violations of International Humanitarian Law Applicable in Non-International Armed
Conflicts’, International Review of the Red Cross 30, no. 278 (1990), p. 413.

217 This paragraph also entails an obligation to extradite if a State Party decides not to bring a case to court himself. As the
focus of this study is on the Netherlands Armed Forces, and itis safe to assume that Dutch military personnel would, in case
of suspicion of a war crime, be tried before the District Court in Arnhem, this obligation will not be discussed. The implied
obligation to establish universal jurisdiction will be disregarded for the same reason.

218 Dérmann (n198), §2862.

219 Dérmann (n198), §2860.

220 N. Lubell and others, ‘Guidelines on Investigating Violations of International Humanitarian Law: Law, Policy and Good
Practice’ (Geneva: The Geneva Academy of International Humanitarian Law and Human Rights, September 2019), p. 3.



Chapter g: Legal oversight in the Law of Armed Conflict

4.3.2 Investigation of non-grave breaches

The common repression Articles make a distinction between grave breaches and “all acts
contrary to the provisions of the Conventions other than the grave breaches”. A non-grave
breach can, therefore, be defined as any violation other than a grave breach.>*

As explained above, State Parties are obliged to enact penal legislation and have a duty to
search and prosecute a grave breach which implies that State Parties also have a duty to
investigate. With respect to other than grave breaches, the common repression Articles only
express that States “must take measures necessary for the suppression of all acts”. In this
context, the First Additional Protocol of 1977 distinguishes grave breaches from “all other
breaches” and obliges State Parties to repress the former and to take measures necessary to
suppress the latter.>*

Although the verbs ‘repress’ and ‘suppress’ are synonyms,**> “the drafters of both the
conventions and the protocol must have intended some distinction between the two terms
since all five of these treaties suggest that the obligation concerning grave breaches differs
from the obligation in relation to all other breaches.”*¢ The term ‘repression’, which is
clearly linked to the grave breaches regime, must be understood as to emphasise that State
Parties must criminalise and prosecute these violations**> whereas the term ‘suppression’
gives State Parties more freedom concerning the way in which a non-grave breach is dealt
with.22® The Geneva Conventions of 1949 and the First Additional Protocol of 1977 oblige
State Parties to act against a non-grave breach, but do not prescribe how.

In 1958 the ICRC Commentary concluded with respect to the interpretation of the term
‘suppression’ that “[t]here can, however, be no doubt that the primary purpose of the
paragraph is the ‘repression’ of infractions other than “grave breaches”, and that the
administrative measures which may be taken to ensure respect for the provisions of the
Convention on the part of the armed forces and the civilian population are only a secondary
consideration.”?*” Half a century later, however, the ICRC seems not to put suppression of
non-grave breaches by penal means first anymore when it explains that “State Parties will
determine the best way to fulfil these obligations, for example by instituting judicial or
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disciplinary proceedings for violations of the Conventions other than grave breaches, or
by taking a range of administrative or other regulatory measures or issuing instructions
to subordinates. The measures chosen will depend on the gravity and the circumstances
of the violation in question, in accordance with the severity of the breach.”® Sandoz, for
that matter, points out that “[tthough repression is the natural way to ensure that non-grave
breaches are brought to an end, it is not the only means.”**

According to Schmitt, LOAC compels State Parties only to investigate war crimes (grave
breaches) when there is a sufficiently credible allegation or other reason to suspect that
a such crime has been committed and he argues that LOAC does not oblige States to
“investigate particular categories of incidents, such as those involving civilian casualties or
damage to civilian property.”3° Cohen and Shany contend however that, based on the duty
to ensure respect, the command responsibility doctrine and the duty to take precautions
in attack, the conventions and protocol “impose a broad duty to investigate going beyond
situations in which grave breaches have been allegedly committed”.3' As regards the nature
of the investigation Cohen and Shany continue: “[a]t the same time, the broader aspects of
the duty to investigate identified here are more flexible in nature than to those appertaining
to the narrower duty to investigate allegations of grave breaches. Whereas the latter implies
universal jurisdiction and a duty to employ criminal law tools, the former can be more
localized in scope and may entail a choice of investigation technique (criminal, disciplinary,
civil measures and/or fact-finding inquiry).”3* The Turkel Commission makes a distinction
between ‘examination’ and ‘investigation’ and argues that the former is consistent with the
duty to suppress and the latter with the duty to repress. According to the Turkel Commission
a general duty to examine all LOAC violations follows from the duty of State Parties to
ensure respect for LOAC.?3 In addition to this general duty, State Parties are obligated to
investigate grave breaches and any other LOAC breach that reaches a certain level of severity
that warrants criminal accountability.>3* The Geneva Academy holds a similar position as the
Turkel Committee and distinguishes between a criminal investigation and an administrative
investigation whereby the former subscribes to the obligation to repress and is triggered by
grave breaches and other serious of the laws and customs of war and the latter is considered
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one way to fulfil the duty to suppress and is triggered by operational, policy or disciplinary
considerations.>3

To summarize, LOAC distinguishes between grave breaches and non-grave breaches. State
Parties must repress the former breaches which means that these infringements warrant a
criminal investigation. In contrast, non-grave breaches give State Parties more discretion
on how to respond to them. Having pointed out the difference between grave and non-grave
breaches, now the influence of the type of armed conflict within which the violations were
committed will be briefly discussed.

4.3.3 International and non-international armed conflicts

The regime of grave breaches and non-grave breaches and the obligations that come with it
apply to international armed conflicts. The question is whether these regimes and related
obligations also apply in non-international armed conflicts.

Violations of common Article 3 of the Geneva Conventions of 1949 are not included in the
exhaustivelistofgrave breachesand the Second Additional Protocol of19771acksanyreference
to a regime of grave breaches. Therefore, one could argue that the strict enforcement of
the grave breaches regime (duty to penalize and prosecute) does not apply either allowing
States margin for manoeuvre in dealing with LOAC violations in non-international armed
conflicts.*3®

Nevertheless, it follows from the purpose of common Article 3 of the Geneva Convention
of 1949 and the Second Additional Protocol of 1977, being securing the respect for and
protection of the human person and humanity in times of non-international armed conflict,
that serious violations must be penalized and prosecuted whereas other violations must
be suppressed.>3” The prohibitions listed in common Article 3 are repeated in Article 4,
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paragraph 1 and 2 of the Second Additional Protocol of 1977. As the latter expands on the
former, one would expect that the same holds true for the ‘procedural regime’, meaning
serious violations of common Article 3 of the Geneva Conventions of 1949 and Article 4 of the
Second Additional Protocol of 1977 go hand in hand with an obligation to search, prosecute
and therefore to investigate and that violations which do not meet the threshold of “serious
violation” must be suppressed. Furthermore, as Article 4 paragraph 1 and 2 of the Second
Additional Protocol of 1977 “were supplemented and reinforced by new provisions inspired
by the Conventions and the International Covenant on Civil and Political Rights”,?® the ideas
concerning the supervision and enforcement of human rights could provide guidance with
respect to the violations of common Article 3 and Article 4. As we will see in Chapter 5, if
follows from case law of the European Court of Human Rights (ECtHR) that repression by
means of criminal law as the most effective means of action against flagrant violations of
law.

4.3.4 No prima facie breach

So far, the discussion focused on grave breaches and non-grave LOAC breaches and the
related regime of repression and suppression. But what about incidents which show no prima
facieindication that a LOAC violation may have occurred. Are States compelled to investigate
such incidents? This question is subject of debate with respect to civilian casualties and this
debate shows a tripartite.

The first school takes the position that the duty to investigate is only triggered by a reasonable
suspicion of a LOAC breach. The mere death of civilians does not per se point to a LOAC
violation and therefore it does not activate the obligation to investigate.>3°

Scholars of the second school assert that “no assault is above suspicion until it is positively
verified; therefore each and every case involving incidental civilian damages has to be
checked to determine its legality.”4°

The third school seems to take an intermediate position by arguing that “an incident
featuring serious consequences in questionable circumstances, such as unexpected loss of
life or wanton harm to property without a clear justification, may warrant an investigation
even if no evidence of wrongdoing is initially available.”' They consider this obligation to be
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inherent to the obligation to take precautions in attack and argue that “[i]nvestigation of past
incidents in which harm has occurred is arguably part of the “constant care” which parties
are expected to demonstrate in order to assess on an ongoing basis the proportionate nature
of the methods and means of warfare they employ. In other words, monitoring the effects of
military actions through investigation of possible violations arguably constitutes a “feasible
precaution” against excessive harm.”4* These scholars seem to seek connection with the
case law of the ECtHR on the right to life, which holds that every killing by government
agents regardless of its lawfulness must be investigated,**? and State practice, which shows
that some States are inclined to review every case of civilian casualties.>#4

Margalit, however, contents that the obligation to only investigate prima facie violations
reflects the balance States were seeking to construct between military necessity and
humanitarian considerations. Furthermore he warns not “to misrepresent the applicable
LOAC requirements or to confuse policy choices with legal obligations.”>

Margalit remarks that there is no obligation to investigate incidents involving civilian
casualties when these casualties were expected and the attack was lawfully executed.?4® On
the other hand, Article 57 paragraph 1 of the First Additional Protocol of 1977 compels State
Parties to take constant care to spare civilians. This basic rule which is fundamental to LOAC
erodes when an attack unexpectedly results in civilian casualties or the number of civilian
casualties is unexpectedly high and, in order to prevent risks to civilians in subsequent
attacks, the root cause is not assessed.>*” In other words, the assessment of the attack is
part and parcel of the duty to take precautionary measures and with that contributes to the
duty to ensure respect. The assessment inherent to precautionary measures though is not
synonym to the duty to investigate as LOAC imposes the latter to State Parties only when
there is a reasonable suspicion that a violation has occurred.?4®

To summarize, in pursuance of the notion of accountability and in order to fulfil the
commitment enshrined in common Article 1, State Parties must prevent and repress LOAC
violations whereby a distinction is made between grave breaches and non-grave breaches.
Grave breaches of the Geneva Conventions of 1949 and the First Additional Protocol of 1977
and serious violations of common Article 3 Geneva Conventions of 1949 and the Second
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Additional Protocol of 1977 must be criminally sanctioned and LOAC obliges State Parties to
search for violators, to investigate the violation and to bring the case before a court. Other
violations must be suppressed, but LOAC does not prescribe how State Parties must respond
to these violations. In other words, a criminal investigation of non-grave breaches is not
mandatory. The debate regarding whether incidents which show no prima facieindication of a
LOAC violation trigger a duty to investigate has not yet crystallised.

Having discussed the question of when State Parties have a duty to investigate and what type
of investigation should be conducted, the question arises as to what requirements, according
to LOAC, the investigation should meet. This question is discussed in the next section.

4.4 Investigation standards

To the extent that LOAC obliges State Parties to criminalize grave breaches of the four Geneva
Conventions of 1949 and the two Additional Protocols of 1977 and, therefore, requires them
to investigate these violations, the question arises whether LOAC also imposes investigation
standards. The aforementioned treaties themselves do not formulate standards, which is
widely confirmed in the literature.?*° One could argue, however, that some general standards
can be derived from the object and purpose of the obligations to repress and suppress LOAC
violations.>>°

First of all, the standard of promptness. From the text of the common repression Articles
follows that State Parties must act without delay once they know about a person suspected of
having committed a grave breach. A similar standard is enshrined in the duty of commanders
as described in Article 87 Additional Protocol of 1977. State Parties and commanders are
obliged to immediately respond once information is brought to their attention that should
compel them to act as delay increases the chance of unsuccessful repression or suppression;
suspension of action defies the object and purpose of the obligation to investigate.>’

Secondly, the standard of an effective investigation. State Parties must bring members of
the armed forces before a court for the purpose of punishing if the violation constitutes a
criminal offence. Itis needless to say thata successful trial requires an effective investigation,
meaning that the investigation revolves around establishing the facts and identifying the
persons who were involved in order to be able to decide about subsequent action.?>?
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Thirdly, the standard of independence and impartiality. The duty of commanders to
initiate when necessary disciplinary or penal action against violators embodies a duty
for subordinates to report any suspected violation. The reporting duty encompasses an
obligation for those who may be involved in the incident to abstain from investigative
action and leave this to the competent authorities. So to speak, the duty to report evidences
impartiality and independence.?>

Although one could distil investigation standards from the purpose and meaning of the
obligation following from the repression Articles, legal scholars agree that LOAC lacks
clear guidance concerning the investigation standards that must be applied. Nevertheless,
they accept that investigations of LOAC breaches must always meet the requirement of
independence, impartiality, effectiveness and promptness.** These standards are derived
from HRL and more in particular the case of law of human rights courts based on the
assertion that there is no fundamental difference between these standards in or outside
an armed conflict, except that the context in which the investigation must be conducted
obviously will affect the way the standards can be applied.?s> The question then is how the
investigative framework is shaped in HRL and what the investigative standards entail. These
questions will be discussed in Chapter 5.

It follows from the above that with respect to State obligations LOAC differentiates between
repression and suppression of LOAC violations. Both the obligation to repress and the
obligation to suppress imply an obligation to investigate, but the investigative framework
is different. The former obligation compels State Parties to execute a criminal investigation
whereas the latter obligation allows them more leeway as regards the type of investigation.

LOAC not only imposes an obligation to exercise oversight on State Parties, but also
specifically addresses commanders. In LOAC commanders play a key role in exercising
oversight on the use of force. This role will be examined further in the next section. Before
we go into this role, it must be acknowledged, however, that the role of commanders and
the responsibilities associated with it do not diminish the role and responsibility of the
individual members of the armed forces to respect LOAC. The next section, however, does
not examine their obligations. This demarcation is based on the assertion that common
Article 1 of the four Geneva Conventions of 1949 impacts on each member of the armed forces
in their capacity as State agent and inherently imposes a duty on each of them to supervise
compliance by their fellow soldiers and to report any violation to their commander.5®

[
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4.5 Doctrine of command responsibility

Just as the armed forces are bound by the law in peacetime, there are obligations under
LOAC that govern their conduct in armed conflict. For several reasons it is crucial that
adherence to LOAC is monitored; that legal oversight is exercised. Notwithstanding the
legal duty following from common Article 1 to respect LOAC, which counts as a precondition
for limiting human suffering and restricting the effects of military action, compliance also
serves other interests. For example, it serves an operational interest as “widespread (and
even isolated) non-compliance produces strategic disadvantage.”>” Or as Corn argues that
“a truly effective military unit is one that executes combat operations consistently with THL
regulatory norms”.? A benefit is also that adherence to LOAC “[provides] military personnel
with a decisional framework thatenables them to reconcile theirinnate sense of morality and
humanity with the demands of employing lethal force”. Furthermore, observance is relevant
because LOAC violations can be punishable. And last, but certainly not least, observance of
LOAC may contribute to peace after settlement of the conflict.

Although the armed forces have an interest in compliance, military history shows that
compliance does not happen automatically and that strong leadership is required. With
respect to the importance of leadership Petraeus succinctly noted in an interview that “[p]
erhaps the most important task of a commander, particularly in this kind of operation, is to
set the right tone. It’s number 14 in my lessons learned in Iraq after a previous tour. It means
setting the right tone. It means not winking and nodding or even being perceived to have
shrugged off something that should in fact be aggressively pursued or investigated. It means
not allowing frustration that we all feel in this kind of endeavour at some time or other, or
sometimes even the anger [that results], in a sense, among one’s subordinates that there’s an
“anything goes” kind of approach to life.”°

The interview focused on Petraeus’ response to the results of a study by the U.S. Mental
Health Advisory Team in Iraq in 2006. The study found, among other things, that only 47%
of those surveyed would report a unit member for a violation of the rules of engagement
and no more than 55% would report a unit member for injuring or killing an innocent non-
combatant.?®° Petraeus was concerned about the mindset of the U.S. forces in Iraq with
regard to U.S. values and adherence to LOAC. In a letter to his troops in Iraq Petraeus urged

triumphs, and they all must share in responsibility for its shortcomings. That is because they are a team, in which each
member bears some responsibility for holding the others to the standards and values of the Australian Defence Force and
the Australian Army.”
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everyone to observe the standards and values that the US forces are committed to. At the end
of the letter, he addressed his commanders by stating that “[l]eaders, in particular, need to
discuss these issues with their troopers — and, as always, they need to set the right example
and strive to ensure proper conduct. We should never underestimate the importance of good
leadership and the difference it can make.”®'

The importance of setting the right tone and showing leadership was once again proven in
the inquiry into the criminal behaviour by the Australian SAS in Afghanistan. In his report,
the Inspector-General of the Australian Defence Force concluded that the lack of both
aspects contributed to the crimes as he stated that “[cJommanders indirectly contributed to
the criminal behaviour, in a number of ways, but in particular by accepting deviations from
professional standards in respect of behaviour, by sanitising or embellishing reporting to
avoid attracting questions, and by not challenging or interrogating accounts given by those
on the ground.”®?

It follows from the aforementioned examples that the attitude and behaviour of commanders
towards misbehaviour of subordinates are of imminent importance and it’s this posture
which is at the core of the concept of command responsibility.2®3 This concept, which set foot
in international criminal law following the Second World War and found its way to treaty law
in Articles 86 and 87 of the First Additional Protocol of 1977 and the statutes of international
criminal tribunals, requires commanders to adopt an active stance concerning criminal
behaviour of their subordinates. Basically, commanders must prevent the commission of
crimes, they must stop crimes when they are being committed, when crimes have been
committed they must take steps so that the crimes will be investigated and prosecuted and
finally, if they fail to act, commanders may be held criminally responsible.2%4

So, in the event that a LOAC violation has occurred, the appropriate question is whether
an to what extent commanders have exercised legal oversight. What did they do to ensure
compliance?*®> This section elaborates on the doctrine of command responsibility and
focuses on the question whether it imposes a duty for commanders to exercise legal oversight
and, if so, what this obligation entails.

|
261 Petraeus’ letter is published in Coleman (n 260), pp. 247-248.

262 Gaynor (n 256), p. 470; Doty submits that “[w]ithout question, a commander who sets or allows an unethical command
climateis setting up his unitand subordinates for failure. Historically, there are many examples of this.” J. Doty and C. Doty,
‘Command Responsibility and Accountability’, Military Review 9o (2012), p. 38.

263 Sandoz (n199), §§3549 and 3550.

264 M.M. Bradly and A. De Beer, ‘All Necessary and Reasonable Measures” - The Bemba Case and the Threshold for Command
Responsibility’, International Criminal Law Review 20 (2020), p. 190.

265 Gaynor (n 256), p. 470.



It takes two to tango

The doctrine as such will not be discussed as it would simply be a repetition of what other
scholars have already written. Instead, it examines what obligation the doctrine of command
responsibility imposes on commanders with respect to exercising legal oversight, more
specifically the role of reporting and investigation of the use of force in this regards. On the
last point, it examines how the role of both instruments of legal oversight is reflected in
the case law of the International Criminal Tribunal of the former Yugoslavia (ICTY) and the
International Criminal Tribunal (ICC).

4.5.1 The First Additional Protocol of 1977

The command responsibility doctrine has its roots in the principle of responsible command
which,2® in its long history,*®” evolved from an idea which was first put forward in general
terms in the Hague Convention of 19072%® to an individual liability concept in the criminal
trials in the aftermath of the Second World War of which the trials against the Japanese
General Yamashita, the German Field Marshal Von Leeb and General List are generally
considered to be the most crucial.2® For the first time commanders were held criminally
responsible for neglecting their duty to act as they knew or should have known about the
crimes their subordinates had committed.

In the negotiations of the four Geneva Conventions of 1949 the role of commanders was
acknowledged and many responsibilities were assigned to commanders, however, it was only
in 1977 that the penal or disciplinary responsibility for a failure to act against law violations
by subordinates found its way to treaty law when it was codified in Articles 86 and 87 of
the First Additional Protocol of 1977. As the protocol only applies in international armed
conflicts, the question arises whether the doctrine of command responsibility also applies
in non-international armed conflicts. This question can be answered in the affirmative as the

doctrine is considered to be part of customary law.>7°
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4.5.1.1 Article 86 of the First Additional Protocol of 1977

According to the first paragraph of Article 86 of the First Additional Protocol of 1977 State
Parties must repress grave LOAC breaches, and take measures necessary to suppress all other
breaches which result from a failure to act when under a duty to do so. In other words, this
paragraph compels State Parties to act against any LOAC infraction.*”" The second paragraph
of Article 86 then puts a similar duty in the hands of a commander*7* and stipulates that they
can be held penal or disciplinary responsible if they fail in their duty to act when they know
or had information which should have enabled them to conclude in the circumstances at the
time, that a subordinate was committing or was going to commit a LOAC violation and they
did not take all feasible measures within their power to prevent or repress the breach.>"

This duty to actis a derivative of the authority—and the associated responsibility to control*7*
— attributed to them by the State in conjunction with the State obligation to repress and
suppress LOAC violations as imposed by the Geneva Conventions of 1949 which obligation is
reaffirmed in paragraph 1 of Article 86 of the First Additional Protocol of 1977.%7> In sum, the
second paragraph of Article 86 encompasses the concept of command responsibility.

Afailure to act, however, does notautomatically resultin penal or disciplinary responsibility.
According to Article 86 of the First Additional Protocol of 1977 three conditions must be
fulfilled. First of all, the omission must relate to a breach committed by a subordinate.?”®
Secondly, the knowledge threshold should be met meaning that, at the time, the commanders
knew, or had information which should have enabled them to know that a subordinate had
breached LOAC. The third requirement is that commanders, despite their knowledge, failed
to take all feasible measures within their power to prevent or repress the breach.

Law of Military Operations, ed. T.D. Gilland D. Fleck, 2nd ed. (Oxford: Oxford University Press, 2015), p. 553. In the Netherlands
the doctrine of command responsibility is codified in Article g of the International Crimes Act (Wet internationale misdrijven)
which applies in both international and international armed conflicts. As regards its customary status, the government
argues that the doctrine “has long been recognized in international (customary) law with regard to war crimes”, see
‘Parliamentary Proceedings’, Pub. L. No. 28 337, 2001-2002 3, p. 29.

271 Sandoz (n 199), §3524.

272 Article 86, paragraph 2, of the First Additional Protocol of 1977 refers to ‘superiors’. Considering that this paragraph is
linked to Article 87 of the First Additional Protocol of 1977 and this research is focused on the Netherlands armed forces,
only the term ‘commander’ is used. It is acknowledged, however, that the terms ‘superior’ and ‘commander’ are no
synonyms.

273 The duties of the commander supplement rather than replace the obligations of the State. See Sandoz (n 199), §3562;
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q.5.1.2 Article 87 of the First Additional Protocol of 1977

Article 87 of the First Additional Protocol of 1977 builds on the first paragraph of Article 86
by compelling State Parties to ensure that commanders, with respect to their subordinates,
prevent and, where necessary, suppress and report violations to the competent authorities
with the aim to initiate penal or disciplinary action. Furthermore, in the context of
prevention and repression of LOAC breaches, Article 87 obliges commanders to ensure that
their subordinates are aware of their LOAC obligations.

With the provisions in Articles 86 and 87, the First Additional Protocol of 1977 expresses that
commanders play a key role with regard to compliance with LOAC.*7 In this context, the
term commander refers to every commander in the military hierarchy regardless of rank,
so every commander plays a vital role with respect to LOAC compliance by subordinates.?’®
It should be noted, however, that responsibilities come with authority which means that
the span of duties of a commander may depend on that individual’s position in the military
hierarchy.*”®

From the obligations imposed on commanders in Article 86 and 87 of the First Additional
Protocol, it follows that commanders must control their units. This duty to control implies
an obligation for commanders to exercise legal oversight on the use of force in order to
ensure that their units comply with LOAC.

In order to be able to exercise control, commanders require information. After all,
commanders need information to determine whether a need to act exists and, if so, what
measuresshould be taken. Chapter3explained thatreportingand investigation areimportant
tools for uncovering the information required to implement the notion of accountability.
The next section explores whether the doctrine of command responsibility implies a duty for
commanders to set up a reporting system and to initiate an investigation into the conduct of
their subordinates as appropriate.

4.5.2 Reporting and investigation

Article 86, second paragraph of the First Additional Protocol of 1977 obliges commanders to
take all feasible measures within their power to prevent or repress a breach of the Geneva
Conventions of 1949 and the First Additional Protocol of 1977 by subordinates. A similar
duty follows from Article 87, third paragraph of the First Additional Protocol of 1977 which

|
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requires commanders to initiate such steps as are necessary to prevent such violations and,
where appropriate, to initiate disciplinary or penal action against violators thereof.

Apart from the obligation of commanders to ensure that their subordinates are aware of
their LOAC obligations, to report breaches and to initiate, where appropriate, disciplinary
or penal action, Articles 86 and 87 of the First Additional Protocol of 1977 give no guidance
on the concrete measures commanders must take to fulfil their obligation.?*° The question
what measures meet the threshold of ‘necessary and reasonable’ cannot be answered
unequivocally because it depends on the concrete circumstances of the case. Whether the
threshold is met, requires a consideration of the measures available to the commanders at
theirlevel of authority in the circumstances at the time. Moreover, it requires an examination
of “what crimes the commander knew or should have known about and at what point in
time.”?® This does not mean, however, that commanders must take each and every possible
measure at their disposal. Instead, one must consider the proportionality and feasibility of
the measures.28?

Command responsibility obliges commanders, as Sandoz puts it, “to be constantly informed
of the way in which their subordinates carry out the tasks entrusted to them, and to take the
necessary measures for this purpose. Finally, they are in a position to establish or ensure the
establishment of the facts, which would be the starting point for any action to suppress or
punish a breach.”%

The obligation to be constantly informed and to take the necessary measures for this
purposes, highlights the importance of having a reporting procedure in place that allows
commanders to take responsibility. The same applies to an investigation procedure since
commanders are considered to be in a position to establish or ensure the establishment
the facts. Establishing the facts is a prerequisite for any follow-up action due to a violation
and an adequate investigation procedure is essential for this purpose. As will be discussed
below, support for this argument can be found in the case law of international tribunals on
command responsibility.

|
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4.5.2.1 Reporting the commander

The ICC, building on the ICTY case law, recognizes the importance of reports as a measure
for commanders to ensure that military actions have been carried out in accordance with
international law.284 Moreover, the ICTY considered that “a commander’s failure to remain
appraised of his subordinates’ action, or to set up a monitoring system may constitute a
neglect of duty which results in liability within the military disciplinary framework, it will
not necessarily result in criminal liability”.2®5 With regard to the form of information and
reports available to commanders, the ICTY remarked that “it may be written or oral, and does
not need to have the form of specific reports submitted pursuant to a monitoring system.”2¢

Command responsibility urges commanders to take necessary and reasonable measures in
order to prevent or punish crimes. Indeed, it follows from the case law of the ICTY and the
ICC that establishing a reporting system can qualify as an adequate tool for commanders
to monitor the actions of their subordinates.?" It could be argued, therefore, that having a
reporting system in place helps commanders to take responsibility.

However, establishing a reporting system and receiving reports alone is not enough,
commanders should also monitor the reporting system as to ensure it is effective.?®® And
more importantly, commanders should act on the report by assessing its content and
deciding whether follow-up steps are needed. They must be keen on information that
requires additional inquiry in order to ascertain whether a violation has occurred.?®® And
when commanders have a genuine reason to doubt the accuracy of the information, they
must investigate further.>°

In respect of merely reporting crimes, this would only suffice to fulfil the duty to punish
if such a report is likely to trigger an investigation or initiate disciplinary or criminal
proceedings . The crucial point is that in order to constitute a necessary and reasonable

|
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measure to punish, the commander’s report must be sufficient to trigger the action of the
competent authorities.>’

4.5.2.2 Investigation by the commander

The duty to punish comes into play once commanders know or have reason to know that
a subordinate has committed a crime. According to the ICTY, the duty for commanders
to punish their subordinates for committing crimes includes the obligation to initiate an
investigation as to establish the facts based on which the soldier could be punished. The
obligation to punish and consequent obligation to investigate do not aim, however, at
transferring responsibilities from judicial authorities to commanders in the field.>** Article
86, paragraph two and Article 87, paragraph three of the First Additional Protocols of 1977
only intend to explain that commanders “at every level exercise the power vested in them
with regard to the provisions of the Conventions and the Protocol, and with regard to other
rules of the army to which they belong”.>%3 Thus, when commanders have no power to
sanction, they must refer the case to the competent authorities.>* However, just because
commanders may not have criminal powers does not absolve them from taking those
measures that are within their powers.> In turn, what is within their powers depends on
where they find themselves on the hierarchical ladder.?%° To the extent that commanders
are asked to cooperate in an investigation conducted by the competent authority, it can be
argued that the doctrine of command responsibility requires them to collaborate within
their capabilities.

With regard to the duty to investigate the ICTY pointed out that commanders have to ensure
that the matter is investigated. They do not necessarily have to conduct the investigation
themselves.”" In terms of whether commanders did all that was necessary and reasonable
in the specific situation, the ICTY considered the nature (disciplinary or criminal) of the
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investigation of less importance.?®® What matters is the quality and completeness of the
investigation.?*°

In sum, command responsibility requires commanders to exercise command and control
which implies a duty to monitor the actions of their subordinate. A means of implementing
this obligation is a reporting and investigation system or procedure.

4.6 Conclusion

The aim of this chapter was to identify the obligations and standards LOAC imposes on
State Parties with respect to legal oversight on use of force by its armed forces and thereby
resolving the military accountable regime from a LOAC perspective. It is important to set
these duties against the context in which the obligations apply, as the frame of reference
affects their scope and meaning. In LOAC this context is an armed conflict, either being an
armed conflict between States or an armed conflict between State authorities and one or
more armed groups.

As regards the notion of accountability, LOAC takes a top-down approach which means that
obligations are foremost addressed to State Parties as such. Common Article 1 of the Geneva
Conventions of 1949 lays the foundation by requiring State Parties to undertake respect and
to ensure respect for the Geneva Conventions of 1949 in all circumstances. As such, it reflects
the legality principle and provides the legal framework for the notion of accountability in
times of armed conflict.

In pursuance of the notion of accountability and in order to fulfil its commitment enshrined
in common Article 1 State Parties must prevent and repress LOAC violations whereby a
distinction is made between grave breaches and non-grave breaches. Grave breaches of
the four Geneva Conventions of 1949 and the First Additional Protocol of 1977 and serious
violations of common Article 3 of the four Geneva Conventions of 1949 and the Second
Additional Protocol of 1977 must be criminally sanctioned and LOAC obliges State Parties to
search for violators, to investigate the violation and to bring the case before a court. Other
violations must be suppressed, but LOAC does not prescribe how State Parties must respond
to these violations.

This chapter also touched on the current debate amongst legal scholars whether an
investigation is mandatory in situations involving civilian casualties which show no prima
facie indication that a LOAC violation may have occurred. Although LOAC links the duty to
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investigate to violations, the position is maintained that common Article 1 and the duty to
take precautions imply thatincidents involving e.g. civilian casualties should be investigated
unless these casualties were expected in a lawful planned operation.

As regards the standards which an investigation must meet, LOAC is silent and legal scholars
seem to look to the standards developed in HRL which are: independence, impartiality,
effectiveness, promptness and transparency.

Furthermore, LOAC obliges State Parties to ensure that commanders actively engage LOAC
violations. This puts commanders in the centre of the execution of legal oversight. As
Petraeus remarked, commanders must set the right tone and must not wink, nod or shrug
when subordinates do notactin accordance with the rules. Commanders must command and
control theirunits, showingleadership. By doing so they give voice to command responsibility
which applies throughout the command hierarchy. However, since responsibility comes with
authority, the responsibility’s scope differs depending on the level at which the commander
acts and therefore impacts on the measures a commander may take.

Command responsibility requires commanders to exercise command and control which
implies a duty to monitor the actions of their subordinate. In this context, a reporting
system which requires subordinates to report their actions to their commander and a duty
for commanders to report to the higher level of command can be considered an important
tool to prevent LOAC violations. Furthermore, a reporting system may function as a stepping
stone for initiating an investigation into violations as to be able to take repressive measures.
The obligation to punish and consequent obligation to investigate do not aim, however, at
transferring responsibilities from judicial authorities to commanders in the field. Within
their power, they must take all possible measures to prevent violations or, if they have
occurred, to take action against them.
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Chapter 5: Legal oversight in Human Rights Law

5.1 Introduction

In the conduct of military operations, different international legal regimes can be applicable.
Two of the most important of these are LOAC which was examined in the previous chapter
and HRL which will be examined in this one.

For the Netherlands armed forces the framework of the latter is mainly formed by the ICCPR
and the ECHR. Although the preamble of both treaties emphasize the universal nature
of human rights, the scope of application is limited to individuals who are within the
jurisdiction of the State. In other words, State Parties can only be held responsible for acts or
omissions attributable to it when these affect individuals who are within the jurisdiction of
the State performing them.3°° This does not only apply to the substantive rights, but also for
the implied procedural duties.

The ICCPR and ECHR obviously apply on the territory of State Parties, but the question
whether State Parties can be held accountable for acts performed outside their territory has
been the topic of much debate. As regards the ICCPR, the extraterritorial application of the
jurisdictional clause under Article 2 has been the subject of controversy since its drafting.
But it is the position of both the Human Rights Committee, the International Court of
Justice and many States that HRL does apply outside a State’s territory; at least when the State
exercises physical control over individuals or (a portion of) territory (e.g. through belligerent
occupation).3*' Whether this would override the position of dissenting States is a question
that goes beyond the scope of this study. The same goes for discussing the case law of the
ECtHR on the scope of extraterritorial jurisdiction which has not crystalized yet.3°* For the
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purpose of this study, further discussion of this topic is not necessary. Suffice it to say that the
Netherlands takes the view that both the ICCPR and the ECHR apply in military operations
where the Netherlands armed forces exercise physical control over individuals or territory.3*3

As in the previous chapter, Chapter 5 seeks to identify how the State duty to exercise legal
oversight — which follows from the legality principle — is reflected in HRL and examines
the standards that State Parties must observe with respect to the implementation of this
obligation. This will be done in the following way.

Section 2 explains how the notion of accountability and more specifically the legality
principle isincorporated in the ICCPR and ECHR. This explanation will be followed in Section
3 by an examination whether an obligation to report the use of force arises from Article 6
ICCPR and Article 2 ECHR and whether it prescribes a reporting standard. In this regard, the
role of the superior officer is also briefly touched upon. Then, in Section 4, the focus shifts
to an analyses of the duty to investigate. The question is discussed of when an investigation
must be launched. It also addresses the nature of the investigation. It subsequently considers
what standards an investigation must meet. Finally, Section 5 brings together the previous
chapter and this one and discusses the interplay between LOAC and HRL as regards the duty
to exercise legal oversight on the use of force by the armed forces. This chapter closes with
a conclusion.

to the extent that State agents exercise authority over such persons whether within their own territory or abroad. (Case
of Cyprus v. Turkey, Application no. 25781/94 (European Court of Human Rights 10 May 2001), §§77-78) The case law
supporting an expansive interpretation of the notion of jurisdiction came to a hold with the Bankovi¢ case where the ECtHR
ruled that the notion of jurisdiction in essence is territorial based and that the exercise of extraterritorial jurisdiction is
exceptional. (Case of Bankovic¢ v. Belgium, Application no. 52207/99 (European Court of Human Rights 12 December 2001),
§861 and 71) From this restrictive interpretation, however, the ECtHR again developed a more extensive application of
the notion of jurisdiction in following cases and accepted the extraterritorial application of the ECHR to a certain extent.
Then, in the case of Al Skeini, the ECtHR tried to provide clarity with regard the extraterritorial application of jurisdiction by
distinguishing four situations in which individuals being present outside the territory of the State Party may fall within the
jurisdiction of this State. (Case of Al-Skeini and others v. the United Kingdom (n 25), §§ 134-136 and 138) In the Jaloud case
the ECtHR was confronted with a situation which did not fit the mould created in the Al Skeini case as result of which the
ECtHR had to expend the list of situations allowing extraterritorial jurisdiction and introduced a hybrid model of spatial
and personal control through acceptingjurisdiction when the infringement on the right to life occurs at a checkpoint which
is under control of the State Party. A. Sari, ‘Untangling Extra-territorial Jurisdiction from international responsibility in
Jaloud v. Netherlands: Old Problem, New Solutions?’, Military Law and Law of War Review 53, nr. 2 (2014), p. 300; F. Haijer
and F.A. Ryngaert, ‘Reflections on Jaloud v. the Netherlands Jurisdictional Consequences and Resonance in Dutch
Society’, Journal of International Peacekeeping 19 (2015)”plainCitation”:"F. Haijer en F.A. Ryngaert, ‘Reflections on Jaloud v. the
Netherlands Jurisdictional Consequences and Resonance in Dutch Society’, Journal of International Peacekeeping 19 (2015,
p.180; A. Shepherd, ‘Reflections on extra-territorial ECHR jurisdiction: Jaloud v. the Netherlands’, Nederlands Tijdschrift voor
Mensenrechten 4o, no. 4 (2015), p. 475; C Mallory, ‘A Second Coming of Extraterritorial Jurisdiction atthe European Court of
Human Rights?’, Questions of International Law 82 (20121), p. 39. Subsequently the ECtHR broadened the jurisdiction scope in
the Hanan case by building on the “special features” laid out in the Giizelyurtlu case. (Case of Glizelyurtlu and others v. Cyprus
and Turkey, Application no. 36925/07 (European Court of Human Rights g April 2017), § 192; Case of Hanan v. Germany (n
25), §§135,137-139 and 142)

303 ‘Parliamentary Proceedings’, Pub. L. No. 29 521, 2021-2022 445, p. 4; Nederlandse Defensie Doctrine (n 9), p. 25.
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5.2 Legal oversightin the ICCPR and ECHR

A central element of the rule of law is the control of government power and an important
tool to operationalise this power is the legality principle according to which a government
must keep to the law, and govern through the law.3** In this respect the rule of law and
HRL are strongly linked as both aim to protect individuals against arbitrary use of power by
governments.3®

The strong bond between the rule of law and human rights is explicitly reflected in the
preamble of the United Nations Declaration of Human Rights which states that human
rights must be protected by the rule of law. The preamble of both the ICCPR and the ECHR
refer to the United Nations Declaration of Human Rights and reiterate the importance of the
observance of human rights by governments.

The legality principle is echoed in Article 2 of the ICCPR, stating that State Parties must
undertake to respect and to ensure to all individuals within their respective territory and
subject to its jurisdiction the rights recognized in the Covenant.3°® A similar provision is
included in Article 1 of the ECHR. The Human Rights Committee explains that this obligation
extends to all branches of government.3°” Also the ECtHR has succinctly remarked in its case
law that this obligation not only applies to the higher authorities, but to all its subordinate
organs.3°8 State Parties must therefore ensure that their armed forces undertake to respect
and ensure respect to all individuals they encounter the human rights recognized in the
ICCPR and ECHR .3%°

As the concept of the rule of law and the legality principle is built in the ICCPR and ECHR,
it follows from Article 6 ICCPR and Article 2 ECHR that State Parties must exercise legal
oversight by reviewing the lawfulness of any deprivation of life by State agents as it is
essential for ensuring their accountability for deaths occurring under their responsibility.3™
The duty to State agents to respect the right to life implies a requirement for the State Parties
to have a system in place to review the use of (potentially) lethal force by State agents in the

|
304 G. Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, First Edition (Oxford: Oxford University
Press, 2013), p. 20.

305 Lautenbach (n 304), p. 54; L.G. Loukaides, The European Convention on Human Rights: Collected Essays, First Edition (Leiden:
Martinus Nijhoff Publishers, 2007), p. 38.

306 With the goal to enforce the legacy of the Universal Declaration of Human Rights, the ICCPR was adopted in 1967, see Da
Costa (n 301), p. 20.

307 ‘General Comment No. 31" (Human Rights Committee, 26 May 2004), p. 2.
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performance of their duties.3" The absence of such procedure makes an obligation to protect
the right to life ineffective.3

In its case law, the ECtHR does not specify what kind of procedure must be in place, but
stipulates that State Parties must “ensure, by all means at its disposal, an adequate response
— judicial or otherwise — so that the legislative and administrative framework set up to
protect the right to life is properly implemented and any breaches of that right are repressed
and punished.”" The Human Rights Committee stipulates in this respect that by virtue of its
duty to protect the right to life by law, State Parties must organize its organs and governance
structures through which public authority is exercised in a manner consistent with the
need to respect and ensure the right to life. This includes, according to the Human Rights
Committee, a duty to establish by law adequate institutions and procedures for preventing
deprivation of life, investigating and prosecuting potential cases of unlawful deprivation of
life, meting out punishment and providing full reparation.3™

Pursuant to the ICCPR and the ECHR, State Parties must thus have a procedure in place for
exercising oversight on the lawfulness of the deprivation of life by the armed forces. The
following paragraph examines whether an obligation to report the use of force arises from
Article 6 ICCPR and Article 2 ECHR and, if so, whether a reporting standard is prescribed.

5.3 Reporting the use of firearms

In answering the question whether a duty to report arises from Article 6 ICCPR and Article
2 ECHR and, if so, which reporting standards apply, it is useful to approach these questions
from the perspective of soft law instruments such as the United Nations Basic Principles
on the Use of Force by Law Enforcement Officials (hereinafter called: Basic Principles) and
the Guidelines for implementation of these principles issued by Amnesty International
(hereinafter called: Guidelines).3> Although not legally binding, the Basic Principles
provide useful guidance and are widely accepted as an authoritative statement of the law.3'®
Admittedly, the Basic Principles relate to the use of firearms by police officers. However, these

;1 ‘General Comment No. 31" (n 307), §15; ‘General comment No. 36’ (n 301), §19; Case of Giuliani and Gaggio v. Italy (n 309),
8298.

312 Case of Giuliani and Gaggio v. Italy (n 309), §298.

313 Case of Giuliani and Gaggio v. Italy (n 309), §298. ‘General comment No. 36’ (n 301), §19.

314 ‘General comment No. 36’, (n 301), §19.

315 ‘Basic Principles on the Use of Force and Firearms by Law Enforcement Officials’ (United Nations, 1990); ‘Use of Force:
Guidelines for Implementation of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials’
(Amnesty International, 2015).

316 ‘Reportof the Special Rapporteur on extrajudicial, summary or arbitrary executions, A/HRC/26/36’ (Human Rights Council,
1April 201g).
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principles can provide guidance for studying the reporting procedure of the Netherlands
armed forces.

5.3.1 Duty toreport

According to the Human Rights Committee, the right to life in Article 6 ICCPR implies a duty
for State Parties to take all necessary measures to prevent arbitrary deprivation of life by
their law enforcement officials, including members of the armed forces charged with law
enforcement missions, which includes mandatory reporting.3'” As regards the use of force
by law enforcement officials the Human Rights Committee refers to the Basic Principles.'®

According to the Basic Principles, governments and law enforcement agencies are required
to adopt and implement rules and regulations on the use of force and firearms against
persons by law enforcement officials.?’ These rules and regulations must include a system of
reporting whenever law enforcement officials use firearms in the performance of their duty
and hat results in injury or death to their superior.3*°

In 2015, Amnesty International issued Guidelines on the implementation of these Basic
Principles. According to these Guidelines the reporting system as referred to in the Basic
Principles serves the purpose of exercising legal oversight and enabling an effective
investigation of the use of force if the situation so requires.3*' As such, reporting is considered
essential for accountability.3** Furthermore, the reporting system allows to learn lessons
and to improve the overall functioning of a law enforcement agency as well as its policies
and regulations.?*3

5.3.2 Reporting standards

The Basic Principles require the reporting system to be effective and stipulate that “in cases of
death or other grave consequences, a detailed report shall be sent promptly to the competent
authorities responsible for administrative review and judicial control.”** As regards the
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content of the report, the Guidelines state that the report must enable to assess whether
the use of the firearm was justified, whether all requirements of internal procedures were
respected and what follow-up actions (e.g. gathering of further information) are needed.3*
To allow this, the Guidelines provide minimum information requirements.

These minimum information requirements are: details about the use of the firearm (by
whom, time and place, how many shots, the result in terms of casualties, if there were any);
the reason for using the firearm, precisely describing the perceived threat or danger and if the
objective was achieved; the procedure followed (was it in accordance with the operational
instructions or standing orders for such type of situations?); whether attempts were made to
de-escalate the situation with a view to avoiding the use of force at all or atleast to avoid the
use of the firearm (and if not: why not) and what was the result of such attempts; if other, less
lethal, means or methods of use of force were attempted (and if not: why not) and what was
the result; if a warning was given prior to the firing (and if not: why not) and what was the
response to the warning; what the situation was with regard to third persons and what type
of precautions were taken in order to prevent any harm to them; if medical assistance was
given to any injured person, the presence and identity of any witnesses; any other relevant
information that may explain how the situation unfolded (e.g. weather conditions, visibility
etc.).3¢

5.3.3 Superior responsibility

As explained above, the report serves the purpose of allowing the competent authorities to
conduct legal oversight and in that context the Basic Principles assign a central role to the
superior officer.3*” It is the superior officers to whom should be reported and they should
then determine the next step to be taken.3?®

In doing so, they have to take an active stance as they may be “held responsible if they know,
or should have known, that law enforcement officials under their command are resorting, or
have resorted, to the unlawful use of force and firearms, and they did not take all measures
in their power to prevent, suppress or report such use.”?*

This responsibility urges superior officers to constantly monitor the use of force and firearms
by his subordinates in order to assess the compliance with the law and internal regulations
|
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and to identify lessons learned.° Ignorance to information in reports and neglecting to
identify lessons learned could be considered a failure in command responsibility.33'

In sum, a reporting system should be part and parcel of the rules and regulations concerning
the use of firearms by law enforcement officials. This reporting system is not an end in
itself, but enables the law enforcement agency to exercise oversight and to decide whether,
and if so, what follow-up actions are needed. One such measure may be the launch of an
investigation following the report on the use of force. The investigation into the use of force
is the focus of the next section.

5.4 Investigate the use of firearms

From the duty to protect the right to life enshrined in Article 6 ICCPR and Article 2 ECHR
follows implicitly a duty for State Parties to exercise oversight on the use of force by their
State agents and to assess the lawfulness of their actions. The duty to exercise oversight aims
at securing the effective implementation of the substantive laws safeguarding the right to
life.33* Underlying this obligation is a need for a reporting system in which superiors are
promptly and adequately informed about the use of firearms. To prevent arbitrary deprivation
of life by State agents, however, reporting and monitoring the use of force by superior officers
does not suffice. Indeed, the duty to protect the right to life implies a procedural duty to
actually investigate any infringement of this right.333

This section highlights various aspects of the duty to investigate from a HRL perspective.
Subsection 4.1 discusses the question when the deprivation of life triggers an investigation.
Does the right to life contained in Article 6 ICCPR and Article 2 ECHR impose an obligation
to investigate each time that State agents have used a firearm causing injury or death a
firearms, regardless the lawfulness of such use? Closely connected to the question when
the use of firearms triggers an investigation is the question of what kind of investigation
must be conducted. Given the fact that the right to life constitutes a fundamental right, the
protection of which is the prerequisite for enjoying all other human rights, one could argue
that only a criminal investigation would adequately address an infringement on this right.
However, could another type of investigation also be appropriate? Subsection 4.3 moves on
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from the question of when and what kind of investigation must be conducted to address the
standards that an investigation should meet.

5.4.1 When is the duty to investigate triggered?

According to Article 2, paragraph 3 of the 2 ICCPR, State Parties must ensure that any person
whose rights under the Convention have been violated has an effective remedy. The Human
Rights Committee notes that this entails a general duty for State Parties to investigate
allegations of such violations, regardless of whether it is a violation of international or
domestic law.33* But what about situations in which State agents use firearms in the line of
duty? On this point, the Human Rights Committee’s view on this point is not entirely clear.

Inits general comment on Article 6 ICCPR, the Human Rights Committee stipulates that State
Parties “are expected to take all necessary measures to preventarbitrary deprivation of life by
their law enforcement officials, including soldiers charged with law enforcement missions.
These measures include [...] procedures designed to ensure [...] mandatory reporting, review
and investigation of lethal incidents and other life-threatening incidents.”3 It follows from
this citation that the duty to investigate is linked to ‘arbitrary’ deprivation of life. With regard
to the term ‘arbitrary’, the Human Rights Committee explains that the term surely covers
conduct contrary to international or domestic law, but must be interpreted more broadly.33®
Accordingly, ‘arbitrary’ deprivation of life also covers conduct which can be considered
inappropriate, unjust or conduct that does not satisfy elements of reasonableness, necessity
and proportionality.?’ In this context the Human Rights Committee notes that the use
of potentially lethal force for law enforcement purposes is an extreme measure that is
permissible only if it is strictly necessary.33® From the fundamental nature of the right to life
and the high threshold that a State agent must meet to be allowed to infringe this right, it
can be inferred that any use of a firearm by a State agent should be subject to investigation.33°

Noteworthy is also the statement of the Human Rights Committee with respect to the loss
of life occurring in custody, in unnatural circumstances. According to the Committee this
“creates a presumption of arbitrary deprivation of life by State authorities, which can only be
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rebutted on the basis of a proper investigation that establishes the State’s compliance with its
obligations under article 6.”3%° Following this, the Committee stipulates that “States parties
also have a particular duty to investigate allegations of violations of Article 6 whenever
State authorities have used or appear to have used firearms or other potentially lethal force
outside the immediate context of an armed conflict [...].”?*' Is the Human Rights Committee
explaining that the use of firearms by State agents as such creates a presumption of arbitrary
deprivation of life and triggers an investigation?

Support for an affirmative answer to this question can be derived from the Minnesota
Protocol 2016. In its general comment on the right to life the Human Rights Committee refers
to ‘potentially unlawful deprivation of life’ as a synonym to ‘arbitrary deprivation of life’.34
Similar terminology is used in the Minnesota Protocol 2016 which explains that ‘potentially
unlawful death’ triggers an investigation in “all cases where the State has caused a death
or where it is alleged or suspected that the State caused a death (for example, where law
enforcement officers used force that may have contributed to the death). This duty, which
applies to all peacetime situations and to all cases during an armed conflict outside the
conduct of hostilities, exists regardless of whether it is suspected or alleged that the death
was unlawful.”34

In sum, it seems safe to conclude that the Human Rights Committee holds the position that
the use of firearms by State agents automatically triggers a duty for State Parties to investigate
the (potential) deprivation of life, regardless its lawfulness.

The same thought seems to be adopted by the ECtHR. According to its case law, State Parties
arerequired to initiate an investigation whenever the use of force has resulted in death of (an)
individual(s) as a result of the use of force by State agents, regardless of the lawfulness of the
use of force.34* Furthermore, case law does not appear to allow State Parties much discretion
in deciding whether the use of force requires an investigation. This is understandable given
that the right to life is based on the principle that infringement of this right is not permitted.
The limitative permissive grounds for deprivation of life and the restrictive condition that
force may only be used when absolutely necessary, go hand in hand with limited discretion
to decide whether or not to investigate the use of force by State agents.

|
340 ‘General comment No. 36’ (n 301), §29.

341 Case of Amirov v. Russian Federation, Communication no.1447/2006 (Human Rights Committee 22 April 2009), §11.4; Case
of Olmedo v. Paraguay, Communication no. 1828/2008 (Human Rights Committee 26 April 2012), §7.5; ‘General comment
No. 36’ (n301), §29.

342 ‘General comment No. 36’ (n 301), §27.
343 ‘Minnesota Protocol’ (n 248), §16.

344 Case of McCann and others v. United Kingdom (n 309 ), §161; Case of Ergi v. Turkey (n 332), §82; Cohen and Shany (n 231), p.
51.



It takes two to tango

The question now is whether the ECtHR allows State Parties more leeway with regard to the
use of force in the context of a military operation. The legal framework for the use of force
by members of the armed forces outside an armed conflict is no different to that for other
state agents, such as police officers. For example, when naval personnel use force during
counter-piracy operations, which can be characterised as law enforcement activities,3* case
law does not allow any margin for State Parties; the use of force by naval personnel against
pirates must be investigated. However, the question becomes more pressing when military
personnel use lethal force in a military operation during an armed conflict. As it is now
generally accepted that HRL continues to apply in times of armed conflict, alongside LOAC,34°
the question arises about the interconnection between these two bodies of international
law. This interplay will be discussed in Section 5.

5.4.2 Type of the investigation

Given the importance of the right to life, the HRC puts a criminal investigation on the
foreground, but recognizes that a disciplinary or administrative investigation could fit the
purpose as well.347 The ECtHR refers to the requirement of some form of investigation and
reiterates that State Parties “must ensure, by all means at its disposal, an adequate response
— judicial or otherwise — so that the legislative and administrative framework set up to
protect the right to life is properly implemented and any breaches of that right are repressed
and punished.”4®

By doing so, both the HRC and the ECtHR allow State Parties a margin of appreciation taking
into account the nature of the life infringement.3%° Generally, a criminal investigation will
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be conducted when the violation of the right to life is alleged to be a criminal offence,3*°
but a disciplinary or administrative investigation may also be used to implement the duty to
investigate provided thatthis type of investigationis effective, meaning thatitmustbe capable
of leading to the establishment of the facts, to the identification and, where appropriate,
punishment of those responsible and it must be capable of providing appropriate redress.>>'

Moreover, the procedural duty to investigate does not require one unified procedure
satisfying all requirements3>* nor does it weigh on any particular domestic authority alone.3>3
The aim of the duty to investigate, being fact-finding and accountability, may be carried out
by or shared between several authorities, as long as the various procedures provide for the
necessary safeguards in an accessible and effective manner.3%

With an insight into the circumstances in which an investigation must be launched, as well
as the type of investigation, the focus in the next subsection shifts to the question of what
standards an investigation must meet.

5.4.3 Investigation standards

Froma HRL perspective there seems to be no debate about the standards thatan investigation
into violations of the right to life must meet. According to the case law of the ECtHR an
effective investigation entails that the investigation must be conducted independently and
in a thorough, prompt and transparent manner.3>> These standards, or requirements, apply
to investigations into the use of force during an armed conflict whether it occurs during
or outside the conduct of hostilities. The ECtHR, however, understands that the hostile
environment in which the investigation must be conducted obviously affects the way the
standards can be applied.

In the subsequent subsections the aforementioned standards will be discussed separately,
but when assessing these requirements one must keep in mind that “[tlhese elements are

|
350 Case of Mustafa Tungand Fecire Tungv. Turkey (n 349), §171; Case of Mikhno v. Ukraine, Application no. 32514/12 (European
Court of Human Rights 1 September 2016), §131.

351 Case of Antonov v. Ukraine, Application no. 28096/04) (European Court of Human Rights 3 November 2011), §46; Case of
Mustafa Tung and Fecire Tuncg v. Turkey (n 349), §172; Case of Armani Da Silva v. the United Kingdom (n 348), §233.

352 Case of Rowley v. the United Kingdom, Application no. 31914/03 (European Court of Human Rights 22 February 2005), §1¢;
Case of Pearson v. the United Kingdom (n 349), §71.

353 Case of Mustafi¢-Muji¢ and others v. the Netherlands (n 24), §102.

354 Case of Pearson v. the United Kingdom (n 349), §71.

355 Case of Al-Skeini and others v. the United Kingdom (n 25), §167; ‘General comment No. 36’ (n 301), §28. The Human Rights
Committee also states that the investigation must be impartial and credible. It could be argued that these standards are
part of the standard of independence and thoroughness. The standards of independence, thoroughness, promptness and

transparency are also embraced in the Minnesota Protocol (‘Minnesota Protocol’ (n 248), §§22-33) and the Guidelines on
Investigating Violations of International Humanitarian Law: Law, Policy and Good Practice (Lubell (n 220), §§122-153.



It takes two to tango

inter-related and each of them, taken separately, does not amount to an end in itself [...].
They are criteria which, taken jointly, enable the degree of effectiveness of the investigation
to be assessed.”*° The question then is whether the failure to meet an investigation standard
ultimately leads to the overall investigation not being effective, in the sense that it was not
possible to achieve the objective.357

According to the ECtHR’s case law the investigation must ultimately be “[...] capable of leading
to the establishment of the facts, a determination of whether the force used was justified in
the circumstances and of identifying and, if appropriate, punishing those responsible”.35®
In short, not every investigative failure will automatically lead to a violation of the duty to
investigate.

Furthermore, it must be noted that the overall effectiveness of the investigation is not
measured by the results, as the ECtHR reiterated in the Hanan case, but by the investigative
efforts made. According to the ECtHR, the authorities must have taken the reasonable
measures available to them to secure evidence concerning the incident at issue.3>° The ECtHR
acknowledges in this respect that practical realities in difficult security conditions may
impact the overall effectiveness of the investigation. Additionally, the ECtHR points out that
it takes the practical realities into account when assessing the investigation’s effectiveness
in each particular case.3%° The case law proves, however, that the ECtHR does not always put
the act upon its words or fails to include an explanation how it weighs the impact of the local
and operational context when dealing with the questions whether the standards have been
met.3%'

The following subsections deal successively with the standards which the ECtHR considers to
be essential for an effective investigation. The standard of independence will be discussed
followed by an examination of the standard of thoroughness, promptness and transparency.
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5.4.3.1 Independence

The ECtHR considers independence to be a prerequisite for an effective investigation into
alleged unlawful deprivation of life by State agents and throughout the years the ECtHR has
developed a steady working definition for this investigative standard.3®> The ECtHR considers
the requirement of independence to be an important means to guarantee an effective
investigation. The deeper layer in the purpose of this standard is, as explained in the Giuliani
and Gaggio case, that an independent investigation serves the purpose of maintaining public
confidence in the State’s monopoly on the use of force.3%3

According to the ECtHR independence in the context of investigations means that there must
bealack of hierarchical orinstitutional connection aswell as a practical connection between
the investigators and the State agents being under investigation.3%4

5.4.3.1.1 Hierarchical independence

The hierarchical element requires that investigators are not in the same chain of command as
the alleged perpetrators. In the Al Skeini case three out of six cases concerning the use of force
by soldiers involving civilian casualties fell short of this element because the investigation
process remained entirely within the military chain of command.3®> The ECtHR also touched
on the hierarchical dependence of the military police to the command of the German ISAF
contingent in the Kunduz case. According to the ECtHR the dependence of the military police
did not impair the quality of the investigation.3®® In this respect, it held that the procedural
duty must be applied realistically and considered that the German civilian prosecution
authorities did not have legal powers to undertake investigative measures in Afghanistan.3¢”
In other words, there was no alternative other than to involve the German military police.

Interestingly, the ECtHR points to the relationship between the standard of independence and
the obligations that the commander must fulfil under LOAC and rules that the standard of
independence does not go so far as to prevent commanders from conducting an investigation
atall.3®*8 The ECtHR here refers to the doctrine of command responsibility which is intrinsically
]
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linked to the military hierarchy.3%

5.4.3.1.2 Institutional independence

Besides an hierarchical link, the Al Skeini case illustrates that an institutional connection
can also hamper the requirement of independence, as it could interfere with the ability
of the investigating authorities to act.37° Institutional independence is understood as the
ability of the investigating authorities to act without interference. In two instances relating
to the Al-Skeini case, the investigators were not subject to the same chain of command as
the soldiers being investigated. Nevertheless, the ECtHR ruled that the independence had
been undermined, because the commanding officer of these soldiers had been able to order
the investigators to cease their investigation and decide not to forward the investigation
report to the prosecuting authority. In this respect, the ECtHR agreed with Judge Brooke
of the UK Court of Appeal who stated that the Special Investigation Branch contained “the
requisite independence so long as it is free to decide for itself when to start and when to
cease an investigation, and so long as it reports in the first instance to the [Army Prosecuting
Authority] and not to the military chain of command.”""

The standard of institutional independence may be impeded when the investigation is
executed by investigators who belong to the same unit as the soldiers under investigation.3”
The mere fact that the investigators belong to the same branch as the unit which is under
investigation, however, does not necessarily infringe this standard, as proves the Hanan
case373 In this case, members of Provincial Reconstruction Team Kunduz performed the
initial on-site reconnaissance. Subsequent investigations were conducted by the German
military police. Hence, the investigation was carried out by two units both belonging to the
same institution as the commanding officer who was under investigation. The fact that one
of these units was hierarchically connected to the commanding officer was not considered
an impediment. The institutional connection between the RMC and the person under
investigation also appeared not to be an obstacle to classifying the investigation in the Jaloud
case as independent.
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It seems essential that investigative decisions cannot be influenced by anyone under
investigation, or by anyone who, from an institutional perspective, is directly connected
to the person(s) under investigation. An infringement is less likely to be accepted when
the responsibility for the overall control and steering of the investigation rests with a
body which is institutionally at a distance from the persons under investigation and the
investigators, such as an independent reviewing body or prosecutorial body.3” The fact that
the involvement of the Army Prosecution Service depended on the commander’s decision
hindered the independence of the investigation in the Al Skeini case. Looking at the Jaloud
case, most probably the subordination of the RMC to the PPS served as a safeguard for the
institutional connection of the RMC to the Netherlands armed forces. In the Hanan case the
ECtHR pointed out that the responsibility for the criminal investigation rested with the
civilian prosecution authorities.?”>

5.4.3.1.3 Practical independence

Hierarchical and institutional independence do not suffice when the investigators are
practically dependent. The sore point is that it could interfere with the impartiality of the
investigators. Simmons explains that this component of independence relates to “the
conductof investigators irrespective of their formal relationships.”7 Practical independence
can manifest itself in different ways.

Self-reliance as regards the collection and evaluation of evidence is important to safeguard
practical independence.3”” So, investigators must for example avoid being practically
dependent on information provided by the person under investigation, the investigated.37®
In this regard Mowbray remarks that “[t|he need for practical independence in the conduct
of investigations supplements the institutional dimension by seeking to ensure that
investigators do not automatically accept the veracity and accuracy of reports or statements
by State agents without conducting further relevant inquiries.”

Furthermore, in the Jaloud case the ECtHR recognized a physical or personal component that
could impede the practical independence of the investigation. In this case the ECtHR ruled
that the independence may be called in question if the investigators and the investigated live
in close proximity of each other as a result of which they may maintain close relations with
m
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one another.3%° In other words, close relationships could compromise the impartiality of the
investigator; an investigator should conduct the investigation objectively and in an unbiased
fashion.3®

General concerns about the practical independence do not suffice to impede independence
as it must be established in concreto that the investigators had ties with the individuals
under investigation and were biased.3® Any suggestion of a lack of independence must be
supported by evidence.3®3

5.4.3.1.4 Relative application

The standard of independence does not apply in absolute terms, but rather requires that the
investigators are sufficiently independent of the persons and structures whose responsibility
is likely to be engaged.3® Moreover, all circumstances must be considered in order to assess
that the investigation was sufficiently independent. Any doubt will trigger the ECtHR to
assess whether this has compromised the capability to establish the facts in order to be
able to determine the lawfulness of the force used and to identify and — if appropriate — to
punish those responsible.35 That is, independence is not an isolate criterion but is assessed
in conjunction with the other standards: promptness, thoroughness and transparency.38¢

The Hanan case is illustrative for that matter. The ECtHR accepted that members of the PRT
Kunduz who were subordinated to the Commander of the PRT Kunduz had conducted the
initial on-site assessment. Here, the ECtHR does not assess the standard isolated from
the other standards, but weighs the standard of independence against the standard of
promptness by remarking that waiting for the military police to arrive at the scene would
have resulted in a delay which, albeit in a minor way, could have affected the standard of
promptness. It appears that the ECtHR also connects the standard of independence directly
to the overall effectiveness of the investigation where it points out that the German civilian
authorities had no legal powers to undertake investigative measures in Afghanistan. It was
of the utmost importance that an effective investigation be started immediately and it made
[
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sense that, also in view of the hostile environment, that the German military police were
involved in the investigation. Apparently the ECtHR considered the fact that the German
military police was under overall command of the German ISAF contingent as a secondary
issue. The ECtHR also took into consideration that the information resulting from initial
on-site assessment by the PRT unit did not affect the decision by the Federal Prosecutor
General as he could rely on a considerable amount of material from investigations conducted
by different actors.3®” Here, the ECtHR made a comparison with the Al Skeini case where the
investigation in three cases had been carried out solely by the commanding officers of the
soldiers alleged to be responsible.3%

In sum, according to the ECtHR independence in the context of investigations means
that there must be a lack of hierarchical or institutional connection as well as a practical
connection between the investigators and the State agents being under investigation. The
standard of independence is not an isolate criterion but is assessed in conjunction with the
standard of promptness, thoroughness and transparency which will be discussed next.

5.4.3.2 Thoroughness

As explained above, the purpose of the investigation is to establish the facts. These facts form
the basis for the assessment of the lawfulness of the force that has been used. And when it
is determined that, based on the facts, the use of force was unlawful, it must be possible to
pinpoint the responsible persons and to punish them. State authorities, therefore, must be
vigorous in pursuing full answers to all relevant questions arising from a deadly shooting
incident.

By default the ECtHR considers that “[t]he authorities must take whatever reasonable steps
they can to secure the evidence concerning the incident, including, inter alia, eyewitness
testimony, forensic evidence and, where appropriate, an autopsy which provides a complete
and accurate record of injury and an objective analysis of the clinical findings, including the
cause of death. Any deficiency in the investigation which undermines its ability to establish
the cause of death or the person responsible will risk falling foul of this standard.”

The ECtHR, however, acknowledges that the thoroughness of the investigation of lethal
force during a military operation in a foreign country may be less rigorous compared to the
exploration of facts at home. In this respect the ECtHR states by default that “[t]he nature
and degree of scrutiny must be assessed on the basis of all relevant facts and with regard
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to the practical realities of investigation work.”°° Furthermore, the ECtHR acknowledges
that “concrete constraints may compel the use of less effective measures of investigation or
may cause an investigation to be delayed.”?" In addition, the ECtHR argues that “[i]t is not
possible to reduce the variety of situations which might occur to a bare checklist of acts of
investigation or other simplified criteria.”**

In the Jaloud case, seven judges did not mince words to express their dissatisfaction with
the assessment of the Grand Chamber with regard to the autopsy. They asked the rhetorical
question whether this was an example of concrete constraints on the ground which may
compel the use of less effective measures of investigation.33 According to them, the Grand
Chamber had also lost sight of the fact that during a military operation investigative interests
must be weighed against the interests in the execution of an ongoing operation.3%4

5.4.3.2.1 Investigative measures

The ECtHR states by default that State authorities must take whatever reasonable steps they
can to secure the evidence. The investigative measures it then mentions, such as autopsy,
interviewing eyewitnesses, are examples which logically will be taken when investigating
a deadly shooting incident. It is logical that the same line of thought applies with respect
to investigations executed during military operations. The facts on the ground, however,
dictate what steps are reasonable during a military operations. As mentioned above, case law
shows that the Grand Chamber does not always sufficiently take this viewpoint into account,
but that does not alter the fact that this viewpoint should be the focal point for State Parties
when developing a framework concerning investigations during military operations. State
authorities must therefore keep in mind that in each investigation one should enumerate
all reasonable investigative means. A shortcoming in securing evidence, even in times of an
armed conflict, may result in an inadequate investigation and violation of Article 2 ECHR.

The obligation to use all reasonable means to determine the facts does not imply that
the investigative authorities must do all investigations by themselves or that they have to
redo examinations which have already been conducted by others.3%> In other words, State
authorities may take into due note the investigative results of examinations carried out
by non-governmental entities and international institutions. In this respect, the Mustafi¢-
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Muij¢ case is illustrative in which the decision of the Dutch PPS not to prosecute the Dutch
battalion commander and two of his colleagues was not based on an investigative report
of the NLD RMC. Instead, the PPS established the facts entirely by studying reports and
other material drawn up respectively collected by other, international and domestic,
entities. The documents which were studied included reports of the State Institute for War
Documentation, debriefing reports drawn up by the armed forces, reports and hearings
by the Parliamentary Inquiry Committee, witness statements made at the International
Tribunal for the former Yugoslavia and during civil proceedings against the State as well as
reports issued by the UN Secretary-General.3*® The ECtHR builds on this judgment in the
Hanan case when referring to the use of the investigation reports and underlying documents
of ISAF, UNAMA and the Afghan civil authorities in its assessment of the thoroughness of the
investigation conducted by the German Federal Prosecutor General.3¥7

5.4.3.2.2 Request for legal assistance

State authorities may also take into consideration investigative reports and so forth
produced by foreign State authorities. The Jaloud case, for example, shows that the ECtHR did
not object to the use of the autopsy report of an Iraqi pathologist as such, but disapproved
of its quality.3%®

The ECtHR also argued that the Dutch authorities had not considered an autopsy by the
Occupying Powers or a Coalition Partner as an alternative arrangement for the autopsy by
an Iraqi pathologist.3?° Although this consideration is wrapped up in a general remark after
the ECtHR’s more specific criticism on the autopsy performed by the Iraqi pathologist, this
consideration tells us that in a multinational military operations where a Coalition Partner
lacks the means to take an investigative measure, it is obliged to consider requesting a
Coalition Partner for (legal) assistance.

In their concurring opinion seven judges remarked that they regret the way the majority
of the Grand Chamber had scrutinized the investigation by the RMC and clarify their point
of view by giving two examples, one of which is about the autopsy.4°° They considered it
highly questionable whether the Dutch authorities could have claimed full legal control over
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the body of Mr. Jaloud and the circumstances of the autopsy.**' Self-evident their remark
extrapolates on the Coalition Partner that should have been requested to provide assistance.

The ECtHR appears to have overlooked that in military operations the execution of
enforcement jurisdiction by authorities of troop contributing nations is limited, due to the
restrictive scope of application of the status of forces agreement, to their own nationals.**
A lamentable absence of a legal base controlling evidence will most certainly complicate a
thorough investigation.

The ECtHR seems to have taken the criticism leveled by the seven judges in the Jaloud case to
heart as in the Hanan case the ECtHR expressed that the German Federal Prosecutor General
“did not have legal powers to undertake investigative measures in Afghanistan under the
ISAF Status of Forces Agreement, but would have been required to resort to international
legal assistance to that end.”3

Both the Jaloud case and the Hanan case trigger the question whether the procedural
obligation to investigate pursuant to Article 2 of the ECHR implies a duty to request another
State participating in the military operation for legal assistance.

In the Rantsev case, the ECtHR answered this question in the affirmative. In this case the
ECtHR reiterated the territorial scope of the jurisdictional competence of a State and
remarked that execution of this competence on the territory of another State requires
consent, invitation or acquiescence of the latter.*®* Then, the ECtHR stated that “[f]inally,
for an investigation into a death to be effective, member States must take such steps as are
necessary and available in order to secure relevant evidence, whether or not it is located in
the territory of the investigating State.”

With regard to the obligation of the State receiving a request for legal assistance, the ECtHR
opined that “the corollary of the obligation on an investigating State to secure evidence
located in other jurisdictions is a duty on the State where evidence is located to render any
assistance within its competence and means sought under a legal assistance request.”°¢

In sum, a duty to investigate implies a duty to request for legal assistance if relevant evidence
is present in another State. The ECtHR, however, leaves it to the States how to operationalize

mutual legal assistance.
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5.4.3.3 Promptness

An investigation requires promptness in order to be effective.4°” The ECtHR applies this
requirement in two ways.

Promptness firstly refers to the commencement of the investigation and requires the State
to adopt an active stance once an incident comes to its attention.*°® In this respect the
requirement of promptnessisdirectlylinked to the dutywhich rests upon States to investigate
the use of force - i.e. once an incident occurs which triggers this duty, a State must react
immediately and not delay the investigation.*°* This also means that the commencement of
the investigation should not depend on complaint by the next of kin.#'° A prompt response
serves the purpose of maintaining public confidence in the adherence to the rule of law by
the government and the prevention of appearance of collusion in or tolerance of unlawful
acts.?” Moreover, promptness confirms the importance of a reporting requirement.*?
Ergo, the mere knowledge of the killing on the part of the State authorities will trigger the
obligation under Article 2.4'3 Furthermore, the duty to investigate as such has no end date.*™

Promptness in the sense of commencement of the investigation was not a matter of
discussion in the Hanan and Jaloud case. In both cases the investigation started soon as it
became known that there may have been civilian casualties.*'> In the Al Skeini case the ECtHR
did not explicitly comment on the starting point of the investigations. In three of the six
cases, the incidents were immediately brought to the attention of the commanding officer
who finally decided that no further investigation was required. Here, the ECtHR concluded
that the criterion of independence had been violated. With regard to the fourth and fifth
case an investigation was initiated, but only five days respectively about two weeks after
the incident had taken place. The ECtHR did not comment on the commencement of these
investigations, not even with respect to the fifth case in which the British military police
did not grant the request of the father of the deceased to start an investigation. In the sixth
case the ECtHR concluded that the investigation was not in violation of the procedural duty
under Article 2 of the Convention, 4 hence the requirement of promptness was fulfilled; the
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investigation started immediately after the commanding officer had informed the Special
Investigation Branch about the incident.

Secondly, promptness refers to the execution of an investigation. Once the investigation
has started, its progress must be monitored and delay of investigative activities must be
prevented. In other words, an expeditious investigation implies that the State must adoptan
active stance once an incident comes to its attention. However, the ECtHR accepts that there
may be obstacles or difficulties which prevent progress in an investigation in a particular
situation.*” As the ECtHR puts it, the investigation must be executed with “reasonable
expedition”.#'® The importance of an expeditious investigation is inextricably linked to the
requirement of a thorough investigation. Any delay could result in loss or contamination
of evidence and faded or distorted memory of witnesses.*'® Furthermore, an expeditious
investigation contributes to maintaining the public confidence in the adherence to the rule
of law by the government. The duty of promptness does, however, not justify a rushed or
unduly hurried investigation.**°

In the AlSkeini case the ECtHR criticized, with regard to the fourth case, the long period of time
that was allowed to elapse before the soldier who had shot an Iraqi civilian was questioned
about the incident. The ECtHR also disapproved the delay in having a fully independent
investigator interview the other military witnesses.**' A similar standpoint was taken
regarding the long delay between the death of an Iraqi civilian and the court martial and the
British soldiers who were responsible for his death in the sixth case. According to the ECtHR,
this delay had seriously undermined the effectiveness of the investigation, not least because
some of the soldiers accused of involvement in the incident were by then untraceable.**
Here too, the ECtHR linked promptness to the requirement of independence.

The Hanan case illustrates the interconnection of the criterion of promptness and
independence and the tension it could cause. The commander of the PRT Kunduz who had
ordered the air strike, had sent a team of the PRT to conduct an on-site investigation, instead
of waiting for the German military police to arrive, which comprised the independence
of the investigation. According to the ECtHR, waiting for the participation of the German
military police would have resulted in a delay.4*3
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In the Jaloud case the link between promptness and the requirement of adequacy is part of
discussion. Six hours elapsed between the start of the investigation and the moment that
the Dutch soldier, who had fired shots at the vehicle, was questioned by the RMC. The ECtHR
did not blame the RMC for the delay as such, but criticized the RMC for taking no precautions
to prevent the soldier from colluding with other witnesses during these six hours.4**
Interestingly seven judges participating in the case blamed the other judges for not taking
into account the military context and the unstable environment into consideration.**>

The ECtHR acknowledges that a military context may raise concrete obstacles which compel
the use of less effective measures of investigation or may cause an investigation to be
delayed. However, scholars blame the ECtHR in the Jaloud case for not practicing what it
preaches.2® They call for a more flexible attitude of the Court so that justice can be done to
the circumstances in which the investigation had to be conducted.**” Looking at the Hanan
case, the ECtHR seems to have learned from its previous cases and is more prepared not to
apply an exacting standard,%*® but to weigh the application of the standards in light of the
purpose of the investigation.

5.4.3.4 Transparency

The requirement of transparency first of all serves the purpose of providing victims and
their family access to the investigation to the extent necessary to safeguard their legitimate
interests.**® Secondly, it provides the general public an insight how the government secures
accountability.3° Therefore, transparency is an important means to maintain public
confidence that the government abides by the rule of law.

However, the degree of transparency may vary from case to case.*?' The general guideline that
can be deduced from the case law is that the next of kin must be provided with access to the
investigatory procedure, with information on the findings, with an explanation of decisions
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based on the investigation®? and they should be able to challenge these decisions.*3 The
requirement does not oblige the government to provide the next of kin with unlimited
access to the investigation and it does not impose a duty on the investigating authorities to
satisfy every request for a particular investigative measure made by a relative in the course
of the investigation.%*

Moreover, thelack of transparency during the investigation may be compensated by providing
the required transparency in other stages of the available procedures.*? Illustrative in this
regard is the Jaloud case in which the information about the investigation provided to the
next of kin was, as the government admitted at the hearing,® minimal. Furthermore, the
next of kin were unaware of the prosecutorial decision until their lawyer inquired to the PPS
about the outcome of the investigation a few years after the deadly shooting incident.*” The
ECtHR, however, focused on the events once the next of kin had been informed; they were
granted access to the investigation file which enabled them to bring proceedings against to
decision not to prosecute. The Court consequently concluded that these proceedings were
not deficient.*®

Similar to the previously discussed requirements, transparency implies an obligation for the
government to adopt an active posture. But, in military operations practical impediments
will affect the extent to which this requirement — especially in the investigative phase — can
be met.*°

In sum, HRL requires an effective investigation, meaning that it must be capable of leading
to the establishment of the facts, a determination of the lawfulness of the use of force
and the identification and — if appropriate — the punishment of those responsible for the
unlawful use of force. For an investigation to be considered effective, it must be executed
independently and in a thorough, prompt and transparent manner. These criteria must be
taken jointly when assessing the effectiveness of the investigation. This assessment should
include the circumstances in which the investigation had to be executed.

Now that we understand the obligations that LOAC and HRL imposes on State Parties with
regard to exercising legal oversight on the use of force by the armed forces, it is important to
consider how the obligations from both bodies of international law interrelate as both apply

4.32 Case of Hugh Jordan v. the United Kingdom (n 430), §124.

433 Case of Hugh Jordan v. the United Kingdom (n 430), §123.

434 Case of Guzelyurtlu and others v. Cyprus and Turkey (n 302), §273; Case of Hanan v. Germany (n 25), §208.
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436 Hearingin the Jaloud case, 29’04"".

437 Case of Jaloud v. the Netherlands (n 24), §39.

438 Case of Jaloud v. the Netherlands (n 24), §§221-225.

439 Schmitt (n 27), p. 84; Quénivet (n 361), p. 134.
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during an armed conflict. The question how this affects the obligations related to exercising
legal oversight is the focus of the next section.

5.5 Interplay between LOAC and HRL

The interplay between LOAC and HRL has received much attention in judicial decisions and
many scholars have studied the relationship and interaction between LOAC and HRL in-
depth.*4° This section refrains from an in-depth analysis of the relationship between the two
bodies of law and the legal consequences that can be drawn from it. Nor will all the positions
taken on the matter over the years be discussed as it would simply be a repetition of what has
already been written.*#' At present the view that the two bodies of law are complementary to
each other seems to have the broadest support, both in case law and in academic debate.*4*
Above all for its practicality, this section builds on this view.

This section first gives a brief account of the use of the maxim lex specialis derogat legi generali
as a methodological interpretation tool. Then the legal paradigm model of ‘hostilities’ and
‘security operations’ is discussed because this model serves as a practical instrument to give
further interpretation to the maxim of lex specialis derogat legi generali. Next, the legal paradigm
model is applied to the obligation for a State to exercise legal oversight on the use of force
by its armed forces.

5.5.1 Interpretation tool of lex specialis

Since HRLalways applies to the use of force by State agents and their actions are only governed
by LOAC in times of an armed conflict or time of occupation, the issue of interplay between
both bodies of international law only arises in the latter circumstances.
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As mentioned above, LOAC and HRL are complementary to each other which means they are
mutually reinforcing.*%3 This basically means you consider whether both bodies of law offer
rules regarding a given situation. If HRL is silent, you fall back on LOAC and vice versa.*4
In addition, the situation may arise where both bodies of law contain rules that govern a
specific topic. When those rules collide, as is the case with regard to the use of force by the
armed forces, the question arises on the basis of which rules, LOAC or HRL, the use of force
should be assessed. It is in this situation that the maxim of lex specialis derogat legi generali can
be used as a ‘conflict resolution technique’.44>

The maxim of lex specialis derogat legi generali is one of the general legal principles of
interpretation of treaties. Using this principle of interpretation as a tool for resolving a
conflict between LOAC and HRL does not mean simply setting aside HRL by LOAC or vice
versa in a given situation because either of them is more special than the other and should
therefore prevail.#4® On the contrary, it means, as Gill puts it, “that in the absence of clear
intention to the contrary, both bodies of law must be given all due consideration; that the
fullest possible effect should be given to both; that rules specifically designed for a particular
subject matter or situation should be given special consideration and weight, and thatin the
event of an actual collision of obligations, the most specific obligation will prevail, to the
extent necessary, over obligations of a more general nature’.44

It follows from the maxim lex specialis derogat legi generali that the factual circumstances play
arole in determining the relationship between LOAC and HRL.4%® However, it is not always
easy to interpret the legal context in which the factual circumstances have occurred. This
is certainly true for situations where LOAC and HRL conflict. To facilitate the interpretation
and to resolve a normative conflict, the legal paradigm model of ‘hostilities’ and ‘security
operations’, which will be discussed in the next subsection, may be of practical use.**°
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5.5.2 Legal paradigm of ‘hostilities’ and ‘security operations’

The legal paradigm model involves using the factual situation to determine whether LOAC
or HRL provides the primary legal framework for assessing e.g. the use of force by armed
forces. Once the primary legal framework is established, the other body of law acts as the
secondary framework. Both bodies of law therefore remain applicable with the secondary
framework to be applied in the context of the primary framework.*° The ranking between
LOAC and HRL s determined according to which legal framework has explicit rules which are
developed for the specific situation under consideration.*>’

The legal paradigm model distinguishes the legal paradigm of ‘hostilities’ and the paradigm
of ‘security operations’. In short, the former paradigm comprises “all activities that are
specifically designed to support one party to an armed conflict against another, either
by directly inflicting death, injury or destruction, or by directly adversely affecting its
military operations or military capacity”.4>* In this paradigm LOAC provides the primary
framework.>3 The paradigm of ‘security operations’ encompasses “all measures taken by
civilian or military State agents to maintain, restore, or impose public security law, and order
or to otherwise exercise authority or power over individuals, objects or territory”.4>* HRL
provides the primary framework for this paradigm.*>

In determining which frame best fits the situation, first of all the character of the armed
conflict is relevant as well as the level of fighting and the level of control exercised by the
State.%5® Accordingly, in an international armed conflict the paradigm of ‘hostilities’ applies
to all conflict-related activities and the paradigm of ‘security operations’ to non-conflict-
related activities.*” In an internal armed conflict the paradigm ‘hostilities’ governs high-
intensity fighting and situations where a State does not exercise effective control. All other
situations, including low-intensity fighting, are governed by the paradigm of ‘security
operations’.%5® As regards the situation of occupation, LOAC contains specific rules and
therefore provides the primary framework and HRL must be applied in this context. The
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determination of the balance between the paradigms is then made on the same basis as
during an internal armed conflict.>

The interaction between LOAC and HRL is relatively straightforward in case they complement
each other or only one of them contains specific rules for a given situation and the other is
silent on that situation. It gets complicated, however, when the rules contradict each other
as in the case of the use of force by armed forces. Then, the factual situation as such plays an
increased role, and the rules most closely designed for the situation will provide the primary
framework”.4%° The next subsection discusses the application of the legal paradigm model to
the exercise of legal oversight on the use of force by the armed forces.

5.5.3 Interplay with regard to legal oversight on the use of force

The interplay between LOAC and HRL is important with respect to the use of force as
both bodies of law apply conflicting premises.4®' As the duty to exercise oversight, more
specifically, the duty to investigate, is inherently linked to the substantive norms in LOAC and
HRL concerning the use of force, the conflict also translates to exercising legal oversight.4

Basically, LOAC is based on the presumption that armed forces are allowed to use deadly
force within the limits set by LOAC. From this perspective it makes sense that LOAC does not
impose an obligation to investigate the use of force when it is in accordance with the rules of
warfare.4®3 The opposite is true in HRL as the underlying presumption is that it is forbidden
to infringe on theright to life, unless it is absolutely necessary for limited permitted reasons.
Therefore, the right to life in HRL triggers an investigation each time when State agents have
used force, regardless its lawfulness. For this reason the use of force infringing the right to
life must be investigated in any case.

Similar to the substantive norms concerning the use of force, the legal paradigm model can
also be of use resolving the normative conflict between LOAC and HRL as regards the duty to
investigate the use of force. Since the duty to investigate is attached to the substantive norm,
the former duty comes within the same legal paradigm as the latter norm. So if the use of
force falls under the ‘hostilities’ paradigm, as Tan explains, the “leading frame of reference
is IHL [...]. Thus, no investigation is required when IHL is the leading frame of reference, and
IHL itself does not require an investigation. If, in contrast, an incident falls within a security
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operations paradigm, IHRL takes the lead, determines the lawfulness of any operations
involving lethal force, and any potential violation will need to be investigated pursuant to
IHRL, even if IHL would not require investigation.”

So, to resolve the normative conflict between LOAC and HRL regarding the question when to
launch an investigation, the legal paradigm model of ‘hostilities’ and ‘security operations’ is
of practical use. The same applies to the question how investigations must be conducted. In
Chapter 4 itwas mentioned that LOAC is virtually silent on the standards that an investigation
into a LOAC violation should meet and that for the interpretation of these standards it is
aligned with the standards as developed in case law within the human rights regime. Thus, it
can be said that in terms of investigation standards, there is no normative conflict between
LOAC and HRL. Nevertheless, when zooming in on the individual standards, a certain tension
can be signalled.4%>

Tan gives the example of the requirement of independence. LOAC requires a criminal
investigation in case of a grave breach. Non-grave breaches, for example a violation of the
duty to take precautionary measures, must be investigated, but LOAC gives State Parties
leeway to determine the nature of the investigation. This may be a criminal investigation, but
that is not a treaty requirement. LOAC in no way prevents these non-criminal investigations
from being conducted by a commander. If a failure to take precautionary measures results
in civilian casualties, then a duty to investigate will also apply from an HRL perspective. HRL
requires an independent investigation, meaning that the entity conducting the investigation
is not hierarchically, institutionally or practically connected to the members of the armed
forces being under investigation. Thus, the HRL requirement of independence impedes an
investigation by a commander.

The legal paradigm model can be useful in a case like this. If the occurrence under
investigation falls under the paradigm of ‘hostilities’, then LOAC constitutes the primary
framework and the HRL requirement of independence will have to be approached from
the context of LOAC. In that case, the HRL requirement of independence does not stand in
the way of an investigation by a commander.#°¢ If the incident occurs within the paradigm
of ‘security operations’, then HRL applies as the primary framework and the requirement
of independence will weigh more heavily, limiting the options for an investigation by
the commander.*” However, LOAC should not be pushed aside, leaving the commander
completely out of the loop. After all, LOAC requires commanders to take measures to prevent
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recurrence. This may imply that they have to launch an investigation to uncover the root
cause of the occurrence.

In sum, if the occurrence involving the use of force by the armed forces took place outside an
armed conflict, the question of whether to launch an investigation and what investigation
standards must be met, is governed by HRL. In case of armed conflict, both LOAC and HRL
apply and the factual circumstances guide which body of law, LOAC or HRL, provides the
primary and secondary framework.

5.6 Conclusion

The aim of this chapter was to identify the obligations and standards HRL imposes on
State Parties with respect to legal oversight on use of force by its armed forces and thereby
resolving the military accountable mechanism from a HRL perspective.

It follows from the above that the concept of the rule of law and the legality principle is
built in the ICCPR and ECHR and that the right to life as enshrined by Article 6 ICCPR and
Article 2 ECHR make it mandatory for State Parties to exercise legal oversight by reviewing
the lawfulness of any infringement on the right to life by State agents, including members of
the armed forces. To give effect to this obligation, State Parties should have a procedure in
place to review the lawfulness of the use of force.

As regards the design of this procedure, the United Nations Basic Principles on the Use of
Force by Law Enforcement Officials can be used as a guiding framework. According to these
Basic Principles, the rules and regulations concerning the use of force must include a system
of reporting. The report serves the purpose of informing the involved State entity of the
circumstances under which its agent has used force and its contents must enable the State
entity to assess whether the use of force was justified, whether all requirements of internal
procedures were respected and what follow-up actions (e.g. gathering of further information)
are needed. To allow this, the report should provide minimum information, i.e. the reason
for using force, describing the perceived threat. In this context, the superior officers play a
central role because to them the use of force must be reported and it is they who must decide
about any follow-up action. A mandatory follow-up action is an investigation. After all, the
duty to protect the right to life enshrined in Article 6 ICCPR and Article 2 ECHR implies a
procedural duty to investigate any infringement of this right. This duty applies regardless the
lawfulness of the use of force.

Given the importance of the right to life, the HRC places a criminal investigation in the
foreground, but recognizes that a disciplinary or administrative investigation could fit
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the purpose as well. According to the case law of the ECtHR the nature of the investigation
must fit the effective implementation of the domestic law safeguarding the right to life and
the investigation should allow accountability for a breach of the right to life. The ECtHR,
therefore, obliges State Parties to conduct some form of effective investigation, but does not
prescribe its nature.

Thus, as regards the nature of the investigation, HRL allows States a margin of appreciation
as regards the character of the investigation, taking into account the nature of the
infringement on the right to life. Generally, a criminal investigation will be conducted
when the violation of the right to life is alleged to be a criminal offence. In any other case, a
disciplinary or administrative investigation may also fulfil the obligation. What matters in
the end, is that the investigation must be capable of leading to the establishment of the facts,
to the identification and, where appropriate, punishment of those responsible and it must be
capable of providing appropriate redress to the next-of-kin. Moreover, the procedural duty
to investigate does not require one unified procedure satisfying all requirements nor does it
weigh on any particular domestic authority alone. The aim of the duty to investigate, being
fact-finding and accountability, may be carried out by or shared between several authorities,
as long as the various procedures provide for the necessary safeguards in an accessible and
effective manner.

From the above, it follows that the duty to investigate is not an end in itself, but is a means
to an end. To achieve this end, it is therefore important that the investigation is effective
and, in that context, HRL demands that an investigation must be conducted independently
and in a thorough, prompt and transparent manner. These standards are interrelated and
do not amount to an end in itself. Moreover, the effectiveness of the investigation should be
determined by the application of the standards in their combination, rather than as stand-
alone standards. Finally, the overall effectiveness should not be measured based on the
results of the investigation, but by the investigative efforts made. The investigative efforts
must be assessed in view of the circumstances ruling on the ground at the time that the right
to life was violated and when the actual investigation was conducted.

The last topic discussed in this chapter concerns the interplay between LOAC and HRL. This
relationship is important in case of an armed conflict as both bodies of law then apply to the
use of force. Considering that LOAC and HRL have fundamentally different starting points
regarding the use of force, i.e. “use of force is allowed, provided...” versus “use of force is
not allowed,...unless”, this affects the duty to investigate. Indeed, these basic premises
determine when an investigation should be launched. Where the rules of LOAC and HRL
concerning the use of force collide, the maxim lex specialis derogat legi generali and the legal
paradigm model of ‘hostilities’ and ‘security operations’ can be used as a methodological
interpretation tool respectively as a practical instrument to give further interpretation to
this maxim.
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Chapter 6: A legal bird’s-eye view on the military accountability regime

“The focus of this book, inevitably and probably rightly, is on the investigation of operational incidents
that relate to potential wrong doing, the commission of acts which are either illegal, unethical or both.
But, I would suggest, it is important to understand that a commander’s perspective must extend more
widely into the requirement to learn from what has happened. In other words, investigations may be and
are required, not only to establish accountability, whether individual, collective or systemic, but also to
achieve improvement in order that operations can be conducted more effectively and that organisations

work better.”®

6.1 Introduction

As explained in Chapter 3, the legal oversight system regarding the use of force by the
Netherlands armed forces is composed of two mechanisms: a military accountability
mechanism and a law enforcement mechanism. Due to their interconnection, together they
form a military accountability regime. This regime originates from the Eric 0. case and has
evolved over time based on experience, with certain events acting as catalysts and it is to be
expected that the regime will continue to undergo change. Currently, based on the report
of the Sordrager Commission, Instruction CDS-300 is being revised. This revision includes
clarification on how to report (suspected) civilian casualties in the AAR.4%°

This chapter takes a legal perspective on the current military accountability regime, placing
the underlying reporting procedure and investigation procedures in the international legal
framework as described in Chapters 4 and 5. The aim is to answer the fifth sub-question:
how can the legal oversight system concerning the use of force by the Netherlands armed
forces be assessed in view of the concept of the rule of law and the applicable international
normative framework?

With this question in mind, Section 2 examines the military accountability regime from
the perspective of the obligations arising from LOAC and HRL law. Three topics are touched
upon in this context. The first topic relates to the legal basis of the regime. The military
accountability regime is now laid down in policy documents, and subsection 2.1 examines
whether, from a legal point of view, there are grounds for providing the regime with a basis
in law. Subsection 2.2 then discusses two basic elements of the military accountability
regime. The first element relates to the AAR, while the second relates to the investigation
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of civilian casualties. Subsequently, Section 3 aims to reflect on the military accountability
regime against the investigation standards: independence, thoroughness, promptness and
transparency. This chapter ends with a conclusion that provides the final building block for
answering the central question of this research in Chapter 7.

6.2 Reflecting on the obligations
6.2.1 Policy based v. law based

Accountability serves as the capstone of the legality principle because it ensures that States
comply with the law themselves. The legality principle implies that both the power to use
force and the rules to be observed when using this power must be regulated by law.47°
Assuming that the latter two components are provided for regarding the use of force by
the Netherlands armed forces,*” it follows from Chapter 2 that the military accountability
regime is embedded in policy documents with the exception of situations involving criminal
offences. The ensuing question is whether accountability as the third component of the
legality principle should also be regulated by law.

Subsections 6.2.1.1 and 6.2.1.2 aim at examining whether LOAC and HRL oblige States to
regulate the legal oversight system, more specifically the investigation procedure, by law.
Subsection 6.2.1.3 then applies the findings to functioning of the military accountability
regime.

6.2.1.1 LOAC perspective

Common Article 1 of the four Geneva Conventions of 1949 and Article 1 of the First Additional
Protocol of 1977 oblige State Parties to respect and to ensure respect for the Conventions and
the Protocol. These general formulated, but mandatory provisions to ensure compliance
with the treaty obligations are complemented by the specific obligation for State Parties to
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enforce observance distinguishing between repression and suppression of breaches of the
Conventions and the Protocol.*"

Asregards grave breaches, the common repression Articles of the Geneva Conventions of 1949
oblige State Parties to enact domestic legislation providing for effective penal sanctions for
grave breaches of the four Conventions. This obligation also applies with respect to the grave
breaches of the First and Second Additional Protocol of 1977. In addition to penalising grave
breaches, State Parties must search for persons alleged to have committed grave breaches
and bring such persons before a court.*”3 According to the ICRC Commentary this obligation
implies “that each State Party must provide in its national legislation for the mechanisms
and procedures to ensure that it can actively search for alleged offenders, make a preliminary
inquiry into the facts and, when so warranted, submit any such cases to the appropriate
authorities for prosecution.”" It is not enough, in other words, to penalise grave breaches
of the Conventions and Protocols, domestic law must also provide for an effective system
that allows persons to be tried for these offences, ipso facto, the investigation procedure
must also be embedded in law. Furthermore, it should be noted that the obligation to bring
members of the armed forces who have committed a grave breach before a court restricts
national rules on prosecutorial discretion to press charges. At present, there is no policy
that provides insight into how the PPS exercises its discretion with regard to war crimes.4
The obligation to penalise grave breaches thus implies that the investigation procedure
regarding these breaches should be embedded in criminal law. This is different for non-grave
breaches of the Conventions and Protocols.

State Parties are obliged to take necessary measures to suppress non-grave breaches, but the
Conventions and Protocols leave it to the State Parties to determine how to deal with such
breaches.4¢ The measures taken should, however, be proportionate to the seriousness of
the breach and the circumstances.*” The leeway afforded to State Parties also implies that
they have the freedom to decide whether to establish a statutory basis for the measures to
be taken, including the underlying procedures (e.g. non-criminal investigations). Regardless
their legal basis, the procedures underlying the measure should be effective, meaning that
they are “capable of enabling a determination of whether there was a non-criminal violation
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of international humanitarian law, of identifying the individual and systemic factors that
caused or contributed to the incident, and of laying the ground for any remedial action that
may be required.”® If a basis in law can contribute to the effectiveness of the measure and
the underlying investigation procedure, then establishment by law should be considered.

6.2.1.2 HRL perspective

Both the ICCPR and the ECHR oblige State Parties to undertake respect and to ensure respect
to all persons under their jurisdiction the right to life.47° To safeguard the right to life, State
Parties must enact law that protects this right. For State Parties, the latter obligation inter alia
entails establishing in law the framework for the use of force by State agents. In addition, it
requires State Parties to have a legal oversight system in place.48°

As regards the regulation of legal oversight, the Human Rights Committee argues that
the duty to protect the right to life implies that adequate procedures for investigating and
prosecuting potential cases of unlawful deprivation of life should be established by law.%¥' The
Human Rights Committee also opines that the fundamental nature of the right to life entails
that violations require a criminal investigation rather than a disciplinary or administrative
one.*% Here, the Human Rights Committee strongly links violations of the right to life to
criminal law and places criminal investigations in the foreground. Nevertheless, it does
not rule out the possibility that a disciplinary or administrative investigation may suffice.
Obviously, unlawful use of force will necessitate a criminal investigation.

With respect to the duty to investigate the Human Rights Committee makes reference to
the Minnesota Protocol on the Investigation of Potentially Unlawful Death. This protocol
does not make reference to a particular type of investigation and is silent on whether the
investigation must have a basis in law. It merely remarks that “[tjhe duty to investigate
does not necessarily call for one particular investigative mechanism in preference to
another. States may use a wide range of mechanisms consistent with domestic law and
practice, provided those mechanisms meet the international law requirements of the duty
to investigate.”®3 Instead of specifying the type of investigation, the Minnesota Protocol
emphasizes the basic standards that an investigation must meet, which are also promoted by
the Human Rights Committee: independence, thoroughness, promptness and transparency.
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Within the context of thoroughness and referring to case law of the ECtHR, the Minnesota
Protocol touches on the relevance of a legal basis of the investigation as regards investigative
powers. 484

Like the Human Rights Committee, the ECtHR takes the view that the legislative and
administrative framework setup to protect therightto life must be properlyimplemented and
breachesberepressed and punished.435 This means that State Parties are supposed to penalise
infringements on the right to life which must “backed up by law-enforcement machinery
for the prevention, suppression and punishment of breaches of such provisions.”® If the
violation constitutes a criminal offence, the Court emphasizes the importance of an adequate
response, but does not seem to seek the response to violations of the right to life in criminal
law alone and allows other responses.*®” In this context, the ECtHR seems to take a more
nuanced view then the Human Rights Committee when it comes to the type of investigation
to be conducted, more or less seeking a balance. The investigation should be proportionate
to the infringement of life.4®® Whereas an intentional infringement calls for a criminal
investigation, civil or disciplinary proceedings may be more appropriate if negligence is
involved.4® Continuing this line of thought, perhaps an administrative investigation could
suffice outside cases of intent or negligence.

It is established case law of the ECtHR that the use of force by State agents must be followed
by some form of effective investigation that enables the domestic authorities to assess
the lawfulness of the use of force, to identify those responsible and to punish them
where appropriate.*° The investigations’ effectiveness is measured by the standards of
independence, thoroughness, promptness and transparency noting that what matters is not
so much the results of the investigation, but the investigative efforts made.**" If investigative
efforts are not possible because a legal basis is lacking, this could lead to a violation of the
procedural duty to investigate. %

It follows from the above that HRL focuses first and foremost on protecting the right to life
through criminal law. To a large extent, this can be explained by the extremely narrow legal
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framework within which police officers move when using a firearm. The stringency of this
framework follows from the wording of the right to life in both Article 6 of the ICCPR and
Article 2 of the ECHR. The premise of the right to life is that no infringement is allowed,
including by State agents. Therefore, Article 2 of the ECHR should not be read as permitting
the use of force by State agents under circumstances, but rather that in the exhaustively
defined circumstances, the use of force is not considered a violation of the right to life.4%
Article 6 of the ICCPR only refers to the prohibition of arbitrary deprivation of life. According
to the Human Rights Committee, the term ‘arbitrary’ should be interpreted broadly and is
notsynonymous with ‘unlawful’ use of force.*¢ Article 2 of the ECHR uses the criterion of ‘no
more than absolutely necessary’ which mirrors the restraint police officers should exercise.

In sum, LOAC and HRL are not much different as regards exercising legal oversight by means
of investigating the use of force by armed forces. It is true, the premise regarding the use
of force is different and as a consequence the rules framing the use of force. However, both
LOAC and HRL differentiate between occurrences involving the use of force that require a
criminal investigation and incidents that necessitate an investigation, but not necessarily an
investigation within the realm of criminal law. With regard to the non-criminal investigation,
neither LOAC nor HRL imposes an obligation to provide this investigation with a basis in
law. However, such an obligation may stem from the general requirement that investigations
must be effective, a premise employed in both LOAC and HRL. In the next subsection this
conclusion will be mirrored to the military accountability regime as described in Chapter 2.

6.2.1.3 Reflecting on the military accountability regime
6.2.1.3.1 Criminal offences

LOAC compels State Parties to penalise grave breaches and other serious violations.
Inherently, this substantive obligation requires State Parties to develop a procedural system
by which the substantive obligation can be effectively enforced. The same obligations can
be derived from HRL. If the violation of the right to life constitutes a criminal offence, this
criminal offence must be backed-up with a procedural system which allows to effectively
investigate the offence and, if appropriate, to prosecute and punish offenders.

As regards the use of force by the Netherlands armed forces, the substantive obligations
imposed by LOAC and HRL are protected by the Code of Criminal law, the Code of Military
Criminal Law and the International Crimes Act. The latter Act penalises grave breaches of
the four Geneva Conventions of 1949 and the First Additional Protocol of 1977 and a number
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of other serious violations committed in an international armed conflict.4%> Additionally,
the International Crimes Act punishes violations of common Article 3 of the four Geneva
Conventions of 1949 and other serious breaches of LOAC applicable to non-international
armed conflicts.49%

As regards the obligation to suppress non-grave LOAC breaches, the Netherlands has
implemented this obligation by inserting these violations into a provision that acts as
“safety net” (vangnetbepaling) for all other LOAC violations, including customary law, that are
not covered by the aforementioned punishments.*%” The Code of Criminal law, the Code of
Military Criminal Law and the International Crimes Act are backed-up by the Code of Criminal
Procedure and the Code of Military Criminal Law which give substance to the enforcement of
the substantive provisions.

Both the military accountability mechanism and the law enforcement mechanism provide
for the situation where the use of force gives rise to the suspicion of a criminal offence. If
commanders suspect that the use of force constitutes a criminal offence, they are obliged
to submit a report to the RMC. The RMC will then record the report and consult with the
PPS. Subsequently, the PPS decides whether a criminal investigation should be conducted.
A suspicion of a criminal offence may also arise from, for example, a report from a third
party. So, if there is reasonable belief that the use of force by members of the armed forces is
punishable, then the framework of criminal law becomes applicable to the occurrence and
with it criminal procedure law. This fulfils the obligation imposed by LOAC and HRL to have
a law-enforcement machinery in place.

6.2.1.3.2 Violations other than criminal offences

Insofar as the use of force entails a LOAC violation that should be suppressed, States have
leeway deciding how to enforce the violation. As regards the suppressive measures and
underlying enforcement system enabling the imposition of such measures, LOAC does not
impose an obligation to regulate the enforcement system by law. The same applies to HRL,
unless there is a reason to suspect that a criminal offence has been committed.
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However, both LOAC and HRL do require the investigation into the use of force by members
of the armed forces to be effective. Case law shows that this requirement may necessitate
providing a basis in law for the investigation. In the Paul and Audrey Edwards case the ECtHR
ruled that “the lack of compulsion of witnesses who are either eyewitnesses or have material
evidence related to the circumstances of a death” diminished the effectiveness of the
investigation.*°® In this context, it is useful to make a small side step and draw a parallel with
other investigations to which members of the Netherlands armed forces may be subjected.

6.2.1.3.2.1 Investigations outside the military accountability regime

When the PPS Directiveregarding the use of force bymembers of the Netherlandsarmed forces
was drawn up in 2004, inspiration was sought from the procedure used in investigating the
use of firearms by police officers.49° The latter investigation was conducted outside the scope
of criminal procedure law. The fact-finding investigation itself has remained unchanged,
but since 2022 the investigation into the use of firearms by police officers has a foothold in
the Code of Criminal Procedure.>°° Police officers generally cooperated to the fullest extent
possible, but the government argued that cooperation from third parties was not always
guaranteed. Inview of the government, this could eventually hinder a thorough investigation
as required by the ECtHR.>*' By being included in the Code of Criminal Procedure, the
criminal investigative powers are now also available during a fact-finding investigation,
but only those powers deemed necessary by the PPS and which had proved their value in
practice.> In addition, the government remarked that a thorough investigation would also

|
498 Case of Paul and Audrey Edwards v. the United Kingdom (n 484), §71.

499 See Chapter 2, §3.

500 Article 511a, paragraph 1 of the Code of Criminal Procedure. According to paragraph 2 of this Article, this investigation aims
at assessing whether the police officer complied with the Police Instruction (Ambtsinstructie). The introduction of Article
511a in the Code of Criminal Procedure was part of a major system revision regarding the exercise of legal oversight on the
use of force by police officers. The provisions with respect to reporting, assessing and registering in the Police Instruction
were amended. The revision also included the introduction in the Code of Criminal Law of a specific statutory defence
for police officers concerning the use of force and the addition of a criminal offense which focused on the violation of
the aforementioned instruction. Both the statutory defence and the criminal offence were inspired by similar provisions
already included in the Code of Military Criminal Law.

501 J. Naeyé, ‘Verdachte of getuige? De strafrechtelijke positie van de politieambtenaar die gebruik heeft gemaakt van zijn
geweldsbevoegdheid’ (Amsterdam, 201m), p. 5; ‘Parliamentary Proceedings’, Pub. L. No. 34 641, 2016—2017 3, p. 8 (also
see the attached advice of the PPS); M. van der Steeg and others, ‘Strafrechtelijke beoordeling van politiegeweld; een
bespreking van het wetsvoorstel geweldsaanwending politieambtenaren’, Tijdschrift PraktijRwijzer Strafrecht, no. 7 (2017), p.
38; ‘Parliamentary Proceedings’, Pub. L. No. 34 641, 2018-2019 6, p. 13.

502 The powers thatare available in a fact-finding investigation are: forensic research of gunshot residue on the police officer’s
body, seizure of items and the power to enter and search places in that context as well as to inspect places or items, the
conditional power to enter a house without permission of the resident to seize items, to maintain order when exercising
powers, the power to take access restrictions when conducting a search, to search data carriers, the power to claim
identifying data on persons and information on data carriers and the power to appoint an expert.



Chapter 6: Alegal bird’s-eye view on the military accountability regime

benefit the victim or the victim’s relatives.>*3 Furthermore, the government argued that
including the fact-finding investigation in the Code of Criminal Procedure would strengthen
the legal position of victims or their relatives. They obtain the same rights as allocated to
victims in a criminal investigation.>*¢

In addition to fact-finding investigations under PPS Instruction 2023 and Directive SG-014,
members of the armed forces may be subjected to a parliamentary inquiry (parlementaire
enquéte)5°> or an investigation by the Safety Board (Onderzoeksraad voor Veiligheid).>°® The aim
of both investigations is to find an explanation for a particular event and learn from it, >*
without the intent to establish a presumption of guilt. 5°® The government recognised the
need to regulate investigations by law, in order to provide investigators with the necessary
powers to establish the facts.5°° For the same reason, persons questioned in the course of
both investigations are obliged to cooperate and make a statement.>'° To counterbalance the
investigative powers and the obligation to cooperate, persons involved in the investigation
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are protected by the fact that statements may not be used in legal proceedings.>™ The
legal position of police officers during the investigation is different. They get the rights of
suspects, including the right to remain silent, as a result of which statements made during
the fact-finding investigations may be used as criminal evidence if the latter investigation
gives rise to a criminal investigation.>™

6.2.1.3.2.2 Basisin law for fact-finding investigations?

When members of the armed forces are subject to a parliamentary inquiry or an investigation
by the Dutch Safety Board investigators have legal investigative powers, and the legal position
of the members in question is regulated by law. In this context it is also relevant to point
out that the fact-finding investigation regime of the Code of Criminal Procedure applies to
members of the armed forces when they are under investigation for having used a firearm in
support of the police under the Police Act 2012.°3 With this in mind, the question arises as to
why the investigation in the military accountability regime is not regulated by law.

It must be said that the lack of a basis in law, should not necessarily hinder an investigation
based on Directive SG-014. After all, almost all information required to clarify the facts is
available within the MOD. With the mandate of the Minister of Defence or the Commander
of the Armed Forces, the investigators can seize all necessary information and gain access to
e.g. all military buildings, vehicles, data carriers in military vehicles and aircraft. In addition,
members of the armed forces can be compelled to make a statement.>'*

This is different for the fact-finding investigation conducted by the RMC under the authority
of the PPS. This investigation does not fall within the framework of the Code of Criminal
Procedure or any other law. This makes the PPS entirely dependent on the cooperation by the
MOD. In general, the MOD adopts a willing attitude and encourages military personnel to
fully cooperate with the RMC and PPS. Afterall, itis in the MOD’s interest to do so because the
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PPS investigation may contribute to the legitimacy of military operations. In fact, members
of the armed forces are obliged to cooperate with the investigation. Refusal to do so will
be considered a dereliction of duty and will result in disciplinary measures (rechtspositionele
maatregelen) being taken.>'> However, PPS Instruction 2023 does not provide for a procedure
in the event that cooperation is not provided. The PPS cannot fall back on powers to compel
cooperation. The same applies to investigative measures that, where necessary, must be
carried out outside the MOD. It is unclear whether the idea of regulating the fact-finding
investigation by the RMC by law has been considered by the PPS in the past.

In addition to RMC investigators lacking legal powers during the fact-finding investigation,
the position of the members of the armed forces when being interviewed is also not legally
guaranteed. Although they are expected to provide full disclosure in the investigation based
on Directive SG-014, it is unclear what the policy is regarding the transfer of statements to
the PPS. Directive SG-989 does not provide a clear provision either. This topic was discussed
in more general terms during a debate in the Lower House in 2019.5'° At that time, it was
indicated that a regulation on this matter would not be included in the instructions, but
would instead be part of a separate coordination protocol between the PPS and the MOD.5"
This protocol has not yet been established.

PPS Instruction 2023 states that members of the armed forces who are called to give evidence
during a fact-finding investigation are reminded that they are under no obligation to answer
questions that could result in their prosecution. Statements that ultimately turn out to be
incriminating, but were made without being informed of the right to remain silent cannot
be used as evidence in criminal proceedings.>® From this perspective, it is unnecessary
for a legal regulation to stipulate that statements will not be used for criminal purposes.
Nevertheless, a legal regulation can strengthen the confidence of members of the armed
forces that their statement may not be used in criminal proceedings. This may strengthen
their willingness to be transparent and this would ultimately benefit the effectiveness of the
investigation.>™

A final remark regarding the legal regulation of fact-finding is appropriate here. In 2004, the
PPS Directive concerning the investigation into the use of firearms by police officers was used
as a starting point for developing PPS Directive 2004. Now, the fact-finding investigation
concerning the use of force by police officers has been transferred from a policy document
to the Code of Criminal Procedure. One could argue that this transferal has created a “unique
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and strange situation that turns the criminal justice system upside down”.5>° Scholars have
criticized the government for not examining whether an oversight system other than
criminal law is suitable.>*' They argue that criminal law is not intended and is not appropriate
to serve as a mechanism to exercise oversight on the use of force by police officers and prefer
amechanism embedded in disciplinary or administrative law.5*> According to these scholars,
the fact that the government has not given any thought to an alternative legal framework is
amissed opportunity.>* Due to the nature of the subject matter (use of force by State agents)
and the role assigned to the PPS in the military accountability regime, there is a tendency
to approach the fact-finding investigation from a criminal law perspective. However, the
fact-finding investigation is not aimed at establishing criminal liability. The challenge lies
in thinking outside the criminal law framework. The government appears to be struggling
with this.>**

In sum, both LOAC and HRL differentiate between occurrences involving the use of force
by members of the armed forces that require a criminal investigation and incidents that
necessitate an investigation, but not necessarily an investigation within the realm of
criminal law. With regard to the non-criminal investigation, neither LOAC nor HRL imposes
an obligation to provide this investigation with a basis in law. However, such an obligation
may arise from the general requirement that the investigation should be effective which
requirement applies in both LOAC and HRL. Unlike other fact-finding investigations to which
members of the armed forces may be subjected, the fact-finding investigations by the MOD
and the PPS are not regulated by law. This may affect the investigation by the PPS because
it is entirely dependent on the cooperation of the MOD. Although it can be expected that
the MOD will always cooperate, the PPS cannot fall back on powers to compel cooperation.
Furthermore, the position of members of the armed forces under investigation is also not
legally defined. Both factors may hinder the effectiveness of the investigation.

6.2.2 Two basic elements
6.2.2.1 AAR as foundation

The AAR serves as the foundation of the military accountability regime because it activates
both the militaryaccountability mechanism and the law enforcement mechanism. Asregards
the AAR it is notable that Instruction CDS-300 explains that the AAR serves the purpose of
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allowing the Commander of the Armed Forces to exercise command and control. However, it
does not clarify how the legal assessment of the use of force links to command and control.

LOAC assigns commanders a central role in ensuring compliance. This role is not standalone,
but rather interwoven with a commander’s general responsibility to exercise command and
control, which concept is at the heart of every military operation.>*> Exercising command
involves making plans that result in a decision, often in the form of an operation order. It
also involves communicating a clear commanders intent.>* In doing so, the legal framework
regulating the use of force must be taken into account and translated into concrete
guidelines.>*”

The responsibility to exercise command is accompanied by the responsibility to monitor
which entails the “constant monitoring, organizing, directing and coordinating of assigned
capacity and evaluating the results in accordance with the commander’s plan and intent.”s?®
Exercising control includes ensuring compliance with the rules that govern the use of force.
To effectively exercise control, including when it comes to monitoring the use of force, the
availability of information is a prerequisite.>* It is in this context that the primary function
of the AAR must be understood, it gives practical substance to the concept of command and
control, and with it also to the doctrine of command responsibility.>3°

In practice, however, members of the armed forces are inclined to think that the AAR is
intended primarily to inform the PPS about the use of force, with the PPS being primarily
responsible for assessing its lawfulness. This view may have been influenced by the fact that
PPS Directive 2006 specifically stated that the PPS assessed the lawfulness of the use of force
on the basis of the AAR, and that the introduction of the AAR in 2006 was linked to the
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development of PPS Directive 2006. However, this was not the vision of the PPS and PPS
Instruction 2023 is amended accordingly.>?'

Since the AAR forms the foundation of the military accountability regime, and reporting of
the use of force is considered an important instrument for exercising legal oversight, it is
obviously important that an AAR is drawn up in the first place. In general, people are more
motivated to do something if they understand the usefulness and necessity of what is being
asked of them. It also helps if they know what is expected of them. However, Instruction
CDS-300 and Directive SG-014 are silent on the operational and legal usefulness and
necessity of the AAR. Nor is there any or hardly any mention of the importance of reporting
in Dutch military doctrine. As far as expectations are concerned, reference can be made to
the reporting format attached to Instruction CDS-300. Fundamentally, the AAR format does
not differ from the information that must be reported when police officers use a firearm.>3*
However, members of the Netherlands armed forces are hardly educated or trained in
reporting the use of force in general or in using the AAR format as such. This also applies to
the usefulness and necessity of encompassing legal aspects with respect to the use of force
in debriefings, which generally precede the drafting of an AAR.

In view of the doctrine of command responsibility, it can be argued that reporting is an
inherent part of the concept of command and control, rather than an additional reporting
requirement that commanders must fulfil. It follows from the doctrine that reporting serves
as the final step in ensuring compliance with the rules. If the rules have been violated,
measures must be taken. Compliance with reporting requirements relies to a large extent
on the trust that commanders must have in their military personnel; trust that all events
are reported truthfully. In this context its noteworthy to cite the Inspector-General of the
Australian Defence Force: “[tJrusting one’s subordinates is a necessary element of leadership,
especially in a Special Forces environment. Demonstrating distrust of them is liable to erode
trust in both directions, and to be destructive of effective leadership. So for a commander to
repose trust in what a subordinate reports is both natural and proper. However, as explained
later, there are limits to this; it requires balance; proper trust is not enhanced by blindness
to or avoidance of inquiry.”33

Leadership builds on trust of subordinates, but trust is a two-way street. Military personnel
must also trust their commander, they must feel safe to report anything that happened
also human errors regardless the consequences of these errors, i.e. civilian casualties.
In general, a soldier will not get out of bed in the morning with the intention of causing
civilian casualties or otherwise causing unintended damage. The nature of his work and the
[
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circumstances in which he has to perform his job may, however, be particularly risky and
increase the likelihood of making mistakes.

Finally, starting point for Instruction CDS-300 is that each use of force must now be reported
separately, in accordance with the prescribed AAR format. While the format is clearly geared
towards reporting on the use of force during land operations, it should be noted that the
current reporting system was developed when the Netherlands was preparing to participate
in the ISAF mission in Uruzgan. We are now on the eve of a potentially large-scale conflict
that will largely take place within the paradigm of ‘hostilities’. The question is whether the
current reporting procedure is still feasible. It is important to note that reporting is not
an end in itself, but a means for the commander to exercise command and control. This
instrument also enables him to fulfil his command responsibilities.>3* This does not mean
that the current working method is the only correct one, nor does it mean that international
law requires it.

6.2.2.2 Investigating civilian casualties

As regards the duty to investigate, PPS Instruction 2023 makes reference to case law of the
ECtHR. Notwithstanding the extraterritorial issues regarding the ECHR, PPS Instruction
2023 stipulates that in all circumstances an investigation will be launched if the use of force
has caused collateral damage with serious consequences. According to the instruction,
serious consequences exist at least if civilians have been killed or seriously injured by the
use of force.>* Here, the PPS seems to take a position that not necessarily reflects the scope
of the duty to investigate as it arises from LOAC. As pointed out in Chapter 3, during an
armed conflict the death of civilians does not per se point to a LOAC breach and does not
automatically activate the obligation to investigate.

If the PPS takes the position that the duty to investigate is inherent to the obligation to take
precautions in attack and it applies regardless of whether a LOAC violation has occurred,
the question arises whether the PPS is the right authority to conduct the investigation.53®
It seems to be more in line with LOAC that, based on Directive SG-o014, the Commander of
the Armed Forces takes the lead here and the PPS takes a more wait-and-see approach. This
is not to say that it is unwise to keep the PPS informed during the investigation and of its
outcome. Indeed, this information would allow the PPS to decide independently whether an
investigation by the PPS is desirable.
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At first glance, it appears that PPS Instruction 2023 has been written solely from the
perspective of HRL. From this perspective the position to investigate every instance of
civilian casualties is understandable. It should be noted that this policy was developed while
participating in the ISAF mission, with the Jaloud case providing the background context.
It is unclear whether the PPS also took into account the obligations arising from LOAC
in determining the position to initiate an investigation in case of civilian casualties. It is
also not known whether, and if so, how the interplay between LOAC and HRL is taken into
consideration.

As is the case with the reporting procedure, the question is how realistic the policy stance of
the PPS is at the time the Netherlands armed forces become involved in a large-scale conflict.
PPS Instruction 2023 is strongly based on the experience gained during the ISAF-mission
and subsequent operations, e.g. United Nations Multidimensional Integrated Stabilization
Mission in Mali (MINUSMA) and the Air Task Force Middle East (ATF ME) where the number
of investigations was manageable. Now we are confronted with the real possibility of a
conventional war where not just a small part of the Netherlands armed forces, but the entire
armed forces must be deployed and which would entail intensive combat on a sustained
basis. It would simply be impossible for the PPS to investigate every incident involving
civilian casualties.>3" It is therefore important to be aware of the legal obligations when
developing a policy and making choices within it. As Margalit notes, policy choices must not
be confused with legal obligations.>3

Compared to PPS Instruction 2023, Directive SG-014 is less rigid. Whereas the instruction
indicates that an investigation will be initiated, the directive notes that an investigation may
be initiated. Directive SG-014 gives no insight into the trade-offs involved in the decision
whether or not to initiate an investigation. This also applies to the question of how Directive
SG-014 relates to LOAC and HOR. Given the history of the Directive’s adoption, incidents that
occurred during the Dutch participation of Operation Inherent Resolve from 2014 until 2016
and the questions these incidents raised in the Lower House, the directive seems to have
been primarily motivated to maintain the Lower House’s support for current and future
military operations. Seemingly, no consideration has been given to what international law
obliges States to do or how to interpret the space that international law allows.

Directive SG-014 was developed in response to a limited number of incidents that occurred
during an intensive, but rather unimpeded (overzichtelijk) air operation. Presently, the MOD is
currently preparing for a conventional war. In this context, the question arises as to whether
consideration is also being given to the consequences for the structure of the current
reporting and investigation procedure and to the extent consideration is being given, how
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this will be worked out. It is unclear how the MOD views its accountability obligations, or
how the current working method fits into this.

6.3 Reflecting on the investigation standards

As explained above, LOAC distinguishes between violations that must be repressed
and those that must be suppressed. Both obligations imply a duty to investigate, but the
investigative framework may be different. Whereas the duty to repress gives rise to a criminal
investigation, the type of investigation is not prescribed with respect to violations that must
be suppressed. A similar distinction is made in HRL, with the severity of the violation of the
right to life guiding the type of investigation. If it is suspected that the violation of the right
to life constitutes a criminal offence, a criminal investigation is the obvious course of action.
In other cases, it is sufficient that ‘some form of official investigation’ is carried out.

Over the years, the standards which an investigation must meet from a HRL perspective have
been crystallised in case law of the ECtHR, in decisions of quasi-judicial bodies (e.g. Human
Rights Committee) and in academic debate.53° And by default, these standards are also used
in the context of investigations into LOAC violations, taking into account the circumstances
that can undeniably affect the extent to which these standards can be met.>4°

The standards are: independence, thoroughness, promptness and transparency. This section
aims to reflect on the military accountability regime against these standards. The focus will
be on the military accountability regime as such, i.e. the military accountability mechanism,
as governed by Instruction CDS-300, Directive SG-014 and Directive SG-989, and the law
enforcement mechanism laid down in PPS Instruction 2023. Hence, this chapter does not
examine whether the standards have been met in individual cases. Where reference is made
in this chapter to an individual case, this is for illustrative purposes only. Successively, the
standard of independence, thoroughness, promptness and transparency is discussed. For
each standard, the law enforcement mechanism will be discussed followed by commenting
on the military accountability mechanism.

|
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6.3.1 Independence
6.3.1.1 Law enforcement mechanism

In the law enforcement mechanism four actors play a role: commanders, RMC, PPS and the
military chamber.54' This subsection subsequently examines the independence of the four
actors.

Commanders

In the context of the law enforcement mechanism commanders do only assume the role of
accountor and have no responsibility in assessing information. Commanders must hand over
a copy of the AAR to the RMC, thereby setting the law enforcement mechanism in motion.
In either case, commanders will be interviewed as a witness. The term ‘witness’ does not
accurately convey the meaning of their role, because they are interviewed for explaining the
broader military context in which the incident took place. Perhaps the term ‘expert witness’
would be more appropriate here. Given their position in the law enforcement mechanism,
the independence of commanders does not really come into play.

Royal Military Constabulary

The RMC is an autonomous branch of the armed forces which has a separate command
hierarchy and administration. Although being part of the same institution, it can be argued
thattheRMCinitscapacityofmilitarypoliceisindependent. Afterall, itsdutyto perform police
taskswithin the armed forces is allocated by the Police Act 2012. Moreover, the RMC performs
the police task under the authority and direction of the PPS. Accordingly, commanders have
no authority to direct the RMC in any way when it conducts an investigation. Taking in mind
that the ECtHR in the jaloud case did not question the independence of the RMC, it is safe to
assert that the legal framework governing the RMC guarantees its independency sufficiently,
both institutionally and hierarchically.

However, practical independence cannot be taken for granted. This form of independence
must be constantly monitored and circumstances may arise that undermine the
independence.>** It is all about the attitude that RMC investigators adopt towards members
of the armed forces who are involved in the investigation. Establishing close personal
relationships with the military personnel, for example, could hamper their impartiality.
Sharing living quarters can foster the appearance of bias, but it does not necessarily impede
on the impartiality.>¥ They must also be careful to take the information provided by the
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armed forces as true and complete by definition. It follows from the ECtHR case law, however,
that this does not necessarily lead to a failure to comply with the duty to investigate. It will
only constitute a violation if it impedes the ultimate effectiveness of the investigation.>#¢

Public Prosecution Service

The PPS is assigned a central role in the law enforcement mechanism. In the Netherlands,
the PPS holds a monopoly over the investigation and prosecution of criminal offences
regardless the status of the suspect, civilian or military. This implies that only the PPS can
decide whether to launch a criminal investigation, what investigative measures should be
taken and whether the investigation results justify a prosecution. The decision of the PPS not
to initiate a criminal investigation or a prosecution can only be challenged by persons who
are directly affected by the decision of the PPS, i.e. victims or next-of-kin. They may lodge a
written complaint with the Military Chamber of the Court of Appeal. Commanders have no
decision-making power in relation to criminal offences committed by their subordinates. On
the contrary, the duty to submit a report under Articles 162 Code of Criminal Procedure and
78 Code of Military Discipline Law to the RMC compels them to inform the RMC and leave
further criminal proceedings to the PPS. As regards fact-finding investigations launched by
the PPS, commanders have no authority either. In sum, being an autonomous organisation
within the Ministry of Justice and Security, the PPS can be considered institutionally and
hierarchically independent from the MOD.

Court of Appeal

This is also true for the Military Chamber of the Court of Appeal which is part of the civil
criminal justice system. Admittedly, the military member of the rank of brigadier general, or
an equivalent rank, who takes partin the court session is employed by the MOD. However, in
their role as military member of the chamber they are not subject to military authority and
discipline. Furthermore, the military member is granted, by law, the same legal status and
protection as the two civilian judges who sit in the Military Chamber.5%> In the recent past,
the independence of the military member of the Military Chamber of the Court of Appeal has
been challenged unsuccessfully twice before the ECtHR.54°

In sum, the hierarchical and institutional independence of the actors in the law enforcement
is guaranteed by law, but this does not apply to the practical independence. As it is difficult
to capture practical independence in a system or procedure, constant attention is required,
primarily from the RMC, but also from the PPS and commanders. On the one hand, the PPS
must emphasize to commanders the importance of impartiality for the investigation, and
keep it in mind when providing instructions to the RMC and studying their reports. On the

|
544 Case of Hanan v. Germany (n 25), §226.

545 Article 6 of the Military Criminal Procedure Code; Van Hoek (n 112), p. 225.
546 Case of Jaloud v. the Netherlands (n 2g), §196; Case of Mustafi¢-Muji¢ and others v. the Netherlands (n 24), §112.



It takes two to tango

other hand, commanders must create the preconditions in a mission area so that the RMC
can actually give substance to their impartiality. Furthermore, it must be kept in mind that
the standard does not stand alone, but must be measured against the other standards.>*” A
certain degree of dependence in a specific case does not automatically lead to a breach of
the duty of investigation if the dependence did not affect the quality of the investigation.54®

6.3.1.2 Military accountability mechanism

As noted above, commanders are obliged by law to submit a report to the RMC when they
suspect that a criminal offense has been committed. In that case a criminal investigation
will be launched by the RMC under the authority of the PPS, which investigation meets the
standard of independence. Depending on the circumstances and with due observance of the
guidelines with regard to coordination with the PPS, the Commander of the Armed Forces
may nonetheless decide to conduct an internal investigation in parallel with the criminal
investigation.

Directive SG-014 indicates the circumstances under which an internal investigation can be
initiated. This may include civilian casualties or serious material collateral damage, but
also procedural errors or technical defects that have caused the use of the force to proceed
differently than planned. However, this is not an exhaustive list. Insofar as there is a parallel
fact-finding investigation by the PPS, Directive SG-014 prescribes coordination with the PPS
and that cooperation is sought when considered meaningful.

The internal investigation described in Directive SG-014 is not a command investigation in
the sense that the use of force is investigated by a commander who has a direct hierarchical
relationship with the members of the armed forces involved in the investigation. While
it is true that every member of the armed forces is in the end hierarchically subject to the
Commander of the Armed Forces, it does not necessarily impede on the independence of the
internal investigation. Generally, the Netherlands armed forces participate in a multinational
forceunderoperational command or control of the international commander. In otherwords,
the Commander of the Armed Forces is at a distance of the incident under investigation.
In general, this also applies to national operations.>* Therefore, the independence will
generally not be at stake. But if this is the case, measures will have to be taken to ensure
independence.
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In light of the ECtHR’s case law, the standard of independence is primarily an issue when
the investigation is conducted by the commander of the unit involved in the incident, or
when the commander can influence the investigation.5>° However, this does not mean that
a commander cannot or should not investigate an incident involving the use of force. On
the contrary, a commander has an obligation to exercise command and control which may
entail the need to investigate an occurrence. In the Hanan case the ECtHR reasoned in the
same way by stating that, while referring to its judgement in the Al Skeini case that “[...] it
would not suggest that commanders must be excluded from investigations against their
subordinates entirely, having regard also to the duty assigned to commanders in this respect
under international humanitarian law.”>' Nevertheless, commanders should keep in mind
the framework within which they must remain. Based on domestic law, commanders of the
Netherlands armed forces must refrain from investigating criminal offences. In addition,
they must observe Directive SG-014.

In sum, since the internal investigation is carried out under the authority of the Commander
of the Armed Forces, independence of the internal investigation into e.g. civilian casualties,
serious material collateral damage is sufficiently assured.5*

6.3.2 Thoroughness
6.3.2.1 Law enforcement mechanism

In view of the standard of thoroughness, this subsection will discuss two topics. The first
topic touches on the threshold of ‘reasonable measures’ by discussing the expertise required
to effectively investigate an occurrence. Then the standard of thoroughness is approached
from the perspective of mutual legal assistance.

6.3.2.1.1 Requirement of expertise

Based on the case law of the ECtHR, the purpose of an investigation into the use of force
is threefold. Firstly, it must enable the establishment of the facts, including identifying
the members of the armed forces who were involved. Secondly, the facts must enable an
assessment of the lawfulness of the use of force. The third purpose comes into play when it
is apparent that the use of force was unlawful. After all, the results of the investigation must
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allow the competent authorities to punish those who can be held responsible for violating
the law.553 State authorities, therefore, must be vigorous in pursuing full answers to all
relevant questions arising from the use of force and take, given the circumstances, whatever
reasonable steps they can to secure evidence.

Whether all reasonable steps have been taken can only be determined afterwards and is
casuistic. However, PPS Instruction 2023 facilitates the assessment of the thoroughness by
providing that any limitation that arises during the investigation is accurately reported.>>*
As the PPS and the government may have to account for the investigative efforts before the
Military Chamber of the Court of Appeal respectively the ECtHR. The importance of this
measure should not be underestimated. In either case, it allows to value the steps taken by
the PPS.

As Schmitt points out “[a]n investigator who does not understand, for example, weapons
options, fuzing, guidance systems, angle of attack, optimal release altitudes, command and
control relationships, communications capabilities, tactical options, available intelligence
options, enemy practices, pattern of life analysis, collateral damage estimate methodology,
human factors in a combat environment, and so forth, will struggle to effectively scrutinize
anairstrike.”>> This applies not only to investigators, butalso to the PPSwhich is responsible
for directing the investigation and assessing the merits of the investigation results.

In the Eric 0. case, the Military Chamber of the Court of Appeal found it was regrettable
that the PPS had apparently been insufficiently prepared to deal with such an incident.
Additionally, the court pointed out that the PPS, like members of the armed forces sent to
war zones, should develop situational awareness.>>° The Eric 0. case caused a lot of turmoil in
the Netherlands armed forces and prompted the PPS as well as the RMC to take the necessary
measures so that both organizations would be better prepared for similar incidents in the
future.” Despite these measures, it follows from Chapter 2 that the expertise of the PPS is a
recurring topic of discussion.55® The PPS should therefore continue to invest in its expertise
in order to guarantee the effectiveness of investigations as regards the use of force by the
Netherlands armed forces.

Here, the PPS is faced with a major challenge as military operations are constantly evolving
due to the constantly changing circumstances in which military operations must be
|
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performed. Moreover, the PPS and RMC may have to deal with a multitude of different
situations that can occur as the army, air force and navy are confronted with different
circumstances. On top of that, a combined and/or joint military operation brings with
it a different dynamic. It can be argued that it is almost impossible for the PPS and RMC
to be prepared and have the required expertise. Or, as the Upper House puts it: “it is an
almost superhuman job to judge from Arnhem the precise circumstances of a multitude
of situations”.>>° From this point of view, it is remarkable that PPS Instruction 2023 has a
limited view on how expertise is guaranteed in the investigation. Certainly, the instruction
allocates an important role to commanders who will be interviewed as witnesses regardless
the type of investigation. This may, however, not be sufficient in view of the effectiveness as
well as the objectivity of the investigation.

6.3.2.1.2 Mutual legal assistance

An aspect that impacts the effectiveness of the fact-finding investigation by the PPS and
should not be overlooked relates to combined military operations, i.e. in cooperation with
international partners. Generally, when the Netherlands armed forces are deployed they
often do so in a coalition with international partners and so it may happen that armed forces
of other States will be involved in some way in the use of force by the Netherlands armed
forces, for example by providing each other support in a combat situation.

In order to uncover all the facts about an occurrence, the cooperation of international
partners may be required. Such cooperation, however, cannot be taken for granted. It so
happened that foreign military authorities refused to hear a witness at request of the PPS
with regard to an investigation into an air strike in Mosul, Iraq.5° With respect to another
investigation, foreign military authorities did provide a witness statement, but it required an
intervention by the MOD.5¢"

It follows from the case law of the ECtHR that State Parties must take whatever reasonable
steps they can to secure the evidence concerning the incident.>%2 Furthermore, the procedural
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obligation to investigate is not an obligation of results, but of means.>®3 Therefore, States
should make every effort to acquire support from international partners, if appropriate, and
failing to do so, as the Jaloud case proves, may render the execution of the procedural duty to
investigate deficient.5%

With respect to the obligation to request international partners for assistance, the
government remarked in its Action Plan, following the Jaloud case, to investigate how “this
can and should be dealt with in practice.”s® So far, there appears to be no development on
thisissue. Agreements concluded between international partners with a view to cooperation
in a military operation lack provisions in this regard. Mutual assistance, of course, may be
requested on a case by case base at the time an incident has occurred, but it would benefit the
standard of promptness if international partners reach an agreement on mutual assistance
beforehand.5

Inview of the information position of the PPS, the Sorgdrager Commission recommends that
agreements be made in advance within international coalition regarding the accessibility of
information held by foreign authorities.5®” In this regard, the PPS largely depends on the
cooperation of the MOD. Nevertheless, the PPS could attempt to involve the military judicial
authorities of international partners in the discussion. A step forward would be to reach a
basic agreement that international partners will give favourable consideration to requests
for assistance, similar to the agreement which already applies within NATO with respect to
criminal offences.>%® Now seems like the right time to start this discussion, as NATO is faced
with real possibility of a conventional war a conventional war and the NATO Status of Forces
Agreement obliges State Parties to review the criminal jurisdiction clause.>*
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6.3.2.2 Military accountability mechanism

Two aspects of the military accountability mechanism in relation to the standard of
thoroughness are highlighted in the subsection. The first element relates to the willingness
of members of the Netherlands armed forces to provide statements. The second element
concerns the cooperation between the MOD and the PPS.

6.3.2.2.1 Willingness to make a statement

According to the case law of the ECtHR, the investigation must be focused on establishing
the facts so that the lawfulness of the use of force can be assessed. These objectives are also
expressed in Directive SG-014. However, with regard to the assessment of the lawfulness
the directive notes that the “assessment does not concern the determination of individual
(criminal) liability”. As noted above, the Commander of the Armed Forces cannot avoid
reporting the matter to the RMC when the investigation gives rise to the suspicion of a
criminal offence. But, it is clear that the investigation based on Directive SG-014 is not aimed
at establishing whether a criminal offence has been committed. Since the term ‘criminal’ is
in brackets, this seems also to apply to disciplinary measures (rechtspositionele maatregelen).
However, the findings may give rise to initiating an internal investigation based on Directive
SG-989 to support disciplinary measures.

The fact-finding investigation based on Directive SG-014 is aimed at drawing lessons from
the occurrence, including legal lessons to be learned. The way and extent to which LOAC and
HRL are observed and underlying procedures are applied (e.g. rules of engagement, targeting
directives, special instructions, standard operating procedures) can affect the success of the
mission. If it turns out, for example, that procedural errors were made, circumstances were
misjudged or rules were misinterpreted, it is important for commanders to identify the
underlying cause. Commanders, therefore, have an operational interest in having insight
how their subordinates put the power to use force in effect as it enables them to direct the
use of force; it allows them to exercise command and control. Preventing future violations
is part and parcel of the State’s duty to undertake respect and to ensure respect for LOAC
and HRL and is also incorporated in the doctrine of command responsibility which not only
entails a duty to command, but also to exercise control. Control involves the obligation not
only to take action against unlawful conduct, but also to prevent its recurrence. In a sense,
identifying and learning from legal lessons is an inherent part of exercising command and
control.

For the internal investigation to be effective, in the sense of achieving (legal) lessons learned,
it must be conducted thoroughly and as much information as possible should be obtained.
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In this respect, statements of the member of the armed forces involved in the incident
are pivotal. It can be assumed that for this reason, Directive SG-014 provides for a duty to
cooperate and that anyone is obligated to tell the truth. Refusal to cooperate or providing
false statements may result in a breach of professional integrity, which in turn may lead to
measures being taken against the wrongdoer. Directive SG-014 does not counterbalance the
obligations by any rights and it does not explain what will happen to a statement if, at any
point, there is reason to suspect that the person who made the statement has committed a
culpable error. This brings up the question of whether someone is willing to be open about
things if their statements could later be made available in an investigation that aims to hold
them accountable for their actions.

Assessing the lawfulness of conduct may be perceived as a means of detecting wrongdoing
so that the person responsible can be punished for it. This is self-evident in the case of a
suspected criminal offence where there is a suspicion that the conduct is intentional or
grossly negligent. The PPSwill then launch a criminal investigation with the aim of clarifying
the facts, whether the facts constitute a criminal offence, whether this criminal offence can
be legally proven and to see whether there is a ground for excluding criminal responsibility.
Depending on the outcome, it will be considered whether a punishment is appropriate
and, if so, what punishment is appropriate. In this context the investigation primarily has a
retributive function.57°

In the context of a fact-finding investigation, this needs to be avoided as there is a risk that
information could be withheld, thereby undermining the restorative aim of the fact-finding
investigation.””" A provision regarding the use of the statement in a possible subsequent
criminal of disciplinary investigation can contribute to cooperation and openness. It is for
this reason that the position of persons who are obliged to cooperate in the parliamentary
inquire or investigation by the Dutch Safety Board is established by law.>"

A parallel can be drawn here with the concept of ‘just culture’, which is highly valued in civil
aviation and is also pursued in military aviation. The concept is based on the premise that
safety in military aviation benefits from a restorative instead of a retributive response to
safety incidents, unless a criminal offence is suspected which meets the threshold of gross
negligence.>”? In this regard the EU encourages measures on State level to prevent anyone
from being reluctant to report and be open about their involvement in an incident. An

|

570 L. Boskiljon-Horst and others, ‘Learning from the Complexities of Fostering a Restorative Just Culture in Practice within
the Royal Netherlands Air Force’, Safety Science 161 (2023), p. 1; S.W.A. Dekker, ‘Just Culture: Who Gets to Draw the Line?’,
Cogn Tech Work 11 (2009), p. 178.

571 Boskiljon-Horst (n568), p. 2
572 §2.1.3.2.

573 See preamble, paragraph 37 of the EU Regulation No 376/2014 of 3 April 2014 on the reporting, analysis and follow-up of
occurrences in civil aviation.
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important means of ensuring this is to prevent the information from being used in legal
proceedings.>"

Academic research on aviation safety, however, demonstrates how difficult it is to establish
a “restorative just culture in a predominantly retributive setting and culture” as is the case in
the Netherlands armed forces.5”> Although no research has yet been conducted into whether
‘just culture’ also fits fact-finding investigations into the use of force by members of the
armed forces, it does give food for thought, especially with regard to providing safeguards
related to the use of statements.57®

In sum, Directive SG-014 lacks a clarification of the legal function of the AAR as a tool to
exercise command and control. Furthermore, Directive SG-014 lacks a measure to protect
members of the armed forces against the use of their statement in criminal proceedings. Both
shortcomings may have a negative effect on the extent to which a thorough investigation can
be conducted into the use of force.

6.3.2.2.2 Cooperation MOD and PPS

The military accountability mechanism and the law enforcement mechanism coexist,
meaning that fact-finding investigations of both mechanisms can be conducted
simultaneously, or that a fact-finding investigation initiated by the MOD can run alongside
a criminal investigation. There is no hierarchy between the fact-finding investigations.
However, if a criminal investigation is ongoing, the fact-finding investigation by the MOD
will generally be subordinate to it. It would be too simplistic to say that the investigation by
the PPS is more important than the investigation by the MOD, or vice versa.>”” In the event
of concurrent investigations, it must be determined to what extent they overlap and, in the
event of conflicting interests, which investigation takes precedence.

The military accountability regime consists of the military accountability mechanism and the
law enforcement mechanism which are vested in two different organisations, each with their
own tasks and responsibilities. In practice, the two mechanisms are often treated as separate
mechanisms, but the fact is that it is not the mechanisms individually, but collectively that

|

574 With a view to promoting a just culture, the PPS in Arnhem is currently developing a policy on the investigation and
prosecution of incidents in military aviation. This policy is inspired by existing civil aviation policy, see Board Prosecutors
General, ‘Aanwijzing opsporing en vervolging bij voorvallenin de burgerluchtvaart’, Pub. L. No. 2020/7947, Official Gazette.

575 L. Boskiljon-Horst, ‘The Bogeyman Unveiled: Safety and Effectiveness within The Royal Netherlands Air Force’ (Leiden,
Leiden University, 2023), p. 140.

576 D. Farragher, ‘Is Just Culture Compatible With Defence Forces Leadership Doctrine?’, The Journal of Military History and Defence
Studies g, no. 1(2023), p. 80 and 106.

577 The Sordrager Commission takes the position that PPSinvestigation takes priority over the MOD investigation. Presumably,
the commission overlooks the fact that the PPS investigation was not a criminal investigation. Sordrager Commission (n
182), §1017.
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fulfil the duty to investigate. This duty therefore rests not only on the shoulders of the MOD
or the PPS, but on both of them.57®

The strength of the military accountability regime lies in coordination and cooperation, both
of which will enhance the effectiveness of the investigation. Other investigation standards
must, of course, be observed, bearing in mind that these standards are a means to an end,
not an end in themselves. Therefore, if circumstances prevent a standard from being met,
but the overall effectiveness is guaranteed, the obligation to investigate is not violated.>"

Unlike Directive SG-014, PPS Instruction 2023 does not describe the general principles in
the event of concurrent investigations. A protocol setting out agreements and guidelines on
coordination and cooperation can improve the effectiveness of the investigation into the use
of force, but is absent to date as a result of which Directive SG-989 must be applied. However,
this directive is too broadly formulated, which means that it will provide insufficient
guidance in practice.

6.3.3 Promptness

According to the case law of the ECtHR an investigation requires an active stance of the
competent authorities, meaning first of all that the investigation must commence as soon as
possible after the authorities learn about the incident. Secondly, the investigation must be
executed expeditiously.

The reporting procedure allows both the PPS and the Commander of the Armed Forces to
commence an investigation shortly after the incident has occurred. If it is clear from the
outset that the use of force may have resulted in civilian casualties and the RMC is present
in the mission area, the PPS will probably receive the information at around the same time
as the Commander of the Armed Forces.>®° This may be different if the occurrence of civilian
casualties becomes known in a later stage. The PPS and the RMC then rely on commanders
in the field or the Commander of the Armed Forces being alert enough to inform them.5*'

|

578 Chapter s, §4.2.

579 Chapters, §4.3.

580 Instruction CDS-300 prescribes that the TICREP, if possible, must be send to the operations centre of the Commander of
the Armed Forces within g4 hours after the occurrence. The timeframe for handing over the AAR to the operations centre

and the RMC in the mission area, or to the RMC headquarters in the Netherlands when no RMC is present in the mission
area, is 72 hours.

581 The Hawija case proves that this alertness is not self-evident. Regardless of whether there was already a suspicion of
civilian casualties when the AAR was drawn up (Parliamentary proceedings (n 515), p. 16), this was certainly the case a few
days later when the Netherlands armed forces were informed by the US that Central Command had launched investigation.
The PPS was not notified until eight months later. See ‘Besluit op WOB Verzoek’ (n 558), p. 4; Sorgdrager Commission (n
182), §777. Similarly, in relation to another incident, the PPS did not become aware until several months after the MOD had
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The PPS must trust the MOD to inform it in a timely manner of developments that
complement the information in the AAR.5® Negligence on the part of the MOD may
prejudice the promptness which the government has to take into account in general and it
may also negatively affect the effectiveness of the investigation by the PPS.583 PPS Instruction
2023 relies heavily on the AAR as the trigger for an investigation, although it recognises
that information provided by victims, their next-of-kin or third parties (e.g. media, non-
governmental organisations) could also activate an investigation. However, the standard of
promptness requires the PPS to take an active stance which means that it itself must also be
alert, for example to reports in the national and international media.>®

In the Hawija case, the Lower House pointed to the failure of the MOD to inform the PPS about
civilian casualties in a timely manner and requested the MOD to ensure henceforth that the
PPS would be informed immediately. This aspect has now been included in Directive SG-014
as a result of which the PPS will be informed without delay when the MOD has decided to
launch a fact-finding investigation.

6.3.4 Transparency
6.3.4.1 Law enforcement mechanism

The purpose of the standard of transparency is twofold. It first of all aims at providing victims
or their next-of-kin to access the investigation to the extent to safeguard their legitimate
interests.>® Secondly, it provides the general public an insight how the government secures
accountability.5%

As regards the first aim, the PPS Instruction 2023 does not provide any insight into how this
standard isimplemented. This is not of much concern if the investigation is conducted within
the framework of the Code of Criminal Procedure as the rights it grants to victims also apply
to criminal investigations into the use of force by the armed forces. However, these rights do

received information that an earlier attack on a target in the city of Mosul involving Dutch F-16’s had resulted in civilian
casualties. See ‘Besluit op WOB verzoek’ (n 558), p. 4.

582 Sorgdrager Commission (n 182), §§811 and 812. In front of the Sorgdrager Commission, the PPS called it a ‘bloody shame’
that the MOD had not informed the PPS immediately about the suspected civilian casualties and the US investigations
thereof.

583 In the Hawija case, witness were not interviewed by the PPS until a year after the attack. The Lower House of Parliament
and the media criticized the time lapse because it allowed the testimonies to be aligned, see Sorgdrager Commission (n
182), §813.

584 Sorgdrager Commission (n 182), §819.

585 Case of Armani Da Silva v. the United Kingdom (n 348), §235; Case of Al-Skeini and others v. the United Kingdom (n 25),
§167; Case of Hanan v. Germany (n 25), §208.

586 Case of Hugh Jordan v. the United Kingdom (n 430), §109; Case of McKerr v. the United Kingdom (n 430) , §160; Schmitt (n
27), p. 78; Quénivet (n 361), p. 132.
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not apply when the PPS conducts a fact-finding investigation as it is conducted outside the
realm of the Code of Criminal Procedure. Thus, in the context of a fact-finding investigation
it is unclear how the PPS implements the requirement of transparency which implies that
victims or next-of-kin must be provided with access to the investigatory procedure, with
information on the findings, with an explanation of decisions based on the investigation.5®”
The question is whether the lack of any guidelines in this regard falls short of the
transparency requirement. In the Jaloud case, transparency towards the next-of-kin only
came about several years after the incident had taken place. This transparency was the
result of the request for insight into the PPS’s decision not to initiate a prosecution and the
Article 12-procedure that followed. The ECtHR did not rule on the lack of transparency at the
time of the investigation and found no indication that the proceedings before the Court of
Appeal had been deficient.>*® However, the fact that an omission can be repaired does not
detract from the active posture that the PPS is supposed to take towards victims or their
next-of-kin. The same goes for practical impediments, caused by the circumstances in which
the investigation must be conducted, that may affect the extent to which the standard of
transparency can be met.5®°

Another issue that deserves attention is the way the PPS accounts for its investigation to
the public. At this point, the PPS seems to take a reactive posture. At the stage when the
investigation is ongoing, it is understandable for the PPS to sparingly provide information.
Once the investigation is complete it may be expected from the PPS not only to share the
outcome of the investigation, but also to explain the outcome. After all, it follows from the
case law of the ECtHR that the State must take an active posture with respect to transparency.
An active posture not only enables to maintain public confidence, but will also contribute to
the aforementioned trust of the armed forces in the PPS and may result in trust of the PPS’s
expertise.

In sum, PPS Instruction 2023 does not provide a general point of view on this standard and it
lacks general guidelines as to how to operationalise transparency.

|

587 Case of Hugh Jordan v. the United Kingdom (n 430), §124. The PPS is not obliged to provide the next-of-kin with unlimited
access to the investigation and it does not impose a duty on the PPS to satisfy every request for a particular investigative
measure made by a relative in the course of the investigation, see Case of Guzelyurtlu and others v. Cyprus and Turkey (n
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6.3.4.2 Military accountability mechanism

In addition to investigating the actual events, the investigation based on Directive SG-014 to
alarge extent looks at how the operation, within the context of which the incident occurred,
was planned and executed, how procedures were followed and whether technical failures
have contributed to the consequences of the weapons deployment. Operational security and
the fact that most information will be classified may prevent specific information from being
provided to victims or their next-of-kin other than a general description of the investigative
measures being taken and the progress of the investigation. This may be different once the
investigation has been completed and the report has been drawn up.

Directive SG-014 is silent with regard to transparency towards victims or their next-of-kin.
The contrary is true with respect to transparency towards Parliament and other ministries.
This can be explained by the fact that Directive SG-014 appears to be a response to the debate
that arose following the lack of communication to Parliament on the civilian casualties
resulting from the attack on the car-bomb factory in Hawija.

Directive SG-014 appears to have been prompted largely by the debate that arose following
the MOD’s communication to Parliament about civilian casualties resulting from the Hawija
case. In addition to the directive, the MOD has set up a contact point for reporting civilian
casualties. Persons submitting a report will be linked to a case manager who keeps them
informed of the progress made in handling the report. It is explained that the report is
followed by an assessment of the information, after which a decision is made as to whether
an investigation should follow. Information about the position of the victims in the
investigation is however lacking.

6.4 Conclusion

Drawing on the knowledge acquired in the previous chapters, this chapter is aimed at
answering the fifth sub-question, i.e. how the legal oversight system concerning the use of
force by the Netherlands armed forces can be assessed in view of the concept of the rule of
law and the applicable international normative framework. In that context several topics
were discussed, starting with the legal basis of the current military accountability regime.

The regime is now laid down in policy documents and the question was raised whether, from
alegal point of view, there are grounds for providing the military accountability regime with
a basis in law. When it comes to investigations into violations of the laws of war and human
rights that can be classified as criminal offences, this question must be answered in the
affirmative. Both areas of law require the criminalisation of violations to be accompanied by
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an effective enforcement system, i.e. a criminal investigation. The situation is different for
violations that are not criminal offences. In that case, a state has the discretion to determine
how to respond. The manner of response to such violation, and any investigation forming
part of it, does not necessarily have to be established in law. However, regardless of the
type of investigation into the use of force, it must be effective. This requirement is firmly
established in both LOAC and HRL. The requirement for effectiveness may give rise to the
need for legal regulation of the investigation. Both the military accountability mechanism
and the law enforcement mechanism provide for the situation where the use of force gives
rise to the suspicion of a criminal offence. Any investigation into such cases will be conducted
within the framework of criminal proceedings. This system can be considered effective. This
is different for the fact-finding investigation launched by the PPS. If voluntary cooperation
is not forthcoming, the PPS lacks the ability to enforce the disclosure of information. This
could affect the effectiveness of the investigation.

Next attention was paid to the AAR and the basic position in both the military accountability
mechanism and the law enforcement mechanism to launch an investigation when the use of
force has caused civilian casualties. In practice, members of the armed forces are inclined to
think that the AAR is intended primarily to inform the PPS about the use of force, with the
PPS being primarily responsible for assessing its lawfulness. The opposite is true. The report
primarily serves a military purpose and should be regarded as a tool for the commander that
contributes to the execution of command and control and enables him to fulfil his command
responsibility. Both mechanisms are based on the principle that an investigation is initiated
in the event of civilian casualties. However, it is unclear how, or indeed if, the international
legal framework is involved in establishing this principle as it does not necessarily reflect the
scope of the duty to investigate as it arises from LOAC.

Subsequently, the military accountability regime was set against the investigation standards:
independence, thoroughness, promptness and transparency. Independence is guaranteed in
both mechanisms, although practical independence requires constant attention. As regards
the standard of thoroughness itwas argued thata thorough investigation requires knowledge
and expertise. This presents a challenge for the PPS because of the multitude of incidents that
could occur. PPS Instruction 2023 does not provide any insight into how expertise will be
ensured in the investigation, other than by interviewing the commander. Anotheraspect that
affects the thoroughness of the investigation is the dependence on international partners for
information and the lack of agreements on mutual legal assistance. Moreover, consideration
was given to the duty to speak imposed on military personnel in the investigation based on
Directive SG-o014. The directive does not counterbalance the obligations by any rights and it
does not explain what will happen to a statement if, at any point, there is reason to suspect
that the person who made the statement has committed a culpable error. This may lead
to reluctance to provide full disclosure when making statements, which undermines the
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standard of thoroughness. Furthermore, attention was paid to the relationship between the
two mechanisms, emphasising the importance of cooperation and coordination between
them. A protocol to give effect to this is still lacking. As regards the standard of promptness,
the dependence of the PPS on the speed with which the MOD provides it with information
has been highlighted. Finally, it was established that the policy documents underlying
both mechanisms do not provide insight into how transparency towards the next-of-kin is
achieved.
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Chapter 7: General conclusions

This chapter concludes the study. The aim is to provide a coherent narrative that incorporates
the findings of the previous substantive chapters. On the basis of the conclusions, a number
of recommendations will be made.

7.1 From past to present

The current military accountability regime that puts into effect the legal oversight on the
use of force by the Netherlands armed force by means of a dual mechanism, the military
accountability mechanism and the law enforcement mechanism, has its origins in the Eric 0.
case, a criminal case that caused quite a stir within the military ranks. It created fear among
members of the armed forces that they would have to appear in court if they had used force
in the course of their duties. Four years before the Eric 0. case, the PPS had developed an
oversight mechanism concerning the use of firearms by police officers. This mechanism
essentially stipulated that every instance of the use of a firearm had to be investigated.
During this investigation, police officers were treated as witnesses, not as suspects. Prior to
the Eric 0. case, the MOD had requested the PPS to give members of the armed forces in case
of an investigation the same status as police officers, but this request was rejected by the PPS.
The Eric0. case then triggered the MOD to resubmit the request and this time the PPS decided
to design an oversight mechanism tailored to the armed forces.

Whereas previously the PPS only took action if a criminal offence was suspected, from 2004
on the PPS took action as soon as members of the armed forces used force in the course
of their duties. The principle of launching a fact-finding investigation every time that
military personnel had used force, was adjusted in 2006 when the Netherlands armed forces
began participating in military operations in Afghanistan (OEF and ISAF) where the use of
force was expected to be more frequent. An investigation into every use of force would be
impracticable.

This was when the AAR was introduced. From then on, it was decided that the use of force
would be reported separately within the military chain of command, with a copy of the
AAR being handed over to the PPS via the RMC. The PPS adopted a passive stance unless
the AAR warranted action. Although the term ‘fact-finding investigation’ was not used in
PPS Directive 2006, the PPS developed a policy to launch a fact-finding investigation in
the event of civilian casualties as the military operation in Afghanistan progressed. This
occurred while the Jaloud case was ongoing and the PPS became aware of the applicability of
the obligation to investigate under the ECHR during military operations conducted by the
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Netherlands armed forces. The PPS policy was last amended in 2023, with only an update and
clarification, and no substantive changes.

In addition to a fact-finding investigation by the PPS, it was not unusual for the MOD to
launch an investigation into incidents as well. However, the MOD had not yet established any
specific procedural normsin this regard. Instead, Directive SG-989 was used which contained
guidelines applicable to internal investigations in general. In 2017, a short paragraph on
internal investigations was added to Instruction CDS-300. Ultimately, specific guidelines
were drawn up in Directive SG-014 for investigating the use of force civilian casualties. This
development within the MOD coincided with incidents involving civilian casualties that
occurred during the deployment of ATF ME as well as the subsequent parliamentary debate
about the provision of information on such matters.

7.2 International legal framework

The legality principle requires that the government acts on the basis of the law and in
accordance with the rules laid down by the law. Accountability, in the meaning of legal
oversight, then ensures that the law is actually complied with. As regards legal oversight,
the rule of law expects the government to take an active stance. In the context of military
operations, this is also the fundamental principle of the international legal framework
within which operations are conducted and force is used. Both LOAC and HRL impose a
general obligation on States to ensure compliance with the rules governing the use of force.

Oversight generally requires information (e.g. reporting) to flow from one person to
another, informing that person of the former’s actions. The second person then assesses the
information and determines whether further steps need to be taken, and if so, which ones.
This mechanism also implicitly follows from LOAC and HRL. Case law from international
criminal tribunals and soft law on human rights indicate that a reporting system is an
important instrument for ensuring compliance with the rules. However, neither LOAC or
HRL prescribes how this reporting mechanism should be designed.

Reporting of the use of force alone is not sufficient for the purpose of exercising legal
oversight. Both LOAC and HRL impose an obligation to investigate. Although both bodies
of international law impose this obligation, the scope of application differs. LOAC specifies
that grave breaches during an international armed conflict or serious breaches during an
non-international armed conflict must be criminally sanctioned which implies that these
breaches should be investigated within the framework of criminal procedure law. Other
violations must also be addressed, but it is up to States to decide how. Hence, with respect to
non-grave breaches LOAC thus gives States considerable leeway, but the guiding principle is
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thataction should be taken. If there is no reason to suspect that a grave breach has occurred,
an investigation may still be appropriate and even mandatory. This may be the case with
civilian casualties. In such cases, the investigation can be linked to the objective of LOAC
(the protection of civilians) and the general duty to ensure compliance with LOAC, as well
as the obligation to take precautions prior to attacking a military objective. With regard
to investigations into civilian casualties where there is no suspicion of a serious breach,
LOAC does not prescribe how or by whom this investigation should be conducted, provided
that account is taken of the central role it assigns to commanders as regards ensuring
compliance to LOAC. While LOAC expects any investigation to be carried out effectively,
it provides little or no guidance on how this can be achieved. However, it can be deduced
from the literature studied that LOAC relies heavily on the standards that have developed
in HRL. Compared to LOAC, HRL imposes a broad duty to investigate; any use of force by a
State agent must be investigated for its lawfulness. HRL assumes that this will usually be a
criminal investigation, but allows for other types of investigation. The guiding principle in
HRL is that the investigation must be effective, in the sense that it is capable of leading to
the establishment of the facts, a determination of whether the force used was justified in
the circumstances and of identifying and, if appropriate, punishing those responsible. To
guarantee the effectiveness of the investigation, HRLrequires the investigation be conducted
independently, thoroughly, promptly and transparently. In sum, this is the international
legal framework that the military accountability regime must comply with.

7.3 Central question

As mentioned above, the development of the Dutch military accountability regime that
gives substance to legal oversight is primarily event-driven. There is no link to the applicable
international legal framework, except that in the law enforcement mechanism reference is
made to the ECHR. This has prompted the central question of this study: to what extent does the
legal oversight system with respect to the use of force by the Netherlands armed forces adequately conform
to the rule of law, considering the obligations and standards set by international law and to the extent it falls
short, how can it be improved?

The assessment of the legal oversight system against the international legal framework
shows that parts of the system are inadequately designed, meaning the system’s effectiveness
cannot be sufficiently guaranteed. The problem does not lie in fulfilling the international
obligations themselves, but in the standards applied when exercising those obligations.
Particularattention should be paid to how the system guarantees its overall effectiveness and
the investigation standard of thoroughness in particular. Of course, no matter how effective
asystem is on paper, its success ultimately depends on how it is used. Even an effective system
can become ineffective through misuse or abuse. This aspect is not considered further here,
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but it is a point that always requires attention. The shortcomings which could diminish the
adequacy of the system are identified in the following subsections.

7.3.1 Primary responsibility

As explained in Chapter 3, the legal oversight system regarding the use of force by the
Netherlands armed forces comprises two mechanisms that together constitute the military
accountability regime. The first mechanism, the ‘military accountability mechanism’ is used
by the MOD and is set out in three policy documents: Instruction CDS-300, Directive SG-014
and Directive SG-989. The second mechanism, the ‘law enforcement mechanism’ is housed
within the PPS and is governed by PPS Instruction 2023.

Notice that, unlike the structure used in Chapters 2 and 6, the military accountability
mechanism is mentioned first this time. This is a deliberate choice, intended to emphasise
that the heart of the exercising legal oversight lies with the MOD, rather than the PPS. The
history of the military accountability regime suggests otherwise, partly due to the status of
the PPS as a law enforcement agency, the terminology used in PPS Directive 2006 (focus on
reviewing the lawfulness of the use of force) and the absence of any legal clarification of the
military accountability mechanism. Instruction CDS-300 suffices with a general statement
that reports serve the purpose of allowing the Commander of the Armed Forces to exercise
command and control. In recent years more attention has been given to the MOD’s own
responsibility as regards accountability and in 2019 it was even given a place in military
doctrine, albeit in a single sentence. Unfortunately, this single sentence was short-lived.
Despite the fact that the subject of accountability in the meaning of legal oversight receives
attention in daily practice, the current military accountability mechanism still does not
adequately reflect that the MOD, and in particular commanders, bear primary responsibility
for exercising legal oversight. For a legal oversight system to be effective, it is important to
establish clear lines of responsibility.

7.3.2 AAR

Currently, the MOD lacks a clear vision of the role of legal oversight within the military
system and the part played by the AAR in this regard. The MOD generally limits itself to
general statements such as that accountability is part of the rule of law and the military
profession. This study argues that legal oversight is embedded in the concept of command
and control, serving as a tool for commanders to bear his commander’s responsibility.
Exercising legal oversight should not be viewed as an additional, distracting task that takes
commanders away from their core duties. Ultimately, exercising legal oversight is part and
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parcel of commanders’ core tasks. It should be noted, however, that the AAR is a means, not
an end nor an ‘hard core’ legal obligation.

Until 2006, the MOD did not prescribe a separate report to document the use of force. The
question is whether the current reporting procedure as laid down in Directive CDS-300
would be feasible if the Netherlands armed forces were to become involved in a large-
scale conventional war. It seems unfeasible. However, two things will never change. First,
commanders will always want to know for operational reasons when, where and how force
has been used. It feeds their duty to exercise the obligation to command and control their
units. Second, they are obliged to exercise legal oversight under all circumstances.

7.3.3 Basic position civilian casualties

Another aspect that could diminish the effectiveness of the legal oversight system as
it is currently designed relates to the basic position in both the military accountability
mechanism and the law enforcement mechanism regarding the investigation of incidents
involving civilian casualties which do not constitute a grave or serious breach of LOAC. While
it’s clear that this would practically not be possible if the Netherlands armed force were to
become involved in a large-scale conventional war, it is important to note thatitis not a legal
obligation in the sense that every possible means must be used to uncover the facts by both
the MOD and the PPS, as is currently standard procedure.

As noted above, this study takes the view that LOAC does require action to be taken if the
consequences of the use of force was different than anticipated. This action must then be
taken by commanders as to establish the cause in order to prevent recurrence. This forms
part of the commander’s duty to exercise command and control, and is in line with the
general obligation imposed by LOAC to protect civilians and prevent violations. The question
is what value the PPS investigation adds. While the independence of the PPS investigation
does contribute to the legitimacy of a military operation, does the Commander of the Armed
Forces not already occupy a sufficiently independent position? We must be aware, however,
that circumstances will not always allow the Commander of the Armed Forces to initiate
an investigation; instead, this may be done by commanders who are more closely or even
directly involved in the incident. While this may compromise the standard of independence,
itallows for promptaction and a quick determination of the cause while the battle continues.
In the event of an armed conflict, it is important to recognise that both LOAC and HRL apply.
The substantive norms governing the use of force differ between LOAC and HRL, which also
has consequences for the associated duty to investigate. The point to be made here is that
the policy documents on which the current military accountability regime is based lack legal
nuance.
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In view of the greatly increased possibility of a conventional war, the policy of investigating
each incident involving civilian casualties must be reconsidered as it is both untenable
and legally unnecessary. Policy choices should not be confused with legal obligations.
Legal nuances can be introduced by using the interpretation tool of lex specialis with the
legal paradigm model of ‘hostilities’ and ‘security operations’ as a practical instrument to
facilitate the interpretation. When doing so, consideration must be given not only to when a
duty to investigate applies, but also to how the same investigation standards in both bodies
of international law can be implemented. This tool can also be used to determine how the
two mechanisms relate to each other. When does one mechanism take precedence over the
other?

7.3.4 Statutory basis for fact-finding investigation

The legality principle entails that both the power to use force and the rules to be observed
when using this power must be regulated by law. This raises the question whether legal
oversight as part of accountability should also be regulated by law. This question particularly
concerns conducting investigations.

LOACandHRLrequirethatitssubstantiverulesarebacked upwithaneffectivelawenforcement
system. Insofar as a violation constitutes a criminal offence an effective investigation is
dependent on the availability of coercive powers that may infringe fundamental rights. This
mandates the investigation to be legally established. It can be argued that non-criminal
investigations into the use of force may also require a statutory basis as both LOAC and HRL
employ the premise that an investigation, regardless its nature, must be effective. Case law
of the ECtHR shows that the inability to compel the submission of information may diminish
the effectiveness of the fact-finding investigation.

This aspect is particularly relevant to the fact-finding investigation by the PPS into the use of
force by members of the armed forces. While there is no reason to assume that cooperation
by the MOD will be refused, the law enforcement mechanism does not provide for a backup;
the PPS cannot enforce cooperation by the MOD as a result of which the effectiveness of
the fact-finding investigation cannot be ensured. This is striking because other fact-finding
investigations to which military personnel may be subjected are regulated by law.

Given the importance of investigative powers for the effectiveness of the investigation,
the fact-finding investigation by the PPS into the use of force by police officers has been
transferred from a policy document to the Code of Criminal Procedure. Members of the
armed forces will fall within the scope of this law if they are involved in a fact-finding
investigation for using force in support of the police under the Police Act 2012. Military
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personnel may also be subject to other investigative mechanisms bearing similarities to the
fact-finding mechanism in the military, i.e. a parliamentary inquiry or a safety investigation
by the Dutch Safety Board. These investigative mechanisms are enshrined in law, partly to
enforce cooperation with the investigation.

Hence, a legal basis for investigative powers could improve the effectiveness of fact-finding
investigations. In addition, regulating the investigation by law also allows to clarify and
strengthen, if appropriate, the position of victims or their next-of-kin which benefits the
standard of transparency. Currently, the position of victims and their next-of-kin are not
specified in Directive SG-014 and PPS Instruction 2023.

As the term suggests, fact-finding involves uncovering factual information. To this end,
it has been argued that, where necessary, it is important to have the power to compel the
disclosure of information. Just as investigative powers are important to uncover facts and to
guarantee the effectiveness of the investigation, so too are the statements made by members
of the armed force who were involved in the incident. It can be assumed that for this reason,
Directive SG-014 provides for a duty to cooperate and that anyone is obligated to tell the
truth. This obligation applies not only to investigations conducted under the authority of the
Commander of the Armed Forces, but also to fact-finding investigations by the PPS. While
a duty to speak seems logical, the effectiveness of this duty may be reduced if it remains
unclear how the information will be used if it transpires that the use of force was not legally
justified and may constitute a criminal offence. It is only human to perceive an assessment
of the lawfulness of conduct as a means of detecting wrongdoing. This is certainly the case
in the MOD where a retributive setting and culture prevails. Given the objectives of the fact-
finding investigation by the MOD and the PPS, it is primarily restorative in nature. In order
to achieve the restorative aim measures must be taken to prevent members of the armed
forces from being reluctant to report and be open about their involvement in an incident.
An important means of ensuring this is to prevent the information from being used in
e.g. criminal proceedings. It is for this reason that the law, with respect the parliamentary
inquiry and the investigation by the Dutch Safety Board, has prohibited the use of statements
in criminal proceedings.

Currently, the concept of ‘just culture’ is receiving a great deal of attention within the MOD,
particularly in the military aviation safety domain. The concept is based on the premise
that in military aviation safety benefits from a restorative instead of a retributive response
to incidents, unless a criminal offence is suspected which meets the threshold of gross
negligence. Given the parallels that can be drawn between safety investigations and fact-
finding investigations based on Directive SG-014, it is worth examining whether the concept
of ‘just culture’ can be applied to accountability for the use of force.
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7.3.5 Coordination and cooperation

Finally, the overall effectiveness of the military accountability regime is dependent on the
application and interaction of the procedures within the military accountability mechanism
and the law enforcement mechanism. These mechanisms should not be treated as two
distinct mechanisms. Neither LOAC nor HRL place the obligation to exercise legal oversight
on a single authority. Multiple authorities may each contribute, within their own sphere
of responsibility, to fulfilling the obligation which rests with the State. As regards the duty
to investigate, the strength of the military accountability regime lies in coordination and
cooperation between the military accountability mechanism and the law enforcement
mechanism which will enhance the effectiveness of the investigation. Other investigation
standards must, of course, also be observed, bearing in mind that these standards are a
means to an end, not an end in themselves. In other words, it takes two to tango and the
military accountability regime’s effectiveness would be enhanced by establishing a protocol
focusing on investigations into the use of force by members of the armed forces.

7.4 Recommendations

The assessment of the legal oversight system against the international legal framework
shows that parts of the system are inadequately designed, meaning the system’s effectiveness
cannot be sufficiently guaranteed. To improve the effectiveness of the legal oversight system
with respect to the use of force by the Netherlands armed forces so that it conforms more
adequately to the rule of law, considering the obligations and standards set by international
law, the following recommendations can be put forth.

-Develop a vision about accountability, in the meaning of legal oversight, in military
operations and link it to the concept of command and control. Communicate this vision in
education and training, particularly to officers and non-commissioned officers, and set it
down in writing. The notion of accountability deserves at least a reintroduction in military
doctrine with an explanation what is meant by this.

-Consider revising the policy within the MOD and the PPS of investigating every incident
involving civilian casualties. Develop a policy that clarifies the interplay between LOAC and
HRL as regards the substantive norms on the use of force and its impact on the obligation to
investigate the use of force. This policy should also address how this affects the use of both
the military accountability mechanism and the law enforcement mechanism.

-Consider developing a basis in law for the fact-finding investigation conducted by the
RMC under the authority of the PPS. Doing so involves establishing rules on the purpose
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of the investigation, the use of coercive powers, the position of military personnel under
investigation, the position of victims or next-of-kin, and the relationship with disciplinary
and criminal investigations.

-Examine whether the concept of ‘just culture’ can be applied to the military accountability
regime.

-Develop a protocol between the MOD and the PPS on coordination and cooperation in
investigations into the use of force.
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Military operations, and incidents that have occurred in that context, have been the driving
force for the emergence and development of the legal oversight system on the use of force by
the Netherlands armed forces. Since the conceptual and international legal framework that
applies to the legal oversight system in the Netherlands has received little or no attention
to date, this study serves the purpose of filling the void. To this end, this study focuses on
the question to what extent the legal oversight system with respect to the use of force by
the Netherlands armed forces does adequately conform to the rule of law, considering the
obligations and standards set by international law and to the extent it falls short, how can it
be improved.

Chapter 2 describes the Dutch legal oversight system and clarifies how it has evolved to its
current status. Furthermore, it analyses three topics that are related to the legal oversight
system and which have been subject to debate in Dutch parliament.

Following the criminal case of Eric 0., the Public Prosecution Service (PPS) established a
directive in 2004 setting out the procedures for investigating the use of force by the armed
forces during the conduct of a military operation. Due to participation of the Netherlands
armed forces in missions in Afghanistan, this directive was amended in 2006 and again
revised in 2023, incorporating the experience gained in military operations since 2006. The
amendment to the PPS Directive in 2006 prompted the Ministry of Defence (MOD) to develop
a specific procedure for reporting the use of force during military operations. A few years
later, the MOD issued brief instructions on conducting internal investigations into the use
of force. These instructions evolved in 2023 into a more detailed investigation procedure in
cases involving civilian casualties.

Atthe heartof the reporting and investigation procedures is information. Three information-
related discussions between parliament and the government are examined in Chapter 2 as
they touch on the oversight system’s effectiveness as regards the collection of information
needed to assess the lawfulness of the use of force. The first topic concerns the legal position
of military personnel in the fact finding investigation under supervision of the PPS. Contrary
to the parliament, the government holds the position that the PPS directive provides
military personnel sufficient protection against self-incrimination during a fact-finding
investigation. The second topic concerns the question how it can be assured that statements
made by military personnel during an internal investigation are not used in a criminal
investigation. While parliament advocates for a statutory provision, the government argues
that a provision in a directive is sufficient. The third topic concerns the discussion between
parliament and the government about the expertise of the PPS and the Royal Military
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Constabulary (RMC) to deal with issues relating to the use of force in military operations.
Suggestions by parliament to change the composition of the investigation team have been
dismissed by the government.

Afteradescriptiveaccountin Chapter2 of the (developmentofthe) reportingand investigation
procedure of the MOD and the investigation procedure of the PPS, which together form the
legal oversight system concerning the use of force by the armed forces, Chapter 3 outlines the
conceptual framework within which legal oversightis carried out. It is demonstrated that the
conceptual framework can be pinned to the core principle of the rule of law concept, namely
the principle of legality. This principle implies that the use of force by the armed forces must
have a basis in law, that the armed forces must adhere to the rules that govern the use of
force and it compels the armed forces to always account for having used force. The latter
component of legality is referred to as the notion of accountability and ensures that the legal
obligations regarding the use of force are actually observed by the armed forces. In this study
the term accountability is used as a synonym for conducting oversight. In Chapter 3, the
legal oversight system as described in Chapter 2 is translated into a military accountability
regime which consists of an internal (military accountability) mechanism and an external
(law enforcement) mechanism, using a public administration accountability model. Central
in the military accountability regime is the flow of information on the basis of which the
lawfulness of the use of force is assessed. This information flow is initiated by the After
Action Report (AAR) which plays a role in both the military accountability mechanism and
the law enforcement mechanism. In both mechanisms the fact finding investigation is used
as a tool to decide whether and if so what follow-up steps are necessary.

Having explored the conceptual framework within which legal oversight is exercised,
Chapter 4 and 5 explore the legal framework that governs the exercise of legal oversight
on the use of force by armed forces. Chapter 4 zooms in on the obligations and standards
that the law of armed conflict (LOAC) imposes on States. In general, LOAC requires States
to prevent and repress violations whereby it distinguishes between grave violations and
non-grave violations. LOAC obliges States to criminally sanction grave violations and to
investigate the violation within the framework of criminal procedure law. As regards non-
grave breaches LOAC allows States more freedom of manoeuvre, enabling it to take action
against violations outside the scope of criminal law. Chapter 4 also touches upon the debate
within academia regarding the extent to which the infliction of civilian casualties compels
the State to investigate the cause thereof. Although LOAC links the duty to investigate to
violations, this study argues that the duty to take precautions implies thatincidents involving
civilian casualties should be investigated unless these casualties were expected in a lawful
planned operation. Furthermore, the role of the commander in relation to monitoring LOAC
compliance is discussed. In this context, the doctrine of command responsibility is analysed,
aswell as the function of the AAR and investigations therein. Finally, the question is explored
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what standards LOAC prescribes regarding investigations. It is concluded that LOAC is silent
on this matter and that, in this context, legal scholars glance sideways at the investigation
standards that apply according to human rights law (HRL).

LOAC is the first pillar of the international legal framework on which legal oversight on the
use of force by armed forces is based. The second pillar is formed by HRL and is the focus
of Chapter 5. It follows from the right to life as enshrined in the International Covenant on
Civil and Political Rights (ICCPR) and the European Convention on Human Rights (ECHR)
that it is mandatory for States to exercise legal oversight by reviewing the lawfulness of any
infringement on the right to life by the armed forces.

To give effect to this obligation, States should have a review procedure in place thatincludes
provisions on reporting and investigation of the use of force. Asregards reporting, the United
Nations Basic Principles on the Use of Force by Law Enforcement Officials are examined and
it is concluded that reporting is inextricably linked to the use of force and is an important
monitoring tool for superior officers.

With respect to the investigation, the question is explored what kind of investigation must
be conducted. Although HRL places a criminal investigation in the foreground, it recognizes
that a disciplinary or administrative investigation could fit the purpose as well depending
on the nature of the infringement on the right to life. Moreover, it is concluded that HRL
does not impose a duty to establish one unified investigation procedure satisfying all
requirements nor does it compel States to assign the discharge of the duty to a single body.

HRL requires the investigation to be effective which means that the investigation must
be capable of leading to the establishment of the facts, to the identification and, where
appropriate, punishment of those responsible for the infringement on the right to life. To
achieve this end, HRL demands that an investigation must be conducted independently and
in a thorough, prompt and transparent manner. These standards are interrelated and do
not amount to an end in itself. Moreover, the effectiveness of the investigation should be
determined by the application of the standards in their combination, rather than as stand-
alone standards. Finally, the overall effectiveness should not be measured based on the
results of the investigation, but by the investigative efforts made taking into account the
circumstances ruling on the ground at the time that the investigation was conducted.

The last topic discussed in Chapter 5 concerns the interplay between LOAC and HRL as both
bodies of law may apply simultaneously. In this context, the maxim lex specialis derogat legi
generali and the legal paradigm model of ‘hostilities’ and ‘security operations’ are explored
with the aim to establish whether and if so, how this maxim and model can be of use to
answer the question whether the use of force triggers a duty to investigate.
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Drawing on the knowledge acquired in the previous chapters, Chapter 6 isaimed atanswering
the question how the legal oversight system concerning the use of force by the Netherlands
armed forces can be assessed in view of the concept of the rule of law and the applicable
international normative framework. In that context several topics are discussed.

The first topic concerns the fact that the military accountability regime has no basis in law.
This study shows that LOAC and HRL do not explicitly compel States to regulate reporting
and investigation of the use of force by the armed forces by law. However, an obligation to
do so may be implicitly inferred from the fact that an investigation is deemed to be capable
of being carried out effectively. Since criminal investigations are already regulated by law,
this obligation mainly affects fact-finding investigations conducted under supervision of the
PPS. Because the fact-finding investigation has no basis in law, the PPS cannot enforce the
MOD to disclose information which may affect the investigation’s effectiveness.

The second topic discussed in Chapter 6 concerns the AAR and discusses its purpose in
the military accountability regime. It is concluded that an AAR primarily serves as a tool
for commanders to exercise command and control. The PPS shares in partaking in this
flow of information so that it can take its role within the military accountability regime. It
also zooms in on the premise in both the military accountability mechanism and the law
enforcement mechanism that an investigation is launched when the use of force results in
civilian casualties. Whether this premise is considered to be the implementation of a legal
obligation or a policy position is unclear.

In addition, Chapter 6 contrasts the investigation procedure of the MOD and the PPS with
the investigation standards as formulated in HRL. It is concluded that the standard of
independence is guaranteed in both the military accountability mechanism and the law
enforcement mechanism, but that practical independence requires constant attention. The
standard of thoroughness requires knowledge and expertise which presents a challenge for
the PPS and the RMC because of the multitude of military operations and incidents. PPS
Instruction 2023 does not provide any insight into how expertise will be ensured in the
investigation, other than by interviewing the commander. Another aspect that affects the
standard of thoroughness is the dependence on international partners for information
and the lack of agreements on mutual legal assistance. Moreover, consideration is given
to the duty to speak imposed on military personnel during an internal investigation. This
duty is not counterbalanced with a provision protecting military personnel with regard
to the use of statement in other procedures. This may lead to reluctance to provide full
disclosure when making statements, which undermines the standard of thoroughness.
Finally, the importance of cooperation and coordination between the MOD and the PPS
during an investigation is addressed. A protocol to give effect to this is lacking. As regards
the standard of promptness, the dependence of the PPS on the speed with which the MOD
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provides information is discussed. As regards the standard of transparency, it is concluded
that neither mechanism provides insight into how transparency towards the next-of-kin is
achieved.

The overall conclusion in Chapter 7 is that from an international law perspective, parts of
the legal oversight system concerning the use of force by the armed forces are inadequately
designed, meaning that the system’s effectiveness cannot be sufficiently guaranteed.

The military accountability regime lacks a reference to the legality principle and does not
make it adequately clear that primary responsibility for exercising legal oversight on the use
of force rests with the MOD. It further omits to highlight the central role of the AAR in the
legal oversight system and its function in the concept of command and control. The absence
of legal nuance in the directives and instructions studied may also impact the effectiveness of
the system. These documents do not elaborate on the interaction between LOAC and HRL in
an armed conflict and the leverage this has on, among other things, the question of when to
investigate. Furthermore, the military accountability system is devoid of a basis in law. This
particularly impairs the fact-finding investigation conducted under supervision of the PPS.
Its effectiveness cannot be ensured because of the PPS’s inability to compel the submission
of information by military personnel. Also, the legal position of military personnel
under investigation and the position of victims and their next-of-kin during a fact-finding
investigation is unclear. Finally, there is a lack of well-defined guidelines on coordination
and cooperation in cases where both the MOD and the PPS conduct an investigation.
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Militaire operaties, en incidenten die zich in dat kader hebben voorgedaan, zijn de drijvende
krachtgeweestachterhetontstaanende ontwikkelingvan hettoezichtsysteem op hetgebruik
van rechtmatig geweld door de Nederlandse strijdkrachten. Aangezien het conceptuele en
internationaal juridisch kader van het toezichtsysteem in Nederland tot op heden weinig
tot geen aandacht heeft gekregen, heeft deze studie tot doel deze leemte op te vullen.
Daartoe richt deze studie zich op de vraag in hoeverre het toezichtsysteem met betrekking
tot het toetsen van de rechtmatigheid van het gebruik van geweld door de Nederlandse
strijdkrachten voldoende in overeenstemming is met de principes van de rechtsstaat, met
het oog op de verplichtingen en normen die voortvloeien uit het internationaal recht, en
voor zover dit systeem tekortschiet, hoe het kan worden verbeterd.

Hoofdstuk 2 beschrijft het Nederlandse toezichtsysteem en verduidelijkt hoe het zich tot
zijn huidige vorm heeft ontwikkeld. Verder worden drie onderwerpen geidentificeerd die
verband houden met het toezichtsysteem en die onderwerp van debat zijn geweest in het
Nederlandse parlement.

Naar aanleiding van de strafzaak tegen Eric 0. heeft het Openbaar Ministerie (OM) in 2004
een aanwijzing opgesteld waarin de onderzoeksprocedure is vastgelegd met betrekking
tot geweldgebruik door Nederlandse militairen tijdens militaire operaties. Vanwege de
deelname van de Nederlandse strijdkrachten aan missies in Afghanistan is deze aanwijzing
in 2006 gewijzigd en in 2023 opnieuw herzien met medeneming van de ervaringen die sinds
2006 bij militaire operaties waren opgedaan. De aanwijzing van het OM uit 2006 was voor
het Ministerie van Defensie aanleiding om een specifieke procedure te ontwikkelen voor het
melden van geweldgebruik tijdens militaire operaties. Enkele jaren later heeft het Ministerie
van Defensie daar een summiere instructie aan toegevoegd met betrekking tot het uitvoeren
van interne onderzoeken naar geweldgebruik. Deze instructie is in 2023 uitgewerkt tot een
meer gedetailleerde onderzoeksprocedure voor gevallen waarbij het militair geweldgebruik
heeft geleid tot burgerslachtoffers.

In derapportage- en onderzoeksprocedures staat informatie centraal. In hoofdstuk 2 worden
drie discussies tussen het parlement en de regering onder de loep genomen die verband
houden met de effectiviteit van het toezichtsysteem met betrekking tot het verzamelen van
de informatie die benodigd is om de rechtmatigheid van het gebruik van geweld te kunnen
beoordelen.

Het eerste onderwerp betreft de juridische positie van militairen in het feitenonderzoek dat
onder leiding van het OM wordt uitgevoerd. In tegenstelling tot het parlement is de regering
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van mening dat de aanwijzing van het OM voldoende bescherming aan militairen biedt tegen
zelfincriminatie. Het tweede onderwerp betreft de vraag hoe kan worden gewaarborgd
dat verklaringen die militairen tijdens een intern onderzoek hebben afgelegd niet worden
gebruikt in een strafrechtelijk onderzoek. Terwijl het parlement in dit verband pleit voor
een wettelijke bepaling, stelt de regering dat een bepaling in een aanwijzing of instructie
voldoende is. Het derde onderwerp betreft de discussie tussen het parlement en de regering
over de deskundigheid van het OM en de Koninklijke Marechaussee (KMar) om incidenten met
betrekking tot het gebruik van geweld in een militaire operaties te behandelen. Suggesties
van het parlement om te komen tot een andere samenstelling van het onderzoeksteam, zijn
door de regering afgewezen.

Na een beschrijving in hoofdstuk 2 van de (ontwikkeling van de) rapportage- en
onderzoeksprocedure van het Ministerie van Defensie en de onderzoeksprocedure van het
OM, die samen het toezichtsysteem vormen met betrekking tot het gebruik van geweld
door de Nederlandse strijdkrachten, wordt in hoofdstuk 3 het conceptuele kader geschetst
waarbinnen het toezicht wordt uitgeoefend. Aangetoond wordt dat het conceptuele kader
kan worden gekoppeld aan het kernbeginsel van het rechtsstaatbegrip, namelijk het
legaliteitsbeginsel. Dit beginsel houdt in dat het gebruik van geweld door de strijdkrachten
een wettelijke grondslag moet hebben, dat zij zich moeten houden aan de regels die voor
het geweldgebruik zijn opgesteld en dat het geweldgebruik altijd moet worden verantwoord.
Dit laatste onderdeel van het legaliteitsbeginsel wordt aangeduid als accountability en zorgt
ervoor dat de strijdkrachten de wettelijke verplichtingen met betrekking tot het gebruik
van geweld daadwerkelijk naleven. In deze studie wordt de term accountability gebruikt als
synoniem voor het uitoefenen van toezicht.

In hoofdstuk 3 wordt het in hoofdstuk 2 beschreven toezichtsysteem vertaald naar een
militair verantwoordingsregime dat bestaat uit een intern (militair verantwoording)
mechanisme en een extern (wetshandhaving) mechanisme, waarbij gebruik wordt gemaakt
van een model dat in het openbaar bestuur wordt gehanteerd. Centraal in het militair
verantwoordingsregime staat de informatiestroom op basis waarvan de rechtmatigheid
van het gebruik van geweld wordt beoordeeld. Deze informatiestroom wordt in gang gezet
door het After Action Report (AAR) dat zowel in het militair verantwoordingsmechanisme
als in het wetshandhavingsmechanisme een rol speelt. In beide mechanismen wordt het
feitenonderzoek gebruikt als instrument om te beslissen of vervolgstappen nodig zijn en zo
ja welke.

Na het conceptuele kader te hebben onderzocht waarbinnen het toezicht op de rechtmatig-
heid van geweldgebruik door de strijdkrachten kan worden geplaatst gaan hoofdstuk 4 en
5 in op het internationaal juridische kader dat de uitoefening van toezicht op het gebruik
van geweld door strijdkrachten regelt. Hoofdstuk 4 gaat dieper in op de verplichtingen die
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het humanitair oorlogsrecht (HOR) ter zake oplegt aan een Staat. In het algemeen verplicht
het HOR een Staat om schendingen te voorkomen en te bestraffen, waarbij een onderscheid
wordt gemaakt tussen ernstige schendingen en niet-ernstige schendingen. Het HOR
verplicht een Staat om ernstige schendingen strafrechtelijk te onderzoeken en te bestraffen.
Wat niet-ernstige schendingen betreft, geeft het HOR een Staat meer bewegingsvrijheid
waardoor het maatregelen kan nemen tegen schendingen die buiten het toepassingsgebied
van het strafrecht vallen. Hoofdstuk 4 gaat ook in op het academische debat over de vraag
in hoeverre het maken van burgerslachtoffers een Staat verplicht om de oorzaak daarvan te
onderzoeken. Hoewel het HOR de plicht tot onderzoek koppelt aan schendingen, stelt deze
studie dat de oorlogsrechtelijke plicht tot het nemen van voorzorgsmaatregelen inhoudt
dat incidenten waarbij burgerslachtoffers vallen, moeten worden onderzocht, ook als het
maken van burgerslachtoffers niet als schending van het HOR kan worden aangemerkt.
Verder wordt in hoofdstuk 4 de rol van de commandant met betrekking tot het toezicht op
de naleving van het HOR besproken. De doctrine van commandanten verantwoordelijkheid
wordt geanalyseerd, evenals de functie van de AAR en het doen van onderzoek in dat verband.
Ten slotte wordt de vraag onderzocht welke onderzoekstandaarden uit het HOR volgen. De
conclusie is dat het HOR hierover zwijgt en dat rechtsgeleerden in dit verband leunen op de
onderzoekstandaarden die in het humanitair recht zijn ontwikkeld.

Het HOR is de eerste pijler van het internationaal juridisch kader waarop het toezicht op
de rechtmatigheid van het geweldgebruik door strijdkrachten is gebaseerd. De tweede
pijler wordt gevormd door het humanitair recht, deze pijler staat centraal in hoofdstuk 5.
Uit het recht op leven, zoals vastgelegd in het Internationaal Verdrag inzake burgerrechten
en politieke rechten (IVBPR) en het Europees Verdrag voor de rechten van de mens (EVRM),
volgt dat Staten verplicht zijn om de rechtmatigheid van inbreuken op het recht op leven
door de strijdkrachten te toetsen.

Ter uitvoering van deze plicht dienen Staten een toezichtsysteem in te richten die het melden
en onderzoeken van geweldgebruik omvat. Wat het melden betreft, worden in hoofdstuk 5 de
basisbeginselen van de Verenigde Naties inzake het gebruik van geweld door wetshandhavers
onderzocht en wordt geconcludeerd dat de meldingsplicht onlosmakelijk verbonden is
met het gebruik van geweld en een belangrijk toezichtinstrument is voor leidinggevende
officieren.

Met betrekking tot het onderzoek wordt nagegaan welk type onderzoek wordt vereist.
Hoewel het humanitair recht een strafrechtelijk onderzoek op de voorgrond plaatst, erkent
het dat, afhankelijk van de aard van de schending van het recht op leven, een disciplinair of
administratief onderzoek afdoende kan zijn. Vastgesteld wordt dat het humanitair recht niet
verplicht tot het toepassen van één uniforme onderzoeksprocedure, noch dwingt het een
Staat om de uitvoering van de onderzoeksplicht aan één enkele instantie toe te wijzen.
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Het humanitair recht vereist dat het onderzoek doeltreffend is, hetgeen betekent dat het
onderzoek moet kunnen leiden tot de vaststelling van de feiten, de identificatie en, in
voorkomend geval, de bestraffing van degenen die verantwoordelijk zijn voor de schending
van het recht op leven. Om dit doel te bereiken, volgt uit het humanitair recht dat een
onderzoek onafhankelijk en op een grondige, snelle en transparante wijze wordt uitgevoerd.
Deze onderzoekstandaarden zijn onderling verbonden en vormen geen doel op zich. De
doeltreffendheid van het onderzoek moet worden beoordeeld aan de hand van een integrale
toetsing van de standaarden en niet door een beoordeling van iedere standaard afzonderlijk.
Ten slotte zijn de onderzoeksinspanningen, rekening houdend met de omstandigheden
waarin het onderzoek moet worden uitgevoerd, maatgevend voor de beoordeling van de
doeltreffendheid van het onderzoek; niet de resultaten van het onderzoek.

Het laatste onderwerp dat in hoofdstuk 5 wordt behandeld, betreft de wisselwerking
tussen het HOR en het humanitair recht aangezien beide rechtsgebieden tegelijkertijd
van toepassing kunnen zijn in een militaire operatie. In dit verband worden het beginsel
lex specialis derogat legi generali en het juridische paradigmamodel van ‘vijandelijkheden’ en
‘veiligheidsoperaties’ onderzocht met het doel om vast te stellen of en zo ja, hoe dit beginsel
en dit model kunnen worden gebruikt om de vraag te beantwoorden of het gebruik van
geweld een onderzoeksplicht met zich meebrengt.

In hoofdstuk 6 wordt het Nederlandse toezichtsysteem met betrekking tot de rechtmatigheid
van het geweldgebruik door de strijdkrachten geanalyseerd in het licht van het concept van
de rechtsstaat en het internationaal juridisch kader. In dat verband worden verschillende
onderwerpen besproken.

Het eerste onderwerp betreft het ontbreken van een wettelijke basis voor het militair
verantwoordingsregime. Uit deze studie volgt dat HOR en het humanitair recht een Staat
niet expliciet verplichten om de melding en het onderzoek naar geweldgebruik door
strijdkrachten wettelijk te regelen. Een verplichting daartoe volgt echter impliciet uit
het feit dat een onderzoek geacht wordt effectief te worden uitgevoerd. Aangezien het
strafrechtelijk onderzoek al bij wet is geregeld, richt deze studie zich voornamelijk op
het feitenonderzoek dat onder leiding van het OM wordt uitgevoerd. Aangezien voor dit
feitenonderzoek een wettelijke basis ontbreekt, kan het OM het Ministerie van Defensie niet
dwingen om informatie te overhandigen hetgeen invloed kan hebben op de effectiviteit van
het onderzoek.

Het tweede onderwerp dat in hoofdstuk 6 wordt besproken, betreft de AAR en het doel ervan
in het militair verantwoordingsregime. Vastgesteld wordt dat de AAR in de eerste plaats
dient als instrument voor commandanten om command and control uit te kunnen oefenen. Het
OM wordt meegenomen in deze informatiestroom, zodat het haar rol binnen het militaire
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verantwoordingssysteem kan vervullen. Ook wordt het uitgangspunt besproken dat in
zowel het militair verantwoordingsmechanisme als in het wetshandhavingsmechanisme
wordt gehanteerd, namelijk dat een onderzoek wordt ingesteld als het geweldgebruik
burgerslachtoffers tot gevolg heeft. Het is onduidelijk of dit uitgangspunt wordt beschouwd
als de uitvoering van een juridische verplichting of als een beleidsstandpunt.

Daarnaast wordt in hoofdstuk 6 de onderzoeksprocedure van het Ministerie van Defensie
en het OM vergeleken met de onderzoekstandaarden die uit het humanitair recht volgen.
Geconcludeerd wordt dat de standaard van onafhankelijkheid zowel in het militair
verantwoordingsmechanisme als in het rechtshandhavingsmechanisme gewaarborgd is,
maar dat de praktische onafhankelijkheid voortdurend aandacht vereist. De standaard van
grondigheid vereist kennis en expertise, hetgeen een uitdaging vormt voor de KMar en het
OM vanwege de diversiteit van militaire operaties en incidenten. De instructie van het OM
geeft geen inzicht in de wijze waarop de expertise in het onderzoek wordt gewaarborgd
anders dan het interview van de commandant. Een ander aspect dat van invloed is op de
standaard van grondigheid is de afthankelijkheid van internationale partners met betrekking
tot het verkrijgen van informatie en het ontbreken van overeenkomsten inzake wederzijdse
rechtshulp.

In hoofdstuk 6 wordt ook de spreekplicht besproken die aan militairen wordt opgelegd
tijdens een intern onderzoek. Deze plicht wordt niet gecompenseerd door een bepaling
die militairen beschermt met betrekking tot het gebruik van deze verklaringen in andere
procedures. Dit kan leiden tot terughoudendheid om volledige openheid van zaken te geven
bij het afleggen van verklaringen hetgeen de standaard van grondigheid ondermijnt. Ten
slotte wordt ingegaan op het belang van samenwerking en coérdinatie tussen het Ministerie
van Defensie en het OM tijdens een onderzoek. Een protocol om dit te effectueren ontbreekt.
Met betrekking tot de standaard van voortvarendheid wordt de afhankelijkheid van het OM
van de snelheid waarmee het Ministerie van Defensie informatie verstrekt, besproken. Tot
slot wordt ingegaan op de standaard van transparantie waarbij wordt vastgesteld dat geen
van beide mechanismen inzicht geeft in hoe transparantie jegens de nabestaanden wordt
betracht.

De algemene conclusie in hoofdstuk 7is dat vanuit internationaalrechtelijk perspectief delen
van het toezichtsysteem met betrekking tot de rechtmatigheid van het geweldgebruik door
de strijdkrachten niet zodanig zijn ingericht dat de effectiviteit van het systeem voldoende
is gewaarborgd.

Het militair verantwoordingssysteem bevat geen verwijzing naar het legaliteitsbeginsel en
maakt nietvoldoende duidelijk dat de primaire verantwoordelijkheid voor het uitoefenen van
wettelijk toezicht op het gebruik van geweld bij het Ministerie van Defensie ligt. Daarnaast
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wordt de centrale rol van de AAR in het toezichtsysteem en de functie ervan in het concept
van command and control onvoldoende belicht. Het ontbreken van juridische nuance in de
aanwijzingen en instructies kan invloed hebben op de effectiviteit van het systeem. Deze
documenten gaan niet in op de interactie tussen het HOR en het humanitair recht tijdens
een gewapend conflict en de invloed die dit heeft op het toezichtsysteem, onder andere op de
vraag wanneer een onderzoek moet worden ingesteld. Het militair verantwoordingsregime
heeft geen basis in de wet. Dit raakt met name het feitenonderzoek dat onder toezichtvan het
OM wordt uitgevoerd. De doeltreffendheid van dit onderzoek kan niet worden gewaarborgd
omdat het OM in voorkomend geval niet in staat is om informatie bij het Ministerie van
Defensie te vorderen. Ook is de positie van militair personeel dat in het feitenonderzoek een
verklaring aflegt niet juridisch geborgd. Dit geldt ook voor de positie van slachtoffers en hun
nabestaanden. Ten slotte ontbreken duidelijk omschreven richtlijnen met betrekking tot de
codrdinatie en samenwerking voor de situatie dat zowel het Ministerie van Defensie als het
OM een onderzoek uitvoeren.
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The legal oversight system concerning the use of force by the Netherlands
armed forces is characterised by two mechanisms, which although applied
by different governmental entities, are linked to each other. On the one hand
there is a mechanism used by the Ministry of Defence consisting of a reporting
and investigation procedure and on the other hand there is a mechanism, an
investigative procedure, used by the Public Prosecution Service. This study
examines the question to what extent this legal oversight system does conform
to the rule of law, considering the obligations and standards set by international
law and to the extent it falls short, how can it be improved.

To answer this question, first the current reporting and investigation procedures
will be examined. Next, it will be studied how legal oversight relates to the
concept of the rule of law. Then the obligations and standards concerning legal
oversight under the Law of Armed Conflict and Human Rights law are explored.
The reporting and investigation procedures are then assessed against this
conceptual and international legal framework.

The final conclusion of this study is that parts of the legal oversight system
concerning the use of force by the Netherlands armed forces are inadequately
designed, meaning that the system’s effectiveness cannot be sufficiently
guaranteed.
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