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7. Access to justice and effective redress
in EU digital legislation: a roadmap

Francesca Episcopo

1 INTRODUCTION

This chapter delves into the procedural dimension of digital fairness by focus-
ing on access to justice and the availability of effective redress as key to ensur-
ing fairness and fair outcomes.!

At its core, access to justice and effective redress denote legal subjects’ abil-
ity (formal as well as practical) to seek legal protection by accessing compe-
tent bodies tasked with adjudicating according to procedurally fair rules and
providing meaningful, enforceable, and timely redress.

Both access to justice and effective redress are essential features of legal
systems.> From the perspective of legal subjects, they constitute second-
ary entitlements, protecting the primary (substantive) ones that have been
infringed and contributing, either directly or indirectly, to their realisation.
From the viewpoint of the legal order, access to justice and availability of
effective redress—as secondary entitlements and in their institutional frame-
work—ensure the effectiveness of primary norms and of the legal system as
a whole.? Indeed, when invoked, these secondary entitlements are capable of
restoring legality and fairness, while their very existence contributes to deter-
ring future wrongdoing, if not preventing its occurrence altogether. Moreover,
not only is access to a fair and impartial tribunal widely recognised as a fun-
damental and human right,* but the possibility of seeking an effective remedy

' For that understanding of fairness, see Chapter 1 of this volume by Ljupcho

Grozdanovski.

2 An expanded version of the following considerations was developed in
Francesca Episcopo, “Play it again, Sam”: Remedying Procedural Discrimination
in Social Security in TGSS’ (2024) Common Mark Law Rev 1077, 1077.

3 Hans Kelsen, Pure theory of law (University of California Press 1967).

4 Article 6 of the European Convention on Human Rights (ECHR) guaran-
tees the right to a fair trial. It ensures that everyone is entitled to a fair and public
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Access to justice and effective redress in EU digital legislation: a roadmap 205

fulfils a crucial function within the rule of law, ensuring that all subjects and
institutions are legally accountable.’

Theoretical considerations aside, the essential requirements for access to
justice and availability of effective means of redress are explicitly laid out
across different legal systems.

Within EU law, those principles are enshrined in several key provisions.
Inspired by Articles 6 and 13 of the European Convention on Human Rights
(ECHR) and by the general principle of effective judicial protection,® Article
47 of the Charter of Fundamental Rights of the European Union (CFREU)
guarantees that everyone whose rights enshrined under EU law are violated
has the right to an effective remedy before a tribunal. It requires that legal
proceedings be fair and public, conducted within a reasonable timeframe, and
that individuals have the right to defence, legal representation, and legal aid.”

hearing by an independent and impartial tribunal within a reasonable time in mat-
ters concerning civil rights and criminal charges. Article 13 of the ECHR states
that anyone whose rights under the Convention have been violated must have
access to an effective remedy before a national authority.

5 For an explicit connection between effective judicial protection and the rule
of law in the Court of Justice of the European Union (CJEU) case law, see C-294/83
Parti écologiste “Les Verts” v European Parliament, [1986] ECLI:EU:C1986:166,
para 23.

6 On the ‘sources’ of Article 47, see Angela Ward and others, ‘Article 47 —
Right to an Effective Remedy’ in Steve Peers and others (eds), The EU Charter
of Fundamental Rights (Hart Publishing 2022), especially section C by Clara
Rauchegger, 1251 ff. For the ECHR provisions, see n 4 above. Effective judi-
cial protection has instead been recognised as a ‘general principle of law which
underlies constitutional traditions common to the Member States’ in Case
C-222/84 Johnston v Chief Constable of the Royal Ulster Constabulary [1986]
ECLIEU:C:1986:206, para 18.

7 Article 47: ‘Right to an effective remedy and to a fair trial. (1) Everyone
whose rights and freedoms guaranteed by the law of the Union are violated has
the right to an effective remedy before a tribunal in compliance with the conditions
laid down in this Article. (2) Everyone is entitled to a fair and public hearing within
areasonable time by an independent and impartial tribunal previously established
by law. Everyone shall have the possibility of being advised, defended and repre-
sented. (3) Legal aid shall be made available to those who lack sufficient resources
in so far as such aid is necessary to ensure effective access to justice.” On this
provision and the requirement of effective judicial protection in Europe, see the
various contributions in Matteo Bonelli, Mariolina Eliantonio and Giulia Gentile
(eds), Article 47 of the EU Charter and Effective Judicial Protection: The National
Courts’ Perspectives, vol 2 (Hart Publishing 2023), and Matteo Bonelli, Mariolina
Eliantonio and Giulia Gentile (eds), Article 47 of the EU Charter and Effective
Judicial Protection. The Court of Justice’s Perspective, vol 1 (Hart Publishing
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206 The standards of fairness in digital law

Additionally, Article 19(1) of the Treaty on European Union (TEU) obliges
EU Member States to provide effective judicial protection in areas governed
by EU law.3

These provisions—together with the essential safeguards recognised by
national constitutions” and by the ECHR'"—represent the constitutional back-
bone of judicial redress in Europe. Over the years, they have been invoked

2022); Anthony Arnull, ‘Article 47 CFR and National Procedural Autonomy’
(2020) 45 European Law Review 681; Kathleen Gutman, ‘Article 47: The Right to
an Effective Remedy and to a Fair Trial’ in Michal Bobek and Jeremias Adams-
Prassl (eds), The EU Charter of Fundamental Rights in the Member States (Hart
Publishing 2020); Ward and others, ‘Article 47 — Right to an Effective Remedy’
(n 6). With a specific focus on private law: Chantal Mak, ‘Rights and Remedies.
Article 47 EUCFR and Effective Judicial Protection in European Private Law
Matters’ in Hans Wolfgang Micklitz (ed.), Constitutionalization of European
Private Law (Oxford University Press 2014); Francesca Episcopo, ‘Judicial Law-
Making and the Principle of Effectiveness in EU (Private) Law’ (2019) Revista
Catalana de Dret Privat 53; Francesca Episcopo, ‘Deconstructing the CJEU’s
Jurisprudence to Enable Judicial Dialogue. A Plea for a Critical and Linguistic
Approach Towards Judicial Harmonization’ in Chantal Mak and Betiil Kas (eds),
Civil Courts and the European Polity: The constitutional role of private law
adjudication in Europe (2023); Francesca Episcopo, ‘Varieties of effectiveness
and their impact on private law adjudication’ (2023) 31 Zeitschrift fiir européis-
ches Privatrecht 350. On Article 47 and consumer law specifically, see Anna van
Duin, Effective Judicial Protection in Consumer Litigation: Article 47 of the EU
Charter in Practice (Intersentia 2022).

8 Article 19(1) TEU: ‘The Court of Justice of the European Union shall include
the Court of Justice, the General Court and specialised courts. It shall ensure that
in the interpretation and application of the Treaties the law is observed. Member
States shall provide remedies sufficient to ensure effective legal protection in the
fields covered by Union law.” On the evolving constitutional role of this princi-
ple, see, inter alia, Matteo Bonelli, ‘Effective Judicial Protection in EU Law: an
Evolving Principle of a Constitutional Nature’ (2019) 12 Review of European
Administrative Law 35; and Sacha Prechal, ‘Article 19 TEU and National Courts:
A New Role for the Principle of Effective Judicial Protection?’ in Mariolina
Eliantonio, Matteo Bonelli and Giulia Gentile (eds), Article 47 of the EU Charter
and Effective Judicial Protection (Hart Publishing 2022).

9 Additionally, a number of Member States explicitly recognise such right
within their basic laws, as in the case of Article 24 Italian Constitution, accord-
ing to which, ‘Everyone can take legal action to protect their rights and legitimate
interests. Defense is an inviolable right at every stage and level of the proceeding.
The indigent are guaranteed, with specific institutions, the means to act and defend
themselves before any jurisdiction’ (translation by the author).

10" n 4 above.
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Access to justice and effective redress in EU digital legislation: a roadmap 207

to challenge national rules affecting judges’ impartiality, independence, and
capacity to establish a dialogue with the Court of Justice of the European
Union (CJEU) via the preliminary reference procedure.!! At the same time,
they have offered the framework for evaluating various aspects of the EU’s
multilevel judicial architecture—ranging from restrictions on individual appli-
cants’ capacity to file actions for annulment,'? to the requirement that consum-
ers attempt mandatory mediation before bringing claims before a court.'?

While studies on effective judicial protection and access to justice have
proliferated over the years,'* recent proponents of ‘digital constitutionalism’
emphasise the importance of upholding such standards against the challenges
posed by new technologies and the regulatory frameworks governing them."
In that regard, calls have been made to assess whether the European redress
system set up by the emerging European digital legislation meets the funda-
mental requirements of effective judicial protection'®—a goal to which this
chapter also expressly seeks to contribute.

1 Case C-64/16 Associagdo Sindical dos Juizes Portugueses v Tribunal de

Contas [2018] ECLI:EU:C:2018:117, commented, among others, by Laurent Pech
and Sébastien Platon, ‘Court of Justice Judicial independence under threat: The
Court of Justice to the rescue in the ASJP case’ (2018) 55 Common Mark Law Rev
1827.

12 See, for instance, Case 25-62 Plaumann & Co. v Commission of the
European Economic Community [1963] ECLL:EU:C:1963:17; Case C-50/00
P Union de Pequeiios Agricultores v Council of the European Union
[2002] ECLI:EU:C:2002:462; Case C-583/11 P Inuit Tapiriit Kanatami and
Others v European Parliament and Council of the European Union [2013]
ECLIL:EU:C:2013:625. Regarding the restrictions on standing in direct actions and
their (discussed) compatibility with Article 47 of the Charter, see Ward and others,
‘Article 47 — Right to an Effective Remedy’ (n 6), 1735 ff.

13 Joined cases C-317/08, C-318/08, C-319/08 and C-320/08 Rosalba Alassini v
Telecom Italia SpA (C-317/08), Filomena Califano v Wind SpA (C-318/08), Lucia
Anna Giorgia lacono v Telecom Italia SpA (C-319/08) and Multiservice Srl v
Telecom Italia SpA (C-320/08) [2010] ECLI:EU:C:2010:146 and, more recently,
Case C-75/16 Livio Menini and Maria Antonia Rampanelli v Banco Popolare —
Societa Cooperativa [2017] ECLI:EU:C:2017:457.

14 Seen7.

15 Giovanni De Gregorio and Simona Demkova, ‘The Constitutional Right to
an Effective Remedy in the Digital Age: A Perspective from Europe’ in Charlotte
van Oirsouw and others (eds), European Yearbook of Constitutional Law 2023:
Constitutional Law in the Digital Era (DAsser Press 2024); Giovanni De
Gregorio, Digital Constitutionalism in Europe: Reframing Rights and Powers in
the Algorithmic Society (Cambridge University Press 2022).

16 De Gregorio and Demkova, ‘The Constitutional Right to an Effective
Remedy in the Digital Age: A Perspective from Europe’ (n 15).
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208 The standards of fairness in digital law

Although urgent and necessary, this assessment is far from straightforward.
Against that background, the chapter contributes to evaluating the justice and
redress mechanisms established by the European digital legislation in light of
Article 47 CFREU.

To that extent, Section 2 first identifies the main challenges in the analysis of
the European digital acquis against the constitutional benchmark of Article 47
CFREU. More particularly, two main sets of difficulties will be highlighted.
On the one hand, those arising from the blurred contours of both the mensura
iudicii (i.e., what is mandated by the European constitutional framework on
justice and redress) and the obiectum examinis (i.e., the system of access and
redress emerging at the intersection of various European and national provi-
sions). On the other hand, the difficulties are also those connected to the heter-
ogeneity of scenarios involved under the notion of legal and judicial protection.
Section 3 discusses how those challenges shape the breadth and approach of
our inquiry. They debunk excessively broad aspiration, as developing one com-
prehensive and holistic evaluation of the European digital legislation under
Article 47 CFREU would be radically impossible (and certainly could not be
done in one chapter). That said, in a more focused endeavour, taking stock of
this complexity sheds light on the steps and requirements needed to address
all the problems, rules, and interests at stake. Against that background, Section
4 applies this analytical approach to one case study, namely the protection of
private subjects’ rights attributed to private parties against platforms in the
Digital Services Act (DSA).!”

2 INQUIRING ACCESS TO JUSTICE AND EFFECTIVE
REDRESS IN THE EU DIGITAL LEGISLATION:
SEVEN FACTORS OF COMPLEXITY

In the Introduction, it has been posited that assessing whether the emerging
European digital legislation meets the fundamental requirements of effective
judicial protection is particularly complicated. It is submitted here that there
are at least seven complicating factors to consider when starting this inquiry.

First is the heterogeneity of the scenarios in which effective redress is
needed and the different institutional mechanisms available to solve them (fac-
tor 1).

Consider, for instance, the fundamental distinction between judicial review
and adjudication, intended as a form of dispute resolution. In the former, legal

17" Regulation (EU) 2022/2065 of the European Parliament and of the Council
on a Single Market for Digital Services and amending Directive 2000/31/EC
(Digital Services Act) [2022] OJ L 277/1.
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Access to justice and effective redress in EU digital legislation: a roadmap 209

subjects challenge the illegality of a regulatory provision or act. In the latter,
they seek realisation of their own rights and interests, possibly responding to
other actors’ infringement of the law (without, however, necessarily contesting
its validity).'

Given the importance of both scenarios for the realisation of legal rights,
a comprehensive analysis of the justice and redress system in emerging digi-
tal legislation must account for the ability of legal subjects to seek protection
in both contexts: not only by challenging the illegality of others’ actions but
also by contesting the legality of the rules enacted by European and national
institutions.

Second, effective protection is recognised as a self-standing right; hence, it
is meant to ensure justice for all legal subjects (factor 2). On the one hand, this
implies that legal protection is to be offered to those who are direct or indi-
rect beneficiaries of the EU law—a perspective that dominates current ‘digital
constitutionalism’ analyses (and correctly so). In other words, it should test
the capacity of, for example, competitors, business users, consumers, and data
subjects to enforce the right bestowed upon them before a court or a body capa-
ble of ensuring redress when, for instance: personal data are processed without
a proper legal basis;' no information is given on why a targeted advertisement
is displayed on a user’s social media feed;?° the use of an app developed out-
side a smartphone’s ecosystem is unjustifiably restricted;?! or a retailer’s listing
is de-ranked to promote the platform’s own products.??

However, a comprehensive analysis of the justice and redress system in
emerging digital legislation should also consider the ability of regulatees to

18 Both scenarios are essential components of judicial redress and are equally

governed at both the European and national levels, where a twofold structure aims
to provide a ‘complete and coherent’ system of judicial protection (Case 294/83
Parti écologiste ‘Les Verts’ v. European Parliament, n 5). Notably, the judicial
review of European norms falls under the jurisdiction of the Court of Justice,
which ensures conformity with primary law by ruling on both direct actions
(annulment, infringement, and failure to act: Articles 258-260, 263-266, 277
TFEU) and preliminary questions raised by national courts. Conversely, national
courts are responsible for adjudicating cases involving the application of EU law
and enforcing EU-based rights and duties at the level of Member States (Article
267 TFEU).

19 E.g., in violation of Article 6 GDPR.

20 Article 26 DSA.
1 Article 5(5) DMA.

22 Article 6(5) of Regulation (EU) 2022/1925 of the European Parliament and
of the Council of 14 September 2022 on contestable and fair markets in the digi-
tal sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital
Markets Act), OJ L 265/1.

[
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210 The standards of fairness in digital law

challenge the rules that apply to them. In this regard, it should examine, for
instance, how effectively an information service provider can contest its des-
ignation as a ‘very large online platform’ (VLOP) under Article 33(4) DSA,?
how it can challenge a decision imposing fines under Article 30 Digital Markets
Act (DMA),>* and how a data controller can demonstrate compliance with all
necessary measures to prevent data breaches, both against public enforcers and
when sued for damages under Article 82 General Data Protection Regulation
(GDPR).»

Third, in the composite and multilevel European legal framework, the
judicial architecture and the applicable substantive and procedural rules are
anything but monolithic, especially in the case of adjudication at the Member
State level (factor 3).

The EU is competent to rule mostly on substantive areas and policies, where
remedies and procedures are shaped through implied, functional powers. As a
result, the EU mostly establishes positive norms and substantive rights, while
Member States must offer ‘remedies sufficient to ensure effective legal pro-
tection in the fields covered by Union law’.?® They can do so by introducing
new rules, adapting existing ones, or relying on their pre-existing frameworks
(if compliant with the principles of effectiveness and equivalence, as well as
the requirements of judicial protection under Article 47 CFREU).?’ Therefore,

23 See, e.g., Case T-348/23 Zalando v Commission, OJ C 314, 4.9.2023, p.
9-11, decided against Zalando just before publication of this chapter. For a simi-
lar action under the DMA, see Case T-1077/23 Bytedance v Commission [2024]
ECLI:EU:T:2024:478. The Court dismissed the action for annulment brought in
November 2023 by the company to challenge the decision of 5 September 2023, in
which the Commission designated Bytedance as a ‘gatekeeper’.

24 Digital Markets Act (n 22).

25 Art. 32 GDPR, Regulation (EU) 2016/679 of the European Parliament and
of the Council of 27 April 2016 on the protection of natural persons with regard to
the processing of personal data and on the free movement of such data, and repeal-
ing Directive 95/46/EC (General Data Protection Regulation) [2016] OJ L 119/1.
On the specific role of those measures and the accountability principle (Article 5
GDPR) in liability cases see, e.g., Case C-340/21 VB v Natsionalna agentsia za
prihodite [2023] ECLI:EU:C:2023:986.

26 Article 19 TEU.

27 On the field of remedies and procedures, and their configuration within EU
law: Smith R Craufurd, ‘Remedies for Breaches of EU Law in National Courts:
Legal Variation and Selection’ in Paul Craig and Grainne De Birca (eds), The
Evolution of EU Law (Ist edn, Oxford University Press 1999); Julian Lonbay
and Andrea Biondi, Remedies for Breach of EC Law (Wiley 1997); Walter Van
Gerven, ‘Of Rights, Remedies and Procedures’ (2000) 37 Common Mark Law
Rev 501; Michael Dougan, National Remedies Before the Court of Justice:
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Access to justice and effective redress in EU digital legislation: a roadmap 211

any analysis of access to justice and effective redress in EU digital legislation
must consider the interplay between European and national rules in shaping
the justice and redress framework.

Fourth, beyond the vertical regulatory interaction between European and
national legislation, a further horizontal overlap must be considered (factor 4).

The rules concerning personal data perfectly embody this fourth compli-
cating factor. The essential conditions on the lawfulness of processing are
enshrined in the GDPR,28 but further requirements, inter alia, on the use of
said data for targeted advertising are laid down in the DSA.?® Moreover: prohi-
bition of specific practices that limit access to personal data between gatekeep-
ers and business users is set in the DM A, whereas transparency about the use
thereof constitutes a specific contractual requirement under the Platform to
Business (P2B) Regulation.’!

Accordingly, not only do substantive rules overlap, but so do remedial and
procedural ones. Indeed, just like the system of rights, also that of remedies
and procedures is shaped by multiple regulatory silos whose interactions
remain subject to further definition and inquiry.

Consider again the case of a user who is subjected to targeted advertising
without having given valid consent, particularly where sensitive personal data
such as political beliefs or health information is involved. Under the GDPR,
she can lodge a complaint before a Data Protection Authority (DPA), argu-
ing that the platform unlawfully processed personal data without a valid legal
basis, in violation of Article 6, or used special category data without explicit
consent, contrary to Article 9. The DPA may investigate, order the cessation of
processing, mandate data deletion, or impose administrative fines. Moreover,
the same data subject may bring the claim before a national court, seeking

Issues of Harmonisation and Differentiation (Hart 2004); Michael Dougan, ‘The
Vicissitudes of Life at the Coalface: Remedies and Procedures for Enforcing
Union Law Before The National Courts’ in Paul Craig and Gréainne De Burca
(eds), The Evolution of EU Law (2nd edn, Oxford University Press 2011); Anthony
Arnull, ‘Remedies Before National Courts’ in Robert Schiitze and Takis Tridimas
(eds), Oxford Principles Of European Union Law: The European Union Legal
Order (Oxford University Press 2018); Francesca Episcopo, ‘The Vicissitudes of
Life at the Coalface: Remedies and Procedures for Enforcing Union Law Before
National Courts’ in Paul Craig and Grainne de Birca (eds), The Evolution of EU
Law (Oxford University Press 2021).

28 See, in particular, Articles 5-11 GDPR.

2 See, for instance, the prohibitions under Article 26(3) and 28(2) DSA, as well
as the obligations concerning recommender system transparency established in
Article 27 DSA.

30 See, e.g., Articles 5(2), 6(2), (9), (10), and (11) DMA.

31 See, e.g., Articles 7(3) and especially 9 P2B.
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212 The standards of fairness in digital law

compensation for damages under Article 82. At the same time, the data sub-
ject/recipient of service may challenge the platform’s failure to provide trans-
parency about how personal data was used in ad targeting prescribed by the
DSA (see infra, Section 4). She may hence file a complaint with the Digital
Services Coordinator (DSC), which may impose corrective measures or penal-
ties against the platform (infra, 4.1). Once again, compensation may be availa-
ble for a violation of the due diligence obligations under Article 54 DSA (infra,
4.1). While prima facie multiple redress avenues and remedies may seem
desirable, they raise questions about procedural coordination and enforcement
coherence between data protection and digital service regulators. As pointed
out by De Gregorio and Demkova, the fragmentation and especially lack of
coordination may in itself constitute a problem in terms of judicial protection,
as it could lead to uncertainty regarding (among other things) the appropriate
avenues that a claimant would need to activate. Importantly, this consideration
ultimately leads the two authors to argue that ‘the right to an effective remedy
must be not only formally recognized through new procedures but also sub-
stantially protected by providing a coordinated remedial system with the EU’s
emerging algorithmic society’.?

Fifth, since procedural and remedial rules are often embedded within
sector-specific regulations, they possess a dual character. On the one hand,
they play a fundamental role in shaping a broader framework of legal actions,
procedural avenues, and entitlements as a sui generis area of EU law, setting
principles or standards that may apply beyond the premises of the instrument
in which they have been posited.** On the other hand, they contribute to the
development of specific areas of law, adding another layer to fields such as
competition, market regulation, consumer and data protection, depending on
the context of the infringement. This dual character underscores that the very
notion of procedural fairness established within these sector-specific regula-
tions is not an isolated or neutral construct. Rather, its substance is inherently
shaped by the broader substantive principles of fairness embedded in the legal
instruments that govern each respective field. As a result, procedural fairness
is both dependent on and reflective of the substantive values and objectives
articulated in these instruments—whether in competition law, consumer pro-
tection, anti-discrimination, or specific regulatory domains (factor 5).

Sixth, being aware of this dual character of European ‘remedies and proce-
dures’ not only affects our capacity to pinpoint the object of our analysis, that

32 De Gregorio and Demkové, ‘The Constitutional Right to an Effective

Remedy in the Digital Age: A Perspective from Europe’ (n 15), 225 (emphasis
added).

33 Episcopo, “Play it again, Sam”: Remedying Procedural Discrimination in
Social Security in TGSS’ (n 2) 1078.
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Access to justice and effective redress in EU digital legislation: a roadmap 213

is, what we are supposed to assess vis-a-vis the relative constitutional standard.
Quite importantly, it also ricochets to the very measure of the analysis, shed-
ding light on some peculiar characteristic of effective judicial protection as a
right and a principle in itself. Indeed, access to justice and effective redress
are inherently complex: they are both autonomous entitlements that must be
respected for their own sake, and ancillary entitlements, instrumental for the
protection of other legal rights. While an essential level of legal and judicial
protection is legally required, its specific configuration may vary depending
on the underlying right being protected. While the constitutional framework
of Article 47 CFREU helps identify what is mandated at an institutional level,
whether a specific configuration is capable of ensuring effective redress for
specific entitlements, and in case of specific infringement, remains necessarily
context-dependent (factor 6).

Last, but not least, we must consider the limited harmonisation and non-
absolute nature of the very same constitutional benchmark that we seek to
uphold (factor 7).3* While the core provision of effective protection is harmo-
nised, significant aspects remain open to interpretation and may, in any case,
be subject to limitations under Article 52 CFREU.%

34 See, in particular, Kathleen Gutman, ‘The Essence of the Fundamental

Right to an Effective Remedy and to a Fair Trial in the Case-Law of the Court of
Justice of the European Union: The Best Is Yet to Come?’ (2019) 20 German Law
Journal 884.

35 Art. 52 CFREU: ‘(1) Any limitation on the exercise of the rights and freedoms
recognised by this Charter must be provided for by law and respect the essence of
those rights and freedoms. Subject to the principle of proportionality, limitations
may be made only if they are necessary and genuinely meet objectives of general
interest recognised by the Union or the need to protect the rights and freedoms
of others. (2) Rights recognised by this Charter for which provision is made in
the Treaties shall be exercised under the conditions and within the limits defined
by those Treaties. (3) In so far as this Charter contains rights which correspond
to rights guaranteed by the Convention for the Protection of Human Rights and
Fundamental Freedoms, the meaning and scope of those rights shall be the same
as those laid down by the said Convention. This provision shall not prevent Union
law providing more extensive protection. (4) In so far as this Charter recognises
fundamental rights as they result from the constitutional traditions common to the
Member States, those rights shall be interpreted in harmony with those traditions.
(5) The provisions of this Charter which contain principles may be implemented
by legislative and executive acts taken by institutions, bodies, offices and agencies
of the Union, and by acts of Member States when they are implementing Union
law, in the exercise of their respective powers. They shall be judicially cognisable
only in the interpretation of such acts and in the ruling on their legality. (6) Full
account shall be taken of national laws and practices as specified in this Charter.
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214 The standards of fairness in digital law

In interpreting paragraph (1) of Article 47,3 the CJEU has so far ruled on
various issues, including the definition of what constitutes a court or a tri-
bunal, the possibility of obtaining redress from an independent agency, the
required intensity of judicial review of administrative decisions, the extent of
defence rights and the notion of ‘equality of arms’, access to information and
documents, the necessity of sufficiently motivated judicial decisions, the avail-
ability of damages and repayments, the possibility of requesting the creation
of additional remedies, the application of time limits, and the principles of res
judicata. Likewise, the Court has ruled on issues pertaining to the require-
ments set out in paragraphs (2) and (3)%7 of Article 47, concerning the defini-
tion of a fair and public hearing within a reasonable time and the identification
of what constitutes an independent and impartial tribunal established by law,
as well as the requirements of legal advice, defence, and representation, includ-
ing the availability of legal aid.

However, scholars have criticised both the double standard>® adopted by the
Court when addressing the system of remedies available under, respectively,
European and national laws, as well as the way in which specific requirements
identified by the Court appear to be ‘discovered’ unsystematically within this
constitutional ‘signpost’ rather than being coherently encompassed by a gen-
eral umbrella principle.?® This, in turn, makes it difficult to anticipate what
will ultimately be deemed covered by the constitutional requirement of effec-
tive judicial protection. The broader concern, therefore, is not only the varia-
bility in how these principles are applied but also the fact that their recognition
remains contingent on case-by-case judicial interpretation rather than a fully
harmonised and foreseeable legal framework. While effective protection is a
cornerstone of EU law, its precise contours remain in flux, constantly shaped

(7) The explanations drawn up as a way of providing guidance in the interpreta-
tion of this Charter shall be given due regard by the courts of the Union and of the
Member States.” On this provision, see Maja Brkan and Sejla Imamovi, ‘Article 52:
Twenty-Eight Shades of Interpretation?’ in Michal Bobek and Jeremias Adams-
Prassl (eds), The EU Charter of Fundamental Rights in the Member States (Hart
Publishing 2020). On the complex assessment of what constitutes the ‘essence’ of
fundamental rights within the assessment of Article 52, see also Takis Tridimas
and Giulia Gentile, ‘The Essence of Rights: An Unreliable Boundary?’ (2019) 20
German Law Journal 794.

36 Angela Ward (ed.), ‘Art 47 Effective Remedy. Section D: Specific Provisions’,
in Steve Peers et al. (eds), The EU Charter of Fundamental Rights. A Commentary
(Hart, 2021) 1261 ff, and case law cited therein.

37 Ibid, 1358 ff.

3 Ibid, 1382.

3 1Ibid, 1383.
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and reshaped by judicial rulings that, rather than providing comprehensive
guidance, often leave significant room for legal uncertainty.

3 AN ANALYTICAL ROADMAP

What was discussed in the previous section leads us to embark on an inquiry
into access to justice and effective redress in the EU digital acquis with two
important caveats.

On the one hand, it reduces the aspiration of conclusiveness of such an anal-
ysis: as complexity increases, it becomes progressively less feasible to provide
definitive answers regarding the digital framework’s compliance with Article
47 CFREU as a whole. On the other hand, it helps frame narrower inquiries
and take stock of what each layer of analytical complexity brings.

Indeed, some of these complicating factors are inescapable, and it is both
clear and uncontested to legal scholars that they should be taken into account.
For example, in the absence of a fully harmonised remedial and procedural
regime, assessing the procedural fairness of the EU digital acquis requires
examining how national laws complement and fill the gaps in supranational
legislation (factor 3). That, in turn, additionally necessitates a parallel study
of different jurisdictions to navigate the ‘variable geometry’ of the resulting
legal framework.

In some cases, however, the impact brought by said factors in terms of
modus operandi is less obvious.

One example is given by the horizontal overlap in the digital acquis, where
given practices may realise multiple infringements and trigger several enforce-
ment and remedial rules (factor 4), requiring a ‘bottom—up’ and claimant-cen-
tric perspective (factor 2) to be adequately framed.*°

Imagine that a platform significantly downgrades the service offered to
business users as a way of ‘forcing’ consent to the combination of personal
data collected across different services (allowing a personalised, seamless
experience). Imagine now that the platform then uses the thus-collected per-
sonal data for online behavioural advertising, without giving meaningful,
directly and easily accessible information about the main parameters used to
determine the targeting. In such a setting, we can envisage the co-existence
of simultaneous violations: Article 5 DMA (‘The gatekeeper shall not... (c)

40 On the need to see how the European rules will be translated ‘into effec-

tive remedies at the disposal of individuals and companies that want to assert
their rights conferred to them by the DSA and the DMA’, in a similarly claimant-
centric perspective: Sdnchez Miguel Del Moral, ‘The Devil is in the Procedure:
Private Enforcement in the DMA and the DSA’ (2024) 9 University of Bologna
Law Review 7, 10.
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216 The standards of fairness in digital law

cross-use personal data from the relevant core platform service in other ser-
vices provided separately by the gatekeeper, including other core platform
services, and vice versa’), Articles 6-7 GDPR (on the requirement of ‘free
consent’), as well as Article 26 DSA (‘Providers of online platforms that pre-
sent advertisements on their online interfaces shall ensure that, for each spe-
cific advertisement presented to each individual recipient, the recipients of the
service are able to identify, in a clear, concise and unambiguous manner and
in real time ... (d) meaningful information directly and easily accessible from
the advertisement about the main parameters used to determine the recipient
to whom the advertisement is presented and, where applicable, about how to
change those parameters’).

With this bottom—up perspective in mind, it is clear that a sector-specific
analysis which looks solely at the institutional dynamics offered under, say, the
DSA is not sufficient to understand if, and to what extent, platform users have
proper access to justice and effective redress. On the contrary, such an analysis
should be complemented with one focused on the interplay between all the
relevant legal instruments, to understand how the resulting procedural entitle-
ments score against the benchmark of effective legal and judicial protection.
The existence of multiple systems of redress shapes the availability of effec-
tive judicial protection, potentially both pro-claimant (as it offers her more
chances to see justice done), but also contra-claimant (if—as De Gregorio and
Demkova fear—no proper coordination about different forms of public and
private enforcement among the various instruments of the European digital
acquis is ensured).*!

An even more radical example of how said complexity shapes the analysis of
the EU digital acquis is offered by what we called factors 1, 2, 5, and 6.

Knowing that a comprehensive and complete inquiry into procedural fair-
ness is impossible, we may decide to consciously limit the personal scope
of the analysis (factor 2). For example, we may focus not on the platforms’
procedural rights but solely on the abilities of other private parties—users,
competitors, consumers, and data subjects—to address platform violations of
the law.*? Such a limited focus would, then, radically shape the direction and
benchmark of the assessment.

A study that adopts the perspective of those regulation beneficiaries who
challenge Big Tech’s infringements must account for the specific personal
circumstances of claimants, particularly in terms of power asymmetries and
subjection to unprecedented private normative powers. These asymmetries

41
4

See n 32 above.
For such an analysis in part, see Chapter 8 by Milosz Malaga on DMA rights
in this volume.
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encompass disparities in access to information, infrastructure, economic and
legal resources, litigation experience, and even lobbying capacity.

Moreover, the significance of the rights and freedoms at stake—privacy,
freedom of expression, access to information, to name but a few—further
amplifies these concerns, directly linking the definition of the procedural
standard of fairness to the substantive one defined in the very legislation that
claimants seek to enforce (factors 5 and 6). As a first adjustment, this calls for
closer attention to the cost structure of legal proceedings, the availability of
representation from civil society organisations, and the accessibility of col-
lective redress mechanisms, compared with cases where parties are on more
equal footing.*?

Yet, even among those positioned as ‘David’ against ‘Goliath’, not all claim-
ants face the same challenges. As has been argued, for instance, by feminist
legal scholarship, minority groups and other marginalised communities may
have an even more limited capacity for legal mobilisation, requiring further
support to ensure true access to justice and effective redress (if not showing
that procedural safeguards cannot be the only solution to deeper regulatory
problems).**

Likewise, in a perspective specifically focused on adjudication and dispute
resolution rather than judicial review (factor 1), the very structure of the analy-
sis must be reconsidered.

Normally—and as anticipated in this chapter’s Introduction—the issue of
access to justice and to effective redress may be broken down into three main
questions: What are procedural avenues of redress and is access to justice pos-
sible/effective? What are the procedural entitlements allowing the claimants to
effectively make their case? Are there instruments of redress capable of ensur-
ing proper protection to the interests involved?

43 On the role of collective redress for the protection of vulnerable subjects see,

inter alia, Stefan Wrbka, Steven Van Uytsel and Mathias Siems, ‘Access to Justice
and Collective Actions: ‘Florence’ and Beyond’ in Stefan Wrbka, Steven Van
Uytsel and Mathias Siems (eds), Collective Actions: Enhancing Access to Justice
and Reconciling Multilayer Interests? (Cambridge University Press 2012) current
status in Europe, see Duncan Fairgrieve and Rhonson Salim, ‘Collective redress
in Europe: Moving forward or treading water?’ (2022) 71 The International and
Comparative Law Quarterly 465.

4 This point has been convincingly made by Griffin, ‘Procedural Fetishism in
the Digital Service Act’ (2025) European Journal of Legal Studies 11. Similarly:
Lyn K. L. Tjon Soei Len and Anniek de Ruijter, ‘Conceptualising the Tortuous
Harms of Sexist and Racist Hate Speech’ (2023) 2 European Law Open 8 (the
author would like to thank Candida Leone for bringing this specific contribution
to her attention).
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218 The standards of fairness in digital law

If this remains true, the layered approach developed in the previous section
nevertheless reveals the need for an additional, preliminary question.

As widely recognised—and recently highlighted in studies on the private
enforcement of the European digital acquis*®—EU-based rights and obliga-
tions are often established without explicit mention of remedies. However,
these may be implied through the principles of primacy and direct effect,
provided that specific conditions are met: a legal provision must be clear and
precise, intended to give specific entitlement for the protection of a defined
group’s legitimate interests (including the claimant’s), and its violation must
harm the claimant’s rights—all conditions assessed by the CJEU according to
teleological interpretation and the principle of effet utile.*®

Accordingly, an analysis of effectiveness in access to judicial redress must
consider when and how legal provisions in EU digital law enable private enforce-
ment. Specifically, it should examine individuals’ capacity to seek redress
against violations of their rights by regulated entities in the digital sphere and
whether these provisions allow them to access national courts for protection.*’
Only once this foundational issue is addressed can we meaningfully examine

45 See, for instance: Assimakis Komninos, ‘Private Enforcement of the DMA

Rules Before the National Courts’ (2024) SSRN Electronic Journal, available at
https://ssrn.com/abstract=4791499 (last accessed 24 January 2025); Rupprecht
Podszun, ‘Private Enforcement and Gatekeeper Regulation: Strengthening
the Rights of Private Parties in the Digital Markets Act’ (2022) 13 Journal of
European Competition Law & Practice 254; Miguel Del Moral, ‘The Devil is in
the Procedure: Private Enforcement in the DMA and the DSA’ (n 40); Magnus
Strand, ‘Private Enforcement Under the Digital Markets Act: Rights and Remedies
Revisited’ (2024) 7 Al Design Futures, WASP-HS 120; Tamta Margvelashvili,
‘Charting the Course of DMA’s Private Enforcement: Unveiling the Forum
Shopping Challenge’ (2024) 20 European Competition Journal 588; Marta Requejo
Isidro, ‘Procedural Harmonisation and Private Enforcement in the GDPR’ in
Fernando Gascén Inchausti and Burkhard Hess (eds), The Future of the European
Law of Civil Procedure: Coordination or Harmonisation? (Intersentia 2020);
Wolfgang Wurmnest and Merlin Gémann, ‘Comparing Private Enforcement of
EU Competition and Data Protection Law’ (2022) 13 Journal of European Tort
Law 154; Peter Picht, ‘Private Enforcement for the DSA/DGA/DMA Package:
Competition Law Lessons and Beyond’ (3 September 2023) Vervassunsblog,
https://verfassungsblog.de/power-dsa-dma-09/, accessed 24 January 2024. In gen-
eral on private enforcement, see Olha Cherednychenko, ‘Private enforcement of
EU law’ in Miroslava Scholten (ed.), Research Handbook on the Enforcement of
EU Law (Edward Elgar Publishing 2023).

46 Miguel Del Moral, ‘The Devil is in the Procedure: Private Enforcement in
the DMA and the DSA’ (n 40) 18 ff.

47 Tbid, 18 ff.
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the procedural avenues of redress and the effectiveness of access to justice, the
procedural entitlements allowing claimants to effectively make their case, and
the availability of redress mechanisms capable of ensuring adequate protec-
tion of the interests involved.

In that sense, awareness of the various elements of complexity surrounding
the study of procedural fairness in the EU digital acquis is particularly help-
ful, as it ensures a proper framing of the problem and the definition of the key
questions to be addressed.

Accordingly, the threefold question over procedural fairness must be
rephrased as a fourfold one: Is there an actionable right? What are the proce-
dural avenues of redress and is access to justice possible/effective? What are
the procedural entitlements allowing the claimants to effectively make their
case? Are there instruments of redress capable of ensuring proper protection
to the interests involved?

4 A CASE STUDY: USERS AGAINST PLATFORMS IN
THE FRAMEWORK OF THE DSA

The previous section called for a nuanced and multilayered analytical frame-
work when approaching the question of access to justice and remedies from
a procedural fairness point of view. To give a practical example of how this
analytical framework contributes to the analysis of procedural fairness, this
section will consider how the aforementioned factors 1 (type of protection
needed), 2 (subject demanding protection), 5 (relationship between substan-
tive and procedural fairness), 6 and 7 (context-dependent nature and limited
harmonisation of Article 47 CFREU) shape and guide the analysis of one spe-
cifically selected scenario: the protection of individual rights that users of plat-
forms have vis-a-vis service providers under the DSA.

To that extent, this section first briefly revisits the key substantive and proce-
dural rules in the DSA (4.1) before analysing the complexities of the remedial
system envisaged by this instrument (4.2).

4.1 Substantive and Procedural Rules in the DSA: An Overview
As clarified in previous chapters of this volume,*® the DSA is part of a broader

regulatory framework designed to curb tech firms’ market and normative
power and subject them to oversight by public authorities and individuals.*’

48 See Chapter 5 of this volume by Van Cleynenbreugel.

49 Martin Eifert and others, ‘Taming the Giants: The DMA/DSA Package’
(2021) Common Mark Law Rev 987. On the DSA: Folkert Wilman, Sualius Lukas
Kaléda and Paul-John Loewenthal, The EU Digital Services Act: A Commentary
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220 The standards of fairness in digital law

Its primary goal is to create a safer online environment within the European
Union for the benefit of both consumers and businesses.>”

To that end, the DSA establishes a framework for the conditional liability
exemption of intermediary service providers as defined in Article 3(g) of the
DSA,’! specific due diligence obligations for certain categories of providers,>?
as well as rules for implementation and enforcement of the Regulation.>
While the framework on liability exemption is horizontally applicable across
all information service providers (based on their different activities: mere con-
duit, cashing and hosting), the rest of the Regulation follows a tiered approach,
tailored to the size and functionalities of the regulatees, with more stringent
requirements and centralised enforcement for very large online platforms
(VLOPs) and very large online search engines (VLOSEs).>*

The DSA’s starting point is that online content should be lawful, meaning it
must comply with both national and European law. Yet, intermediary service
providers are not liable for illegal or harmful content that they transmit, store,
or host—provided they are unaware of its illegality—nor are they required to

(Oxford University Press 2024); Ralf Mu'ller-Terpitz and Markus Rolf Ko'hler,
Digital Services Act: Gesetz iiber digitale Dienste. Kommentar (C.H. Beck 2024);
Martin Husovec, Principles of the Digital Services Act (Oxford University Press
2024); Maria Luisa Chiarella, ‘Digital Markets Act (DMA) and Digital Services
Act (DSA): New Rules for the EU Digital Environment’ (2022) 9 Athens Journal
of Law 33; Anne C. Witt, ‘The Digital Market Act — Regulating the Wild West’
(2023) 60 Common Mark Law Rev 625; Miguel Del Moral, ‘The Devil is in the
Procedure: Private Enforcement in the DMA and the DSA’ (n 40); Belloso Natalia
Moreno and Petit Nicolas, ‘The EU Digital Markets Act (DMA): A Competition
Hand in a Regulatory Glove’ (2023) 48 European Law Review 391; Nicolas Petit,
‘The Proposed Digital Markets Act (DMA): A Legal and Policy Review’ (2021)
12 Journal of European Competition Law & Practice 529; Matthias Leistner,
‘The Commission’s Vision for Europe’s Digital Future: Proposals for the Data
Governance Act, the Digital Markets Act and the Digital Services Act—A Critical
Primer’ (2021) 16 Journal of Intellectual Property Law & Practice 778; Komninos,
‘Private Enforcement of the DMA Rules Before the National Courts’ (n 45).

50 Article 1 DSA — on which Wilman, Kaléda and Loewenthal, The EU Digital
Services Act: A Commentary (n 51), commentary on Article 1 by Franz Hofman,
26 ff. For the manifestations of fairness, see Chapter 5 by Van Cleynenbreugel in
this volume.

51 Chapter I DSA.

32 Chapter I1I DSA.

3 Chapter IV DSA.

Chapter III, Section 5 (Additional obligations for providers of very large
online platforms and of very large online search engines to manage systemic
risks).
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actively monitor content.> Once they become aware of specific illegal content,
however, they must take appropriate action to remove it. Moreover, in certain
circumstances, collaboration with national authorities is expected.®

Exactly for its focus on online safety, the Regulation lays down two impor-
tant sets of rules: rules regulating the cases in which platforms engage with
content moderation;>’ and rules imposing obligations on, for example, trans-
parency reporting,’® online interface design and organisation,” conditions of
advertising and recommender systems,’® and—for VLOP and VLOSE—risk
assessment and risk mitigation.®!

As far as content moderation is concerned, the DSA sets up a multilayered
system, ensuring the availability of several avenues to both trigger and chal-
lenge content moderation actions.

As afirst layer, providers of hosting services must put in place easy-to-access
and user-friendly notice and action mechanisms, through which any individ-
ual or entity can electronically submit a precise and adequately substantiated
notice, signalling the presence of content they consider illegal. Upon receipt,
providers of hosting services shall process the notice and take a decision in a
timely, diligent, non-arbitrary and objective manner, also giving proper infor-
mation about the use of automated means, if present.%?

Additionally, should hosting service providers restrict a user’s content due
to illegality or violations of their terms and conditions (e.g., remove content,
limit visibility, restrict payments, suspend or terminate accounts), as a result
of said notice or due to internal monitoring, they are specifically mandated
to give the affected user a prompt, clear, and specific statement of reasons,
unless those measures pertain to deceptive high-volume commercial content.®3
Said statement must explain the nature, scope, and duration of the restriction
and outline the facts and circumstances behind the decision, indicate whether
it was the result of an internal investigation or followed a formal notice pro-
cedure, possibly disclosing the notifier’s identity, as well as the role of auto-
mated decision-making processes (if used). Depending on the ground of the

55 Articles 4, 5, 6, 7 and 8 DSA.

56 Articles 9, 10 and 18 DSA.

57 Mostly Articles 16, 17, 20, 21, further analysed below.

58 Article 15 DSA for IPS, and Article 24 for OP, Article 42 DSA for VLOP and
VLOSE.

3 Respectively, Articles 25 DSA for OP, Articles 37, 40, and 41.

60 Respectively, 26 and 27 DSA for OP, Articles 38 and 39 DSA for VLOP and
VLOSE.

61 Article 34, 35 and 36 DSA.

62 Article 16 DSA.

63 Article 17 DSA.
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222 The standards of fairness in digital law

decision, the provider must cite the legal basis, and explain why the content is
considered unlawful or the specific contractual rule breached, and justify its
application. The statement must also include clear guidance on how the user
can challenge the decision, whether through internal complaint mechanisms,
out-of-court dispute resolution, or legal action. To be effective, the information
must be precise, clear, and easy to understand, ensuring that affected users can
properly exercise their right to seek redress.®*

As a second layer of protection, online platforms must give recipients of
service access to an effective internal complaint-handling system for at least
six months after a decision concerning restriction or suspension of content,
accounts, or monetisation is taken. This system should be free, accessible, user-
friendly, and allow electronic submission of well-substantiated complaints.
Platforms must handle complaints in a timely, non-discriminatory, diligent,
and non-arbitrary manner, and be reviewed by qualified staff, not solely auto-
mated systems. If a complaint provides sufficient grounds to show the decision
was incorrect, the platform must reverse it without delay. Moreover, users must
be informed of the platform’s reasoned decision and available redress options,
including out-of-court dispute resolution.®®

Indeed, as a third layer of protection, recipients of the service affected by
platform decisions must be able to bring any disputes, including those unre-
solved through internal complaints, before a certified out-of-court dispute set-
tlement body. Both parties must engage in good faith, though platforms can
refuse participation if the same dispute has already been resolved. Disputes
must be decided within 90 days, with an extension to 180 days for complex
cases. Importantly, the cost structure of this service is markedly user-friendly:
for platforms, fees must be reasonable and cost-based, while users shall be able
to access the process for free or at a nominal charge. Moreover, if a dispute
is decided in favour of the user, the platform covers all fees and reasonable
expenses; otherwise, the user pays nothing unless they acted in bad faith.%¢

Importantly, platforms are obliged to give clear and transparent information
about the availability and functioning of the avenues of redress (notice and
action, internal complaint-handling systems, out-of-court dispute settlement
procedures), and lay out the rules of procedure of the internal complaint-han-
dling system in their terms and conditions.%

Recourse to either of these three layers of protection does not preclude
recipients of the service from initiating, at any stage, proceedings to contest

64 Unless it constitutes an enforcement action taken under formal legal orders,

as specified in Article 9 DSA.
65 Article 20 DSA.
66 Article 21 DSA.
67 Article 13(1) and Recital 45 DSA; Article 21(1) DSA.
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the content moderation and the presence of illegal and harmful information
online before national administrative and judicial authorities, which can order
intermediary service providers to remove illegal content, but also take further
actions within the respective field of competences.®8 In this sense, the possibil-
ity of legal subjects to bring a claim before the Digital Service Coordinator
(DSC) and national courts constitute, respectively, the fourth and fifth layer of
protection offered by the DSA.

Most importantly, these routes are also available outside the sphere of
content moderation to address platforms’ violations of DSA, for example, on
transparency requirements.

Indeed, recipients of the service, as well as any authorised body, organisa-
tion, or association acting on their behalf, have the right to lodge a complaint

68 This feature is stressed in Recital 59 and is specifically linked with the

Regulation’s respect of Article 47 CFREU: ‘In addition, provision should be made
for the possibility of engaging, in good faith, in the out-of-court dispute settle-
ment of such disputes, including those that could not be resolved in a satisfactory
manner through the internal complaint-handling systems, by certified bodies that
have the requisite independence, means and expertise to carry out their activities
in a fair, swift and cost-effective manner. The independence of the out-of-court
dispute settlement bodies should be ensured also at the level of the natural persons
in charge of resolving disputes, including through rules on conflict of interest. The
fees charged by the out-of-court dispute settlement bodies should be reasonable,
accessible, attractive, inexpensive for consumers and proportionate, and assessed
on a case-by-case basis. Where an out-of-court dispute settlement body is certified
by the competent Digital Services Coordinator, that certification should be valid in
all Member States. Providers of online platforms should be able to refuse to engage
in out-of-court dispute settlement procedures under this Regulation when the same
dispute, in particular as regards the information concerned and the grounds for
taking the contested decision, the effects of the decision and the grounds raised
for contesting the decision, has already been resolved by or is already subject to an
ongoing procedure before the competent court or before another competent out-of-
court dispute settlement body. Recipients of the service should be able to choose
between the internal complaint mechanism, an out-of-court dispute settlement and
the possibility to initiate, at any stage, judicial proceedings. Since the outcome of
the out-of-court dispute settlement procedure is not binding, the parties should not
be prevented from initiating judicial proceedings in relation to the same dispute.
The possibilities to contest decisions of providers of online platforms thus created
should leave unaffected in all respects the possibility to seek judicial redress in
accordance with the laws of the Member State concerned, and therefore should
not affect the exercise of the right to an effective judicial remedy under Article 47
of the Charter. The provisions in this Regulation on out-of-court dispute settle-
ment should not require Member States to establish such out-of-court settlement
bodies.’
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224 The standards of fairness in digital law

against providers of intermediary services for alleged infringements of this
Regulation, before the DSC of the Member State where the recipient is located
or established.®” While national law governs procedural rights in adminis-
trative proceedings, the DSA grants complainants the right to be heard and
informed about their complaint’s status. DSC decisions affecting complain-
ants’ rights are then subject to judicial review in the Member State’s courts, in
accordance with national law.”

As per claims before national courts, the matter is left entirely to Member
States’ procedural autonomy, with the exemption of one remedial provision,
stating that ‘recipients of the service shall have the right to seek, in accordance
with Union and national law, compensation from providers of intermediary
services, in respect of any damage or loss suffered due to an infringement by

those providers of their obligations’.”!

4.2 Addressing the Complexities of the DSA’s Remedial System

The complexities of the DSA’s remedial system become apparent in light of the
factors highlighted in Section 2 of this chapter, and especially factors 1 (types
of protection sought), 2 (personal scope), 5 (relationship between substantive
and procedural fairness), 6 and 7 (context-dependent nature and limited har-
monisation of Article 47).

Indeed, let’s start by considering factor 5: let us then inquire how the DSA’s
system of redress and the respective idea of due process which seem to emerge
therefrom fit within the broader goal of the regulation.

The DSA’s remedial system is characterised by two key points: first, the
existence of two distinct redress systems, each addressing different types of
harm or unlawful conduct; and second, the role that judicial protection assumes
within the general DSA framework against this twofold redress structure.

Much of what is considered part of the DSA’s remedies and procedures
framework relates to the presence of (alleged) illegal content online and
platforms’ possible reactions against it. As correctly posed by scholars like
Ortolani, content moderation is an issue of Internet governance as much as of
de facto adjudication:”* a dispute between users in which the platform inter-
venes, possibly escalating into a dispute between the users or interested parties
against the platform itself over how online content is being managed.

69 Article 53 DSA.

70 Article 53 (2) DSA.

1 Article 54 DSA.

72 Pietro Ortolani, ‘The Resolution of Content Moderation Disputes under the
Digital Services Act’ (2022) Giustizia Consensuale 533, 536.
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While the process of private adjudication is not new, the case of content
moderation by online platforms is peculiar. Because of the type and number of
disputes, the costs of formal legal proceedings, as well as the infrastructural
power that platforms exercise, also in terms of enforcement capacities, incen-
tives to go to court are extremely low: hence, platforms have become the main
source of redress for users.”® Since the quality of online speech is directly con-
nected with the intermediation offered, platforms have always had corporate-
driven interest in performing content moderation.”* Absent a legal framework,
voluntary efforts of self-regulating content moderation remained scattered,
and largely reflected the private interests of platforms, which selectively pri-
oritise certain complaints, limit available remedies, and lack transparency in
decision-making and substantive standards.”

The framework introduced by the DSA has to be understood exactly against
this background: it addresses some of the pitfalls of the platforms’ redress
practices, ensuring that all of them enact adequate content moderation systems
and correct their decisions. However—scholars have argued—this framework
is also instrumental to a specific choice over the normative benchmark of
content moderation: a ‘good functioning’ system, apt to self-correction and
review, may be used to justify (further) delegating to platforms the power of
deciding how online content should be allowed and legal entitlements (includ-
ing fundamental rights) be balanced against each other.”®

Those considerations lead us to a second, important point of analysis: the
role of judicial protection within the DSA’s redress framework, and what the
latter means for an assessment of the DSA against the constitutional bench-
mark of Article 47 CFREU (factor 6).

73 1Ibid, 537.

7+ 1Ibid, 537.

75 Ibid, citing https://repository.wodc.nl/bitstream/handle/20.500.12832/2489
/3108_samenvatting_tcm?28-464978.pdf 7sequence=1&isAllowed=y; Catalina
Goanta and Pietro Ortolani, ‘Unpacking Content Moderation: The Rise of Social
Media Platforms as Online Civil Courts’ in Xandra Kramer, Jos Hoevenaars, and
Betiil Kas (eds), Frontiers in Civil Justice (Edward Elgar Publishing 2021); and
Naomi Appelman and others, ‘Access to Digital Justice: In Search of an Effective
Remedy for Removing Unlawful Online Content’ in Frontiers in Civil Justice
(2022).

76 Ortolani, ‘The Resolution of Content Moderation Disputes under the Digital
Services Act’ (n 72) 535. On how this feature also reflects on the absence of a
proper benchmark for reviewing content moderation decisions within the system
set up by Articles 16, 20, and 21, see Griffin, ‘Procedural Fetishism in the Digital
Service Act’ (n 44) 29-31.
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Access to judicial protection is explicitly established for violations of DSA
obligations—whether or not they directly concern the handling of online con-
tent (e.g., violations concerning the design and availability of the notice-and-
take-action mechanisms, or violations of transparency related to ad-targeting).
In particular, with specific reference to content moderation issues, individuals
and their representatives may bring disputes before a competent court, regard-
less of whether the latter has already been addressed through internal reviews,
alternative dispute resolution, or independent administrative supervision.

In all such cases, the standard set by Article 47 CFREU applies, making
it essential that the judicial redress envisaged by the DSA aligns with the
requirements of access to justice, impartiality, independence, and procedural
safeguards. However, these requirements do not, in themselves, apply to alter-
native redress mechanisms inside and outside platforms, as they do not per se
provide judicial protection.

Yet, the de facto monopoly of private adjudication in content moderation
issues, together with the DSA’s ‘procedure before substance’ approach, requires
us to let in through the window what just exited through the door. Indeed,
Article 47 CFREU should be taken as an indirect benchmark to guarantee
effective judicial protection as a minimum, last-resort avenue for redress—
one that cannot be compromised. Effective redress is ensured only when indi-
viduals have genuine access to justice: if, in practice, alternative mechanisms
become the sole real available avenues for redress, then it is crucial that these
systems function effectively, and that the design system follows, as much as
possible, the standard of procedural fairness which can be derived from the
constitutional benchmark (factor 7).”

Thus, the constitutional assessment of redress within the digital acquis must
also consider mechanisms that, while not strictly judicial in nature, still play a
role in ensuring redress. Their effectiveness must hence be evaluated, at least
in part, against the same standards of procedural fairness that apply to judicial
bodies (factor 6).

This consideration of the substantive fairness developed by the DSA (factor
5), as well as the contextual importance of the right of redress in this ‘pro-
cedurally oriented’ system (factor 6), with its impact on the role of Article
47 CFREU as a normative benchmark (factor 7), allows us to better frame the
analysis of, respectively: the existence of actionable rights, the availability of
a competent adjudicatory body, its subjection to fair procedural rules and its
capacity of providing proper redress.

77 The need for a digital due process has been strongly argued by Pietro Ortolani.

An overview of this research agenda can be found in his Inaugural Lecture at
Radboud University, titled ‘Digital Due Process: The Pursuit of Fairness in Digital
Adjudication’, available at https://www.sectorplandls.nl/wordpress/on-the-record/.
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The upcoming section will discuss those four issues in relation to the rules
set up by the DSA, both in the context of content moderation (4.2.1) and outside
that specific context (4.2.2).

4.21  Content moderation

The entire design of the procedural due process under Articles 14 and fol-
lowing of the DSA presupposes that private parties can act to have a specific
form of content moderation realised. However, the complexity-aware approach
developed in the first prong of the chapter requires us to nuance that rather
simplified view.

When disputes occur between a user and a platform concerning how the
latter has managed the content present online, a focus on the underlying right
shows the partial disconnect within the substantive and procedural frame-
work. A right of action to trigger or contest content moderation exists, but
there is no clear indication of what the ‘correct’ or ‘legal’ solution should be.
There is a right of action, but which right the latter is supposed to protect is
unclear, exactly because the boundaries of what is allowed or not online are
not defined, but delegated to the platforms themselves. As it has been strongly
criticised,’® what constitutes, respectively, lawful or unlawful content depends
on both what is provided by several laws applicable within a specific jurisdic-
tion (‘what is illegal offline should be illegal online’)”® and by platforms them-
selves in their terms of services, whose provisions are indeed influenced by
the profit-driven interest of those private actors. Moreover—the critique con-
tinues—even within the restraints of the DSA, the original sin of platform-led
content moderation remains valid: balancing of legal entitlements is often done
according to normative benchmarks sympathetic to the economic interests of
platforms rather than with the protection of individual and societal interests
in mind.%0

As explained in Section 4.1, the ‘if they build it, they will come’! approach
to content moderation is not intended to replace administrative or civil justice.
On the contrary, the latter is supposed to constitute the natural and primary
locus of redress in case the obligations that the DSA places on platforms them-
selves are violated. In case a user would like to have specific content removed,

78 Ortolani, ‘The Resolution of Content Moderation Disputes under the Digital
Services Act’ (n 72) 543-544.

7 Article 3 DSA.

80 On the persisting one-sided nature of content moderation activities, see
Griffin, ‘Procedural Fetishism in the Digital Service Act’. Credit to Candida
Leone for prompting me to clarify this point.

81 The expression is taken from Pietro Ortolani, ‘If You Build It, They Will
Come’ (2022) https://verfassungsblog.de/dsa-build-it/ accessed 2 January 2025.
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or different types of redress awarded to combat the presence of illegal content
online, access to national authorities or courts remains possible.

Yet, the chances that the judicial route will be taken are limited, exactly
for the reasons mentioned above, which make courts less suited to address
issues of content moderation. In this sense, while the requirements of Article
47 CFREU do not immediately apply to forms of private adjudication, the
procedurally sound design of the latter becomes in this case essential, because
they will de facto be the only real option.

This, therefore, requires careful scrutiny of the procedural rules regulating
access to an adjudicating system, its functioning, and the redress it can offer.

A first issue concerns limitations to standing across the three DSA-regulated
avenues of redress—notice and takedown, internal complaint-handling sys-
tems, dispute settlement—which, given their role in the broader landscape
of legal protection, are particularly problematic. Moreover, such limitations
appear clearly throughout the DSA, which, possibly due to a relatively fast
drafting, contains numerous inconsistencies and incoherences among its
provisions.

For example, it has been noted®> how Article 16 demands the setup of a
system of notice and action only for illegal content and not for content that is
considered in contrast with the platform’s terms and conditions. The capacity
to activate notice-and-takedown mechanisms for breach of terms and condi-
tions is hence left to the discretion of platforms. This is particularly problem-
atic, and also affects interested parties capacity to trigger a review of unlawful
content: indeed, where a conduct constitutes an infringement of both statutory
law and contractual obligations, the latter is significantly easier to detect and
prove.$3

In addition to issues of standing and scope, the very configuration of the
adjudicative body is essential. Consider the position of the out-of-court dis-
pute settlement bodies, for which a severe lack of clear and stringent criteria
on the conditions of independence and impartiality have also been flagged.?*
The DSA does not specify the conditions necessary to ensure the independ-
ence and impartiality of certified out-of-court dispute resolution bodies. Key
aspects such as appointment terms, protection from external influence, con-
flict-of-interest disclosures, recusal mechanisms, and financial guarantees are
left to be determined either by the dispute resolution body itself, or through

82 Ortolani, ‘The Resolution of Content Moderation Disputes under the Digital
Services Act’ (n 72) 547.

8 Ibid, 548.

84 Tbid, 561.
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the certification framework at the sectoral level.8> This lack of regulation is
striking, especially in contrast with the higher guarantees provided in the field
of consumer law, with the Alternative Dispute Resolution Directive, and in
contract law, with Article 12 of the P2B Regulation.3°

Unsurprisingly, similar critiques of insufficient guarantees and unjustified
restrictions have been raised regarding the procedures which the different sys-
tems of (review of) content moderation should follow.

First, Article 17 DSA has been strongly criticised for imposing an important
procedural entitlement in requiring platforms to deliver a statement of reason
explaining why a specific decision limiting the use of the service has been
adopted, but not doing so when actions have not followed the notification.?”
This asymmetry is problematic, because it strongly discourages the submis-
sion of notices, and affects the overall trust in the existence of a functioning
moderation system.

Second, the requirements under Article 20 on internal complaint-handling
systems have been criticised for setting extremely basic and vague guaran-
tees, especially in comparison with those of Article 11 of the P2B Regulation,
according to which the system should be transparent, fair, and proportion-
ate to the significance of complaints, and providers must handle complaints
efficiently, communicate outcomes clearly, and include complaint-handling
details in their terms and conditions.? Additionally, for internal complaint-
handling procedures, Article 44 DSA® does not envisage the possibility of

85 Folkert Wilman, Sualius Lukas Kaléda and Paul-John Loewenthal, The EU
Digital Services Act: A Commentary (Oxford University Press 2024) (n 49).

8 De Gregorio and Demkové, ‘The Constitutional Right to an Effective
Remedy in the Digital Age: A Perspective from Europe’ (n 15), 237. Directive
2013/11/EU of the European Parliament and of the Council of 21 May 2013 on
alternative dispute resolution for consumer disputes and amending Regulation
(EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR) OJ
L 165/63.

87 Ortolani, ‘The Resolution of Content Moderation Disputes under the Digital
Services Act’ (n 72) 552, 553; Eifert and others, ‘Taming the Giants: The DMA/
DSA Package’ (n 49) 1019.

88 Ortolani, ‘The Resolution of Content Moderation Disputes under the Digital
Services Act’ (n 72) 552, 553.

8 1Ibid, 548, 554, 562.

9 Tbid, 555, discussing, in particular, the DSA’s choice of not requiring ‘the
internal complaint handling mechanisms of intermediation service providers
(e.g. e-commerce platforms) must be based on the principles of transparency and
“equal treatment applied to equivalent situations”, and must treat complaints in a
manner which is proportionate to their importance and complexity’, which instead
is envisaged in Article 11 P2B.
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relying on standardised procedures, which, instead, are largely recognised as
ensuring practical viability of the complaints by users and correctly provided
for in the notice and takedown actions.”!

On this issue, it has also been noted that Article 20 DSA does not regulate
the requirements for complaints.”> While the provision mentions that they must
be sufficiently precise and adequately substantiated, this requirement should
be interpreted cautiously to avoid compromising the availability of accessible
and user-friendly procedures. Specifically, Recital 58 clarifies that platforms
are not allowed to set out any formal requirements relating to the complaints,
such as the requirement to refer to legal provisions or to explain the grounds
of challenge in legal terms.”> Moreover, the DSA requires online platforms
to handle complaints promptly, fairly, diligently, and without bias. However,
it does not define these standards precisely, allowing platforms to set their
own criteria. This discretion can be contentious, particularly in cases involv-
ing political speech, as it grants platforms the authority to determine what
constitutes a fair outcome.

Moving on to the out-of-court dispute resolution system, the most important
critiques posed by legal scholarship concern its non-binding nature (differ-
ent from what was envisaged in a previous draft of the Regulation), and the

ol 1Ibid, 556; Wilman, Kaléda and Loewenthal, The EU Digital Services Act: A
Commentary (n 49).

92 Ortolani, ‘The Resolution of Content Moderation Disputes under the Digital
Services Act’ (n 72) 556.

93 Recital 58 DSA: ‘Recipients of the service should be able to easily and effec-
tively contest certain decisions of providers of online platforms concerning the
illegality of content or its incompatibility with the terms and conditions that nega-
tively affect them. Therefore, providers of online platforms should be required to
provide for internal complaint-handling systems, which meet certain conditions
that aim to ensure that the systems are easily accessible and lead to swift, non-
discriminatory, non-arbitrary and fair outcomes, and are subject to human review
where automated means are used. Such systems should enable all recipients of the
service to lodge a complaint and should not set formal requirements, such as refer-
ral to specific, relevant legal provisions or elaborate legal explanations. Recipients
of the service who submitted a notice through the notice and action mechanism
provided for in this Regulation or through the notification mechanism for content
that violate the terms and conditions of the provider of online platforms should
be entitled to use the complaint mechanism to contest the decision of the provider
of online platforms on their notices, including when they consider that the action
taken by that provider was not adequate. The possibility to lodge a complaint for
the reversal of the contested decisions should be available for at least six months, to
be calculated from the moment at which the provider of online platforms informed
the recipient of the service of the decision.’
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platform’s possibility of not engaging with the resolution mechanisms, if a
dispute regarding the same information and grounds of alleged illegality or
content incompatibility has already been ‘resolved’, for example, through the
internal complaint-handling systems.”* In this respect, Article 21 DSA merely
requires them to provide information regarding appeals and adhere to a gen-
eral obligation of good faith. This weakens the mechanism’s effectiveness,
particularly its original goal of resolving disputes efficiently and with fewer
resources than court proceedings. As a result, national courts may once again
face an overload of appeals, leading users to bypass the mechanism altogether
and take their claims directly to court. However, since that route is particularly
difficult and unsuited for the fast-paced and widespread nature of online com-
munication, users may ultimately be discouraged from enforcing their rights
entirely.

4.2.2  Violation of DSA obligations

As explained in Section 4, while the core of the DSA provisions on due pro-
cess and redress concern cases of content moderation, litigation may occur on
different grounds, in connection, for instance, with platforms’ violations of
the due diligence obligations established in Chapter 4 of the DSA. Following,
once again, the fourfold steps envisaged in Section 4.2 (existence of actionable
rights, availability of a competent adjudicatory body, presence of fair proce-
dural rules, proper redress), we can see how the problem of the actionability of
individual rights becomes more prominent.

In a recently published paper,”> Del Moral moves from the consideration
that, while national courts are not explicitly barred from hearing cases related
to violations of DSA obligations, this does not mean that all due diligence
obligations automatically meet the criteria for private enforcement, as stand-
ing for the latter depends on whether the breached provision is intended to
confer rights on individuals. Obligations established to the ‘benefit’ of regula-
tors, such as reporting obligations,”® do not inherently grant individuals a cor-
responding right of action to have said obligation performed. On the contrary,
individuals may be entitled to sue platforms for liability based on Article 54,
but only after the Commission has established an infringement and provided

94 Miguel Del Moral, ‘The Devil is in the Procedure: Private Enforcement in
the DMA and the DSA’ (n 40), 32.

9  Tbid.

9%  Article 15 DSA for IPS, and Article 24 for OP, Article 42 DSA for VLOP and
VLOSE.
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that they can demonstrate having suffered concrete damages as a consequence
thereof.”’”

However, certain user-oriented obligations may imply a right of action. For
instance, under Article 14 DSA, which requires online service providers to
communicate restrictions in their terms and conditions in clear, intelligible,
and user-friendly language, users or their representative bodies®® could argue
that failure to meet this standard justifies a claim before a DSC or a national
court, asking for the adoption of penalties, corrective measures, and—pro-
vided that existence of a consequential damage can be demonstrated—even
civil liability. Here, Del Moral notices, an essential question that conditions the
capacity to recognise an actionable individual right is whether due diligence
obligations impose an obligation of means, ensuring proper procedures are in
place, or an obligation of result, guaranteeing a specific outcome, so that users
may consider a breach of their own right a setup of the notice-and-takedown
system which is not sufficiently ‘user-friendly’ and hence hinders the proposi-
tions of complaints. Accordingly, the DSA’s structure, objectives, and legal
rationale would indicate that users are entitled not only to procedural safe-
guards but also to expect fair and effective outcomes when these mechanisms
are applied.?”

For those provisions that will be considered having direct effect, as well
as for those issues of content moderation for which administrative or judicial
action is taken, the indication of the available route is completely left to the

97 Miguel Del Moral, ‘The Devil is in the Procedure: Private Enforcement in
the DMA and the DSA’ (n 40); Wilman, Kaléda and Loewenthal, The EU Digital
Services Act: A Commentary (n 49).

% See Article 86 DSA: ‘(1) Without prejudice to Directive (EU) 2020/1828 or
to any other type of representation under national law, recipients of intermediary
services shall at least have the right to mandate a body, organisation or associa-
tion to exercise the rights conferred by this Regulation on their behalf, provided
the body, organisation or association meets all of the following conditions: (a) it
operates on a not-for-profit basis; (b) it has been properly constituted in accordance
with the law of a Member State; (c) its statutory objectives include a legitimate
interest in ensuring that this Regulation is complied with. (2) Providers of online
platforms shall take the necessary technical and organisational measures to ensure
that complaints submitted by bodies, organisations or associations referred to in
paragraph 1 of this Article on behalf of recipients of the service through the mech-
anisms referred to in Article 20(1) are processed and decided upon with priority
and without undue delay.” On this representation mechanism: Wilman, Kaléda
and Loewenthal, The EU Digital Services Act: A Commentary (n 49), comment on
Article 86 by Max Dregelies, 1205 ff.

9 Miguel Del Moral, ‘The Devil is in the Procedure: Private Enforcement in
the DMA and the DSA’ (n 40), 32 ff.

Downloaded from https:
ia Open Acc
Commons u
(https://creativecommo

https://creativecommons.org,



Access to justice and effective redress in EU digital legislation: a roadmap 233

interaction with national law, although some important indications on how the
claims under the DSA should be framed are set by Article 53. Indeed, the
latter gives a specific competence to the DSC of the Member State where the
recipient of the service is established (hence correcting the problems linked to
a public enforcement based on the country-of-origin approach), and requires
that, when the complaint is being assessed, both parties have the right to be
heard and receive appropriate information about the status of the complaint, in
accordance with national law.!0

In terms of available remedies, the limited indications offered by the DSA
will also most likely prove problematic and may need to be further adjusted
in light of their need to ensure effective judicial protection under Article
47 CFREU.

Article 54 DSA explicitly establishes a right to compensation as directly
conferred by EU law for recipients of the services who have suffered dam-
age because of the infringement of the Regulation. The provision, along
with Recital 121, ties compensation to damage or loss suffered due to a DSA
infringement, aligning with the three liability conditions commonly recog-
nised across Member States: the existence of damage, an infringement of an
individual right, and a causal link between the two. The reference to ‘any dam-
age or loss’ suggests the principle of full compensation, covering both material
and non-material harm. However, it is widely recognised how Article 54 is a
minimalist provision, leaving key aspects of civil liability—such as the attri-
bution of liability or the precise definition of damage—Ilargely unregulated,
and subject to national procedural autonomy.'%!

Given its lack of detailed provisions, Article 54 DSA raises fundamental
questions about whether it establishes an autonomous EU tort with its own
legal framework or merely confirms that national tort law applies to DSA vio-
lations, triggering several issues of coordination between EU and national law
(which we earlier identified under factor 3).

Absent any case law, it remains uncertain whether the CJEU, as in GDPR
cases,'% will progressively harmonise liability principles under the DSA. The
uncertainty surrounding the scope and conditions of compensation, particu-
larly for non-material damage, may affect the feasibility of collective redress
mechanisms, which are crucial for protecting individual and societal rights.
The effectiveness of damages actions under the DSA could ultimately depend

100 VWilman, Kaléda and Loewenthal, The EU Digital Services Act: A
Commentary (n 49), comment on Article 53 by Timo Rademacher, 931 ff.

101 Tbid.

102" For an overview, please refer to Episcopo, Jonkers and Van Duin, Towards
collective immaterial damages under the GDPR (2025) Mass Claims 1.
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on the success of representative actions; indeed, Article 86 DSA,'93 follow-
ing the model of Article 80 GDPR,!%* recognised recipients of intermediary
services the right to authorise a body, organisation, or association to exercise
the rights granted by this Regulation on their behalf, without affecting the
application of Directive (EU) 2020/1828 or other forms of representation
under national law.!®> Considering the type and extent of damages associated
with possible violations of the DSA, representative actions may be particularly
important in contrasting victims’ rational apathy and in rebalancing the proce-
dural positions of the parties to the disputes.!%

However, even with the possibility of representative actions in mind, sev-
eral problems remain open. For instance, unlike the GDPR’s Article 82, which
attributes the right to compensation to ‘anyone’ harmed by a violation of the
Regulation, Article 54 seems to strictly limit the beneficiaries of the provision
to ‘recipients of the service’, hence leaving further (important) instances of
damage outside its scope of harmonisation.'?”

103 Article 86 DSA.

104 Article 80 GDPR: ‘(1) The data subject shall have the right to mandate a not-
for-profit body, organisation or association which has been properly constituted in
accordance with the law of a Member State, has statutory objectives which are in
the public interest, and is active in the field of the protection of data subjects’ rights
and freedoms with regard to the protection of their personal data to lodge the com-
plaint on his or her behalf, to exercise the rights referred to in Articles 77, 78 and
79 on his or her behalf, and to exercise the right to receive compensation referred
to in Article 82 on his or her behalf where provided for by Member State law. (2)
Member States may provide that any body, organisation or association referred
to in paragraph 1 of this Article, independently of a data subject’s mandate, has
the right to lodge, in that Member State, a complaint with the supervisory author-
ity which is competent pursuant to Article 77 and to exercise the rights referred
to in Articles 78 and 79 if it considers that the rights of a data subject under this
Regulation have been infringed as a result of the processing.’

105 Directive (EU) 2020/1828 of the European Parliament and of the Council
of 25 November 2020 on representative actions for the protection of the collective
interests of consumers and repealing Directive 2009/22/EC [2020] OJ L 409/1.

106 See Wrbka, Van Uytsel and Siems, ‘Access to Justice and Collective Actions:
“Florence” and Beyond’ (n 43).

107 Wilman, Kaléda and Loewenthal, The EU Digital Services Act: A
Commentary (n 49), comment on Article 54 by Benjamin Raue, 947 ff. Particularly
critical of the general ‘favour’ for platforms compared with interested parties,
within the overall design of redress in the DSA: Eifert and others, “Taming the
Giants: The DMA/DSA Package’ (n 49), especially 1018 ff.
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5 CONCLUDING REMARKS

Ensuring effective judicial protection in EU digital legislation is complex due
to multiple overlapping factors. The distinction between judicial review and
adjudication requires mechanisms for both challenging legal rules and protect-
ing individuals’ rights according to established frameworks. The rights-based
nature of protection necessitates balancing fairness for both regulation ben-
eficiaries and regulatees. The EU’s multilevel legal framework results in frag-
mented national implementations, while overlapping regulatory instruments
create a complex remedial landscape. Sector-specific procedural rules further
complicate fairness assessments, and the case-by-case interpretation of Article
47 CFREU adds unpredictability.

Given these challenges, analysing procedural fairness in the digital acquis
demands a structured approach, integrating both institutional and individual
perspectives. Applying this framework to the DSA, this chapter has highlighted
a system of digital redress strongly relying on non-judicial avenues. This set-
tlement might be considered problematic, to the extent that it is not immedi-
ately covered by the constitutional guarantees of Article 47. The absence of
clearly defined substantive rights, the de facto dominance of private adjudica-
tion, and inconsistencies in procedural safeguards raise concerns about the
actual accessibility and enforceability of digital justice.

At the same time, the chapter has underscored that complexity is not merely
an obstacle but also a feature that can be actively managed—either by reducing
fragmentation or by embracing a more integrated adjudicatory approach. In
this sense, reliance on alternative redress mechanisms—notice and takedown
measures, internal complaint-handling systems, out-of-court dispute settle-
ments—must be scrutinised against constitutional requirements of impartial-
ity, fairness, and enforceability and revised in a way that ensures, as much as
possible, compliance with said benchmarks.
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