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Chapter 1 – Introduction

CHAPTER 1
Introduction
“The ‘Library’ is being de- and re-constructed, with a digital future being seen as the norm in
many environments.”1

This thesis is concerned with the tension between copyright law and libraries in the digital
networked environment. The central issue is defined below (section 1). The research question,
scope and terminology are then elaborated (section 2). Lastly, the methodology and structure
of the book are set out (section 3).
1. Problem definition: copyright law and libraries in the digital networked environment
Not so long ago, in 2014, the ‘bookless’ library made headlines in the US on the occasion of
the newly launched first all-digital public library in the country, BiblioTech in Texas.2 Since
then, this digital library has announced the opening of its third branch. Each branch is notable
for its lack of actual books. Instead, when you walk inside, you will come across rows of
public computers offering internet access; reading spots for users with their own devices; and
an information desk to register for the library’s services (which can also be done online) or to
check out tablets and laptops for in-library use or e-readers to borrow up to five e-books to
read at home.3 So, in reality, BiblioTech is more a ‘paperless’ library. Books are still made
available, albeit in electronic form. Though some of the news coverage questioned whether a
library without books is a library,4 the operation of the all-digital public library demonstrates
that its nature is about more than lending. Yes, access to books is offered through e-readers
which must be physically picked up at the library, or via users’ own devices, but its
functioning revolves around user service, provision of access to information and technology,
user assistance and education, and imparting digital literacy. The aim is to connect users with
content and to empower them with twenty-first century skills.5 In general, therefore, this
digital library example lends support to the statement that libraries, in whatever manifestation,
are increasingly important in closing the gap between the haves and have-nots with regard to
accessibility and use of online information.
This example also shows that the BiblioTech library may be characterized as ‘all-digital’, but
users still need to come to the physical building for certain services. This library initiative,
which was among others inspired by “the increasing digitalization of the New York Public
Library”6 is thus situated at the crossroads of the traditional and digital domains. Since library
buildings apparently remain of importance, current libraries will generally operate as hybrids.
In fact, the hybrid sentiment underlies the renovation of the 102-year-old monumental main
building of the New York Public Library (NYPL) on Fifth Avenue and 42nd Street. After ten
1

Baker 2005 as quoted in Baker 2008, p. 98.
See among others: Driscoll 2013, Haq 2014 and Weber 2014. Cf. also Nawotka 2014.
3
See the possibilities on the website of BiblioTech: http://bexarbibliotech.org (last consulted May 2018).
4
Nawotka 2014.
5
Cf. the mission statement of BiblioTech, available at: https://bexarbibliotech.org/about-us (last consulted May
2018).
6
Nawotka 2014.
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years of discussion on the direction the renovation should take,7 the renowned marble lions
Patience and Fortitude who guard the library’s entrance will witness the building’s
modernization from 2018 onwards. The plans, to mainly improve the building’s interior,
include enhancing public space to facilitate technology training and to offer increased access
to collections and new technologies – so again, the physical and digital domains converge.8
As Dutch architect Francine Houben, who has been honored with the renovation task, phrases
it, the NYPL should become a “people’s palace” again.9 Her approach as a “Library
Whisperer” is said to help “reinvent an institution that some thought would die along with the
printed book”, interweaving past, present and future.10
The way in which a library’s physical, digital or hybrid appearance is realized in each case
depends on its constituency. Different user expectations require specifically attuned measures.
For instance, the example of the all-digital public library intends to serve users who lack
internet access at home, thus addressing the digital divide,11 while figures from The
Netherlands indicate that the demand for e-books is not yet surpassing that for paper books. It
appears that users may either still need to find their way in the digital library, or prefer going
to a physical building.12 As demonstrated by these examples of hybrid libraries on the
spectrum from ‘traditional’ to ‘evolving’, the library concept is clearly changing. Each library
is adapting to the shifting needs of information access in its own way. But there are also
certain enduring characteristics, such as being an established, ordered structure in society,
with the purpose of providing meaningful access to a curated collection, and performing
concrete functions to that end. In sum, the previous examples show instances of positive
attention for libraries and their role in present society. From a legal perspective, it is a first
indication of the desirability of legally endorsing the library’s historically developed and
continuing position, which will be explicated in this thesis, not only in specific library
regulation but also in copyright law.
Yet, apart from the digital opportunities noted so far, libraries are the subject of heated debate,
both with regard to their future role and, precisely because of their increasingly digital
manifestation, with regard to their position under copyright law. Though their role is altering
with the development of the digital networked environment, it is no longer self-evident. The
internet offers enhanced opportunities to make information accessible. Access has been part
of the library’s mission for a long time,13 so libraries want to respond to these new
possibilities for continuing their functions in the digital domain. This way, they aim to foster
their users’ fundamental rights, such as freedom of expression and information, cultural
participation and education. As the International Federation of Library Associations and
Institutions (IFLA) puts it:
“[…] libraries have to anticipate and adapt the change to preserve their central role in
providing public access to information and knowledge. Libraries have the opportunity
to seize the information society revolution to strengthen their role in society and be
7
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recognized as an agent for development and inclusion in developing and developed
countries alike.”14
This statement is important because it provides the theoretical underpinning for the practice of
adding a new dimension to library functioning in the current climate. In the digital networked
environment, traditional library objectives of offering equal access to information, knowledge
and culture to help users educate themselves seemingly paradoxically gain renewed and
distinctive relevance.15 A multitude of activities are intended to meet library users’ needs in
the present circumstances. Libraries offer courses and assistance in their physical buildings
and serve as meeting places. They have online catalogs, websites and digital materials in their
collections. In addition, they are getting involved in digital library initiatives such as
Europeana or the Digital Public Library of America (DPLA). Europeana is a digital platform
which facilitates the sharing of materials from European cultural heritage institutions.
Digitization is intended to promote free access for all to a diverse array of cultural materials
and to enhance digital preservation and long-term access in Europe.16 The DPLA is an online
portal or “open, distributed network” of the same kind.17 It strives to preserve and make
available digitized cultural heritage worldwide in a coherent fashion, aiming to “educate,
inform, and empower everyone in the current and future generations”.18
Such current library practices face at least two challenges. First, even if libraries still see a
clear and ongoing role for themselves, new actors who contribute to satisfying users’ thirst for
(instant) access to information have emerged in the digital networked environment. Libraries
are therefore no longer the sole authorities they used to be. Advocate-General Jääskinen of the
European Court of Justice (ECJ) strikingly described the shift in actors as follows: “[t]he
internet has revolutionised our lives by removing technical and institutional barriers to
dissemination and reception of information, and has created a platform for various
information society services”.19 He continued, stating that these “unprecedented
circumstances” warrant a balance between the various fundamental rights involved, including
freedom of expression. Though his opinion concerned a data protection case, this line of
reasoning can be extended to the topic of this thesis: libraries’ ideal of freedom of access to
information must be balanced with right holder interests.20
An obvious example of a new actor is Google, a search engine which not only generally
directs users to certain search results, but has also set up Google Books, a “specific search
service[s] for library types of materials”.21 Google’s mission statement is revealing and shows
clear analogies with the mission libraries see for themselves: to “organize the world’s
information and make it universally accessible and useful”.22 For that reason, it seems only
logical that Google has partnered with major libraries in order to digitize their collections.23
Google has the resources to commence a project of such proportions, while each participating
14
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library receives a digital copy of the books in its collection scanned by Google. 24 In turn,
(research) library consortia such as HathiTrust largely rely on Google Book Search for the
functioning of their digital preservation repository and access platform.25
Another relevant entity, which heavily contributes to users’ information needs, is the largest
online encyclopedia, Wikipedia. Everyone can participate in the creation of entries, and this
free encyclopedia has “earned authority” over the years.26 And then there are the commercial
alternatives, such as Amazon and bol.com, online platforms where users can obtain a variety
of materials including books and e-books. Both legal scholars, such as Van Hoboken,27 and
library and information sciences scholars, including Huysmans, rightly observe that such
actors have made the internet a potential competitor for libraries. The question inevitably
arises: do we still need libraries in order to inform ourselves comprehensively and
autonomously?28
A second challenge, in light of the dynamic digital networked information environment, is
that current copyright laws are increasingly considered outdated. While the exclusive rights
granted to right holders seem to widen so as to encompass every possible form of
reproduction or making available to the public, the scope of the specific exceptions for
libraries is deemed too limited and unclear to sufficiently cater for digital library
functioning.29 This is despite the fact that copyright law is in theory intended to balance right
holder interests in the control and exploitation of their works and the public interest in the free
flow of information.30 In the debates on the thorny issue of the appropriate copyright approach
towards digital library functions, libraries and copyright holders seem to fiercely occupy
opposing positions: libraries want to be able to act online; right holders feel threatened by the
possible impact of digital library activities on their (economic) interests. They fear the easy
dissemination of perfect copies and the potentially greater reach, while limitations in place
and time are virtually non-existent in the digital domain. The way copyright law weighs the
interests involved clearly needs a rethink.
It is therefore not surprising that library exceptions have been on the World Intellectual
Property Organization’s (WIPO) agenda for years.31 Library associations are taking advantage
of the increased focus on the library’s position under copyright law: they are lobbying for a
legally binding international copyright Treaty ‘on Copyright Limitations and Exceptions for
Libraries and Archives’.32 Also, at the national level, library organizations strive for legal
recognition of their functions. The two-track policy of the Dutch Vereniging van Openbare
Bibliotheken (Association of Public Libraries, VOB) with regard to digital lending is
noteworthy in this regard: on the one hand, the VOB concludes licenses for making available
e-books with publishers who are willing to do so; on the other, it pursued a fundamental
24
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judgment on the permissibility of e-lending before the ECJ,33 which held in 2016 that that
practice is indeed allowed by the current legal rules under certain conditions.34 This example
touches on the interplay between licenses and exceptions, which impact right holder interests
in different ways.
Aside from library lobbying and judicial interpretation, it is important that legislators also
take action. Copyright reform efforts are indeed visible in the US, the EU and its Member
States. The US Copyright Office, a department within the Library of Congress, is planning to
reform the library privilege in Section 108 of Title 17 of the US Code on ‘Copyrights’.
According to the Copyright Office, the question is whether the “excepted activities should be
updated for the digital age or left in their increasingly irrelevant state”.35 That irrelevant state
is a result of the discrepancy between technological possibilities, such as online access to
library materials, and copyright law, which assigns right holders exclusive rights on making
works available online. At the EU level, the Commission’s proposal for a Digital Single
Market Directive (2016) features a new library exception for the benefit of (digital)
preservation, alongside a licensing solution for wider access for European citizens to this
cultural heritage.36 And in German copyright law, an entirely newly phrased library exception
was included in the German Copyright Act in 2017.37
It is particularly challenging that these discussions on the continued existence of libraries and
their legal position unfold at a time when our societies are trying to find solutions for a wide
array of demanding matters, such as the increasing inflow of refugees who can benefit from
the services of safe spaces such as libraries;38 a time when we are confronted with concerning
messages about ‘fake news’39 which is suspected to have influenced the outcome of the US
presidential elections of 2016;40 and a time when budget cuts cause local library branches to
close their doors.41 Nouwen, director of heritage collections of the Royal Library of Belgium
has questioned whether a future without libraries is possible in light of their qualification as
an “instrument of democracy”.42 Even if the internet offers new opportunities for access to
information, Nouwen warns that people “often forget that this information is particularly
superficial and at the same time easy to manipulate” and that “[t]he World Wide Web is for
most of us also more of a maze than a source of help because of the abundance of information
and disinformation fed by half-truth and lies”.43 Put this way, the need for reliable actors in
the digital networked information environment seems urgently persistent.
This thesis focuses on one way to support libraries, i.e. clarifying and strengthening their legal
position.44 It aims to understand whether present-day library practice still, or especially,
justifies a privileged position under copyright law. If so, how should copyright law facilitate
current and future library functioning? What can we learn from the historical interplay
33
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between copyright law and libraries? The thesis thus looks to the past to explain the present
and defend the future of the library’s public service mission of furthering access and
education.45
The questions raised so far are part of an overarching research question, which is introduced
below, alongside an explanation of this thesis’ scope and choices of terminology.
2. Research question, scope and terminology
Against the background presented above, the research question central to this thesis is
formulated as follows:
“How should the principles for a future ‘library privilege’ in copyright law reflect the
evolving library concept in the digital networked environment?”
One of the main aims of the dissertation is to conceptualize ‘libraries’ and their functions
from the perspective of both library and information sciences and copyright law, in order to
place the current tension in context. This contributes to the ultimate goal of developing an
understanding of how copyright law should govern library functioning, now and in the future.
Accordingly, this thesis does not focus solely on how copyright law should change in light of
evolving library practice. It simultaneously regards copyright law as a catalyst for advancing a
way of thinking about the broader issue of library development: the probable position of
libraries in the digital networked environment is conceptualized through a focused, legal lens,
while copyright law itself is assessed through recurring library characteristics.
This section offers an initial overview of the main concepts and vocabulary employed in the
central question and the dissertation in general: ‘should’; ‘principles’; ‘library privilege’;
‘copyright law’; ‘library concept’; and ‘digital networked environment’. It follows the order
in which the terms appear in the research question. The concepts are elaborated further in the
later chapters, while the account below explains this thesis’ choice of terminology, hence its
scope.
First, the term ‘should’ indicates this thesis’ normative objectives in exploring the proper
principles for copyright regulation regarding ‘libraries’ and their functions. Though
descriptive research on libraries and copyright will set the scene, the inclusion of ‘should’
reveals the presumption that a library privilege remains desirable – a statement which will be
supported by assessing the development of the library’s societal role, as well as the rationales
for copyright exceptions in general and those targeting libraries in particular.
The element of ‘principles’ clarifies that this study does not aim to offer an entire design of,
or textual proposals for, a future ‘library privilege’. Rather, the research will concretize
principles for an adapted privilege and substantiate why the legislator should consider these.
The principles can concern different aspects. This thesis identifies two: foundational
principles concerning basic assumptions, and substantive principles involving the kinds of
libraries and activities that should be covered.
The expression ‘library privilege’ is selected to signify the specific exceptions in copyright
law which enable a variety of library functions. Examples are the rules on preservation, access
45
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via closed networks and lending. Though this kind of exception is at the core of the thesis,
libraries can invoke general exceptions as well. Sometimes, national legislators expressly had
libraries in mind when determining the scope of application of certain provisions, for instance
regarding private copying.46 An alternative term is ‘library exceptions’ for reasons of “clarity
and simplicity”.47 Still further options would be ‘derogations’, ‘exemptions’, ‘limitations’,
‘restrictions’ and ‘permissions’.48 For instance, in her book on the contractual overridability
of limitations on copyright, Guibault chooses to employ the general term ‘limitation’ as a
neutral and broad notion that “is to be understood as permitting certain acts that will not
constitute an infringement of copyright” and “encompasses all possible types of restrictions
on the rights holder’s copyright […]”.49 She has observed that the term ‘exception’ is widely
used, for example in international instruments. As indicated, it is also the term utilized in this
thesis.
The library privilege is part of ‘copyright law’. It is the main legal framework chosen for this
thesis, which studies libraries through a copyright lens and the other way around. ‘Copyright’
is understood to denote the system of exclusive rights and exceptions which governs the rights
in intellectual creations and mediates access to information.50 It can therefore be seen as
information policy in the public interest of optimal availability of works by granting both
exclusive rights and guaranteeing exceptions to the temporary monopoly. 51 Copyright is
considered as part of the legal regulation of the organization, control and dissemination of the
information flow in society, which may be challenged by new information technologies.52 The
term is thus used in a general way and does not refer to the ‘copyright tradition’ – as opposed
to the author’s right tradition – unless indicated. The country analyses in this thesis will
represent both traditions, as explained in the methodological section. In discussing national
copyright laws, I sometimes refer to the choices made by the ‘copyright legislator’. This does
not mean that there are multiple legislators, but highlights findings in the copyright context,
for example where a view on libraries is expressed. Apart from copyright law, other legal
fields recurring in the research are library legislation (to examine which tasks and functions
are seen for libraries) and fundamental rights (which, in my view, color the functioning of
both libraries and copyright law). A final remark concerning copyright law terminology is that
‘right holders’ form an ambiguous group, encompassing original authors but also publishers
who exploit the works. Authors and publishers have shared objectives, but also their own
interests. Where I use the term ‘right holder’ therefore, its concrete meaning will depend on
the context.
Another equivocal phrase is that of ‘library concept’: as the next chapter illustrates, its
meaning is evolving, but also shaped by perceptions. The thesis will therefore look to
different conceptualizations deriving from common understanding (‘a building which houses
a collection’), library and information sciences (LIS), and copyright law. The aim is to outline
the ‘library’s’ core characteristics and development from an LIS perspective, and
subsequently assess to what extent copyright law reflects the evolving aspects or still adheres
to a traditional conception.
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Furthermore, the inclusion of ‘libraries’ in the main question indicates that this thesis takes
‘libraries’ as the primary object of research to analyze which functions are considered
essential in the public information environment and how they are performed. In order to
determine what distinguishes them from other actors fulfilling similar functions, those actors
need to feature in the research as well. The library’s potential added value is a factor which
contributes to the question of whether, and if so, to what extent, library functions deserve a
privileged position under copyright law. As it turns out, ‘library’ is not a legal concept, but
certainly has legal implications.
The thesis will mostly speak of ‘libraries’ for reasons of simplicity, but Chapter 2 will identify
different types of libraries and explain their missions and main functions. Most functions
prove to be relevant to a certain extent for most kinds of library, yet the emphasis varies.
National libraries, for example, offer access to information and culture but are especially
known for their preservation functions, while public libraries focus on equal and lowthreshold access to materials in various ways (for instance via consultation and lending) to
assist users in educating themselves. When speaking of ‘libraries’ therefore, librarians are
clearly included. With national and public libraries, the main library roles as distinguished in
this thesis, preservation and access, are covered. Lastly, this thesis focuses on libraries with
collections of information objects, either analog or digital.53
Finally, the main question is posed against the background of developments in the ‘digital
networked environment’. Traditionally, the public information environment denoted the
entirety of communications between information providers or intermediaries on the one hand
and information consumers on the other. This field used to be dominated by institutions such
as libraries and the press, but in the digital realm new actors are increasingly appearing.54 Due
to technological progress, it has turned into a networked information environment, commonly
called the digital networked environment in copyright literature.55 Technological advances
affect both library functioning and copyright law, as well as their interplay.
The concept of the digital networked environment makes clear that libraries do not operate in
a vacuum, but are part of a larger information ecology. Most of their functions depend on
other actors, such as publishers. That dependence is present even more in the digital
environment, where a shift is visible from owning the works in the collections, to having a
license to provide access to the information. Publishers can determine both the content and the
conditions under which libraries may make materials available. In addition, some services are
not solely the domain of libraries. They may be performed by or in cooperation with other
public or private actors as well, such as schools, universities, museums, the media or
publishers.56 The following passage aptly sums up the relationship between the stakeholders
involved, as being: “partly compatible, partly conflicting, interests between authors,
publishers and public needs, between the equally legitimate demands of protection for works
and of access to works, between policies for the encouragement of creative works and policies
for wider dissemination of cultural products in society”.57
53
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The concepts introduced above are expounded in the chapters to follow, which contributes to
answering the research question. In addition to the overview of the ongoing discussions in the
field of libraries, copyright law and their mutual relationship, as discussed in this section,
relevant issues in this regard, which could be rephrased as sub-questions, include:
- an account of the library’s long-established position in society, as well as the extent
to which this applies in the current information society and might extend to the future
digital era;
- an overview of the library’s mission, envisioned public task, and functions, which
potentially conflict with exclusive copyrights;
- a description of the values which form the basis on which libraries operate, which
have fundamental rights connotations and are among the justifications for a privileged
position under copyright law;
- a comparison of the library’s added value in relation to other actors (Google,
Wikipedia, commercial parties);
- a selection of current challenges in (the information) society and the potential
response from libraries to counter them;
- an explanation of how copyright law can interfere with, or facilitate, library
functioning;
- a survey of the historically developed influence of copyright law on libraries, as a
result of increased access possibilities (e.g. lending) and technological advances which
have entered library practice (e.g. reprography);
- an analysis of libraries through a copyright lens: how are libraries typified on the
scale from traditional to evolving in legislative history, explanatory documents,
copyright cases and scholarly discourse when compared to the main characteristics
stemming from library and information sciences?
- a thorough discussion of the current library exceptions in the selected countries,
including their rationales, different viewpoints on their interpretation, scholarly
discussions on their scope, case law and commentaries;
- recommendations on how the library privilege’s future principles should look, taking
into account the library concept as portrayed in library and information sciences, and
the rationales for library exceptions in copyright law, respectively.
These topics influence both the order of chapters and the methodology of this thesis, as will
be explained next.
3. Methodology and structure of the book
This is a dissertation in information law, which is concerned with “the production, marketing,
distribution and use of information goods and services”.58 More specifically, the central topic
is an issue of copyright law informed by fundamental rights such as freedom of expression,
education and cultural participation. At the core is the trade-off between incentives to create
content and the public availability of those works. Though I regard ensuring the continued
dissemination of information as a shared aspiration of copyright law and libraries, the
regulation of digital library activities manifests itself as an exemplary case of copyright’s
inherent tension, i.e. between protection or control and use. This shows the societal relevance
of the thesis: copyright law takes the exclusive right as a starting point, yet, at the same time,
certain socially beneficial uses require space in order to blossom. Such activities may have the
objective of fostering the free flow of information and the spread of knowledge. They are
58
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facilitated by, among others, libraries. This is where the ‘library privilege’ comes in, ideally
preventing the library functions that society still deems important in the digital networked
environment from facing overly rigid copyright barriers. The assumption as to the desirability
of certain library functions will be explored in Chapter 2, benefitting mostly from non-legal
sources of library and information sciences.
Both copyright law and library regulation are part of information policy. 59 Consequently,
copyright is a tool for national legislators to achieve their policy goals by balancing the
interests of right holders, users of copyrighted works and society at large. The library
exceptions are therefore not only an integral part of the copyright framework, but also an
information policy measure integrated in copyright law, which reflects the legislator’s
delineation choices. The library privilege, and even the establishment of libraries, are then
instruments to effectuate the fundamental rights mentioned above. However, the general
fundamental rights obligations of ‘respect, protect and fulfill’60 do not compel the legislator to
take either of these measures; they may choose how they guarantee the effectiveness of the
rights. From the state’s autonomy to choose its measures – refraining from intervention;
taking legislative, administrative, judicial and practical measures; or preventing fundamental
rights violations by private actors61 – we can infer that library users cannot claim a right of
access to particular content via (digital) libraries. As McGonagle explains, for instance, the
right of freedom of expression as protected under Article 10 European Convention on Human
Rights (ECHR) does “not include an individual or group right of access to particular means of
expression or to particular media”.62 The actors who control access, such as copyright holders,
are protected as well: Helberger concludes that a general access right does not exist; the right
to receive information only concerns the reception of content that others are willing to
impart.63 The public interest in access to information, concretized by libraries and their users,
must accordingly be balanced with the interests of individuals, namely, right holders, with
regard to control over the use of their works.
Following this brief introduction to the thesis’ field of research, this section elaborates the
book’s methodology and structure. Though the methodology differs per chapter, the research
is interdisciplinary, doctrinal and comparative. The dissertation starts with descriptive
research (‘the law as it is’), but will result in normative analyses on the future library privilege
(‘the law as it ought to be’). Stakeholder opinions inevitably diverge, since “law is about
conflicting normative positions”, hence evokes “differing opinions” on how society should be
regulated.64 According to Smits therefore, the rationales and consequences of certain rules or
legal solutions should be evaluated, uncovering possibly conflicting arguments. Comparative
law consequently becomes a method of normative reasoning. As Smits puts it, one should not
look solely at “existing legal systems […] to know what the law says within this system”,
since
“[…] existing jurisdictions can also be considered as empirical material of how
conflicting normative positions are being reconciled. If one’s research question is not
what the law says but what it should say, this empirical material can be used to test
59
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whether some idea or argument was already used elsewhere and how it was received
in that other jurisdiction”.65
It is what this thesis aims to do with regard to scrutinizing the library privilege in various
copyright laws, the details of which are mapped in charts (see Annexes I and II respectively).
The method and the content of the chapters mutually influence each other.66 In line with the
components of the research question, this thesis’ structure consists of three substantive
chapters: on libraries (Chapter 2), on copyright law (Chapter 3) and on a comparison of the
status quo of the library privilege in copyright law (Chapter 4). Chapter 2 sets the scene by
expanding on the traditional and evolving library concept, its purpose and functions. The
result is an assessment framework which Chapter 3 applies to selected national copyright
laws, leading Chapter 4 to comparatively identify difficulties in the existing library privileges
and to explore solutions or recommendations on the principles for a future one. Chapter 5
offers recommendations for the future principles, incorporating a summary and conclusions.
3.1 Passive interdisciplinarity
This legal thesis includes “insights from non-legal disciplines” and therefore constitutes
interdisciplinary legal research67 or “passive interdisciplinarity”.68 It is the main method of the
non-legal Chapter 2 on ‘libraries’, which focuses on the development of libraries and their
societal role. Consequently, the discussion draws on literature from LIS. Other sources are
instruments of library self-regulation, such as the United Nations Educational, Scientific and
Cultural Organization (Unesco) Public Library Manifesto (1949) and its later versions; the
American Library Association’s Library Bill of Rights (1939); and Core Values of
Librarianship (2004). Where present, library laws and fundamental rights instruments are used
to underpin the analyses of library functions and underlying values. Obviously, these are legal
sources. Their use substantiates the LIS-oriented findings, for instance where the law
confirms the mission libraries see for themselves as a public task.
The goals of Chapter 2 determine its approach, content and structure. The chapter aims to:
1) track the position of libraries in society through the centuries and work towards
their current role, in order to make a case for their future relevance;
2) characterize ‘libraries’ from a library and information sciences perspective to
provide the necessary understanding of the ‘library’ concept;
3) make explicit the link between the library’s mission, functions and fundamental
rights, which is usually assumed by copyright scholars writing on the library privilege;
and describe the normative values of library functioning, which add an extra
dimension to their functioning in comparison to other actors; and
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4) use these findings to formulate the relevant characteristics in an assessment
framework for the legal analyses in the case studies on the position of ‘libraries’ under
copyright law.
The aims stem from this chapter’s hypothesis that libraries are still essential in the (digital
networked) information environment. The approach, content and structure to discuss and
situate libraries in the digital networked environment, hence to verify the hypothesis, will be
as follows.
As a starting point, the chapter identifies how libraries are commonly perceived. Next, a
historical inquiry is conducted, not as an exhaustive exposition but to outline the library’s
origins and development with regard to their societal functions and their adaptation to
technological developments. The expectation is that arguments can be extrapolated for the
continued validity of their role, even if the library concept is transforming from physical
places to digital infrastructures. After the conceptual analyses of the library’s main
characteristics from a traditional and evolving perspective therefore, Chapter 2 makes the case
that libraries remain important going forwards, in the face of ongoing developments in the
digital networked environment, and challenges in (the information) society which potentially
affect the accessibility of information.
The findings of Chapter 2 result in an assessment framework, which consists of “concepts,
categories and criteria that are not primarily borrowed from the legal system itself”. 69 Three
main headings are formulated on the basis of LIS literature and the common understanding of
libraries. They should not be considered as exhaustive, but cover the main characteristics of
the complex ‘library’ concept in a simplified way to enable the copyright assessment. The
headings are: ‘institutional organization’, ‘purpose’ and ‘functions’. The functions are not
derived from one library type, but perceived as relevant to multiple types, notably national
and public libraries. In addition to establishing the library’s historically developed and
continued role, the assessment framework constitutes this chapter’s main contribution to the
existing literature on the library privilege in the digital domain, as it will be used in the legal
analyses of Chapter 3 to survey to what extent copyright law in selected jurisdictions caters
for the library’s evolving appearance.
3.2 Doctrinal research
After the library account, the thesis continues with legal doctrinal research: Chapter 3
provides a legal analysis on the historical and current position of ‘libraries’ under copyright
law. This chapter is mostly descriptive, analytical and explanatory. It is based on a review of
the usual sources including primary legal sources (mostly copyright related) and their
legislative histories, soft law such as communications from the European Commission, case
law and commentaries, and legal literature.
This chapter intends to contribute to the existing literature, first, by assessing libraries through
a copyright lens. Using the criteria derived from LIS, the chapter scrutinizes how copyright
law’s qualification of ‘libraries’ compares to the traditional and evolving sides of the main
characteristics identified. It examines whether the current stance in copyright law sufficiently
takes account of the advancement of libraries and their functions, notably their digital
dimension, or maintains an overly conventional view. Second, as Pessach noted a decade ago,
69
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“there is hardly any legal-oriented research regarding the goals, purposes, underlying
frameworks […] of libraries as knowledge intermediaries”. However, in his view, “this seems
to be a prerequisite to adjusting the copyright law policy of exemptions and limitations and to
regulating libraries in a digital networked environment”.70 This thesis aims to make a
contribution in this regard with the added value of incorporating insights from library and
information sciences.
‘Copyright law’ is concretized with case studies, which should reveal patterns and
particularities regarding the library’s conceptualization in copyright law. The approach to the
country analyses is explained next.
3.3 Comparative legal research, charts and patterns
In addition to doctrinal research, the main method in Chapter 3 leans towards comparative
legal research. Or, at least, this chapter sets the stage for comparing “different legal systems
of the world”.71 It is comprised of country analyses,72 e.g. the US, EU, Germany and The
Netherlands. All follow a similar structure, while leaving space for national specifics. First,
however, a joint section on the interplay between copyright law and libraries explains how
copyright law, as a system of exclusive rights and exceptions, aims to balance the various
interests involved – generally, and in the library context specifically. This discussion is
illustrated with the selected copyright laws. Once the relevance of copyright law for library
practice is clear, the chapter continues with the individual case studies.
Each analysis starts with an exemplary case that touches on typical issues concerning the
copyright-library interface. The development of that interface is then discussed, drawing on
the history of the library privilege’s introduction into the copyright laws of the US, EU,
Germany and The Netherlands. What societal and technological events spurred debates on the
need for a privilege? What were the rationales for previous solutions to potential tensions
between library activities and copyright law? It is made clear that the discussions about the
library privilege are not new, but have intensified with each increase in access to protected
works, and with each shift in the technologies used in library practice. In the digital
networked environment, restraints of time and place fade into the background, giving rise to
right holder concerns. The scene is then set to introduce the current copyright provisions with
library relevance.
With the historical and current background in mind, the copyright laws in question will be
thematically analyzed in light of the assessment framework. First, in view of their
‘institutional organization’, how are libraries defined or at least characterized? Second, do the
legislators observe their evolving purpose, missions and tasks, which are moving more and
more into the digital realm? Third, under what conditions are certain acts allowed without
prior right holder permission? The rationales for the exceptions as well as their requirements
will thus be explained. The data for this part of the country analyses is compiled in schematic
charts (see Annex II). The charts map the characterization of libraries as stemming from the
70
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provisions in force, their legislative histories, other (policy) documents and exemplary cases.
The charts contribute to the identification of patterns in how copyright law, concretized by the
considerations of different legislators, ‘views’ libraries. It is another aspect of this thesis’
contribution to the existing literature which facilitates measuring copyright law against the
characteristics derived from the library chapter in order to make normative recommendations
on how that view (hence: the library privilege’s principles) should change.
In sum, in keeping with the role of comparative legal analysis in intellectual property law to
yield a better understanding of “possible alternatives and different insights” 73 regarding a
certain topic, Chapter 3 analyzes how different copyright laws have dealt with libraries in the
past and present. Based on these findings, the actual comparison is carried out in Chapter 4 in
order to gain inspiration for the library privilege’s future principles. Accordingly, the aims of
Chapter 3 are to:
1) assess where the tension between copyright law and libraries has come from, learn
how potential clashes have previously been solved by various copyright legislators and
why in that way, and explore to what extent the current situation has changed, for
instance the digital dimension of library functions may have an intensified impact;
2) analyze how copyright discourse in various countries concretely defines (or,
through lack of a definition, denotes) ‘libraries’, envisions their purposes, and
facilitates their functions in the realm of preservation and access, in light of the
characteristics identified in Chapter 2; and
3) (in conjunction with Chapter 4) determine which of those features and conditions
are effective in light of the evolving ‘library’ notion.
Where present, differences and similarities between the national copyright laws will be
described. This leads to a survey of shortcomings and best practices in promoting digital
library practice, which will be relied upon to devise the principles for the future library
privilege. Thus, the objective is improvement of existing law, by formulating general
principles as input in order to achieve this, informed by the conclusions of Chapters 2, 3 and
4. Taking the US analysis as comparative input, the recommendations on the future principles
are made with the EU legislator in mind, which is not to say that other legislators cannot take
inspiration from this as well. A broader discussion is thus envisaged.
To meet this objective, the following choices have been made regarding the legal systems to
include in the comparative legal research. First, countries that represent the two main
traditions of copyright law are considered, namely the ‘copyright’ tradition found in common
law countries and the ‘author’s right’ tradition of civil law countries. 74 The traditions are
known for their differing approaches to copyright exceptions. The ‘copyright’ tradition’s
philosophical underpinnings lie in utilitarianism, which focuses on stimulating production of
“the widest possible variety of creative goods at the lowest possible price”. 75 It does not
center on the author, but values ‘the greatest good for the greatest number’, or “the overall
welfare of society”.76 Thus, rights should only be as strong as necessary to achieve the goal of
sufficient dissemination of creations, while exceptions are formulated in an “open ended”
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way.77 The author’s right tradition is linked to natural rights and the author’s position.
Accordingly, exclusive rights must be “broad enough” for authors to be able to “profit from
the use of their self-expression”, whereas exceptions must be “restrictively delineated”. 78 A
logical choice for the comparative research is to include countries from both traditions, in
order to examine similarities and differences in their treatment of libraries, and evaluate how
the laws compare to the developments in library practice.
The US is selected as representative of the common law tradition. A well-known feature of its
utilitarian approach towards exceptions is the flexible ‘fair use’ doctrine. Under certain
conditions, fair use allows for “socially and culturally valuable, but unauthorized, uses” of
copyrighted works.79 Even before its codification in Section 107 in 1976, fair use was
employed to accommodate library activities. The US is further included because of its rich
history on the library privilege in Section 108, which resulted in the first library-specific
exception of the countries studied. The legislative discussions on the library privilege
paralleled those of fair use. A central question in the discussions was whether a specific
exception for libraries was necessary or desirable. It is interesting to note that many people
associate US copyright law with fair use. This type of flexible provision is indeed a
remarkable feature which is quite different from closed systems or detailed exceptions as
mostly found in continental Europe. However, the library privilege in the US Copyright Act is
in itself also a very extensive and complex provision. This indicates that there are also
similarities between common and continental law countries.
The EU has been selected80 because of its work on libraries and copyright law over the past
decades. The EU does not have a single, integral copyright law. Instead, its harmonization
efforts have resulted in, among others, a public lending right in the Rental and Lending Rights
Directive of 199281 (a unique piece of legislation in comparison to the US, which lacks
specific lending regulation) and a closed catalog of exceptions, two of which target libraries,
in the Copyright Directive of 2001.82 Apart from one mandatory exception for temporary
copies, national legislators can choose which exceptions from this catalog to implement. This
highlights the optional character of the library exceptions.
To concretize the impact of European legislation at the national level, the thesis includes two
countries which have implemented the library privilege from the EU acquis. The selected
countries are Germany and The Netherlands, which have both complied with the directive but
in different ways. For example, Germany has retained an exception for document delivery,
which does not literally follow from the directive but has basis in it. In turn, The Netherlands
immediately utilized the Copyright Directive’s exception for ‘specific cases of reproduction’
to implement a detailed provision for preservation, whereas German copyright law only
introduced a specific preservation exception in 2017.
On the other hand, as the case studies reveal, the legislators of both Germany and The
Netherlands were already working on issues such as lending and reprography prior to the
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harmonization efforts at the community level. Both countries were among the first to establish
public lending regulation. Moreover, German courts have advanced a rich body of case law
on private copying, including in the library context. The European legislator repeatedly
referred to these efforts in the preparation of community action in this field. Yet, as EU policy
developed, the national laws ultimately had to be attuned to the relevant directives.
The order in which to discuss the country analyses is therefore not straightforward, as the
legislative developments at the different levels involved are not entirely chronological.
Nevertheless, I have chosen to discuss the historical development of the library privilege in
EU copyright law first, since the Member States must comply with the directives of relevance
to copyright law and libraries that have ultimately been issued. The description of these
efforts at the EU level over time will feature references to the national practices of Germany
and The Netherlands. In addition, the national accounts will discuss the initial responses of
legislators to the interplay between copyright law and libraries, culminating in the decision on
implementing the library exceptions from the EU directives. In the subsequent case studies,
each country will be featured separately, emphasizing the national particularities of the
library’s characterization and facilitation under their respective copyright laws.
Anticipating the detailed country analyses, the different approaches towards library practice
can be summarized in the following simplified overview. Without being representative of the
scope of the exceptions in the digital networked environment, it indicates whether (x) or not
(-) the copyright laws contain specific exceptions for the main library functions – preservation
and different manifestations of access, or partly (x/-):
Specific exception
for:

Preservation

Consultation

Lending

Copying

US

x

x/-

-

x

EU

-

x

x

x

Germany

[from 1 March
2018 onwards: x]

x

x

x/-

The Netherlands

x

x

x

x/-

Copyright law:

As a final remark on the scope of this study, it should be noted that ‘the library privilege’ is a
moving target. It is uncertain exactly how the library of the future will look, and the topic is
part of ongoing work and policy agendas at both the international and national level. Though
existing library exceptions provide input for the legal analyses in order to concretize
copyright’s ‘view’ on libraries and their functions, the thesis will also particularly focus on
fundamental questions which can stand the test of time and will remain relevant irrespective
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of the concrete route copyright legislators take with the ‘library privilege’. These fundamental
questions are explained next, as part of the normative analysis.
3.4 Normative analysis
Building on the analyses of the previous chapters and measuring the findings of the library
and copyright accounts against each other, Chapter 4 compares the countries’ respective
approaches to, and criticizes the status quo of, the library privilege in copyright law. Solutions
are explored as well. In conjunction with Chapter 5, the aim is to work towards
recommendations on the library privilege’s future principles. Consequently, the research in
these chapters is also partly interdisciplinary. Relevant questions are: which kinds of
‘libraries’ should be eligible for a privileged position under copyright law, and for which
functions? Krikke raised these issues back in 2000,83 and since then the impact of the internet
and digital technologies has continued to increase. Starting from a comparison of the state of
affairs in the copyright laws studied, it is necessary to assess how much space is presently
needed and justified for ‘libraries’ and their functions under an exception in copyright law.
The assumption is that specific library exceptions are desirable in preference to, or in addition
to contractual possibilities. This assumption will be substantiated with foundational principles
stemming from both library functioning and the rationales for copyright exceptions.
Discussing the principles for the library privilege in the digital networked environment, in
itself makes a contribution to the existing literature. For instance, Crews conducted an
elaborate study for WIPO on ‘Copyright Exceptions and Limitations for Libraries and
Archives’.84 He explained that the study “presents the law as it exists today, but it should
establish a foundation for future studies related to the origins, purposes, and effects of the
copyright exceptions. This study should also generate discussion about the feasibility and
future of library exceptions”.85 Given its objectives, his report thus left unaddressed research
on the library exceptions’ development and rationales. These are precisely subjects where this
thesis aims to make a contribution.
Two propositions are central to that contribution: the future principles for the library privilege
should:
1) capture the evolving library concept, i.e. the digital side of its institutional
organization (place, collection), purpose and functions; and
2) be based on the existing rationales for library exceptions in copyright law, insofar
as these are still valid; but the result should be suitable for the specific characteristics
of the digital domain.
Together, the propositions are intended to realize what Schrama has called the evaluation of
“the difference between the legal reality and the real reality”. 86 The “use of non-legal data”,
namely the analysis of library characteristics and functions, gives “context to a legal
phenomenon”,87 that is, the performance of the library privilege in the digital domain. With
this in mind, the future principles for the library privilege are advanced under two headings,
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pertaining to ground rules or assumptions and the kind of ‘libraries’ and ‘activities’ covered,
e.g.:
A.
B.

Foundational principles
Substantive principles

In the summary, conclusions and recommendations of Chapter 5, each heading will represent
certain principles. These are outlined by way of ground rules and explanations, not drawn up
as concrete textual proposals. Together, the principles should be conducive to what this thesis
calls a ‘libratory copyright law’,88 that is, a law that aims to reach an equilibrium in the
evolving copyright-library realm, flexibly reconciling and balancing right holder interests in
protection and compensation, library and user interests in access to information on equitable
terms, and the interest of society at large in effectuating fundamental rights pertaining to
freedom of expression, education and cultural participation.
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CHAPTER 2
Libraries: origins, development, mission and functions
“What is a library anymore, anyway?”89
1. Introduction
The ancient, illustrious Library of Alexandria is famous for its grandeur and alleged
proportions. It is believed to have been created to make the city the “cultural centre” of the
Greek world.90 It was, also in ancient times, legendary for its “scholarly contributions to
culture”, and for having a large collection of scrolls – supposedly the largest collection in the
world.91 The Library of Alexandria is accordingly an example of an early flourishing library
that pursued a mission of fostering cultural and intellectual life and had a sophisticated
institutional organization. But it is also an example of a library that had to operate amidst the
constraints of its time, as illustrated by the variety of accounts on its alleged destruction. The
Library is believed to have burned down, but scholars speculate on the cause. Some say that
part of the Library’s collections was accidentally reduced to ashes in the Alexandrine War (47
BC), but others contend that the Library was demolished when Roman domination ended (391
BC), was devastated as part of an Arab conquest in the seventh century, or simply dilapidated
over the course of time.92 The exact cause of its destruction notwithstanding, the prevailing
view remains that “Alexandria had a significant library”.93
Aside from this example, libraries in general have acquired a fundamental meaning regarding
their societal role over the course of the ages. They used to serve the communities they stood
in and responded to societal developments and advances in ‘technologies of information’.94
For present-day libraries, this means serving both local and digital communities. To that end,
they employ the opportunities of the digital networked environment and need to counter the
practical and legal pressures it presents. Each time, libraries can fall back on the foundations
of their institutional organization, purpose and functions.
Before turning to the legal analysis, some preliminary questions are therefore important: what
are libraries, what types of library exist, what are their purposes and functions, and how have
they become established structures in society? Though the answers will vary according to
time and place,95 a common understanding of libraries can be traced back to their origins,
deriving from the literal meaning of the Latin word liber (book) and the Greek word
89
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bibliotheke. The latter is composed of ‘biblion’ (book, writing) and ‘theke’ (depository),
which makes libraries storehouses of books.96 These elements are quite traditional and
resurface in library definitions in dictionaries. The authoritative Oxford English Dictionary
defines ‘library’ as: “A place set apart to contain books for reading, study, or reference”; “A
building [...] containing a collection of books for the use of the public [...]; a public institution
or establishment, charged with the care of a collection of books, and the duty of rendering the
books accessible to those who require to use them”; and “The books contained in a
‘library’”.97 The Dutch Van Dale gives a similar but more concise definition: a bibliotheek
(library) is “1. boekenverzameling (a book collection); 2. instelling die boeken uitleent (an
institution that lends books)”.98 The description of ‘Bibliothek’ in the German Duden
dictionary highlights the library’s functions and its institutional character: the term denotes “a.
Einrichtung zur systematischen Erfassung, Erhaltung, Betreuung und Zugänglichmachung
von Büchern; Bücherei (establishment for the systematical collection, preservation, care and
making accessible of books); b. [geordnete] Büchersammlung (ordered book collection); c.
Raum, Gebäude für eine Bibliothek (room, building of a library)”.99 Irrespective of the
language, recurring characteristics are the presence of a book collection, its organized
presentation to the public and the library’s physical place of operation. These elements make
up the conventional perception of ‘the library’, which Stefik phrases as “a massive stone
building” or “an institution for collecting knowledge and keeping it in the public trust”.100
The library concept has in the meantime acquired more modern connotations, especially in
library and information sciences. Libraries’ field of operation now includes the digital domain
and their collections have expanded beyond print materials. This thesis therefore needs to
look further than perceptions. Can we still say that ‘a library is a library’, in the same sense
that ‘a rose is a rose’? Are things what they are, with a name simply invoking the imagery
associated with it,101 in the case of libraries the brick-and-mortar stereotype? Or would a
library, by any other name, still be a library, as long as it functions like one? Then, not a name
but a concept would count.102 To what extent do these observations hold true in different
scientific disciplines, such as library and information sciences (which is the perspective of this
chapter) and copyright law (discussed in the next chapter)? Ultimately, the findings of these
chapters are conflated to assess whether copyright law currently takes sufficient account of
the new library realities, or holds on to a dated reading. To that end, this chapter concentrates
on the development of ‘libraries’ and their functions, in order to make statements on the
justification of a privileged position under copyright law. In addition, the desirability of
specific library exceptions can be deduced from discussions on library functions and the
normative values underlying that functioning, as well as the connections to fundamental rights
– notably freedom of expression, participation in cultural life and education – and their
increased role in the digital networked environment. The reasons to do so resonate with the
statement of Crawford and Gorman, who, in their work on future libraries, already noted in
1995: “We believe in libraries. We believe in the enduring mission of libraries. We believe
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that libraries and librarianship have a future and that future is there to be seized by those with
insight, realism, and, yes, with daring”.103
This chapter proceeds as follows. Starting from the common understanding of ‘libraries’ as
introduced earlier in this section, the chapter proceeds from a historical perspective on the
development of different library types and their position in society (section 2) to the
contemporary view on the library concept, current library types, their purpose or mission,
potential public task and functions (section 3). The evolving library notion is discussed in an
abstract fashion and then concretized by university, national and public libraries. The last two
types are considered exemplary for the execution of the main roles of libraries that surface
over time: preservation and access. Which functions currently operationalize these roles? And
on the basis of what convictions? The assessment of the library’s present position in the
digital networked environment will result in a normative groundwork of underlying values.
The findings on the library’s historical and current performance are used to make a case for
the library’s future role and added value in the digital networked environment, alongside other
actors. As libraries reflect the societies within which they operate, the same goes for the
networked information society.104 What concrete developments and challenges are there in
(the information) society which libraries can attend to (section 4)?
An outlook is thus given regarding the functions libraries should still be able to fulfill in the
future, with an eye on the possible legal barriers that are identified in the next chapter.
Therefore, section 5 concludes by speculating on why libraries should be privileged under
copyright law. Preceding and preparing the assessment of the current state of affairs of the
library’s position under copyright law, this section establishes an assessment framework to
order the legal analysis in Chapter 3.
2. The library concept: origins and historical development of societal position
Though “the origin of libraries […] is not known”, they have existed since the end of the
prehistoric age.105 This section does not intend to reconstruct the coming into existence of
libraries, but examines their foundations, development and underlying values. What
conditions foster library progress, what purposes have they served throughout history, what
tasks and functions have traditionally been assigned to them, and what are the central
principles that form the basis of their functioning? The inquiry moves from library origins in
section 2.1 through to their most recent manifestation as digital libraries in section 2.5. The
analysis reveals the library’s historically developed position in society, illustrated with
examples from the US, Germany and The Netherlands. The historical arguments are intended
to inform the present debate on libraries’ potential future role.
In each of the time frames discussed below, certain elements recur, such as the main library
characteristics, the assembly of collections and other functions that were performed,
normative values underlying library functioning, and the advancing ‘technologies of
information’ that impacted library practice in the period in question. In this respect, it should
be kept in mind for the analyses that follow that various factors contribute to the flourishing
of libraries. Harris discusses three societal conditions for library development, which are
reflected in the type of collections that are formed. First, social conditions include the rise of
urbanization and formal education systems. To support these activities, information structures
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and library facilities are required. Another significant factor in this regard is literacy. Second,
the availability of resources for library development depends on a society’s economic
prosperity. Book production and dissemination are contingent on, among others, the cost of
materials and a well-functioning book trade. In turn, economic progress asks for sophisticated
record-keeping systems. Third, political conditions hinge on governmental choices. On the
one hand, national authorities can take responsibility for library growth and access to
information as essential conditions for effective government. On the other, however,
knowledge is linked to power. As observed previously, conflict situations endanger
libraries.106 Apart from the social, economic and political conditions that are conducive to
library development, Harris draws attention to the “ideologies that formed the motive force
for the founding of libraries in various times in history”. That is, “the individuals or groups
who were behind the establishment of libraries” always pursued certain purposes – be it for
the benefit of community life, or for the malign cause of representing their own views to
control public opinion and repress alternative voices.107 Lastly, in my view, a fourth factor
could be added to Harris’ conditions for libraries to thrive: technological advances. With this,
I do not only mean developments that influence library functioning, such as automation and
digitization, which facilitate new ways of seeking, sharing, delivering, storing and using
information.108 ‘Technologies of information’ also affect the kind of collections acquired by
libraries. The “technological transition from scroll to codex” is an early example. 109 This
format “supported easier information retrieval” due to its “more navigable interface”. 110 Ease
of access was thus one of its advantages, alongside greater capacity and portability. 111 These
and other technologies of information optimizing library functioning will feature in the
analysis below.
2.1 Origins: ancient libraries
Libraries arose at the beginning of recorded history. 112 Writing, a “key feature of civilization”,
started in Mesopotamia as an early form of bookkeeping on clay tablets. The records
contained documents on matters of daily life, such as bills, deliveries, receipts and court
judgments.113 These administrative files were stored so as to be available for reference. In the
course of time, their contents became more diverse: as well as factual records, they came to
encompass textbook materials or creative literature, including “lists of geographical names,
lists of gods, lists of professions, writing exercises, a number of hymns”. Casson contends that
these kinds of tablets likely belonged to the collection of a school for scribes (writers or
copyists), kept in its library for consultation.114
Consultation of the materials in early libraries therefore seems to have been open to only a
limited group of users. In part, this had to do with the nature of the collections: temple
collections were seen as sacred, while governmental archives, organized business records and
family papers were primarily directed at preservation for private purposes rather than
extensive public access. For instance, important religious writings which formed the “basic
cultural heritage” of a certain religion were preserved at temples. Only the highest temple
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officials had access to these writings.115 Still, as Harris argues, “[i]f these early records were
kept in an orderly manner, suitable for future use when needed, then they had all the earmarks
of a proto-library […]”.116
The initial library functions suggest that ancient libraries were indeed involved in organizing
and preserving written records, while access to the materials only later gained importance.
Libraries fulfilled the role of “main communicative link in both time and space”, provided
that the records were maintained for future generations.117 To that end, in view of the scarcity
of information sources, the materials were assembled, classified and maintained in one place
– the library.118
The collection policies of ancient libraries naturally varied per library, but the acquisition and
organization practices of the Library of Alexandria provide a notable example. At first, the
collection development was based on the principle that the Library should acquire every title
in Greek. This was soon extended to the most significant works in other languages as well.119
Therefore, it has been argued that the Library had universal aspirations: it aimed to collect
“everything” to form a “repository for the accumulated knowledge of the human race”. 120 To
realize that ambition, no stone was left unturned: materials were added to the collection “by
theft, by coercion, by force, and by actually buying them”. 121 The Library would interact with
book collectors and dealers, yet it was also the case that texts were borrowed from Athens and
copies returned instead. Moreover, the Library was notorious for sending representatives to all
ships that entered the Alexandrian harbor. Their content was checked, and books were seized
to be copied. Again, the Library would keep the originals. This practice yielded not only
classic literature and poetry, but also materials such as “cookbooks, magic books, and
oddities”.122 Older works were preferred because of their assumed authenticity, which suited
the Library’s envisaged “key function” to serve as a “repository of trustworthy copies”. 123 In
this regard, an Athenian decree that was issued around the same time is worth mentioning:
leaving aside the inevitable errors that would occur in copying by hand, willful changes to
classic texts were forbidden by law. Each version had to duplicate the original meticulously,
hence authoritative exemplars of the works were kept on file in the ‘records office’ for
purposes of comparison.124 These official, public collections of manuscripts should assure
access to accurate texts, since the original authors’ choices were vital for the literary value of
poems and plays.125 Clearly, the copying took place without the consent of authors, but, as
Casson notes, “we cannot call it ‘pirating’ since throughout ancient times such things as
authors’ rights, royalties, and similar matters were totally unknown”.126
In addition to a collection policy, something else was necessary to effectuate the Library of
Alexandria’s desire of being a universal library: the works had to be made findable and
accessible. Especially since the size of the collection kept increasing, readers needed help in
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locating the works.127 The first attempt to manage, classify and order the collection was
initiated by Zenodotus, who divided the Library’s holdings into categories according to their
content. Within the categories, the works were roughly arranged alphabetically by author by
the first letter of the name only. It is currently believed that a tag with metadata concerning
the author, title and subject was attached to each scroll.128 This system was advanced by
Callimachus: he compiled a catalog of distinguished Greek works in the Library’s holdings. It
was actually more than a catalog as it also provided information about the authors and their
works.129 Present-day scholars consider this register as a “vital reference tool” because of its
comprehensive and systematic character.130 It assisted the library patrons in finding what they
were looking for. The Library thus collected, organized and maintained materials for the
benefit of a group of users – namely scholars and, by way of its smaller daughter branch, the
general public. From these characteristics, Phillips gathers that the Library of Alexandria can
be regarded as a library in the “modern professional sense of the word”.131 More specifically,
the Library seems to have functioned as both an academic and a public library. It furthermore
employed sophisticated technologies of information, which would only further advance via
medieval manuscripts as will be discussed next.132
2.2 Monastery and university libraries in the Middle Ages (fifth – fifteenth century)
On the whole, however, the transition period following the ancient age and its wealth of
libraries had a different character: due to events such as barbaric conquest, war and disease,
society “collapsed into” the Middle Ages. This era was characterized by a cultural decline,
which was expressed in the deterioration of books and libraries.133 Texts were lost, literacy
waned, and intellectuals fled. Marked as “one of the darkest [periods] in the history of culture,
books and libraries”,134 medieval manuscript collections were small and closely guarded.135
Nevertheless, it has been observed that, during the Dark Ages, monastic scribes protected
“countless classical texts and scriptural commentaries, preserving the flame of literacy
[…]”.136 Thus, “the links with the past were never totally lost”.137 Despite the secluded
character of monasteries, innovation was still fostered. As Wright phrases it: “[…] the Dark
Ages were a period of mutation and drift. Across Europe this seemingly regressive period
provided fertile ground for a series of new technologies that would soon begin to take
shape”.138 It was the virtue of the libraries of that time, which were initially connected to
monasteries and later to universities.
Monasteries, small, religious communities that spread over western Europe at the close of the
fourth century, each valued libraries and books differently. Some monasteries would
progressively engage in copying and distributing manuscripts, while others collected, yet
cherished, only a few books; and still others might initially not have owned books at all.
Generally, however, monasteries served as centers of learning for their residents. In the
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literature, a recurring remark in this regard is that “a monastery without a library is like a
castle without walls”.139 At the same time, books were costly and mostly regarded as too
valuable for individual monks to own. Yet, under certain conditions they were available for
reading, making them “flowers from the walled garden”.140 Despite the differences among the
orders, Harris notes that Umberto Eco’s novel, The Name of the Rose (1983), gives modern
readers a good impression of the monastic library. Connected to the scriptorium, it was a
place where monks copied and illuminated manuscripts. A librarian supervised their access to
the materials as a “keeper of the books”.141
The name of Cassiodorus recurs in scholarly descriptions of monastery libraries, due to the
unusual case of his monastery, which he founded away from the power struggles between
religious and secular leaders. Its library and scriptorium collected and copied both religious
works and Roman literary heritage (around the year 540).142 Cassiodorus focused on
preserving the most authoritative ancient texts and preferred to insert warning signs into
“doubtful passages” rather than censor them. In this way, he contributed to securing “writings
condemned by the Church”.143 He did not see his library solely as an archive, but wanted the
monks to actively acquire knowledge, contrary to the generally strict rules on the use of books
of that time.144 The literate monks worked on a copying and translation program on which
Cassiodorus, typified as a “strict literary constructionist”, imposed a “high standard of
exactitude and consistency”. The accompanying “quest for efficiency”, due also to the
scarcity of materials, instigated “new techniques for book production”, such as new binding
techniques and a mechanical lighting system which enabled work through the night.145
Cassiodorus is further known for his own writings. For instance, he compiled a treatise on the
rules of spelling to ensure the accuracy of the copyists’ work. 146 More fundamentally, he
wrote on the organization of knowledge in his Institutiones, which classified the “growing
body of works now in his charge”. His proposed ordering scheme is said to have served as the
foundation for library catalogs to come.147 In addition, this work is denoted as an
encyclopedia (ordering and explaining “all of sacred and secular thought for the benefit of the
monks”)148 and as a “guidebook for everyday living in a monastery” (including instructions
on “how manuscripts should be handled, corrected, copied, and repaired”, alongside an
“annotated bibliography of the best literature of the time”).149 Around the same time, St.
Benedict also issued rules on life in the monastery, which gave prominence to reading and
copying of books.150 Books to be copied were also borrowed from other monasteries, or
monasteries agreed on copying works for each other’s collections as early forms of
interlibrary lending.151
As libraries grew, monastic librarians began recognizing the need to keep better track of their
assets. The methods for listing books ranged from chronological to categorical. According to
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Wright, monks became “increasingly interested in questions of librarianship: Which texts
should they acquire, and how should they be organized?”152 They drew inspiration from the
work of Cassiodorus. Their acquisitions included catalogs of other monasteries, through
which works could be located. Inventories of the library holdings, which were made as a
precaution with regard to valuable works, also contributed to the collection.153 Works were
ordinarily lent to members of the monastery community only. If, occasionally, they were lent
to outsiders, some kind of deposit was required, be it another book of equal value, or
money.154 It so happened that, outside the monastery walls, “reading was an almost entirely
lost art”.155
The growth of the collections was also reflected in the libraries’ physical modes of operation,
which held true for monasteries as well as the cathedral libraries that had sprung up. For
instance, books were first kept in book chests, then in book closets and small rooms and
finally in separate library buildings.156 Further, the books used to be kept on lecterns “sloping surfaces” on which readers could rest the books they were working with. The books
most used were chained to desktops and later to shelves. The lecterns were replaced by
double-faced book cases with broad shelves at consultation height for efficiency reasons.
Eventually, this led to the “wall system” housing books on shelves against the library walls.
This way, more books could be studied simultaneously at reading tables.157 Other devices “to
make the books more readily available” were the “book-wheel”, allowing the consultation of
up to a dozen different volumes without changing position, and the “circular desk”, which
represented a similar idea, but readers had to walk around it. 158 The number of books
remained limited by the amount of shelf space available.159
In sum, monastery libraries had moved from being “mere in-house lending libraries stocked
with a narrow selection of works”, to gradually “becoming research libraries” which resorted
to “interlibrary loan to expand their holdings”.160 Even so, cathedral libraries, and their
educational purposes, became bridges, chronologically and culturally, between monasteries
and universities. As cathedral libraries grew and universities developed, monasteries declined
and their cultural significance faded. Their importance continued for varying times in
different countries.161 One of their “most vital cultural services […] throughout the Middle
Ages” lay in the preservation of pagan literary works by copying the texts from decaying to
more permanent materials, notably parchment.162 But, as Harris indicates, libraries can only
be a “great cultural influence” if they are used. The emphasis thus needed to shift from mainly
preservation of cultural heritage, to also including access: “their doors must be open to large
numbers of scholars and students so that the information contained in their volumes can be
disseminated to the largest possible proportion of the population”.163
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This was to a certain extent achieved by medieval university libraries, which “not only
[preserved] heritage of the past but also [opened] it up for general use”.164 Universities have
their roots in cathedral libraries but did not develop at the same pace everywhere. Often, they
commenced as student and teacher associations. Both groups organized themselves to
“regulate their activities and secure recognition of their rights and privileges”. These
collective entities were called universities – from the Latin word universitas.165 The
universities did not initially have libraries as such, because of their gradual emergence. The
teachers had small collections of books which were occasionally lent to students, who also
copied the lectures. However, the need for books for the students increased. Initially,
textbooks were provided by professional scribes who acted as rental libraries. This book trade
was regulated by the university authorities to ensure that the texts of the books sold or rented
were authentic. Public libraries were a “secondary growth” to this trade. Apart from the stock
of the book sellers, those of student groups probably constituted early libraries. Later on, the
separate colleges had their own libraries.166
These types of university libraries were quite small before printing gained momentum.
Nonetheless, they rapidly collected books, in the case of early college libraries mostly through
donations and purchases enabled by funds rather than copying. The contents of the university
libraries varied, but were usually religious and classical works in Latin, later complemented
by philosophy, mathematics, medicine, astronomy and law. These contents were listed in
catalogs, either alphabetically or categorically. One selection criterion was that they were “of
suitable value and utility”.167
The Sorbonne Library in Paris offers a noteworthy example of a university library. Its
organizational pattern is said to have been followed in later European universities. According
to its rules of use, books were not to be taken out of the building. If they were brought to
another room, they had to be returned before the end of the day. The most valuable books
were chained to the shelves however. At a certain point, the library collection was split into a
permanent reference section on the one hand and a segment of lesser important works which
were available for dissemination. The former is referred to as a “public” library which
facilitated study in its reading room, the latter is called a “private” (or, according to Lerner, a
“secret”) library, which was open to members of the institution of which the library was part.
Members could lend or copy books, others could consult them on the premises.168
Due to the accumulation of books, some practical considerations had to be made, for instance
regarding more efficient use of space. In addition, the need for mass production of texts for
colleges and universities impacted the methods of book production. The copies had to be as
cheap and efficient as possible, requirements which were expressed by the use of “[t]hinner
parchment, smaller pages, cramped writing, […] abbreviations, more modest (and more
portable) bindings”. As Lerner writes, the employment of these methods served practicality
interests. Thus, paper was used as a cheaper substitute for parchment, therefore enabling
multiple copies. Such books eventually found their way into libraries.169

164

Harris 1995, p. 107.
Harris 1995, p. 108–109; Lerner 1998, p. 83.
166
Harris 1995, p. 109; Ettlinger 1993, p. 575.
167
Harris 1995, p. 113–114.
168
Harris 1995, p. 110. Cf. also Battles 2003, p. 76; Lerner 1998, p. 85; Ettlinger 1993, p. 575; Tolzmann, Hessel
& Peiss 2001, p. 47.
169
Lerner 1998, p. 86–89.
165

~ 41 ~

Chapter 2 – Libraries: origins, development, mission and functions
All in all, the core business of university libraries consisted of the maintenance of the books
for use. In this sense, they have been called “the earliest modern library”. According to Harris,
“[f]rom the universities and their modest book collections came the learning that was to pave
the way for the Renaissance in western Europe”.170 Yet, it has been argued that “[w]hile the
advent of mass printing would accelerate the transformation of Europe’s information
infrastructure, the seeds of change had already been planted inside medieval monastery
walls”.171 The following statement thus summarizes the role of libraries in society so far: “[i]f
it was the monastery libraries that preserved knowledge for 1,000 years, it was the university
libraries that put that knowledge to use and, in doing so, ushered in the modern era and
heralded the end of the Dark Ages”.172 In a similar vein, Ettlinger insists that the increase in
book production and literacy at the end of the Middle Ages signified “the beginning of the
new learning of the Renaissance”.173
2.3 Renaissance libraries and the printing press (fifteenth - seventeenth century)
It has been stated that “[t]he history of the Renaissance is inseparable from the history of its
books and libraries”.174 This is probably because the Renaissance is known for a renewed
interest in ancient history, literature and art, which placed new demands on books and
libraries.175 They were seen as imperative for “early modern intellectual life”. 176 As a result,
the kinds of libraries that existed during the Renaissance were diverse. Renaissance rulers
created extensive collections in private libraries.177 Furthermore, university libraries were still
prominent, since the universities founded in the Middle Ages had greatly expanded. Other
types were: religious libraries, which spread the ideas of the emerging reformed orders as well
as their opponents; Humanist libraries, which maintained the newly recovered ancient
manuscripts; and courtly libraries, which preserved the growing body of literature written in
common language, i.e. non-Latin.178 As we will see below, social and technological
developments mutually influenced each other over the course of this period, such as literacy
and the invention of the printing press.
Literacy surfaces as a common factor for the development of Renaissance libraries
irrespective of their type: according to Saenger, libraries reflected “a rise in the rate of
literacy”, meaning that more people “sought to use books and to avail themselves of
libraries”.179 An important note is in order, however: general literacy did not happen
overnight. For the greater part of the fifteenth century, a small class was literate rather than
the common people.180 It took a while for literacy to spread to all segments of the population.
Despite the library’s “very useful function” of “accumulating and cataloging” information,
Palfrey observes that its benefits at the time “were far from evenly distributed throughout
society”.181

170

Harris 1995, p. 115–116.
Wright 2007, p. 99–100.
172
Harris 1995, p. 116.
173
Ettlinger 1993, p. 572.
174
Saenger 1993, p. 708.
175
See on Renaissance libraries also: Thompson 2009.
176
Thompson 2009, p. 4520; Tucker & Goedeken 2009, p. 2082–2083.
177
Weil Arns 2009, p. 3282.
178
Saenger 1993, p. 708.
179
Saenger 1993, p. 708.
180
Cook 1996, p. 69. Wright 2007, p. 105.
181
Palfrey 2015, p. 24–25.
171

~ 42 ~

Chapter 2 – Libraries: origins, development, mission and functions
This does not alter the fact that, ultimately, access to books was no longer reserved to the
elite. Society had already become increasingly “document-centric” again at the end of the
medieval era. The reemergence of writing served record keeping and commercial
arrangements just as in ancient times. In Wright’s view, information technology was once
more “driving cultural change”. He indicates that “writing exerted growing influence over
people’s lives”, and that “one need not be literate oneself in order to be affected” by written
rules. It means that “literate civilization is not necessarily predicated on mass literacy”.182 The
groundwork was thus laid for “the first rumblings of social and political transformations that
would reverberate for centuries”. As Wright acknowledges, “[w]hile the changes that swept
Europe […] arose from a complex web of causes and conditions, the new technologies of
writing played an important role […], fostering a period of turmoil that would reach an apex
during the Gutenberg revolution”.183 As a literate public would eventually consume and
demand books more and more, while production could hardly keep up, “[c]onditions were
ripe for a technological breakthrough”.184
Indeed, the gradually increasing demand for books was reflected in improved and more
efficient methods of book production, as it had been in the Middle Ages. At that time, an
innovative process of replication had been the “punch-transfer” technique: the illustrations in
model copies were punctured, dusted through with powder, and then the dots were joined.185
In the Renaissance, advances in technologies for book production focused on enabling
simultaneous copying of the same manuscript, such as by subdividing it into parts. This
served both the production and control on the textual uniformity, quality and accuracy.
Another novelty to speed up the production of cheaper and standardized books was
imposition: “texts were written on uncut quires before folding and thus out of narrative
sequence, in a manner similar to the uncut pages produced by later printing presses”. A
further change was the use of cursive handwriting in books, which required less liftings of the
pen as letters were written in a joined flow, thus expediting the process. Moreover, a major
development in lowering the cost of books was the use of paper.186
Yet the most remarkable technological innovation of the Renaissance was undoubtedly
Gutenberg’s movable type printing press (around 1444). This development in the book arts is
believed to have influenced the flourishing of libraries significantly, as it enabled the easier
production of books at lower cost, increasing their production and dissemination.187 A
common perception is that the arrival of the printing press constituted an “engine of
democracy, modern scholarship, and individual expression”.188 Yet, again, caution is required
when assessing how the use of the printing press unfolded. For instance, its impact took more
time than is often realized, though scholars diverge in opinion with regard to when its
significance started to be felt. In addition, Cook warns that the printing revolution should not
be taken to signify “a single technology being the sole cause of rapid and far-reaching social
change”.189 Other factors in this regard are literacy – “the ‘common man’ needed to be able to
read” – and the availability of paper, since “bringing the printed word to the masses required a
medium to print on which was available in quantities and at a cost amenable to ‘mass
182
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distribution’”. According to Cook, “[n]either of these requirements” were achieved in 1500.190
Paper production still depended on scarce supplies of materials, and the printing press was
initially used to manufacture ‘Gutenberg Bibles’, which were works of craft that took several
years to produce. They were meant to still look like manuscripts, a practice which has been
described as “the conservative use of an innovative technique for the mechanical production
of manuscripts” rather than “the exploitation of a revolutionary technology”. As only two
hundred copies of this Bible were made, they were not intended for distribution to the
masses.191 This example aside, printing was faster and less expensive than manuscript
copying, which fostered the availability of texts and individual titles in literate communities.
The point is thus that the spread of printing did not immediately lead to “a broad social
revolution in literacy and learning” and “access to the world of learning for the masses”.192
That attention for equality would occur at the end of the Renaissance, marking the shift to the
Enlightenment era, which is central to the next section.
First, however, as well as the impact of the printing press on society, its significance for the
content of libraries should be briefly elaborated, given the focus of this thesis. The invention
of printing coincided with the growing demand for uniform books, which would lead to
standardized collections. Taking this one step further, it has been argued that this led to
standardized catalogs as well, and even to a ‘corpus’ of cited literature. This benefitted
accuracy. But it also meant that works that had evaded the press for some reason fell into
oblivion. What had been printed thus came to determine “the tradition of learned
discourse”.193 As Eisenstein observes, this did not prevent the spread of inaccurate
knowledge. Though scholarly libraries were rapidly enriched, their contents were only sorted
out later.194
This side of the printing press has certain censorship connotations. These are even greater in
other respects: the impact of the press on book production and libraries in the Renaissance
notwithstanding, it has been stated that “[f]or all its positive byproducts […], the history of
the printing press turns out to be far less rosy than we might imagine”. That is, the printing
press was also a “disruptive” technology which triggered conflicts. 195 As indicated, the
printing press was immediately employed as a means for the rapid spread of ideas via
pamphlets during the Reformation. In this sense, the printing press did constitute a means of
mass communication after all. It facilitated the spread of political expressions.196 The other
side of the story however is that the presses became the subject of control by the (religious)
authorities, who managed and suppressed the circulation of information. Certain religious
writings were listed as banned books; this list was periodically updated, and one potential
consequence was book burning. It indicates the historical role of ‘copyright’ in suppressing,
rather than promoting, freedom of expression and speech.197 At one point, no book could be
published and sold without prior authorization, irrespective of the exact contents.198 It spurred
the emergence of black markets for forbidden works.199
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Though book production became controlled by printing privileges as “systems of
prepublication censorship” or “state-licensed monopolies, sanctioned by religious
ideologies”,200 these also served another goal: the operation of the printing press necessitated
significant investment by printers. Logically, printers wanted certainty regarding recovery of
the costs. Therefore, they were granted printing privileges, which authorized them to
exclusively print a certain work for a set period in a particular place, and thus enabled them to
profit from the work. The resulting practice of founding “great publishing empires” occurred
throughout Europe.201 Since the privileges were exclusive reproduction and distribution rights
for a limited period of time, enforceable by fines, they have been called the forerunners of
modern copyright law.202 But there are also obvious differences – privileges were favors
granted by the authorities without fixed statutory criteria, aimed at publishers instead of
authors, and with regard to the tangible exemplars of a work rather than the intellectual
creation as such.203
Toward the end of the Renaissance period and into the next era, another type of library
developed out of royal collections or large private collections: national libraries. 204 These
were tasked with the collection, organization and preservation of national cultural heritage
and had educational functions.205 The Bayerische Staatsbibliothek in Munich is an example of
an early national library in Germany, dating back to 1558,206 while the Dutch Royal Library
was ‘only’ established in 1798.207 Later, the collections of national libraries expanded as a
result of early copyright deposit laws, which enabled the maintenance of accurate copies for
the library itself, hence fulfilling their long-term access purposes.208 For instance, in the US,
the Copyright Law of 1870 mandated that two copies of any copyrighted work had to be
deposited in the Library of Congress.209
To conclude, not only changes in techniques and technology, but also intellectual and social
changes affected the “physical appearance and content” of Renaissance books and libraries. 210
University libraries remained the largest libraries during the Renaissance. They enabled free
consultation of the collections for “even the poorest students” and were therefore “the early
Renaissance forerunners of public libraries”.211 Other library collections also benefitted from
the invention of printing. Harris even asserts that printing
“may be said to have given birth to modern librarianship, in the sense that the everincreasing size of library collections made possible by the printing press stimulated the
emergence of a profession charged with the responsibility of organizing and directing
these at one large, complex, and valuable national resources”.212
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Modern libraries arose in the course of the subsequent age, the Enlightenment, which will be
discussed next.
2.4 The Enlightenment and the rise of modern libraries (seventeenth - eighteenth century
and further)
Libraries during the Enlightenment
The Enlightenment era can be considered ‘just’ another historical period, but more
significantly, it refers to “the set of philosophical and political principles that emerged from
this period in history”.213 The principles revolve around “scholarship and research, the
increase of knowledge, the belief in the benefits of science and education, and the right and
even obligation to publish scholarly findings”. Taking this one step further, these principles
should be “democratized”, i.e., brought within reach of everyone. In this sense, libraries are
an important pillar of the Enlightenment, at least from a Western perspective:214 academic
libraries “collect, organize, preserve, and within limitations disseminate scholarly knowledge
and the human record”, while public libraries have a mission in “making knowledge (or
information) more available to people”. Enlightenment then fosters “the creation of
knowledge and its democratic dissemination to prepare autonomous citizens of a democratic
republic, as well as the improvement of their lives in various ways”. 215 Interrelated values that
therefore recur in scholarly literature on the Enlightenment are universality, equality, liberty
and freedom (of thought and expression), related to the principle of democracy. 216 Again,
societal advances and debates prove to be instrumental to the development of libraries. Apart
from consequences for libraries and their public of readers, the Enlightenment was
characterized by discussions on the position of authors.
The increased output of books, together with renewed interest in study and learning,
accelerated intellectual life and contributed to the expansion of most libraries. Broadly, two
types existed in the build-up to the Enlightenment: 1) private collections of wealthy people;
and 2) libraries established to support educational, religious or governmental institutions.
Books were no longer chained up, but access was still confined to an elite group during
limited hours.217 Nevertheless, attention for the growth and success of libraries rose. Scholars
felt that libraries should have “large, organized collections”. Though books were still valuable
and “hard-to-discover” items, librarians, described as “individuals highly informed about their
wares and the desires of their patrons”, were apparently “looking for materials everywhere”,
and libraries would eventually “allow greater access to books for a wider segment of the
public”.218 Due to the increasing diversity of printed materials, “someone – the librarian – had
to collect, organize, retrieve, and preserve them for general use and posterity”.219
A notable example of such a (scholar-)librarian is Frenchman Gabriel Naudé, who, halfway
through the seventeenth century, wrote a treatise on the systematic collection, organization
and arrangement of libraries: in his view, books had to be valued for “their content – rather
than for their beauty or rarity”. They had to be organized by subject. Furthermore, they had to
213
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be “readily available” for the scholarly purposes of users who lacked sufficient resources for
building their own libraries.220 Perhaps more famous is Naudé’s conception of a universal
library. Indeed, universality also marked the Enlightenment. In this spirit, Naudé envisioned
this library to cover all religions, philosophies, science and knowledge.221 According to
Bivens-Tatum, opening libraries to users marks an imperative step in achieving “the ultimate
universal library: a library with a comprehensive collection that is also accessible by the
people rather than just the rulers”.222 As selection remained necessary, “representative
universality” could be achieved by including in the collection “the best books on every
subject”. Different in this regard are the “partial” libraries which only contained literature of a
certain belief and “any non-threatening works” which confirmed that belief’s prejudices.223
On the other hand, Naudé also made the case that “[l]ibraries should even collect erroneous
and dangerous books, because these provide a contrast with better books, ‘like thorns among
the roses’”. People should be allowed to see them, as “educated, enlightened, unprejudiced
minds should read to learn and test their beliefs rather than just to confirm their prejudices”.
This line of reasoning confirms that intellectual freedom is a cornerstone of Enlightenment
thought. It is also a foundational value of academic and public libraries.224
Another influential seventeenth century thinker was John Milton from England, who
advocated the civil liberties of “free press, freedom of mind, freedom of conscience”.
According to Tucker and Goedeken, he thus “developed a theoretical framework for the
freedom of the reader and for the protectors of books and ideas as rightly oppositional to
forces of suppression”. They even go as far as stating that Milton “provided future librarians,
professors, readers, and authors with the conceptual tools necessary to argue for the free
distribution of printed materials”.225 Milton is also known for his theory on freedom of
expression as a mechanism for the discovery of truth: due to open discussion, people would
be exposed to a diverse range of views, which would eventually lead to the truth.226 This
again expresses the value of intellectual freedom, to which libraries and their role of
providing access to a systematic and diverse information offering have contributed, mainly
since the Enlightenment era. Access would come within reach of a larger audience as the
Enlightenment progressed.
With regard to readers, the degree of literacy spread further during the eighteenth century.
Once more, literacy “both fueled and reflected an explosion of print culture”, ranging from
books, newspapers and periodicals to political cartoons. Not only the size, but also the
diversity of the literary market thus increased.227 This time, the expanding information
offering would serve a broader audience, culminating in what Van Horn Melton denotes as a
literary public sphere.228 This partly resulted from calls to open up libraries more to readers:
“enlightened writers” criticized the “representational function” of earlier libraries and made a
case for broadened access, thus for actual use of the library. Subsequently, libraries began
“opening their collections to the outside public” more and more.229
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Another reason is that books remained expensive, so compensation was necessary. A number
of public library predecessors would consequently emerge in the course of the eighteenth
century. For instance, the US saw the rise of social libraries, which had objectives of
promoting access to information and self-education of users, and commercial circulation
libraries for recreational purposes.230 The social libraries (“also known as subscription
libraries” since members subscribed money to collectively purchase books) are believed to
have followed similar arrangements in Europe.231 Indeed, in Germany for instance, reading
circles and societies formed alongside commercial lending libraries, which provided
educational literature (fiction and non-fiction) to the middle classes.232 Reading groups
emerged in The Netherlands as well, as a result of civil emancipation, fostering access to
information. They did not have collections as such; instead, instructive books and recent
articles were read and discussed. Other eighteenth century initiatives included commercial
lending libraries, where works could be borrowed against payment.233
With regard to writers, whose role was essential for book production, the Enlightenment
witnessed a “rise of the author”: authors came to be perceived as the intellectual creators and
owners of their works. Compared to the printing privileges described previously, this led to a
shift from publishers to authors as the beneficiaries of the rights involved.234 Authors had
already had the right to decide on the first publication of their unpublished works, but as soon
as they handed over the manuscript for publication, they transferred the control over the
publication and making available of the work.235 That arrangement was changing, but, during
a transitional period, still evoked questions with regard to who ‘owned’ the rights to a text.
The quarrels led to seventeenth century plagiarism disputes between writers and printers (and
between printers themselves), which “became increasingly common despite (or because) of
the difficulty of defining intellectual ownership”. These cases have been connected to notions
of individualism, self-consciousness, originality and the author as ‘genius’.236 On the other
hand, in an early plagiarism case between two printers, the defense of the accused printer was
that “the spread of knowledge was a benefit to mankind”.237 Interestingly, this argument is
relevant to the goals of both copyright law and libraries. But it also shows that the emerging
concept of proprietary authorship led to a tension between the Enlightenment notions of
property rights and control versus norms of access and openness. 238 The partly converging,
partly conflicting interests and societal developments which arguably contributed to the
concept of literary or intellectual property, can thus be summarized as “the commercial
interests of publishers, a new sense of self-determination among authors, the increasing
acceptance of Enlightenment theories of the origins of knowledge, and the widening concern
of governments to ensure the advancement of the public good”.239
In my view, the previous discussion shows that libraries and copyright law have a shared
history of ideas which came clearly to the fore in the Enlightenment, since the interest in the
spread of knowledge influenced the development of both. As Hesse also indicates, the
“mission” of the Enlightenment concept of intellectual property was connected to the
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circulation of thought and the free dissemination of knowledge among the citizenry as well as
the dismantlement of “commercial monopolies” in this regard. She maintains that this mission
remains of importance for “democracies in the future”.240 Further, copyright scholars have
identified Enlightenment values in copyright law which again can be regarded as relevant to
libraries as well. Samuelson for instance points at the copyright clause in the US Constitution,
which “empowers Congress to promote the progress of science and the useful arts” by
securing certain exclusive rights for authors regarding their works.241 Netanel cites the “robust
public debate essential to an enlightened citizenry” and “copyright’s acknowledgement of the
value of individual expression”, which, among others, rests on the “Enlightenment ideal of the
selfexpressive, morally responsible, and transformatively potent individual”. 242 In this view,
individuals have been empowered to think for themselves, beyond established authority and
traditional perceptions. It is clear that libraries have a role here. Library scholars in turn
maintain that values such as equality, access and freedom of thought were shaped during the
Renaissance, developed during the Enlightenment and led to the establishment of public
libraries – again, from a Western perspective. Before discussing current libraries and their
functions in more detail therefore, this section first turns to the circumstances which spurred
the rise of modern libraries.
Traces of the Enlightenment in the establishment of modern libraries
It has been argued that “[t]he mass democratization movement in the nineteenth century
changed the field of libraries forever”.243 The nineteenth and early twentieth centuries
followed a period in which the “idea and reality of social equality had changed”. The
expanding notion of social equality led for instance to the introduction of public education. 244
Social responses were also required as many moved from rural areas to the city in the early
nineteenth century. Among others, the use of “tools of self-enlightenment” was stimulated,
which included the distribution of literature and the establishment of public libraries.245
In the US for example, calls for universal literacy resulted in mandatory school attendance as
well as a demand for more publicly funded libraries. The government consequently invested
in public libraries, which were typified as “people’s universities”. It signifies that these
libraries were open to all: they were envisioned as contributing to the democratic ideal of an
informed public. Their main task consisted of fostering self-education, which was dependent
on organized and “high quality collections” and personal assistance in their use.246
In a similar way, it has been argued that nineteenth century political, social, economic and
intellectual developments were reflected in German library history. Libraries had to respond
to the rise of “middle-class information needs”. New printing techniques and the availability
of paper made book production cheaper, hence increasing their availability.247 Further, also in
Germany, the idea of general education was connected to the foundation of libraries. But it
was due to the influence of the US public libraries that the concept of a “publicly accessible
library for all gain[ed] acceptance”.248 In this period, the German library sector acknowledged
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that libraries needed to cooperate among themselves in order to meet user needs and to
optimize the use of new technologies.249 It was further argued that patrons had to be provided
with “free and open access to good literature”. On the other hand, a role was seen for
librarians to provide individual guidance on the use of the collection.250
In The Netherlands, eighteenth century reading groups had developed into “public reading
rooms for the ‘less well-off’” (nineteenth and twentieth centuries). As a “precursor of the
public library system”, reading rooms aimed to develop the lower classes and ensured that
access to information was no longer reserved to the elite or to specific groups (such as
scholars).251 Public libraries appeared next (early twentieth century). The Dutch social climate
was reflected in the organization of libraries, so general and confessional libraries existed
alongside one another. Their traditional missions reflected similarities: to be an institution
providing access to information and culture for all classes in society with the pedagogic
objective of elevation of the people, which reflects the Enlightenment ideals. Guaranteeing
freedom of information was an accent which formed in the course of the twentieth century.252
In conclusion, Enlightenment values are said to still underlie library functioning. 253 The
Enlightenment ideal of a universal library is also as relevant as ever, given its goals to
“collect, organize, and make accessible the world’s knowledge for the enlightenment of those
who use the library”. This should ultimately enable “everyone in the world to be able to find
and access every human document or form of information ever created any time and from any
place”.254 Early visionaries have prophesied the advance of networked information spaces for
decades.255 The next section features examples of such ideas, alongside changes in library
functioning due to the rise of automation in library practice. For, as Wiegand writes, in the
course of the twentieth century “[a] contemporaneous yet coincidental development – the
growth of computer technology and accessibility – combined with this new impetus to launch
libraries into the new Information Age”.256
2.5 Automated libraries and digital libraries in the Information Age (twentieth – twentyfirst century)
At the end of the nineteenth century and into the twentieth century, libraries advanced once
more alongside technological and societal developments: the industrialization had
revolutionized the manufacturing process of the written word. As a result, “mechanical
presses were stamping out thousands of pages an hour”, producing books in “mass quantities,
catering to a growing market of newly literate readers”.257 As a result, “[b]ooks became
industrial products, even commodities” and libraries were “transformed into industrialized
institutions”.258 As libraries had previously operated on a fairly small scale basis, they could
hardly keep up with the increased influx of works, to which their catalogs had to be adjusted
in order for each book to be findable for the reader. More efficient ways of processing works
were thus called for, ushering in the era of automation and digitization.
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Library automation and early signs of online libraries
Initially, the adaptation of library operations to the technological advances was manifested in
different stages of library automation. Automation has been defined as “the application of
computer and communication technologies to traditional library processes and services”. 259 In
the discussion of factors for library development above, I identified technological progress as
one of the factors influencing library growth. Incentives for library automation consequently
included improved information processing (think of book circulation and catalog
maintenance, which provided “more flexibility for accessing individual records”), service
provision and resource sharing; cost savings; and optimization of the library’s role in the
information society. Thus, automation is generally not an end in itself, though Reynolds calls
it a way for libraries “to portray themselves as playing an integral role in the information
society and to keep pace with the norms and customs of the user communities”.260 As Gorman
indicates, “[l]ibraries have always been interested in and engaged with technology”, both to
support their internal operations and to employ new forms of communications technology to
better serve their users.261 A brief overview of the history and evolution of communications
technology will help us understand its impact on libraries.262
Various writers classify the stages of library automation in divergent ways, but central threads
can be identified, such as the increasing role of computers in library practice. Libraries are
indeed called “early adopters of computers”.263 Each phase suggests an “ongoing interaction
between technologies, purposes and applications”,264 while new technologies might
supplement and enhance the old.265 The broadest classification of automation phases would be
that of the pre-computer era (first half of the twentieth century), the offline computerization
era (1960s-1980s) and the online computerization era (on a small scale from the late
1960s/early 1970s onwards and more widely from the 1990s).266 These ‘overarching’ periods
can be concretized by further distinctions,267 yet for the purposes of outlining the use of
technologies in libraries, this overview suffices. It makes clear that technological progress in
the pre-computer era mostly benefitted library operations. As indicated, circulation
procedures were improved by punched card technology, which gradually replaced card
catalogs.268 Also, microphotography emerged, a method of miniature photography which
permitted the reproduction of print documents onto film, mostly for storage and preservation
purposes. However, further advancement of reprography techniques impacted the
dissemination of knowledge as well.
Most notably, the photocopier became a “low-cost instant” substitute for user copying by
hand from the 1960s onwards,269 when libraries entered the offline computerization era. In
that period, the circulation process was computerized, hence further enhanced. In addition,
libraries exchanged bibliographical information. Their collections were thus extended to
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material housed by other libraries, due to the creation of a union catalog. It turned local
collections into a “node” in the national (and even international) network of collections,
which facilitated interlibrary lending.270 Gorman calls this “a true library without walls before
‘virtual libraries’ were dreamed of”,271 which is not entirely true as the discussion of early
digital library visionaries below will show. But it indicates that user access to materials was
increasing, especially since libraries began more and more to “acquire and gain access to
electronic documents of all sorts”.272 Full text documents were soon no longer delivered
solely by mail – libraries took an interest in fax transmission. They also experimented with
communicating digitized information via shared online systems. In the 1970s for instance,
“online interactive capabilities” became a reality, meaning that libraries could access a variety
of databases “through telephone lines”. Access was not yet open to the public at large:
specially trained librarians conducted online searches for users, who were responsible for part
of the cost of the information retrieval.273 Direct user access increased in the 1980s due to the
“remarkable revolution in information access” with the development of CD-ROMs, which
users could consult locally in the library. More efficient information sharing was also
achieved due to integrated library systems, such as online public access catalogs, which
allowed users to access the library’s bibliographic records themselves, including remotely.274
Only at the end of the 1990s, however, did the significance of what had become the internet
become clear for librarians, namely “its potential to foster fundamentally different ways of
seeking and sharing information”. The online computerization era had obviously come to a
head, after the first “online library systems” had become available in the 1970s to benefit
“public service activities”, such as abstracting and indexing services as alternatives to print
indexes, which enabled key word searching, although the assistance of a specially trained
librarian was often needed to conduct such online searches. 275 The true impact of online
library applications thus mainly became felt when they were not merely usable internally, but
also available in a practical way to users at a distance. Consequently, not only the usage
possibilities of libraries increased in the online environment, but also the potential impact on
the interests involved given the intensified use of content.
Digital libraries: from theoretical concept to reality
In light of the foregoing, an evident outgrowth of the different stages in which technologies
entered library practice are digital libraries. However, although digital library initiatives have
proliferated since the 1990s-2000s, they were envisioned much earlier, in the first half of the
twentieth century. Their roots can be traced back to research on the organization of the
growing body of human knowledge.276 For instance, in 1934, Belgian bibliographer Paul Otlet
conceptualized a “new kind of networked, multimedia-rich information space”, where
documents would appear on screen, available for simultaneous consultation. Users would be
able to access databases at a distance by means of an “electronic telescope” which retrieved
“facsimile images to be projected remotely on a flat screen”. Further, users would be allowed
to annotate the relationships between the documents, and these connections would constitute a
“Universal Book”.277
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In a similar sense, American engineer Vannevar Bush envisaged the ‘Memex’ in 1945: an
electronic device for storing and consulting books. Bush argued that human knowledge was
growing in such quantities that society could no longer efficiently use it without technological
solutions for its organization and the delivery of information.278 He therefore made a case for
reinventing the library in the form of a ‘Memex’, a device which would constitute a private,
universal library where users could consult or store books mechanically. Other applications of
the mechanical library would include access at a distance and annotation options.279 As a
precursor of the World Wide Web, the Memex has contributed to the idea that library
materials will eventually be available online.280
Two decades later, Bush’s work inspired fellow American and computer scientist J.C.R.
Licklider to write on Libraries of the Future (from 1961 onwards). He proposed the
integration of libraries and computers.281 Still concerned with the increasing volume of
scientific publications, Licklider’s team examined how technology could address this
problem. With the use of computers expanding at the time, the research set out to explore
their potential. As printed books were seen as unsuitable for storage, organization and
retrieval, libraries and computers had to be integrated as a device to transmit information.
This way, the study aimed to respond to user expectations, which ranged from options to
annotate content, to availability of information beyond place and time.282 In spite of proposing
access at a distance, making information accessible “to anyone, anytime, anywhere”, Stefik
has observed that Licklider’s research did not address copyright issues. The study mostly
focused on the technological perspective for disseminating information instead of the
“considerations related to creating knowledge in the first place”.283
And now, ‘digital libraries’ are a reality. They are the subject of scholarly and professional
interest.284 From a professional perspective, national, public and academic libraries are
participating in digital library consortia such as Europeana and the Digital Public Library of
America, which were mentioned in Chapter 1. A Dutch example is the Nationale Digitale
Bibliotheek (National Digital Library), a formal collaboration between public libraries and the
Royal Library since 2014. The aim is to provide digital access to the public by collectively
coordinating a digital infrastructure, which should ensure coherence between the local
physical collections and the national digital collection. The National Digital Library gives
access to the collections of Europeana as well.285 So does the Deutsche Digitale Bibliothek
(German Digital Library) in Germany, a central national portal which brings together content
from German cultural and scientific institutions in order to “offer everyone unrestricted
access” to their heritage in a “democratic knowledge society”.286
Yet, despite the ubiquitous use of the term ‘digital libraries’ and its practical manifestations,
the concept is ambiguous. From a scholarly or theoretical perspective, its meaning differs
depending on the research community that describes it, such as library and information
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scholars or computer scientists,287 let alone legal scholars. As Cleveland indicates, “the word
‘library’ has been appropriated by many different groups”.288 Borgman makes a distinction
between the views of researchers, who regard digital libraries as “content collected on behalf
of user communities”, and practicing librarians, who consider digital libraries “institutions or
services”.289 According to Lynch, the term ‘digital library’ might obscure “the complex
relationship between electronic collections and libraries as institutions”:290 one option to
approach the definition of digital libraries (from an LIS perspective) is to regard electronic
works as yet another type of material which libraries deal with, as organizations that “acquire,
structure, provide access to, and preserve information of all kinds”. Libraries then become
interactive rather than passive organizations, which is reflected in new “organizational and
access services” they offer users. Yet another dimension (prevalent in computer science) is to
call “new networked information resources”, such as databases, digital libraries as well.
Lynch regards them as different from library collections, though they may become part of it.
In this example, the same terminology is used to denote different, but related concepts. 291 To
echo Schwartz therefore, it is an “understatement” to say that the term means different things
to different people: she identified no less than sixty-four definitions.292 These range from
strict to looser characterizations. An example of a strict depiction would be:
“Digital libraries are organizations that provide the resources, including the
specialized staff, to select, structure, offer intellectual access to, interpret, distribute,
preserve the integrity of, and ensure the persistence over time of collections of digital
works so that they are readily and economically available for use by a defined
community or set of communities”.293
It evokes connotations of the digital counterpart of ‘traditional’ libraries. By contrast, as a
loose interpretation of digital libraries, Schwartz cites
“A digital library is a distributed electronic collection that covers virtually all fields of
human endeavor including art, music, medicine, science, movies, videos, books,
product literature, newspapers, brochures, and catalogs”.294
This definition focuses on the digital character of the ‘library’ or its collection rather than on
its concrete functions. Still another definition, the version of Iglezakis et al., seems to be
broad in the sense that the aims of collecting, managing and preserving relate to “electronic
expressions of knowledge of any subject, type or format”. Yet it is delimited in its comparison
with the web: though much information may be found there, digital libraries are assigned
“some additional properties” that make them “even more useful: the information is more
structured, persistent, provides more searching options and a procedure for quality control and
acquisition, making it more trustworthy and valid”.295 The concise definition by Arms,
describing a digital library as “a managed collection of information, with associated services,
where the information is stored in digital formats and accessible over a network” conveys a
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similar sentiment of a systematically ordered infrastructure.296 As does Rubin’s conclusion
that digital libraries are “organized on computers, accessible over a network, and employ
procedures to select, organize, make available, and archive information”.297 The European
Commission has also denoted digital libraries as “organized collections of digital content
made available to the public”, with digital content consisting of digitized and born-digital
materials.298 These references to a structured mode of operation already hint at the added
value of libraries in relation to developments in the digital networked environment, which will
be dealt with in section 4. For now, it should be recognized that, in the context of this thesis,
the notion of digital libraries requires a certain delineation in order to enable the legal analysis
in Chapter 3.
A suitable starting point in this regard would be the connection that various digital library
definitions make between digital functions and conventional library institutions. As Schwartz
indicates, although advanced digital library projects “exploit the possibilities of a digital-only
world, working digital libraries for the most part support functions that closely resemble their
brick-and-mortar library counterparts, in slightly different guises”. 299 This means that the
functions of libraries, including public and national libraries, currently have a digital
component. This observation will be concretized in section 3 below. Here, it can be noted that
digital libraries in this sense are “knowledge enabling technologies” which make “the wealth
of material contained in libraries, museum[s], archives and any knowledge repository
worldwide available”.300 This qualification includes a link with traditional libraries, but leaves
open the option for a broader understanding. Digital libraries then amount to a “‘digital
library service environment’, i.e., a networked online information space in which users can
discover, locate, acquire access to and, increasingly use information”. 301 To the extent that a
connection with a physical institution exists, the library can better be called ‘hybrid’, which
refers to a “managed combination of physical and virtual collections and information
resources”.302 Inherent in the concept of a hybrid library is its systematical way of
functioning, namely as a “managed environment providing integrated and contextualized
access to an extensible range of information services independent of location, format, media
and curatorial domain”.303 The hybrid library is thus “a means of integrating the traditional
library with the digital library”, with digital elements initially augmenting rather than
replacing conventional libraries.304 As Arms concludes: “[t]he general wisdom is that, except
in a few specialized areas, digital libraries and conventional collections will continue to
coexist – that institutional libraries will maintain large collections in parallel with their digital
services”.305
The discussion of digital libraries is, in my view, therefore not about exhaustive or closed
definitions, but about identifying a list of main characteristics. These should complement the
traditional characteristics which libraries have shown over time, thus recognizing that the
concrete manifestations of the characteristics are changing. What makes a traditional or digital
library, or, somewhere in between, a hybrid one? With regard to digital libraries, Schwartz’
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analysis of multiple definitions indicates that recurring characteristics include: an underlying
logical organizational structure; incorporating learning and access; deploying both human
(“librarian”) and technological resources; providing free access (“perhaps just to the specified
community”); owning and controlling their resources; and having collections that persist over
time, are well organized and managed, etc.306 These features also follow from the definitions
mentioned above. In conclusion, for the purposes of this thesis it should be kept in mind that
this is not a book on digital libraries as such. Rather, the focus lies on the shift in library
functioning over time, with ‘libraries’ concretized by hybrid national or public libraries as
will be explained below.
Meanwhile, with the previous discussion of digital libraries, we have moved from library
history to existing library practice, even if the dividing line between past and present is a
gradual one. The same can be said about the library concept itself, which is currently in a
transitional state. Its prevailing characteristics regarding institutional organization, purpose,
functions and underlying values are the subject of the next section: how are libraries currently
perceived and their tasks operationalized? In building upon this historical exposé as well as
the digital developments touched on, it is the library’s evolving nature as observed in library
and information sciences to which this thesis will first turn. In light of new technologies, will
libraries become “disembodied, disappearing, disentangled like the Cheshire Cat”?307 Will
“‘the library without walls’ become a reality without libraries”, as users “will go simply
online from their homes or offices to find what they need”, making libraries obsolete? 308 As
indicated, this thesis will argue to the contrary – their institutional organization may transform
and their mission statements modernize, being carried out in different ways, but library
objectives are in essence still related to safeguarding (long-term) access to information,
knowledge and culture. And, as the discussion of challenges in the digital era later in this
thesis signals, an alternative and trustworthy infrastructure for access to and contextualization
of information remains persistently necessary.
3. The position of libraries in the current digital networked environment
Libraries have age-old foundations. It is therefore fair to say that they have become
established structures in society. By embracing technological advances, they have extended
that position to the information society, and even to the digital networked environment. As the
library concept evolves, we should ask ourselves: “what is fundamental about libraries and
what is changing”?309
This thesis identifies certain characteristics that capture the library notion. They recur in
varying wordings in both conventional or more liberal understandings of ‘libraries’ and can
be brought under overarching headings. This section considers the traditional-evolving
distinction to clarify the potential meaning of ‘libraries’, also with an eye to enabling the legal
analyses later in the thesis. To that end, the development of the library concept is first
illustrated from the standpoints of library and information sciences. The result is a rather
abstract discussion of library characteristics (section 3.1); this is meant as a way of thinking
about library perceptions. Library scholars’ interpretations of the term are mapped in order to
later compare copyright’s ‘view’ on libraries against this spectrum. The theoretical
assessment is then exemplified in the subsequent sections. Library history showed that
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different kinds of libraries arose over time. As a recap, to go forward in the analysis, three
main types of contemporary libraries and the mission they see for themselves are briefly
featured (section 3.2), namely university, national and public libraries. I will conclude that
national and public libraries represent the main roles of preservation and access. These types
are subsequently taken to concretize the tasks society assigns to them (section 3.3). Further,
the organizing and operationalizing functions that contribute to effectuating the mission and
task are set out in a non-exhaustive manner, addressing both their practical operations and
their potential contribution to effectuating users’ fundamental rights. Lastly, once the library’s
mission, task and functions have been substantively typified, the section distills an overview
of the normative basis on which the functions are ideally performed (section 3.4). The
groundwork of library functioning consists of underlying values which can be traced back to
the historical periods of the previous section and are connected to fundamental rights such as
freedom of expression. With the challenges in the information society in mind, such as the
information overload and the rise of new actors, the values are an important factor in
establishing the library’s added value. Furthermore, as the normative groundwork is a tool to
measure and evaluate library functioning, it is relevant to the library’s treatment under
copyright law in the next chapter as well.
3.1 The evolving concept of ‘libraries’ in library and information sciences
If we recall the dictionary definitions discussed in section 1, they reveal a certain common
understanding of ‘libraries’. I find that this understanding centers around the library’s
institutional organization, traditionally involving a building with an organized collection
managed by library staff; their purpose, summarized in their missions of ensuring access and
preservation of information, thereby serving user communities; and their functions, including
both preparatory acts, such as collection development, and operationalizing activities, such as
offering consultation facilities. The relationship between ‘purpose’ and ‘functions’ can be
explained as follows: purpose is of a more theoretical nature, denoting the tasks societies
assign to libraries or the missions libraries see for themselves, while the functions
operationalize that purpose in practice.
The three central elements are not only visible in dictionaries, but also surface in library and
information sciences, such as Harris’ definition: “a library is a collection of graphic materials
arranged for relatively easy use, cared for by an individual [...] familiar with that arrangement,
and accessible to at least a limited number of persons”.310 This description clearly includes
references to institutional organization (collection, caring individual), purpose (arranging
materials for use) and functions (providing access to users). The same can be said of the
phrasing chosen by Weil Arns, which uses slightly diverging terms but has the same gist: a
library is generally defined as “a collection of materials organized so that they may be easily
identified and used by an individual or group”. As she indicates, “commonalities” which
remain relevant despite technological and societal changes “pertain to collection,
organization, and mission”, even if they are subject to debate.311 Compare also the
conventional formulation by Knowles: “A library is to our thinking a large and
comprehensive collection of books, gathered together according to a carefully prepared
scheme to serve determined purposes, and housed from the beginning in a building designed
to accommodate both the books and those who wish to consult or study them”.312 Again,
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libraries are depicted as places with collections for certain purposes, put into practice by
offering access possibilities to a certain public.
The presence of the identified characteristics goes beyond scholarly library definitions as
such: they also appear on lists of persistent features formulated in the literature. Often, their
contents broadly match my selection of institutional organization, purpose and functions. For
example, Phillips focuses on characteristics which “distinguish a true library from what is
merely a collection of books”: a library contains a collection in “some type of locus”, be it
physical or virtual, which signifies its institutional organization. The collection is obtained,
organized and maintained to be made usable and findable in order to serve a patron group,
which summarizes the envisaged purpose and functions.313 In a similar sense, Levy and
Marshall argue that certain assumptions underlie the library concept: libraries are expected to
“house and provide access to collections of documents”, requiring “technology to be created
and maintained”, which corresponds to ‘institutional organization’. As an additional element,
they mention that library staff select, acquire and organize collections (institutional
organization and functions) to support the research undertaken by users (purpose).314 In turn,
Cleveland observes that “digital libraries are libraries first and foremost” with “the same
purposes, functions, and goals”. Based on that premise, he articulates persisting
characteristics, including the presence of a collection which should be presented coherently
(institutional organization), and library services for the benefit of a particular community,
notably preservation and provision of access (purpose, functions).315
In sum, although the dictionaries referred to at first sight paint a fairly traditional picture of
‘libraries’, the relevance of their definitions goes beyond substantiating common library
perceptions: their importance lies furthermore in identifying evident ‘library’ characteristics,
which I have termed ‘institutional organization’, ‘purpose’ and ‘functions’. The remainder of
this section elaborates the observation that all three appear in library and information sciences
literature as well. The analysis reveals that the library characteristics are subject to discussion.
To what extent can each characteristic be interpreted in a traditional or evolving way?
The characteristic which raises the most interpretational issues is ‘institutional organization’.
Conventionally, a well-known perception is “the bricks and mortar cliché”,316 which signifies
that, when we think about libraries, the image of a building housing books for public access
naturally comes up. That view is traditional, but at the same time follows naturally from the
library’s historical development. It recurs in library and information sciences literature where
it is argued that the library’s ‘form’ has over the past centuries been influenced by its
‘functions’ pertaining to the provision of access, when facilities were created in this regard.
According to Dowlin, the library’s envisaged functions and services have always influenced
the design of their buildings. For instance, he asserts that the ancient Library of Alexandria
was designated as a repository for scholarly use. To that end, materials were brought together
in one place, which required users to be physically present in the facility. Medieval libraries
in turn were often not open to outside users, which was reflected in the fact that these libraries
were integrated in the surrounding buildings. Another example are early public libraries,
which pursued access for a wider audience. It is believed that they were built on the principle
that their architecture was “form specific based on the functions and services” which intended
to expand access to the collection to everyone in the community. So, these libraries had
313
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repository, reference and reading rooms, as well as a ‘grand entrance’ to accommodate the
“traffic flow and the circulation function”.317
A central consideration is that, in accordance with the factors for library growth mentioned
earlier, “there must be a stable location for the materials”.318 Even now that libraries have
become hybrids, their buildings house networked work stations from which the digital record
can be accessed. Some scholars denote this as the “library commons”: libraries provide for
shared “public computing stations” to accommodate technological change and assist users in
finding and using information in all of its formats.319 A physical place then contains the portal
to its connected digital space, though remote access may also be possible. Shared information
spaces to promote democracy and the free flow of ideas, as can be found in libraries, are also
referred to as information or knowledge commons. In the digital age, the need for access
extends to information and knowledge online.320 It indicates that the library’s institutional
organization is advancing – currently standing with one foot in the physical and the other in
the digital world.
Nevertheless, it has become clear that libraries used to be defined by their link to the physical
institution where access to knowledge is provided. This relationship between libraries and
place has been called “historical”. In the words of O’Malley and Westin, it signifies “a
physical endorsement of the power of the pursuit of knowledge” as the preservation of library
buildings “points to society’s ongoing involvement with the library as place”. 321 Libraries
then have a “social role within a community as an important site which has value, including
by its physical presence”, due to acting as a meeting place fostering access and equity in the
community.322 The library’s obvious connection to place led Keller, Reich and Herkovic to
wonder whether there can be libraries without “tangible institutional existence”. They observe
that many think so, but make the case that libraries’ “institutional commitment to permanence
and preservation” means that they will keep preserving physical collections or establish
“persistent caches” of digital content. This way, they are a counterweight to the acts of
publishers, who may “un-publish” electronic articles.323 Libraries have indeed been qualified
as the last “public spaces that are not devoted to commercial pursuits”.324
As the foregoing indicates, access is no longer confined to the library’s physical location.
Libraries gain a dimension as “digital information spaces”, which, as observed, makes them
hybrids.325 As Carr notes: “[t]he dominant user view of a library is of a physical place. But
libraries are services which provide organized access to the intellectual record, wherever it
resides, whether in physical places or in scattered digital information spaces”. 326 Hybrid
libraries accordingly function as “organizational entities” that bring together assets such as
catalogs, metadata, datasets, digital repositories and physical resources “in a structured and
managed way”.327 So, it does not suffice anymore “to describe the library in physical terms”.
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This tendency is even regarded as “a barrier in describing the virtual or digital library”.328 Our
thinking must be adjusted to the changing reality of digital library activities.329 After all, new
types of libraries emerge that “are not physical structures”.330 The information accessed can
increasingly be “remote from the point of access in multiple locations”.331 It means that either
remotely located information can be accessed from computers in the library, or that access to
library materials can take place from outside the library building. According to Gorman,
“[t]he library is both symbolized and manifest in the space and structures it occupies. It also
transcends that space and structure – especially today when technology extends the reach of
the library to much greater distances than ever before”.332
The library’s institutional organization may thus encompass a broader space due to the
disentanglement between library and physical location. That space must still be organized,
and access must be systematic. As Pomerantz and Marchionini phrase it: libraries “marry”
physical space with intellectual space.333 A similar argument can be found in the work of
Miksa and Doty, who simply define the library as “a collection of information sources in a
place”, which may at first sight seem traditional. Yet, their reference to ‘place’ turns out to
designate an “important factor about location”, namely that it is “not actually a place as a
physical location but rather a place as an intellectual construct – a logical or intellectual
space”. In their view, this aspect ties the library’s “divergent elements together as an
integrated entity and makes it more than merely a loose assemblage of items”, for instance
due to their structure or methods of access. Then, what counts is the way a library organizes,
represents and makes available its materials.334 The authors explain this as follows: “the idea
of the library includes the construction of a set of arrangements that overcomes the
disparateness of the individual sources by relating them to one another in terms of a single,
operational, intellectually structured whole”. It makes the library “an intellectually organized
set of information resources”.335 The notion of ‘structure’ can also be explained as supporting
the “organization of the information in usable and meaningful ways”. More concretely, it
means organizational tools such as a catalog and metadata. The concept of ‘space’ deals with
“the presentation and access to information in usable and effective ways”, including a user
interface and index.336 What we can gather from this is that ‘libraries’ require an element of
an ordered place, that traditional libraries used to be seen as places in the literal meaning, and
that digital libraries can be considered as “places in the conceptual sense”.337 Consequently,
both conventional and digital libraries can be ‘public institutions’ – not in the sense of
physical establishments, but in the sense of established structures in society. 338 Digital
libraries then offer gained authority in contrast to the claimed authority of conventional
libraries.339 According to Márton, who compared ‘old’ and ‘new’ libraries, their different
structures are “functionally equivalent ways” of actualizing the operation that “makes a
library a library” irrespective of technological developments.340
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This is where the other main library characteristics identified come in: in addition to a broader
space, the fact that library characteristics are attuned to technological and societal realities
also affects the collection. As could be expected from the discussions on the library’s digital
space, it has been observed that library collections have expanded far beyond “print
collections on-site or the electronic files mounted locally to include electronic materials
licensed or managed by the library”.341 The library’s collection is hence comprised of a
comprehensive range of information sources, but library activities currently go beyond
establishing collections: in the digital networked environment, the library’s added value lies
in providing context to content and in connecting users with works, and works to each
other.342 The shift to the digital domain raises various questions pertaining to selection and
control. How can libraries effectively control collections which are spread over databases?
And if web content is involved, how should libraries select which information to make
available to users? Do they have responsibilities to only make available information that they
feel is accurate or reliable, for instance by creating organized environments such as portals
and thematic collections? Or should they warn users that information may be inaccurate or
biased?343 With regard to control, the change from ownership to access is another issue. While
traditional collections are “defined by physical presence and ownership”, digital materials will
often be licensed instead of owned. Instead, there should be a guarantee of access. 344 In
conclusion, the library collection consists of different levels, including physical materials that
are locally owned or obtained via interlibrary lending and electronic materials that have been
acquired or subscribed to or are freely available. According to Gorman, each level is “less
organized and harder to gain systematic access to than its predecessor”.345
The characteristic of purpose has traditionally been connected to “the identification,
collection, and organization of materials in a way that makes information easily available” for
a user community.346 That purpose extends to the digital domain, where order and guidance
are of increasing importance due to the sheer volume of materials available. Materials must be
made identifiable and findable for use. While Rubin questions whether the “real” library will
be replaced by the “digital” library, he indicates that the answer “depends on how we perceive
the purpose of libraries. For centuries, libraries have served as a symbol of cultural and
educational values”.347 As will be elaborated in section 4, I argue that the library’s purpose
regarding access and education remains important going forwards. It is connected to the
mission libraries see for themselves. Various authors have indicated that a library is not only
“a place where books are kept”; rather, libraries are “a social instrument created to form a link
in the communication system that is essential to any society or culture”.348 ‘Any society’
could mean the digital networked society. It is furthermore interesting to note that the purpose
of both physical and digital libraries has been called “part of a social system involving social
roles, literacy, and intellectual property law”.349 This is an indication that the library’s societal
purpose and mission influence their legal treatment under copyright law.
In conclusion, the library notion is advancing from a conventional to a broader understanding,
which is mostly manifested in the shift from its physical appearance to a digital dimension.
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While traditional libraries are “specific place[s] with a finite collection of tangible
information and […] geographically constrained”, the notion of place “will be left behind” for
digital libraries.350 Hybrid libraries fall somewhere in between. It marks “an inevitable shift
along the continuum from library as a place to library as logical entity”. 351 Nonetheless, while
libraries have taken many forms over time and the means of fulfilling their functions have
changed alongside social and technological advances, their missions are considered to have
remained “relatively constant”, though they may be updated. It is the various library types and
their missions regarding “identifying, collecting, organizing and providing access to materials
with personal or social value”352 to which this chapter now turns.
3.2 Main types of libraries and their missions: united in diversity
From their origins onwards, libraries have developed according to the needs of their societies.
Accordingly, a multitude of libraries has since ensued: from religious and monastery libraries
to university and national libraries, culminating in modern and digital libraries. Special
libraries can be added to these; they are wide in variety and focus on a delimited subject or
field of activity.353 Examples are art libraries, museum libraries, music libraries, government
libraries, court libraries and medical libraries. They provide specialized services to their
constituencies, supporting the specific needs and objectives of the organizations of which they
are part.354
Currently, various library types exist alongside each other. The historical library account in
section 2 was not meant to show how certain library types replaced others; rather, it was
intended to explain the societal and technological developments that resulted in a particular
kind of library rising to importance in a given era. Many library types have stood the test of
time. This section discusses three of them by way of their missions: university libraries,
national libraries and public libraries. The assessment is among others informed by library
statutes, statements of library associations and the websites of the respective libraries. The
aim is to concretize the library concept after the theoretical discussion in section 3.1. It has
been argued that the diversity of libraries is enormous, for instance regarding their size,
location, audience, funding and staffing. At the same time, it is recognized that they share “a
mutuality of mission”,355 have in common the feature of storing and making accessible a
collection,356 and all connect people with information.357 As will be shown, any library’s
mission generally revolves around “making the records of humanity available to their users
and providing ancillary services to assist towards that end”,358 irrespective of its type. Each
library will, however, have its own emphasis, connected to the particular community it serves.
The discussion sets the scene for considering the concept of a public task, which may be
assigned to libraries by law; its relationship with the library’s mission, and the organizing and
operationalizing functions in the next section. Further, the assessment shows that most library
missions are attuned to the digital realities, recognizing both opportunities and challenges. It
means that the library’s mission is still valid, but that its effectuation evolves.
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3.2.1 University libraries
University libraries, alternatively called academic or research libraries, commonly have the
mission to support the activities of the universities or colleges of which they are an integral
part. Their collections and services are designed to “meet the instructional and research
programs of their parent institutions”.359 University libraries thus provide the scientific
community with access to materials.360 They “promote faculty research, teaching excellence,
and student learning”.361 As such, they are regarded as a “logical place to centralize research
collections and provide a place for study”.362 Traditionally, this included their location on
campus. Now, the university library’s institutional organization has a digital side as well,
meaning that faculty or students can reach the library’s digital resources via the website or via
an electronic, closed environment as an extension of the library’s physical appearance.
Indeed, in serving students and faculty, university libraries have to respond to contemporary
trends and challenges, which include a “[m]ovement toward a digital library environment”,
“[d]ealing with the impact of information technologies” and “[c]reation, control, and
preservation of digital resources”.363 The fact that more and more resources are becoming
available digitally is reflected in the mission that university libraries pursue. For instance, a
focal point of the US Association of Research Libraries (ARL) is “[o]pen scholarship, which
encompasses open access, open data, open educational resources, and all other forms of
openness in the scholarly and research environment”. The ARL stresses the changing ways in
which knowledge is created and shared, which offers university libraries the opportunity for
new service roles.364
Open science is also a topic of attention at the EU level: the European Commission aims to
“improve knowledge circulation and thus innovation”.365 The European Commission issued a
recommendation on access to and preservation of scientific information in 2012, encouraging
Member States to “[d]efine clear policies for the dissemination of and open access to
scientific publications resulting from publicly funded research”.366 Meanwhile, a European
Open Science Policy Platform has been set up, which consists of experts who first met in
September 2016. The aim is to “co-design and co-develop an Open Science Policy Agenda
for Europe”.367
At the national level, awareness for open access was already strong in Germany. In 2008, the
major German research institutions initiated the Priority Initiative “Digital Information”,
which aspires to “guarantee the broadest possible access to digital publications, digital data
and other source materials”, to create conditions for digital dissemination and long-term
availability, and to support collaborative research. In The Netherlands, the “Nationaal Plan
Open Science” was recently launched by ten organizations in the research sector. The plan
intends to go further than open access: not only should articles and results from research
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become available for interested parties; research data from publicly financed research should
also be accessible for reuse. All research institutions in The Netherlands are expected to carry
out the open access approach to make academic publications accessible for everyone, and
they are working on conditions which would enable the reuse of research data. 368 It seems
that, as a result, the mission of university libraries is no longer directed solely at their own
institution, but at the scientific community at large, and even at the general public.
Discussions on the specific issue of open access are as such not central to this thesis, which
focuses on the general preservation and access functions as performed by national and public
libraries, to which this section now turns.
3.2.2 National libraries
Most countries have national libraries with missions to collect everything that is published in
or about a country. Some libraries, such as the US Library of Congress, realize this ambitious
mission via mandatory legal deposit, to which all copyright protected works that are published
in the US are subject.369 The main rule is that two copies of a work must be sent to the
Copyright Office, which is part of the Library of Congress. The deposits are to be made
“available to the Library of Congress for its collections or for exchange or transfer to any
other library”.370 This type of deposit must be distinguished from voluntary deposit as part of
the registration of copyright claims, though the latter may be used for the same purpose. 371 A
copy which is deposited for “use or disposition” by the Library of Congress can then satisfy
the permissive registration provision, provided that the copy is accompanied by “the
prescribed application and fee”.372
Another kind of voluntary deposit is employed by the Dutch Koninklijke Bibliotheek (Royal
Library, KB): publishers send their publications voluntarily to the library, based on the
consideration that keeping one archival copy of everything they publish is in their interest as
well. The Royal Library, publishers and other stakeholders have concluded a cooperation
agreement in that regard. Following the agreement, physical publications are deposited in
printed form or on a digital data carrier such as a CD or DVD. 373 Taking this one step further,
the Royal Library has since the late 1990s been involved in establishing facilities for the longterm storage of electronic publications.374 The electronic deposit service encompasses
international articles as well, since electronic publications cannot always be linked to one
country when international publishers disseminate them via international platforms.375
Similarly, since 2006, the mandate of the Deutsche Nationalbibliothek (German National
Library) involves “collecting, cataloguing, indexing and archiving non-physical media works
(online publications)”. Online publications may have a printed counterpart or consist of webspecific media; examples are electronic magazines, music files, digitized content and
websites. The mandate only includes materials which are made available on public
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networks.376 By taking responsibility for e-depot, national libraries extend their missions to
modern publication forms. It means that national libraries are not only trusted repositories for
conventional modes of expression; they safeguard digital durability as well.
As the foregoing implies, the collecting activities of national libraries are geared towards the
preservation and long-term accessibility of national cultural heritage, which currently consists
of a multitude of media – both physical and digital. Even websites are regarded as a specific
form of cultural heritage, so the content, appearance and functionality of this transient type of
material are preserved.377 As the Dutch Royal Library indicates: “the history of today is
mainly written online”. To prevent future researchers from facing a digital memory gap, the
most important national websites are archived.378 Functions to operationalize the national
library’s mission thus find their counterpart in digital archiving and digital preservation.
These functions are elaborated below. The previous example is intended to show that national
libraries see a role for themselves in the advancing information society. According to Harris,
the Library of Congress even took “the lead in deploying the new information technology”,
for instance initiating the ‘American Memory Project’ during the early 1990s. The project
aimed to transfer “the Library’s massive collection to machine-readable formats”.379 In doing
so, the Library pursued a mission to provide “free and open access through the Internet to
written and spoken words, sound recordings, still and moving images, prints, maps, and sheet
music that document the American experience”. It should serve the public “as a resource for
education and lifelong learning”. The continued expansion of online historical material is
regarded as “an integral component of the Library of Congress’s commitment to harnessing
new technology as it fulfills its mission ‘to sustain and preserve a universal collection of
knowledge and creativity for future generations’”.380
The mission and vision of the Dutch Royal Library are illustrative as well. The Library
positions itself as part of the broader digital information environment. According to the
library’s latest policy plan (2015-2018), one of the priorities is the realization of the national
digital library in cooperation with other stakeholder parties. The national digital library
connects the national library and public libraries to make as much digital content as possible
available for every user, and, if possible freely: despite the different infrastructural elements
of the digital library, the aim is that users experience one library – “and that is not an
organization or a building, but the whole of possibilities” made accessible via the library – no
matter which access point they use. The Royal Library intends to go beyond making
information available by ordering it, drawing attention to it and providing interpretation.381
This ‘digital’ part of the Royal Library’s mission leans towards a public task, a concept that
will be explained in the next section. The reason is that the mission the library set for itself
converges with the recently articulated public task in the Dutch Library Act 2014. The same
can be said for the German National Library, which also has a ‘collection mandate’, as well as
its own strategy on how to assert that mission while responding to progress in the field of
information technology, such as new distribution and publication possibilities. The objective
is to substantially contribute “to providing a stable information infrastructure for science and
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for culture” based on principles to ensure “reliable, digitally cross–linked, freely and readily
usable data”.382
3.2.3 Public libraries
From the first public libraries onwards, they have had the mission to serve the educational,
informational, cultural and recreational needs of, primarily, their user communities, and
additionally society at large.383 Put differently, public libraries are the principal institutions for
providing information as a “public good”, making them “social agents for the provision of
equal access to informational works under conditions that are not provided through market
mechanisms”.384 Public libraries thus serve a “variety of public purposes”. 385 They act from
the fundamental principle that “information is power for development”.386 In the words of
Unesco’s Public Library Manifesto (1949), public libraries are “the local centre of
information, making all kinds of knowledge and information readily available to [their]
users”, in a free and equal way.387 Inherent in that definition is the mission public libraries see
for themselves in fostering (self)-education, development and participation in intellectual and
cultural life.
The ideal of equal access has roots in the Enlightenment,388 but the impact of the Second
World War and its aftermath are also clearly noticeable in the Public Library Manifesto. It
was first published around the time international human rights instruments were articulated,
notably the unanimously adopted Universal Declaration of Human Rights, 1948.389 The
Manifesto positions the public library as “a product of democracy”. It stresses the library’s
envisaged role as “a living force for popular education and for the growth of international
understanding, and thereby for the promotion of peace”.390 Public libraries are seen as suitable
actors to respond to societal challenges. Some of the Manifesto’s statements remain
unrelentingly relevant: public libraries should encourage users to “maintain freedom of
expression and a constructively critical attitude towards all public issues”; a library should
“not tell people what to think, but it should help them decide what to think about”. 391 I am
referring here to the issue of ‘fake news’, which will be discussed in relation to the library’s
future role in section 4. In the same vein as the Manifesto, it could be stated that “[c]itizens of
a democracy have a need of […] opportunities for self-education at all times. The complexity
and instability of life today make the need an urgent one”.392
For a long time, the (public) library’s mission has thus been explicitly connected to
effectuating users’ fundamental rights. Among others, freedom of expression and information,
cultural participation, education and privacy color this mission. In later versions of the
Manifesto, the mission regarding free access for all and promoting reading by offering varied
collections remained a persistent feature. In addition, each version had its own emphasis:
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“from education (1949) to culture (1972) and then to information (1994)”.393 This latest
version indeed accentuates the “ability of well-informed citizens to exercise their democratic
rights and to play an active role in society”. Public libraries, which should not be subject to
political or religious censorship or commercial pressures, provide the “basic condition for
lifelong learning, independent decision-making and cultural development of the individual
and social groups”.394 To that end, collections and services should “include all types of
appropriate media and modern technologies as well as traditional materials” of high quality
and relevance; the development of information and computer literacy skills should be
facilitated.395 The Manifesto urges the library community to implement these principles.
In library organizations’ statements, freedom of expression indeed remains a central feature
and is extended to access to digital and online information, services and networks. 396 Large
individual public libraries add their own formulations in their mission statements. The
Openbare Bibliotheek Amsterdam (OBA) for instance aspires to promote the free flow of
information in society, with particular attention for imparting “21st century skills” and digital
competences, hence providing services via physical and digital platforms.397 Or, as another
Dutch big city library, the library of Rotterdam, phrases it: the library provides an inviting
meeting place, both physically and digitally, where citizens can consciously and critically
participate in society.398 These statements indicate that both public libraries function on the
basis of a hybrid institutional organization and that their purpose is increasingly digitally
oriented. The same goes for the NYPL, which aims to “inspire lifelong learning, advance
knowledge, and strengthen our communities”. To “deliver on this promise”, the NYPL relies
on “three great resources—our staff, our collections, and our physical and virtual spaces”,
among others teaching “information-navigation skills” and creating “safe and reliable
places”.399 The network of public libraries in Berlin affirms the picture outlined so far,
striving to operate in an “uncensored” way to “guarantee everyone free access to knowledge,
cultural heritage and creative thought” and to encourage “intellectual freedom with their mix
of traditional media and new information technologies”.400 The functions that operationalize
these missions are described in more detail below.
As has become clear, the public library’s mission keeps its relevance at the core but is flexible
enough to adapt to contemporary needs. Access takes on new dimensions due to the transition
from physical to digital media. In the networked society, the library’s mission is going digital.
Presently, providing access must therefore be understood as including digital access as a new
means to the same end – user enlightenment.401 Since access means different things to
different people, this observation has two implications due to the divergent kinds of users
libraries reach. First, one group of users will increasingly expect possibilities for accessing
information online, “otherwise it doesn’t exist”.402 Users in this group will mostly be ‘digital
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natives’ who can carry “the equivalent of an entire encyclopedia on their mobile devices”. 403
Their attitude towards digital information is shaped by their usage of the internet, 404 which
leads to a changing expectation of the “library experience”.405 Libraries should be visible
online and their “places” of activity spread to “virtual worlds”.406 These users are increasingly
active; they are used to freedom of choice and to creating, sharing and organizing content
themselves. The “disconnects” between library services and the wants of the net generation
must therefore be overcome. A balance must thus be found between long-established values
and changing needs,407 promoting a “mix of traditional and technological library services”.408
Since connecting users to information and knowledge continues to be one of the spearheads of
the public library’s missions,409 their missions must be attuned to societal and technological
changes. This does not only mean catering for active users, but also reaching out to less active
users.
Second, another group of users might indeed need assistance in making meaningful use of
digital resources, as not all people have the same skills and abilities.410 Inequality of access
may result from numerous circumstances, such as education, class, gender, language, age,
disabilities or belonging to a minority group.411 Therefore, libraries provide assistance to
disadvantaged groups, to let everyone share in the benefits of the digital networked
environment. Libraries then help drive back the digital divide regarding differences in useful
access to information and communications technology.412 Given the fact that access refers to
the “freedom, or ability to make use of a resource”, it is clear that effective access to (digital)
information depends on various factors, such as the availability of materials; the affordability
of appropriate tools and technology such as computers; and having sufficient digital skills to
operate hardware and software, as well as to search for, select and use information.413
Taking this one step further, users must be able to critically assess and interpret content,
requiring literacy in multiple respects – information, media and digital.414 Concrete library
measures in this regard feature in the overview of functions in the next section. Regarding the
library’s mission, the IFLA/Unesco Manifesto for Digital Libraries (2011) emphasizes that
libraries make available materials of “assured quality” in a “coherent and sustainable manner,
supported by services necessary to allow users to retrieve and exploit the resources”. In this
view, digital libraries serve as “an environment to bring together collections, services, and
people”. In sum, “[t]he mission of the digital library is to give direct access to information
resources, both digital and non-digital, in a structured and authoritative manner and thus to
link information technology, education and culture in contemporary library service”.415 To
fulfill the mission, the Manifesto for Digital Libraries states among others that digitization,
preservation and access should be supported, while access to the information resources should
respect intellectual property rights. This refers to both concrete library functions as discussed
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in the next section, and to the potential interference with copyright law, the subject of the next
chapter.
3.2.4 Conclusion
In conclusion, diverse library types are part of the public information environment. To some
extent, they all serve missions pertaining to preservation and access in service of a user
community, which can be a specific group or the public at large. The missions are stated
theoretically. To take effect, they need to be brought about in practice. Therefore, the next
section concretizes ‘access’ and ‘preservation’ with library functions. Of the three library
types discussed, the public library is broadest in its access goals and will therefore serve as an
illustration for ‘access’. The national library has the strongest ‘preservation’ goals and is
consequently chosen to elaborate that function.
Before turning to the functions, the relationship between the library’s mission and the concept
of ‘public task’ is examined. While libraries may see a certain mission for themselves, they
can be assigned a public task by the government. This is important, as it provides external
validation of the library’s purpose. As will be explained, library practice may reflect
consensus regarding the missions the sector sees for itself. If that mission eventually makes it
into the law, as happened in The Netherlands in 2014, that shows the interrelated character of
mission and task.
3.3 Public task and functions operationalizing the institutional mission and task
So far, the missions as formulated in the statements of various library types have been
discussed. Apart from the initial Unesco Public Library Manifesto, such statements present
the stance of the library sector itself. It is worth questioning to what extent these missions
constitute a governmentally granted ‘public task’ as a confirmation of library functioning as
one means to fulfill governmental duties in the sphere of the right to freedom of expression,
education and culture. One reason is that whether or not a public task is assigned to libraries is
a factor that likely plays a role in determining and legitimizing the space for libraries to act
under copyright law.416 It turns out that the concepts of mission and public task are
intertwined in theory. The functions that effectuate them in practice are also discussed in this
section.
3.3.1 Public task
The notion of ‘public task’ as such is not legally defined. As Kabel et al. observe, it is not a
legal concept with clear-cut contours.417 However, in the context of the topic of this thesis –
the library privilege in copyright law – it is important to note that the presence of a public task
may certainly have legal consequences. For instance, it may impact the application,
interpretation or justification of legal provisions, in the sphere of the exceptions in intellectual
property law as well.418 Therefore, a general understanding of the notion is necessary. A
‘public task’ signifies the fulfillment of tasks in the general interest, the continuity of which is
a governmental responsibility. In other words, a public task denotes the performance of a
public service delegated by the authorities.419 Examples are street lighting, public transport
416

Kabel e.a. 2001, p. 12.
Kabel e.a. 2001, p. 14.
418
Kabel e.a. 2001, p. 14.
419
Cf. Kabel e.a. 2001, p. 14.
417

~ 69 ~

Chapter 2 – Libraries: origins, development, mission and functions
and social security,420 and public information provision can be added to this list. In the
context of libraries, it is therefore possible to formulate a public task, which will be linked to
the collection, maintenance and making available to the public of knowledge, information and
culture.421
Actors performing a public task often meet a public demand that the market cannot entirely
provide for itself, making public funding imperative for the realization of this demand.
According to Kabel et al., these parties can also be private entities, for example in the case of
the obligation of universal delivery in the telecom sector.422 At the same time, with regard to
the offering of public libraries independent from commercial influences, Van Hoboken notes
that “it is quite unlikely for the market and commercial parties to satisfy those qualitative
public interests that are at stake”. In his view, “[i]t is hard to see” how such parties, when
“offering the same as public libraries in the same manner, could be sustainable without
significant financial support”. Libraries must thus act differently from the market, not only in
view of their funding,423 but presumably also with an eye on their privileged position under
copyright law as elaborated in Chapter 3. One clear difference is the motive: market parties
focus on their own costs and profits, while libraries act for the purpose of societal benefit.424
One starting point to establish a public task is thus the financing of an actor: if the funds
follow principally from the public purse, this is an indication of the performance of a public
task. Yet not every (partly) governmentally funded institution will per definition fulfill a
public task.425 Another factor is a legally assigned task, which, in a broader interpretation of
‘public task’, goes beyond formal law and includes lower legislation, statutes, policy
documents and factual conduct. Again, not all entities with assigned public tasks will always
act within the scope of that task.426 But it is interesting to assess how the library’s mission
discussed previously relates to a ‘public task’.
Following the observation that a public task can stem from sources other than law, it could be
argued that the libraries’ mission statements, which are based on Unesco’s Public Library
Manifesto, in combination with their activities to perform the mission in practice, constitute a
public task. Even without being mirrored in legislation, such acts of fostering education and
culture in the public interest imply at least a de facto public task.427 Furthermore, library
policy documents may ultimately inspire the explicit formulation of a legal public task. For
instance, as will be discussed below, it is remarkable that the Dutch Library Act (2014) has
only now codified the tasks which the library sector had over the years listed in statutes,
making it a legal public task and extending it to the digital domain. Legislative initiatives are
also visible in various German states; and with Recommendations and other communications,
the EU’s legislative institutions also appear to express views on the library’s task.
Accordingly, the remainder of this section examines whether national or public libraries are
explicitly assigned public tasks in the laws of the selected countries – US, the EU, Germany
and The Netherlands. Against the background of digital developments and discussions on the
future of libraries especially, the question is to what extent libraries currently fulfill public
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tasks and what they entail. This will be assessed for national and public libraries, as their
functions are later used to explain the organizing and operationalizing functions connected to
the mission and task as well.
a. The US
The Library of Congress has been given a legal task since its inception. The Library of
Congress was established by an Act of Congress in 1800, which, as the seat of government
was moved to Washington, also provided a budget “for the purchase of such books as may be
necessary for the use of Congress […] and for fitting up a suitable apartment for containing
them”.428 Thus, the Library was mainly tasked with serving Congress. However, it has been
observed that, in 1802, the US president “approved the first law defining the role and
functions of the new institution”, indicating that “the Library of Congress was created by the
national legislature, which took direct responsibility for its operation”. 429 According to this
law, the Library of Congress was to benefit the entire nation and not just Congress.430 Indeed,
as we have seen, the Library of Congress currently acts as a national library. As discussed
previously, its mission is to collect everything which is published in or about the country, a
mission which is supported by legal deposit. Here, mission and public task seem to coincide.
Furthermore, in 2000, the Library of Congress was mandated by public law to be the “lead
agency in the development of the National Digital Information Infrastructure and Preservation
Program (NDIIPP)”. In this role, the Library assessed issues pertaining to “the collection,
dissemination, and permanent access to government information”.431 In conclusion therefore,
the Library of Congress operates on the basis of a legal public task concerning (digital)
preservation and access.
In addition, with regard to the legal basis of public libraries, Boyd states that “[e]very state in
the U.S. has a public library act that provides the legal basis for the establishment,
governance, administration, and tax support of public libraries”.432 Yet, apart from financial
regulation, do these acts also provide a basis for a public task? Maybe the fact that these laws
are issued is already an indication of a public task, meaning that the question should be
rephrased as: what does the task entail? It has been observed that a central provision in the
public library acts is that library use shall be free to the inhabitants of the municipality the
library serves.433 Moreover, historically, multiple states issued “permissive legislation” from
the end of the nineteenth century onwards. Cities were allowed “to tax in support of a
library”, which fostered the establishment of libraries.434 Also, libraries now appear in laws at
the state level. For instance, the Pennsylvania Public Library Code establishes “service
standards for local libraries” that “shall recognize and encourage the use and development of
current and emerging technologies”. The standards further concern resources of “books and
other materials” and physical and electronic access to library materials.435 It seems that a task
is thus recognized concerning both the analog and the digital domain.
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A different approach is taken in New York, where libraries are covered under the Education
Law.436 Though not a library act as such, the Education Law regulates the establishment of
libraries and the conditions for state aid, and prescribes the envisaged functions. Ren has
summarized the overall purpose of establishing public library systems as “improving and
expanding library services in New York State”, and the envisaged functions as ensuring
access to library services and resources which meet a required standard.437 The responsibility
for providing public access implies a public task in this regard. The fact that the public library
regulation is incorporated in the Education Law is furthermore an argument for the
connection between the library’s task and education.
In addition, at the federal level, the Library Services and Technology Act (LSTA, a sub title
of the Museum and Library Service Act of 1996) is noteworthy. The LSTA is described as the
“only federal program exclusively for libraries”.438 The LSTA directs the newly established
Institute of Museum and Library Services (IMLS) “to support library services and technology,
with an emphasis on access and literacy programs for underserved communities”.439 The
mission of the IMLS is “to inspire libraries and museums to advance innovation, lifelong
learning, and cultural and civic engagement. We provide leadership through research, policy
development, and grant making”.440 In line with its mission, the IMLS provides grants to all
types of library.441 Seemingly a financing instrument, the LSTA does not establish a public
task for libraries as such, but can be regarded as legal support for their functions. What is
more, libraries can back up their digital access-related functions with this law: as Gregory
explains, one of the purposes of the funding it provides is the “creation of the technological
infrastructure necessary to obtain, use, and share electronic information, including
construction of and access to electronic networks”.442 As a result, libraries can use the act to
provide “online access to essential library and information resources” via digital libraries. 443
The grant mechanism instigated by the LSTA substantiates the argument that at least a de
facto public task is seen for libraries, in the digital respect as well. As will be explained below
however, the library’s funding via the IMLS is on the verge of being jeopardized by
presidential budget cuts.
b. The EU
With regard to a legal public task for libraries in EU legislative instruments, it should be
noted that, in principle, the EU has limited competence in the field of culture. Nonetheless,
various (non-binding) documents and directives issued by its legislative institutions do
provide an indication of the task which is seen for libraries, as does Article 167 of the Treaty
on the Functioning of the European Union. This provision prescribes a “relatively contained
EU remit for the development of a cultural policy”, indicating that “[t]he Union shall
contribute to the flowering of the cultures of the Member States, while respecting their
national and regional diversity” (under 1). It means that Member States are left a preponderant
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role in this area and that national laws in this regard are not harmonized at EU level.444 Yet,
Article 167(2) lists various areas which are relevant to library functioning, again without
mentioning them explicitly: the EU aims to support Member State action in the areas of,
among others, “improvement of the knowledge and dissemination of the culture and history of
the European peoples”, “conservation and safeguarding of cultural heritage of European
significance”, “non-commercial cultural exchanges” and “artistic and literary creation”. As
libraries are the institutions par excellence to realize these objectives, the EU’s voiced support
in this regard means implicit recognition of the library’s task.
In addition, from the perspective of this thesis it is interesting that various EU directives
which touch on both copyright law and libraries are based on cultural rationales. These
rationales at the same time hint at the acknowledgement of libraries and their functions. For
instance, the Rental and Lending Rights Directive (1992 and 2006)445 regulates library
activities due to their objectives of making cultural heritage available and accessible.
Explicitly providing legal space for library functions in this direction could be seen as a legal
recognition of a task in this regard.446 Another example of a directive which focuses on the
library’s cultural public service is the Orphan Works Directive (2012). 447 In order to promote
the dissemination of cultural heritage, libraries are allowed to reproduce and make available
orphan works, provided that this serves their ‘public interest missions’ “such as promoting
learning and disseminating culture”.448 Presumably a public service mission is meant. Again,
legal conditions are established to facilitate the, in this case expressly characterized, public
task of libraries. We can therefore conclude that the EU legislator certainly sees a public task
for libraries, especially in the digital domain, as demonstrated by the scope of the Orphan
Works Directive. These directives will be elaborated in the copyright chapter alongside other
directives, as the references to libraries and their functions are relevant to the discussion of
their characterization from a copyright perspective.
Awareness of a public task for libraries further follows from a number of EU statements and
commissioned or adopted reports, some more explicit in this respect than others. A relevant
statement by EU Commissioner Reding in 2005, for instance, pertains to ‘the role of libraries
in the information society’. She praised the library’s role in ensuring organized access to
knowledge of the past and present, going forwards as well, and endorsed the initiative for a
digital library that would become Europeana.449 As to the reports, these are not legal texts per
se, but, insofar as their conclusions have been endorsed, they represent the stance of the EU
legislator on issues such as digital developments and the impact on access to cultural heritage.
For example, in 2011, the Comité des Sages, a reflection group on bringing Europe’s culture
online, published its report entitled ‘The New Renaissance’. The research was carried out by
order of the European Commission. According to the report, libraries are among the cultural
institutions which are “guardians of cultural heritage” and as such are assigned a “core
mission” in making their collections accessible, including online.450 While this is not a
reference to a public task per se, the Comité also mentions preservation as a central library
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role; in this respect, the report addresses “those cultural institutions that have a long term
preservation task in their vision or legal obligations”.451 This comes closer to indicating a
legal public task, in this case to guarantee the preservation of collections in their digital
format via digitization projects. Furthermore, the recommendations of the Comité were
considered relevant to the European Commission’s “broader strategy […] to help cultural
institutions make the transition towards the digital age […]”.452 This strategy was taken a step
further with the European Commission’s Recommendation ‘on the digitisation and online
accessibility of cultural material and digital preservation’. The Recommendation once more
points at the benefits of online accessibility of cultural materials for citizens, arguing that it
would both foster diversity and help cultural institutions “to continue carrying out their
mission of giving access to and preserving our heritage in the digital environment”.453 Though
the Recommendation speaks of the institutions’ ‘mission’, this thesis argues that mission and
public task are often closely related. Also, in this case, the mission of preservation and access
which libraries see for themselves finds its counterpart in a non-binding yet authoritative
document. More recently, the European Parliament reinforced the view that libraries have a
“public interest duty of disseminating knowledge”, which should be “fulfilled effectively and
in an up-to-date manner”.454
Outside the EU context, various initiatives of the Council of Europe are relevant. First, the
Council of Europe’s issued ‘guidelines on library legislation and policy’ are worth
mentioning. These guidelines, drafted together with the European Bureau of Library,
Information and Documentation Associations, state that library roles should be clarified in
view of their “special missions and tasks in a wider framework of national information
provision”.455 More specifically, the guidelines indicate that libraries “should be allowed to
perform their public function regardless of the kind of material they handle, be it printed,
audio-visual or digital information”.456 Legislative and policy measures should thus include
the accessibility of “digital information available on the Internet”.457 The foregoing points at a
public task regarding the provision of free and equal access to information. This view is
reiterated in a non-binding 2016 Committee of Ministers Recommendation on ‘the Internet of
citizens’, which also addresses the modernization of cultural institutions. The
recommendation asserts that cultural institutions such as libraries should be supported to “take
advantage of digital opportunities” in order to fulfill their preservation and access-oriented
mandates, and to adapt their mission and purpose, for example by “redefining synergies with
[…] digital service providers”.458 To that end, they should be stimulated to “update their
infrastructure, physical premises, working methods, working environment” etc. to
“complement the aims of their new mission or support more fully its previous objectives”.459
Thus, it is a vision which combines traditional and new manifestations of libraries and their
contribution to democracy and participation.
c. Germany
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In Germany, the legal basis of the national library is quite recent. For a long time, Germany
did not have ‘one’ national library due to “territorial fragmentation and political polarities”.
Both East and West Germany had national libraries, which were merged following
reunification in 1990.460 Called the ‘Deutsche Nationalbibliothek’ since 2006, the national
library’s functions are statutorily defined in the Gesetz über die Deutsche Nationalbibliothek
(German National Library Act) of the same year. Under the heading of ‘§2 Aufgaben,
Befugnisse’ (tasks, competences), the Act lists, among others, the following envisaged
functions: to collect, process, unlock, bibliographically index, secure in the long-term and
make available to the general public and to the national library and bibliographical services,
‘media works’ published in Germany from 1913 onwards, works in the German language
published abroad, German language works translated in other languages, and foreignlanguage works about Germany.461 Media works encompass, as §3 of the Act explains, all
representations in writing, image and sound, which are made publicly accessible in physical
or intangible form. Physical works includes works on paper, electronic data carriers and other
carriers; intangible works are those representations in public networks. From this, we can
conclude that the mission of the German National Library as discussed previously has its
equivalent in the legally circumscribed ‘Aufgaben’, constituting in fact a legal public task in
the sphere of preservation and access, both in the analog and in the digital world. During
2017, the German legislator furthermore made explicit that the performance of the public task
may involve the use of copyrighted works.462 A newly added §16a German National Library
Act provides that certain uses of publicly accessible ‘media works’ are allowed under
copyright law, as well as via the internet, as will be discussed in more detail in Chapter 3.
Apart from the national library, culture in Germany is not a central state matter but a
responsibility of the Länder (states). Any signs of a ‘library law’ must therefore be sought at
the level of the individual states.463 They are not ubiquitous. In Baden-Württemberg, libraries
are regulated as part of the general Gesetz zur Förderung der Weiterbildung und des
Bibliothekswesens (Weiterbildungsförderungsgesetz, 1980).464 Public libraries are defined by
way of their ‘Aufgaben’ (tasks): they are envisaged to serve objectives of continued education
via an appropriate literature and information service; to enable the constituency to acquire
general knowledge for life and work; and to offer adults and youth books, magazines,
newspapers, musical works and audiovisual media, on all relevant subjects (§1(3)). 465 This
charge is quite broad and its approach seems traditionally oriented, which may not be
surprising since this law stems from the 1980s. The question has thus been raised whether a
new, actual library act should be enacted in Baden-Württemberg.466 More recently, a new
impulse was given to the discussions on library legislation in Germany, as a result of a
Bundestag-commissioned report on ‘Kultur in Deutschland’.467 In the past decade therefore,
other federal states have issued actual library legislation or undertaken initiatives in this
direction. Even if similar tasks pertaining to education, information and access are envisaged,
they address the digital side of these functions.
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The first Library Act in this regard, that of Thüringen (2008)468 characterizes libraries in §1 as
‘organized and developed collections of books and other media in tangible and intangible
form’.469 They should be accessible to all, and their establishment is connected to people’s
constitutional right to educate themselves from publicly accessible resources. 470 Furthermore,
the Library Act lists various types of library and briefly characterizes their tasks: public
libraries are envisaged as serving education and information (§2(3)). All libraries are seen as
contributors to lifelong learning and should promote different kinds of literacy (general,
information, media) in cooperation with schools (§3).471 Some special libraries are mentioned
because of their role in restoration, conservation and digitization (§4), but this is not called a
public task as such. Nonetheless, the Thüringen Library Act thus legally recognizes a public
task for libraries to at least some extent.
As does the Library Act of Hessen (2010),472 which broadly opens by describing libraries as
places of science, meeting and communication, promoting the acquisition of knowledge and
thus social integration and societal development (§2(1)). They are seen as service providers of
a modern knowledge society, who understand knowledge as a common good in which
everyone can participate, and which strengthens the literacy competences of their users
(§2(2)). The Library Act of Hessen also highlights digitization of scientific collections as a
means to preserve and make visible via the internet the cultural heritage contained in them
(§7(2)). According to this provision, digitization will promote the public interest in scientific
libraries as well as free access for researchers and the general public.
These broad descriptions of tasks and functions have led Wirtz to criticize the library acts
which, apart from Thüringen, now exist in only a couple of Länder. In her view, they provide
only indications of a public task for libraries by way of legal texts with limited legal
significance, as they neither give a clear description of a public task, nor a restriction on the
documents to be covered.473 In my view, some central or recurring features can be found in
the respective statements of the envisaged task of German libraries: this pertains to facilitating
access to information to foster self-education, both in the analog and the digital world and
also in the long-term. Yet Wirtz rightly observes that, due to the wide-ranging provisions, it is
not easy to determine unambiguously which activities a library must undertake to effectuate
the respective public tasks, which can lead to legal uncertainty and contradictions. Despite the
criticism, Umlauf notes that library laws have the potential to strengthen the position of
libraries as a public structure as part of the informational basic services in Germany, since
libraries are, up till now, still a voluntary responsibility of the federal states.474
d. The Netherlands
In The Netherlands, the Royal Library has had a legally established task since the Wet op het
hoger onderwijs en wetenschappelijk onderzoek of 1993 (WHW, Higher education and
academic research Act). That Act aimed to position the Royal Library in the broader field of
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higher education and research facilities. Until then, the Library’s tasks in scholarly
documentary information provision were not founded on a statutory provision.475 A statutory
basis was however deemed desirable to improve their position, since developments in that
field required a clarification of the division of tasks.476 The legal basis became Article 1.5(2)
WHW. According to this article, the Royal Library’s task lies in the sphere of information
provision for higher education and governance, which includes maintaining the national
library collection and facilities in this regard, as well as collaboration with other academic
libraries. Implied in this task is the preservation, management and unlocking of national
cultural heritage.477 This formulation neither expressly includes nor excludes the digital
dimension of the task.
The Royal Library elaborates on the statutory task in its mission statements and policy plans,
which are updated at regular intervals to respond to developments in the information
environment. The publication of the latest plan (2015-2018) coincided with the entering into
force of the updated Library Act (2014). As the plan makes clear, the Royal Library will
continue its existing tasks in the sphere of science and heritage, both physically and digitally.
However, its duties have also been extended to the public library domain.478 In addition to its
‘national’ capacity, the Library Act gives the Royal Library a central role in the public library
system, as the responsible institution for maintaining the infrastructure and content of the
national digital library, which must be realized in cooperation with public libraries. The Royal
Library coordinates the network of public library facilities and determines their joint
collection strategy.479 The Royal Library was chosen as the responsible actor rather than a
Minister. Great importance was attached to the library field’s independence from political
decision-making, in view of the right to freedom of expression.480 Since the Royal Library
now operates in various (publicly financed) domains, its collections will no longer be reserved
to the specific publics of each respective domain. As the Royal Library continues to aim to
connect people and information, users will have more and broader information at their
disposal.481 In this example, mission and task of the national library are clearly adjacent
concepts.
The same is true with regard to the Dutch public library sector, where the mission recognized
by the library sector has ultimately acquired legal underpinnings. In the absence of an express
statutory task, the library sector had issued self-regulation by way of a Public Library Statute
(1990), but continued to pursue supporting legislation for the library’s democratic task in
disseminating knowledge and culture.482 The statute aimed to secure the library’s idealistic
foundations as a pillar of democracy. Moreover, a legal safeguard was found imperative to
express the governmental intent to foster democracy via the establishment of libraries.
According to the statute, libraries occupied a specific position in the information environment
due to their offering and unlocking of information, mode of operation, professional guidance,
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reach and mutual connection, and general accessibility.483 In view of the statute, only
legislation could sufficiently protect the identity, democratic function and quality of public
libraries.484
A true statutory task only made it into the law in 2014.485 This resulted from the
modernization process which the Dutch public library system underwent from the late 1990s
onwards, to reflect on library functions in light of changes in both society and the media and
information landscape.486 Until then, to the extent that legislation contained library provisions,
they did not contain material library norms, but respectively focused on funding (Wet op het
openbare bibliotheekwerk, Public Libraries Act 1975),487 specific library functions such as
lending (Welzijnswet, Welfare Act 1987),488 or the topics of youth contribution and
cooperation between libraries (Wet op het specifiek cultuurbeleid, Specific Cultural Policy
Act 1994).489 Even though the Public Libraries Act 1975 had defined public libraries as
‘libraries which are intended and accessible for everyone, making available collections of
books, newspapers, periodicals, and audiovisual materials, which are current and
representative for the cultural field’, this definition only implicitly assigns public libraries a
certain task. So does the fact that the government apparently regarded libraries as catalysts in
the self-development of the people, and as a fundamental facility in a democratic society
which grants everyone the right to develop an opinion in freedom.490 Similarly, the underlying
values of the Welfare Act 1987 – freedom, equality, diversity, development and quality – are
only indicative of a task in safeguarding those values.491 In turn, the provisions of the Specific
Cultural Policy Act 1994 were increasingly regarded as outdated in view of library practice
and digital developments in the sector. As a response, interim arrangements between the
library sector and the public authorities were set up. The arrangements among others explored
the ‘physical and functional form’ of libraries,492 recognized the growing user demand for
digital information, and articulated library functions.493 Only thereafter did an updated
Library Act finally enter into force and replace its pre-digital predecessors.
The Library Act is intended to provide a legal basis for the library’s online presence.494
Accordingly, both a physical and a digital component of libraries are recognized, as are their
essentially different structures. The physical library is geographically bound, while the digital
library represents a network structure independent of territorial boundaries.495 The ‘national
digital library’ is defined as a “library facility which is independent of place and time, and
483
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accessible to everyone” (Article 1(b)).496 In this sense, the Dutch Library Act displays a
broader view on the library’s institutional organization.
More importantly, the societal task of public libraries is declared to apply irrespective of the
manifestation – physical or digital, both of which reinforce each other.497 The Library Act
thus acknowledges and endorses a digital public task; the government’s concern with libraries
is grounded in the right to freedom of expression and the possibility for every citizen to take
cognizance of information.498 Article 4 of the Library Act states: “A public library facility has
a public task which it exercises for the general public on the basis of the values of
independence, trustworthiness, accessibility, diversity, and authenticity”. Accessibility used to
be the most significant value, since public libraries were established in times of scarcity. Yet,
we currently witness an information overload. While access to a diverse and reliable
information offering remains important, the emphasis shifts to guidance and enhancing media
literacy based on the values of reliability, independence and diversity. Accordingly, public
libraries offer digital forms of information and culture in a ‘community-minded, structured
and contextualized way’. As the explanatory memorandum indicates, more and more
information is born-digital, hence solely available online. Libraries therefore need to be
present on the internet, to prevent access to information, education and culture being
reduced.499 It is the objective way of providing information to the general public, based on
those values, which is seen as a main difference between libraries and market parties.500
In addition to establishing a public task, Article 5 of the Dutch Library Act goes on to list five
main functions which public library facilities should cover in any case. The importance of
clearly defined functions has been traced back to the rise of digital libraries, which makes it
necessary to determine which functions are for libraries and which for the market. 501 The
functions in Article 5, which stem from the self-regulation referred to above (notably the
Richtlijn Basisbibliotheken 2005 and the Bibliotheekcharter 2010-2012) are the following:
a. ‘making available knowledge and information’;
b. ‘offering development and education possibilities’;
c. ‘fostering reading and taking cognizance of literature’;
d. ‘organizing meeting and debate’; and
e. ‘offering opportunities to get acquainted with art and culture’.502
The fact that consensus already existed on these functions reinforces the impression that the
library’s mission can coincide with the idea of a public task. The first three functions
(summarized as: informing, learning and reading) are concretized via lending and
consultation, assistance, composing collections, offering study and meeting places,
cooperation with educational institutions, etc.503 The other functions stress the library’s role as
a meeting place. Taken together, the functions facilitate access to information and culture.
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To anticipate the copyright analyses, it can be observed that the envisioned public library
functions imply the use of copyrighted works. It is therefore surprising that copyright issues
were left out of the reform plans, other than the commissioning of a study on the economic
and legal possibilities of e-lending.504
e. Conclusion
In conclusion, the national accounts on a (legal) public task for libraries demonstrate that a
case can certainly be made that such a task (still) exists, sometimes more explicitly,
sometimes more implicitly. This is relevant, because, despite divergences in the exact
phrasing, the picture which surfaces is that the reliable provision of access and preservation is
still deemed important in the digital networked environment. The recognition of such a task
can in turn support the creation of space for library activities under copyright law. Another
conclusion is that the mission statements of libraries show a great degree of similarity to the
tasks as articulated in laws. It emphasizes that legislators acknowledge libraries, their mission
and tasks.
To concretize the mission and tasks, the section will now turn to organizing and
operationalizing functions. By ‘organizing’ functions, I mean the internal library activities
such as collection development, storage and organization. They precede the ‘operationalizing
functions’, which are external functions aimed at users, such as preservation to ensure various
forms of access, including in the long-term. According to Stefik, “the basic functions of all
libraries are the same; they exist to collect worthwhile knowledge and information, organize
and preserve it, and make it available to the community”.505 The discussion of functions needs
a concrete starting point however. As explained previously, I use public libraries to elaborate
‘access’ and national libraries to represent ‘preservation’. To what extent are these main
library roles evolving?
The discussion of each type of function will be followed by an overview that recapitulates the
discussion of the performance of the functions. This overview is also a helpful tool when
assessing the library’s added value in section 4. The scheme is a theoretical division;
functions might overlap or be qualified and ordered differently.
3.3.2 Organizing functions
Before libraries can make available or preserve materials from their collections, the collection
must be developed. To that end, libraries select and acquire materials, ideally based on a
selection policy which states the assessment criteria and underlying values, such as topicality,
authenticity, diversity and independence.506 Libraries depend on the offerings of authors and
publishers to fill their stacks – either physical or digital – which at the same time boosts the
demand for books.507 Apart from this, the most influential factor for determining the
collection development policy is the library’s mission to serve the needs of specific user
communities.508 This observation has at least two implications for the selection decisions.
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First, the materials must be relevant and representative for the community. A certain bias is
therefore inevitable,509 but the collections must still contain diverse materials, with regard to
both form and content. Multiple viewpoints must thus be present in books, periodicals, reports
and audiovisual works, and, increasingly, digital information to reflect the shift of the
library’s mode of operation into the networked information environment.510 As different
library types serve distinct user groups, their collection policies diverge as well. For instance,
as we have seen, national libraries have a mission to collect everything which is published in
or about a country. The US Library of Congress states that the Library “should possess all
books and other library materials” which are necessary for Congress to perform its duties;
which “record the life and achievement of the American People”; and which record societies
“whose experience is of most immediate concern to the people of the United States”.511
From the works received via legal deposit, the Library of Congress selects the most important
works. As does the Deutsche Nationalbibliothek, based on its ‘collection mandate’ covering
works in the German language, or works published in or about Germany, both physically and
digitally. The mandate is further specified by collection guidelines, indicating formal criteria
for selecting works from the expanding amount of information the Nationalbibliothek
receives. Types of works for which no public interest is seen in their collection, preservation
and utilization are excluded from the selection.512 The Dutch Koninklijke Bibliotheek (Royal
Library) presents a specific case, employing multiple collection strategies: for its national
tasks, explained previously, the Royal Library used to maintain and present its collections to
provide everyone access to works featuring national history, culture or society, or originating
from The Netherlands, and to place the information in context;513 for its tasks as part of the
public library system, the Royal Library coordinates the joint collection policy for the national
digital library. Users and their personal and educational development are central to this
policy, which aspires to let users experience one coherent and multiform collection of
physical and digital materials.514 It is expected that where a title is digitally available less
tangible exemplars will be needed. The joint policy should result in a national digital
collection which is coherent with the local collections of public libraries.515 Indeed, public
libraries are more focused on local communities.
Second, when does selection turn into censorship? Though the distinction between normal
selection decisions and the undue suppression of materials from the collection is difficult, it
can be explained as follows: “[t]he all-important difference seems […] to be this: that the
selector’s approach is positive, while that of the censor is negative”. 516 Removal of materials
that no longer contribute to the library’s mission is indeed an inherent part of selection, but
such decisions should be based on a selection policy to distinguish them from censorship.517
The American Library Association’s (ALA) Bill of Rights lists the “basic policies” which
should guide the services of all libraries. Three touch on censorship, indicating that materials
should not be excluded or removed from collections because of their “origin, background, or
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views of those contributing to their creation” (I) or because of “partisan or doctrinal
disapproval” (II). Therefore, libraries should “challenge censorship in the fulfillment of their
responsibility to provide information and enlightenment” (III).518 The ALA further explains
that “libraries and librarians have an obligation to resist efforts that systematically exclude
materials dealing with any subject matter, including sex, gender identity, or sexual
orientation”. Less obvious forms of censorship are expurgation of materials by altering,
editing or obliterating parts, and limiting access to certain materials.519 This can be done by
librarians, but also by users themselves, who for instance take offence at certain topics for
political or religious reasons.520 And in the context of school libraries, the Harry Potter books
have been among the most frequently challenged books – not only for religious reasons, but
also for allegedly glorifying the occult.521 Such book banning raises freedom of expression
and intellectual freedom concerns under the First Amendment.
Conversely, libraries can also be ‘censored’ by the authorities, who can compile lists of
banned books. Recently, IFLA has drawn attention to a case that might make its way to the
European Court of Human Rights, namely the case of Natalya Sharina. She is a Ukrainian
librarian who has been under house arrest in Russia since 2015 for allegedly collecting
banned books and making them available to the public. Though IFLA urged the prosecutors
to cease pursuing the case in light of “the crucial role of libraries in defending freedom of
expression and access to information, and the duty on librarians to make choices as to
collections free of political influence”,522 she was found guilty of inciting hatred.523 Even
prior to her conviction, Sharina was reportedly planning to take her case to the highest
European Court because of her continued incarceration.524 The case is thus an example of
censorship on a librarian’s selection of materials.
Apart from selection and censorship issues, collection development is steered by practical
considerations, such as tight budgets and physical capacity as natural boundaries. Although
restraints on storage space are less pressing in the digital domain, collection decisions are still
necessary to ensure quality and diversity.525 Of a different nature is the question of whether
collections are actually still relevant. The Dutch Royal Library argues that this is the case. Its
joint collection plan explains that ‘classic’ libraries are naturally connected to their
collections, as are the services they provide. As libraries increasingly become ‘societal’
libraries which function as a meeting place, the collection seems to play a less direct role.
Nevertheless, as the Royal Library explains, library activities as a meeting place will still rely
on materials from the collection. People’s newly acquired skills can be deepened by studying
the library’s ‘traditional’ collection which libraries offer both physically and digitally. New
forms of service are then still linked to the collection.526 This is not to disregard the observed
trend from ‘collections to connections’, meaning that, amidst the increase of available
information outside libraries, collections remain important, but the need to provide access to
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the library’s own collection becomes less pressing.527 Instead, making connections between
users and reliable, diverse information comes to the fore in the digital domain as well. That
information can be part of collections of other libraries or be present online. Insofar as
libraries do put together a collection, it needs to be stored on the library premises or digitally.
In addition, materials are not just stored: in view of their increasing volume, they are
organized to make them usefully accessible.528 In other words, to facilitate findability of
content, hence access, the collection is ordered, for instance according to type or subject, or
alphabetically. The collected works are analyzed and placed in catalogs according to
classification criteria.529 A catalog is an “intellectual technology that represents the
knowledge contained in a library in a systematic fashion”, but currently expands the library’s
resources beyond its own collection.530 Classification systems are organizing principles which
provide systematic order to the materials. They should reflect the interconnectedness between
ideas, helping users locate specific material on a shelf, but also letting them discover related
subjects through browsing.531
The most widely used systems in the library sector have in common their reliance on “a set of
descriptive cataloging rules and a hierarchical schedule of subject headings”.532 The headings
are based on subject (“what an item is about”) and discipline (“a related body of knowledge
that defines a particular approach”).533 The systems are, first, the Dewey Decimal system, a
standardized card catalog which was developed in the nineteenth century and came to be
employed in many public libraries. Originally, it organized books in nine “top-level classes”,
numbered 1-9, including sociology, history and literature. These classes were sub divided into
“divisions”, numbered as 1,000 headings.534 The Dewey Decimal system organizes both
physical and intellectual materials; numbers are not related to a particular place, but to other
books. This feature can be used in online catalogs as well, but a disadvantage of the system is
that it is closed: new disciplines must be accommodated within existing classes.535
Second, the Library of Congress classification dates from the late nineteenth and early
twentieth centuries. It was developed to deal with the growing collections of the Library, but
this alphanumerical system has since been adopted by other academic libraries as well.536 It is
subject-oriented. From the outset, the Library of Congress classification was based on
dividing the whole of human knowledge into broad categories: “Memory (history), Reason
(philosophy), and Imagination (fine arts)”.537 Currently, as the Library of Congress explains,
“[t]he system divides all knowledge into twenty-one basic classes, each identified by a single
letter of the alphabet. Most of these alphabetical classes are further divided into more specific
subclasses, identified by two-letter, or occasionally three-letter, combinations. For example,
“class N, Art, has subclasses NA, Architecture; NB, Sculpture, ND, Painting; as well as
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several other subclasses”.538 In an expanding universe of subjects however, these systems
have their limitations.539 They have been adapted to not only encompass books but also other
media.540
Furthermore, like their analog counterparts, digital collections need to be organized, otherwise
such materials could easily get lost in the mass of information. Card catalogs have been
replaced or supplemented by computerized (and online) catalogs, which can be shared for
efficiency reasons. They provide bibliographical and contextual information, such as author,
genre and summaries. Such metadata facilitates searchability and findability.541 In sum, the
main features for organizing library content are the database with the collection’s content, and
the retrieval system which includes all policies and practices by which the content can be
accessed.542 According to Gorman, collection ‘development’ has turned into collection
‘management’, a term which expresses how collections go beyond institutions, and do not
only concern acquiring materials but also organizing, monitoring and sharing them.543
Irrespective of how the library activities are described, selectivity and organization are clearly
still, or especially, deemed relevant in the digital networked environment. 544 These organizing
functions are summarized in the following chart:

To conclude, it has been observed that selection is not only important for building collections
or for providing users with resources, but also for their long-term maintenance. In other
words, preservation decisions are also based on a selection policy, in order to clarify why it is
important to make long-term commitments of resources to the collection and preservation of
cultural content.545 This demonstrates the interrelatedness of the two main roles distinguished
for libraries: preservation and access. The organizing functions of collection development
which featured in this section, including selection and acquisition, storage, and organization,
are meant to facilitate those preservation and access functions. I have called them the
functions which operationalize the library’s mission and task. Preservation, access and their
concrete activities are discussed next.
3.3.3 Operationalizing functions
Though a strong rhetoric of the library’s contribution to effectuating their users’ fundamental
rights underlies the library’s mission, users are often not consciously ‘exercising’ their rights
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of freedom of expression, education, and participation in cultural and intellectual life. It has
been argued therefore, that rhetoric does not always match reality. 546 However, this does not
say anything about the social value of libraries and the importance and necessity of creating
equal access opportunities for all users via libraries in view of an informed citizenry in a
democratic society.547 As observed, libraries have always been, and will continue to be, “at
the center of new ways of presenting and communicating knowledge, and their use of
technology is likely to continue in the direction of increasingly serving the interactive needs
of information users”.548 We have indeed seen that libraries still have the mission of ensuring
(long-term) access to a variety of information, knowledge and culture, for the benefit of their
users and the public at large, in the digital domain as well. Therefore, this section assesses to
what extent the library’s main roles pertaining to (digital) preservation and access add to
realizing their missions and public task, hence their users’ fundamental rights.
a. Preservation
Libraries must guarantee the long-term accessibility of the works in their charge as a
prerequisite to making them accessible. In line with their societal missions and public task,
national libraries are in particular responsible for the preservation of cultural heritage.
Preservation is an umbrella term for the highly specialized practices that contribute to the care
and maintenance of materials, including preventive preservation measures such as proper
storage and use, good physical treatment and education. Other terms are conservation (“the
physical treatment of items based on scientific principles and professional practices”) and
restoration (which also refers to “physical treatment, but is concerned with bringing objects
back as nearly as possible to their original condition”). The difference thus lies in the focus on
stabilizing an object in the case of conservation, and on aesthetics in the case of restoration.549
As Cloonan explains, the “most general, and the most generally used term by librarians” has
become ‘preservation’,550 so I will use this denomination as well to discuss the two main
manifestations of preservation: conventional preservation of tangible works, and modern
preservation of digital and born-digital materials.
Before doing so, a preceding question is: how do libraries decide what is worth preserving for
future generations? As we have seen, libraries must inevitably make selection choices in this
regard as well. Not everything they collect needs to be safeguarded for long-term
accessibility.551 Cultural heritage denotes “the entire corpus of material signs – either artistic
or symbolic – handed on by the past to each culture and […] to the whole of human kind”,552
and thus covers a wealth of materials. In an abstract sense, it involves movable, immovable,
tangible and intangible cultural heritage. More concrete examples are the materials held by
cultural heritage institutions, such as “print (books, journals, newspapers), photographs,
museum objects, archival documents, audiovisual material”,553 but the cultural heritage
concept is constantly evolving.554 A further delineation is ‘documentary heritage’, such as
library materials with which this thesis is concerned. Documents go beyond paper and include
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digital files.555 What is worth preserving may be in the interest of mankind, but, as regards
national libraries, the focus will be on the relevance for a given country.
Traditionally, library preservation activities concerned physical copies of works. This part of
documentary heritage can be lost due to “natural calamities, such as flood and fire; man-made
disasters such as looting, accident or war; and gradual deterioration”.556 Indeed, Baker
observes that library collections used to be largely composed of “books printed on unstable
paper”, and that the acquisition of works on “poor paper” would only continue.557 To preserve
the works, libraries should act in accordance with professional standards and practice,
legislation and international conventions.558 The works are, for instance, deacidified, mended
and encapsulated in stable material, a process which does not involve making copies. 559 The
deterioration of paper is thus one challenge, evoking the truism “prevention is better than
cure”.560 Additional problems which require awareness stem from the wide range of physical
formats found in libraries; the difficulty of determining whether a work should be preserved
for its intellectual content or for its “artefactual nature”; the urgent need for preservation; and
the fact that preservation is expensive.561 Still, libraries should be able to employ “the most
appropriate techniques” to facilitate preservation, which keep advancing.562
Logically, technological developments lead libraries to want to digitize their physical
collections to optimize their tasks in the information society. Digitization is a “looselydefined term which describes the set of management and technical processes and activities by
which material is selected, processed, converted from analog to digital format, described,
stored, preserved and distributed”.563 Digitization thus translates materials into a digital
format, meaning that, if an original object gets lost, at least a digital copy will still exist. Also,
in the case of fragile works, a digital copy can be shown to the public. 564 The question could
be raised whether digitization is a core function of libraries. I would argue that it is: similarly,
as preservation is not an end in itself, but a means to ensure permanent availability of works,
digitization is not an ultimate goal either, but a way to enhance the accessibility of works for
current and future users. In my view, libraries are among the most suitable parties to
safeguard digital sustainability because of their image of durable reliability and their
commercial and political independence. In practice, public-private partnerships may occur,
which should not compromise the terms of access for libraries and their users. A European
High Level Expert Group on Digital Libraries maintained that balanced partnerships could
have the advantage of “private investment in digital culture, while preserving the public
nature of invaluable assets held by cultural institutions”.565 Yet, Darnton, a US professor and
former librarian at Harvard, remains concerned and argues that libraries should stay involved
in mass-scale digitization projects to ensure access for everyone under reasonable conditions
and to prevent one commercial party from monopolizing or commercializing access to
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cultural heritage.566 An example of a controversial public-private partnership is the Google
Books project: Google digitized millions of books in cooperation with major research
libraries, who provided the books and subsequently received a digital copy. It seems that
preservation was not the main aim, but increased findability and accessibility of the works.
The Google Books project will be discussed in more detail in the copyright chapter. An
example that did focus on both preservation and access is the newspaper project of the Dutch
Royal Library. Millions of historical newspaper pages from the period 1618-1995 have been
scanned since 2006. Since 2010, this immense digital collection has been made available
online.567
As the digital holdings in library collections expand, preservation “is no longer confined to
minimizing the physical deterioration and damage in the collections”. 568 Digital preservation
gains in importance and raises difficulties of its own. Therefore, after digitization, attention
must be paid to digital preservation as “digital life cycle management”, 569 comprising “the
series of managed activities necessary to ensure continued access to digital materials for as
long as necessary”.570 Paradoxically, digitization was initially greeted as a major opportunity
for libraries. Digitization was expected to ease and improve the preservation process, leading
to good quality copies which could be accessed by multiple users at the same time.571 It was
seen as relatively cheap, enabling the “free” provision of content to users via the internet,
which could be findable via “on-line finding aids, navigating tools or catalogue records”.572
Yet, the maintenance of digitized materials is tricky. Though digital technology came to be
employed as an alternative to microfilm,573 complexities arise  for instance from ‘bit rot’, a
degradation which “often renders the entire copy useless”.574 Not surprisingly, it has been
argued that “[e]mbodying creative works in digital form has the unfortunate effect of
potentially decreasing their usable lifespan. Digital information is ephemeral: it is easily
deleted, written over or corrupted. […] Countless born digital works are created every day,
but countless born digital works are also lost every day as they are removed, replaced,
superseded or left, forgotten, in obsolete formats and media”.575 This is due to the information
technology involved (hardware, software) rapidly changing. Even if content is digitized
therefore, it may get lost if its functionality becomes impaired or outdated. The non-binding,
standard setting Unesco Charter on the Preservation of Digital Heritage (2003) summarizes
the troubles as “uncertainties about resources, responsibility and methods”.576 The Charter
emphasizes the need for “digital continuity”, which includes measures “throughout the digital
information life cycle, from creation to access”.577 Thus, as Ackerman and Fielding
acknowledge, “[i]f ignored, maintenance issues within the digital library – especially those
relating to its materials – will threaten its usefulness and even its long-term viability”.578
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Consequently, digital preservation is not only about preserving the content, but also the
appearance and functionality,579 hence access.
A specific case in this regard is web archiving, which concerns websites and internet creations
such as blogs and wikis. Preserving access to original source materials is meant to safeguard
the history of the internet as a specific form of cultural heritage. 580 Internet materials are
known for their transient character, as a result of which “much of the material placed on the
net vanishes with disturbing speed”.581 Since publication was initially the focus on the
internet, rather than preserving internet publications, a coordinated preservation strategy was
lacking.582 Meanwhile, web archiving initiatives have been set up. One of the first initiatives
to start web archiving is the Internet Archive, established in 1996 with the “long-term goal of
providing universal access to all knowledge, within our lifetime”. Via its so-called
Waybackmachine, the “largest archive of human knowledge in human history”, users can
access the Internet Archive’s collection, to “see what the internet was”.583 An example of web
archiving by libraries is the Library of Congress’ Twitter archive. In 2010, the Library’s
Communications Director announced via a tweet that the “Library acquires ENTIRE Twitter
archive. ALL public tweets, ever, since March 2006!”584 The then-Librarian of Congress
explained the envisaged research value of such an archive: “The Twitter digital archive has
extraordinary potential for research into our contemporary way of life […] This information
provides detailed evidence about how technology-based social networks form and evolve over
time”.585 In December 2017, however, the Library announced it was moving over to a more
selective collection policy in view of the explosion in use of the platform, its frequently
shifting functionality and privacy concerns. Selection will be thematic and event-based, such
as elections.586
Another example of event-based web archiving work undertaken by libraries is the Dutch
Royal Library’s preservation of the website of the coronation of the Dutch King, WillemAlexander, in 2013. As the Royal Library explains, this website has long since vanished from
the net. Because of its relevance for the Dutch language, culture and history, hence the
potential interest for researchers, the coronation website is kept usable in the long-term via the
web archive. The link to the archive is solely accessible inside the Royal Library’s reading
room.587 Both examples of web archiving demonstrate that the library’s preservation task now
encompasses diverse electronic materials.
They also show that, like analog and digital preservation, web archiving requires selection
choices that can be broad or narrow – what should be archived and to what materials should
the public be given access? Options are to comprehensively archive all publications; to make
snapshots of everything; or to select certain materials, for example based on themes, e.g.,
subject, creator, genre or domain.588 To take the Library of Congress’ Twitter archive as an
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example once more, it was initially decided that everything would be archived, yet for
researcher access only. The Library’s aim is to build a stable and sustainable archive. It must
be organized so as to provide comprehensive and useful access.589 As explained, selection
policy recently became more selective. The Dutch Royal Library has already taken a selective
approach based on national relevance, the innovative character of websites if this is
exemplary of trends on the Dutch part of the web, societal importance and popularity. Though
the Royal Library has published a list of websites which have been archived to date, most are
not remotely accessible, apart from the collections on the Olympic Games of 2012 and
2014.590 Providing access is one of the stages of web archiving projects, which further involve
harvesting and recording. Related activities are selecting, collecting, cataloguing, preserving
and disseminating.591 Often, multiple copies of a work are made as an inherent feature of
digital technology. Migrating works – updating them to new technological formats and media,
or actual standards – also requires reproductions to be made. The copies can further be
distributed among multiple institutions.592 It is clear that the stages of digital archiving in
particular may amount to copyright restricted acts and will therefore be discussed further in
Chapter 3.
It is also clear that preservation activities ask for long-term commitment, which makes
libraries suitable parties to engage in (digital) preservation projects as indicated in the chart
below. Preservation thus precedes the contemporary availability of cultural materials, which
will be looked at more closely in the next section.

b. Access
As we can gather from the previous section, preservation is meant to ensure access for both
current and future generations. As has become clear, ‘access’ is a central notion to library
functioning. In line with their missions, libraries have traditionally been intermediaries in the
information provision to the public by bringing knowledge creators and (local) people
together.593 They are seen as social instruments “created to form a link in the communication
system that is essential to any society or culture”. 594 As the example of the Dutch Library Act
indicates, various functions concretize ‘access’, both physically and digitally: reading,
learning and informing are brought about by lending and consultation facilities, assistance,
educational programs, providing a meeting place, interactive platforms and so forth. The
execution of the access-related functions is thus evolving. In my view, to fully realize
‘access’, the library both acts as a gateway to knowledge (by organizing access to a diverse
offering of cultural heritage, knowledge, ideas and other information in different forms, and
589

See https://blogs.loc.gov/loc/2010/04/the-library-and-twitter-an-faq/ (last consulted May 2018) and Library of
Congress 2013. Apparently, the Twitter collection has not yet been made available for research use; see McGill
2016.
590
See https://www.kb.nl/organisatie/onderzoek-expertise/e-depot-duurzame-opslag/webarchivering/selectie-bijwebarchivering (last consulted May 2018).
591
Kahle, Prelinger & Jackson 2001; Beunen & Schiphof 2006 (1); Brown 2006, p. 5.
592
Library of Congress e.a. 2008, p. 2.
593
Chowdhury, Poulter & McMenemy 2006, p. 458; Hamilton 2004, p. 15.
594
Shera 1993, p. 461.

~ 89 ~

Chapter 2 – Libraries: origins, development, mission and functions
making it available in various forms) and fulfills a social-cultural role (emphasizing the
library’s societal role as a meeting place and enhancing education and interactivity). This
section aims to illustrate these dimensions of the notion of ‘access’ in library practice, which
are summarized in the overview below. Challenges with regard to access in (the information)
society are elaborated in section 4.

As a ‘gateway to knowledge’, the library acts as an intermediary, combining an active
selective role with the passive role of imparting information “while not actively speaking
itself”.595 This active-passive dichotomy manifests itself in various ways of providing access.
First, with their open stacks, libraries facilitate the consultation of materials, which includes
confrontation with materials users might not have selected themselves.596 Accordingly, users
are exposed to a multiform information offering instead of only receiving personalized
content, which supports diversity and tolerance. Libraries offer their users the opportunity to
inform themselves, but do not force them to do so.597 Users can inform themselves on-site in
the traditional reading room; via browsing possibilities at terminals connected to the library’s
closed network; or, one step further, via remote consultation. Admittedly, the latter two
options raise legal issues: insofar as copyright law does not leave space for the provision of
digital access, licenses will be required which determine the conditions for libraries to make
the materials accessible. For instance, the Dutch Royal Library indicates that digital materials
can be consulted on computers in the reading room, and that online access to licensed digital
files requires a membership number and a password.598 Interestingly, the Royal Library offers
a third alternative for access to digital content: some materials can be consulted online via
users’ own equipment, but solely via the network in the Royal Library itself.599 The legal
questions are among the reasons why digital library initiatives such as the DPLA, HathiTrust
and Europeana started out with making available public domain works.600 The question with
digital libraries is whether they still fulfill a confrontational role: do “unplanned,
unanticipated encounters” with unwanted information or materials users would not have
chosen in advance still occur in an environment where users can no longer browse the
library’s stacks?601 Arguably, personalization could strengthen the relationship between the
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library and its users, yet it would diminish the potential of the library’s collection as a shared
public space facilitating shared experiences which are vital to a democratic society. 602
A second and related way of imparting information is via lending, with the difference that
users are allowed to take materials out of the library for a limited period of time. Lending is
not a goal in itself, but a means to promote user access. Lending used to solely involve books
from the library which had selected and collected them. Soon, materials from other libraries
came within reach via interlibrary lending arrangements. Users can see in the catalogs which
works are available where, and libraries mutually agree that users can borrow works from
their respective holdings. In addition, technologies are now in place which enable the lending
of digital materials. E-lending means “making a digital object available for use for a limited
period of time and not for direct or indirect economic or commercial advantage”, after which
access is denied.603 IFLA has made the case that e-lending should be enabled in view of the
library’s role in ensuring freedom of access to information, while author interests should be
supported.604 Leaving the copyright questions aside for now, libraries currently employ
different models for ‘e-lending’. A 2014 study compared no less than 19 models in European
countries, Canada and the US.605 They range from the ‘one copy multiple users’ model which
the Dutch national e-book platform uses, to a ‘one copy one user’ model, one of the license
options offered by the US e-book program Overdrive. In the first case, Dutch users who visit
the national e-book portal can borrow up to ten e-books with unlimited renewal, since the ebooks can never be ‘lent out’.606 In the second case, Overdrive states that many of its titles are
available under the ‘one copy one user’ license: if a digital library has one copy of a title, only
one user at a time can borrow it, like physical books. Each US library chooses its own titles
and conditions.607 In addition to those options, the German online interface for e-books,
Onleihe, offers some licensing variants in between, such as licensing a title for a maximum
amount of loans and for a certain number of users simultaneously. When the set limits are
used, the work is removed from Onleihe.608 As these examples show, e-lending can take a
form comparable to conventional book lending, but in addition offers libraries the opportunity
to make works available to a larger group of (remote) users, who do not need to make the trip
to the library. The extent to which libraries can ensure long-term access to their digital content
depends on the exact arrangements with publishers.
Third, another means to make materials available to users is to provide them with copies:
libraries can place copying equipment at their users’ disposal, enabling them to reproduce the
content of their choice, or libraries can make the copies on user request. As we will see,
advancing reproduction methods and their advent in library practice led to right holder
concerns, especially the photocopying machine and its scanning possibilities. Due to
technological developments, reproduction has never been as easy as it is today. Apart from
the common paper copies, a recent possibility is digital document delivery, which extends the
library’s services outside the library building. Document delivery triggers an intersection
between ‘materials’ and ‘services’: instead of acquiring materials, libraries may provide users
access to databases where the requested documents are stored. 609 This can still be seen as an
example of active selection and passive imparting of information by libraries, leaving the
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choice of what to access to their users, but assisting them in identifying and locating the
required information.
Apart from these three concrete examples of providing access, libraries fulfill what I call a
social-cultural role in society. Though this role relies on the access-related functions
discussed above, it signifies the library’s broader societal relevance as a meeting place for
education, self-development and interactivity. The notion of ‘place’ must be understood in a
broader sense: knowledge is currently created and transferred in both physical and digital
networks or communities.610 Therefore, the social-cultural role is at present hybrid as well:
amidst the digital developments, the library’s physical place remains important. It is the
public, easily accessible, non-commercial “and therefore trusted” character which sets
libraries apart. These characteristics, in combination with the adage of ‘lifelong learning’, are
typical of the library’s support of education. Libraries cooperate with schools, sharing their
aim to provide access to information and knowledge for everyone. In doing so, libraries
complement reading education by organizing joint activities or stationing in-house librarians
at schools.611 In The Netherlands for instance, a Ministry of Education, Science and Cultureinitiated program called ‘Art of Reading’ (Kunst van lezen) has existed since 2008 “to
promote a culture of reading among children (0-18 years) nationwide”. The program brings
together a reading environment, expertise and structural cooperation between public libraries
and schools.612 As literacy remains important later on in life, libraries generally support their
users outside formal school structures based on the ideal of self-education.613 This way,
libraries stimulate reading, especially among groups which less evidently encounter books.614
One of the key competences for lifelong learning is digital competence. 615 Accordingly,
libraries provide assistance in the use of library materials. They furthermore offer context to
the materials as well as various literacy programs and other courses aimed at obtaining
‘twenty-first century competences’.
As the foregoing makes clear, literacy is a vital skill in the information society, providing a
basis for meaningful participation,616 yet this skill is on its own no longer sufficient. As
indicated previously, different kinds of ‘literacies’ are needed in the networked information
society; people must learn to search and critically evaluate electronic sources. In its vision on
media wisdom, the Dutch Royal Library has described the library’s access-related role as
follows: it has developed from ‘storehouse’ of information and knowledge, to ‘guide’ in
providing users with the required skills and assistance in the changing information
environment, and most recently, to ‘workplace’ where users can share and develop content
together.617 This description captures the shift from the library providing information to
passive users, to the library as an interactive platform for active users. As an interactive
platform, libraries stimulate connectivity and social engagement, hence strengthen their users’
free speech and cultural participation rights. In a physical way, different manifestations of the
library as an interactive platform are, for instance, book presentations where authors and
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readers discuss a work, or user-organized debates. Other examples are so-called ‘maker
spaces’: as the public library of Amsterdam describes it in the policy plan for 2015-2018, the
aim is to develop the library’s role as a ‘breeding ground’ for the development of ideas for
creating, distributing and (re)using (digital) content.618 Again, the hybrid character of the
library is visible here, uniting the physical and digital dimensions. The same can be said of
internet provision in libraries: libraries offer connectivity for users who lack these facilities at
home, bringing the physical and digital components of library space together. From a digital
perspective, users are becoming more active as well: due to the participatory nature of new
technologies, they want to engage in the creation and contextualization of content in digital
libraries.619 In sum, due to its social-cultural role, the library ideally constitutes an inclusive
forum which offers users equal opportunities to develop themselves, both in the analog and in
the digital world. It should ensure that disadvantaged groups can also keep up in the
information society.
It has become apparent that the concrete manifestations of ‘access’ discussed in this section
are typical of the library’s contribution to effectuating their users’ fundamental rights. More
specifically, the library’s role of providing access shows clear connections with various
manifestations of free speech which are distinguished in the literature: suspicion of
government, democratic citizen participation, self-fulfillment and discovery of truth.620 For
instance, the growth of personality depends on one’s freedom to “say and write, or […] to
hear and read without restrictions”, which makes free speech an “integral aspect of each
individual’s right to self-development”.621 It indicates that information, knowledge and
culture are central to human freedom and development.622 Not only individuals benefit from
access to information via libraries; society at large also gains from more developed people.
Moreover, libraries, as institutions which are considered to independently select their own
collections, expose users to a multiform information offering. The resultant ‘marketplace of
ideas’ ensures that they can weigh up different arguments, which advances transparency,
accountability and self-development. In this sense, libraries constitute a public space which
facilitates the free dialogue that is essential to democracies. This has also been called the
‘public sphere’, a realm which is characterized by access for all citizens, unrestricted
association of matters of public interest and the formation of public opinion. 623 Libraries
clearly reinforce citizen participation and the verification of claims.624
Libraries are not only instrumental for democratic participation, but also for cultural
participation. The initial conception of ‘culture’ focused on “external manifestations of
culture, such as libraries […]”,625 but the notion is dynamic and encompasses digital
culture.626 The full realization of the right to cultural participation is conditional upon, among
others, the availability and accessibility of cultural goods and services,627 which the library
offers as a gateway to knowledge and a social-cultural platform. Indeed, the
operationalization of the right to participate in cultural life involves “special measures to
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prevent barriers of […] illiteracy”.628 Furthermore, as Donders observes, the first Unesco
conference on cultural rights (1968) considered “education, or ‘the freedom to know’, by
which individuals could develop themselves” important aspects of cultural rights.629 This
points at passive access to culture as a “right to be exposed to knowledge, ideas etc.”. In
addition, however, ‘participation’ implies an active element of “creative activity and
communicating […] to the public”.630 Interestingly, the right to participate in cultural life in
the library context thus extends to both general users and to tomorrow’s authors.
The relevant legal provisions, Article 27 of the Universal Declaration of Human Rights
(UDHR) and Article 15 of the International Covenant on Economic, Social and Cultural
Rights (ICESCR) contain both dimensions. Both provisions state that all citizens have the
right to take part or participate in cultural life, and to benefit from the “protection of the moral
and material interests resulting from any scientific, literary or artistic production” of which
they are the author, respectively. Also, the references to access, education and culture in the
interpretation of the right to participate in cultural life make apparent the interrelationship
between the various fundamental rights relevant to library functioning. This is not to say that
fundamental rights cannot be violated in the library context: this does happen due to internal
or external influences, for instance by censoring materials as described earlier, by restricting
access to certain materials such as those concerning LGBTQ topics, by excluding people or
by refusing to buy materials in certain languages.631 Still, I agree with the conclusion
articulated by Jaeger and Sarin that, in principle, “[a] typical public library devotes much of
its staff time and space to free computer and internet access, digital literacy courses and oneon-one assistance, job search and application training, and help with navigating government
forms and obtaining social services. These elements of libraries are central to ensuring that
community members have the equitable chance to get basic services, become educated,
become employed, be civically engaged, and communicate effectively, all of which are
fundamental rights”.632 Fundamental rights then serve as “the ethical basis for library
service”.633
These ethics are further expressed in the underlying values of library functioning. So far, the
values have featured in the background of this chapter. To emphasize the importance of the
values as a distinctive library characteristic, they are discussed in more detail next.
3.4 Overview: normative values of library functioning
The history of libraries and their current missions, tasks and functions confirms one thing:
libraries inherently operate on the basis of certain values which are aimed at protecting the
rights and interests of their users. Think of equality, which arose during the Enlightenment
and would ultimately evoke the establishment of modern public libraries, against the
background of rising democracies which would depend on well-informed citizens who could
exercise their democratic rights, including the freedom to express and receive ideas and the
right to participate in intellectual and cultural life. As we have seen, equality of access to
information to foster self-education is also central to the Unesco Public Library Manifesto
(1949) and is evident in the more recent Digital Library Manifesto (2011) as well. The
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manifestos portray libraries as reliable institutions with a public service character which put
their patrons’ needs first. Yet, as the Digital Library Manifesto underlines, libraries do not
operate in a vacuum, meaning that, alongside copyright holders on whom this thesis focuses,
their user service should take account of right holder interests in various contexts as well, for
instance indigenous rightholders.634 In the digital domain in particular, with its increased
access possibilities, all interests involved must be respected and balanced.
On the national level, values are most explicitly connected to a legal public task for libraries
in The Netherlands, since the Dutch Library Act (2014) attaches the task to the values of
independence, trustworthiness, accessibility, diversity and authenticity. Outside of the law,
the Dutch library sector has enacted a ‘Professional Charter’ for librarians in public libraries
(1993) with basic principles for their work, pertaining to equality, accessibility, information
mediation, pro-active assistance, openness, integrity, objectivity, privacy and professional
competence and accountability, as well as quality (topicality, community representation,
plurality).635 Also, the American Library Association draws attention to its ‘core values’ as
“the foundation of modern librarianship”; they have been expanded and refined over time and
encompass access, confidentiality, democracy, diversity, education, intellectual freedom,
preservation, the public good, professionalism, service and social responsibility. 636 Similarly,
the Federal Union of German Library and Information Associations underlines the values of
service, equality, quality, accessibility, diversity, objectivity, independence, privacy and
professionalism in its Ethical Principles of the library and information professionals,
alongside adhering to lifelong learning and freedom of science. 637 Building on these
examples, this section aims to elaborate on the underlying values of library functioning from a
theoretical perspective, as they are an important element for assessing the library’s added
value and future role in comparison to other actors in the information environment. How can
the main underlying values of library functioning be summarized and how should they be
interpreted in the advancing digital networked environment?
Values are “strongly held beliefs” of individuals or groups. Accordingly, ‘library values’
inform the library’s “conduct, policies and services”, reflecting the library’s responsibility “to
themselves, others, and society as a whole”.638 The relevance of values is thus that – even if
they can conflict, need to be balanced and involve a certain self-interest aspect – they provide
for stability and consistency in the face of challenges in the changing networked information
environment. In other words, values can be translated into normative principles for good
library functioning, hence constitute an assessment tool to evaluate how the library’s actual
performance compares to the ideal represented by the values.639 As Gorman puts it: values are
“standards by which we can assess what we do; measure how near we are to, or how far we
are from, an objective; and compare our actions and our state of being to those of others and
to the ideals represented by our values”.640 The rest of this section concretizes the underlying
values of library functioning and indicates how traditional values are currently being
reinterpreted.

634

The IFLA/Unesco Manifesto for Digital Libraries 2011 explicitly notes this. Cf. also Anderson 2005.
NVB 1993. An English translation is available at www.ifla.org (last consulted May 2018).
636
See http://www.ala.org/advocacy/intfreedom/statementspols/corevalues (last consulted May 2018).
637
BID 2007.
638
Rubin 2010, p. 405. See also Gorman 2000, p. 5.
639
Cf. Huysmans & Hillebrink 2008, p. 39.
640
Gorman 2000, p. 7.
635

~ 95 ~

Chapter 2 – Libraries: origins, development, mission and functions
Due to their backgrounds and approaches, different scholars likely have their own
classification of the values they see for the library sector: “[t]here may be arguments within
librarianship or within a particular library as to how we best exercise our pursuit of the
common good, but there is little argument about the value of libraries per se”. 641 It proves that
values are not absolute truths or static concepts but conscious choices. However, certain
values may recur in the literature. For instance, in his work on the “enduring values” of
librarianship, Gorman has distilled eight core values from the work of four twentieth century
librarians and other writings on librarianship: stewardship, service, intellectual freedom,
rationalism, literacy and learning, equity of access, privacy and democracy. He asserts that
“stewardship of the records of mankind is the one task […] that we do not and cannot share
with others”. He refers to the fact that “the question of preservation and onward transmittal of
the human record” depends on “the skills of the people of the future and the machines they
use”.642 But he also expects that most of his values would “show up on any composite list”,
possibly with different wording.643 If we compare Gorman’s selection of values with that of
the American Library Association, a significant degree of similarity becomes apparent. It is
likely that the values identified by other scholars will show analogies as well.
Rubin has written on values in his book on the “foundations of library and information
sciences”. He identifies seven – the first of which is again ‘service’, which in his view is
“[p]erhaps the most distinctive feature” in comparison with other disciplines, such as
computer science, as the library’s purpose is about communicating knowledge to people and
goes beyond just “meeting an information need”. In addition, the value of service of all
people strives for “the betterment of the individual and the community as a whole”. 644 This
value thus seems connected to equality and education. The other values of Rubin’s list are:
- ‘reading and books are important’, which seems quite traditional but importantly alludes to
literacy and personal growth;
- ‘respect for the truth and the search for the truth’, which points to the provision of timely
and accurate information and, in my view, can furthermore be connected to reliability,
intellectual freedom and the right to seek information as part of freedom of expression;
- ‘tolerance’ for diverse viewpoints on a wide array of topics, reflected in a variety of library
materials;
- ‘the public good’, referring to the library’s positive contribution to society which is
prioritized over personal interest;
- ‘justice’, materialized in information equity; and, lastly
- ‘aesthetics’, which implies that certain cultural expressions are worth preserving.645
As my descriptions of the seven values demonstrate, they overlap once more with the values
raised so far in this section.
Another approach is taken by Huysmans, who discusses the library’s core functions in light of
values which have been articulated for the media landscape, namely freedom, equality, order
and quality.646 In his view, these values also apply to libraries and signify their added value in
safeguarding the quality of the public domain in the sphere of information provision.647
Initially, Huysmans’ proposed set of values seems to have a more general or broader character
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than the values discussed so far, yet they are concretized in nine normative principles which
correspond to some of the values mentioned by Gorman, Rubin and the library sector:
accessibility and availability; diversity/plurality; independence and objectivity; solidarity and
social inclusion; social control and integration; cultural (symbolic) environment; reliability
and precision; professionalism; and topicality. Each value is connected to three or four of the
principles; their interpretations are therefore interrelated.648 First, the broad notion of
‘freedom’ concerns the opportunity to benefit from the accessibility and availability of a
diverse and independent information offering which meets the needs of the public. In the
library context, ‘freedom’ thus seems part of broader information law issues, as it implies the
absence of censorship, and intellectual freedom including associated rights, such as privacy
and the right to seek and impart information. Second, ‘equality’ is associated with the
library’s traditional mission of facilitating self-education and participation for everyone.
Again, this value touches on accessibility and diversity, but also stresses that libraries should
reserve attention for vulnerable groups in society. Third, ‘order’ also serves solidarity, but in
addition contributes to social stability, social-cultural integration and creating a reality of
communality in diversity. ‘Order’ further conveys the library’s role in maintaining a symbolic
environment by storing and disseminating cultural heritage. Fourth, ‘quality’ is deemed
inherent to normative discussions about information and culture. ‘Quality’ refers to
independence and objectivity as well as to reliability, professionalism and topicality of the
library’s services and information offering.649 ‘Quality’ should not be understood as
governmental control on library collection policies, but rather relates to the professional
standards the library sector imposes upon itself. Together with the other values of ‘freedom’,
‘equality’ and ‘order’, ‘quality’ is a value which libraries warrant with regard to the functions
they perform. In Huysmans’ line of reasoning, each innovation in library functioning should
evoke the question of how this meets the values and principles of good library practice.650
Even if certain values have been recurrent so far, such as equality, accessibility, service and
democracy, and even if they form a measuring tool for library functioning, it should be
recognized that their interpretation is likely to change in the digital domain. This shifting
emphasis and importance of the respective values is discussed in a later work on the Dutch
public library’s future by Huysmans and Hillebrink. Despite their focus on Dutch libraries, I
believe that their approach has general relevance. They indicate that the shift results among
others from developments in society, for instance the “ethnic composition of the population”
which keeps changing due to the growth of “new groups of non-Western immigrants”, and the
rise of education.651 Other factors are trends in the information environment, such as “changes
in people’s media use”; the move from information scarcity to abundance and from analogue
to digital supply; and the fact that “it is not impossible that a different party could fulfill the
functions currently provided by the library so well that the added value of the library
disappears”.652 I will come back to the developments and challenges with which libraries are
currently confronted, as well as the way they can attend to these challenges, in section 4. As
for the values and principles, the implications include the following. Libraries must go along
with the diversity of cultural backgrounds in a country and social inclusion and integration of
‘newcomers’.653 Further, due to the rapid increase of information available online, its
‘accessibility’ does not become superfluous, but its independence and plurality “prompt
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concerns”. But “[p]erhaps the most important point for concern are the quality standards that
are in danger of degenerating” in the transient internet age: reliability, objectivity and
professionalism. Libraries should thus make every effort to maintain these standards.654
According to Huysmans and Hillebrink, there is no guarantee that, if information provision is
left to commercial parties on the internet, “all citizens will have access to independent,
reliable and diverse content”.655 Libraries on the other hand provide guidance and assistance
in this regard by equipping users to employ and assess the information.656 The added value of
libraries, which is discussed in more detail in the next section, thus stems to a large degree
from the values underlying the functions which operationalize their missions and tasks.
We can conclude that the normative values of library functioning are all interrelated and can
be ranged under the overarching notion of democracy. The recurring values of equality and
accessibility (including in the long-term) for instance, are exemplary for the library’s
commitment towards effectuating their users’ fundamental rights of education, freedom to
receive information and freedom to participate in cultural and intellectual life. In my view, a
notion which stays fundamental in the digital networked environment is intellectual freedom.
It is connected to other values, such as the availability of a trustworthy and multiform
information offering. It also touches on the way libraries function, such as creating an
environment in which all users can develop themselves freely. And if necessary, libraries
provide guidance. In my opinion, such information provision still remains relevant in the
digital domain. It is about the organized way of offering the information, based on a public
service rather than a commercial motive, as will be elaborated next.
4. The library’s future role in the digital era
No book about libraries can apparently do without at least a reference to or section on the
future of libraries.657 This thesis on the principles for the future library privilege in copyright
law cannot either, since the question of the continued importance of the library’s societal
position influences the rationales for such a privilege. But what is ‘the future’? More than
twenty years ago, Harris wrote that “it is certain that libraries of the mid-21st century will
appear quite different from those found throughout the world” in his days, the 1990s, but that
“the precise direction and speed of change will remain unclear”.658 The approach of this thesis
is slightly different: instead of thinking of the future in a given timeframe, this section will
conceptualize ‘the future’ of libraries and their functions by describing a selection of
contemporary developments, challenges and constraints in the digital networked environment
and in society at large.659 At the same time, the section assesses how libraries respond: what
can, or do they have to offer in this regard? In other words, where does their added value lie,
hence, what role should they take up from now on and into the future?
This section logically follows on from the extensive analyses of the library’s historical and
current role. Harris’ observation is still valid, where he states that the library’s future
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“will at least be partly guided by our past. For centuries the library has played a vital
cultural role in societies all over the world, and we are now coming to understand the
extent to which the library is an institution embedded in the cultural realm of society
and the extent to which its structural and functional characteristics are determined by
its definition as an institution contrived to consume, preserve, transmit, and reproduce
the history of civilization”.660
It is an argument which appreciates libraries as established structures in society that have the
purpose of serving the public good by functions pertaining to preserving and making available
information and culture. It recognizes that libraries have always responded to the cultural and
societal needs of the communities they were part of. In addition, as we have seen, in fulfilling
their purpose, libraries operate on the basis of underlying values, which form a distinguishing
characteristic of libraries. That purpose needs to be evaluated in order to make statements on
the library of the future. With Bivens-Tatum we could argue that, “to plan for the future of
libraries”, we must “think about the end those libraries [are] to serve”, which “is suggested by
their origins as well”. Thus, “founding principles, motivating documents, and original
inspirations” of the past can inspire the present and the future: we can look back “to discover
why we do what we do or hold the values we hold, [or] ask whether the past values can still
motivate present action”.661 The mission, task and purpose of various library types have
featured extensively in the previous section. Now, the question is how the execution of the
mission can be adapted to meet the needs of the digital networked environment.
This account on ‘the future’ of libraries implies that libraries indeed remain relevant in the
face of trends posed by the digital networked environment and have something to offer in
fulfilling the functions of preservation and access. In Palfrey’s view, “[t]he near-future of
libraries will be a hybrid of yesterday’s predominantly print-based world and tomorrow’s
primarily digital world”.662 As a result, libraries will need to tackle issues in both areas –
analog and digital. This section will cover the following topics. Section 4.1 discusses the
relationship between ‘the internet’ and libraries, and describes the rise of new actors in the
digital networked environment, such as Google. To what extent do these parties fulfill librarylike functions? Next, section 4.2 signals threats to accessibility of information appearing in
(the information) society and the proper role for libraries in this regard. Based on these
sections, section 4.3 concludes by making explicit the extent to which libraries display
distinguishing characteristics in these areas and by stating why libraries will be as important
as ever in the future.
4.1 Ongoing developments in the digital networked environment
A few years ago, when Google was reaching its height, ‘googling’ became a verb which even
made it into the dictionary, and ‘googlization’ turned into a topic of scholarly attention, which
has obvious relevance for libraries. For instance, Miller and Pellen edited a work on the
‘Googlization of libraries’, assessing the search company’s use as an information resource
and its impact on information seeking and librarianship.663 Vaidhyanathan went one step
further in his work on ‘The Googlization of Everything’, including knowledge. 664 With the
question raised at the beginning of this thesis in mind – do we still need libraries to inform
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ourselves comprehensively and autonomously? – this section discusses various developments
in the digital networked environment in relation to libraries. More concretely, different
consequences of the growing importance of the internet in information provision are featured:
to what extent can the internet itself be seen as a ‘library’, to what extent are other online
actors such as Google really competitors of libraries, and to what extent can libraries be
visible on the internet themselves, for instance by cooperating with these actors, or by
offering internet provision to facilitate online access to information? These questions are not
meant to deny the potential or utility of new services and actors in the public information
environment; they are not even about whether an actor is, could or should be called a
‘library’; their aim is to draw attention to what sets ‘libraries’ apart due to their characteristics
and the way they function.
First of all, the internet has not only been defined as “a global information system in an
increasingly connected world”.665 It was in the 1990s furthermore visualized as a library with
web pages in its collection.666 Put differently, “one of the dominant conceptualizations of the
Web and the Internet more generally is linked to a vision of the digital library”. 667 But can the
internet as such truly be seen as a ‘library’ with a ‘collection’? Though the ongoing
development of the internet has spurred the possibilities for unlocking information and
extended accessibility and reach, leading to its qualification as one of the most important
contemporary channels for the public information environment,668 we have to admit that there
are some apparent differences from the way libraries function. Even if the web currently
constitutes a dominant source of information for users, it is questionable whether that
information can always be trusted, even assuming that users are able to find what they are
looking for. Maurer and Mueller find that “often hundreds of thousands [of] hits are
presented, more than anyone will ever look at” or can be used “systematically”. Further, the
ranking of the search results is not transparent, and their reliability not guaranteed. Even
within “what seems reliable sources […] wild discrepancies and contradictions” may occur.669
As Herring emphasizes, the web “isn’t very good at providing you the right bit of
knowledge”, and the web “is jam-packed with misinformation, disinformation, fraud, and
more”, which are “not only inevitable but also abundant”.670 These are among the reasons
why Herring has argued that the internet as such cannot be seen as a substitute for libraries. In
his view, “[t]oo many people […] keep repeating that same inane bromide that libraries are
obsolete, or are being made so by the Web, the Internet, the ‘Net’”.671
If we compare the internet to the persistent library characteristics of ‘institutional
organization’, ‘purpose’ and ‘functions’, it becomes clear that, even if the internet may have
the purpose of making information accessible to all, it cannot be regarded as a ‘logical space’
since its sources are not tied together regarding structure and accessibility. 672 The internet’s
materials are furthermore not maintained, meaning that a great deal of content just disappears.
Also, Van Hoboken writes that “[t]he Internet and the Web may generally lack the
professional standards for selection and classification present in the context of libraries”. But
he also explains that “online platforms to buy books” such as Amazon, and “online
collections of digitized books” such as Google Books, have “made the Internet a major
665

Hamilton 2004, p. 17.
Kimpton & Ubois 2006, p. 202.
667
Van Hoboken 2012, p. 158; Stefik 1996.
668
Cf. Dijstelbloem & De Beer 2003.
669
Maurer & Mueller 2013, p. 65-67.
670
Herring 2009, p. 32. Cf. also Maurer & Mueller 2013; Rubin 2010, p. 236.
671
Herring 2009, p. 30.
672
Cf. Miksa & Doty 1994.
666

~ 100 ~

Chapter 2 – Libraries: origins, development, mission and functions
competitor for libraries, satisfying significant parts of information needs that would
traditionally be served by libraries”.673 It is those actors to which the section now turns,
although, as just stated and elaborated below, even if they may be competitors for libraries
from the perspective of access, it is not only about access but about other underlying values as
well, notably availability, diversity and trustworthiness.
As observed previously, other actors on the internet have entered the library’s field of
operation. They are considered important competitors of libraries with regard to the public
accessibility of information.674 While Van Hoboken maintains that “general search engines in
particular make the Web into a library for their users” as “they provide the navigation
function the Web is missing”, he also points out that it is the freely offered “specific search
services for library types of materials” especially, such as Google Books, which implies
rivalry with library services.675 Indeed, Google has digitized millions of books, which are
searchable online. Pessach argues that commercial knowledge intermediaries are one example
of “other emerging types of social institutions” which supplement the “cultural field of
‘traditional libraries’” and their preservation and dissemination functions in the digitized
environment.676 It is questionable whether the objectives of such commercial parties are
directed at preservation. The second emerging institution he mentions can be found at the
other extreme of the spectrum, namely “commons-based peer production infrastructures”
which are aimed at the free distribution of knowledge, such as Wikipedia. Pessach questions
whether these institutions fall “under the notion of ‘libraries’ as a social institution”.677
Leaving aside the question of whether Wikipedia is a library or a reference tool comparable to
an encyclopedia, I am, as indicated, of the opinion that it is the way of functioning which is
important. What sets ‘libraries’ apart, both in the physical and digital domain, is that they
operate as a public service, oriented toward the public interest and users’ rights, while Google
is a “for-profit organization”. In Tushnet’s view, there may be concerns with “shifting control
over digital works” to such an organization, “no matter how benign the company has been to
date”.678 Also, Vaidhyanathan stresses that Google Books is “not a public service”, but a
“revenue-generating project for the company”.679 The foregoing exposé is not to diminish the
innovative character of Google’s services and its contribution to making information findable
and accessible through its Google Books project. The point I am trying to make is that a
counterweight or alternative infrastructure must continue to exist alongside commercial
alternatives in the digital networked information environment. As the discussion of the
library’s mission and functions demonstrated, libraries are known for their systematic
approach to preservation and access, based on values. Libraries do not act on a commercial
basis, “but rather upon a commitment to comprehensiveness, multiplicity, and diversity of
their collections”.680 In this sense, they are “gatekeepers of the knowledge and information
flow”, due to their selection and indexing functions.681
It is important to note that the rise of the internet and other parties is not perceived only as a
“crisis” for libraries; they also see it as an opportunity.682 As Miller concludes: “[l]et us make
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the most of it, in the spirit of helping our users, which is, after all, what we are about”. 683
Libraries can thus cooperate with Google, as has already happened in the Google Books
project mentioned a couple of times so far, even though such a public-private partnership is
not without criticism; recall that Darnton warned of the commercialization and
monopolization of information. On the other hand, using the Google Books service ensures
that users are searching through library content, “even if they did not initially start at the
website of the library”.684 Furthermore, as explained in section 3, libraries are already
employing digital technologies in their functions pertaining to preservation and access. For
instance, they offer access via “a variety of Internet-based services” including databases and
e-books.685 They are also access points to the internet: most libraries provide (often wireless)
publicly accessible work stations equipped with computers, contributing to mitigating the
digital divide.686 Libraries do not only enable internet access, they should also be visible on
the web themselves, not only by providing an online catalog, but also by otherwise investing
in their online presence. According to Rubin, libraries can establish their own web pages to
“guide patrons to specific sites” which have been selected using criteria to establish their
authority and accuracy. This does not prohibit access to other sites: “rather, this service
exemplifies LIS professionals’ tradition of guiding patrons to timely and accurate
information”.687 Such a service can take the form of a web portal, which “assembles a variety
of information resources, including Web sites, catalogs, online journals, and digitized
resources, and links them to library-like services, such as online reference and interlibrary
loan”.688 With Levy and Marshall we can therefore conclude that web technologies “may well
be useful as part of a library infrastructure”, but that libraries must still provide “crucial
institutional services” such as ensuring stabilized collections for ongoing use, integrating
digital and non-digital materials.689 Libraries are the most suitable actors to take up these
tasks; and their role with regard to preservation and access will only grow to deal with
contemporary challenges in (the information) society, a selection of which feature in the next
section.
4.2 Challenges and needs with regard to accessibility in (the information) society
Libraries are not operating in a vacuum. On the contrary, as has become clear from the
historical and current library accounts, their functioning is shaped by social, economic,
political and technological developments. Also, libraries are now facing difficulties on
different levels, including practical and physical pressures and digital constraints, which
affect the accessibility of information. In order to be relevant to their communities, libraries
need to take a stand; it has been argued that they “will be required to stand up for the principle
of free and equal access to content, and for the principle of high-quality index provision”.690 It
will be shown that the tensions resulting from contemporary societal challenges point to a task
for libraries to act in the public interest of access to and dissemination of information and
culture. In other words, what performance can or do libraries set against these challenges?
4.2.1 Practical and physical pressures
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In recent years, libraries have repeatedly hit the news: although it was not all good news, a
trend is visible which recognizes the societal role which libraries can play. For instance, in
2014, in the build-up to the enactment of a new Library Act, Dutch public libraries were
reported to be going through tough times: lending and membership numbers were decreasing,
and local library branches were being shut down. Yet the news article in question highlighted
the fact that the minister of Education, Culture and Science wanted to protect libraries: they
were encouraged to cooperate in networks and to turn into meeting places, fostering debate
and teaching digital skills.691 Then, in early 2017, an evaluative report on the Dutch library’s
state of affairs concluded that libraries had done precisely that in the past period: they had
renewed themselves and organized more activities.692 These examples emphasize that, against
the background of societal challenges, the tide is turning towards a revived, yet continued
trust in libraries. They show the tension between closures of library branches and the demand
for a physical meeting place.
The library’s role as a meeting place has been discussed in the previous section, but a specific
and recent example of its importance is noteworthy: it concerns libraries’ efforts to provide
information and assistance to refugees. These initiatives by libraries, to act as social and
educational spaces, stimulate literacy and touch on values such as social inclusion. In 2015,
the public library in Amsterdam (OBA) made the national news with its pop-up libraries:
books were collected to open libraries in four refugee centers in order to support refugees and
help them learn the Dutch language.693 The OBA also planned to organize activities to help
refugees get started in society. Two months later, the OBA declared that the library initiative
had been greeted with enthusiasm; refugees volunteered to manage a lending system of a, by
then, diverse collection.694 Similar actions have been set up by German libraries. The Cologne
Public Library, for instance, was reported to run refugee programs in the spirit of community
engagement, providing language lessons and assistance with practical matters to integrate in
society.695 A related initiative comes from the German book sector: as the inflow of refugees
continues to grow, and many of them will stay in Germany for a longer period of time, the
sector has introduced the joint initiative ‘Books say welcome’, which “aims to give refugees
quick and easy access to educational and reading material”. The rationale is that, according to
the sector, “education and culture can play a vital role in promoting integration”, “[i]n
addition to essential resources such as housing and food”. Therefore, “reading and learning
corners” are established near refugee housing.696 Here too, central values of equality, access,
and helping users educate themselves are visible. More activities in this vein are likely to
follow, in line with the statement of the European Bureau of Library Information and
Documentation Associations (EBLIDA) on ‘Public Libraries in Europe Welcome Refugees’.
EBLIDA reinforces that “[t]hroughout Europe, public libraries have a proud tradition of
welcoming everyone, regardless of ethnic origin”.697 These initiatives show the flexibility and
resilience of libraries in times of closures and cutbacks.
The evidence of the library’s continued role in society notwithstanding, libraries remain
vulnerable to political choices regarding the support for their continued existence. For
instance, as described previously, US libraries can rely on federal funding, but the newly
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installed US president announced a new round of budget cuts in March 2017. Included in the
list of recommended budgets to eliminate is the Institute of Museum and Library services
(IMLS), which is the “primary source of federal support” for US libraries. It aims to “inspire
libraries […] to advance innovation, lifelong learning, and cultural and civic engagement”. 698
The impact on overall library funding is unclear, but ALA president Todaro has voiced her
concerns as “[r]eal people will be impacted if these budget proposals are carried through”.699
ALA therefore calls on its members to prevent the proposals from becoming reality and to
stand up for libraries as “trusted centers” for education and free inquiry “at the core of
communities”.700 Thus, what libraries in this case offer against the financial challenge is that
their association mobilizes its members to actively speak out against the proposed measures,
for the benefit of the public good, and to make the library sector’s “priorities clear to
Congress”.701
4.2.2 Digital constraints
In addition to troubles in (the information) society, libraries face challenges in the digital age.
In the literature, these are recurrently typified as: malleability, selectivity, exclusivity,
vulnerability and superficiality.702 This enumeration concerns the characteristics of digital
documents and electronic communication.703 Contrary to printed information, digital content
is susceptible to constant change and manipulation. Its reliability is furthermore not
guaranteed among the information overload. Nevertheless, digital natives are likely to select
digital information: in their eyes, if information is not digital, it does not exist. For the digital
have-nots, it is a different story, consequently leading to their potential exclusion from access
to information.704 As this brief account shows, libraries attend to issues pertaining to their
practice directly, but also deal with constraints in the digital networked environment more
generally. To illustrate this observation, I discuss a selection of difficulties with regard to
different manifestations of digital access and digital preservation. They are topical examples
of the challenges just raised. Again, the aim is to assess to what extent libraries are
appropriate actors to take up the responsibility of countering the constraints in question.
The first issue for ensuring access to information in the long run is its actual availability. In
other words, libraries must be able to build collections, but in the digital domain, it is no
longer self-evident that libraries can truly acquire the materials of their choice, rather than
merely obtain access granted by the publisher under certain (possibly unilaterally determined)
terms. This is the ‘access versus ownership’ dilemma.705 It signifies the augmentation of the
library’s dependency on publishers in the digital realm: publishers now exert a significant
degree of control, not only over their offering, but also on the conditions for subsequent
access. Libraries subscribing to electronic editions can therefore not guarantee their users that
the material will be available “in one, two, or ten years’ time”. This situation led Keller, Reich
and Herkovic to suggest that libraries should develop methods to “create, manage and
maintain caches” of content they subscribe to, as an alternative way to “physically possess
and control” the content.706 Lesk argues that “[t]he switch to access instead of purchase
698
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should leave us with better future collections, not just larger ones”. Apparently, he regards
this paradigm shift as an opportunity for libraries to utilize their digital counterparts’ dynamic
character: “items will come and go more rapidly”, so libraries should determine what is really
useful and important to their users.707 Nevertheless, Keller et al. conclude that “[t]he
traditional virtue of libraries – to assure access to a community of readers by holding selected
content of importance to those readers” must be reasserted.708 The relevance of that
conclusion also becomes apparent in the context of lending. In many cases, publishers do not
sell their e-books to libraries; licensing has replaced ownership. In some cases, publishers
even refuse to offer digital content to libraries, or they impose restrictive conditions. 709 This
negatively affects the role and mission of libraries in democratic access provision.
Next, various factors impact whether libraries can get the right information to the right user in
the digital domain. Three examples are the digital divide, the information overload and ‘fake
news’. Each factor challenges the accessibility of information, a tendency which libraries
must counteract, as the following quote illustrates nicely:
“In an age of mass media, which so often distort and debase communication, the
library has a particularly important role to play in the fullest provision of impartial,
many-sided information. In an age when information explodes and people must go on
learning all their lives, librarians have a particularly important role to play in helping
people secure the information they need”.710
The digital divide has featured in the thesis already. A tension was identified between the
changing expectations of some users on the one hand, who see online possibilities of “access
to all knowledge instantly and free of charge – a passport to paradise”,711 and less digitalsavvy users who need guidance in the digital realm to meaningfully access content on the
other.712 This tension is mentioned here to once more stress a future role for libraries in this
regard. Users may need assistance in finding the information they need. Libraries can support
them not only in becoming digitally literate, but also functionally literate, for instance by
providing publicly accessible computer workplaces. This touches on the issue of the
information overload in the digital realm. Apart from the question of whether librarians
themselves can keep up with the inflow of content, they can help users to manage the flood of
information by instructing them in how to use search tools effectively. They have the
“opportunity to teach users about authority, about optimizing searches”. 713 Cahill explains
that, even if users “no longer see librarians as the guardians of information per se”, “[t]hey see
librarians as the guardians of expertise they need to use the tools they know are out there to
access that information”.714
Clearly, a need for trustworthy actors such as libraries is unmistakable in the digital
networked environment, a need that is only increasing as evidenced by the specific case of
‘fake news’. ‘Fake news’ refers to “false or misleading information”, as most recently
manifested during the 2016 presidential elections in the US. According to Allcott and
Gentzkow, ‘fake news’ was disseminated among millions of users via social media, with “no
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significant third party filtering, fact checking, or editorial judgement, and an individual user
with no track record or reputation can in some cases reach as many readers as Fox News,
CNN or the New York Times”.715 They also observe that “rumors, conspiracy theories, and
other cousins of fake news are not new to the social media era”. 716 Irrespective of whether
‘fake news’ is a phenomenon, and irrespective of whether it truly altered the outcome of the
elections as is claimed, the renewed concern signals the serious threat to reliable information
provision online and the implications for the democratic ideals of letting informed citizens
form their own opinions. In light of their historically developed functions of informing and
educating their patrons, libraries are the obvious parties to actively engage in the discussions
and lead a countermovement with trusted information. They are “natural allies”. 717 As Ayre
explains, “[p]ublic libraries have an important role in our democracy as one of the few public
institutions that are still trusted and one which is committed to an informed citizenry”.718
Again, this comes down to ensuring that everyone has access to information and running
literacy programs, teaching users the ability to “negotiate increasingly complex information
environments” and “to critically evaluate the credibility and appropriateness of information
sources”.719 Yet, “[t]o be well-informed, people need to be more sophisticated consumers of
information. They need to be able to recognize fake news sites and to distinguish opinion
pieces from investigative journalism. They need to learn to watch the news media with an
appropriate amount of skepticism”.720
Libraries can do more in this respect. They can be “critical towards information without
restricting access to it”.721 Instead, they can offer users the tools to critically assess
information. They “need to build on their trusted status to be more actively engaged in
activities that support our democratic system whose success relies on having an informed
citizenry”.722 Libraries have indeed taken up the gloves in an activist way. 723 Even if libraries
“cannot curate the Internet” and “do not have the resources to keep up with the number of
‘fake news’ sites that pop up by the hour”, they can be active in multiple ways. They can
dedicate “the safe space of their libraries” to facilitate “community conversations” on politics,
getting people out of their “bubbles” by exploring issues from different viewpoints, hence
empowering them. They can play an “active fact-checking role” on social media by drawing
attention to “common hoaxes” or by referring users to fact-checking sites to verify the
accuracy of news stories. In addition, they can provide additional context to things reported.
They can evaluate “useful plug-ins and apps that help people identify fake news sites while
browsing”. They can share guidelines about “how to identify real and fake news”. 724 Various
libraries have developed ‘LibGuides’ about how to identify ‘fake news’; for instance, the
guide of the librarians of Indiana University East offers an overview of the questions to ask in
evaluating websites as well as other resources to teach users the skills to avoid ‘fake news’.
What kinds of ‘fake news’ exist, and what makes a news story fake? Pointers offered in this
regard are that the news cannot be verified, appeals to emotion, is authored by someone who
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is not an expert, cannot be found anywhere else or derives from a known ‘fake news’ site. 725
Similarly, the guide of the Bluford Library (North Carolina A&T State University) hands
users a test to judge the quality of information, the so-called CRAAP test, scoring the
currency, relevance, authority, accuracy and purpose of the information and its source.
Depending on the outcome, the information is to be perceived on the spectrum between
‘unacceptable’ and ‘excellent’.726 It is in line with IFLA’s statement on ‘Alternative Facts and
Fake News – Verifiability in the Information Society’, which encourages crowdsourced factchecking endeavors, for instance in collaboration with Wikipedia, which deliver “community
trust in an age of suspicion”. The statement underlines the fact that both libraries and their
users can have a positive role in understanding the whole system of knowledge production
and developing fact-checking tools.727
Lastly, long-term access to digital information sources further depends on solid digital
preservation programs. It has been called a “paradox” that digital information may be easier to
access than ever, but is very hard to preserve.728 In addition, digital preservation is partly a
question of asserting responsibility. Difficulties are connected to the ‘access versus
ownership’ issue discussed above: can libraries preserve materials they do not own? The other
way around: are publishers oriented towards preservation? As indicated previously, if market
parties decide what is preserved, “then probably only material of commercial value will
remain”.729 In comparing public and private approaches to knowledge preservation and
access, Menell lists various advantages and disadvantages of “different institutional
options”.730 He is of the opinion that, irrespective of their mission to provide the public with
access to their collections, public libraries do not really have the means to digitize and
preserve their holdings.731 Yet, as discussed, it is mostly national libraries which have
preservation tasks. They are regarded as the most appropriate actors to digitize their
collections or outsource the work.732 Still, taking this one step further, Menell seems to take
the view that “[i]nternet search engines are in a much better position to develop successful
searchable archives and tools”.733 While that may be true, it was observed earlier that access
rather than preservation is the main objective here. In view of the importance of digital
preservation, and given the complexities involved in the process, it would be advisable for
experienced public actors such as libraries to be able to stay active in this field. This can take
the shape of library consortia to share the work load, ensure library sustainability and
efficiently allocate space, time and budgets.734 In light of the library’s “institutional
commitment” to preservation referred to earlier, Keller et al. summarize it as follows:
“libraries and librarians have long been prominent among the few kinds of social agencies
that have preserved continuity of cultural heritage. By serving as custodians of local
collections, they have incidentally served a larger common good. Whatever other public
benefits they provide, publishers and Internet promoters do not, and cannot be expected to,
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fulfill this custodianship role”.735 However, apart from responsibility issues, the question is
whether libraries are legally allowed to perform digital preservation activities. They may run
into legal issues resulting from copyright law and related licensing practices, some of which
have been touched on in this chapter. This is detailed in the next chapter. Before doing so, I
will recapitulate the extent to which libraries display added value as opposed to commercial
actors in the future digital networked environment, which is a prelude to the justification for a
privileged position under copyright law.
4.3 Outlook: why libraries will remain important in the future
The accounts of ongoing developments in the digital networked environment and practical,
physical and digital challenges that affect libraries have demonstrated that “[t]he library has
an important function as a source of reliable information”, but that “it must keep its services
socially relevant”.736 In my view, that relevance pertains to libraries being able to
operationalize the digital side of their main roles – preservation and access– for the benefit of
their communities as well. It makes libraries hybrid institutions. They are places “where ideas
clash and cultures engage, where values other than the strictly commercial survive and
inspire, places people can go, physically or virtually, and emerge better people, their lives
improved and through them perhaps our society improved”.737 What it comes down to, is that
an actor with a public service motive, functioning on the basis of normative values, should not
be overshadowed by commercial actors who provide functions concerning information
provision, be it in the interest of their own profit. With Palfrey we could therefore argue that
“[w]hen it comes to the knowledge and information on which our system of democracy
depends, we should not rely on the market exclusively to meet the needs of our communities”.
In other words, as he phrases it in his book with the compelling title BiblioTech. Why
Libraries Matter More Than Ever in the Age of Google, a “true ‘public’ option” must be
retained.738 Building on the previous sections, this section provides some further insights into
the continued relevance of libraries in this regard, hence the “rosy outlook for libraries in the
digital era”.739
An important distinguishing feature of libraries are the normative values underlying their
functioning. It has been argued that the library’s values “are worth defending, not just because
they are good for individuals but because they are good for society as a whole”. 740 With
regard to ‘access’, and ‘preservation’, this has the following implications. To optimize
‘access’, a structured information offering remains vital. Even if the added value of an
ordered physical collection is seen as declining,741 there will always be materials that are not
available online. And the materials that are online must be presented in a useful, relevant,
sustainable and efficiently usable way. Again, ‘trust’ is a key word.742 Libraries then become
“nodes in a highly networked digital world”, working together to “create a shared, open
digital infrastructure”.743 This furthermore implies a shift from collections to connections.
Libraries provide metadata for content, connecting information to information, users to
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information (from other libraries as well), and users among themselves.744 Pedersen, who
approaches the future of public libraries from a technology perspective, argues that libraries in
this sense keep connecting patrons to “new sources of information, in new formats, with new
devices to support information literacy in an ever-expanding pool of content”, evaluating the
accuracy and quality of the information.745 With regard to ‘digital access’ and ‘digital
preservation’ therefore, Zittrain argues that “[i]n a world suffused with so much transient
information as to inspire epistemic paralysis, we acutely need libraries’ power, independence,
and ethos: institutions conceived to fight on behalf of their patrons, which is to say for the
public and for the preservation and intelligibility of the public record”. 746 Put differently,
“[t]he future of libraries matters for many reasons, but their role in keeping the culture’s
knowledge safe over the long term is surely near the top of the list”.747 In the case of both
preservation and access, the reliability of libraries and their commitment to providing context
and service still prove valuable, be it interpreted differently in the physical and digital
domains. Libraries must thus navigate between their conventional and evolving roles: “[t]he
net result of rethinking libraries as institutions, and the role of librarians as professionals, will
be a balance between the traditional and the innovative”.748 Not only are the library’s values
worth defending in times of a rethink of their institutional organization and purpose; so is
their privileged position under copyright law, as is central to the next chapter. Inevitably,
“[t]he fate of our archaic copyright laws” is a factor which shapes the future of libraries.749
In sum, in line with the adage that “the best way to predict the future is to invent it”, I would
say that the purpose of libraries continues to be oriented towards serving users, by providing
equal access to reliable information in whatever form, and by promoting education, including
a range of literacies – in other words, by helping users effectively negotiate the twenty-first
century information environment.750 Moreover, libraries have always defended democratic
values. They have stood up against censorship and upheld the right to read. They have
supported equality, which, as Jaeger and Sarin underline, is visible in the fact that
librarianship was one of the first professional careers open to women, but also in their core
principle of providing “equitable services to all” in an inclusive society, under the heading of
“social justice”.751 In conclusion, they defend fundamental rights and create “a more
inclusive, educated, successful, and just community through education, literacy, advocacy,
and technology”, based on a “combination of skills and broader ideals”.752 Together with their
public service motive, these principles are strong indications of why libraries’ importance will
endure in the future. What is more, following this line of reasoning, the principles signal that
libraries and their functions likely deserve to remain privileged under copyright law.
Libraries’ institutional organization, purpose and functions, as extensively discussed in the
previous sections, will inform the copyright analyses in the next chapter, based on the
assessment framework as explained in the next, concluding section.
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5. Conclusion and assessment framework
This chapter aimed to track the historical development of the library’s societal role and to
assess how it is shaping up, both now and in the future. It was shown that, from ancient times
onwards, societies have had an interest in the collection and preservation of knowledge 753 by
reliable actors, which materialized in the establishment of libraries. In line with the recordkeeping needs of early societies, libraries preserved materials as an administrative measure or
for religious purposes. For a long time, preservation was the key role of libraries; works could
only be consulted by a restricted group of users, for instance by religious officials or a select
company of scholars, for whom collections were organized. Learning is a recurring theme
throughout library history, especially as the emphasis of library functioning gradually shifted
to access. At first, libraries were only open to a limited audience, but over time even the
closed monastery libraries turned into research centers. The cathedral and university libraries
that followed opened their doors to larger number of scholars and students, making them
forerunners of modern libraries. Indeed, with the establishment of modern public libraries, the
general public was finally reached. Their central values, such as equality, access and selfeducation, still underlie library practice in the digital networked environment. In sum, this
chapter has identified preservation and access as the library’s main tasks, acknowledging the
different emphasis for different library types.
Despite taking ‘libraries’ as a starting point, this chapter argued that it is not the name of an
actor that is decisive, but the way it functions, namely on the basis of values such as
accessibility, diversity and trustworthiness, which reveals fundamental rights connotations
related to freedom of expression, cultural participation and education. Then, it is about
functioning like a ‘library’: values are likely indicative of the added value of ‘libraries’ in
comparison to other actors with functions in digital information provision, and will therefore
help to frame justifications for library exceptions in copyright law later in the thesis. It was
acknowledged that (university, national and public) libraries are still among the dominant
actors fulfilling preservation and access-related functions in the digital networked
environment, because of their reach, high degree of organization and structured mode of
operation. Libraries were thus taken as the object of inquiry: their institutional characteristics,
purpose and functions were assessed from a library and information sciences perspective. By
taking these findings to the copyright chapter, the aim is to not only offer a way of thinking
about ‘libraries’ and their future role in general, but more specifically in the context of
copyright law as well.
Another main conclusion of this chapter is that libraries have always responded to
technological and societal developments. Thus, in addition to the factors contributing to
library growth identified in the historical discussion, namely social, economic and political
conditions, I added a fourth: technological change. Currently, the library notion is
transitioning against the background of digital advancements: it is being “transformed to
address the new environment in which it exists”.754 The evolving nature mainly lies in the
library’s increasingly digital appearance. This observation was illustrated by describing the
conventional and modern interpretations of the library characteristics which recur in library
and information sciences literature, and which I summarized as ‘institutional organization’,
‘purpose’ and ‘functions’. This supported the argument that the discussion of digital libraries
is not about finding an exhaustive definition, but about recognizing the concept’s main
characteristics.
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A common denominator of physical and digital libraries, and, in between, hybrid libraries, is
their systematical way of functioning, maintaining a managed environment to provide
meaningful access to diverse and reliable sources. In this light, the three identified
characteristics can be explained as follows. First, with regard to ‘institutional organization’,
the meaning of ‘institution’ should be clarified. In the library context, the term can have the
literal meaning of an establishment or place; this is the traditional perception of a building
which houses a collection. A broader interpretation refers to an institution as an established
structure in society, a conceptualization which offers room for the digital dimension of
‘libraries’.755 This is not to say that the library’s place is no longer important, but a more
flexible understanding of ‘institution’ as encompassing a broader space is better suited to
accommodate the features of the digital networked environment. Libraries are thus
disentangling from their physical locations.
Second, the ‘purpose’ of user support and providing useful and organized (long-term) access
is not only relevant in the analog, but also the digital world. As indicated, the library missions
of various kinds of libraries all more or less point in that direction. The mission libraries see
for themselves in theory, as manifested in statements, can be backed up by a legally
recognized public task. National and public libraries in the US, EU, Germany and The
Netherlands were chosen to underpin this observation, although in the copyright chapter the
focus is not on whether ‘national’ or ‘public’ libraries are covered, even if it might be
observed that they are. Third, the focus was on functions which libraries perform in practice
to effectuate the mission. These have been summarized under the headings of ‘organizing’
and ‘operationalizing’ functions. It was concluded that all functions currently have a digital
component. Taken together, the functions can be schematized as follows:

Hence, the chapter went on to make the case that the library’s historically developed role in
society extends to the digital networked environment. This fits the argument that “[l]ibraries
have existed for many centuries and their social role and practices have evolved through many
forms of civilization and many formats of media”.756 Now, this concerns electronic media in a
digital information society. Which functions should ‘libraries’ still be able to perform in the
public interest of knowledge dissemination and access to culture? This question must be seen
in light of ongoing developments in the digital networked environment and challenges with
regard to accessibility in (the information) society. Selected issues were the rise of new actors
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in the information environment; practical and physical pressures such as closures and budget
cuts; and digital constraints, namely the ‘access versus ownership’ dilemma, the digital
divide, the information overload, increased attention for ‘fake news’, and digital preservation.
Potential library responses were discussed alongside these constraints, which showed a hybrid
picture: libraries remain important as meeting places, especially for assisting users with
(digital) literacy skills and providing a safe space for low threshold and inclusive participation
in society in times of an inflow of refugees. More importantly, if there is one common thread
which surfaces in the discussion of the library’s contribution to tackling the issues raised, it is
that their functioning is based on a set of normative values, notably ‘trustworthiness’ and
acting on the basis of a public good motive.
From the perspective of copyright implications, however, the physical side of library practice
will probably raise less questions than the digital dimension. Different forms of online access
will prove to be the thorniest issue from a legal perspective. This also means that not all
libraries will be confronted with copyright questions to the same extent; for example if they
digitally make available collections of older, out of copyright works, or have a focus on
analog preservation. To the extent that they face copyright uncertainties however, a case can
be made that library functions should to some degree be privileged under copyright law,
considering their contribution to effectuating their users’ fundamental rights. The rights which
came to the fore most strongly in the discussions were freedom of expression (including
opinion formation and receiving information), participation in cultural and intellectual life,
and education. All are vital for democratic societies. As the discussion of contemporary
challenges revealed, libraries have such an important task, in the digital environment too, that
intervention in exclusive authors’ rights seems justified, provided that this happens in a
balanced way. The scope of the current exceptions in that regard is analyzed in the next
chapter on copyright.
The findings from the library and information sciences-based research are used as a backdrop
to analyze to what extent the existing exceptions in the copyright laws of the US, EU,
Germany and The Netherlands – including their understanding of ‘libraries’ as manifested in
the wording of the legal provisions, explanatory memoranda, case law, literature and
scholarly commentaries – reflect the reality of the digital networked environment. What it
comes down to, is the question to what extent copyright law adheres to a traditional or
evolving understanding of libraries, even if the line can be difficult to draw. Copyright law is
thus measured against the recurring library characteristics pertaining to the library’s
institutional organization, purpose and functions. In conclusion, the main characteristics
identified on the basis of library and information sciences literature can be summarized in an
assessment framework, which will be a tool to structure the copyright analyses:

~ 112 ~

Chapter 2 – Libraries: origins, development, mission and functions

Interpretation
Characteristic

Traditional

Evolving

- Fixed place; centrally located
physical infrastructure.
- Perception of a building with an
organized collection managed by
library staff for local users.

- Location not fixed.
- Structural infrastructure for (at a
distance) access to digital content,
including beyond own collection
(logical space, integrated entity);
potentially high degree of user
interactivity, remote users.

Purpose
(in theory)

- Determined purposes on behalf of
a certain community: commonly
service in support of users;
facilitating (long-term) access to
information and culture and selfdevelopment in a competent
manner; connecting users to local
content.
- Potentially public service mission
which may constitute a public task
(de jure or de facto), based on
values such as accessibility,
diversity and trustworthiness.

- Providing organized digital
access. Emphasis on order,
guidance and context to reliable
and diverse digitized or born-digital
content; connecting users to remote
content.
- May constitute a digital public
task (de jure or de facto).

Functions
(in practice)

- Organizing and operationalizing
functions furthering ‘purpose’:
- Organizing functions: collection
development, storage, organization
etc.
- Operationalizing functions:
preservation and access
(consultation, lending, copying;
meeting place, assistance,
education, interactivity).

- All organizing and
operationalizing functions have
digital components.
- Online access is important, but
also shift from ‘access’ to
‘assistance’ in digital networked
environment.

Institutional
organization

The framework is meant to simplify the library’s role and a selection of functions which are
representative for ‘preservation’ and ‘access’, in order to enable the legal analysis in the next
chapter. As such, the framework is a succinct overview of library characteristics and their
traditional and evolving interpretations, which constitute extremes on the spectrum between
brick-and-mortar cliché and library without walls. The present chapter has discussed the
scope of the library’s purpose and functions against the background of certain constraints in
the digital networked environment. Some of them have legal implications as well. As
indicated, legal barriers, and more specifically copyright questions, are the central constraint
in this thesis. For instance, to what extent does copyright law facilitate library functions? That
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question covers two elements: first, does copyright law reflect the acts that are involved in
performing the function in question? And second, what are the limiting conditions that
determine the permitted scope of activities? To facilitate the former, the main features of each
function can be summarized as follows:
- Preservation means maintaining the content and carrier of works from the collection. It
includes preventive action, restoration after damage and replacement. Preservation activities
likely involve the reproduction of (parts of) the work. The goal is to safeguard access to
cultural heritage for future generations.
- Consultation is a way for libraries to expose users to a multiform information offering.
Libraries place materials at users’ disposal for consultation purposes, which can take place
on-site (both analogously and, as a hybrid form, via computers) and online. The content
which can be consulted ranges from the catalog or abstracts of the works to full-text content.
Digital consultation will involve reproduction and making available activities.
- Lending is a service which enables users to get to know works in a low-threshold way. They
are allowed to take the materials temporarily out of the library. This practice started with
books and has come to encompass a diverse information offering.
- Lastly, copying is a general notion with multiple goals. In this overview of library functions,
the term refers to library copying at the request of a user or other library, or to allowing users
to copy themselves via copying equipment provided by libraries. This practice fosters the
availability and accessibility of works for users. The delivery of copies can be both analog
and digital.
With regard to the order in which to discuss the functions, the library perspective and the
copyright perspective evoke different options. As noted above, preservation was the first
activity for which libraries were established, so from a library viewpoint this function would
come first. From a copyright standpoint however, preservation did not immediately raise
concerns; instead, a copyright response was only required as a consequence of increased
access and reproduction possibilities resulting from lending (first legally regulated in
Germany) and new copying methods (first addressed in the US) respectively. Preservation has
become copyright-relevant mainly since the advent of digitization. Despite the copyright
perspective of Chapter 3, libraries are still the object of inquiry. Therefore, this thesis chooses
to order the functions accordingly: preservation followed by access (consultation, lending,
copying).
Inevitably, the question arises: if national legislators recognize a legal public task for libraries
in library regulation, as most recently demonstrated in the Dutch Library Act of 2014, should
other laws then not be brought into conformity with that view? More concretely, should
copyright law not then offer space to facilitate that task, especially since the organization and
dissemination of information can be regarded as a shared goal of copyright law and libraries?
To what extent is that already the case? If we agree that libraries remain an “essential public
good”, lawmakers should “step up” and support libraries757 – not only by funding, but also by
creating a suitable legal climate which facilitates their functions pertaining to (digital)
preservation and access, with access concretized in different manifestations. This is the topic
of the next chapter, which assesses the position and characterization of libraries and their
functions under the four selected copyright laws.
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CHAPTER 3
Copyright: libraries’ institutional organization, purpose and functions
through a copyright lens
“The roles libraries play are shaped by copyright law.”758

1. Introduction
On 16 October 2002, the new building of the modern Bibliotheca Alexandrina opened its
doors in Egypt. The Bibliotheca aims to be “a center of excellence for the production and
dissemination of knowledge and to be a place of dialogue and understanding between cultures
and peoples”.759 It is involved in various digitization projects, for instance concerning Arabic
manuscripts.760 In collaboration with the Internet Archive, the Bibliotheca houses a copy of
the entire collection of billions of web pages. 761 Its digitization projects serve preservation
goals and intend to make works digitally available, in line with the two main library roles
distinguished so far – preservation and access. This is where the Bibliotheca indicates to face
copyright questions,762 which are exemplary for the issues surrounding digital library
activities in general.
Libraries may feel that their digital development is affected by copyright uncertainties
because their activities include copying, and in that sense, that their ‘role’ is ‘shaped’ by
copyright law. In a far-reaching scenario, substantial parts of digital archives are even blacked
out, due to conflicts with right holders about rights clearance.763 Nevertheless, the tension
between copyright law and libraries is not new; despite the previously observed shared history
of ideas of copyright law and libraries, digital advances in the creation, reproduction and
dissemination of information just form the next chapter in copyright law’s required response
to new technologies. From “the printing press, the telegraph and the camera, through to the
phonogram, the photocopier, the tape player, the personal computer and the internet,
technological developments have always driven and shaped copyright law”764, for instance by
challenging the scope of exclusive rights and subject matter. This has led Sherman and
Wiseman to call copyright a “creature of technology”.765 In the context of this thesis, it was
when the photocopier entered library practice that right holders first became seriously
concerned with library activities, despite, or perhaps because of, the opportunities to improve
access to their works. As has been observed, the photocopier altered the place, people, and
amount involved in the copying.766 And now, it is digital libraries which offer new and
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advanced ways of disseminating information. Both libraries and copyright law thus
continuously evolve alongside technological advances.
What the introduction of most technologies have in common is that “technological change
does not map neatly onto legal change”.767 Though it has been argued that prior problems are
fundamentally different than those presented by digital technologies, it is also acknowledged
that comprehending the historical interaction between copyright law and technology can help
us to determine the appropriate scope of copyright law in answer to new technologies
generally, hence how to balance the relationship between copyright law and the public interest
regarding the library context in particular.768
Many challenges are legal, stemming from the fact that the scope of legal regimes for libraries
is often limited and unclear. First, copyright laws regulate ‘traditional’ and ‘digital’ activities
differently. Many activities in conventional libraries used to be free, such as on-site
consultation of physical works. The increase of access possibilities as a result of lending and
copying equipment spurred the demand for library exceptions, but it is at present not always
clear to what extent certain digital uses are covered by the existing exceptions. The features of
digital libraries, such as enabling at distance access to a diversity of digitized content, raise
legal issues pertaining to the “creation of the library and its dissemination to the public”.769
Second, questions about the application of library exceptions only occur provided that such
exceptions exist.770 While exclusive rights are guaranteed in international copyright
instruments, there are no internationally mandatory library exceptions. This is an area which
is largely left to Member States, a fact which has been criticized by scholars771 and library
practice772. It leads to a patchwork of library exceptions, which may be problematic for crossborder uses, as is often the case with digital dissemination. In addition, as Crews has observed
since his first report on the topic, the library exceptions that do exist can diverge in many
ways, ranging from the applicable ‘libraries’ to their encompassed activities and the types of
works involved. Even within seemingly harmonized contexts, such as the EU Copyright
Directive, countries have added national particularities.773 Despite the resulting challenges, it
can be concluded that “[t]he specific terms of the library exceptions reveal much about the
relationship of copyright law to library services in different countries. […] They are a
reflection of cultural, historical, and economic objectives”.774 In this sense, copyright law may
shape library functioning, but the other way round, the library’s position in society also steers
the justifications for the legal space it is granted.
Copyright’s ‘view’ on libraries is central to this chapter. If copyright exceptions target
‘libraries’, the question is how this notion should exactly be understood in this context, and
whether a closed definition is necessary, possible or desirable. Certain phenomena are so
familiar to us that we recognize them even without a comprehensive definition. For instance,
similar as “[we] all know what a horse is”, we have a pretty good idea of what libraries are
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and what we expect of them. The quote derives from a case about defining audiovisual media
services in the internet environment. As the Advocate-General in that case indicated,
“intuitively everyone is capable of identifying such a service. However, when it comes to
describing it in legal language, it is difficult to find terms which are at the same time
sufficiently clear-cut and comprehensive”.775 The ‘library’ is not a legal concept either, but
the notion certainly has legal implications, for example in the application of copyright
exceptions. As the previous chapter showed, libraries may be difficult to define in a closed
way, but certain persistent characteristics can be identified. In the copyright context however,
the definition of libraries must further be seen in combination with determining the
exceptions’ scope of application: why have certain choices been made? An additional
challenge is that, even when the notion of ‘library’ has occasionally been characterized for
legal purposes, the concept is evolving, yet traditional perceptions easily remain persistent. To
what extent is the modern interpretation reflected in copyright law?
This chapter analyzes the characterization of ‘libraries’ and the way their ‘institutional
organization’, ‘purpose’ and ‘functions’ are taken into account under the copyright laws of the
US, the EU, Germany and The Netherlands (sections 3-6). The analyses are informed by the
compiled charts where the current exceptions, their legislative histories, other policy
documents and exemplary cases are brought under these three headings (Annex II). Each
country analysis starts by assessing how the intersection between copyright law and libraries
has historically taken shape. Which role did copyright legislators see for libraries and how
was that reflected in the law itself? Similar to Chapter 2, we can discern a historical line of
argument, indicating that technological developments and an increase of access possibilities
have influenced both copyright law and libraries over time, and accordingly their relationship.
Insight in previous legislative debates will reveal the legislators’ considerations in the process
of adapting copyright law to societal and technological developments in the library context. In
sum, the rationales for the library exceptions over the years will be featured, culminating in
the adoption of the most recent provisions. This provides the background for discussing the
position of libraries under each copyright law in the digital networked environment, where the
potential impact on right holder interests shows an upward trend. First however, section 2 sets
the scene by explaining the general intersection between copyright law and libraries in more
detail: which features make copyright law relevant to libraries? Section 7 concludes.
2. The intersection between copyright law and libraries
As a system of exclusive rights and exceptions, copyright law controls which content is or is
not freely available. Accordingly, libraries need prior permission if their functions involve
copyrighted works, unless an exception applies. Exceptions are an integral part of the
copyright fabric. Copyright law has thus been typified as a tool “that structures the use and
flow of information”.776 In the context of this thesis, the question is how copyright law
balances the interests of right holders, libraries and their users.
Among the factors which influence the position of libraries under the copyright framework
are abstract theories on copyright’s rationales, and the concrete features of copyright regimes’
designs. Both contribute to the space which is left for libraries under copyright law. Of the
various theories which have been used to justify copyright, some resonate with the library’s
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purpose and functions, such as social, cultural and freedom of expression arguments.777 The
two main copyright traditions, the utilitarian and author’s right traditions as represented by the
US respectively the EU, Germany and The Netherlands, take different approaches.
Nevertheless, this section also supports the argument that copyright law and libraries share
goals in the organization and dissemination of information and that therefore the case could
be made that copyright law should somehow facilitate the library’s task in that regard.778
Theories on copyright’s rationales: social, cultural and freedom of expression arguments
On a foundational level, each of the social, cultural and freedom of expression arguments to
some extent values the role of copyright in enhancing the information, knowledge and cultural
offer on behalf of both subsequent creators and society at large. The arguments have their
own emphases. According to the social argument, authors are protected against unauthorized
exploitation of their works. Copyright in this sense provides incentives for authors to create
new intellectual creations for the benefit of society.779 The works can for instance be accessed
via libraries. Under the cultural argument, copyright strengthens the production and
dissemination of knowledge and culture.780 This contributes to the growth of national
heritage, which libraries maintain in the long-term. The freedom of expression argument is
related to democracy, with copyright enabling authors to voice their opinions independently,
stimulating diverse viewpoints.781 Users can subsequently build on these works, actively
participating in the creation of knowledge, hence putting copyright to its “ultimate purpose”,
which fosters active democracy.782
Signs of all three arguments are visible in utilitarian-based US copyright law, with an
emphasis on the greatest good for the greatest number. This is expressed by the so-called
‘copyright clause’ in Article 1, Section 8 of the US Constitution: the protection of authors is
seen as a prerequisite for promoting the “progress of science and useful arts”. In this spirit,
US case law stresses copyright’s role as an “engine of free expression”, spurring creativity
and self-development of authors, yet in view of augmenting the information offering in the
public interest.783
Also EU copyright law values the promotion of learning and culture, but then by providing a
“high level” of author protection, which can be regarded as a social argument.784 According to
the directive, “[t]he objective of proper support for the dissemination of culture must not be
achieved by sacrificing strict protection of rights”.785 This is taken as a starting point, but it is
acknowledged that the protection, and the subsequent development of creativity, is not only in
the interest of authors, but also benefits culture and the public at large,786 implying a cultural
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argument for copyright protection. Even though continental European jurisdictions are
generally associated with a focus on the author’s position therefore, the Copyright Directive
further aims to accommodate the public interest in education and teaching which leans to
utilitarian considerations. The overarching goal of the harmonization proposed by the
directive is related to compliance with ‘fundamental principles of law’, including fundamental
rights, notably intellectual property and freedom of expression, and the public interest. 787 The
EU Charter of Fundamental Rights, which has become binding in 2009, expressly states that
“intellectual property shall be protected”, yet leaves open the scope of protection.788
National implementations of EU copyright regulation, German and Dutch copyright law are
generally considered to be founded on the natural rights tradition, though it is recognized that
they leave space for public interest considerations.789 In German copyright law, that space
stems from the concept of Sozialbindung, which means that control over intellectual creations
is limited by prevailing needs of the general public.790 The concept expresses the social
character of private property, stating in Article 14(2) of the German constitution
(Grundgesetz) that “Property entails obligations. Its use shall also serve the public good”.791
German copyright law is thus clearly linked to the social, but also to the cultural argument: at
the end of the 19th century, the social nature of copyright as a form of property was
recognized because of its impact on both a larger social circle and the whole cultural world.792
Also the freedom of expression argument is present in the German constitution: the process of
creating and publishing an original work is taken to be protected under the freedom of arts
and sciences contained in Article 5(3) Grundgesetz.793 When the works are created, the
author’s exploitation interests are covered by the right to property (Article 14(1)
Grundgesetz). The German constitution further provides an “implied constitutional
underpinning for copyright law”794 in Articles 1(1) and 2(1) on dignity and self-fulfillment or
personal freedom, which can be considered to protect the author’s personality rights and the
bond between author and work.
By contrast, Dutch copyright law does not have an explicit constitutional basis. The Dutch
Copyright Act is denoted as “one of the world’s oldest ‘living’ acts” of the author’s right
tradition.795 Copyright in this tradition is seen as a “‘natural right’ that is born with the
creation of an original work of authorship”.796 The premise is that, given the focus on the
bond between author and work, the legislator must provide rights generous enough to ensure
that authors profit from the use of their works. The result would be broad rights and narrow
exceptions that are to interpreted restrictively.797 The section now turns to the exclusive rights.
Meeting copyright’s objectives by granting exclusive rights
The objectives of copyright law are, first of all, considered to be met by granting authors
exclusive rights. They give authors a temporary monopoly to control the use of their works.
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Library activities which involve copyrighted works may thus constitute reserved acts.798
Depending on the copyright tradition, rights can be drafted in narrow or open terms. In the
US, the copyright clause forms a constitutional order to the legislator to establish an
‘appropriate’ system of exclusive author’s rights.799 It does not specify the scope of the
rights.800 The protection of intellectual creations is not a natural given in US copyright, but
flows from the law. Following the “rhetoric of incentives”801, copyright should stimulate
authors, hence benefit the public good. Rights would be construed broadly enough to create
an incentive,802 but the rights in Section 106 of the US Copyright Act seem quite
comprehensive: reproduction, preparation of derivative works, distribution, public
performance and public display. Moreover, the US Copyright Office recently indicated that
‘making available’ is “governed” by the other rights.803 According to the Supreme Court, the
rights are not limited to “writings” in the literal sense, but include “any physical rendering” of
creative activity, hence new technologies.804
Under EU copyright law, making available is explicitly provided for. Following the aim of a
high level of author protection, broad rights are granted: they encompass control over most
forms of reproduction, communication to the public and distribution (Articles 2-4 Copyright
Directive). Aside from these economic rights, moral or personality rights may be
recognized.805 The German and Dutch legislators have done so.
The economic rights in national copyright laws must be in line with the directive. The
German constitution does not determine which rights are protected and to what extent, only
that their scope must be defined by law (Article 14(1)). The rights in the German Copyright
Act on material and immaterial exploitation “in particular include”, and are therefore not
limited to reproduction, distribution, exhibition, recitation, performance and presentation,
making the work available to the public, broadcasting, communication by video or audio
recordings, and communication of broadcasts (Article 15-22). In turn, the Dutch Copyright
Act contains only two rights: reproduction and making public.806 However, as these are
umbrella notions, this flexible division could be retained over time. Due to the technologyneutral drafting, new forms of communicating and exploiting works are covered.807
Given the potentially wide-ranging character of the exclusive rights, library functions may
easily amount to restricted acts. For instance, common acts of photocopying a page of text, or
recent projects of digitizing collections include reproductions of the works involved, and
especially in the digital networked environment, making available materials via transmission
to remote users will imply the preparation of new copies as well. In sum, defining the scope of
rights also means determining the spectrum of potential copyright violations808: in order to
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infringe a right, it must be covered. Yet, also otherwise, the rights are not unlimited, which
brings us to the limitations that are part of the copyright system.
Copyright is not unlimited I: inherent limits
The fact that copyright law is not unlimited first of all stems from the specific features of the
copyright system, which Guibault has called the copyright regime’s inherent limits.809 One
feature concerns the scope of rights as just discussed. In utilitarian US copyright law, rights
only exist insofar the law grants them: right holders can only invoke one of the rights listed in
the US Copyright Act.810 Due to the copyright clause, incentive principles must be balanced
with access, free speech and culture considerations. In a similar sense, the German legislator
is constitutionally assigned legislative power with regard to copyright in Article 73(9)
Grundgesetz. Yet, in the author’s right tradition, right follow from the author’s intellectual
property but are expressed in positive law.811 Copyright law then concretizes a “pre-existing
right […] to which authors are entitled by nature”.812 It has been argued that the scope of the
exclusive rights is determined by the concept of Sozialbindung, which mitigates “the strict
alignment of German copyright law with the author and his interests”.813 The author’s
interests and the public interest thus have to be weighed.
Another inherent limitation is that the rights only establish temporary control, given the
interest of subsequent uses.814 Copyright legislators determine the duration. In the US, this
stems from the copyright clause. The clause’s “for limited times”-phrase was challenged in
Eldred v. Ashcroft when the Copyright Term Extension Act of 1998 extended the then terms
with twenty years, meaning that the general duration for works created after 1978 became 70
years after the author’s death.815 The case centered on the digital library of scanned public
domain works compiled by Eldred.816 The works were made available for free, but the
extension, which also worked retroactively, hindered the functioning of this library since prior
public domain works were protected again, hence subject to author permission. The Supreme
Court’s majority however refused to overturn the new act since the extended term could still
be seen as ‘limited’ rather than perpetual.817 Still, for libraries it means that copyrighted works
are barred from free use for a longer period of time. It indicates one of the many ways in
which copyright law impacts the library’s mission in providing low threshold access to a
diverse information offering. Similarly, at the EU level, the Term Directive prescribes that the
term of protection for copyright shall, in principle, be set at 70 years after the death of the
author.818 The German and Dutch copyright systems are designed accordingly.
A last example of a limiting feature in copyright law is the idea-expression dichotomy: the
scope of protection only covers concrete expressions, while ideas as such cannot be
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copyrighted. This should enable aspiring authors to build on previous ideas.819 The originality
requirement thus functions as a threshold concerning which works are protected. In Dutch
copyright law, the class of protected works is further determined by a caselaw-developed
standard: works must have an “own, original character” and “bear the personal stamp of the
maker”.820 While this leaves ideas free to inspire new creations, the works libraries make
available will often consist of elaborated expressions. Hence, also in this respect, library
practice has to act within copyright’s boundaries.
Copyright is not unlimited II: statutory exceptions
Aside from the limitations due to copyright law’s features, a balance of interests between the
creation and circulation of creative works is further realized by the recognition of statutory
exceptions to the exclusive rights.821 Such exceptions are intrinsic in the copyright system and
even optimize it because they contribute to the same objectives of disseminating information.
Typified as “mechanisms of access”822, exceptions allow for certain unauthorized uses for the
benefit of various societal goals. They take different forms that weigh the interests differently,
implying gradations of interference with right holder interests. For instance, full exemptions
mean that the uses covered do neither require right holder permission, nor payment. Such
exceptions have been qualified as the most serious encroachment upon the copyright owner’s
exclusive rights”.823 Another option are statutory licenses. While no prior authorization is
needed, the uses made under such an exception are subject to payment. This instrument can be
chosen when the exercise of exclusive rights would oppose public interests, but a
compensation for the right holder is deemed justified .824
Other justifications for exceptions to the exclusive rights fall under a range of headings:
fundamental freedoms such as freedom of expression and privacy; the dissemination of
information; the enhancement of democracy; the public interest in general; inadequacies in
the free market; industry practice; and practical reasons. 825 Some categories are related and
some exceptions are defensible on multiple grounds. The justification varies for each
exception and their value shifts over time.826 This is also what we see with library exceptions:
the motives are multiple and they change or are subject to validity discussions. Library
exceptions are thus a tool for the legislator to balance stakeholder interests or to realize public
policy objectives, so the rationales are influenced by historical and political reasons. How the
balance between exclusive rights and exceptions is struck depends not only on the chosen
form, but also on the national legislator’s considerations on how issues such as freedom of
expression, research, education and access to libraries are valued in each country.
A flexible approach is visible in the fair use doctrine which is typical for the US: four factors
in Section 107 US Copyright Act determine whether unauthorized uses of copyrighted works
are nevertheless allowed. Fair use still plays a role in facilitating library functioning. Aside
from this open exception, a highly detailed library privilege is contained in Section 108.
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Detailed exceptions are something we would rather associate with EU copyright law. The
Copyright Directive indeed exhaustively lists exceptions which Member States may
implement.827 Two of them target libraries: one for specific acts of reproduction and the other
for making available works on library premises. Their implementation may invoke differences
in implementation.828 Despite the common rationale of safeguarding the free flow of
information and the dissemination of knowledge, the concrete balance of interests in the
library context depends on national choices. Still, all Member States must review their
existing exceptions against the background of the “new electronic environment”.829
German and Dutch copyright law still show national particularities in their approach towards
exceptions. As a consequence of Sozialbindung, exceptions in German copyright law which
restrict author’s rights are justified to remedy too far-reaching copyright protection.830
Exclusive rights are then weighed against space for socially beneficial uses, such as access to
information and cultural participation as enabled by libraries.831 On the other hand, as the
Bundesverfassungsgericht (Federal Constitutional Court) held, “the author need not endure
greater exposure to copyright limitations than is required to achieve the socially valuable ends
at stake”.832 Consequently, Sozialbindung is also an instrument to test the validity of
limitations. The compatibility of a concrete exception with the scope of protection is then
reviewed. The criteria to determine the scope and limits of exclusive rights have developed in
case law. According to the Bundesverfassungsgericht, the basic principle is that copyright is
protected as a form of property under Article 14(1) Grundgesetz, but this does not mean that
every possible form of exploitation is protected. Exceptions are allowed. Factors to take into
account in this regard concern the objective of an exception, such as enabling the social task
which certain institutions fulfill concerning the public interest in education of people by
means of works that have entered the public sphere. Payment may be required.833 Libraries
are not explicitly mentioned, but in my opinion, this might as well have been the case in view
of the mission, public task and functions in the sphere of access and education.
The prevailing view in Dutch copyright law is that the exceptions are in principle listed
exhaustively. Among them are the directive’s two library exceptions. In reaction to the
European Commission’s Green Paper on Copyright in the Knowledge Economy, the Dutch
legislator, informed by a stakeholder consultation, connected their justification to their
“constitutional character” since they touch on the “foundations of a social and democratic
society”.834 Prior to the directive however, the Dutch Supreme Court had created space for
exceptions outside of, but fitting into the existing system. It meant that unforeseen issues
could justify a similar balance of interests because of their rationales, hinting at an open
system of exceptions.835 Even after the directive, external limitations remain possible if they
are ‘laid down by law’, such as those deriving from fundamental rights.836
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Exceptions are not unconditional either
Similar to the exclusive rights, exceptions to the exclusive rights are not unconditional. Due to
the three step test, which stems from, among others, Article 9(2) of the Berne Convention,
limitations are limited. According to the test, exceptions should only be applied in 1) special
cases, 2) which do not conflict with a normal exploitation of the work, and 3) do not
unreasonably prejudice the legitimate interests of the author.
The test is not explicitly adopted everywhere. In US copyright law, fair use is generally found
compatible with837, and comparable to the three step test, since Section 107 also contains
general criteria to determine when the use of copyrighted works may be allowed without
permission. The criteria resonate with the terms of the three step test. 838 In EU copyright law,
the test concludes the list of exceptions in Article 5, controlling their “optional adoption”.839
Copyright scholars have argued that not only the wording of the test plays a role, but more
importantly, its objectives as well: despite the mention of right holder interests, the test should
be understood as intending to reconcile all potentially conflicting interests840 – including
those of authors and users of copyrighted works, such as libraries. This requires exceptions to
the exclusive rights. The test must prevent both the “excessive application” of exceptions and
an “unduly narrow approach”.841 That does not impede the introduction of new exceptions,
but they must be “appropriately balanced”.842 According to Geiger, especially the third step
allows the weighing of different fundamental rights involved.843
The three step test of the Copyright Directive does not clearly address either legislators or
courts.844 The German legislator did not deem implementation of the test necessary,
contending that the design of the exceptions already takes the requirements of Article 5(5)
Copyright Directive into account.845 German scholars regard the test as “a matter of
legislative compliance with international prerequisites rather than a rule of interpretation of
domestic law”.846 By contrast, according to Dutch copyright commentaries, judges can use the
three step test as a means of interpretation.847 The test was however not included explicitly in
the Dutch Copyright Act: it was assumed to guide the legislator as a reference framework for
shaping the exceptions.848 As this thesis focuses on identifying principles for the library
privilege without explicating entire provisions, the proposals in this direction are not
measured against the test.
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Library exceptions: mandatory and contractually overridable?
Two questions with regard to the justifiability of interfering with the author’s exclusive rights
are still open. First, as there is no internationally binding instrument for library exceptions,
should such exceptions be mandatory, obliging national legislators to adopt them in their
copyright laws? The International Federation of Library Associations and Institutions (IFLA)
has in the past years been working on creating support for binding instrument at WIPO.849 In
light of the library’s contribution to democracy, freedom of expression and cultural
participation, I would argue that a case can certainly be made for mandatory exceptions to
safeguard the contribution of public service library functions to these fundamental rights.850
Second, even in the case of mandatory exceptions, the next question is whether they can be
overridden by contract. This will depend on the form of the contract and the exception’s
rationales. As Guibault clarifies, a license term which restricts a user’s exercise of a statutory
exception will impact the copyright balance more severely in the case of a ‘click-wrap’
license than when it concerns a fully negotiated contract where the parties had equal
bargaining power.851 Such bargaining power does not exist when libraries are presented with
license terms on a “take-it-or-leave-it” basis.852 In addition, as will be explained in the case
studies, some of the library exceptions contain indications on their overridability. As a general
rule, Guibault contends that exceptions which are justified by fundamental rights rationales,
such as freedom of expression, opinion and information, should not be eligible to be set aside
by contracts. The public interest then justifies overriding the private rights of right holders.853
Irrespective of the principle of freedom of contract, fundamental rights are also a factor to
take into account in the case of library exceptions, since, in my view, these can be traced back
to democracy, free speech and culture. In Germany, a Sozialbindung-reasoning can be added
to that: if a contract restricts an act which would under copyright law have been allowed, this
could be considered contrary to the balance of interests and the public interest incorporated in
the exceptions.854 And in The Netherlands, the legislator perceived exceptions as a legal
safeguard: the legislator indicated that the library provisions were warranted because of the
public service character of certain library functions, and that a legal basis was preferred over
contractual agreements in view of legal certainty.855 This is in line with a preparatory report
which found that the library’s position under copyright law should be legally secured:
activities essential for the library’s functioning should not depend on prior permission.856
In conclusion, as this section has demonstrated, copyright law is designed to strengthen the
author’s position but also other people’s rights to receive information and to participate in
cultural life and social dialogue. In this fabric of interests, libraries can utilize the enhanced
information offering to establish multiform and extensive collections and to bring authors’
works to the attention of their patrons. In doing so, libraries have to operate within copyright
law’s bounds, depending on how much control authors are granted regarding the use of their
works.857 As Lyman has observed with US copyright in mind, libraries are part of a social
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strategy to create, in the words of the constitution, “progress in the sciences and useful
arts”.858 This indicates that none of the interests involved automatically takes precedence over
the others.859 A balance is sometimes explicitly referred to, for instance in the Copyright
Directive860, and sometimes follows inherently from other doctrines, such as the US copyright
clause and the German Sozialbindung. That balance must currently be struck against the
background of technological developments, which pose opportunities and challenges for all
sides. Despite the social, cultural and freedom of expression arguments for copyright law,
copyright can also impair the (fundamental) rights and interests of others, including in the
library context. Aside from the mutual reinforcement, the relationship between copyright law
and libraries has grown into a notable example of the inherent tension in copyright law:
between protection and access, two sides of the same coin as tellingly shown in the
international fundamental rights provisions which unite the protection of authors’ rights and
the right to participate in cultural life – Article 27 UDHR and Article 15 ICESCR.861 Library
exceptions are a tool to balance protection and access, with fundamental rights ‘coloring’ the
role of copyright in society, like they do with regard to libraries. 862 According to Crews,
“exceptions for libraries and archives are fundamental to the structure of copyright law
throughout the world, and […] the exceptions play an important role in facilitating library
services and serving the social objective of copyright law”.863 Therefore, from the next section
onwards, the development of library exceptions in four copyright laws is assessed.
3. The US
3.1 Introduction
“Libraries’ online books database protected under ‘fair use’, court rules”864 and “HathiTrust
Victory Advances Accessibility”865 represent the reactions that the ruling in Authors Guild v.
HathiTrust (2014) evoked.866 The headings indicate the existing tension between copyright
law and library activities in the digital domain, and are telling for the stakeholder standpoints
in this regard. What was this case about?
The HathiTrust Digital Library was founded in 2008 as a joint, not-for-profit repository of US
research universities for the digital copies of the works of their collections scanned by
Google. At the time of the lawsuit, the repository contained no less than ten million digital
copies, of which roughly seven million were in copyright. The works are are searchable on
keywords, not generally consultable in a full-text fashion, only for print-disabled users; third,
they serve preservation goals. The HathiTrust-case shows that the digital side of the main
library functions of preservation and access raise copyright questions. Samuelson has rightly
observed that the acceptability of HathiTrust’s practice is beneficial to authors “who write to
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be read and want readers to know their works exist” to share the knowledge and insights they
contain.867
Yet, Authors Guild was not happy with HathiTrust’s activities: they found that the digital uses
constituted copyright infringement and sued HathiTrust, one of its member universities, and
the presidents of four other member universities – throughout the ruling referred to as the
“Libraries” – in 2011. Authors Guild argued that the case had to be assessed on the basis of
the library privilege of Section 108 of the US Copyright Act since the contested facts
concerned reproduction of copyrighted works by libraries.868 The Second Circuit Court
however held that Section 108 did not foreclose a fair use analysis under Section 107. The
analysis will return in more detail later in this case study, showing that fair use was upheld
given the “invaluable contribution to the progress of science and cultivation of the arts”.869
The case touches on the central themes of this section: it refers to two provisions in US
copyright law which govern the permissibility library practice, namely the general Section
107 on fair use and the specific Section 108 containing a library exception. The rationales of
their codification feature in the next section (3.2), alongside Section 109 on first sale,
culminating in a brief discussion of their current content (3.3). Furthermore, HathiTrust
centers around the preservation and (long-term) access functions of a digital library, and the
question is to what extent US copyright law is receptive to the evolving character of libraries.
Especially since the ‘library privilege’ was introduced in copyright law in 1976 and has in
essence remained the same over the years, save incidental updates, should be assessed
whether US copyright law has kept up with the technological developments that are also
manifested in libraries. Therefore, US copyright law is discussed in light of the assessment
framework: institutional organization, purpose and functions (3.4). Section 3.5 concludes.
3.2 Historical rationales behind the library privilege’s development in the US
Of the countries studied in this thesis, the US was the first to host debates on a response to
growing reproduction practices in libraries, which were advancing alongside new
technologies, making the copying of copyrighted works mechanical rather than manual. Other
recurring themes in legislative history are lending, and the expanding use of computer
technology.
a. The proper treatment of lending
For a long time, library activities did not raise issues under US copyright law. Not
surprisingly therefore, the Copyright Act of 1909, in force until 1976, lacked specific library
exceptions.870 The library practice of lending that came up in the course of the 19th century
was for instance permitted under the general, common law based ‘first sale doctrine’. 871 Since
1909 codified the US Copyright Act, the doctrine provides an exception to the author’s
exclusive distribution right. The doctrine features more extensively later in this case study, but
can be summarized as follows: once a right holder releases a work, others may further
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disseminate that work without depending on right holder authorization.872 Thus, the first sale
doctrine signifies that, to this day, right holders can no longer control the further use of
exemplars of works they have put on the market.873 As the Copyright Office notes, an
apparent consequence of the first sale doctrine is that libraries can lend copyrighted materials
without prior permission.874 Though lending physical works does not trigger copyright law,
right holders have argued over time that this library activity deprives them of a reward.875
Nevertheless, it seems that, at least until the late 1970s, most attention in the US copyright
arena went to library photocopying. But it has been observed that, next to determining the
proper statutory treatment for photocopying, another intricate legal issue for the legislator was
“the extent to which library lending shall stand free of any obligation to compensate the
copyright owner of the borrowed work”.876 In both cases, the needs of libraries and their users
must be weighed against right holders’ claims for compensation for the use of their works. To
be consistent therefore, the US legislator should address both issues, yet, as Treece notes,
compensation in the lending context would “conflict with library practice in the United States,
which traditionally has not involved a fee”.877 Contrary to other countries, a ‘public lending
rights regime’ compensating authors for lending their works has not been adopted by the
US.878 Only occasionally, the issue was raised in hearings in the build-up to the 1976
Copyright Act. From a library perspective for instance, payment for the number of times a
work was used in library lending after it was sold, was regarded as a “double burden” for
libraries.879 A 1973 bill which proposed to study the public lending right was introduced in
Congress, but “died in committee” and was not reintroduced.880
In the 1980s, authors initiated renewed discussions on the public lending right.881 According
to Seeman, the pros and cons of a public lending right were fiercely debated among author
and library representatives elsewhere in the world, while the Author’s Guild was the one
authors’ society in the US which took up the issue.882 In a political climate which was
characterized by strong collective activism and societal groups claiming rights – such as
minority, women’s and conservative groups883 – the Author’s Guild commissioned a
comprehensive examination of the public lending concept in other countries and surveyed
authors in the US. The survey was used to argue that authors should be compensated for
lending activities.884 Opponents of the idea however contended that copyright in the US is not
a natural right, but a limited right granted via the US constitution to promote the social
good.885
Public lending systems in other countries such as Germany and The Netherlands were
noted.886 As LeComte indicates, the “drive” to bring the public lending right to the US
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resulted in many articles, meetings and two bills in the US Senate in 1983 and 1985. While
both bills proposed the installment of a committee to study the feasibility and desirability of
compensating authors for the lending of their books by libraries, they did not move “the
concept past the talking stage” either.887 One of the likely the factors for the failure to
establish a public lending right in the US was the fact that the first sale principle was (and still
is) highly valued. Furthermore, the lobbying abilities of the Author’s Guild were limited as it
had to respond at the same time to a number serious issues, as challenges to author’s rights
involving the internet were beginning to surface.888
b. Progressing reprography practices
In addition, until well into the twentieth century, even copying of library materials was not
considered to be a legally significant act, since it took mainly place by hand. If scholars made
notes for their own study or research purposes, this was generally seen as fair use. 889 Such
copying was labor intensive and consequently, the amount that scholars could copy was
limited by the intensive process.890 As soon as possible therefore, libraries and their users
would employ early reproduction technologies such as photography, which eased the copying
process and formed the forerunners of the more advanced photocopying practices which
would spur the later legislative discussions and the disputes in court.891 Early modes of
photographing pages of books were seen as functionally equivalent to hand copying by the
library sector, though this view was not without dispute by publishers. 892 Accordingly, the
attitude of publishers towards library copying shifted once copying methods simplified.893
The beginnings of these technological innovations thus “virtually coincided” with the
enactment of the 1909 Copyright Act, with copyright as a barrier to their use.894
Advances in reprography, “the science of duplicating printed matter” through methods of
microcopying and photocopying895, increased the ease and speed of copying in libraries. As
Bauder explains, scholarly microcopying became easier in 1925 with the introduction of the
first Leica camera, but only scholars who could afford this device were able to make personal
copies. Libraries themselves used the Leica to make microcopies for preservation purposes.
The first “large-scale reprographic projects” in libraries were possible in the 1930s with the
development of equipment which was designed for the purpose of microfilming documents.
For instance, libraries would preserve newspapers on microfilm.896 The development of
photocopying in libraries, enabling directly copying full pages of text onto sheets of paper,
really took off when the Photostat machine came into use. The Photostat first entered the
largest (research) libraries; the New York Public Library began operating its first machine in
1913 and, due to the increase of copying orders, its second in 1919. Libraries without their
own reproduction equipment could still benefit from the technology, ordering copies of
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“otherwise unavailable materials for their patrons”.897 As Bauder indicates, “[t]he ease with
which documents can be reproduced by photocopying raised copyright issues from the
beginning”.898 Thus, not only the means and ease of delivering information to users advanced,
but also the means and ease to encroach on exclusive rights. 899 So, “[o]nly when reproduction
became technically possible did accessibility become a potential concern of law”.900
The issue of library copying appeared on the policy agenda from the end of the 1920s
onwards.901 If the potential of new technology was to be utilized by different stakeholders in a
balanced way, they had to “tackle the copyright question”.902 On the one hand, librarians
wanted to employ emerging reprographic technologies to fulfill their missions of preserving
and providing access to library materials.903 As has been observed, this is “the very action that
copyright law is intended to control”.904 And with the spread of copying devices, precisely
that was becoming more difficult, given the fact that, “as copying becomes cheaper, the
volume of copying grows larger”.905 This also resulted from scholars being no longer content
with mere reference copies which could be consulted in libraries or borrowed for a limited
time. Instead, as Hawken remarks with regard to scholars of that time, “almost everyone is
getting habituated to having a copy in the hand”, available at any time and for any envisaged
purpose.906 As a result, copyright holders became concerned that copying would get “out of
hand”, to the extent that copying would compete with the market for “regularly published
copies”.907 These stakeholder positions are indicative of the route towards the library privilege
in US copyright law and the decades of negotiations which preceded it: the stakeholder parties
could often not agree on the approach to take regarding the desirability of a statutory
provision in copyright law: how much could, and should, be captured in a library privilege?
Despite one common thread connecting all efforts – being a response to the changing
technological realities in library practice – the diverse strategies which appeared over the
course of decades ranged from non-binding guidelines to proposals for statutory provisions.
The most notable guidelines were contained in the ‘Gentlemen’s Agreement’ of 1935 between
the National Association of Book Publishers (NABP) and the Joint Committee on Materials
for Research of the American Council of Learned Societies.908 Due to its consensual
character, it could not bind all publishers.909 Typified as a “code of fair practice”, the
agreement was a response to the “growing use of photographic methods of reproduction”.910
In retrospect, the agreement can be seen as the starting point for ‘the’ library privilege 911:
taking the exclusive author’s rights as a basic principle, the Agreement allowed ‘libraries’ to
make single photographic reproductions on the request of a scholar, instead of loan, and for
research purposes only. The copies were thus allowed as a substitute for hand copying, not
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purchase.912 The scope of the Gentlemen’s Agreement has been criticized for leaving out-ofprint works, educational uses and preservation outside of its scope. 913 Still, the voluntary
principles were considered “better than nothing”, since publishers did not support a legislative
instrument at the time: they claimed that a library exception would require “so great a need of
hedging it about with restriction, whereases, and provisos, as to endanger, if not nullify” its
usefulness.914 As Hirtle observes however, the Gentlemen’s Agreement did not go further
than making explicit the “limited reproduction practices” which were presumed legitimate. As
such, the guidelines “did nothing to position libraries […] to use new technologies in any new
or revolutionary fashion”.915 Library representatives therefore kept pursuing a legal exception
for library copying, be it as recognition as fair use or as a separate provision, but progression
in the field was slow and two legislative proposals to regulate some forms of library copying
trailed away in the 1940s.916
Renewed attention for a library privilege would take until the 1950s-1960s. By that time, farreaching changes in reproduction and dissemination methods had occurred which
considerably facilitated photocopying in libraries, especially the electrophotographic process
of xerography. The copies were of better quality and made on inexpensive plain paper. Xerox
machines were leased, meaning that many libraries could install them and offer copying
services. The copying machines became self-contained and automated, rendering almost all
previous copying processes obsolete.917 The Gentlemen’s Agreement was increasingly
perceived as unworkable: publishers felt threatened by the easy fabrication of good quality
copies; libraries alleged that they could not optimally utilize the new technologies. 918 Library
copying was by then regarded as part of broader technological challenges which rendered the
existing copyright law out of date.
To address the tensions, Congress commissioned a series of studies on copyright law by the
Copyright Office to provide background for copyright revision plans.919 The study on
‘Photoduplication of Copyrighted material by Libraries’ (1959), conducted by AttorneyAdviser of the Copyright Office, Borge Varmer, offered two solutions for the issue of library
copying: 1) a legal provision; and 2) “practical arrangements” between stakeholders. Under
the first option, the design of an exception could be general, allowing photocopying for
private use; or detailed, prescribing precisely the institutions authorized to copy, as well as
purposes, materials and conditions.920 Invited experts’ reactions to Varmer’s suggestions were
mixed. The majority of respondents did not favor a statutory library privilege. For example,
Robert Gibbon, working for a publishing company, underlined that “any statutory solution
[…] might quickly become outmoded”. In the same vein, law professor Melville Nimmer
argued in favor of flexibility. He stated that the statute should expressly recognize copying as
fair use, but not provide details. Philip B. Wattenberg, responding from a music industry
perspective, indicated that a working arrangement would be more practical than a statutory
solution. Proponents in turn saw an explicit provision as a ‘minimum safeguard’ for all sides:
Harry R. Olsson Jr. of the National Broadcasting Company for instance found that such an
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exception should benefit “central libraries”, whose photocopying was seen as justified for
research and study purposes. He did not consider working arrangements as a “real alternative”
as not all parties might cooperate. Nevertheless, the need of access to research materials
should be weighed against right holders’ protection interests, and an exception’s wording
likely required complicated language.921 The direction to take with the library’s legal
treatment obviously remained unclear.
The copyright studies culminated in a report of the Register of Copyrights on the general
revision of US copyright law (1961), which favored a separate library privilege alongside a
statutory affirmation of the scope of fair use.922 According to the Register, researchers needed
to have access to the growing body of publications in their fields, for which they were largely
dependent on libraries. A library exception would contribute to copyright’s goals of fostering
the growth of learning and culture in the public interest. Author interests in a “just reward”
should be considered.923 The realities of copying had changed and faced less inherent
restrictions. In the Register’s opinion, library practices should not compete with the market,
even if they were not for profit. Therefore, the Register found that researchers desiring an
entire publication should obtain it from the publisher if available, while smaller parts of
materials in library collections were allowed to be copied.924
However, stakeholders again opposed the Register’s proposal, yet for opposite reasons.
Authors expected “things that are illegal now” to increasingly impact their rights; libraries
feared that an exception would curtail existing practices and leave out future activities,925 or
“freeze what was allowable at the very moment that technology is advancing”. 926 In 1965, the
Register of Copyrights concluded that “the time was not right” for a specific exception since
evolution of reproduction practices, techniques and devices were likely to turn it inadequate
or unfair.927 Library copying was regarded as part of the “much larger problem of changing
technology”, but at the same time, the Register encouraged the use of new technologies for
libraries’ purpose of advancing learning and culture. The copying issue should therefore be
dealt with “in terms of broad fundamental concepts that can be adapted to future
developments”.928 In combination with the Register’s argument that copyright regulation
should not only try to achieve a balance of the existing interests, but also to “foresee and take
account of” technological changes, it would ask for notions which can be interpreted a
flexible way according to prevailing circumstances. In this view, copyright should not lose its
value due to being defined by “the present technology”.929 As was acknowledged, the sections
on exceptions in the Copyright Act “proved extremely controversial and difficult to draft”.930
What it came again down to was balancing the inherent tension between protection and
dissemination in the face of technological developments.
The period following the Register’s report was one of constant discussions and draft bills as
the concept, scope and form of a library privilege remained a controversial topic. The
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copyright revision bills of 1964 and 1965-1966 did not contain a library privilege for
photocopying, but the debates remained as intense as ever, with library and author
representatives fiercely taking opposite stances: the American Library Association was
recorded stating the assumption that the fair use provision certainly “covers photocopying as
it is practiced and advocated by the library people in their statement on the doctrine of fair
use”. This was connected to the “responsibility on the part of publishers […] of keeping their
materials available”, as otherwise it was difficult for libraries to obtain material.931 The
Authors League responded: “[j]ust so that somebody doesn’t go picking over the record of
these proceedings ten years hence and find that [the ALA’s] statement went unchallenged, let
me point out that his assumptions about the relationship of fair use to photocopying are
entirely gratuitous and completely erroneous”.932 As the Register of Copyrights would later
observe, this exchange of view showed the crux of the discussion on photocopying: the ALA
seemed to believe that a confirmation of fair use would settle the “legitimacy” of library
photocopying for users, but as the Author’s League response made clear, it would not do that
as the issue would still have to be solved by courts on a case by case basis. Recognition of
photocopying as fair use would therefore not provide the legal security libraries were after.933
Libraries then revised “their earlier position”, now seeking either a specific library
photocopying exception or fair use provision containing express language on library
photocopying.934 The legislator aimed to cater to the needs of scholarship and authors
rights.935 Libraries on the one hand maintained that scholarly photocopying was “precisely the
sort of use which fair use was intended to free from copyright controls” as it was essential for
scholars to have reasonable access to published works in the “information explosion”.936 The
position of libraries was based on “the traditional characteristics of library service, going back
many thousands of years. Libraries have always existed for use and use must necessarily
involving copying, thus, libraries exist for the purpose of copying”.937 The communities
served by libraries would not accept “a legislative solution which hobbled these traditional
services, or barred their modernization”. By contrast, right holders were “wary of the impact
of the new technological environment”, with “single, one-to-a customer copying” in a “largescale, high-speed and cheap” fashion as something quantitatively and qualitatively different
than the copying which had occurred in the days of the Gentlemen’s Agreement.938
Meanwhile, computer uses of copyrighted works had become an additional focus of
attention.939 It may explain why in 1969, , the proposals for Section 108 had “grown from an
8-line provision concerning archival collections to a 65-line section with six subsections
dealing fairly comprehensively with ‘reproduction by libraries and archives’” without much
discussion.940 After this, the matter of library photocopying was not considered again until
1973, when, alongside a separate fair use provision in Section 107, the 1969 version of
Section 108 resurfaced in the copyright revision bill. It provided legal conditions for
preserving unpublished works and replacing copies in facsimile form; reproduction and
distribution of works (other than musical, graphic, audiovisual etc. works) at the request of a
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user, solely for private study, scholarship and research; and unsupervised reproduction by
users with library equipment. Initially, Section 108 did not prescribe limitations as to the
amount that could be copied – small parts or complete works –, nor excluded systematic
copying as later versions of Section 108 would. But the provision did indicate that “no more
than one copy” of a work could be made and such copying was only allowed in “isolated and
unrelated” cases.941
The final Section 108 was strongly influenced by the pending litigation in the case of
Williams & Wilkins, in which publishers had sued the not-for-profit National Library of
Medicine (NLM) and the National Institutes of Health (NIH) for copyright infringement by
making unauthorized single copies of journal articles via electrostatic photocopying. NIH ran
a photocopying service for its staff only, while the service of the NLM went beyond its
personnel, engaging in interlibrary arrangements.942 The case was decided on the basis of fair
use since the legislative efforts for a library privilege were pending. In 1973, the Court of
Claims ultimately found in favor of fair use.943 The “fear of hampering […] science” took
precedence over “the fear of unleashing a broad exemption”.944 The Court nevertheless urged
the legislator to step forward in regulating the matter.945 The legislative hearings continued
and in 1975 largely centered on the issue of systematic copying, an issue that was first
considered in the course of the Williams & Wilkins-case.946 A new Section 108(g)(2) had been
introduced on this topic and its limits had to be determined. Right holders wanted to make
clear that the library privilege was not unlimited in quality; libraries wanted to ensure that
they could still participate in interlibrary arrangements. Eventually, both standpoints were
reflected in Section 108.947
c. From photocopying to computer uses
And so, in 1976, a comprehensive library privilege on photocopying based on the 1973
version was introduced in the US Copyright Act, as was Section 107 on fair use. Despite the
previously observed shift in debate to computers, Section 108 focused on the different
purposes of library photocopying, hence it seems that in a way, the library privilege could
hardly keep up with technological developments from its introduction onwards. In passing the
bill, the House Judiciary Committee already indicated that guidelines were needed to clarify
the scope of Section 108(g)(2). The Commission on New Technological Uses of Copyrighted
Works (CONTU), established “for the purpose of studying the reproduction and use of
copyrighted works by computers and other types of machine reproduction”, was preparing the
guidelines.948 They prescribed a “rule of fives” regarding interlibrary copying: libraries could
request other libraries to copy five or less exemplars of a given work in a given year. In case
more copies were needed, libraries had to acquire the work or a subscription themselves.949

941

Register of Copyrights 1975, p. 67; Register of Copyrights 1983, p. 42–43.
Coyne 1991, p. 491.
943
Court of Claims 27 November1973, 487 F.2d 1345 (Williams & Wilkins), reversing the ruling of
Commissioner of the Court of Claims 16 February 1972, No. 73-68 (Williams & Wilkins).
944
Register of Copyrights 1983, p. 32-34.
945
Cf. Register of Copyrights 1983, p. 33.
946
Register of Copyrights 1975, p. 70-71; Register of Copyrights 1983, p. 26, 49.
947
Register of Copyrights 1975, p. 70-71; Register of Copyrights 1983, p. 49.
948
Rasenberger & Weston 2005, p. 29.
949
CONTU 1978. See on CONTU among others: Crews 1993, p. 98–99; Krikke 2000, p. 127; McDonald 2001,
p. 77; Crews 2006, p. 78.
942

~ 134 ~

Chapter 3 – The US
The CONTU guidelines became a “model policy” that gained wide acceptance as the “leading
influence” regarding interlibrary lending practices.950
In conclusion, it has been observed that “[…] the availability of inexpensive use copies […]
free the research worker from a physical tie to library and from the structures of library hours
and library circulation restrictions”.951 This observation at the same time constitutes the crux
of the tension which library practice raises with copyright law: if limitations to access are
lacking, right holders lose control over the use of their works. Each time, the debate on the
scope of exclusive rights and exceptions in the context of libraries thus comes down to finding
a balance in the inherent tension between stakeholder interests. With Bauder it could therefore
be concluded that “the origins of this century’s debates over copyright in the digital world can
clearly be seen in the previous century’s debates over copyright and photocopying”.952 This
historical account has set the scene for the library’s current position under US copyright law.
3.3 Current relevant provisions in the US Copyright Act
Before embarking on the in-depth analysis of the library’s position under US copyright law,
this section briefly recapitulates the copyright provisions which have featured in the analysis
so far and which matter most to library functions: fair use (Section 107), the library privilege
(Section 108) and the first sale doctrine (Section 109). The complete provisions are listed in
Annex I. As this section will show, Section 108 approaches libraries quite traditionally, while
Section 107 leaves more space for digital uses beyond the library’s local infrastructure.
Fair use, central to the HathiTrust-case, is “a privilege in others than the owner of the
copyright, to use the copyrighted material in a reasonable manner” without prior
permission.953 As Crews puts it, fair use is a “counterweight” to the exclusive rights for
purposes with social benefits,954 which implies that library activities may, under conditions,
not be copyright infringements. The close connection between fair use and library practice is
manifested in legislative history, since the codification of fair use in Section 107 was
intertwined with the discussions on a separate library privilege. 955 Section 107 nonexhaustively expresses four factors which developed in case law and steer a case by case
assessment of whether a certain use of a copyrighted work is ‘fair’. The factors concern the
“purpose and character of the use”, the “nature of the copyrighted work”, the “amount and
substantiality” used, and the “effect of the use upon the potential market” for the work.
Relevant caselaw exemplifies the factors. The Court in HathiTrust underlined that “an
important focus of the first factor” is whether the use is “transformative”, i.e., “adds
something new” in comparison to the original use, for instance with regard to a different
purpose or a “new and different function”.956 Under the second factor, the dissemination of
factual works is easier to be regarded as fair use than fiction. The third factor of the amount
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used must be assessed in relation to the “valid purpose” asserted under the first factor. And
following the fourth factor, the use may not substitute for the original work.957
In principle, none of the factors is determinant on its own. Instead, they must be balanced in
relation to the circumstances of each case.958 Nonetheless, it has been suggested that “the
outcomes of the first and especially the fourth factors appear to drive the outcome” of a fair
use test.959 A concern is that the outcomes on the purpose and character of the use on the one
hand and the effect upon the potential market on the other often coincide. The same
considerations are therefore “double counting”.960 Recent cases concerning digital library uses
show that the second factor was not determinant, while the first factor influenced the
assessment under the fourth factor. Indeed, the latter is only assessed if the use is considered
non-transformative, since it regards the “traditional market” for the work. The third factor did
play a role in these cases, since both concerned the copying of entire works.961
The Copyright Office stresses the co-existence of fair use and the library privilege, agreeing
that Section 108 should provide a basis for (digital) library activities, some of which may also
be permissible under fair use.962 The factor-based analysis makes Section 107 a flexible tool,
the concrete value of which may be difficult to predict for libraries. By contrast, Section 108
is a detailed provision on library copying, which limits the exclusive reproduction and
distribution rights. Different conditions apply depending on the type of work involved and the
purpose of the reproduction: preservation and replacement, study and research, and
interlibrary loan. In comparison to fair use, the library privilege in Section 108 has evoked
significantly less case law, but as Hansen explains, this does not mean that Section 108 is not
a point of concern for both right holders and libraries. Instead, he argues, the lack of cases
might signal various significant obstacles to “bringing and winning” a lawsuit against
libraries, such as practical considerations that substantiating infringement claims is difficult, ,
and that a right holder’s reputation is on the line when sueing a public service institution.963
Section 108 has two parts: the general requirements and the conditions for each function,
which are discussed in the next section. Section 108 does not affect fair use, and in addition
recognizes that contractual relations can be governed by technological protection measures in
the digital domain. The US Copyright Act provides that, prior to concluding a license for a
copy of a given work, libraries may under conditions gain access to that work solely to make
a decision in this regard.964 This should strike “a balance between copyright and digital
technologies”.965
In addition to the specific Section 108, the general first sale doctrine is vital for library
practice, since it allows the further use of certain copies of work. The doctrine aids the
accessibility, availability and preservation of information. Author reward and free public
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circulation are weighed because right holders can control and be remunerated for the first
public distribution of a copy of their works, which can thereafter circulate freely.966 Originally
a common law doctrine, first sale is currently in Section 109.
In sum, the discussed provisions to some extent create space for certain ‘libraries’ and their
activities. This is assessed in more detail next: to what extent does US copyright law reflect a
traditional or evolving view on the library’s institutional organization, purpose and functions?
3.4 Assessment: libraries’ institutional organization, purpose and functions from a US
copyright perspective
This section analyzes how US copyright law characterizes libraries and how that relates to the
traditional and evolving side of the characteristics derived from library and information
sciences: ‘institutional organization’ (3.4.1), ‘purpose’ (3.4.2) and ‘functions’ (3.4.3). The
starting point is the wording of the current Section 108 of the US Copyright Act, which has
only occasionally been updated. Legislative history is relied on where it clarifies the meaning
of central notions and their rationales. This is complemented with literature and case law, also
regarding Section 107 as a flexible counterweight to the the library privilege.
3.4.1 The characterization of ‘libraries’ under US copyright law: institutional organization
First, ‘institutional organization’ is concretized by interrelated features such as an ordered
place, organized collection, and assistance in its use, either in a fixed, physical way or
beyond. This section examines how the characteristics of ‘libraries’ under US copyright law
map onto the traditional - evolving spectrum of ‘institutional organization’. The concrete
features of ‘institutional organization’ constitute the sub section headings of the analysis.
A preceding observation is that ‘libraries’ are not defined in the US library privilege.
According to Besek, the lack of a definition in Section 108 implies that the legislator assumed
that everyone had the same idea of a ‘library’. The beneficiaries therefore did not need to be
defined in the law.967 If we accept this observation, this hints at a conventional understanding
of libraries as physical buildings. In this regard, Goldstein writes that courts will “evidently”
construe the term ‘libraries’ in its “historical meaning”, in the same way they do with
‘archives’.968 He does not elaborate this ‘historical meaning’, but illustrates it with a case
concerning a commercial TV news clipping service. Without an extensive explanation, the
court found that the Copyright Act defines archives “with some precision”, and that the news
clipping service did “not match the description”.969 Also otherwise, one can differ of opinion
on the question of whether the statute really defines libraries or archives, but what seems to
have been decisive in this regard is that the news clipping service was commercial, a
characteristic that features in the analysis below. To return to the assumption that Section 108
solely applies to traditional libraries, Hansen argues that “clear support” in the text of the
Copyright Act is missing: “Section 108(a) says nothing about whether a library must exist in
brick-and-mortar form” and the rest of the library privilege is “likewise silent on the issue”.970
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Yet, Section 108 supports the view that ‘libraries’ are at least typified for purposes of the
privilege, among others by the references to “place”, “premises” and “collections” (Sections
108(a) to (f)). These features indeed connote a physical presence,971 but they do not exclude a
less traditional reading beforehand. The US legislator was aware of technological
developments, also in library practice, to which the law needed to be attuned.972
Therefore, since the term ‘libraries’ is currently “used more casually than in the past”973, this
section discusses to what extent their typification in US copyright law relates to the traditional
or evolving meaning of institutional organization974 The analyses will show that the US
legislator seems to take a traditional stance towards libraries despite recognizing the rise of
digital libraries, which may imply that indications which regard libraries beyond the common
understanding are hard to find in the law or legislative history, but it will be observed that
they are there. Scholarly support for a liberal view on ‘libraries’ informs the analysis.
3.4.1.1 Physical location versus access beyond fixed location
To what extent is the brick and mortar perception of libraries inscribed into the law? Relevant
pointers to search for are references such as ‘place’ and ‘premises’. Section 108 indeed
contains various restrictions on the library’s activities that limit the applicability of the
provision to the library’s physical ‘place’ and ‘premises’ as two main manifestations of the
location-aspect. Though fair use case law from the 1970s also focuses on the “machines in the
library buildings”975, which may be a logical consequence of the fact that true digital libraries
had not yet materialized, recent applications of Section 107 to the library context address the
digital infrastructure of libraries by speaking of a “repository” for digital copies as maintained
by a digital library consortium, hence access beyond a fixed location is facilitated.976
This section discusses the notions of ‘place’ and ‘premises’ separately. Both strongly
connoting the library’s physical appearance, their core difference lies in the fact that the
prevailing interpretation of ‘place’ can arguably cover at distance locations as well, be it in
the analog world, while the chosen scope of ‘premises’ in Section 108 seems to focus on the
location within the physical walls of an institution. The related notions of ‘place’ and
‘premises’ occur in different sub sections of the library privilege, steering the analysis below.
“Place”
The first indication for a traditional understanding of ‘institutional organization’ is the express
inclusion of “place” at two occasions in Section 108. It points in the direction of a traditional
interpretation of the library’s institutional organization in US copyright law: Sections 108(d)
and (e) regarding copying on user request prescribe that libraries must prominently display a
copyright warning “at the place where orders are accepted”.977 This warning must also be
included on the order form. This requirement appeared in the proposals for a library privilege
from 1969 onwards.978 We have seen that legislative history does not extensively explain why
971
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the provision came to deal with the entire issue of photocopying, or why certain terms were
imposed. Physicality does not appear explicitly in Section 108 and the House of
Representatives’ explanatory report on the copyright revision of 1976 only mentioned “place”
without further interpretation.979 Similar to the notion of ‘libraries’, it is likely that the
legislator found it unnecessary to define “place” given the prevailing understanding of
libraries at the time – that of a building where copies of works from the collection could be
requested.
The first evaluation of the library privilege in 1983 is somewhat more enlightening, indicating
that a copy request should literally be made ‘on-site’, in the library, where it is stated that a
notice should be displayed at “the location where photocopies are ordered”, and that the main
application of the rules in Sections 108(d) and (e) concerns “local” copying, the results of
which are delivered to “at-the-site” patrons.980 Then, users employ the physical infrastructure
of the library’s institutional organization by ordering a copy with the library staff.
In the first evaluation, the “warning of copyright” was among various identified “practical
definitional problems”.981 The warning on the order form resembles the arrangements of the
Gentlemen’s Agreement of 1935 which demanded that users sign a form to “assume full
responsibility for such copying” which was “printed for this purpose”. 982 From this we could
infer that, even though the current Sections 108(d) and (e) do not amplify what the order form
should look like and therefore could be an online form as well, it likely signifies a paper form,
which reinforces the traditional physical library connotations.
The signs of a traditional understanding ‘institutional organization’ notwithstanding, a broader
interpretation of “place” in an ‘at distance’ yet analog sense seems possible in two respects.
First, as noted by the Register of Copyrights, library copying for users does not only cover
local, but also interlibrary requests, i.e. copying done at another library because the user’s
library does not have the work in question.983 Then, even if a user makes the request locally in
one library, the information is retrieved remotely and extends to information beyond a
library’s own collection. The library’s organization is then no longer fixed. It is inherent in the
concept of ‘interlibrary lending’ that multiple places are involved, amounting to what could
be qualified as at distance access to copyrighted works. Interlibrary lending goes beyond the
library building, whether the copy is distributed as a physical copy or by another form of
transmission. It is different from “intrasystem use” of photocopies, a variant of library
copying denoting use within the headquarters of a city library and all its branches. It amounts
to “copying within a library as that term is used in the statute”.984 Though speaking of one
library, different locations are involved, but all of them are perceived as part of the centrally
located infrastructure, offering access to the collection which belongs to the branches of the
library together, irrespective of where the concrete work is located or which specific branch
subscribes to a periodical. Intrasystem use hinges more towards a traditional interpretation of
a library’s institutional organization, while interlibrary loan already shows characteristics of a
less fixed location or collection.
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Second and related, one step further in the ‘remote access’ reasoning is the question whether
interlibrary requests can be submitted via the library’s digital infrastructure. As the Section
108 Study Group985 remarks, delivery of request material could then take different forms,
ranging from making photocopies from analog sources or printouts from digital sources and
sending it via mail or fax, to sending digital source files or digitals scan from an analog source
via e-mail or via a secure URL for the user to access. In the latter case, which is a clear
evolving manifestation of the library’s institutional organization, libraries and their users
would take “greater advantage of digital technologies to enable increased access to those
works unlikely to be found in local libraries”.986 As the Study Group notes, private study and
research are increasingly conducted in a digital environment, and users expect to receive
information electronically.987 It shows that users perceive libraries increasingly as digital,
structural infrastructures that make digital collections accessible.
Though the Study Group acknowledges that “it makes little sense in this day and age to
require libraries […] to print analog copies of requested materials and to deliver them in
person, by mail or by fax”, it also finds that, despite the technical possibilities for digital
delivery, copyright issues are obvious.988 Contrary to the traditional model of a physical
request and delivery, digital delivery raises right holder concerns if copies are made available
by libraries “to users outside their traditional user communities”, or even without the
“mediation of the user’s own library”. The natural spatial limitations that used to delimit the
scope of the library privilege are lacking, if online technologies allow libraries “to serve
anyone regardless of geographic distance or membership in a community”. 989 These
technologies did not exist in 1976, so, as the Section 108 Study Group notes, it was
“presumed that users had to go to their local library” to make their copy request. Now, if it
were not for legal constraints, “universal on-demand access” would be possible.990 Yet, the
current legal state of affairs, is likely still traditional for reasons of delineating the privilege.
“Premises”
Related to the idea of “place”, “premises” also seemingly connotes a fixed place, hence a
traditional interpretation of the library’s institutional organization. As this section will
demonstrate, this is a matter of legislative choice. By contrast, the fair use doctrine of Section
107 is not limited to certain manifestations of an actor’s institutional organization.
A traditional view on the library’s institutional organization would focus on the building as
field of operation. A clear example can be found in Section 108(f): it has been part of the
library privilege since 1976 and exempts libraries from liability for the unsupervised use of
reproducing equipment “located on [their] premises”, provided that the equipment bears a
notice that the making of a copy may be subject to copyright law. In my opinion, the
provision reflects the origins of the discussions on the codification of a privilege for library
copying which may explain its conventional character. The discussion arose against the
background of developments in copying methods, exceeding the common ways for scholarly
copying by hand or typewriter. Section 108(f) acknowledges the fact that photocopying
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machines entered library practice and that users could employ these machines outside the
control of library staff. Section 108(f) is further explained in the functional assessment.
More interesting with regard to expressing a view on the library’s institutional organization is
the mention of “premises” in Sections 108(b) and (c) on preservation and replacement, which
was not an element of the originally enacted library privilege. The phrase was introduced with
the Digital Millennium Copyright Act (DMCA, 1998), which thoroughly changed US
copyright law to address the digital networked environment.991 Among the “miscellaneous”
amendments was the new possibility for libraries to make preservation or replacement copies
in digital format, the use of which was however restricted to the library’s premises. In Crews’
words: “[t]o oversimplify, machine-readable formats must be confined to the building”.992
Leaving the explanation of the conditions for the functional assessment, the conscious
inclusion of “premises” in specified parts of Section 108 with an update of the Copyright Act
raises the question of whether, contrary to what the common understanding of the term might
suggest, it would perhaps not refer solely to physical premises, but also include a library’s
digital environment, in line with the current realities of library practice. However, this does
not seem likely given the legislator’s intent: even as fairly recent as 1998, the classical view
on libraries as locations persisted in the interpretation of Section 108. As Nimmer rightly
states, the rationale for this legislative intent is “worth quoting at length”.993 The Senate
Report on the DMCA literally wanted
“to make clear that, just as when section 108 of the Copyright Act was first enacted,
the term “libraries” […] as used and described in this provision still refer to such
institutions only in the conventional sense of entities that are established as, and
conduct their operations through, physical premises in which collections of
information may be used by researchers and other members of the public”.994
Despite the DMCA’s modernization efforts, and despite the Senate’s recognition that “online
interactive digital networks have since given birth to online digital “libraries” that exist only
in the virtual (rather than physical) sense on websites, bulletin boards and homepages across
the Internet”, the intention was not to accommodate any other actors than traditional libraries.
The Senate found that “the ease with which such sites are established online literally allows
anyone to create his or her own digital “library”” and was concerned about the negative
impact on the rights of copyright holders if the application of Section 108 would be extended
to “all such sites”, permitting “any person who has an online website, bulletin board or a
homepage to freely reproduce and distribute copyrighted works”. Therefore, it was
maintained that “references to “the premises of the library […]” in amended sections 108
(b)(2) and (c)(2) mean only physical premises”.995 From this language, Crews concludes that
“Congress’s concept of a “library” is a defined physical space. Congress apparently has not
been prepared to address the subtleties of a “virtual library”.996 In light of the assessment
framework, “premises” thus confirms the traditional interpretation of libraries operating
through physical infrastructures. The refusal of the US legislator to bring digital libraries
under the library privilege however still implies the recognition of the library’s evolving
dimension of libraries beyond fixed locations, even if this dimension is not given legal space.
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Aside from amending the current Section 108, the fair use doctrine has the potential to close
this gap between the legal and the library realities. In its Williams & Wilkins-ruling (1973),
where photocopying for users’ research purposes by two non-profit libraries was considered
fair use, the Court of Claims found that the copying systems of the libraries in question
resembled the Library of Congress policy of “maintaining machines in the library buildings”
where users could utilize them. The libraries extended this service to “requesters who cannot
conveniently come to the building”, but the “personal, individual focus” was still deemed
present, as “individual work needs” were served. Despite the focus on the libraries’ buildings,
the Court already had an eye for placing the “recent and current practices” of the two libraries
in the larger history of the impact of new technologies on both library practice and copyright’s
response.997 The ruling indicates that the two libraries mainly served local users at their
premises, with the possibility of access beyond their buildings by sending materials to remote
users. The overall character of the service thus seems fairly traditional.
By contrast, in the past years, two cases centered on access to digital content, even though it
included search tools to “locate” books in which a search term appears, and subsequently the
libraries “where the book can be found”.998 In Authors Guild v. HathiTrust (2014) and
Authors Guild v. Google (2015), different gradations of indexing and making findable
digitized books were considered fair use. In the first case, the ‘beyond the premises’ aspect
lies in the fact that the HathiTrust Digital Library is a “repository” of digital copies, stored on
servers which are housed on different locations and making use of “networking
equipment”.999 Though “physical security controls” are involved, all this hints at a structural
infrastructure beyond the involved libraries’ premises.1000 Even so, it seems that digital library
efforts will always need to base their equipment in physical locations. In the second case, a
“digital corpus” of books was created by Google, and the participating libraries could retain
copies of the books they submitted.1001 Again therefore, it is about digital access via an
integrated entity, with a location that is not fixed. It shows that the finding of fair use is not
dependent on the use of a copyrighted work in a confined space.
3.4.1.2 Local versus remote collection
Another element of ‘institutional organization’ is the presence of an organized and managed
collection. Collections used to be analog, but are evolving into digital ones, serving local or
remote users. Both types of collections have a structured character. This section assesses to
what extent these characteristics are reflected in the references to ‘collection’ in the library
privilege in US copyright law: what is meant by ‘collection’ and who can access it?
To some extent, each of these dimensions of “collection” is implied in Section 108, which
regards the presence of a collection as part of an actor’s eligibility for invoking the library
privilege. The collection must be open to the public or outside researchers. According to
Crews, public and academic libraries likely satisfy this standard,1002 while Nimmer notes that
“a great number of libraries operated by proprietary institutions” are not covered. 1003 The
997

Court of Claims 27 November 1973, 487 F.2d 1345 (Williams & Wilkins).
United States Court of Appeals for the Second Circuit 16 October 2015, No. 13-4829 (Authors Guild v.
Google, Inc.); United States Court of Appeals for the Second Circuit 10 June 2014, 755 F.3d 87 (Authors Guild
v. HathiTrust).
999
Authors Guild v. HathiTrust, p. 6, 24.
1000
Authors Guild v. HathiTrust, p. 24.
1001
Authors Guild v. Google, Inc, p. 3, 6.
1002
Crews 2006, p. 75.
1003
Nimmer 1999, §8.03, 8-43.
998

~ 142 ~

Chapter 3 – The US
precise meaning of “collection” is however not further specified in Section 108. This section
now turns to the meaning of ‘collection’ and its ‘openness’ in light of the traditional-evolving
spectrum. Moreover, fair use proves to be more lenient regarding the collection requirement.
“Collection”
Pointers regarding the envisaged character of “collection” may be found in legislative history
or reports on the library privilege. The Register of Copyrights for instance valued the
systematic character of library collections, regarding it as a central library characteristic in the
privilege. He wrote: “[n]o one has suggested that mere congeries of material are being created
and declared “libraries” in order to obtain §108 privileges”. 1004 This consideration was part of
the question “what is a library?”1005 According to the Register, a “collection” is one vital
element of a seemingly conventional view on libraries. But it could also be defended that he
valued the presence of a structured collection, be it was assembled by a traditional or a digital
library. Se recognized the distinction between “local” and “interlibrary” collections, which
were respectively part of a “library” or a “library system” consisting of member libraries. The
latter case refers to an organized network of libraries which exchange copies beyond their
own collections, going beyond a purely traditional view on “collection”.
In addition, the lack of a definition of “collection” implies that both physical and digital
collections are meant. Hansen however maintains that Section 108 is not technology neutral,
meaning that it might “not apply to many digital copies or digital libraries at all”, given the
interpretation of libraries and their collections in the DMCA report.1006 It was “not the
Committee’s intent that section 108 as revised apply to such collections of information”,
namely those of “online, digital “libraries””.1007 Though not specified in Section 108, the
intention of the provision seems geared to libraries with physical collections. Yet, even if the
“collection” in first instance refers to tangible works, they may be reproduced in digital form
based on the privilege as long as the copy is not further distributed. Digital preservation
copies were central to the Authors Guild v. HathiTrust-case. Research libraries had allowed
Google to “electronically scan the books in their collections”, forming a shared digital library
collection across the borders of the single local collections.1008 In Authors Guild v. Google, a
‘local’ element is present in the sense that the submitting libraries could download and retain
a digital copy of the books they had submitted.1009 The main use of the works however takes
place beyond the library’s infrastructure. Though the future possibility of electronic
transmission and sharing of works between libraries was already mentioned in the course of
drafting Section 108, such use is limited as the focus lies on physical collections.1010
The notion of “collection” in Section 108 thus has various implications. First, it is a factor for
an actor’s eligibility for the privilege. Case law on this point is however scarce.1011 Some
cases touch on the issue indirectly: the court in Association of American Medical Colleges v.
Carey held that, for works to be part of a library’s collection, they must be “properly in the
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possession” of the institution.1012 Further, in New York Times Co. v. Tasini, a publishers’
database was excluded from the “special authorizations” of the library privilege, not because
the database could not be regarded as a library in the sense of Section 108 – the court did not
rule on that – but because of the commercial character of the collection is another factor that
will recur in the analysis.1013 Second, in other parts of Section 108, “collection” delimits the
body of works from which reproductions may be made. Section 108(a) requires a certain
degree of openness of the library’s collection, a characteristic which deserves closer attention.
“Open to the public”
Next to the character of the collection, the question is who can access it: local users only, or
remote users as well? With the requirement that the library’s collections must be “open to the
public”, the US legislator expresses a view on libraries which will be assessed with regard to
its traditional or evolving implications. It turns out that there are indications for both.
First, a literal explanation of openness would fit traditional physical access to the library’s
buildings to use the collection. The explanatory report to Section 108 did not the rationale and
exact meaning ‘openness’.1014 Pegram indicates that the openness-clause in Section 108 “is
not discussed in the Congressional reports”, while the “conditions of § 108(a) are merely
repeated in the Senate Report […] and the House Report”.1015 He suggests that the reason for
introducing them lies in the character of libraries which are open to the public, and the
expected implications of their activities. In this sense, he writes: “[t]he Register did not
believe that permitting a library, whose collections are open to the public without charge, to
supply a single photocopy of a small part of a publication or all of an out-of-print work would
seriously prejudice the interests of the copyright owner.”1016 In his view, the openness
criterion could even encourage private libraries to open their collections to outsiders, which
would, as the “apparent intent of the availability clause”, increase access to information.1017 In
a similar sense, Treece presumes that singling out libraries open to the public for the privilege
“reflects a congressional decision” to both accommodate copyright owners, and to encourage
user access to copyrighted works”.1018 The eligible libraries are thus contrasted with company
libraries, which are usually not open to the public and should arguably purchase the required
copies or obtain licenses if they desire to engage in copying beyond the fair use doctrine.” 1019
Though not explicit, these arguments hint at the library’s traditional institutional organization.
The first evaluation of Section 108 elaborates on the scope of ‘openness’, hinting at a
conventional understanding: it stated that “there would seem to be no dispute about the
meaning of the phrase”.1020 The Register assessed “different degrees of openness”, remarking
that libraries may “reasonably restrict public access”, for example “because of the nature of
their collections, or of the building they occupy”.1021 This observation implies the presence of
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tangible collections, which, materially seen, may be in a fragile state, and in need to be
safeguarded.
Second, however, the evaluation of the openness criterion also contains signs of a broader
way of operating systematically, both in a foundational sense and in an evolving
understanding of ‘libraries’. In a foundational sense, the Register remarked that the
requirement of Section 108(a) “refers to a library’s collection, not simply its premises”,
meaning that the collection had to be available for use to “any member of the public”, though
“commonly-encountered practices” of libraries to safeguard their collections are allowed. An
example is to give priority to “researchers”.1022 In this case, it is not about physical access, but
about upholding the principle of access to the library’s materials. This reading seems to be
supported by the Register’s 1961 report which targeted libraries whose collections are
“available to the public without charge”1023, hinting at a fundamental role of libraries in
providing low-threshold access for all. It ended up in the 1963 proposal as simply “available
to the public”1024, which in the 1969 proposal became the requirement that “collections of the
library or archives must be available to the public”.1025 This version influenced the ultimately
enacted privilege, which includes the expression “open to the public or available not only to
researchers affiliated with the library or archives or with the institution of which it is part, but
also to other persons doing research in a specialized field”. It implies that libraries may
restrict general access to the collections, as long as certain users are permitted to utilize the
collections by special arrangement.1026 It has even been argued that “personal access to the
libraries, as in the case of open stack libraries” is not a requirement; what counts is the
availability of the collections.1027 In conclusion, “[t]he language of the law” is taken to
suggest “that Congress is contemplating a “library” as a physical structure.1028
Yet, an evolving understanding of access to content beyond the library’s own collection is
recognized. Crews maintains that “some language is flexible enough to encompass a digital
library that is accessible to the public”1029, a statement which demonstrates an evolving
understanding of a library’s ‘openness’. So does the Register of Copyright’s first evaluation
of openness. He found that issues of interpretation were involved, asking “how restrictive
non-public libraries may be in the availability of their collection and still be eligible for the
§108 exemption”.1030 He raised various scenarios, wondering whether libraries could restrict
access to their “physical plant” and still evoke the privilege if they listed their holdings in a
union catalog; whether belonging to a “network consortium in which collections were shared
among members” and in that context distributing photocopies would be sufficient; or whether
participation in interlibrary lending agreements and removing the need for on-site consultation
rendered the collections available in the intended sense? And if libraries denied actual access
to their collections, what proportion of the collection should still be open?1031 He pointed at
the use of ‘collections’ in the plural, concluding that “public (or at least broad and
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nondiscriminatory)” access should be given to “the great bulk” of all works, while making
available collections only through ILL was not regarded to meet the standard of openness.1032
Considering the raised scenarios together, it is clear that ‘openness’ is not solely about
physical openness or access in person, since works can be made available via remote acts or
via networks, which hints at the evolving side of the library’s collection. In this respect,
Gasaway has called participation in interlibrary lending arrangements the “functional
equivalent” of being open to researchers in the same field.1033 She also found that “[t]he net
effect is the same; the materials that comprise the library’s collection of published works is
available to users, albeit outside the facilities of that library”.1034 The Section 108 Study
Group held that ‘openness’ is not a criterion which, in the “online world, […] effectively
distinguish[es] private collections from those that serve the public”, meaning that, “without
further qualification, private collections that are made available to the public through websites
might be considered to qualify as “open to the public.” In this view, the openness criterion can
in principle be met via “online technologies”.1035 Leaving open whether this possibility is
endorsed, the conclusion is that ‘openness’ has both traditional and evolving connotations.
3.4.1.3 Library staff and local users versus interactivity and remote users
In the digital domain, the scope of potential users expands beyond local communities and user
interactivity increases. The question is thus who can act on the basis of a privileged position
under US copyright law. General institutional eligibility may clarify whether US copyright
law represents a traditional or evolving view on the library’s institutional organization.1036
‘Institutional eligibility’
Aside from the openness of the collection, Section 108 contains additional criteria which
libraries must meet to qualify for the library privilege. Together, the criteria constitute the
‘institutional eligibility’ of the envisaged beneficiaries. As ‘institutional eligibility’ indicates,
the library privilege targets libraries and their employees, not users. Section 108 only applies
to “certain institutions”, namely to “108-eligible institutions” which the Register of
Copyrights contrasted with “non-108 libraries”. The latter category is composed of libraries
which are not open to the public or, as will be explained in the section on ‘purpose’, have
commercial purposes.1037 Examples are a commercial news clipping service, a for-profit
database of newspaper articles, and a for profit photocopying activity in a company.1038 The
previous discussion of openness applies in the context of institutional eligibility as well. Aside
from the indications for an evolving interpretation, institutional eligibility then refers in any
case to traditional libraries, which are often mentioned in the same breath as “other memory
institutions” and “library-like” institutions.1039 Their shared characteristics of institutional
organization, such as the openness of their collections, make them eligible for the privilege.
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In sum, it has been argued that “whatever the copying rules in §108 are”, the “108 treatment”
can, as a matter of “balance”, only be invoked by certain institutions whose behavior meets
the specific limiting criteria set out in that Section.1040 The “library eligibility” has two
components: “those concerning the institutions” and “those concerning permissible copying
practices in general”. The former finds expression in the openness criterion; the latter is
connected to the requirements the law poses to library copying1041, such as the single copy
limit – extending to three in the case of digital format. Thus, institutional eligibility is not only
relevant to the library’s institutional organization, but also to the way of functioning of a
given entity. Institutional eligibility implies that US copyright’s conception of libraries is
tailored towards the intended application of the privilege – institutions operating through
physical premises, hence excluding virtual-only libraries. The extent to which US copyright
law perceives the library’s institutional organization either in a traditional or in an evolving
way is determined by implicit and explicit references in the law’s wording and legislative
history, including ranging from place and premises to openness and institutional eligibility. It
can also be read in the privilege’s further conditions which feature in the functional
assessment, but for now leave a traditional feel of the library’s institutional eligibility.
3.4.1.4 Conclusion
This first part of the assessment of the library’s position under US copyright law, regarding
‘institutional organization’, reveals that the central elements of a structured place, organized
collection and assistance by staff are mostly visible in Section 108, and mostly in a traditional
sense. That is, Section 108 heavily limits the applicability of the library privilege to use at the
“place” or “premises” of the library, even though some forms of remote access via interlibrary
lending arrangements are possible. Digital use outside the library’s premises is not covered A
central element of Section 108 is furthermore the presence of a collection, which is either
local, or part of an interlibrary system. As such, this does not say anything about the analog or
digital character, so both dimensions are likely encompassed. The collections must be “open
to the public”, which means originally with regard to the library building, but can arguably
also be met via online technologies. All in all, Section 108 predominantly relates to a
traditional institutional organization, but given its legislative history of letting copyright law
evolve alongside technological developments, some evolving features can be discerned.
3.4.2 US copyright law and the purpose of ‘libraries’
The second main component of the assessment framework is ‘purpose’, which is connected to
the mission of user service and providing access libraries see for themselves in theory, or the
task they are assigned de jure or de facto. ‘Purpose’ reflects diverging emphases and
interpretation over time. How is the library’s purpose is typified in US copyright law, and to
what extent does this reflect a traditional or evolving view?
At first sight, legislative history is not really articulate about the legislator’s view on the
purposes which deserved to be privileged. Hansen denotes Section 108 as a “technical
solution” to the developments in the library practice of that day, arguing that the drafting
process “does not clearly indicate a purpose” for the privilege other than accommodating
“photoduplication, which had become so prevalent in libraries by 1976 to justify its own
section of the Act”.1042 In that respect, the legislator aimed to accommodate the various
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stakeholders, as expressed in the repealed Section 108(i), which prescribed to review at fiveyear intervals whether the privilege achieved the “intended statutory balancing of the rights of
creators, and the needs of users”.1043 The evaluation of Section 108 concluded that the
privilege succeeded in providing a “workable structural framework” for obtaining such a
balance, but that that balance was not always achieved in practice if the legislative intent was
not carried out or clear.1044 It was suggested that continuing technological advancements
might impair the balance in the future.1045 These advances also shape the evolving nature of
the library’s purpose, with libraries aiming to provide digital access to remote content, which
suggests that ‘purpose’ is a factor to take into account in the balancing exercise.
“Ground rules”
At closer inspection, the library privilege’s drafting history reveals that the ultimately enacted
Section 108 is structured around different library purposes, which determine the scope of
permissible copying practices: first, non-commercial purposes; second, support of users’
“private study, scholarship, or research”, and third, ensuring “preservation and security” and
long-term access by “replacement”. These purposes are probably what the Copyright Office
referred to when pointing at the library’s “vital” societal role, which should be continued in
“our national interest”.1046 Below, the purposes are assessed in light of the assessment
framework. According to Hansen, librarians and scholars have paid more attention to the
interpretation of Section 108 than legislative history. One common thread is the view that the
digital side of the library’s purpose should be covered by Section 108, as it is deemed
“critically important to make library collection and services available in digital form” for
various reasons, ranging from “preservation and promotion of culture, enhanced research
opportunities, promotion of innovation, and ‘democratization of access’” to practical
considerations, such as diminishing physical storage constraints.1047 To what extent is that
already the case?
3.4.2.1 Service in support of users
Part of the library’s purpose is connected to the library mission of providing user or
community support, which is manifested in purposes related to study, scholarship or research
and preserving common heritage, including digitally.
Supporting “private study, scholarship, or research” of users
The library’s position under US copyright law has throughout legislative history constantly
been linked to research related purposes. This does not only call to mind the library’s purpose
as surfacing in library and information sciences, but also provides the rationales for
interpretation of the current Section 108, which is founded on the library’s purpose.
Scholarly copying has been both the cause for the discussions on a ‘library privilege’ and a
main justification for its ultimate enactment. In my view, the attention for the possibilities to
facilitate the growth of learning and culture in the public interest is exemplary for the shared
goals of copyright law and libraries. For instance, already with the Gentlemen’s Agreement,
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both the need to regulate copying in libraries, and the library’s role in serving scholars were
recognized. Under conditions therefore, libraries were allowed to copy materials instead of
lending as “fair” use. Though, as we have seen, the agreement was criticized later on for its
traditional stance to merely codify the then state of affairs of copying instead of
accommodating the employment of new technologies in libraries, the library’s role was
recognized in a way that formed the forerunner of legal acknowledgement.
Before that, studies commissioned by the Copyright Office noted the role of photocopying in
fulfilling the library’s purpose: the “various methods of photocopying” were called
“indispensable to persons engaged in research and scholarship, and to libraries that provide
research material in their collections to such purpose”,1048 and it was found that researchers
need to have available, for reference and study, the growing mass of published material in
their particular fields. […] Researchers must rely on libraries for much of this material”.
Therefore, if copies in the library’s collection were not available for loan, which was “very
often the case”, the users’ needs could be met by photocopies.1049 As was observed, library
copying was one area which was influenced by technological developments: the use of “new
devices” for the purpose of “bringing the works of authors to students, scholars, and the
general public” had to be stimulated,1050 which hints at an evolving nature of the library’s
purpose in this regard. The parties were in the course of the library privilege’s drafting
process urged to reach a solution which would respect both “the needs of scholarship and the
rights of authors”.1051 Values at stake were accessibility and availability of information.1052 It
is clear that legislative history recognized the library’s purpose in connecting users to content,
mainly in a traditional sense, but against the background of technological advances, which did
however not end up in the text of the library privilege.
The rationales of making the privilege’s application dependent on, among others, “private
study, scholarship, and research” should thus be assessed light of the framework. These
purposes are still part of the Sections 108(d) and (e). In addition, they are among the
permitted purposes of fair use in Section 107, reminiscent of the fact that discussions on the
library privilege began as a question of fair use. In the case of Section 108, these purposes
were first introduced in a bill of 1969, which, as Nimmer notes, was heavily influenced by the
then pending case of Williams & Wilkins.1053 According to Crews, the opinion of the appellate
panel of the Court of Claims was a “stirring endorsement of library services and the
importance of photocopying”1054, as the Court stressed that the libraries in question were
“devoted solely to the advancement and dissemination of medical knowledge which they seek
to further by the challenged practices”.1055 As noted by the Court, “some of the authors of the
copied articles involved in this case” commended this purpose: they “testified at the trial that
they favored photocopying as an aid to the advancement of science and knowledge”. 1056 Since
the Court regarded the copying by the two not-for-profit libraries for the aforementioned
purposes and under the limitations present in that case as fair use, this means judicial
recognition of the library’s purpose from a copyright perspective.
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Yet, legislative history does not address the choice for the wording of “private study,
scholarship, or research” explicitly. Nimmer suggests, first, that the “private” character would
arguably not be affected if users make public “the fruits” of their study, scholarship or
research.1057 It reinforces the goals of both copyright law and libraries to foster the
accessibility of a diverse information offering. Furthermore, Nimmer deems it unlikely that
“private” should be contrasted with “governmental”; instead, the possible opposite might be
“commercial”, though he also observes that this might conflict with the “expressed legislative
intent not to exclude from the exemption qualifying for-profit libraries”.1058 The Texaco-case
offers an example of research for research pursuant to employment.1059
The Copyright Office for a long time seemed to interpret copyright law in the sense that
“digital copies may not be given to patrons”, which hints at a traditional view on the library’s
purpose.1060 Only in the last twenty years of a work’s protection, purposes of scholarship or
research inform a more liberal regime of reproducing and distributing works in digital form.
It seems that the benefits of technological developments for the purpose of encouraging
private study, scholarship and research have been globally recognized in the legislative
history underlying the current library privilege, but traditional connotations seem to be central
in the actual legal framework. It is therefore interesting to note that recent cases offer space
for evolving uses of copyrighted works for purposes of advancing knowledge, yet as fair use,
such as providing a digital search tool for scholars to locate works in libraries.1061
Ensuring “preservation and security” and long-term access by “replacement”
Another purpose which is associated with libraries under US copyright law concerns
preservation in view of long-term access. In the assessment framework, preservation is one of
the main components of the library’s mission, including digitally, based on values such as
trustworthiness. To what extent does US copyright law recognize the traditional and evolving
sides of the preservation purpose?
The preservation purpose has surfaced since the earliest reports on photocopying in libraries.
For instance, the photoduplication-study by the Copyright Office (1959) observed that
libraries did not only make photocopies for scholarly study and reference, but also for “a
variety of other purposes”, such as securing rare books and manuscripts against “their
destruction and loss”, hence their accessibility to the public. Another example was the
preservation of newspapers “and other items printed on fast-deteriorating pulp paper”.1062 As
long as the required copies were not available from the publisher, these library practices were
not seen as a real threat to right holder interests; instead, the study focused on solutions for
photocopying for users.1063 It fosters the assumption that the traditional library purpose of
maintaining and securing a collection was recognized and valued in US copyright circles.
After various US copyright revision bills had lacked a specific provision on library
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duplication of protected works, a new provision in 1966 contained a “limited archival copying
exemption”: nonprofit institutions with “archival custody” over collections of manuscripts,
documents, or other unpublished works of value to scholarly research” were allowed to make
reproductions for purposes of preservation and security.1064 In this sense, the library’s
conventional purpose formed the rationale for its privileged position under US copyright law.
In 1969, the forerunner of the current Section 108 was introduced, featuring “purposes of
preservation and security” among the justifications for reproducing and distributing copies of
works without authorization. The library’s purpose was privileged solely in the traditional
sense, with preservation covering only works in facsimile form. This means that, as the
legislator explained, copies could be made “by microfilm or electrostatic process”, but not be
converted into “‘machine-readable’ language for storage in an information system”.1065 In
other words, the copies had to be in “eye-readable form”.1066 Thus, so far, nothing points in
the direction of legislative acknowledgement of the digital side of the preservation purpose.
However, over time, the library’s evolving purpose appears to be an argument for the library
privilege as well. In 1995 for instance, the Working Group on Intellectual Property Rights1067
observed that libraries were “trustees of our collective knowledge” which should be able “to
make use of digital technology to preserve the Nation's heritage and scholarship”.1068 The
Working Group furthermore believed that the exemption of certain library uses of copyright
works serves an “important public interest” and noted that this interest is “no less important –
and indeed, may be more important” when such use involves digital technology.1069 As it was
found that Section 108 then did not allow for preservation in “electronic or digital form” 1070,
it was recommended to amend the library exceptions such as to “accommodate the reality of
the computerized library” by allowing the preparation of three copies in digital form, one of
which could be used while the rest was for archiving.1071 The Working Group clearly valued
the evolving nature of the library’s long-term access purpose, recognizing the importance of
the library’s legal ability to act in the digital domain. Their recommendations would be
followed with the Digital Millennium Copyright Act in 1998, while another copyright
amendment in the same year, resulting from the Term Extension Act, established a specific
regime for the last twenty years of protection of a work. This enables among others the
reproduction and display of digital copies for preservation purposes. Again, this
acknowledges the library’s evolving purpose.
One step further, the purpose of a digital library was central to the HathiTrust-case: as the
Second Circuit Court wrote, the HathiTrust Digital Library stored digital copies of books
because of its purpose to preserve them “for the generations to come” and to ensure “that they
will still exist when their copyright terms lapse”.1072 It illustrates that the library’s purpose has
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come to include safeguarding organized access to digitized content, and that this may raise
copyright questions.
In conclusion, even if preservation purposes were not the most prominent issue in the
legislative process leading to Section 108, its importance has been noted and functioned as
justification for the library’s privileged treatment. By contrast, in library and information
sciences, preservation has been identified as the oldest library task. Particular acts
operationalize this purpose. The theoretical library purposes will be illustrated with concrete
functions in a later section to assess how they are facilitated under US copyright law. As
Crews indicates, once it has been determined that the copying is for one of the purposes
discussed, and the library’s eligibility has been assessed, the next step is to check whether the
copying meets the specific conditions provided in Section 108.1073 The conditions are central
to the functional assessment. Another part of the library’s eligibility needs to be assessed first:
non-commerciality, which connects the library’s purposes to the concept of a public task.
3.4.2.2 Public service mission and values
Related to the library’s purposes is the concept of a public task, which may influence the
library’s copyright treatment. Thus, we need to search where the US legislator expressly
includes considerations of a traditional or evolving public task in its regulation of libraries.
No “commercial” purpose?
The library’s purpose under US copyright law is linked to non-commerciality. Prior to the
library privilege’s enactment, the Register of Copyright sympathized with the purposes of
certain “nonprofit users” of copyrighted works, such as libraries. 1074 The current Section 108
privileges reproductions and distributions of copyrighted works which are made “without any
purpose of direct or indirect commercial advantage”. How do the not-for-profit character of
either libraries or activities relate to each other, and to the traditional-evolving spectrum?
The concept of a non-commercial purpose is tricky: did the legislator have actors or activities
in mind? As the explanatory memorandum to Section 108 indicates, ‘advantage’ is not linked
to a particular type of libraries, but “must attach to the immediate commercial motivation
behind the reproduction or distribution itself, rather than to the ultimate profit-making
motivation behind the enterprise in which the library is located”.1075 Arguably, the activity in
question must thus be performed as a public service, which qualifies the library’s purpose in
the context of the privilege as non-commercial. It implies that a library in a for-profit
organization might still be covered. However, a “purely commercial enterprise could not
establish a collection of copyrighted works, call itself a library […] and engage in for-profit
reproduction and distribution of photocopies”. In the same vein, it would not be possible for a
“non-profit institution” to authorize a commercial copying enterprise to copy and distribute
materials.1076 Young defends a slightly different interpretation: “what is relevant is not the
commercial motive of the copier, but the profits of the copyright owner”, since it would be
difficult for publishers to distinguish whether subscriptions were foregone because of
noncommercial library or commercial copying services.1077 But he also offers a justification
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“on Congress’ behalf” for the confinement of the library privilege “to certain libraries without
commercial motives”: if others would enjoy the privilege as well, the “aggregate losses to
publishers” would probably no longer be insignificant.1078 In addition, the “public benefit”
derived from privileged photocopying is apparently believed to outweigh the harm. 1079 In
conclusion, it seems that the reproduction and dissemination itself may not be commercially
motivated.1080 But it is uncertain how this is demonstrated in concrete cases.
A related question is what “indirect commercial advantage” means (Section 108(a)). The
explanatory memorandum to the US Copyright Act of 1976 questioned the interpretation of
this phrase in the context of internal copying within “industrial, profit-making, or proprietary
institutions”. The legislator found that it was linked to multiple and systematic photocopying
in such organizations as regulated by Section 108(g), indicating that using “a single
subscription or copy to supply its employees with multiple copies” would be prohibited.1081
Yet, the Register of Copyrights found it “unclear” how the provided examples helped explain
the meaning of “indirect”, as they instead concerned multiple and systematic
photocopying.1082 It appeared that the Senate believed that libraries in for-profit making
institutions could not rely on Section 108 to make materials available to employees, unless
fair use applied or licenses were concluded. The House would thus seemingly permit more
photocopying by libraries in for-profit organizations than would the Senate.1083 The Register
further looked at other parts of legislative history on ‘indirect commercial advantage’ and
concluded that “the record is devoid of any enlightening discussion” on the difference
between ‘direct’ or ‘indirect’ commercial advantage. In his view, the stakeholders could
undertake efforts to agree on the meaning of ‘indirect commercial advantage’, which would
have the benefit of immediate certainty and avoiding delay in judicial interpretation.1084
More than a decade later, the notion was interpretated in the American Geophysical v.
Texaco-case on photocopying scientific, technical and medical journal articles by a
company’s internal library. Texaco relied on Section 108, or on a “penumbra of Section 108
reflected in analysis of Section 107”, fair use.1085 The District Court held that there is “no
merit to these arguments” and that Texaco’s library was not covered by Section 108, since
more than one copy was made “solely for commercial advantage”.1086 The commercial
character was regarded as a clear difference with the Williams & Wilkins-case. The Second
Circuit Court however found that the District Court “let the for-profit nature of Texaco’s
activity weigh against Texaco without differentiating between a direct commercial use and the
more indirect relation to commercial activity that occurred here”. Texaco was not gaining
direct commercial advantage from this particular photocopying, as its “overall commercial
performance” was not tied to it; nevertheless, it was held that the for-profit nature of Texaco’s
enterprise could not be ignored, and that the company “reaps at least some indirect economic
advantage from its photocopying”. The Second Circuit Court thus found that the “dominant
purpose of the use [was] a systematic institutional policy of multiplying the available number
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of copies”.1087 It confirms that libraries can serve both commercial and not-for-profit
purposes, but that only the latter can benefit from a privileged position under Section 108(b).
Still, it seems that the not-for-profit character of the use is not an absolute justification to be
privileged, especially from the perspective of evolving library practice. Register of Copyrights
Kaminstein found in 1965 that the use of new technologies to fulfill the library’s purpose
should be encouraged, but that such use should not be unrestrained, going beyond fair use, as
this could “curtail the copyright owner’s market”. Advocating a balance btween right holder
and certain non-profit user interests, he stated that “the day is past when any particular use of
works should be exempted for the sole reason that it is ‘not for profit’.” 1088 This suggests that
the privilege requires something else, possibly a public task. It is not explicitly stated in the
US Copyright Act, which however solely privileges non-commercial purposes. Moreover, the
presence of a public service mission has recently gained attention as a potential eligibility
criterion in view of technological developments. In 1976, there was a shared understanding
that libraries […] were trusted, stable institutions with missions to collect, preserve, and make
available materials and resources of cultural or scientific significance”, “for the public good”.
Now, with the development of information technologies, this “shared understanding” has been
“diluted”. The Section 108 Study Group thus questioned whether eligibility for Section 108
should be “limited to institutions that have a nonprofit or public mission, in lieu of or in
addition to requiring that there be no purpose of commercial advantage”.1089 This touches on
normative questions and is therefore further discussed in Chapter 4.
In sum, the non-commercial criterion in US copyright law is as such not traditional or
evolving. But the non-commercial purpose is one factor to determine the legal position of
‘libraries’, also in the digital networked environment. If libraries serve the public rather than
their own commercial purposes, this likely amounts to a public task, which shapes libraries’
legal treatment. As Hansen concludes: “[w]hatever the specific formulation, memory
institutions and the public […] would be better served by focusing on organizations as defined
by their public service purpose and mission rather than their physical characteristics”.1090
3.4.2.3 Conclusion
This section discussed to what extent the library’s non-commercial purpose of user service
and facilitating (long-term) access, and the potential public task, feature in US copyright law.
The conventional side of the purposes related to private study, scholarship and research, and
preservation, were among the justifications for the library privilege in US copyright law. This
determined the privilege’s focus on ‘traditional’ copying practices, for instance with regard to
exemplars in facsimile form. The library’s evolving purposes were occasionally recognized in
policy documents, notably where libraries were expected to make use of such developments
to fulfil their purpose, but lacked sufficient expression in the actual law. To a limited extent,
the US legislator had an eye for long-term access rather than short-term access: three digital
preservation copies became allowed, but no remote access. Therefore, case law is in a better
position to create more space for the purpose of safeguarding organized access to digitized
content, as will be explained in the functional assessment in the next section.
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3.4.3 How US copyright law facilitates the ‘library’s’ operationalizing functions
First, the “ground rules” for application of the library privilege should be indicated. 1091 These
basic requirements apply unless indicated otherwise. Section 108 does not cover every library
function; other doctrines to inform the analysis are fair use (Section 107) and first sale
(Section 109). The relationship between fair use and the library privilege will therefore also
be explained. In sum, the following picture of US copyright law steers the discussions:
Specific exception
for:

Preservation

Consultation

Lending

Copying

x
Section 108(b),(c),
(h); fair use may
apply

x/Section 108(h) for
last 20 years; first
sale or fair use may
apply

no exception;
first sale doctrine
(Section 109)

x
Section 108 (d),(e),
(h);
fair use may apply
(Section 107)

Copyright law:

US

“Ground rules”
Section 108 contains general rules on the beneficiaries, the amount that may be copied, and
the works that may be used. The eligibility criteria are closely related to copyright’s view on
libraries: according to Section 108(a), eligible actors for the library privilege should:1092
- have collections that are open to the public or external researchers; and
- act without a purpose of commercial advantage.
These characteristics distinguish libraries for purposes of US copyright law. They probably
color Section 108’s reference to a “library or […] nonprofit educational institution that
functions as such”1093, which indicates that a privileged position does not depend on the label
of ‘library’, but on an actor’s way of functioning. This is further reflected in the fact that the
eligibility criteria also address the library’s non-commercial purpose, which may not be
commercial, and the permissible copying practices1094: as a general rule, eligible actors may
reproduce “no more than one” copy or phonorecord of works, provided that it includes a
notice of copyright (Section 108(a)). Though there may be “repeated reproduction and
dissemination”,1095 this may not amount to systematic copying; only “isolated and unrelated”
reproduction of single copies is allowed, i.e. the copying of “the same material on separate
occasions” (Section 108(g)). Thus, reproduction may not lead to substitution for subscriptions
to or purchases of works. The permitted works depend on the purpose: for preservation, there
are no limitations, while copying on user request may not involve musical, pictorial, graphic
or sculptural works, or motion picture or audiovisual work, unless these are dealing with
news, (Section 108(i)), and unless it concerns a work in the last twenty years of its protection.
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The permitted scope of copying activities further depends on the purpose of a library function
(see Annex I). Section 108 has been called a “detailed” provision which offers “functional
meaning for narrow but common situations […]”,1096 in this section discussed under the
headings of preservation and various forms of access. At the same time, scholars argue that
“Section 108 has never been the “primary tool […] for making new, innovative library and
archive uses of copyrighted works”, since it is found inadequate for “many modern
applications, primarily in the digital realm”.1097 Halfway the 1990s it was furthermore
observed that “[e]ffective copyright protection is a fundamental way to promote the
availability of works to the public” and not necessarily an “obstacle” for the development of
the national information infrastructure, but that a balance was needed between protection or
rights and limitations on those rights, which asked for some clarifications and amendments
with regard to digital uses.1098 It explains why libraries often rely on flexible fair use.
Prelude: relationship between Section 107 and Section 108
That libraries can rely on both fair use and the specific library privilege is undisputed in
various respects. First, Section 108(f)(4) states that “nothing in this section […] in any way
affects the right of fair use as provided by section 107”. The explanatory memorandum to the
1976 Act does not elaborate on this, but it clearly reflects the controversy of the drafting
process of Sections 107 and 108. Libraries initially did not favor a specific statutory library
privilege, fearing that this would curtail the activities that were possible under common law
fair use. Publishers opposed codification of a library privilege for the opposite reasons,
concerned that the legal space for library activities would increase too much. It indicates the
confusion on how fair use was deemed to apply to library practice. Both fair use and the
regulation of library photocopying were ultimately codified in separate provisions
Second, Section 108(f)(4) is often cited in discussions on the relationship between fair use and
library copying. The Second Circuit Court in HathiTrust decided that the case could still be
judged on the basis of fair use, even though it centered around copying in the context of
libraries. The existence of a specific library privilege thus did not prevent the potential
applicability of fair use to library activities.1099 This is seen as one of this case’s main
contributions to clarifying the legal framework for digital library activities: according to
Band, “[t]he broadest implication of decision arises out of a footnote”, since right holders
have, since the adoption of the library exception, argued that it limits the availability of fair
use to libraries, an argument that is now rejected.1100 By contrast, Besek argues that Congress
carefully crafted a balance in Section 108; therefore, she criticizes the decision for rendering
Section 108 redundant by finding fair use despite the more limited library privilege.1101
Samuelson however reiterates that Section 108(f)(4) “specifically preserves the right of
libraries to rely on fair use”.1102 In a comparable reasoning, the Copyright Office’s ‘notice of
inquiry’ on the draft revision of the library exception typified that section as a “savings
clause”, meaning that Section 108 provides specific exceptions for “frequent” library
activities, but that this does not preclude these institutions from invoking fair use.1103 This was
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substantiated with legislative history, where the rights under the library privilege were granted
“in addition” to those of fair use, while the savings clause was included in Section 108 with
the intention that nothing in the specific library privilege would “take away any rights”
existing under the fair use doctrine.1104 According to the Copyright Office therefore, Section
107 and 108 should be allowed to co-exist and courts should consider both provisions.1105
However, the concrete implications are less clear: do the privileges in Section 108 constitute
situations which would not otherwise be fair use, or are the listed uses examples of scenarios
which are in any case fair use, while Section 107 provides an opening for other library uses?
An example in legislative history concretizes how Sections 107 and 108 can interact:
observing that musical works are excluded from some parts of Section 108, the House Report
indicates that the use of such works beyond the designated purposes of preservation and
replacement may still be fair, for instance on user request.1106
Nevertheless, the first evaluation of Section 108 led to mixed stakeholder views. Libraries
found that Section 108(f)(4) permits, first, the making of copies pursuant to Section 108, and
then, on the basis of fair use, one or more additional copies. According to Patry however,
right holders “rightly contested” this position.1107 According to the Register of Copyrights,
“[i]t depends” whether libraries may make additional copies under fair use, meaning that
Congress did not intend that there can “never be fair use photocopying ‘beyond’ §108” which
depends on a case-by-case assessment.1108 The guiding principles of the Register are that
Section 108 exempts certain non-fair use library photocopying, that fair use is not affected by
Section 108, and that therefore, photocopying beyond Section 108 can also be evaluated in
light of fair use, provided that it concerns a type of use that is related to the purposes with
which fair use is often associated.1109 Nimmer summarizes the practical importance of the
simultaneous availability of both provisions as follows: if a library does not qualify for the
protection of Section 108, or if a given copying activity does not meet the conditions
prescribed by the library privilege, a fair use defense may still be available.1110 Also Guibault
contends that the “more reasonable interpretation” of Section 108(f)(4) would be that Section
108 authorizes photocopying that would “not otherwise be permitted under the fair use
doctrine”.1111 In principle therefore, Section 108 sets the boundaries within which libraries
can freely use copyrighted materials: “the introduction of a specific library exemption reflects
the United States Congress’ conception of the public interest with respect to the functions of
libraries”.1112 Yet, she also indicates that, if a library would for some reason not be eligible for
the library privilege, for instance because its collections are not open to the public, then the
photocopying in question could be evaluated under fair use.1113
Fair use is thus still open if a specific exception cannot be successfully invoked. In this
respect, Band has made a compelling argument that the fair use analysis for activities which
for “a narrow technical reason” cannot be assessed under a specific exception, such as the
library exception, should nonetheless be informed by that exception. He argues that courts
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usually consider fair use and other statutory exceptions separately, while their interpretations
could inform each other. For instance, whereas Section 108(c) allows for the making available
of a digital preservation copy on the library premises, the purpose of allowing access outside
the library would be the same, as would be the character of the use. In this case, Band argues
that the library’s otherwise substantial compliance with the conditions posed by the exception
should positively influence the fair use analysis of the library’s act of permitting access
outside the premises. This would be especially the case if the library could argue “functional
equivalence” of the use, namely by limiting access to authorized users, and protections to
prevent the expansion of the number of copies.1114 Band’s explanation fits the narrative of this
thesis well, where he states that “fair use allows exceptions to evolve to reflect technological
developments while maintaining the same basic balance between the interests of copyright
owners and users”.1115 In conclusion, fair use and the library privilege have the potential to
serve each other as well as general copyright goals.1116
Lastly, Section 108(f)(4) contains a second phrase which states that “any contractual
obligations” stemming from the time when the library obtained a copy of a work in its
collections are not affected by Section 108 either. The sentiment this evokes by libraries is put
into words by Gasaway: “much to the chagrin of many librarians, section 108(f)(4) is
unequivocal in its statement that license agreements trump the section 108 exceptions”.1117
3.4.3.1 Preservation
The first main function of libraries is preservation, concretized by precautionary and
reparation measures of (parts of) works, or replacement. Libraries may want to make the
copies available to the public instead of the originals. Their preservation activities are
potentially copyright relevant, but may benefit from an exception. As such, “Section 108
recognizes the important role libraries and archives historically have played in preserving and
providing access to the cultural memory. They have developed the expertise […] As a result,
libraries have been entrusted with certain legal privileges”, which were however “developed
with analog materials in mind”. Consequently, these provisions “do not adequately address
the preservation of digital materials or the ways in which digital technology can facilitate the
preservation of analog works”.1118 This section assesses to what extent US copyright law
permits the traditional and evolving manifestations of such activities, alongside (the rationales
of) the limiting conditions in the relevant provisions: Section 108(b) and 108(c) on the
reproduction and distribution of unpublished works for preservation and security or deposit
purposes; and the reproduction of published works for replacement purposes respectively.
Both Section 108(b) and (c) provide detailed conditions, each tailored towards a specific
situation, but they have also elements in common. Due to the DMCA, three preservation
copies can be made in analog or digital format. Section 108 was updated in this sense to allow
libraries “to take advantage of digital technologies when engaging in specified preservation
activities”.1119 Scholars contend that the current amount of three still reflects “pre-digital”
practices, which traditionally involve three copies of which only the “use” copy is available at
any one time, while digital preservation involves multiple reproductions in view of the
1114
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unstable nature of digital copies.1120 Given the explicit inclusion of “digital format” in Section
108, the language of the library privilege is not technology neutral.1121 What are the concrete
implications for the preservation function?
Digital format: use on premises
Section 108 does not only permit the preparation of analog copies for both preservation and
replacement purposes; also digital copies are allowed and in that sense, the digital dimension
of the library’s preservation function is accommodated under US copyright law. The library
privilege originally prescribed that solely facsimile copies could be made for these purposes;
that is, at least when the “original copy” of the work was not in digital form.1122 Therefore, it
seems that also prior to the DMCA, when the condition of single facsimile copies was deleted,
some space already existed for making digital preservation copies. Yet, as Hansen indicates,
“applying section 108 to modern library uses can be an awkward exercise”.1123 For instance,
even if copying in digital format may already have been possible, this practice would still run
into the privilege’s practical limitations, such as the single copy limit.
Though digital copying is now explicitly allowed, there are still restrictions to digital copying,
or more precisely, to the use of the copies. Hirtle observes that the original legislative
rationale for Section 108(b) was to ensure ready access for scholars to unpublished research
materials.1124 Yet, as the description of the library’s institutional organization under US
copyright law already indicated, the use of digital copies is confined to the premises.
According to Crews, Section 108 offers “enormous potential” for digital libraries to engage in
digital preservation programs, but challenges their ability to make the preserved works widely
available. As a result, the copies are only utilized for limited purposes. He writes: “[t]o use
these provisions of Section 108, the library must define its ‘premises’ and permit access to the
files only from inside those boundaries.”1125 Yet, the legislator made unmistakably clear that
the notion of premises signifies physical premises only.1126 One reason is that the ‘right of
first publication’ should not be transferred somehow from the copyright holder to the
library.1127 In addition, Crews’ explanation is once more illustrative, where he argues that
“[t]he principal reason lies in the nature of digital media and networked systems. If a
library could make a preservation copy and upload it to the server for wide
accessibility, the library would be acting very much like a publisher of that work. The
current limit in the law may be too restrictive, but […] copyright owners are concerned
about the possible competitive effects of some library services.”1128
Congress attempted to strike “the appropriate balance, by permitting the use of digital
technology by libraries and archives while guarding against the potential harm to the
copyright owner’s market from users obtaining unlimited access to digital copies from any
location”.1129 The potentially uncontrolled public access to copies in digital format via
“immediate, flawless and widespread reproduction and distribution of additional copies” was
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called a risk, which led to the prohibition of their further distribution beyond the purposes
central to Section 108(b) and (c). 1130 So far, we can conclude that US copyright law facilitates
both traditional and evolving preservation to some extent, but there are also limitations. As
will be explained in the next section, preservation only concerns unpublished works.
Only in the last twenty years of protection of a published work, a more liberal regime applies.
As a “palliative” for the fact that the Term Extension Act prevented that libraries could make
“free usage of works whose lapse of copyright protection was imminent”, libraries were
allowed to reproduce, distribute, display, or perform works in digital form, among others for
preservation purposes (Section 108h).1131 The work may not be subject to normal commercial
exploitation or obtainable at a reasonable price. Furthermore, this exception is limited to
libraries, meaning that any subsequent uses by users are not covered. Yet, the exception in
Section 108(h) was intended to “allow library users the benefit of access to published works
that are not commercially exploited or otherwise reasonably available during the extended
term”.1132 As House Representative Zoe Lofgren indicated, this “benign and public-spirited
exception” would not harm right holders, but was important to assist libraries in their
“honorable mission to disseminate the accumulated knowledge and wisdom of mankind”.
Preservation of unpublished works of the collection
Aside from the confinement to use on-site in the case of digital preservation copies of
unpublished works, other conditions apply to the library’s preservation function, such as the
requirement that it must concern a work which was already in the library’s collections. This
criterion has been part of the library privilege since the first proposals. Nonetheless, the
Register of Copyrights observed that the legislative historical record “contains little evidence
or other information concerning the preservation copying of unpublished works”.1133 In most
proposals, the legislator merely stated it without explanation. The Register indicates that
Section 108(b) seems to have been designed for
“archival collection[s] of original manuscripts, papers, and the like, most of which are
unpublished, and for which a rigorous preservation regime serves the needs of
archives and scholars without affecting the interests of the owner of copyright”.1134
Thoug the exception accommodates the library’s oldest function, it is neither clearly
traditional or evolving, nor explains why a work must be part of the collection. Further
explanations of the collection-criterion are the following. The Section 108 Study Group
believes that a deposit copy received under Section 108(b) is not treated as part of the
receiving library’s collection, and it is understood that the receiving library does not take
“specific measures to preserve them”. The Study Group argues that Section 108 should
explicitly state that libraries should not be permitted to make further copies of such works. 1135
From this, we could gather that the collection-requirement is also meant to prevent that
libraries preserve works beyond their collections to expand their holdings. Similarly, Oakley
writes a work must “already be in the library” which makes the preservation copy,
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presumably to prevent “multi-generational copying”, i.e., a library “making a copy of a work
supplied to it by another library under authority of the same section”.1136
Perhaps, the collection-criterion can further be traced back to the conventional side of
preservation, namely caring for a local collection, which would encompass the responsibility
for the own collection only. As the Court considered with regard to Section 108 in
Association of American Medical Colleges v. Carey: “[t]hough there is no case law remotely
on point, it is clear that this exception would only apply to unpublished works which are
properly in the possession of an archive in the first place”.1137 Again, the criterion was
assumed, but not really explained. But its implications are clear: libraries may not use works
outside their collections under Section 108(b). Regarding the digital networked environment,
Hirtle explains: “[u]sing Section 108, libraries […] can start preserving old digital files in
their collections. It does not help them, however, preserve materials that they do not own,
such as networked resources or Web sites. Nor does Section 108 help individuals who want to
preserve a digital files they may have legally acquired or obtained from the Internet”.1138
Thus, irrespective of its exact rationales, the collection requirement poses problems for digital
preservation, also beyond publicly available online content. As Klinefelter notes, when
libraries only acquire licenses for “certain uses” of a work for a limited time instead of
becoming owners of the material, they are “in no position” to fulfill the preservation
function.1139 Licensing then affects the collection management process, which has
consequences for the reliability of access to the licensed sources. For instance, in Tasini, the
New York Times had licensed articles of freelance writers for inclusion in electronic
databases, but the Second Circuit Court found that these freelancers own the rights to their
online articles, not the publishers. Therefore, the case signifies that publishers can in principle
not license the works of freelancers contained therein if this is not part of the contract between
them.1140 It may result in electronic materials being “less complete and useful than their print
counterparts”.1141 Chen agrees that the quality of full-text databases is decreasing, while their
popularity among libraries and their users increases. Recent issues or individual articles may
be missing due to publisher embargoes, which affects users’ access to “quality, balanced, and
well covered information resources”.1142 As licensed materials are not part of library
collections, libraries cannot preserve access to these works under Section 108.
Replacement of published “damaged, deteriorating, lost, or stolen” works or obsolete formats
With regard to replacement of published works, the collection requirement is not explicitly
posed, but implied in the function of making replacement copies. As Gasaway puts it:
“[b]ecause § 108(c) is technically a replacement section, obviously the work must have
existed in the library’s collection before the library can rely on the exemption to reproduce the
work”.1143 A difference with Section 108(b) therefore is that the damaged or lost first copy of
the work will no longer be in the library’s collection, or in unusable form, which implies that
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the copy must “at least formerly” have been part of the collection. 1144 As this criterion has
been explained above, the focus lies on the meaning and rationales of the other “replacement
triggers”1145, especially in view of technological developments.
The phrase of “damaged, deteriorating, lost, or stolen” has been part of Section 108 since
1969, but the provision does not define either of these terms, nor are they interpreted in case
law. According to Crews, it is left to libraries to determine if making a replacement copy is
justified. For instance, for a musical work contained on an LP, the “wear and distortion” could
be among the justification grounds for making a replacement copy, and the library is advised
to document “the condition of the original and maintain records to justify the conclusion”.1146
The possibility to replace “obsolete formats” was introduced with the DMCA in 1998.1147
According to Section 108(c), obsolescence occurs when “the machine or device necessary to
render perceptible a work stored in that format is no longer manufactured or is no longer
reasonably available in the commercial marketplace”. The DMCA broadened the coverage of
the library privilege to allow the updating of obsolete formats. This condition is especially
important for the evolving preservation function, since library collections contain works on an
increasing diversity of (digital) formats. The rationale for the extension therefore lies in
maintaining copies in an “accessible and useful” way for users.1148 External factors such as
technological advances are thus taken into account. Due to this long-term accessibilityrationale, Rasenberger and Weston argue that, even if Section 108(c) only explicitly
encompasses reproduction, a distribution right is implied under the first sale doctrine, if the
library retains the same rights to the copy as it did to the original.1149
The question of when exactly a copy may be made remains unanswered by the library
privilege. Section 108(c) does indicate that libraries may only copy after “a reasonable effort”
to ensure that an “unused replacement cannot be obtained at a fair price”. Legislative history
explains that the nature of a “reasonable” investigation differs in each case, but that in any
case “commonly-known trade sources in the United States” must be consulted, as well as the
publisher or copyright owner.1150 The criterion was briefly mentioned by the Fourth Circuit
Court in Hotaling v. Church of Jesus Christ of Latter-Day Saints, but not addressed “for the
first time on appeal”.1151 As to a “fair” price, Nimmer notes that a “rare volume” may
command a very high market price, while, as observed in another context in Recording
Industry Association v. Librarian of Congress, in some cases a ‘market rate’ may not be
“reasonable”.1152 But these explanations do not decide if preventive action is allowed, i.e.,
before a work shows actual damage. This does not seem to be the case, which is problematic
for digital exemplars in particular. Due to the ephemeral character of digital works, the
continuous “making and active management of multiple copies over time” is needed, prior to

1144

Nimmer 1999, §8.03[E][1][c], 8-49.
Term taken from Section 108 Study Group 2008, p. 52.
1146
Crews 2001 (1).
1147
See among others: Gasaway 1999, p. 38-39.
1148
Senate 1998, p. 62.
1149
Rasenberger & Weston 2005, p. 27.
1150
House of Representatives 1976, p. 76.
1151
United States Court of Appeal, Fourth Circuit 30 June 1997, 118 F.3d 199 (Hotaling v. Church of Jesus
Christ of Latter-Day Saints), par. 30.
1152
Nimmer 1999, §8.03[E][1][c], 8-48, citing United States Court of Appeals, District of Columbia Circuit 21
May 1999, 176 F.3d 528, No. 98-1263 (Recording Industry Association v. Librarian of Congress), par. 32.
1145

~ 162 ~

Chapter 3 – The US
the deterioration and loss of content.1153 Aside from the question of whether the three copy
limit is workable, the legal permissibility of preventive action is thus a pressing issue. 1154
Fair use?
Some of the raised preservation difficulties currently not addressed by Section 108 might be
justified as ‘fair use’. The Association of Research Libraries (ARL) issued a Code of Best
Practices in Fair Use with guidelines stemming from the library community’s consensus about
acceptable “common current practices”.1155 The guidelines prescribe that “digitizing to
preserve at-risk items” may under conditions be ‘fair’. The Code states that the core function
of preservation involves not only physical decay, but is especially relevant due to the “rapid
pace of change in media formats and reading technologies”.1156 Moreover, even when
libraries retain the originals, digital surrogates could provide user access while sparing the
original. According to the Code, a four-factor analysis based on Section 107 could have the
following result, supporting digital preservation: 1) the purpose and character of the use
would be transformative, namely to ensure access, and non-commercial and educational; 2)
the nature of the work would often be “scholarly nonfiction” and often regard unique works;
3) the amount copied would be appropriate as “preserving only parts of works would be
unsatisfactory”; and 4) if no suitable replacement copy is available, there would be no
“negative effect on the potential market of the preserved work”, and if any, a positive
effect.1157 From the perspective of the library sector itself, some forms of digital preservation
which should do justice to the library’s evolving functioning would thus constitute fair use.
The question is whether a court would come to the same conclusion.
In that respect, the HathiTrust-case1158 should be mentioned, which confirmed some points
from the Code of Best Practices, though preservation itself was ultimately not evaluated: the
Second Circuit Court remanded the claims on preservation to the district court as the record
did not reflect whether the plaintiffs in the case were actually the copyright holders of works
that would be “effectively irreplaceable at a fair price by the Libraries, thus, would be
potentially subject to being copied” in the case of loss or destruction of an original.1159 As
Band observes, various manifestations of preservation were distinguished: the making of
replacement copies “to be read and consumed by patrons” was remanded, while the broader
preservation function of “storing digital copies of books” in order to preserve them for
“generations to come, and ensure[s] that they exist when the copyright terms lapse” was
mentioned but otherwise left “undisturbed”.1160 In my view, the making of a back-up of the
collection to mitigate the risk of data loss could also qualify as an act of preservation, but the
Court discussed this as part of the full-text search function. Furthermore, the self-imposed
criteria for preservation by HDL closely resemble the conditions of Section 108(b) and (c):
member libraries must already own an original copy of the work to be copied; the original
copy must be lost, destroyed, or stolen; and a replacement copy must be unobtainable at a fair
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price. It would support the reasoning of Band mentioned previously, in which substantive
compliance with the requirements of a copyright exception should positively inform the fair
use analysis.1161 If the Court had ruled on the preservation issue, the compliance with Section
108 could thus have been a factor weighing in favor of the HathiTrust Digital Library. The
HathiTrust-case further touched on specific issues of access to digitized materials. It is access
with which the analysis will continue.
Conclusion
Under US copyright law, preservation can to some extent rely on either the detailed library
privilege or on the flexible fair use provision. The focus of Section 108 (b) and (c) on analog
materials was noted. Nevertheless, with the DMCA, the reference to one copy in facsimile
form was replaced by a three copy limit regarding analog and digital formats. In that sense,
the preservation provisions have been modernized, but are still narrow. Moreover, the use of
works in digital format is limited to the premises, which is again a traditional feature
reflecting legislative delineation choices in balancing right holder and user interests.
Some specific conditions of Section 108(b) and (c) were found to raise questions in the digital
context. Unpublished works must for instance be part of the library’s collection, meaning that
libraries may not rely on this privilege to preserve ‘networked resources or web sites’.
Preserving access to licensed databases or articles was identified as another potentially
problematic practice. In turn, libraries may replace published works in obsolete formats, but it
is not clear when exactly the copy may be made – also preventively? For published works, the
analysis briefly described that a more liberal copyright regime applies in the last twenty years
of protection, but it must still be established that the work is not commercially exploited
anymore, which can pose a burden to libraries.
Lastly, fair use could apply to (digital) library preservation, from both a library and judicial
perspective. An example is “digitizing to preserve at-risk items” in light of rapidly changing
media formats. Case law will likely support to this view, while an argument in the literature is
that substantive compliance with Section 108 should positively inform the fair use analysis.
3.4.3.2 Access
The library’s second main function is ‘access’, concretized by consultation, lending and
copying. To what extent does US copyright law treat those functions in a traditional or
evolving way?
a. Consultation
Libraries do not consult themselves, but make works available for on site or more modern
forms of consultation by their users. The library privilege seems to be of limited relevance for
general consultation, arguably because of the privilege’s initial focus on reproduction and
distribution, while placing works at users’ disposal for consultation purposes traditionally did
not involve copies. This is different for digital works, where additional copies are inherent in
the consultation. Sections 108(b) and (c) provide only a narrow possibility for the consultation
of digital preservation copies on the library premises. In addition, Section 108(h) offers an
opening for consultation of works in the last twenty years of their protection: such works may
1161

Band 2012.

~ 164 ~

Chapter 3 – The US
under conditions be displayed in facsimile form or in digital form. These sections, that thus
allow traditional and digital consultation possibilities for patrons, were introduced in the US
Copyright Act in 1998, which explains their focus on digital works.
Alternatively, first sale and fair use come to mind as a basis for libraries to make works
available for consultation.
First sale?
The scope and implications of first sale are extensively discussed for the lending function
below. Put briefly, due to the doctrine, right holders can no longer assert control over lawfully
disseminated works, which enables users to browse works on the library stacks. At first sight,
first sale thus facilitates the consultation function, but as it only limits the exercise of the
distribution right, the fundamental question comes up whether offering materials for reference
in libraries constitutes ‘distribution’, seeing that the consulted works are not actually lent out.
It seems that the copyright holder’s exclusive right does not only cover actual acts of
distribution, but is also triggered in the case of the ‘making available’ of materials by libraries
in other ways, such as via the catalog, which is part of the library’s consultation function. The
reasoning that ‘making available’ copyrighted content is sufficient to qualify as distribution
under the US Copyright Act was first introduced in Hotaling v. Church of Jesus Christ of
Latter‐Day Saints.1162 The Church’s libraries held unauthorized copies of a work compiled by
Hotaling in its collection. The libraries had not recorded the public use of the work.
Therefore, there was no evidence that the libraries lent the infringing copies to members of
the public. According to the Church, holding works in their collections which were open to
the public constituted “at most, an offer to distribute the work”. The Court however held that
the acts of adding a work to the collection, listing it in the library index or catalog system and
making the work “available to the borrowing or browsing public” amounted to completing
“all the steps necessary for distribution to the public”, since “at that point, users can visit the
library and use the work”. If this was not considered as distribution, libraries who did not
keep records of public use would “unjustly profit” of their own omission.1163 Though the
Court did not explicitly conclude so, first sale could in principle render the consultation
function justified, but in this case, the copies were unauthorized, hence the conditions of
Section 109 were not met, and the reproduction rather than the distribution right was
involved. The case does not specify whether ‘use’ of the works encompasses both
consultation on-site, and taking the works out of the library via lending. Though the ‘making
available’ as distribution doctrine has since been subject to debate 1164, the Court in the recent
Diversey v. Schmidly-case on a dissertation which was deposited in libraries and listed in a
catalog for public lending, both without prior permission, held that “[t]he essence of
distribution in the library lending context is the work’s availability to the borrowing or
browsing public”.1165 It confirms the ruling in Hotaling, but by explicitly mentioning the
lending context, the question remains whether using a work for reference inside the library is
covered as well. A sign in that direction would be the use of the term ‘browsing’ public.
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In addition, with the development of digital transmission, the scope of ‘distribution’ gains
importance, as the Register of Copyrights remarked in her 2016-report on the presence of the
‘making available’ right in US copyright law.1166 With regard to on demand access, the
Register’s report found, in line with the argument in Hotaling, that a person “who has
‘completed all the steps necessary for distribution to the public,’ such that members of the
public may access downloadable copies of a work on demand, has engaged in a ‘distribution’
within the meaning of Section 106(3)”. According to the report, the text and legislative
history of the Copyright Act indicate that “Congress intended to afford copyright owners the
exclusive right to control not only the actual dissemination of copies of their works, but also
the making available of copies to the public”.1167 For the library context, this raises the
question whether the digital distribution right can be exhausted so as to allow the consultation
of digital works, which will be dealt with under the lending function.
Public display
As a variant of first sale, Section 109(c) permits public display. Many common situations in
libraries are ‘display’ in the legal sense: from the simple showing of a page of text or placing
books on shelves, to putting rare manuscripts in display cases for public viewing.1168 Display
extends to “every kind of work”, but with the risk that “displays are continuing to supplant
markets for printed copies”. Display signifies the showing of “a copyrighted work, or an
image of it, to the public”.1169 Under what conditions is public display allowed?
Though Section 109(c) was meant to take “account of the potentialities of the new
communications media”1170, the provision has important limitations. These result from the
legislative intention to “preserve the traditional privilege of the owner of a copy to display it
directly, but to place reasonable restrictions on the ability to display it indirectly” in a way
that could affect the copyright owner’s market, though it was recognized that fair use could
still apply to situations beyond Section 109(c).1171 First, the owner of a copy is allowed to
display that copy, which makes the display of digital works difficult, as digital copies are
likely made, while only a particular copy may be shown. The fact that the potentialities of
new communications media refer to “information storage and retrieval devices which replace
printed copies with visual images” still hints at display beyond paper books.
Yet, a second limitation stems from the legislator’s emphasis on the phrase to display “no
more than one image at a time, to viewers present at the place where the copy is located”.
This phrase is reminiscent of the discussion of the library’s institutional organization and
references to ‘place’ and ‘premises’ in US copyright law. According to Crews, the phrase
denotes the place where the work is physically located,1172 while Reese describes the
permitted acts under Section 109(c) as “‘in-person,’ as opposed to transmitted, public displays
of a copyrighted work”.1173 The legislator merely gives some vague examples: the display
would not be exempted from copyright control if “the copy from which the image was derived
were outside the presence of the viewers”, meaning that if a work were transmitted, for
example by a computer system “from one place to members of the public located elsewhere”,
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this would be an infringement. In the legislator’s view, “the concept of ‘the place where the
copy is located’ is generally intended to refer to a situation in which the viewers are present in
the same physical surroundings as the copy, even if they cannot see the copy directly”.1174
If simultaneous projection is not excepted, such as displaying a work on “separate viewing
apparatus” for each attendee in a lecture hall, this raises the question of whether display via an
on-site terminal with a closed network in the library building would be allowed, if it was
designed to show only the particular digital copy of a work on a particular terminal. It would
not involve transmission of the works, and it would be a variant of the argument that a library
could not show more copies than it had in its holdings. Support for enabling display via such
terminals can be found in early statements of the Register of Copyrights who, on the one
hand, found that temporarily displaying a work on screen would only be infringing if the
image were “transmitted beyond the location of the computer in which the copy” was stored,
and on the other, indicated that such consultation “should not be treated as different from the
consultation of a book in a library”.1175 This would justify the conclusion that the mere
display of a work on a screen in a library to users present in the building would be shielded by
Section 109(c), since it does not involve transmission over computer networks.1176
It shows the physically oriented stance of US copyright law, restricting the exception’s
application in place and leaving remote access outside its scope, but ‘terminals’ would still
include access to the library’s digital holdings, hence offer some space for the evolving
consultation function. Hansen’s argument on the public display of digital collections is
interesting in this regard. It is based on the scope of the display right (Section 106(5)). He
argues that the display right is qualified by the term “publicly”, and that “location-based
approaches are of limited use in the context of digital networked communications because the
place of reception could be anywhere on the planet”.1177 Instead he proposes a locationneutral approach, which would allow digital libraries to make works viewable online if the
focus lies on the traditional “public market for the work”. If that market would not be
negatively affected, for instance because only one user at a time could access the work on her
laptop, such forms of displaying digital library collections would not be covered by the
‘public’ display right and therefore not constitute infringement.1178
Lastly, another restriction which follows from legislative history, is that “contractual
restrictions on display” can be enforced “as a matter of contract law”, irrespective of the
public display exception.1179 On the other hand, the legislator also indicated that fair use may
still apply to transmission to the public via communication channels.
Fair use?
For the consultation function to constitute fair use, the Code of Best Practices in Fair Use
again contains relevant examples. First, some forms of supporting teaching and learning with
access to library materials via digital technologies are regarded as fair use. An interesting
argument in this regard is the “space-shifting” theory, based on an analogy with the “time-
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shifting” of broadcasts, that is, recording them for later viewing. 1180 The latter was considered
fair use in Sony Corporation of America v. Universal City Studios, Inc. if it served private
purposes. Hansen contends that digitizing entire library collections might be possible due to
the space-shift theory: digital copies would be made of libraries’ print collections, hence the
term ‘space-shifting’, meaning that libraries would make consultable books they already own,
but in different form – electronically. Yet, he acknowledges that this would be for uses of
educational institutions rather than for private use, which might be a crucial distinction. He
indicates that Section 107 mentions uses for teaching, scholarship and research specifically,
contrary to private use, which could support a fair use argument for space-shifting books.1181
A second example from the Code of Best Practices is to enable disabled users to consult
materials through suitable accommodations, which may include readable text for printdisabled users, captioned audiovisual materials for hearing-disabled patrons, and electronic
delivery of materials outside the library setting to users with physical disabilities. The Code
underlines the contribution to an exclusive society and notes that the technical possibilities are
in place.1182 If “fully accessible copies are not readily available from commercial sources”,
library reproduction in accessible format for disabled users upon request could be fair use.
Two years after the Code was issued, this issue was interpreted in HathiTrust. HathiTrust
Digital Library used scanned books of its collections to provide access to users with certified
print disabilities. If affiliated with one of the HDL member libraries, these users could consult
the works in full text. To that end, the works were converted into new formats.1183 After the
four-factor analysis, the Second Circuit Court confirmed that this use was “fair”. Contrary to
the district court, the use was not considered “transformative”: only a larger audience for
those books is reached, but the underlying purpose of the HDL is in this respect the same as
the author’s original purpose. The first factor of the purpose and character of the use were
interpreted in favor of the HDL, as transformative use is not an absolute prerequisite for
finding fair use, and the Court regarded providing access to the print-disabled as a “valid
purpose” fostering equality of opportunity and full participation for such users.1184 The second
factor of the work’s nature weighed against fair use: as the Court briefly indicated, works of
all kinds, including copyrightable works, were made accessible.1185 Regarding the amount of
copying under the third factor, the Court did not follow the authors’ argument that retaining
copies both as digital image files and as text-only files, and storing them in four separate
locations was excessive. Instead, the Court found that both file types were required for some
users to perceive the books fully.1186 Lastly, the fourth factor also weighed in favor of fair use,
given the insignificant state of “the present-day market for books accessible to the
handicapped”, while authors commonly forgo royalties generated through the sale of books in
specialized formats.1187 Taken together, the Court concluded that fair use allowed HDL “to
provide full digital access to copyrighted works to their print-disabled patrons”.1188
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General full-text search was considered in HathiTrust. Entire digital copies were created, but,
as the Court recognized, users were not shown any portion of the books they were searching.
No “human-readable” copies were established; only a “word search” was permitted to locate
the search term in the book. The Court found this use fair as well.1189 Under the first factor,
the generation of such a database was seen as a typical example of fair use, since the result of
a word search has a different “purpose, character, expression, meaning and message” than a
page or book, and is therefore transformative.1190 Second, the nature of the works involved
was clearly copyrighted, but this factor was not decisive given the transformative nature of the
use.1191 Third, the Court did not find that HDL had used more of the copyrighted works than
necessary to enable full-text search. Also the maintenance of copies in four different locations
was imperative for the HDL’s legitimate uses, since the mirror sites allowed for “balancing
the load of user web traffic” and acted as back-ups of the HDL collection to “mitigate the risk
of data loss”. The third factor thus favored the libraries.1192 As to the fourth factor, the Court
concluded that the full-text searchable database had been found transformative, so there
would “by definition” be no substitution. Therefore, the authors’ argument of lost sales was
not accepted.1193 All in all,a modern variant of consultation was regarded as fair use.
Yet, commentators observe that, despite the positive implications of the HathiTrust-ruling, the
decision leaves open the permissibility of full-text access to non-disabled users outside of the
library premises. They offer suggestions on how such use could nevertheless be regarded as
‘fair’. Band finds that the decision demonstrates that a specific library activity, mass
digitization, consisting of digitization of works and storage of digital files, is fair use, while
less certainty is provided concerning the permissible access to those files. He points to the
interpretation of transformative use in case law, which is likely to be found if “the function or
purpose of the use is different from that of the original work”. Following this observation, he
reasons that the decision “provides libraries with a solid basis for providing full-text access to
its digitized copies” as long as the underlying purpose of providing the access is different
from the author’s original purpose. For instance, access could be provided to non-disabled
users outside of the library premises to “archival materials, such as an organization’s records”,
since the former would enable scholarly research, while the latter served the operation of the
organization.1194 He warns that “archives of entertainment content” deserve caution since
users might want to access the materials for entertainment rather than research purposes.1195
This observation might apply to databases of digital books as well. Samuelson also underlines
that “though exact copies had been made, the purpose of creating a full text searchable
database had been considered as different than the original work.1196 In her view, the
HathiTrust-decision may inspire libraries to digitize commercially unavailable works, but “[a]
riskier, even if much desired, goal of libraries and archives would be to defend as fair use the
scanning of books and other documents in research library or archive collections and allowing
patrons to access and read their contents online”.1197 She suggests that libraries could structure
access to such digital copies in a way “that approximated traditional lending practices”, such
as a technically enforced time limit and making available only as much copies as the library
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possesses.1198 What I find interesting in the arguments of Band and Samuelson is that they
imply a functional approach to enable digital library activities: on the one hand, the purpose
of a library use must be different than that of the original work in order to find fair use,
enabling the evolving side of the library’s access-related functions; on the other, traditional
ways of delineating the use would contribute to rendering it justified under US copyright law.
Another case regarding online access to copyrighted works is Authors Guild v. Google. The
case did not center on full-text consultation possibilities; instead, a search function yielded
snippets of works, which were digitized materials from the collections of the participating
libraries in Google’s Book Project and Library Project.1199 The Court regarded the snippet
function as one of two “significant differences” with HathiTrust: alongside Google’s
character as a “profit-motivated commercial corporation” whereas HathiTrust was a
“nonprofit educational entity”.1200 As the Second Circuit Court indicated, “[t]his copyright
dispute tests the boundaries of fair use”, first, with regard to Google’s search function
encompassing tens of millions of books, which were digitized without right holder
permission; and second, with regard to the participating libraries downloading and retaining
digital copies of the books they submitted to Google. For both uses, fair use was upheld.
The Court’s introductory remarks underlined the project’s contribution to augmenting “public
knowledge by making available information about” the protected works, while not
substituting for the original works.1201 In addition, the Court highlighted copyright’s “ultimate
goal […] to expand public knowledge and understanding”.1202 This not only hints at the
shared goals of copyright law and libraries; it also indicates that all interests involved must be
balanced. Therefore, the Court notes, the fair use doctrine was developed “so as to further
‘copyright’s very purpose’”.1203 The subsequent analysis of the search and snippet functions
was informed by the HathiTrust-decision, meaning that the search function was found “highly
transformative” under the first factor.1204 Second, the nature of the work did not play a
significant role.1205 Under the third factor, digitally copying the entirety of the books was
found necessary to enable the search function to reveal limited, important information about
the books.1206 Lastly, regarding the fourth factor, the Court indicated that the search function
was not considered as a substitute for the original work.1207
Two factors which furthermore impacted the analysis were the snippet function and Google’s
commercial character. The Court found that snippets added to the highly transformative
purpose of identifying books of interest to the searcher, since the “division of the page into
tiny snippets” would show the researcher just enough context to decide on obtaining the book.
Yet, with regard to the amount of the work used, the Court held that what mattered was “not
so much ‘the amount and substantiality of the portion used’ in making a copy, but rather the
amount and substantiality of what is thereby made accessible to the public for which it may
serve as a competing substitute”. Thus, the larger the part of the revealed text, the more
1198
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chance that the revelations could serve as an “effective, free substitute for the purchase” of a
book. In this case, the design of the snippet feature should protect against serving as a
substitute, given the small size of the snippets, not showing more than one per page, and
excluding this feature if a snippet would satisfy the searcher’s need, such as with dictionaries
and cookbooks.1208 This also informed the fourth factor analysis: the Court critically held that
the reasoning that copying with a purpose different than the original is less likely to serve as a
substitute “goes only so far”, meaning that even if the purpose is transformative, the value of
the original might still be harmed. But in this case, the present design of the snippet function
prevented that sufficiently significant portions of the original works were made accessible.1209
In addition, Google’s commercial motivation was assessed as part of the first fair use factor.
The Court cited the Supreme Court’s assertion in Sony that “every commercial use of
copyrighted material is presumptively … unfair”, but added that this dictum was “enormously
overstated”.1210 Thus, taking the commercial character as only one factor and stressing the
highly transformative character of the use and the absence of significant substitution, the
Court saw no need to let Google’s “overall profit motivation” prevail for denying fair use.1211
Lastly, the Court briefly discussed Google’s distribution of digital copies to the participating
libraries. The Court assumed that each library arranged for Google to create a digital copy of
each book the library submitted, “so as to permit the library to use its digital copy in a noninfringing manner”, under imposing precautions to prevent dissemination of their digital
copies to the public at large.1212 The Court holds that libraries could have created their own
digital copies to enable fair use digital searches, while Google deploying its expertise and
resources to create digital copies of books already owned by the libraries was not infringing
either.1213 This demonstrates that fair use is more flexible than the library privilege, which
clearly prohibits that “a non-profit institution, by means of contractual arrangements with a
commercial copying enterprise, [authorizes] the enterprise to carry out copying and
distribution functions that would be exempt if conducted by the non-profit institution
itself”.1214 Then, what counts under fair use is not solely an actor’s for profit motivation, but
also that its activities do not provide a significant substitute for the protected aspects of the
originals.1215 The issue should therefore not be phrased as commercial actors having more
space under Section 107 than non-commercial libraries under Section 108, since fair use is
also open to libraries. As the Court rightly observes however, it is the commercial parties who
have the resources to undertake innovative uses of copyrighted works, such as digitizing and
making available information about the works, and to take the risk of being sued.
In sum, the Court emphasized the public benefits of the Google Books Project and the Library
Project in making books findable and searchable, hence providing an important research tool
and increasing public consultation. As Samuelson puts it, “researchers all over the world” can
now identify information of relevance to their search queries, including “forgotten works”.1216
In her view, the snippets are not substitutes: she points out that they “may whet users’ appetite
for the books because Google provides a link to sources from which users can purchase
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them.1217 In a similar vein, Grimmelmann observes that Authors Guild v. Google reinforces
the idea that “bulk reading is not reading”, since Google Books is not a “tool to be used to
read books”; instead, the snippets are “pointers directing users to a broad selection of
books”.1218 In this sense, the case confirms that certain forms of (digital) consultation of
library materials may be legally facilitated as fair use.
Conclusion
In conclusion, the library privilege in US copyright law does not generally regulate the
library’s consultation function. Only for the last twenty years of protection Section 108(h)
regulates the display of works in facsimile or digital form for scholarship and research. Thus,
the analysis examined other legal possibilities for consultation in a traditional or evolving
sense. It was found that the first sale doctrine in principle seems to enable library users to
browse the stacks, seeing that right holders can no longer control the use that is made of their
lawfully disseminated works. However, it was questioned whether making works available for
consultation constitutes ‘distribution’. With regard to works listed for this purpose in a
catalog, this seems to be confirmed in case law. The first sale doctrine may apply provided
that the copies listed are lawful. The extension of this line of reasoning to digital distribution
is not clear. Under a variant of the first sale doctrine, public display, libraries may display a
particular copy of a work to an audience present at the location. Due to the ‘particular’ copy
requirement, it was found that application to digital copies may be difficult, but displaying a
particular copy at an on-site terminal would probably be covered. Outside the scope of the
display right, a location-neutral approach is proposed in the literature: for instance, if only one
user at a time would have online access to a given work, the display would not be ‘publicly’.
Lastly, the analysis revealed that consultation might under conditions be considered as fair
use, for instance according to the ARL’s Code of Best Practices in Fair Use, or an argument in
the literature regarding the ‘space-shifting’ of print books libraries already own. These are
digitized to be made available for digital consultation. In addition, consultation has come up
in recent cases that were assessed under fair use. Format-shifting to accommodate
consultation by disabled users has in the HathiTrust been confirmed to be fair use, as has the
option of full-text search And in Authors Guild v. Google, also the search function yielding
snippets of works could constitute fair use, thus contributing to making books findable and
searchable. Google’s commerciality was regarded as only one factor to be weighed the
analysis, meaning that fair use is less strict than the library privilege. As these cases are
judged on their specific contexts of large scale digitization projects, it is not entirely clear how
the outcome might be relevant for ordinary libraries; can they meet the standards imposed?
b. Lending
With lending, libraries make (copyrighted) materials temporarily available to users. The
Register of Copyrights defined it as “circulation beyond the library premises”. 1219 To what
extent are traditional and evolving forms of lending are possible under US copyright law?
First sale: traditional interpretation
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From way back, library lending has been enabled by the first sale doctrine. Originally a
common law concept, it was based on the premise that right holders can only control the ‘first
sale’ of their works, initially mostly books.1220 First sale was shaped by case law. As the
Supreme Court explained in Bobbs-Merrill v. Straus on a publisher’s notice in a book which
prevented resale at a lower price, the scope of the exclusive right to vend1221 only pertained to
the initial sale and left free future retail sales. Thus, the exclusive right did not secure to the
right holder “the right to qualify future sales”, or to limit such sales via a specified price. After
a copy was sold, the right holder’s control over the work ended.1222 It reflects the rationale
that copyright protection must be balanced with circulation.1223
Briefly after the Bobbs-Merrill-case, these principles entered the Copyright Act, first in §27
(1909), when it was expressly stated that “the copyright” is distinct from “the property in the
material object copyrighted”1224, later in the similar but not identical Section 109(a) (1976),
which restated and confirmed “the principle that, where the copyright owner has transferred
ownership of a particular copy or phonorecord of a work, “the person to whom the copy or
phonorecord is transferred is entitled to dispose of it by sale, rental, or any other means”.1225
Libraries could thus lend books without prior permission or payment.
First sale is still shielding “much library activity from copyright scrutiny”.1226 It is thus a legal
basis for providing users low threshold access to diverse collections.1227 Lending is one of the
first sale doctrine’s areas of application, since, as the legislator explained, “a library that has
acquired ownership of a copy is entitled to lend it under any conditions it chooses to
impose”.1228 The first sale doctrine is however not limited to libraries or other institutions:
anyone “to whom the copy or phonorecord is transferred” may discard it. It embodies the
principle established in Bobbs-Merrill that “the outright sale of an authorized copy of a book
frees it from any copyright control […] or other conditions of its future disposition”.1229
Section 109 does provide conditions specifically for libraries in the case of lending sound
recordings and computer programs. Under Section 109(b), such works may not be disposed of
for purposes of direct or indirect commercial advantage.1230 The rationale for this exception to
the first sale doctrine lies in the ease with which reproductions of these works could be made,
at lower cost, and “with minimum degradation in quality”. The same rationale might apply to
works in digital form.1231 The reference to commercial advantage implies that nonprofit uses
are exempted from this rule. Indeed, the prohibition does not apply to “lending of a
phonorecord for nonprofit purposes by a nonprofit library”. The lending activities must be
“directly related to the ordinary lending activities” of the library in question.1232 This
arrangement results from the Record Rental Amendment (1984) and the Computer Software
1220
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Rental Amendment (1990), which adapted copyright law to new technologies,1233 in view of
the library’s evolving lending function. The aim was to balance “the integrity of the copyright
system” with enabling libraries “to fulfill their function” in serving their users’ information
needs, in other words, in “making as much information as possible available to their patrons”,
especially those who would not otherwise have access, as a “valuable public purpose”.1234
As to the scope of Section 109(b), Nimmer wonders to what extent it applies to “books-ontape”: are they subject to the 1984 amendment or privileged under the first sale doctrine of
Section 109(a)? Legislative history on this is scant, and the text of the provision is ambiguous
because of its references to “musical works”. Does this mean that authorization is only needed
from copyright owners of sound recordings that “in fact, embody musical works […]”, or that
permission should be obtained from copyright owners of all sound recordings, but not from
copyright owners of literary works that may be embodied therein?1235 The question is
probably of less relevance for libraries, since they are exempted from the prohibition to lend
the phonorecords either way. But the analogy that Nimmer makes between borrowing a novel
from a library and renting a sound recording of a book is interesting: in both cases, reading or
listening a single time likely satisfies user needs, without them wanting to keep a copy, while
music is assumed to be bought for repeated listening.1236 The court in Brilliance Audio Inc. v.
Haights Cross Communications on the production of sound recordings of literary works for
retail and library distribution indeed decided that the Record Rental Amendment, in light of
legislative history and policy considerations, did not apply to sound recordings of literary
works, thus validating the use of audiobooks under the first sale doctrine.1237
Despite the recognition that libraries lend more modern works than conventional books, the
general conditions for invoking first sale make the doctrine quite traditionally oriented. The
traditional implications stem from the “two-prong test for eligibility for the privileges”1238:
1) ownership of a “particular copy”, which likely refers to a “physical copy”1239,
“material object”1240, or “tangible item (e.g. a book, photograph, videocassette,
CD, floppy disc, etc.) in which a copyrighted work is fixed”.1241 The mere
“possession” of a copy is not sufficient (Section 109(d)).
2) the copy must be “lawfully made”, meaning by or with permission of the right
holder or qualifying as fair use.1242 As confirmed in Kirtsaeng v. Wiley & Sons- in
which imported books of a US publisher had been resold in the US, the doctrine
also applies to works lawfully manufactured abroad1243
Once these conditions are met, libraries may impose conditions on lending, such as charging
“a small fee to cover administrative costs of the lending program […]”.1244 The traditional
implication is that the copies involved are taken to be tangible.1245 However, the Register of
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Copyrights indicated that “[t]he statute does not distinguish between analog and digital
copies”, meaning that works may be embodied in diverse carriers such as “an analog
videocassette or a digital DVD”.1246 The copy must be ‘fixed’. Thus, though the Register held
that “[t]here is no dispute that section 109 applies to works in digital form”, this only concerns
“physical copies of works in digital format such as CDs or DVDs”. 1247 The legal implications
of the evolving formats in which works can presently be lent are studied next.
First sale: evolving reading
Works in electronic form may be encompassed under the first sale doctrine, as long as they
are regarded as “material objects” in the sense of the Copyright Act.1248 Regarding the scope
of “material objects”, the US District Court held in London-Sire Records v. Doe 1 on file
sharing that the Copyright Act “does not use materiality in its most obvious sense – to mean a
tangible object with a certain heft, like a book or compact disc”. Rather, materiality was said
to signify a medium in which a copyrighted work can be “fixed”, including electronic files,
since a work can be fixed on a “segment of the hard disc”.1249 In light of the conditions of the
first sale doctrine, electronic files may however still pose problems if no physical distribution
is involved. As the Register of Copyrights indicates:
“[t]he application of section 109 to digital content is not a question of whether the
provision applies to works in digital form – it does. […] The question […] is whether
the conduct of transmitting the work digitally […] falls within the scope […]”.1250
Three main factors let digital transmission fall outside the scope of the present first sale
doctrine. This is relevant to library practice, since the question is whether Section 109 allows
the lending of digitally disseminated works.1251 First, the “digital first sale doctrine” signifies,
according to the Register of Copyrights, “a proposed copyright exception that would permit
the transmission of a work from one person to another, generally via the Internet, provided
that the sender’s copy is destroyed or disabled […]”.1252 The focus of the definition is not the
digital form on works, which is already subject to Section 109, but on their transmission. The
definition of digital sale signifies that reproduction is involved in the process, while first sale
does not affect the reproduction right. The explanation to Section 109 confirmed that the
owner of a copy may distribute but not reproduce it.1253 Therefore, purely electronic
transmissions remain problematic for application of first sale in its prevailing understanding.
The second main factor is closely related to this: first sale applies to “a particular copy”
(Section 109(a)). In 1995, it was found that, “under current technology”, transmission of
copies “through a computer network, for instance” was not allowed under the first sale
doctrine since the transmitter would retain the original copy of the work while the recipient
would obtain a new copy.1254 As the Working Group went on: “[u]nlike the physical
distribution of digital works on a tangible medium, such as a floppy disk, the transmission of
works interferes with the copyright owner’s control over the intangible work and the
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exclusive right of reproduction”.1255 Crews elaborates, with regard to a digital music library,
which allows users to access stored files for listening, that the first sale doctrine could only
apply if the digital library were not to make a copy, but instead transfer to the user the “actual
content file in the library’s possession”.1256 The digital library were to transmit to the user, “as
a matter of technological processing […] a copy of a file in order to effectuate access”, if such
transmission were to be regarded as a distribution of the work. The copy would then have to
be lawfully made, for instance by invoking fair use.1257 It seems that the making of a copy is
still involved in this reasoning. Does this imply that the notion of a “lawfully made” copy
does not solely refer to the original, but also to subsequent copies, as long as the actual
transmission to the user does not involve the making of more copies, but only distribution?
This second factor frustrates the extension to e-book of lending under first sale.1258
Before elaborating the third main factor, it is worth noting that these two factors relating to
distribution of a particular copy were central to the case on a “used music” service in Capitol
Records v. ReDigi Inc.1259 Though not involving libraries, the ruling interpretats the first sale
doctrine. Again, it was confirmed that digital dissemination cannot meet some of the inherent
features of first sale. The case was brought by Capitol Records (“the recording label for such
classic vinyls as Frank Sinatra’s ‘Come Fly With Me’ and The Beatles’ ‘Yellow Submarine’”)
against ReDigi (“a twenty-first century technology company that touts itself as a ‘virtual’
marketplace for ‘pre-owned’ music”).1260 The exploitation model of ReDigi allows users to
upload tracks originally purchased from iTunes to ReDigi’s remote server. The original tracks
are then deleted from that user’s computer. The “novel question” was whether a digital music
file, lawfully made and purchased, may be resold through ReDigi under the first sale doctrine.
The Court held that it could not.1261 The transfer of the music files was found to constitute an
unauthorized reproduction, irrespective of the fact that the original phonorecord no longer
exists afterwards, which was “beside the point”. According to the Court, “[i]t is simply
impossible that the same ‘material object’ can be transferred over the Internet”. 1262 Thus, it
was concluded that ReDigi infringed Capitol’s reproduction and distribution rights if no
affirmative defense could be invoked. The first defense addressed by the Court was fair use,
which I will discuss in the next section. With regard to the second defense, first sale, the
Court rejected it on three grounds: first sale is limited to the distribution right, while ReDigi’s
service also involves reproduction; the digital music file sold on ReDigi is not “lawfully
made”; and only the distribution of a “particular copy” is protected, while a seller on ReDigi
uploads a new phonorecord to the server.1263 As the Court puts it, “[t]he first sale defense does
not cover this any more than it covered the sale of cassette recordings of vinyl records in a
bygone era”.1264 The Court furthermore indicated that the first sale doctrine could not be
extended to the digital domain, noting that factors limiting the impact on right holders that are
present in the off-line world did not apply, including geography and gradual degradation of
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the works. Such “physical limitations” could in the view of the Court still be desirable.1265
Despite these conclusions, the Court ultimately left it to Congress to decide whether the first
sale doctrine should generally be regarded as “outmoded”.1266
On an earlier occasion, the Register of Copyrights had stated that “the tangible nature of a
copy is a defining element of the first sale doctrine and critical to its rationale” which was to
guard against “restraints on the alienation of tangible property”. 1267 It seems that this report
from 2001 could use an update. In the meantime, scholars are critical of the outcome of
ReDigi. Grimmelmann for instance finds that the case drifts away from “the more pragmatic
questions of real-world consequences that ought to drive copyright policy”, such as “who gets
access to books and on what terms”. In his view, copyright should abandon its “obsession
with counting copies”, instead focusing on how the copies are bought and read.1268 Due to the
fundamental nature of the issue at stake, it is not surprising that the case is on appeal.
The third factor which makes application of first sale to digital transmission difficult is that
ownership of a particular copy must be involved. In the digital domain, content is often
licensed and not sold, discording with the ownership requirement of Section 109.1269 This
leads to library concerns: if they only have online access to a work, no physical copy can be
transferred. The Register of Copyrights called the first sale doctrine in the digital domain
“particularly acute” for library operations.1270 Scholars observe that courts have so far dealt
with the licensing of works in different ways.1271 A prevailing test, which has not been
revisited in three later cases, was given in Vernor v. Autodesk. Three questions should
determine whether a work has been sold or licensed: whether the copyright owner 1)
“specifies that a user is granted a license”; 2) “significantly restricts the user’s ability to
transfer the software”; and 3) “imposes notable use restrictions”. If each question is answered
affirmatively, the user is a licensee rather than an owner of a copy.1272 In the context of
libraries, this question would thus depend on the prevailing license agreements. But as
Chiarizio remarks, “e-books are not software”, and “the unique nature of libraries in the
copyright context” might justify a different treatment.1273 What he hints at here, is that
congressional recognition of the library’s role in society has led to specific exceptions before.
Yet, despite the current uncertain situation surrounding digital fair use, libraries already
engaging with digital ‘lending’: as mentioned in the previous chapter, this practice is currently
managed by Overdrive, an e-book program in the US operating on the basis of licences. The
‘one copy one user’ model prevails, meaning that a copy can be used by one user at a time. In
addition, lending activities potentially constitute fair use.
Fair use?
So far, fair use has been discussed as a tool to allow for digital preservation and consultation.
Lending might be added to that. Craig indicates that an “appropriate balance” between
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protection and the public’s right of fair use must be struck for e-books to be a “viable
alternative to paper book publishing”.1274 Can fair use can provide an effective substitute for
the first sale doctrine in the digital environment? This proposition was put to the test in
ReDigi.1275 Indeed, according to Grimmelmann, “[o]ne way out of the mess might be to
answer more questions with fair use, and fewer with first sale”. Yet, he typifies the fair use
analysis in that case as shallow, while its “context-sensitivity” provides the flexibility to “look
past how books are transmitted and stored”.1276 The District Court only briefly addressed the
use that ReDigi made of copyrighted works in light of fair use, holding that each of the factors
“counsel[ed] against” a finding of fair use. First, the uploading, selling, and downloading of a
work was not regarded as transformative, but it was “undoubtedly commercial”. Second, the
nature of the work was “creative”, in a sense that is “close to the core of the intended
copyright protection”. Third, the works were transmitted in their entirety. And fourth, the
sales via ReDigi were found likely to undermine the “market for or value of the copyrighted
work”.1277 This outcome with regard to the digital dissemination of works to remote users is
only a case by case assessment as is common with fair use. Though general conclusions can
therefore not be made on the fair use status of such evolving transmission models, the result
of this reasoning is relevant for digital lending by libraries. So far, the District Court does not
seem to very generously accommodate the digital exploitation at hand. Yet, as will be
discussed in Chapter 4, scholars argue that the court should have found in favor of fair use.
Conclusion
Lending is not governed by ‘the library privilege’ is Section 108, but by first sale (Section
109): transfer of ownership ends the right holder’s control over the further dissemination of a
work. Thus, in a traditional sense, the rationale of balancing protection with circulation results
in space for library lending without prior permission or payment. Special rules for disposing
of sound recordings and computer programs were briefly discussed: this is permitted, as long
as no commercial purpose is served. It was thus concluded that the first sale doctrine enables
lending by libraries of more modern carriers than books, but that the doctrine is traditionally
oriented in certain respects. For example, the requirement of ownership of ‘a particular copy’
is taken to signify tangible exemplars only. These may be digital works embodied in analog
carriers, thus combining a traditional and evolving character.
Thereafter, it was examined whether first sale is evolving alongside true digital lending
possibilities that exist in practice. Relevant case law on file sharing was highlighted, where it
was found that electronic files might be regarded as material objects, if they are fixed on a
segment of a hard disk. The scope of the first sale doctrine and its applicability to digital
transmission remain subject to debate, among others because the doctrine impacts the
distribution right and not further reproductions that would be implied in such transmission.
Therefore, the analysis briefly inquired whether fair use could govern (digital) lending
activities. This defense has indeed been raised in digital first sale case law, and has the
potential to be upheld depending on the context of the case. It is in any case supported by
scholars. Some scholars have furthermore defended specific e-lending models in connection
with controlled ways of circulation as fair use.
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c. Copying
Copying underlies most issues in the context of libraries and copyright law. It was one of the
driving factors for the enactment of the US library privilege. It is implied in various library
activities, including preservation, but in this section, ‘copying’ is used to denote user copying
enabled by library facilities; and library copying on user request. In both cases, libraries
contribute to user access to copyrighted materials.1278 To what extent are these practices
possible in either a traditional or evolving meaning under US copyright law?
Copying by users: limited library liability
Copying by users is as such not covered by Section 108, which targets libraries and their
employees (Section 108(a)). A similar message is conveyed by Section 108(f)(2): nothing in
that Section excuses users of reproduction equipment located in libraries from liability for
copyright infringement, if the use exceeds fair use.1279 Patrons who prepare copies completely
on their own make unsupervised use of the library’s copying facilities under Section
108(f)(1), but, as the Register of Copyright notes, they do not obtain immunity for themselves
“under any of §108”.1280 Instead, Section 108 limits liability of libraries or their employees for
copyright infringement via the unsupervised use of reproducing equipment located on their
premises, if they do not exercise any form of control over the copying activities1281 and
display a notice on the equipment to warn that the making of a copy may be subject to
copyright law. Nimmer questioned if libraries would even be considered jointly responsible
for unsupervised copying without a notice, seeing that they are not a party to the copying.1282
In the digital domain, the scope of the privileged “reproducing equipment” raises questions:
does it cover traditional or evolving devices? The term as such does not refer to a specific
technology and can therefore be seen as technology neutral.1283 The dominant technologies at
the time of Section 108’s passage and the fact that the provision was enacted as a response to
advancing photocopying machines prompt the suggestion that the limited liability concerns
photocopiers. This need not only be traditional copiers anymore, since scanning and receiving
the result per e-mail are currently among the possibilities. It has therefore been suggested that
libraries can meet their obligations of posting notices on the equipment with regard to any
“equipment that is capable of making copies”, including computers.1284 In the same spirit,
Brandt-Jensen argues that the library’s networks are part of “the equipment that patrons use to
make copies”. In her view, the language of Section 108(f) is broad enough to encompass “all
types of computer equipment” that can be used for that purpose, probably even “ports on a
library network to which patrons can connect their own computer equipment”.1285 Her
suggestions stem from the early 1990s, and since then, not only library equipment has become
more advanced; users also increasingly have their own personal reproducing equipment, such
as “hand-held scanners, cameras, and even cell phones”.1286 Libraries do neither manage, nor
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own the personal equipment.1287 It is therefore questionable to what extent libraries must
ensure notices with regard to such equipment.
In sum, even if a library may be immunized if a user makes reproductions of copyrighted
works in an unaided way, potentially also when evolving copying technology is involved, the
same does not hold true if library employees do the actual copying. Then, the library will have
to comply with copyright law. Depending on the design of the library’s computer systems,
even these may have “significant control over electronic copying by patrons”, for instance by
controlling access to the information and validating printing and downloading. Or, if the
library’s computer makes a copy while transmitting information to the user, “the library may
be making the copy”.1288 The legal conditions for that scenario will be elaborated next.
Copying by libraries on user request: entire works or parts, digital not precluded
Section 108 regulates two possibilities of library copying on user request: reproductions of
contributions to copyrighted collections or of small parts of works (Section 108(d)), or entire
works (Section 108(e)). This may be direct copying for the library’s own users, or for remote
users via an interlibrary lending arrangement. The conditions include the type of work and
amount that may be copied, while the permitted format and way of delivery are more implicit.
The traditional and evolving implications of copying are once more central to the analysis.
The copying of entire works or parts have elements in common, but are also subject to
specific criteria. As to the common elements, the works to be copied and delivered must first
of all be part of the collection of the library which has received the request, or of another
library from whom it may obtain the reproduction as part of interlibrary arrangements. 1289 In
combination with another common condition that the copy must become the property of the
user, this is arguably meant to prevent libraries from enlarging their collections. Libraries can
therefore not make a copy on user request, lend the copy to the user, and thereafter add it to
their own collections.1290 The copy of which the user acquires ownership must be for purpose
of the user’s private study, scholarship or research, or at least, the library may not have
“notice” that the copy would be used for any other purpose. The reason is presumably
connected to the public service character of the copying as opposed to commercial
reproduction, but it has been observed that due to this phrasing, users may “in fact” have had
other purposes, only libraries do not actually have to know the exact purpose of the copy.1291
Further, contrary to preservation copying, certain types of works may not be copied for these
purposes, mostly non-literary works: musical works, pictorial, graphic or sculptural works,
and motion pictures or other audiovisual works, unless they are illustrations in works which
may otherwise be copied (Section 108(i)), or fair use applies. This choice of works covered
was subject of “little comment and controversy”, but an amendment proposed by a joint
committee of the Music Library Association and the Music Publishers’ Association of the
United States recommended to add a paragraph to Section 108(e) to include musical works.
They alleged that musical works were “just as proper a topic for serious study” as other kinds
of works, and that excluding it might even disserve the interests of music publishers. The new
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paragraph was envisioned to state the condition that a “reasonably diligent search” had to
prove the copyright proprietor unfindable for the reproduction to be allowed without
permission.1292 Though the Register of Copyrights endorsed the proposal as it stemmed from
dialog between right holder and library groups -, it was not further acted on.1293
The conditions so far are not really indicative for traditional or evolving copying. The other
conditions common to Section 108(d) and (e) are not either, but raise questions as to their
digital applicability in the context of copying on user request. The Register of Copyrights
acknowledged that technological advances in the reproduction and delivery of information in
electronic form posed challenges and opportunities in balancing the rights and interests
involved.1294 In addition, due to the “absence of any reference to specific technologies” in the
1976 Copyright Act, the applicability of Section 108 to “many increasingly common library
activities” must be inferred.1295 For instance, Section 108(d) and (e) refer to the “place” where
copying orders are accepted. As discussed in the context of the library’s institutional
organization, this has the physical connotations of a request made inside the library, while
librarie can currently accept orders remotely, such as via e-mail. Then, the legislative history
notwithstanding, evolving library practice could in principle covered, but the other conditions
must be met, such as a copyright warning . According to Gasaway, a notice at the physical
location is in such cases not sufficient, requiring libraries to send a warning e-mail before
providing the copy to the user, or including a warning in their request systems.1296
Moreover also with the DMCA, the single copy limit of Section 108(a) remained unchanged
for Section 108(d) and (e). Even if these provisions may include both analog and digital
formats1297, the making and delivery of a digital work still runs into this single copy limit. It
has therefore been noted that these sections were drafted with analog copying in mind, and
that a distinction must be made between the making of the copy on the one hand, which is
allowed, and its delivery to the user, which may raise legal difficulties. For instance, even the
printout of a digital copy to deliver it via mail or fax implies an extra copy; and in the case of
digitally transmitting the reproduction, temporary, incidental copies are involved.1298 Only in
the last twenty years of protection of a work, these difficulties can be set aside: the repeatedly
mentioned Section 108(h) offers an opening for digital copying and delivery on user request.
Aside from the shared conditions, a particularity concerning copies of entire works is that the
library must conduct a “reasonable investigation” to determine that an exemplar of a work
“cannot be obtained at a fair price” (Section 108(e)). Libraries may only copy a complete
work if a copy is not commercially available anymore. A difference with the reasonable effort
to locate a replacement copy under Section 108(c) is that the copy does not have to be unused
and may even include a search on the used book market.1299 Though the “scope and nature” of
a ‘reasonable investigation’ vary according to the concrete circumstances of each situation, it
involves at least “recourse to commonly-known trade sources in the United States” as well as
to publishers and other copyright holders, or an “authorized reproducing service”.1300 The
question is whether online sources should also be consulted for an investigation to be
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“reasonable”. Given the technology neutral intention of the US Copyright Act to encompass
new developments, and insofar online sources can be regarded as commonly known trade
sources, this question must be arguably answered affirmatively. Despite the fact that a
(physical or digital) copy does not have to be new, it must be in a “fairly good condition”.1301
Specific to copies of small parts or contributions under Section 108(d) is that “no more than
one article or other contribution to a copyrighted collection or periodical issue” or small part
of any other copyrighted work may be made. Though Section 108(e) is also bound to the
general single copy limit, it seems that the emphasis in Section 108(d) lies on the type of work
that may be copied, namely a single article or small part. Thus, the requirement of “no more
than one” copy is relative to the copyrighted publication of which it forms part: a single copy
may be made of only one article. Where a small part becomes ‘substantial’ must be assessed
in each case, in comparison to the common length of a contribution, such as a chapter.1302
The single copy limit results from the controversy that library copying caused over the
years.1303 Aware of the one copy-principle, the Register of Copyrights stated that fair use may
have a “significant role to play” in this area when the library privilege is “exhausted”; for
instance, a “post-108” copy could be justified on this ground, in case a user desires two
articles from one issue of a periodical, such as conference proceedings. 1304 It raises the
question of whether a temporary copy necessary for digital transmission would in the same
vein be possible on the basis of fair use if this were necessary to effectuate Section 108(d),
namely reproduction and distribution for purposes of private study, scholarship or research.
Band’s argument is again relevant: he argues that in the case of “near-misses” which
ultimately did not qualify for an exception, the otherwise substantial compliance with Section
108 should inform the fair use analysis, if the exception and the use have the same purpose
and character.1305 In this line of reasoning, if a copy of a second article were necessary to
foster research, this weighs in favor of fair use. Alternatively, as Gasaway notes, libraries
could stick to restricting their copying to one article per periodical issue, or choose to pay
royalties for copying more than one article in a journal for an individual user.1306 The latter
argument suggests a ‘minimum safeguard’ idea – based on the exception in combination with
the CONTU guidelines, libraries are at least able to serve their users to some extent without
prior permission or payment, including digitally, but if their activities go beyond the stated
limits, agreements with right holders about the conditions to use the work are needed.
Also in the case of ILL, a sending library must comply with those provisions. The privilege
explicitly allows for interlibrary lending, while prohibiting systematic reproduction or
distribution, in what has been called “the most complex provision in §108”1307: Section 108(g)
states that, if the same work is “‘singly’ copied more than once” at different instances, each
act must be “isolated and unrelated”.1308 This phrase is not clearly explained in legislative
history, but Section 108(g)(1) prescribes that “related or concerted” photocopying and
distribution of the same material is prohibited when the library is “aware or has substantial
reason to believe” that it is engaging in such activities. This is a “subjective test” based on
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what the library knows or should know about it given the events taking place on its
premises.1309
A different standard of knowledge is implied in the prohibition of systematic copying in
Section 108(g)(2), which was added after the Court of Claims regarded the large scale
copying practices of the National Library of Medicine and the National Institutes of Health
fair use. The Register of Copyrights even suggests that introduction of Section 108(g)(2)
reflects a judgment that Congress found the copying in that case “systematic” and was
“attempting to render it infringing”.1310 After library representatives voiced concerns about
disappearing interlibrary lending possibilities, the provision explicitly allowing this was added
to Section 108(g)(2). Currently, the provision signifies that, even if interlibrary lending were
to be seen as systematic reproduction or distribution, this does not prevent library
participation in such arrangements as long as these do not have the purpose or effect that the
receiving library substitutes the copies for a subscription to or purchase of the work.1311 The
CONTU guidelines specify what constitutes “aggregate quantities” in that regard: no more
than five copies of any article or articles published in a given periodical during the five years
prior to the date of the reproduction may be requested within any calendar year.1312
Section 108(g) does not mention digital formats. In the first evaluation of Section 108, the
Register of Copyrights remarked that technological developments, permitting “high speed,
inexpensive, fully automated access to copyrighted materials”, in his view triggered “full
copyright liability”.1313 It implies that interlibrary lending via digital means does not meet the
explanation of Section 108(g). Gasaway holds that publishers claim that interlibrary lending
via digital technologies amounts to systematic copying, but she argues that “legislative history
disagrees”.1314 She wonders whether the rules for interlibrary lending should be different for
digital than for analog copies. On the one hand, she notes the scholarly consensus that the use
of digital means is not believed to make the reproduction “any more systematic than
photocopying”; on the other, she is concerned that the “use of unlicensed digital copies” for
ILL makes the copies easier to download and distribute further, meaning that the guidelines
might need to be updated with appropriate restrictions for the digital world.1315
A case which centered on systematic copying via mechanical means, but was not assessed
under Section 108 as a commercial company was involved, was American Geophysical v.
Texaco.1316 Systematically copying articles for the employees was in that case not regarded
fair use. Regarding quick and cheap copying by new technologies, the court stated: “[if] the
issue were open, we would seriously question whether the fair use analysis […] is precisely
applicable to copies produced by mechanical means”, since the “traditional fair use analysis”
was said to have developed to adjust the competing interests of original authors and authors of
secondary works, while “mechanical ‘copying’” of an entire document” was seen as an
“entirely different” activity than creating a work of ownership.1317 The outcome of the case
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worried Jaszi when taken to signify that, if a license is available for research or educational
copying, fair use cannot apply.1318
Conclusion
Copying started the discussions on a US library privilege, reflected in the initial focus of
Section 108. This part of the analysis focused on copying by users and by libraries on user
request in light of the traditional-evolving spectrum.
Copying by users in libraries, was found to fall outside Section 108, though Section 108(f)(1)
limits library liability for unsupervised use of reproduction equipment. The required notice
can apply to any copying equipment, including computers or library networks. In turn,
copying of small parts of entire works by libraries on user request is regulated by Section
108(d) and (e). Local users may be served, but also remote users via interlibrary lending
arrangements. Under both provisions, the work to be copied must be part of the library’s
collection, while the copy must become the property of the user, a requirement that was
questioned from a digital perspective.
As to other traditional and evolving implications stemming from the library privilege, the lack
of specifying the permitted techniques and formats justifies the conclusion that Section 108(d)
and (e) are technology-neutral and apply to both analog and digital copying. Though digital
copying may in theory be possible, it still runs into practical problems with other imposed
conditions, such as the single copy limit in the case of delivery of digital copies to users. Fair
use might apply to additional copies, especially if the conditions of Section 108 are otherwise
complied with. Another option for libraries is to choose to pay royalties for additional copies
3.4.3.3 Conclusion
This third part of the framework assessment examined to what extent US copyright law
accommodates the library’s preservation and access functions in a traditional or evolving
sense. Access was divided in consultation, lending and copying. The analyses demonstrated
that all functions have a legal basis to some extent, though the focus often lies on the physical
use of works, while digital uses largely depend on fair use. We can therefore conclude that the
library privilege in Section 108 is still not really digitally fit despite incidental amendments,
while Section 107, due to its inherent case-by-case character, provides judges with a flexible
tool to rule in favor of innovative ways of making works accessible to the public. It is harder
for the law to keep up with developments in the digital environment, but in my view, a
separate library privilege remains desirable, especially since the practical value of fair use for
common library activities in the digital domain remains to be seen.
3.5 Conclusion
After the historical account on the US library privilege’s development as a result of
technological advances, this section assessed the current interpretation of the privilege and US
copyright law’s ‘view’ on libraries’ institutional organization, purpose and functions (see
Annex II). Overall, despite the recognition of technological advances in the process leading to
the Copyright Act of 1976, which includes fair use (Section 107), the library privilege
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(Section 108) and the first sale doctrine (Section 109), this recognition has not translated fully
to the actual language of these provisions.
With regard to the library’s institutional organization as depicted in US copyright law, it
turned out that libraries are not defined, but characterized for purposes of the library privilege.
Recurring terms in that regard are “place”, “premises”, “collection”, “open to the public”, and
institutional eligibility. As was observed, most of these terms immediately raise traditional
connotations, but do not exclude an evolving interpretation. Indeed, often, both a traditional
and evolving understanding of the notions surfaced in legislative history, but the choice was
then made to delimit the exception to the former. For instance, it was recognized that premises
can increasingly be virtual, but the legislator wanted the library privilege to solely encompass
entities operating through physical premises. This justifies the conclusion that the historical
rationales of the delineation to prevent that the application of the library exception becomes
unlimited is still valid, but that the concrete conditions do not match the digital domain.
The same holds true for the acknowledgement of the library’s theoretical purpose and
concretizing functions throughout legislative history. For instance, libraries were encouraged
to utilize the possibilities of new devices to fulfill their missions of fostering private study,
scholarship and research of their users. The concrete provisions of Section 108(d) and (e)
were, and are phrased technology neutral, implying that space was intended for new ways of
reproducing and distributing copies, but digital copying practice still run into practical
consequences of other conditions, such as the single copy limit of Section 108(a), which has
not yet been changed. With regard to another acknowledged purpose, preservation, digital
copies are allowed since the Copyright Act was updated with the DMCA. Yet, the use of such
copies is still limited to the library’s premises and therefore out of line with current library
practice. For one scholar, what it comes down to for libraries is not that all information must
be “absolutely free”, but that they can make it freely available to their users once they have
paid for access for their users.1319 Other scholars argue that the permitted uses under Section
108 manifest compromises: certain uses are allowed, but only subject to certain limitations
that are intended to prevent further “misuses” of a work once it has been copied and
distributed to a user.1320 The result is that some parts of Section 108 have been amended to
encompass digital technologies explicitly, while for others, the question remains to what
extent they apply to such technologies. As the law seeks to establish a balance, it has been
stated that “librarians have to realize that sometimes they cannot accomplish all that they
might desire, even when their goals are technologically feasible and in furtherance of the
library mission” and that “Section 108 embodies the dilemma of extending the law into new
technologies when it is not explicit”.1321 The same authors conclude that “[t]he law will never
fully address future needs, and the law will never answer all questions that will arise”. 1322 In
my view it is clear that the mainly physical orientation of Section 108 does at present not
sufficiently reflect the changing needs in the networked information environment.
Aside from the library privilege, the doctrines of fair use and first sale raised issues in the
digital context. In this regard, one scholar finds that the question is “whether the rights
granted by an existing copyright statute should operate to limit use of an unanticipated
innovation and whether courts can or should make that decision when Congress fails to
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act”.1323 I would say that it is not so much about limitations as well as about facilitating
evolving uses by judicial interpretations where legislators have failed to do so, or have been
unable seeing that the uses in question are unforeseen. Recent cases show excellent examples:
in Authors Guild v. Google, Inc and Authors Guild v. HathiTrust, innovative uses of
copyrighted works were tested as fair use, hence not bound to strict statutory conditions, but
subject to a four factor assessment. The commercial nature of a use is only one factor and
does not necessarily preclude the legitimacy of the use. Fair use can be informed by the
purpose of other exceptions, such as Section 109, as was the case in ReDigi. The purpose of
the transfer of works in that case was similar to the purpose of the first sale doctrine, namely
fostering distribution of works. It shows that case law can interpret the legal framework
pertaining to libraries in an evolving way, making use of both the more detailed exceptions of
Section 108 and 109, which inform the more flexible fair use assessment under Section 107.
4. The EU
4.1 Introduction
In recent years, headings in such as ‘Libraries may digitize books’ and ‘Libraries may lend ebooks similarly to paper books’ reached the papers.1324 They resulted from decisions on
copyright law and libraries by the highest court dealing with matters of EU law, including
interpretation issues of copyright law. They are exemplary for a trend in which the European
Court of Justice employs the interpretative space in the copyright rules in force to facilitate
the evolving library notion. The opening statement of the European Court of Justice’s (ECJ)
Advocate General (AG) Szpunar in the test-case on the legal permissibility of e-lending by
libraries without prior authorization is noteworthy. He took the opportunity to emphasize that
“[l]ibraries are one of civilisation’s most ancient institutions, predating by several
centuries the invention of paper and the emergence of books as we know them today.
In the 15th century, they successfully adapted to, and benefited from, the invention of
printing and it was to the libraries that the law of copyright, which emerged in the
18th century, had to adjust. Today we are witnessing a new, digital revolution, and one
may wonder whether libraries will be able to survive this new shift […].”1325
This plea for accommodating libraries in the digital networked environment shows that both
libraries and copyright law have always been strongly influenced by technological
developments, and that the same holds true for their relationship as shaped over the centuries.
The AG’s argument furthermore alludes to the questions which are central to this case study:
what is the scope and rationale of the ‘library privilege’ in EU copyright law? In view of the
legislator’s intent stemming from the legislative history and wording of the current relevant
provisions, what is the position of libraries under the EU acquis? How are ‘libraries’
characterized and their purposes portrayed in the provisions and the judicial interpretations?
And lastly, to what extent can libraries currently function under copyright law?
The AG’s stance towards e-lending is moreover illustrative for the tendency of not only
recognizing but also offering concrete legal interpretative space for digital library activities.
This trend was set in with AG Jääskinen’s conclusion and the ECJ’s decision in Technische
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Universität Darmstadt/Eugen Ulmer KG (2014).1326 This latter case touched on another aspect
of ‘access’, namely the making available of digitized books by libraries via dedicated
terminals on their premises as governed by one of the specific library exceptions in the
Copyright Directive, Article 5(3)(n). As will be expounded in this case study, its judicial
interpretation by the ECJ is receptive to a flexible interpretation of the exception, prioritizing
its objective over its wording, so as to facilitate certain digitization acts of libraries with an
eye to the “efficient use” of works for “research or private study”. 1327 In a similar sense, the
case on e-lending reveals the juridical willingness to interpret notions central to the library
privilege, in this case “lending”, not statically, but in an evolving way.
These observations have multiple implications: first, they raise the question to what extent
existing copyright law the notion of “libraries” either a traditional or an evolving meaning.
Second, they nourish the assumption that on the one and, the actual legal provisions are likely
to be static, since they were formulated on the basis of certain delineation choices, and easily
outdated against the background of new and unforeseen ways of creating and disseminating
information. On the other hand, it is likely that courts can interpret the law such as to
accommodate societal developments in information provision, including in (digital) libraries.
As the brief taste of cases on the intersection between copyright law and libraries indicates,
library exceptions continue to be a source of interpretation questions in the digital networked
environment, even those stemming from a directive which was specifically introduced to meet
the challenges of the advancing information society, as evidenced by the Darmstadt-case.
Against this background, this case works from the origins of the library exceptions in EU
copyright law (4.2) to a description of the present library privilege (4.3), which establishes a
certain view on libraries from a copyright perspective for application of the copyright
exceptions. Next, the library’s institutional organization, purpose and functions are examined
through an EU copyright lens under the headings of ‘institutional organization’, ‘purpose’ and
‘functions’ (4.4). In doing so, potential copyright barriers to library functioning in the digital
networked environment are identified. The last section concludes (4.5).
4.2 Historical rationales behind the library privilege’s development in the EU
The current library privilege in EU Member States is determined by community directives.
Their complex history of development is closely related to initiatives in Germany and The
Netherlands, which mutually influenced each other.
Four observations in this regard are the following. First, as in the US, not all library activities
were immediately deemed copyright relevant, or they were enabled by general doctrines such
as ‘exhaustion’ permitting lending. Second, while debates about the acceptability of library
reproduction in the US already appeared in the 1920s, this would take until the 1960s-1970s
in Germany and The Netherlands. Third and related, this shows that national initiatives to
regulate library activities in some respects preceded the European copyright harmonization
efforts, which came up in policy documents at the end of the 1970s but only gained
momentum in the late 1980s-1990s. Fourth, also in the EU, Germany and The Netherlands,
copyright law was shaped by new technologies, with digital advances in the creation and
dissemination of information as an intensifying factor for its use. In sum, the central themes in
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tracing the origins of the library exceptions in EU to structure the analysis in this section are
developments in the sphere of lending, reprography, and the digital networked environment.
a. Reprography and lending: the need for Community action
Early signs of harmonization in the areas of library lending and reprography appeared at the
EU level against the background of national legislative responses to these practices, which
will feature in the German and Dutch case studies, as these topics also reached the EU policy
agenda from the 1970s onwards. The history of the relationship between copyright law and
libraries as manifested in EU policy documents and instruments is characterized, first, by a
focus on technological developments that enable cross-border uses of copyrighted works; and
second, by recognition of the library’s changing role. At first merely noticed, the
developments and changes would eventually lead to concrete action, such as the establishment
of a body of directives dealing with different aspects of copyright law, and later on, the
realization of a European digital library. For instance, the harmonization of national laws in
the cultural realm already came up in a resolution on the protection of European cultural
heritage (1974): the European Parliament found Community action “possible and desirable”
and asked the European Commission to propose measures to “approximate the national laws”
in this sphere, as well as regarding intellectual property laws. Aims were to facilitate the
exchange and acquisition of knowledge of cultural works by eliminating legal obstacles.1328
It led the European Commission to publish a communication on community action in the
cultural sector (1977), which drew attention to increased access to information as a result of
reprography and the challenge of balancing user and author interests. Noting that the “massive
photocopier boom” benefitted the spread of culture and communication between peoples,
including via libraries, the communication warned that users would soon buy their own
copiers, depriving authors of remuneration.1329 Though recognizing that “what is in the
interest of users often also aids the spread of culture”, the European Commission feared that
less and less books and magazines would be printed, making the copier “the victim of its own
prodigious success”.1330 The consequences of technological progress were thus among the
issues raised in discussing the harmonization of copyright laws, as was lending. Referring to
the administrative lending arrangement in The Netherlands and the public lending right
system in Germany, introduced in 1971 and 1972, the European Commission supported a
Community-wide application to ensure extra resources for authors and publishers.1331
Taking account of its earlier work on Community action in the cultural sector, the European
Parliament called in 1984 again on the European Commission to solve problems “raised by
the lending sector”, and to investigate the approximation of the different copyright laws to fix
the hurdles in “transmitting photographic or Photostat reproductions of documents”. 1332 It did
so in a resolution ‘on the creation of a European Library’, envisaging cooperation between
libraries via a “computer-assisted library information system”, also involving the US Library
of Congress, to offer decentralized consultation and delivery services.1333 As Gaskell
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indicates, the resolution was part of the European cultural integration process, in which
libraries were assigned a vital role in increasing the public’s perception of Europe’s cultural
identity, and which required “parallel action” in the harmonization of copyright laws to
facilitate library functions throughout the Community.1334 Right holder claims for
compensation for the use of their works had to be balanced with the public’s interest in
“having fast and cheap access to information”.1335
A first harmonization initiative to address some of the raised copyright issues was the ‘Green
Paper on Copyright and the Challenge of Technology’ (1988), the basis for the later directives
on lending and copyright in the information society.1336 As the European Commission
observed, copyright laws had to be re-examined continually to balance objectives which are
partly at tension, namely the protection of the author’s economic interests, the “promotion of
ready access to information” and “the pursuit of cultural goals”. 1337 In light of emerging
copyright issues, and due to the arrival of new technologies for the dissemination and
reproduction of information, the protection systems at both national and Community level had
to be modernized.1338 With regard to libraries specifically, the European Commission
mentioned, but did not exemplify, that “electronic libraries involve issues of public lending
rights” and problems similar to databases, such as online access via electronic communication
media, which were kept outside the paper.1339 Furthermore, the need for harmonization efforts
in respect of lending was not yet deemed evident, given the controversy the introduction of
such systems generated at the national level. In addition, despite the absence of public lending
schemes, no barrier to the free circulation of books was seen.1340
Nevertheless, the European Commission soon examined public lending and the interaction
between the stakeholders in the public information environment in its communication on
‘Books and Reading: A Cultural Challenge for Europe’ (1989).1341 The communication stated
that author protection to encourage literary production, while at the same time allowing books
to circulate freely to foster the pursuit of knowledge and self-awareness, asked for a solution
to copyright-related problems, such as reprography and public lending, both of which led to
the intensive use of the works.1342 Recognizing the importance of the library’s “social and
cultural role […] in spreading knowledge and information” and indicating that the public
lending issue was “to some extent […] linked to the development of libraries in the
Community”, harmonization was ultimately foreseen “in the medium term”.1343
b. Concrete action to regulate lending
Concrete action in this respect took place in the early 1990s with the proposal to establish a
public lending right at the European level. The European Commission reported on the
also called for European Commission action in this area. A brief response in European Commission 1987
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responses the 1988 Green Paper had evoked. The majority of the respondents held that not
only the commercial rental right, but also the non-commercial lending right should be
harmonized in the form of a remuneration right.1344 Soon thereafter, the European
Commission published the proposal for a directive that had already been prepared, but lending
was regulated as an exclusive right with the possibility for Member States to turn it into a
remuneration right for cultural reasons.1345 Authors “naturally appreciated the proposal”,
while libraries were concerned about both the exclusive character of the lending right and the
potential impact on their budgets due to a remuneration obligation.1346
The appropriateness of covering the lending right in the directive, and its nature, were among
the most controversial issues in the Member State debates. Some states had reservations due
to their lack of experience of how to administer the right in practice,1347 whileGermany and
The Netherlands were among the few states who did already have a lending arrangement in
place, whether inside or outside copyright law. The possibility to derogate from the exclusive
right was the result of a compromise. As facilitating both copyright protection and the free
circulation of works required a solution for the public lending issue, the aim of the directive
was phrased as dealing with the “increasing, partially novel and partially illegal” use of
copyrighted works by granting improved, Community-wide protection.1348 Lending was
furthermore typified as a “significant additional use” of both books and new media, which
could negatively impact sales. In combination with the development of the library field
throughout the Community, the European Commission decided that authors had to
“participate economically in such a considerable use” of their works, also in view of their
“essential […] creative, contribution to the functioning of a library”.1349
The proposed lending measures were also deemed necessary in view of the differing legal
situation in the Member States.1350 The Rental and Lending Rights Directive was adopted in
1992. Later in the case study, it will become clear that the European Commission noticed the
future possibilities of ‘electronic’ lending, but chose to keep this outside the scope of the
public lending regime at this stage.1351
c. Towards a digital networked environment
The reference to electronic lending was a forerunner of the increasing Community-attention
for copyright law in the digital networked environment, the third thread to trigger the
interaction between copyright law and libraries in the EU. Shortly after the adoption of the
Rental and Lending Rights Directive, the European Commission’s White Paper on
‘challenges and ways forward into the 21st century’ (1993) underlined the importance of the
digital revolution and coined the term ‘information society’.1352 Again, the role of libraries
and the regulation of intellectual property law were both addressed: (multimedia) libraries
were envisaged to contribute to a “common information area” by providing low threshold
access to information services and databases over digital networks. Yet to realize information
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networks, intellectual property needed to be “extended,” as part of creating an “appropriate
regulatory framework” for the information society. 1353
Around the same time, a “copyright awareness raising project” that was partly funded by the
European Commission revealed that the copyright implications of digitization and other
electronic services could hamper the innovation of library activities.1354 Therefore, it was
argued that a balance of interests should be retained in the digital environment, to make the
benefits of the new technologies available for all, including libraries, which were called a
‘uniquely controllable environment’ for right holders to disseminate their works.1355
In the same spirit, the European Commission’s Green Paper on ‘Copyright and Related Rights
in the Information Society’ (1995) identified copyright issues regarding protection and access
in light of technological advances, notably the digital domain. 1356 Referring to digital lending
and new library services enabled by new technologies but not covered by existing law, the
paper recognized both the “essential role” of libraries in the digital environment because of
their cultural and educational character, and the possible prejudice to right holder interests
resulting from new storage and dissemination techniques and the increased reach and quality
of the transmission.1357 The paper concluded that the scope, limits and harmonization of
protection still had to be defined in light of the characteristics of new services.1358
The scene was thus set for the European Commission’s proposal for a directive ‘on the
harmonization of certain aspects of copyright and related rights in the information society
(1997).1359 Copyright law was deemed “of crucial relevance” for the new environment. As
new, potentially transborder uses of copyrighted works were “not authorized or not foreseen”,
and to clarify the copyright rules for users (including libraries), the law had to be adapted.1360
From the first draft onwards, the exclusive rights of reproduction, distribution and
communication to the public including making available online were proposed to be
harmonized. For the exceptions, the story was different: not only would, as Hugenholtz
observes, the European Commission’s “original aim of limiting the number of exceptions to a
bare minimum, enumerated in an exhaustive manner [backfire] dramatically” since Member
States held on to their existing exceptions1361, the library exceptions proved hard to agree on,
let alone privileges that covered digital library functions. The European Commission observed
that international standards in this area were lacking: the prevailing library exceptions showed
a fragmented picture. Some Member States did not have specific library exceptions at all,
while others had widely differing exceptions which were not really digitally fit.1362
Around the same time, in 1997 and 1998, two reports commissioned by the European
Commission and the European Parliament had described the role of (public) libraries in the
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information society in light of potential barriers, including legal ones. It was observed that
that role of ‘knowledge provider’ in the “digital revolution” and of organizing access to
knowledge in an expanding information environment was irreplaceable in a democratic
society, but faced the inherent tension between freedom of access and copyright interests. 1363
The European Parliament voiced concerns about the Copyright Directive’s proposal
threatening access to electronic libraries if “the right to knowledge” and activities such as
reading on screen and browsing became “subject to licence”. The Parliament thus called on
the Commission to consider both the library’s role and right holder interests in resolving
copyright issues1364 and, in the course of the legislative process, proposed to phrase the
possible exceptions to the exclusive rights as a “minimum mandatory list”.1365
The Copyright Directive (2001) included exceptions for the benefit of certain forms of
reproduction and, as a compromise1366, making available copyrighted works in libraries (not
online), as well as a general one for reprography. The exceptions partly overlap, and listed in
a closed catalog of all but one optional exceptions, which shows the controversy. Member
States are not obliged to implement, a “cherry-picking” approach which Guibault has
criticized given the directive’s overarching goal of harmonization.1367 Both Germany and The
Netherlands have implemented the library exceptions, but retained national particularities. As
we will see later in the case studies, difficulties with the current relevant provisions for
libraries in the EU Directives kept coming up.
4.3 Current relevant provisions in the EU copyright acquis
While this case study speaks of ‘EU copyright law’, there is not ‘one’ EU copyright law as
such: by now, no less than ten directives harmonize various aspects of copyright.1368 Two of
them are particularly relevant for library practice: the Rental and Lending Rights Directive1369
and the Copyright Directive1370. Together, they constitute the ‘library privilege’ at the EU
level which is introduced below to inform the rest of this case study (see Annex I).
The Rental and Lending Rights Directive establishes ‘lending’ as an exclusive right holder
competence in Article 1. However, as explained, Member States are given the possibility to
derogate from the exclusive right by turning it into a remuneration right under Article 6.
Rather than an ‘exception’ to the exclusive lending right, the derogation offers an alternative
to the rule, but one that has great significance in enabling common library practice. It is
especially Article 5 of the Copyright Directive which provides specific exceptions to
exclusive rights of reproduction and making available. Exceptions to the reproduction right
may be extended to distribution insofar this is justified by the purpose of the permitted act of
reproduction. Both rights are broad: especially in the digital domain, the right of reproduction
covers “virtually any use of a work or other subject matter, even where similar acts of use in
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the analog world ([…] such as reading a book) would fall well outside the scope of what
intellectual property aims to protect”.1371 In a similar sense, the right of communication to the
public extends to “any communication […] by wire or wireless means” and “all kinds of
interactive offerings”, so also on demand access.1372 The library exceptions target “specific
acts of reproduction” by libraries (Article 5(2)(c)) and making available of works via
terminals (Article 5(3)(n)).
As explained, both exceptions are not mandatory. In addition, the Copyright Directive does
not clearly indicate whether contractual terms can set aside the exceptions.1373 It does
prescribe that, in the case of technological protection measures, right holders must either
voluntarily ensure the effectiveness of some of the exceptions, including one of the library
exceptions, or the Member State must step in (Article 6(4) first paragraph Copyright
Directive). Those voluntary measures may take the form of contractual agreements. The
beneficiary must have “legal access” to the protected subject matter, meaning that the
provision does not grant a right of “initial access” to the work, nor does it grant any right to
users who obtained illegal copies.1374 However, this rule of safeguarding the listed exceptions
does not apply to works which are “made available to the public on agreed contractual terms
in such a way that members of the public may access them from a place and at a time
individually chosen by them (Article 6(4) fourth paragraph). Thus, in the case of works
offered on-demand, a ‘rule of precedence’ is only established between the use of contractual
arrangements and the application of technological protection measures.1375 An example is
given by Walter and Von Lewinski: right holders who conclude agreements with users
regarding online access and downloading possibilities, they may utilize technological
protection measures without being obliged to safeguard the exceptions referred to in Article
6(4) first and second paragraph.1376 Lastly, it should be noted that Article 6(4) fifth paragraph
mentions the Rental and Lending Rights Directive, but the construction with regard to
technological protection measures just set out only applies to limitations which are
comparable to those in the Copyright Directive.1377
In sum, the derogation from the exclusive lending right and the Copyright Directive’s
exceptions constitute the ‘library privilege’ from an EU perspective, but library users can rely
on general exceptions as well, such as the private copying exception. In addition, legal
regulation of particular contexts such as orphan works also address library functioning. The
specific rules are most relevant for European copyright’s perception of libraries.
4.4 Assessment: libraries’ institutional organization, purpose and functions from an EU
copyright perspective
The historical discussion of the library privilege in EU copyright law and the existing
provisions have set the scene to assess how libraries are characterized in EU copyright law.
To what extent are the library’s ‘institutional organization’ (4.4.1), ‘purpose’ (4.4.2) and
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‘functions’ (4.4.3) reflected in the language of the relevant provisions, their legislative
history, and their interpretation in case law (see Annex II)?
4.4.1 The characterization of ‘libraries’ under EU copyright law: institutional organization
For the first element of the framework, the library’s institutional organization, pointers to look
for in EU copyright regulation regard a physical or less fixed location; a local or remote
collection; and whether only library staff may act, for local or remote users, or whether user
interactivity is facilitated. A common thread in the case study is that technological
developments in library practice have been recognized in policy documents, while the
ultimately enacted provisions, meant as a copyright response to these developments, still seem
traditionally delineated. There are only some indications for encompassing the library’s
increasingly digital infrastructure. Apart from that, it is mostly case law which proves to be
more flexible to accommodate the library’s digital dimension, especially since even the most
recent EU copyright reform plans do not truly reflect the evolving realities of library practice.
4.4.1.1 Physical location versus access beyond fixed location
‘Libraries’ are often not defined in EU copyright law. They are just mentioned, or qualified in
a certain way, such as “public institutions”.1378 Where libraries are not explicitly included in
the library exceptions, legislative history sometimes reveals that they are covered, for instance
where they are counted among the “establishments which are accessible to the public”.1379 In
addition, the circle of beneficiaries is always delineated somehow by focusing on certain
features, which give a traditional or evolving view on the library’s institutional organization.
“Institution”
EU copyright law repeatedly denotes libraries as ‘institutions’, which could be easily
connected to the traditional side of ‘institutional organization’, but the notion can have a more
encompassing meaning as well. In view of the assessment framework, it was explained that
‘institution’ has both a literal meaning of a place or establishment, evoking the common view
of libraries as buildings housing organized collections; and a broader understanding which is
not limited to a fixed place. In the latter case, ‘institution’ refers to an established structure in
society which operates in a structured way to constitute logical space, including the digital
side of ‘conventional’ libraries. Each time libraries are called ‘institutions’, it should be
assessed what this qualification means in the copyright context: to what extent does EU
copyright confirm either one of these meanings?
A first indication of a traditional understanding is where the term ‘institutions’ refers to
“public libraries”. For instance, the first proposal of the Rental and Lending Rights Directive,
targeted certain “institutions”, with the “most important case” of the envisaged beneficiaries
being “general public libraries which are mostly, although not always, organized by a local or
regional authority”.1380 It was asserted that lending took place mainly in public libraries,1381
but the proposal listed other, seemingly conventional types of libraries as well, namely
research libraries, specialized libraries, school libraries and church libraries.1382 As Walter and
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Von Lewinski observe, the European Commission “wanted to cover all kinds of lending
institutions”.1383 This arguably has to be seen against the background of the rise of “public
libraries, accessible without payment” and the accompanying increase of lending numbers. 1384
The list of beneficiaries did not make it into the directive. Several Member States preferred to
reduce it to one example – public libraries – yet even this was deleted for being
“superfluous”.1385 Apparently, the EU legislator deemed it unnecessary to specify that
libraries were among the envisioned lending institutions, as they were the prevalent actors
engaged therein. This observation reinforces the idea that the library notion at the time did not
raise questions, but was used in the common meaning of a brick and mortar library making
available its mostly physical holdings for users to take outside of the library.
It should be noted that the Copyright Directive ‘borrowed’ the same beneficiaries, but also
included some variants of the term, namely the unequivocal phrase of “public institutions
such as libraries”1386, and the more indirect expression of “libraries and equivalent
institutions”1387, which indicates that libraries are considered to be ‘institutions’ as well.
According to Ricolfi, the envisaged beneficiaries of the Copyright Directive’s ‘library’
exceptions, as well as all references in related documents, have a “characteristically European
flavor” to them, as “public institutions” are targeted rather than “private, not-for-profit
institutions”, such as the Internet Archive founded by Brewster Kahle.1388 Yet, all this still
merely hints at a traditional understanding of libraries in the EU copyright acquis, but does
not fully explain the meaning of ‘institution’ in EU copyright law in relation to libraries.
The notion of ‘institutions’ is of itself a generic term. Therefore, it is not surprising that Aside
from the traditional-institutional connotations just discussed, there are also indications for a
more wide-ranging meaning. First, as the European Commission indicated in the Rental and
Lending Rights proposal, the term ‘institution’ had been employed as a “very general, broad
term”. The form in which the institution had been organized was considered “irrelevant”;
instead, it was indicated that the notion “in all cases” referred to an institution in which
originals and copies were systematically collected and made available to users.1389 Operating
in a structured way is in the assessment framework a characteristic of both traditional and
evolving libraries, and the initial list of beneficiaries of the lending regime confirms this dual
relevance: it did not only include the traditional libraries mentioned above, but also actors
denoted as “collections of new media or other works of visual art […] and other collections of
subject matter […]”. In this sense, the term of ‘institutions’ leaves space for evolving actors,
who, to the extent that they function in a comparable way to libraries, namely, ensuring access
to copyrighted works to the general public and “acting towards users”, had to be treated the
same.1390 Thus, ‘institution’ in EU copyright law is a dynamic notion, encompassing a wide
range of established structures in society, without whether the location is fixed.
Second, even conventionally perceived public libraries have been associated with
technological developments for a couple of decades now. A reference to “electronic libraries”
already appeared in 19881391, and technological developments in “lending institutions” against
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the background of the “new digital environment” were noted to affect “traditional lending
practice”.1392 The EU copyright legislator thus acknowledged that the library’s institutional
organization is moving into the digital networked environment, meaning that the place of
operation is no longer fixed, though the question remains whether it is translated in the actual
legal provisions. Indeed, legal challenges were foreseen at the occasion of launching the
European digital libraries initiative, especially with regard to online accessibility. 1393
A common thread of libraries’ characterization in EU copyright law is thus this institution’s
structured mode of operation. In line with constituting a logical space beyond a physical
location, the European Commission (2005) defined “digital libraries” as “organized
collections of digital content made available to the public”. In this sense, the “online
presence” of cultural heritage in libraries and similar institutions was envisaged, who would
make the materials available “in an online environment”.1394 Inherent in that environment is
that the use goes beyond the library’s physical location. So, though the EU copyright
legislator is aware of digital developments, it is difficult for the regulatory framework to
adjust to the evolving library concept. Ten years later, the European Parliament (2015) noted
that the “harmonious and systematic development of the Europeana digital library” had made
works from Member States’ libraries available.1395 In my view, this again signals that EU
copyright law values the library’s systematic character, in both the analog and digital world.
Third, recent rulings from the European Court of Justice confirm that references to library
institutions do no longer have to be conceived in a purely traditional way, since its
infrastructure is not only physical but also digital. As described previously, in the
VOB/Stichting Leenrecht-case, the Advocate General valued libraries both because of their
historical roots and because of the potential of their innovation: in his view, despite being
“civilization’s most ancient institutions”, libraries had proven over the centuries that they
developed alongside technological advances.1396 Currently, the “digital revolution” causes a
“new shift in circumstances”, effecting the field of literature by introducing e-books, which
now exist next to printed books. According to the AG, libraries should be able to keep
fulfilling their task in the digital environment1397, which I see as a recognition of the library’s
evolving institutional organization by providing a structural infrastructure for (at distance)
access to digital content. He also observed that the regulatory framework “to accommodate
the modernization of the way in which libraries operate” has been subject to discussion for a
while.1398 The European Commission is working on updating the copyright acquis, among
others with regard to “cultural heritage institutions”.1399
In sum, references to libraries as “institutions” remain persistent as a general notion. In
copyright law, the understanding of ‘institution’ can take on the meaning of broader
established structure in society beyond a fixed place. The term ‘institution’ in the Rental and
Lending Rights Directive was eventually replaced with ‘establishment’, but their meaning is
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the same.1400 Further, the concept of institution “is qualified by its ‘accessibility to the
public’”, to which the analysis now turns.1401
“Publicly accessible” establishment
The second phrase that typifies the library’s location or infrastructure in EU copyright law is
that of “publicly accessible”. Implicitly, EU copyright law denotes libraries as
“establishments which are accessible to the public” in the Rental and Lending Rights
Directive.1402 Though not mentioned in the directive, libraries are included according to
legislative history.1403 Closely following this wording, the proposal for the Copyright
Directive spoke of “institutions accessible to the public, such as libraries”1404, and the final
version contains the term “publicly accessible libraries”.1405 To what extent are these phrases
indicative of a traditional or evolving view on the library’s location or infrastructure?
The qualification of “publicly accessible” stems from a particular copyright view for purposes
of the applicability and justifiability of the relevant provisions of the directives, and raises the
question how accessible a library should be. For instance, only physical access could be
meant. Or, as Xalabarder wonders with regard to online libraries: “When is a virtual library
publicly accessible: when no password is required? When no membership fee is paid?”1406 In
addition, public accessibility could concern the library itself or its collections. From a library
and information sciences perspective, we would expect public accessibility to denote either a
fixed place centering around a centrally located physical infrastructure which is freely
accessible to everyone, or a structural infrastructure for (at distance) access to digital content.
In EU copyright law, the reference to ‘publicly accessible’ has both fundamental and
traditional connotations. Early in the European Commission’s efforts to harmonize copyright
law in the sphere of reprography and lending, one proposal concerned action in “improving
the facilities in places where the public come into contact with books and using the media”,
such as libraries.1407 While this does not refer to accessibility as such, it has strong
implications of low-threshold access to a physical place where people can be assisted in
educating themselves. In this sense, public accessibility means “equal possibilities of access
to the institution” for all members of the public.1408 It resonates with the values of library
functioning discussed in the previous chapter to ensure the availability of materials in an
equal an trustworthy way, which requires that libraries as such are accessible to the public.
Yet, the public accessibility-notion generated different opinions among the Member States as
confirmed in a report on the Copyright Directive’s implementation. Sometimes, only specific
institutions were privileged.1409 Indeed, Cornish typifies “accessible to the public” as a
“difficult phrase” that could “mean different things in different countries”. Access would
therefore need to be understood “more clearly”.1410
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Thus, it seems that public accessibility in EU copyright law denotes the library as such,
though the following observation could also be read as concerning the collections: “there is no
reason to discriminate between different kinds of collections in libraries, as long as they fulfill
the general condition[s] of being publicly accessible […]”.1411 However, the listed examples
imply that it is the libraries that should be publicly accessible after all, namely “general public
libraries, publicly accessible music libraries, or university libraries”.1412 In this view, the
accessibility seems to denote access to a physical location in the traditional sense. Similar
examples of envisaged library types are given by the European Commission, indicating that
“establishments that are accessible to the public” are “in the first place public libraries”, and
“depending on the definition of the term ‘public’ under national law” may include university
libraries and those of educational establishments as well. Though the latter two will constitute
a relatively small part as opposed to the “established infrastructure of public libraries” and are
often “only open to a rather limited and specific part of the public”.1413
A related issue is thus who should have access: the general public, local users, or also remote
users? Apparently, from a copyright perspective, ‘public’ is not defined. In drafting the Rental
and Lending Rights Directive, Member States could not agree on a “specific meaning”.1414
The European Commission later indicated that the definition depends on national laws’
interpretations. In any case, the expression “is to have a very broad meaning” and would
merely exclude institutions “which lend only to a limited group of persons who are either
personally connected by mutual relations or personally connected to the organizer of the
institution”. On the other hand, ‘public’ does not just mean the general public; libraries that
target “specified groups” of users can also be ‘public’, for example specialized university
libraries.1415 Similarly, the Copyright Directive does not define the “public” that must have
access and could therefore include both a general and a specific public, as long as the
possibilities for access are equal.1416 This confirms traditional library values, but not a
traditional or evolving ‘place’ in the sense of a fixed or structured location. What is arguably
not allowed, is to declare a “local library that is accessible to the general public or to all
inhabitants of the municipality” not accessible to the ‘public’.1417
Accessibility thus depends on the concrete conditions libraries impose, which may be
different for different parts of the public. For instance, though the European Commission
described public libraries as “accessible without any payment”,1418 the original proposal for a
Rental and Lending Rights Directive maintained that an institution could still be regarded as
“accessible”, even if it required a fee.1419 As Bechtold observes, public accessibility does not
mean that no fee may be charged for the use of these institutions, as long as the general public
is granted access on a non-discriminatory basis.1420 It has however been argued that different
user fees may be applied, such as for students, professionals or senior citizens.1421
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Lastly, the qualification of ‘publicly accessible’ has also been contrasted with the concept of
‘private’ libraries. Krikke observes that private libraries may fulfill similar tasks as public
libraries.1422 Yet, the publicly accessible character constitutes a delineation criterion in EU
copyright law: the library exceptions target “publicly accessible” libraries, so “activities of
private entities, such as search engines, cannot benefit from the exception”.1423 This seems a
traditional view on accessibility, since online accessibility is a growing reality. Bechtold
however finds that even company libraries can be open to external visitors, hence ‘publicly
accessible’, even though their qualification for the exceptions will still be frustrated by their
commercial purpose.1424 Not only does this call to mind the US eligibility criteria for the
library privilege; it also evokes the question of whether the traditional implications with
regard to institutional organization stem from the chosen interpretation of public accessibility
alone, or whether the commercial character of the actor or activities is also a factor.
“Premises”, “terminals”
If there is one notion in the EU copyright acquis which at first sight reflects the traditional
side of the library’s institutional organization, it is that of “premises of establishments” on
which “dedicated terminals” are placed. At closer inspection, those terminals provide an
entrance point to the library’s structural infrastructure beyond the physical location. What
does this tell us about EU copyright’s view on the library’s location and infrastructure?
For lack of elaboration of “premises” in either Article 5(3)(n) of the Copyright Directive, in
which the phrase appears as part of the exception for making works of the collection available
on-site, or in the recitals, its meaning can be taken to encompass a traditional physical
location. When included in the directive at a late stage of the drafting process, the exception
was described as “narrowly defined”, which indicates the limited intentions with the
exception.1425 The exception was intended to cover use “comparable to the traditional
situation”, thus involving reading “on the spot”1426 – hence, at the physical location of the
library building. Though digital works are involved, their use takes place under “similar
conditions to the browsing of a book in a library”1427 and is accordingly restricted in place –
which at best extends to a closed, digital network solely accessible from inside the library.
The EU copyright legislator has thus emphasised the library’s physical characteristics and
infrastructure, by limiting the use of digital, copyrighted works by “spatial and technical
restrictions”.1428 According to Xalabarder, the existing copyright exceptions cause national
exceptions to benefit mainly “‘traditional’ libraries” rather than including their “digital
environments”.1429 This disregards the fact that libraries would like to rely on exceptions for
their digital activities in a similar sense as in the analog world.1430 Guidance on whether
Article 5(3)(n) covers only physical and not virtual library premises would be helpful. 1431 The
Technische Universität Darmstadt/Eugen Ulmer KG-case could be seen as a first step in that
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regard,1432 even though a clear statement, comparable to the one in US copyright law
regarding physical premises, is missing in EU copyright’s legislative history.
Nevertheless, there is space for a broader understanding of the library’s institutional
organization – be it not so much because of the interpretation of “premises”, but because of
the concept of “terminals”. More concretely, terminals are “computers on the very premises of
the establishment”.1433 Even so, an inherent characteristic is that they provide a structural
infrastructure for access to the library’s logical, digital space. In this sense, the terminals are
not solely part of the library’s centrally located physical infrastructure, but also signify the
evolving institutional organization. In Darmstadt, the Court found that works may be
digitized to be made available on dedicated terminals, which must however be “installed
within the library”.1434 Further, it was the Advocate-General who expressly indicated that
making works available on terminals in the premises means that users can “access them in the
establishment”.1435 To some extent, namely in an on-site fashion, online access is then
included in this broader understanding, but not remotely.
In addition, signs for the recognition of the library’s evolving structural infrastructure can be
found in policy documents, both prior to and after the adoption of the directives. One proposal
preceding the harmonization efforts found that for books to be disseminated “satisfactorily”, a
“network of libraries” had to “rise to the challenge of the computer revolution and adapt to
user expectations”. Aside from the European Commission indicating to “step up the action on
the computerization of libraries”, this statement was not further explained, but it is illustrative
for the technological developments in libraries at the time.1436 More recent, in its “i2010:
Digital Libraries” communication, the European Commission spoke of the “online presence”
of libraries and their collections1437, recognizing the library as a logical space or integrated
entity. The envisaged European library was meant to become a “common access point” to
search online digital cultural heritage “held in different places by different organisations”. 1438
The aim was to give the cultural heritage “a clear profile on the internet”. 1439 The library’s
institutional organization then arguably encompasses its digital ‘premises’. Indeed, the
European Commission realized that “libraries and other public interest institutions” become
increasingly interested in “making their collections accessible online”.1440
None of the reform initiatives of the past ten years have in general gone that far however. In
the specific context of orphan works, digital use is stimulated “beyond the confines of library
terminals”. No blanket exception was intended.1441 In its consultation on the review of the EU
copyright rules (2013), the European Commission addressed “off-premises access to the
library collections”.1442 Two years later, the European Parliament found that library access
“through online platforms” and through “the internet or the libraries’ networks” should be
promoted.1443 The European Commission’s proposal for a Digital Single Market Directive
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(2016) did not go into this, but merely included the traditional phrase of “publicly accessible
libraries”, which were mentioned among “cultural heritage institutions”, so that virtual,
remote premises are likely not encompassed.1444 These notions have been discussed above.
In sum, though the notion of “premises” evokes a traditional picture of libraries, the
connection with their digital infrastructure has been recognized at the EU level.
4.4.1.2 Local versus remote collection
Second, the library’s institutional organization is concretized by the presence of an organized
collection of both a traditional and modern materials. This section assesses the meaning of
‘collection’ in EU copyright law and the rationales of its inclusion in the relevant provisions,
as well as who can access it – only local or also remote users? It will be shown that the legal
framework does not prescribe expressly that the collection must be “open to the public”: the
institutions must be “publicly accessible”, which implies access to the collections as well.
“Collection”
Libraries can be seen as collections or contain collections. An example in the first sense is the
proposal for the Rental and Lending Rights Directive, which featured a non-exhaustive list of
envisaged beneficiary institutions, including not only diverse types of libraries, but also
“collections of new media or of works of visual art”.1445 It implies that both are regarded as
‘collections’. An example in the second sense can be found in Article 5(3)(n) of the Copyright
Directive enabling libraries to make works “which are contained in their collections”
available on terminals. However, both interpretations are not necessarily indicative of a
traditional or evolving understanding of the library’s institutional organization.
Therefore, the meaning of “collection” should be assessed from an EU copyright perspective.
Scholars have observed that, “[a]lthough the word ‘library’ is rooted in the Latin word ‘liber’
(book) and ‘librarium’ (chest for books), its ordinary meaning today extends to collections of
material other than books”, so “modern libraries” increasingly include, or even entirely
consist of audio or audiovisual media.1446 Furthermore, various policy documents and
legislative instruments, including the Green Paper of 2008 and the Orphan Works Directive of
2012, observed that libraries have print collections which are being digitized.1447 The creation
of digital copies of specific analog works was, under conditions, deemed justified in the
Darmstadt-case, which involved a print book being digitized while an e-book was available
from the publisher.1448 One step further, the most recent proposal for a Digital Single Market
Directive states that “catalogues” include digital works.1449 Collections thus still have a
traditional component, but are also evolving. Collection is even a defining characteristic of
digital libraries in the view of the European Commission, circumscribing such libraries as
“organized collections of digital content”.1450 Clearly, an organized and structured character is
imperative for collections both in the physical and in the digital domain.
1444

European Commission 2016, p. 2, 23; art. 2(3)).
European Commission 1991b, p. 64.
1446
Walter & Von Lewinski (eds.) 2010, p. 1036.
1447
European Commission 2008, p. 7; Orphan Works Directive, Recital 1, 20.
1448
AG (Opinion) 5 June 2014, C-117/13 (Technische Universität Darmstadt/Eugen Ulmer KG), par. 2,14; ECJ
11 September 2014, C-117/13 (Technische Universität Darmstadt/Eugen Ulmer KG), par. 48.
1449
European Commission 2016, p. 2.
1450
European Commission 2005, p. 3.
1445

~ 201 ~

Chapter 3 – The EU
Aside from their physical or digital format, the materials can be diverse. The
Recommendation ‘on the digitization and online accessibility of cultural material and digital
preservation’ describes the “collective memory” contained in libraries as including “print
(books, journals, newspapers), photographs, museum objects, archival documents, audiovisual
material”.1451 The materials can be “held in different places by different organizations” and
therefore encompasses remote collections as well.1452 Also the character of the collections
thus provides signs of both a traditional and evolving institutional organization.
Some, not all, library exceptions in EU copyright law are conditional on the use of works
contained in the library’s collection, namely Article 5(3)(n) of the Copyright Directive and the
regime established by the Orphan Works Directive which allows certain activities with orphan
works contained in their “collections, including their digital collections”.1453 In the Rental and
Lending Rights Directive, the collection is not mentioned. It raises the question why this
requirement is imposed, which is also relevant for the functional assessment later in the case
study. A first logical explanation is that ‘collection’ is a natural boundary to delineate the
scope of an exception, similar to ‘premises’. In the orphan works context specifically, the size
of the problem likely plays a role as well: as the impact assessment on the cross-border online
access to orphan works describes, the rights holder can potentially not be found of large parts
of library collections, something libraries establish for works in “their own collection”. For
efficiency reasons, the orphan works status is mutually recognized: the diligent search need
not be duplicated in other Member States once the orphan works status of a work in the
library’s own collection has been established.1454 The delineation rationale is once more
visible where the regime is “limited to […] works contained in their collections”.1455 Though
this limitation evokes traditional connotations of local library collections, the overall aim of
the orphan works regulation is to “[c]reate European-wide access to a comprehensive worldclass digital library so that every citizen can access the consolidated EU library collections
from a computing device anywhere in the EU”1456, so remote collections are involved.
A related question is thus who may access the collections, which will depend on the function
which is performed. For instance, in the case of lending, local users can borrow physical
works, and inherent in this function is that the works are taken out of the library. This shows a
local as well as a remote aspect of access to the collection, but the user still has to come to the
library’s physical place to take the work out of the stacks. Similarly, for on the spot
consultation, local users come to the terminals, which give access to the digital collections. As
the terminals function on the basis of a closed network, access is not ‘at distance’. The online
element is only covered by the Orphan Works Directive, facilitating online uses of the
orphaned part of the collections, hence also serving remote users, also in a cross-border sense.
In conclusion, it has been observed that “the word ‘library’ is not to be etymologically
interpreted as a collection of books”.1457 Rather, the collection contains a variety of works,
also in digital formats. The concept of “collection” is thus as such not indicative of a
traditional or evolving view of EU copyright law on the library’s institutional organization.
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Hence, the notion of “collection” currently signifies that EU copyright’s view on libraries is in
this sense not merely location-oriented anymore.
4.4.1.3 Library staff and local users versus interactivity and remote users
The third factor concretizing institutional organization is that libraries serve users, which
traditionally were local users, while more and more interactivity with at distance users is
possible. Even though explanatory memorandums or assessment reports concerning the
library exceptions in EU copyright law do, contrary to the US, not mention ‘institutional
eligibility’, it is clear from the legislative intent with or wording of those exceptions and their
interpretation in case law that only certain acts of libraries are privileged under the library
exceptions. This leaves open the question of whether local or remote users are served.
As to the intent and wording, the Rental and Lending Rights Directive establishes an
exclusive lending right and is in that respect not primarily targeted at libraries. However, for
purposes of the directive, ‘lending’ is qualified by the fact that it is performed by
“establishments which are accessible to the public”.1458 Thus, only ‘lending’ by libraries and
similar establishments can benefit from the derogation from the exclusive right, meaning that
libraries can lend without prior right holder permission, provided that a Member State has
applied the derogation. Users however still take advantage of this arrangement, since lending
in the legal sense is directed at users, which is underlined by the fact that lending between the
targeted establishments falls outside the legal scope.1459 As explained previously, these used
to be local users who visit the physical library. The functional assessment will reveal that
some forms of digital lending, serving remote users, can under conditions be brought under
the legal lending rules. Only recently therefore, EU copyright law accommodates the library’s
evolving dimension of serving a broader audience due to judicial interpretation.
Other examples of legislative intent and wording pointing at libraries as beneficiaries stems
from the Copyright Directive and the Orphan Works Directive. Their relevant exceptions
expressly aim at certain establishments, among others publicly accessible libraries.1460 As
Guibault phrases it with regard to the Orphan Works Directive, the provisions apply to a
“specific set of institutions”, hence “[p]rivate individuals, as well as any other private
enterprise or institution, not mentioned in the list” are outside the scope of the directive, so
that their activities are not privileged.1461 The users which will be served by the library
activities permitted by the exceptions are local users respectively online users: under the
Copyright Directive, online delivery is excluded, while the Orphan Works Directive
specifically intends to make this particular category of works available across borders.
Caselaw has confirmed that Article 5(3)(n) only covers the activities by libraries and does not
leave space for subsequent user acts with the works made available on terminals. So, only the
making available by libraries was excepted. Though the design of the terminals in question
allowed users to print and download the works, the ECJ found that such acts were not
necessary to effectuate the exception for making works available to users, and moreover, they
were carried out “not by the establishments […] but rather by the users of the dedicated
terminals installed within those establishments”, and could therefore not “be authorized”
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under the exception.1462 That is not to say that users do not benefit from this provision.
Besides, both the ECJ and the AG added that users themselves could rely on other exceptions
in the Copyright Directive, such as national implementations of Articles 5(2)(a) and 5(2)(b),
which include private use.1463 Even if the ECJ’s choice of words is ambiguous at some points
in the judgement therefore, where it speaks of “users of protected works”, the context makes
clear that this is a reference to libraries being the users “who wish to communicate [the
works] to the public”, an act enabled by Article 5(3)(n). 1464 In the same sense, the Advocate
General argued that “the user” had to be able to rely on the exception, in the context of its
effectiveness for the establishments concerned.1465 Here too, we can infer that libraries are
meant as the beneficiaries of the exception, but again to the advantage of their users.
4.4.1.4 Conclusion
This section assessed how the library’s institutional organization, characterized by a fixed or
structured place, organized collection and user service or interactivity, is portrayed in EU
copyright. The extent to which libraries are treated traditionally under EU copyright law
depends on various factors, including the wording of the relevant legal framework, legislative
intent, and judicial interpretation. Only incidentally, the EU copyright legislator is explicit, for
instance, where it delimits the use of digital works to the libraries premises. Though this
includes a digital dimension, the focus seems to be on libraries as a fixed place. The same
goes for the understanding of the collection: it is recognized that the materials are diverse and
include analog and digital formats, but, until recently, digital works could only be made
available to users in the library buildings. This has changed with the Orphan Works Directive
and the recent European Court of Justice’s ruling in the e-lending test case. In sum therefore,
EU copyright law seems mainly tailored to physical libraries serving local users, but solutions
are sought and some space is emerging for cross-border digital libraries.
4.4.2 EU copyright law and the purpose of ‘libraries’
The second framework element to be examined is ‘purpose’, which is connected to the
mission libraries see for themselves or are assigned by society, and can accordingly be
divided in two sub sections, both with a focus on the traditional-evolving dichotomy: first,
service in support of users with regard to access to information, culture and self-development,
and second, the question of whether a public service mission or public task affects the
library’s position under EU copyright law or the justifications for a library privilege.
4.4.2.1 Service in support of users
Technological developments, including those in library practice, were often the cause of
legislative action. In the course of the 2000s, EU-Commissioner Reding underlined that
libraries have a “unique role to play in disseminating knowledge about their collections”, and
that the new possibilities of the information society should be used in this regard: libraries had
to adapt to “challenges in coping with the transition to the digital age”, in order to “avoid
becoming the dinosaurs of the future”.1466 The library’s services in disseminating information
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were thus recognized. More recently, the European Commission indicated that a modernized
copyright framework should support libraries to act “to the ultimate advantage of EU
citizens”.1467 How is the library’s purpose of user support reflected in EU copyright law,
especially concerning the digital domain? Two interrelated dimensions are the library’s
disseminative purposes facilitating access, and cultural and educational goals.
“Disseminative purposes”
Since the 1980s, EU policy documents have often mentioned libraries in relation to their
disseminative purposes, a characteristic which would in some cases end up not only in the
explanatory memorandum, but in the actual text of a directive, be it in the recitals. The
library’s disseminative purposes have furthermore been underlined in quite recent cases.
First, in exploring harmonization options in a 1989 communication, the European
Commission typified libraries as “middlemen” in spreading information and culture. They
were considered to fulfil a vital role in disseminating books to foster the pursuit of
knowledge, while moving from ‘traditional’ to ‘technologically adjusted’ services in line with
user expectations.1468 This approach towards libraries was extended in the 1995 Green Paper,
which recognized that public libraries have the “aim of ensuring the widest possible
dissemination of works and data” and thus “play an important role in society” as a “link in the
chain running from author to the public” and in permitting “knowledge to be
disseminated”.1469 Furthermore, it was observed that libraries, in order to keep fulfilling their
services in support of users, should be able to “meet their responsibilities in this new digital
environment, with as few restrictions as possible”.1470 EU copyright policy has thus
acknowledged the library’s evolving purposes in connecting users to digital content.Yet, it
remains to be seen whether the actual library exceptions accommodate these purposes.
Second, the library’s disseminative purposes are indeed valued expressly in proposals for,
recitals preceding or provisions of current directives. As the proposal for the Copyright
Directive stated, the use of digitized works had the potential for libraries to “provide their
information services even more efficiently and at affordable cost”.1471 The mention was made
in the context of the “new digital environment” with the possibilities of on-demand services,
as opposed to “physical distribution of protected material”.1472 Therefore, it seems that the
European Commission again considered both the library’s traditional and evolving ways of
providing access. Yet, the increased impact of applying “traditional” exceptions to the
“network environment” was noted, and restrictions in scope were deemed necessary.1473 So,
whereas the library’s “disseminative purposes” were valued in the Copyright Directive1474,
their legal regulation had to be delineated and online dissemination by libraries was not
brought under an exception. Still, the evolving side of dissemination was noted, as it was
reinforced that libraries should be able to act in the online environment, but then on the basis
of “specific contracts or licences” favoring the library’s disseminative purposes.1475
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The importance of the “dissemination of culture”, including digitized works, was the
justification for creating a legal framework to facilitate both the digitization and the
dissemination of orphan works.1476 For these specific works, the Orphan Works Directive
fully accommodates the digital disseminative purposes.
Third, it seems that case law especially can apply the current legal framework to the library’s
evolving disseminative purposes, beyond the wording of the relevant provisions. Two recent
cases on the interpretation of the EU’s library exceptions stressed the library’s purposes. The
ECJ underlined in Darmstadt that both the Copyright Directive and libraries have the aim to
disseminate knowledge, and that the former stresses that the latter should be facilitated.1477
The shared goals of copyright law and libraries were acknowledged. Moreover, the AG in
VOB/Stichting Leenrecht underscored that libraries have fulfilled “cultural dissemination”
services since time immemorial, something they should, in his view, be able to continue to do
in the advancing digital realities.1478 As the AG’s argument indicates, disseminative purposes
are concretized with the dissemination of cultural and educational content.
Cultural and educational goals
Libraries have purposes to facilitate access to information and culture to foster their users’
self-development. EU copyright law generally associates libraries with cultural and
educational goals, as evidenced by policy documents and case law. This may contribute to the
rationales for privileging libraries under EU copyright law.
The recognition of cultural and educational goals can be traced back to the first harmonization
efforts. The 1989 communication mentioned above noted the “social and cultural role” of
libraries, which shows the relation with the disseminative purposes. 1479 Soon thereafter, the
proposal for the Rental and Lending Rights Directive noted that the availability and
accessibility of “books in public libraries” had to ensure a broad cultural supply, benefitting
both right holders and the “popular education” needs of (local) users.1480 This rationale still
underlies the lending rights regime, the design of which can take account of Member States’
“cultural promotion objectives”.1481 The “cultural dimension” of public library activities in the
sphere of lending was underlined when compared to commercial parties, which shaped the
regulation.1482 Currently, the cultural rationales may have an evolving dimension as well.
In the directives in force, the cultural and educational dimension is furthermore visible in the
Copyright Directive. The legislative intent is to promote “learning and culture” by protection
as well as by permitting exceptions in the public interest for the purpose of “education and
teaching”.1483 This resonates with the library’s mission to foster self-education and
participation in intellectual and cultural life. In addition, the relevant exceptions target
beneficiaries which are characterized by their “scientific and/or educational goals”. 1484 This is
reflected in Article 5(3)(n), the exception for making available works in terminals for users’
“research and private study”, so also in the digital domain, but not remotely.
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Considerations from the previous directives are visible in the Orphan Works Directive, which
takes into account both Member States’ “cultural promotion objectives” and the promotion of
“learning and disseminating culture” for which an exception is introduced to facilitate the
digital dimension of these purposes as well.1485 Facilitating not only the digitization, but also
the dissemination of cultural works in Europe had been an action point in the European
Commission’s Digital Agenda (2010), valuing cultural diversity. The Digital Agenda
furthermore noted the empowerment potential of the digital age, meaning that people’s digital
literacy skills had to be enhanced to include people in the digital society.1486 Around the same
time the i2010 Digital Libraries initiative was meant to establish a “virtual European library”
with the purpose of making Europe’s “cultural and scientific record accessible for all” to use
it for study, work or leisure.1487 The provision of organized digital access as part of the
library’s evolving cultural and educational purposes was thus envisaged. And in its Green
Paper of 2008, the European Commission noted that the public wanted to advance its
“knowledge and educational levels by using the Internet”, and that wider dissemination of
knowledge would contribute to more inclusive and cohesive societies, fostering equal
opportunities1488, which resonates with traditional library values and declares them applicable
in the digital domain. Most recently, with the EU copyright reform, the European Parliament
stressed that the promotion of “wide-ranging access to cultural heritage”, including online,
justified the strengthening of the library exceptions.1489 The European Parliament thus valued
that the “importance of libraries for access to knowledge”, including digitally.1490
Lastly, the library’s cultural and educational goals have come to play a role in the
interpretation of the library exceptions in case law, and more precisely, in the justification for
creating space for digital library activities. The educational purpose was central to the
Darmstadt-case. The ECJ recognized that one of the library’s purposes is to facilitate the
“efficient use” of works for their users’ “research or private study” via terminals, meaning
that they could digitize works to make them available for this purpose. 1491 In turn, the cultural
purpose influenced the outcome in VOB/Stichting Leenrecht. The AG found that the cultural
role of letting users get acquainted with the content of works and “encouraging reading
habits” remained important in the digital age, especially in “disadvantaged areas”, leading to
his argument that certain electronic lending should fall under the existing lending framework,
since the public lending derogation from the exclusive right pursued the public interest aim of
“universal access to culture”.1492 Clearly, the library’s traditional purpose is deemed relevant
in the digital networked environment. Similarly, the ECJ in this case stressed the “importance
of the public lending of digital books”. The effectiveness of the derogation as well as its
contribution to the general interest objective of “cultural promotion” had to be
safeguarded.1493 In my opinion, the views of the AG and the Court in this case thus go beyond
a traditional-institutional reading.1494
In conclusion, the library’s cultural and educational goals are recognized by both the EU
copyright legislator and the ECJ. Especially the latter can attune the prevailing interpretation
1485

Orphan Works Directive, Recital 18, 20.
European Commission 2010, p. 6, 9, 24, 37.
1487
European Commission 2005, p. 3-4.
1488
European Commission 2008, p. 4.
1489
European Parliament 2015, pt. 39.
1490
European Parliament 2015, pt. 53.
1491
ECJ 11 September 2014, C-117/13 (Technische Universität Darmstadt/Eugen Ulmer KG), par. 20.
1492
AG (Opinion) 16 June 2016, C-174/15 (VOB/Stichting Leenrecht), par. 26, 31 38, 67, 69.
1493
ECJ 10 November 2016, C-174/15 (Vereniging Openbare Bibliotheken v. Stichting Leenrecht), par. 51, 60.
1494
Breemen 2017(1).
1486

~ 207 ~

Chapter 3 – The EU
of the library exceptions to the realities of the digital networked environment so as to connect
users to cultural content and let them educate themselves and participate in the digital
information society. Together with the disseminative purposes, the library’s services in
support of users may amount to a public service mission.
4.4.2.2 Public service mission and values
The library’s mission to make information available in service of a user community can
constitute a public task, de jure or de facto. Copyright law links the disseminative, cultural
and educational goals just explained to the library’s public service mission, which sometimes
seems to denote a public task. Closely related to the concept of a public service mission is the
non-commercial character of the actor or the activities.
“Public interest mission”
EU copyright reports, directives and case law repeatedly refer to what could be seen as a
public task for libraries, as evidenced by the phrase “public interest mission”. This phrase
explicitly appears in the Orphan Works Directive. In addition, the EU acquis seems to
implicitly acknowledge a public task for libraries: by providing legal space for library
functions concerning access provision. Irrespective of whether the references to the library’s
task are explicit or implicit, it will be analyzed whether the envisioned task in EU copyright
law is traditional or evolving.
Indications for both a traditional and an evolving manifestation of the library’s task are
apparent from the EU directives. The proposal for the Copyright Directive realized that online
activities would likely play a “major role in the tasks” of libraries and equivalent
institutions.1495 The envisaged tasks were not further specified, but they are potentially related
to providing equal access opportunities, and it is clear that the European Commission found
that the online task should be facilitated somehow, even if it was not brought under an
exception. This finding can be read into Recital 40 of the finally enacted directive, as online
uses should, according to the European Commission, be governed by balanced contracts or
licenses. As has been observed however, the digital task of libraries is not always easy to be
performed in light of copyright: according to Lucas-Schloetter, licenses may be difficult to
obtain for digital library projects, or the process is costly. She indicates that cultural
institutions with public interest missions in the sphere of preservation, access and education
can likely rely on statutory exceptions, while this is “more questionable for private entities
such as Google”.1496 We will see that it is not clear whether the current exceptions actually
encompass digital uses, but the distinction between a public task and private entities is
interesting, especially in light of digital library initiatives and in comparison with the US, and
will therefore be discussed under the ‘no commercial purpose’ criterion.
The most direct legislative reference to a (digital) “public interest mission” stems from the
Orphan Works Directive.1497 Presumably, a public task is meant. It has been rightly observed
that this is a “crucial principle” in the directive1498, since the presence of a public interest
mission is determinant for the allowed uses of works with an unknown right holder. Under
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conditions, libraries may use such works for digitization, dissemination, indexing, cataloguing
and preservation, insofar these uses contribute to the library’s ‘public interest mission’.1499
Despite its central role, the substantive provisions in the Orphan Works Directive do not give
“express guidelines” on the factors to determine when the library’s mission constitutes a
‘public interest mission’.1500 An indication in the directive’s recitals is that the missions lie in
the sphere of “promoting learning and disseminating culture” and “in particular the
preservation of, the restoration of, and the provision of cultural and educational access to,
their collections, including their digital collections”.1501 Therefore, the Orphan Works
Directive even recognizes a digital public task, valuing accessibility and diversity. Against the
background of the challenges libraries face with regard to the legitimacy of their role in the
digital domain, it is interesting to note that the explicit acknowledgement of a digital public
task in EU copyright legislation is fairly recent. It confirms that the EU legislator regards the
library’s mission and task of continued importance, and worthy of privileged legal treatment.
Though, in addition, the directive does not make clear whether the public interest mission
must be “laid down in a law or other regulatory instrument”1502, the other case studies will
demonstrate that both The Netherlands and Germany show signs in this regard. In a similar
sense, the European Parliament has voiced the opinion that the “up-to-date” fulfillment of the
library’s “public interest duty” of disseminating knowledge should be supported.1503
Also in case law, the library’s mission or public task has been endorsed only during the past
years. Again, the decisions in Darmstadt and VOB/Stichting Leenrecht are illustrative. In the
first case, the European Court of Justice stated that the dissemination of knowledge
constitutes “the core mission of publicly accessible libraries”, which they fulfil to promote the
public interest in research and private study. Therefore, any interpretation of the relevant
library exception, Article 5(3)(n) Copyright Directive, should ensure that libraries can keep
fulfilling this mission efficiently. Interestingly, the library’s mission in this regard coincides
with the aim of the exception.1504 In the second case, the opening of the AG’s opinion, which
steered the outcome of this dispute, immediately shows his preference for a dynamic
interpretation of the lending rules so as to encompass the digital dimension of the library’s
“task of cultural dissemination”.1505 Or, as Rendas puts it, the AG’s opinion seems driven by
“one central idea: libraries must adapt to survive in the digital era”.1506 In that respect, the AG
found that “the present case undeniably offers the Court a real opportunity to help libraries not
only to survive, but also to flourish”.1507 The ECJ valued the library’s mission in facilitating
access to knowledge and culture more implicitly by enabling lending in the digital domain,
provided that the lending system has characteristics similar to traditional lending.1508
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No commercial purpose
Connected to acting as a public service is the view that libraries, to qualify for a privileged
position, may not pursue a commercial purpose. The phrase of “not for direct or indirect
economic or commercial advantage” is one of the most discussed concepts in the legislative
history of the Rental and Lending Rights Directive.1509 Does it refer to actors or activities –
and can the two even be separated? Especially references such as ‘acting for commercial
advantage’ show this intrinsic link.1510 This section thus assesses the meaning of noncommerciality in light of the assessment framework, also in the context of digitization
projects, where new, private actors can form partnerships with public actors.
There are many indications for the ‘non-commercial’-criterion targeting activities. First,
according to the proposal for the Rental and Lending Rights Directive, the wording of which
would be changed later as a compromise but arguably still reflected the initial reasoning1511,
lending includes “acts of making available for use which do not serve ‘direct profit-making
purposes’”. It means that libraries do “not directly follow their own economic interests” with
these activities as opposed to rental.1512 That conclusion does not change if libraries charge a
fee to cover their administrative costs.1513 What counts, is that libraries may not act as
businesses, to prevent unjustified competition with right holders. Also the current definition
of “lending” hints at a focus on the activity, since it covers “making available for use […] and
not for a direct or indirect economic or commercial advantage, when it is made through
establishments which are accessible to the public”.1514 It must be admitted that the last part of
the definition makes “lending” in the legal sense conditional on the presence of a certain
actor. Still, copyright scholars conclude that “solely the kind of activity matters, and not the
legal structure” of the organization: “[n]otably, it is irrelevant whether rental is exercised by
non-profit associations, private video clubs, or public enterprises”. 1515 As the European
Commission concluded, insofar as an “activity is comparable to that of public libraries, there
is no reason for different treatment”.1516
Second, the same phrase of “not for direct or indirect economic or commercial advantage” is
adopted in the Copyright Directive, but not addressed in the explanation of Article 5(2)(c).1517
The explanation that is provided in the recitals regards the “exception or limitation for noncommercial educational and scientific research purposes”.1518 The principles are therefore
likely to apply to the library exceptions in an analogous fashion, where it is stated that the
non-commercial character should be determined by the activity as such and not by the
organizational form or funding of the actor. The Green Paper of 2008 confirms that the
exception in Article 5(2)(c) only covers “acts” which are not for direct or indirect economic
and commercial advantage. At the same time, it is stated that the activities of private entities
“such as search engines” are not covered, as the exception is limited to “publicly accessible

1509

Walter & Von Lewinski (eds.) 2010, p. 263.
Cf. European Commission 1991b, p. 34.
1511
Walter & Von Lewinski (eds.) 2010, p. 265.
1512
European Commission 1991b, p. 33-34.
1513
Rental and Lending Rights Directive, Recital 11.
1514
Rental and Lending Rights Directive, Article 2(1)(b).
1515
Walter & Von Lewinski (eds.) 2010, p. 265.
1516
European Commission 1991b, p. 33-34.
1517
European Commission 1997, p. 31; Walter & Von Lewinski (eds.) 2010, p. 1036.
1518
Copyright Directive, Recital 42.
1510

~ 210 ~

Chapter 3 – The EU
libraries”.1519 It seems that the character of an entity in this sense does play a role in
determining the applicable legal treatment.
Further, while the ‘non-commercial’-criterion is not indicative of traditional or evolving
library purposes, the reference to search engines and the preference of libraries over such
actors can be seen as traditional, even if new actors in the digital networked environment are
recognized. Contrary to the delineation choice of the Green Paper however, Suthersahnen and
Frabboni argue with regard to the Orphan Works Directive that its regime could potentially
apply to both private and public institutions since there is “no criterion as to the nature or
constitution of the institution”.1520 Instead, they argue that the directive’s focus is on the “nonprofit and/or non-commercial usage”.1521 Then, the directive still seems to focus on activities.
However, various of the directives appear to give clues that the actors should be noncommercial. According to Bechtold, a common feature of the institutions, including libraries,
which are privileged under the Copyright Directive, is their “non-profit purpose”1522, which
seems to target the actor. As he goes on, these institutions have “scientific and/or educational
goals”1523, which sets a commercial character against more public service oriented purposes.
In the same sense, Walter and Von Lewinski argue that “all institutions” targeted by Article
5(2)(c) of the Copyright Directive must “not be for direct or indirect commercial
advantage”.1524 That provision could be read in an ambiguous way, providing an exception in
respect of specific acts of reproduction made by publicly accessible libraries, educational
establishments or museums, or by archives, which are not for direct or indirect economic or
commercial advantage”.1525 The question is whether ‘which’ refers to the actors or the
reproduction acts. Recital 40 seems to offer the answer, indicating that “certain non-profit
making establishments” are targeted.
It can be concluded that actors are closely linked to their activities, but it may still be useful to
distinguish between the two. An example by Walter and Lewinski is the following. They
suggest that even libraries in profit-making organizations might qualify for an exception
under the Copyright Directive, provided that the specific function in question has no profitpurpose, although this could still amount to indirect commercial advantage.1526 More recently,
the Orphan Works Directive offers an example of the relationship between actors and
activities. Guibault notes that “the institutions listed in the Orphan Works Directive are not
restricted by their non-profit purpose”, but may use orphan works in fulfillment of their public
interest missions.1527 That directive even allows for partnerships with private actors, meaning
that commercial partners can give technical and financial assistance. The agreements cannot
impose restrictions on the beneficiaries’ use of the works, and it is “very clear” that the
commercial partner should not be granted any rights of use or control over the orphan
works.1528 Thus, the non-commercial character of the use in combination with the library’s
public task are the cornerstones of the orphan works arrangement.1529 Though it may be
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difficult to establish whether the use is for ‘public interest missions’, or use for the
“generation of revenues”1530, the latter is not excluded per se as it may form an incentive for
digitization, but the cost recovery should serve aims related to the public interest mission, for
instance, to cover the costs of digitization and making available to the public.1531 This ties in
with the earlier observation that privileged institutions do not act for their own advantage.
According to Guibault, the relevant provision on generating revenues should be read in
conjunction with the Public Sector Information Directive, which similarly provides that
libraries may “charge above marginal costs in order not to hinder their normal running”, but
this may not exceed “the cost of collection, production, reproduction, dissemination,
preservation and rights clearance”.1532
In conclusion then, to underline the connection between the library’s mission and noncommercial character, the not-for-profit-criterion is held to influence the “public interest
dimension” of libraries.1533 As long as non-commercial uses are made of copyrighted works,
public-private partnerships in the context of digitization appear to be justified.
4.4.2.3 Conclusion
The discussion of the library’s purpose under EU copyright law learns that both legislator and
courts keep valuing access-related public services, also beyond a traditional manifestation. In
the case of the legislator however, this recognition of digital purposes has not always
translated explicitly in the relevant legal framework. On the other hand, even implicit
recognition can be a justification for the library’s legal treatment. This is also visible with
regard to the concept of a public task: if an entity’s activities constitute a public service, the
EU copyright legislator both finds a privileged position justified, and imposes it as a criterion
for eligibility. Eligible entities then act in the public interest rather than for their own
commercial interests.
In specific contexts, such as that of orphan works, the library’s disseminative purposes
amount to a public task, which steers the scope of permitted uses, such as digital
dissemination. It seems that the library’s traditional mission is still deemed relevant in the
digital domain, such as disseminative, cultural and educational purposes in disadvantaged
areas. The aim is then to create equal opportunities for access to culture, inclusion and selfdevelopment in the digital age. What counts is to what extent the modern manifestation of
such purposes can be legally accommodated.
4.4.3 How EU copyright law facilitates the ‘library’s’ operationalizing functions
The third part of the framework-based analysis focuses on the functions which operationalize
the library’s mission. As explained, libraries fulfil both organizing and operationalizing
functions. The analysis zooms in on the latter, which have been summarized as preservation
and access (consultation, lending and copying). The question is to what extent the EU acquis
facilitates those functions: are the acts involved in each function covered, and what limiting
conditions determine their permitted scope? In other words, how does EU copyright law strike
a balance between the interests at stake?
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This balancing act is what Advocate General Szpunar has called the “chief dilemma” in
copyright law, namely to reconcile author protection with “universal, unrestricted access to
culture”. In his view, this dilemma is reflected in Article 27 of the Universal Declaration of
Human Rights, and it is the legislator who must maintain the balance, for instance by
establishing certain exceptions to copyright.1534 The library exceptions are one option. As the
chart below shows, EU copyright law regulates some functions with a specific exception (x):
Specific exception
for:

Preservation

Consultation

Lending

Copying

art. 5(2)(c)
Copyright
Directive may
apply
[note: x in DSM
proposal]

x
art. 5(3)(n)
Copyright Directive

x
Rental and Lending
Rights Directive

x
art. 5(2)(c)
Copyright
Directive; also,
general exceptions
of arts 5(2)(a),(b)
may apply

Copyright law:

EU

The analysis will once more focus on the traditional or evolving dichotomy, especially since
it has been argued that the two exceptions in the Copyright Directive exhibit “a blatant
discrimination of digital libraries”.1535 In turn, the recitals of the Copyright Directive itself
express the intention that copyright law should be adapted and supplemented in light of
technological developments.1536 The question is how that is reflected in the current library
exceptions and whether the rationales of the delineation choices are still valid. As an
introduction to the functional assessment, this section discusses the rules of interpretation of
exceptions in EU copyright law, as well as how legislative discussions on the scope of the
library exceptions continued after the Copyright Directive was adopted.
Rules of interpretation and effectiveness of exceptions
As a general principle, copyright exceptions at the EU level used to be construed strictly.
This “traditional dogma” is the starting point in many cases before the ECJ.1537 For instance,
in Infopaq, the ECJ stated that “according to settled case-law, the provisions of a directive
which derogate from a general principle established by that directive must be interpreted
strictly […]”.1538 According to Strowel, this interpretation rule restricts the potential space for
“extending the exceptions and for updating them with a view to the digital uses”.1539
However, the ECJ is departing from the doctrine of strict interpretation, for instance in cases
involving fundamental rights. Denoting exceptions and limitations as a “crucial element of
any copyright system”, the European Copyright Society expressed support for this “purposive,
rather than a systematically restrictive interpretation”.1540 It would safeguard that exceptions
secure values such as freedom of expression and the public interest in cultural participation
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not only in theory; the interests of both creators and users, hence protection and access, should
also in practice be balanced in light of an exception’s objective.1541
In case law, this approach is concretized by the ECJ’s recognition that an exception’s
effectiveness must be safeguarded, meaning that the interpretation must achieve the
exception’s objective. That objective could for example lie in ensuring “a fair balance
between the rights and interests of right holders, on the one hand, and of users of protected
works who wish to avail themselves of […] new technologies, on the other”. 1542 This
teleological consideration is regarded as “by far the most liberal approach that the European
case law has adopted regarding the exceptions”, implying that exceptions must be seen as a
“means to the end they pursue” that could be adapted to new realities.1543
With regard to the library exceptions, the ECJheld in Darmstadt that the aim of Article
5(3)(n) Copyright Directive, namely fostering research and study via the dissemination of
knowledge, requires that libraries can digitize works for purposes of making them available in
terminals on their premises.1544 The ECJ thus moves beyond the principle of strict
interpretation, in favor of effectiveness, while ensuring that all interests are taken into
account. The AG in VOB/Leenrecht on e-lending even took a dynamic interpretation.1545 As
Sganga phrases it, in both cases ECJ “intervenes on the framework of exceptions and
limitations to EU copyright law with a forward-looking, adaptive interpretation of existing
rules inspired by public interest goals”. In this respect, she observes an interpretative trend
which counterbalances the strict reading of exceptions.1546 According to Panezi, the ECJ even
took on the role of “policy maker[s]”, interpreting copyright law in a way that “would take
into account the potentials of digitization as well as the future of digital libraries”.1547
Prelude: the aftermath of the Copyright Directive
The history of the EU library privilege’s previously in this case study ended with the adoption
of the Copyright Directive in 2001. Its adoption was however not the end of the difficulties
surrounding library functioning. On the contrary: the directive was finally adopted after years
of heated debates, but the library exceptions have since been perceived as limited and
unclear.1548 For example, in the ‘i2010: Digital Libraries’ communication (2005), the
European Commission itself identified legal issues posed by digitization, online accessibility
and digital preservation of cultural heritage.1549 Among others, these could be traced to the
non-mandatory character of the exceptions in the Copyright Directive, leading to different
implementations of the library exceptions, as well as to the limited space provided for the use
of digital copies.1550 As the European Commission indicated, only public domain materials
could unquestionably be made available online without right holder permission; copyright
legislation would require changes or contractual arrangements for copyrighted works to be
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used in the same way.1551 That would benefit ongoing digitization efforts, for which the i2010
communication provided the background, namely the European Commission’s own digital
library project, Europeana, ultimately launched in 2008, with the aim of making “Europe’s
cultural and scientific heritage accessible to all on the internet” in an “easier and more
interesting” way. It was a response to the Google Book Search project originating in the
US.1552 Around the same time, Commissioner for Information Society and Media Reding
stressed the “fundamental role” of libraries in the information society in organizing access and
making it equally accessible to all, which would be facilitated by bringing cultural heritage
online. While the internet was seen as an opportunity to meet that end, as it would enable a
network of digital libraries in a “common information space”, copyright was again identified
as a challenge for the online availability of cultural information.1553
Following Europeana’s launch, the European Commission kept initiating dialog on the
dissemination of knowledge in the online environment and the role of copyright in the
knowledge economy. Its Green Paper of 2008 aimed to foster “debate on how knowledge for
research, science and education can best be disseminated in the online environment”. 1554
Ranging library exceptions among the most relevant for the dissemination of knowledge, it
was however noted that Member State implementations were not always clear. The paper
identified “two core issues” with regard to libraries: “the production of digital copies of
materials held in the libraries’ collections” and “the electronic delivery of these copies to
users”.1555 According to the European Commission, “existing copyright laws have
traditionally attempted to strike a balance between ensuring a reward for past creation and
investment and the future dissemination of knowledge products by introducing a list of
exceptions and limitations to allow for certain, specific activities that pertain to [...] the
activities of libraries [...].”1556 While this may have been the case for ‘analog’ library acts, the
question central to the functional assessment is whether the existing copyright law takes all
interests in the digital reality into account in a sufficiently balanced way. This is still subject
to discussion, demonstrated by the current copyright reform at the EU level. The reform was
preceded by many policy documents and consultations, which inform this case study.1557
4.4.3.1 Preservation
Preservation denotes the different stages of care for cultural materials and carriers. Currently,
preservation practices of libraries concern both analog and digital formats, so copyrightrestricted acts are likely involved. These may be exempted under Article 5(2)(c) of the
Copyright Directive as “specific acts of reproduction”.1558 This section assesses to what extent
that is the case for both traditional and evolving forms of preservation.
Article 5(2)(c) reflects the previous discussions on the library’s institutional organization and
purposes under EU copyright law insofar as it targets “publicly accessible libraries” which are
not for “direct or indirect economic or commercial advantage”. Thus, the beneficiaries are
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institutions acting as a public service. The public interest of long-term accessibility of cultural
heritage may be an example.
Implications of “specific” acts of reproduction in physical and digital domain
Article 5(2)(c) merely prescribes that Member States may provide for exceptions to the
reproduction right “in respect of specific acts of reproduction made by publicly accessible
libraries”. It does not reveal a traditional or evolving perspective, but implies that the
provision is technology-neutral, covering all kinds of works in both analog and digital
formats, hence offering space for the evolving dimension of preservation. An example is that
books are scanned before they can be digitized1559, implying the reproduction right.
Even if both traditional and digital preservation thus seem covered, the “specific acts”-phrase
raises at least two questions regarding the exception’s scope. First, what acts were envisaged
precisely? Lacking further explanation in the provision itself, legislative history offers
examples of acts which did not make it into the final text of the directive. Indeed, the scope of
Article 5(2)(c) has changed throughout the Copyright Directive’s drafting process due to
compromises. As Guibault notes, the European Commission had to find solutions that all
Member States could support.1560 Member State opinions were divided on the desirability and
scope of the exception for (in the then wording) “specific acts of reproduction made for
archiving or conservation by establishments which are not for direct or indirect economic or
commercial advantage, such as in particular libraries […]”.1561 The French representatives
found this exception “too broad”, contending that the covered activities could be subject to
licenses.1562 The Danish delegation proposed to change the language of Article 5(2)(c) in
“archival purposes or preservation”, but eleven other countries made reservations, including
Germany and The Netherlands.1563 They considered such a phrase “too restrictive”, arguing
for its deletion. The European Commission initially found that the phrase indicating these
functions was necessary to maintain the “balance of interests between users and rightholders”,
since the reference to “publicly accessible” was deleted, though, as we know now, re-added.
Amidst the discussions on the exact wording, the European Commission stated its
clarification that the exception in any case covered both analog and digital reproduction,1564
hence evolving preservation practices were recognized and facilitated.
Second, contrary to other exceptions in Article 5 of the Copyright Directive, Article 5(2)(c)
does not apply simply to “reproductions”, but to ´specific acts of reproduction”.1565 On the
one hand, Xalabarder argues that the provision does not contain restrictions “as to specific
purposes of the use”.1566 On the other, in my view, it is not a blanket provision: only to the
extent reproduction activities are “specific”, they may be withdrawn from the scope of the
exclusive reproduction right, but what does this mean? The term is not traditional or evolving
as such. One indication is that the exception is limited to “certain special cases”, but this is
still vague.1567 According to scholars, the acts to be exempted must be “precisely

1559

Cf. European Commission 2008, p. 9. Only databases are not covered; see Article 1(2) Copyright Directive.
Guibault 2008; Guibault 2012, p. 67.
1561
Council of the European Union 1999, p. 19.
1562
Council of the European Union 1999, p. 19.
1563
Council of the European Union 1999, p. 19, 19.
1564
Council of the European Union 1999, p. 19.
1565
Bechtold 2016, p. 462; cf. also European Commission 2007, p. 5.
1566
Xalabarder 2010, p. 239.
1567
Copyright Directive, Recital 40.
1560

~ 216 ~

Chapter 3 – The EU
described”.1568 The first proposal of this exception only explained that Member States may
not exempt all acts of reproduction.1569 The European Commission later elaborated that
envisaged acts include “those necessary for the preservation of works contained in the
libraries’ catalogues”.1570 Indeed, proposals for the exception had covered the possibilities of
archiving, conservation and documentation, which did not make it to the final directive.1571
Instead, the general reference to the library’s “disseminative purposes” colors the
exception.1572 These purposes should be facilitated by the copyright regime, via exceptions or
balanced licenses.1573 Presumably, with regard to preservation, dissemination would foster
long-term accessibility. Other specific cases could be educational and scientific purposes,1574
or those acts necessary to ensure the use of the works via dedicated terminals. This reasoning
in Darmstadt was limited to individual works and did not permit the digitization of entire
collections.1575 In sum, Article 5(2)(c) applies to preservation as an umbrella notion for
various related acts as discussed in Chapter 2, including digital ones.
The exclusion of a list of examples of “specific acts” makes the provision a flexible tool that
can extend to multiple not-for-profit uses.1576 Given this discretion for Member States,
Hugenholtz and Senftleben call Article 5(2)(c) an example of a “prototype for national law
making rather than [a] precisely circumscribed exception[s] with no inherent flexibility”. 1577
Indeed, Article 5(2)(c) is not very detailed.1578 It does not expressly point at traditional or
evolving acts of preservation. There is no remuneration obligation in the provision itself, but
Member States may impose it “where appropriate”.1579 Probably, the European legislator did
initially not foresee possible harm to right holder interests resulting from such specific acts of
reproduction as this would not cover large scale copying activities. And, contrary to other
exceptions, Article 5(2)(c) does not require the use of works from the collection. It is not
entirely clear why this condition is lacking here. Perhaps, it can be read in the required
specificity. The European Commission’s report on the application of the Copyright Directive
(2007) links the possibility of reproduction for specific cases to acts necessary for
preservation of works from the library’s catalogues, an observation reiterated in the Green
Paper of 2008.1580 The implied presence of a collection-condition could further derive from
the non-commercial character of the privileged acts. In Torremans’ view, preservation would
not only constitute a ‘specific case’, “there would also be no direct or indirect economic or
commercial advantage in the preservation and archiving of works that were already in the
collection of the library […]”.1581 In other words, the use of works outside the collection to
make a preservation copy for a library’s catalogue would lead to unjustified reproduction.
Article 5(2)(c) leaves open a number of questions, which evoke right holder and scholarly
concerns, especially given the nature of digital reproductions. A first example is that the
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exception would not contain restrictions “as to nature and extent of works”.1582 Put
differently, the exception does not make clear how many copies may be made and when,
while the preservation of digital works will inherently involve more than one copy, in case the
work has to be converted into another format, or if back-up copies are held in various places.
In addition, the digital work can suddenly be beyond repair without visible indications. Are
preventive preservation acts allowed? And in the case of born-digital works, institutional
users indicated that the exception does not enable them to make back-up copies of content that
they “subscribe” to1583, as this content would not belong to their collections. Another view is
however that copyright law allowing “only a pre-defined number of digital copies” could also
negatively affect digitization efforts, when copies become obsolete and cannot be transferred
legally to new formats.1584 Instead therefore, Ricolfi argues for an “open-ended number of
digital copies”. As Article 5(2)(c) does not “set a ceiling” to the number of digital copies
allowed, it would allow migration for preservation purposes.1585 Member States thus have
discretion to be as restrictive or flexible as they want within the legal boundaries. They can
still set a fixed number of permitted copies.1586 Institutional users are concerned about
national limitations on the number of copies or prohibitions of format shifting.1587
The European Commission is aware of the vagueness of the library exception, calling it one
of the core issues of the current copyright framework.1588 Member States are recommended to
adopt legislation “allowing multiple copying and migration of digital cultural material by
public institutions for preservation purposes”.1589 According to Torremans, “despite its
limitations”, this makes Article 5(2)(c) an “enabling provision”, allowing Member States to
add detail on format shifting and multiple copying issues, “even if a harmonised European
framework would have been preferable”.1590 In my view, it is the specificity-criterion which
already denotes that reproductions cannot be unlimited, but should be proportionate in relation
to the purpose pursued. However, this could be made more explicit. It is what the European
Commission proposes in its Digital Single Market Directive (2016). Preservation is one of its
areas of “intervention” to “guarantee the legality of certain types of uses in these fields,
including across borders”.1591 More concretely, the Commission aims to support libraries’
preservation efforts, proposing a mandatory exception to allow cultural heritage institutions to
reproduce works from their collections “to the extent necessary” for preservation purposes.1592
Such reproductions may be made with any “appropriate preservation tool, means or
technology, in the required number and at any point in the life of a work or of other subjectmatter to the extent required” for preservation purposes only.1593 First reactions to the
proposal indicate that this meets the needs of cultural heritage institutions.1594
A second example of an open issue in Article 5(2)(c) is that the exception has in principle “no
cross-border effect”, but depends on national implementations. As the institutional responses
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to the EU copyright consultation indicate, “digitization projects across countries” may be
negatively impacted by the limited level of harmonization of the current exception. They
argue in favor of making the exception mandatory, but publishers oppose this, instead
emphasizing the role of licensing solutions and voluntary cooperation.1595 As Ricolfi writes,
the institutions of Member States which do not allow for digital copies would be “cut off”
from participation in “pan-European digitization projects”.1596
And a third issue that is not addressed, is that of partnerships with commercial entities for
digitization initiatives. According to institutional users, the fact that only acts carried out
without direct or indirect commercial advantage are covered is “too broad and potentially
problematic”. They indicate that cooperation with such entities could be useful for
preservation projects.1597 In general, as discussed, the European Commission ruled out the
possibility that “private entities” who are involved in large scale digitization efforts next to
libraries, such as Google, could benefit from the exception of Article 5(2)(c).1598 However,
though the Orphan Works Directive targets the same beneficiaries, it acknowledges that
contractual arrangements may foster digitization. Ccertain uses of orphan works may
therefore involve agreements with commercial partners for the digitization and making
available, as long as this use contributes to a public interest mission and does not generate
revenues or provide the commercial party control over the use.1599
Lastly, while Article 5(2)(c) is often association with preservation, the purposes pursued by its
beneficiaries may go further, but is that allowed under this provision? Institutional users
indicate that their intentions with the reproduction of works from their collections do not
solely regard preservation – they want to be able to make the works “more easily searchable
or available across digital networks including across research platforms and infrastructures”.
Therefore, they find the prevailing interpretation’s focus on preservation “too narrow”.1600 To
what extent is delivery of reproductions excluded?
No “online delivery” of preservation copies
The library exception which allows for preservation copies does not automatically permit
their dissemination. What are the rationales of this legislative choice in EU copyright law and
to what extent can libraries make the works available to their users under this exception?
The fact that delivery is at first sight excluded from Article 5(2)(c) stems from delineation
reasons. First, in the proposal for the Copyright Directive, the European Commission pointed
at the “economic impact at stake” to explain that an exception for uses of communication to
the public was not justified at that time. Examples of such uses were “the making available of
a work or other subject matter by a library or an equivalent institution from a server to users
on-line” and “making available via a library home page”, which, in view of the Commission,
would require a license instead of falling within a “permitted exception”. Another solution
would risk conflicting with the “normal exploitation of protected material online” and
“unreasonably prejudice the legitimate interests of right holders”, since the library’s making
available activities could be “in competition with commercial on-line deliveries”, irrespective
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of the type of material involved.1601 Second, as this explanation makes clear, an exception has
been provided from the outset to the reproduction right, meaning that delivery is outside the
scope.1602 Even in light of recent case law, the argument that dissemination is necessary to
effectuate the exception for specific acts of reproduction would presumably not be upheld.
The fact that libraries can only reproduce but not communicate the result to the public led
Xalabarder to conclude that “digital libraries tend to be discriminated” under EU copyright
law.1603 The issue of remote access to preservation copies is not discussed in the proposed
Digital Single Market Directive, which focuses on preservation only.1604
This ‘gap’ in the European Commission’s latest harmonization efforts is somewhat surprising.
As observed previously, in the years after the adoption of the Copyright Directive, the
European Commission identified two core issues relating to libraries and copyright: the
production of digital copies of materials in libraries’ collections and the “electronic delivery
of these copies to users”.1605 As one of the thorniest issues of EU copyright law, it remained
on the policy agenda, but there is no legislative solution yet, other than for closed networks or
in specific contexts such as orphan works. In that respect, digitization and online access are
the specific goals of the Orphan Works Directive.
Conclusion
The optional exception of Article 5(2)(c) Copyright Directive privileges “specific acts of
reproduction” by “publicly accessible libraries” which are not for “direct or indirect economic
or commercial advantage”. In view of the provision’s drafting history, such specific acts may
pertain to preservation. Given the non-commerciality criterion, it is uncertain whether
digitization initiatives might be undertaken in partnerships with commercial actors. Another
unclear point is whether a work of an institution’s collection must be used, which may be
implied in the specificity criterion. The provision’s technology-neutral character further
suggests that works in all kinds of format may be covered. Furthermore, the different facets of
the library’s preservation function appear to be enabled under European copyright law, in an
analog as well as a digital sense. Irrespective of the concrete form, Article 5(2)(c) does not
oblige Member States to impose a remuneration requirement, but they are allowed to do so.
The scope of the exception therefore depends on the national legislators’ implementation
choices. Something that is in any case prohibited expressly is the dissemination of
preservation copies, even though libraries indicate that they want to make the works more
easily searchable or available over digital networks.
In sum, EU copyright law facilitates the preservation function to a large degree. The
advantage of the Article 5(2)(c) stems from its flexibility. On the other hand however, some
open questions as to the exact conditions remain, potentially leading to legal uncertainty.
4.4.3.2 Access
The second main function operationalizing the library’s purpose is ‘access’, concretized
access with three functions: consultation, lending and copying. To what extent does EU
copyright law facilitate the acts involved in each function in a traditional or evolving way, and
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under what limiting conditions? Whereas consultation and lending are regulated by a specific
exception, copying can be based on general exceptions.
a. Consultation
Libraries enable various forms of consultation, exposing their users to a wide information
offering. Traditional consultation in the reading room, involving tangible materials, is enabled
by the exhaustion doctrine under EU copyright law, meaning that right holders can no longer
assert control over the further distribution of exemplars of a work they have put on the
market. Libraries can thus offer these exemplars on their stacks. By contrast, more modern
forms of consultation, such as browsing materials on library computers and remote
consultation, are more likely to constitute a reserved act, such as communication to the public.
This section inquires to what extent evolving consultation is possible from an EU perspective.
The relevant provision is Article 5(3)(n) Copyright Directive, an exception to the exclusive
rights of reproduction and making available which may be extended to the right of
distribution.1606 Since it provides conditions for on-the-spot consultation, it is in practice
mostly an exception to the communication right, even though Walter and Von Lewinski
remark that the communication to the public right regards “communication to remote places”,
while the exception is confined to making available via dedicated terminals. An exception in
this regard would strictly speaking not have been necessary, but at the time of drafting,
Member States apparently understood the right to include successive, and not only
simultaneous acts of communication to the public.1607
Article 5(3)(n) reflects similaritie with previous parts of this case study. For instance, the
beneficiaries are similar to Article 5(2)(c) Copyright Directive: “publicly accessible libraries
[…] which are not for direct or indirect economic or commercial advantage”. The previous
discussions on public accessibility and non-commerciality equally apply here. The same goes
for the research and private study purposes, which are linked to the library’s educational
mission. As a concrete condition in the exception, these purposes might be intended to
distinguish from commercial purposes, or impact the type of works which are made available
in the terminals.1608 The notion of ‘collection’ has already been discussed as well. It is an
explicit criterion in Article 5(3)(n): the work that is made available must be contained in the
library’s collections. The reason is arguably to limit the works that libraries can make
available, but the drafting history does not elaborate on it. This section focuses on the
implications of the relevant conditions for the consultation function.
Article 5(3)(n) was not part of the European Commission’s initial proposal for a directive: it
was one of the “additional, narrowly-defined exceptions to accommodate requests from
Member States”, who wanted to maintain the existing exceptions in their copyright laws.1609
The criterion of dedicated terminals on the library’s premises has traditional connotations, but
was recently regarded as part of an ancillary right of digitization. Further, the earlier
discussion of ‘premises’ as a library characteristic should be kept in mind. Next, this section
explains the meaning of the requirement that a work may not be “subject to purchase of
licensing terms”, a phrase which gains in importance in the digital domain.
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Digitization to make available on “dedicated terminals on the premises”
Consultation under Article 5(3)(n) is restricted to dedicated terminals on the library’s
premises. It remains a remarkable feature given the Copyright Directive’s objectives to adapt
the framework of exclusive rights and exceptions to technological developments: on the one
hand, the limitation to ‘terminals’ and ‘premises’ obviously evokes traditional connotations;
on the other, the involvement of digital works suggests the evolving side of consultation.
As to the traditional connotations, the exception targets libraries which function as a physical
place. Article 5(3)(n) does not specify whether libraries must designate special areas or
computers for consultation uses. Some authors argue that this is the case.1610 The rationale
might be to limit a terminal’s functionality to consultation and prevent options for
downloading and printing. It makes the permitted uses comparable to “traditional analogue
uses of books and other reading material on the spot”.1611 Given this feature, the exception has
been called “extremely narrow”, among others since it “excludes any access via an extranet or
other protected network connection that users can access at a distance”. 1612 Given the
substance of the on-site consultation exception, the prohibition of online delivery in Recital
40 need not apply here. Article 5(3)(n) does not extend to online delivery, since the exception
is targeted at reproduction only and not at delivery to the public. It is furthermore aimed at
dedicated terminals at the premises, an inherent feature of which is that they serve
“individual” users, meaning that they do not facilitate online access, even though the
provision is an exception to the communication right. A different emphasis appears in the
European Commission’s Green Paper of 2008. The paper notes that Article 5(3)(n) is
confined to the library’s premises, stating that “this exception would arguably not cover
electronic delivery of documents to end users at a distance” in light of Recital 40.1613 In
conjunction with Recital 44, the scope of some exceptions might be limited given their
increased impact in the new electronic environment. This view was reiterated at later
occasions. It was stressed that, in general, the current exceptions do not allow libraries to
make “digitized works available online on the internet, even for non-commercial purposes.
The act of making these works available online beyond the library premises is not possible
without the risk of incurring liability for infringing copyright”.1614
So far, the wording and practical reach of the exception strongly lean to the traditional
consultation, but in my view, there are evolving signs as well, both from a conceptual point of
view and emerging in case law. As explained, conceptually seen, ‘dedicated terminals’ offer
access to digital works, hence are a bridge between the library’s centrally located physical
infrastructure and its digital, structural infrastructure. In this sense, it might be a manifestation
of the EU legislator’s intention to provide for a ‘controllable environment’ to make works
available in view of the potentially increased impact of exceptions in the digital domain.
Digital consultation is thus allowed, since access is offered to works in a digital environment,
but not via the internet. The fact that the proposals for a Digital Single Market Directive
(2016) recognize that libraries want to “provide online access, including across borders, to
out-of-commerce works contained in their catalogs” does not automatically change this: the
proposal does not provide an exception, but a licensing solution.1615
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Especially in recent case law therefore, concrete steps are taken to accommodate digital
library activities such as digitization, though, admittedly, with the necessary reservations: the
Darmstadt-case spurred the widely cited conclusion that the decision allowed libraries to
‘digitize’. Though the question had been for a longer time whether libraries were allowed to
digitize under the current legal framework – libraries indicated that, in their view, this
question should be answered affirmatively1616 – the ECJ now specified the circumstances in
which digitization would be legally permitted. In my view, this case has set in a trend of
offering concrete interpretative space to accommodate digital access under the existing library
privilege. The ECJ recognized “dissemination of knowledge”, including via digital means, as
the library’s “core mission”.1617 It was one of the grounds for the court to find that the
exception should be effective. Under certain conditions, libraries should thus be able to
digitize works from their collections if that was necessary to make them available in the
terminals. In other words, works may need to be digitized before they can be made accessible.
Though Article 5(3)(n) effectively constitutes an exception to the making available right,
reproduction may be involved to effectuate the exception in practice. Making a leap to Article
5(2)(c), the court regards this as an ‘ancillary right’, digitization being considered as a
“specific act of reproduction” to enable the use in terminals.1618 As Loewenheim puts it,
another conclusion would render the exception “toothless”. In his view, the ECJ’s
clarification in this regard has been welcomed given the establishment of the ancillary
competence for libraries to digitize works.1619 Dreier is more critical: in his view, digitization
was not only an ancillary competence of Article 5(3)(n), but could already be grounded on
Article 5(2)(c).1620 In addition, in my view, the question is whether the ancillary rights
reasoning was even necessary, given the fact that Article 5(3)(n) itself may be utilized as an
exception to the reproduction right as well.1621 However, given the focus of the exception on
communication via terminals, the EU legislator had not explicitly foreseen in this possibility.
As the ECJ observes, Article 5(3)(n) limits the use of works to their communication or
making available.1622 Member States may not go further. The advantage of the ruling is that,
due to the ECJ’s confirmation, they may now enact a digitization ‘right’ for libraries.
Yet, at the same time, the ECJ’s finding evokes uncertainty in various respects. First, the case
demonstrates the “interdependence” of the exceptions in Article 5 of the Copyright Directive,
especially in the digital domain. As Rosati observes, this linkage might be problematic given
the optional nature of most exceptions, including the two that target libraries. If Member
States have discretionary competence to determine the “actual shape and scope” of these
exceptions in their national copyright laws, the question is how effective an exception for onsite consultation via terminals would be if a Member State has not implemented Article
5(2)(c) as well.1623 For in that case, the ancillary rights reasoning will not hold. In my view, if
only Article 5(2)(c) was converted, an argument could still be made that digitization would be
allowed as a “specific act of reproduction”, but then the difficulty would be to establish the
specificity of the digitization, if not for communication via terminals. The question is then
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whether a system of optional exceptions still makes sense if their effectiveness in the digital
networked environment depends on other exceptions.1624
A second question regards the implications of the ECJ’s choice of vocabulary, speaking of an
ancillary ‘right’ of digitization rather than of an exception. Some scholars maintain that the
practical implications are not known yet; others find the terminology “quite impressive”,
clearly strengthening the library’s position, especially in light of the non-obligatory list of
exceptions.1625 As Linklater observes, the use of the term ‘right’ could be a “slip of the pen”,
influenced by the phrasing of the question by the referring court, but it appears three times in
the judgment, indicating a “more significant impact”.1626 She argues that the ancillary rights
reasoning is not limited to Article 5(3)(n) due to the way the ECJ has crafted this argument,
making digitization more than just a “necessity for this particular situation”.1627
A third question regarding the implications of the ‘digitization right’ is how it relates to the
Memorandum of Understanding on ‘Key Principles on the Digitisation and Making Available
of Out-of-Commerce Works’ (2011). The Memorandum states that “rightholders shall always
have the first option to digitise and make available an out-of-commerce work”.1628 It is not
clear how this impacts the library’s digitization possibilities pursuant to the Darmstadtdecision. Admittedly, this regards a specific category of works, namely those which are no
longer commercially available, while the ECJ’s ruling covers copyrighted works generally.
Fourth, various commentators observe that the Darmstadt-case might serve as a “first step”
towards enabling large mass digitization projects, potentially facilitating the development of a
global, digital library in the long term.1629 That seems to be too enthusiastic a conclusion in
light of what the ruling actually states. Prior to the ECJ’s decision, the AG had argued that
none of the Copyright Directive’s library exceptions permit the scope of ‘specific acts of
reproduction’ to be extended to the “general digitization of a collection”. Digitization was
thus deemed “limited to individual ‘works and other subject-matter’”.1630 According to
Panezi, the position of the AG is too narrow, and moreover, not followed by the ECJ.1631 In
my view however, the ECJ does indicate that “as a general rule, the establishments in question
may not digitise their entire collections” due to the specificity criterion.1632 According to
Beunen, the ECJ does not really explain why the digitization of entire collections would “as a
general rule” not be ‘necessary’ in the context of digitization projects. Though creating
digitization possibilities for libraries, the ECJ’s ruling also leads to uncertainty: what is the
quantitative boundary? At what point does digitization become too much?1633
Another issue that remains unaddressed is that of online access to the digitized works,
evoking scholarly critique on the “outdated focus of the decision on reproduction and not
touching the far more relevant issue of remote access”.1634 This does not change the
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conclusion that the ruling confirms the library’s role in the digital networked environment,
and underlines that the required functions must be facilitated. The ECJ seems to make an even
stronger case in this regard than the AG. Although only on-site access is facilitated, the focus
lies on the digital dimension of the library’s functions rather than on a traditional
understanding of libraries, and therefore, in my view, demonstrates a more evolving view on
libraries than displayed in the Copyright Directive. Still, the question is whether the exception
even applies in concrete cases, given its other conditions.
“Not subject to purchase or licensing terms”
For Article 5(3)(n) to be successfully invoked, works may not be “subject to purchase or
licensing terms”. It seems to be a remnant from a proposal in the Copyright Directive’s
drafting process, which provided that “no contractual measures may conflict with the
exceptions or limitations incorporated into national law pursuant Article 5”. The Council
rejected this proposal.1635 Instead, Article 5(3)(n) now contains the condition on purchase or
licensing terms which seems to be the opposite and has been described as a “default” rather
than an “imperative” rule, meaning that parties may depart from it. In practice, it makes
libraries and their patrons dependent on rights holders.1636
The meaning of the condition has given rise to debate: when is a work “subject to purchase or
licensing terms”? Two main viewpoints surface in the literature preceding the interpretation
by the ECJ. A narrow take is that works may not be commercially available, i.e., “cannot be
purchased or obtained on the basis of licensing contracts”.1637 In this view, the exception does
not apply if works are “offered for sale or can be licensed on the market”. 1638 Another reading
is that the type of use with which the exception is concerned may not have been excluded by
licensing agreements. The parties may thus not have contractually determined that the work
may not be made available in terminals.1639 This implies that right holders may impose
conditions on the making available of their works. This view has two variants as well: one is
that a mere publisher’s offer is sufficient to regard a work subject to purchase or licensing
terms; the other is that the agreement must really have been concluded.1640 This is exemplary
for the significance of this condition’s interpretation, especially in the digital realm. In the
first scenario, the mere offer of a publisher to provide digital copies on acceptable licensing
terms can interfere with a library’s ability to digitize the work itself. It may impact the balance
between protection and the need for works to be accessible.1641 In the second scenario,
libraries can refuse an offer, even if the terms are reasonable. Libraries reportedly called the
‘purchase or licensing’-condition “incomprehensible”, since, as Guibault et al. explain, it is
rarely the case in practice that no purchase or licensing terms provide otherwise.1642 Since
libraries can purchase analog works without depending on licensing terms, this condition is
especially of importance with regard to born digital works. If a digital work has an analog
counterpart, libraries can digitize themselves. But for born digital works, libraries depend on
the publisher’s willingness to let libraries acquire their works, and on their specific conditions.
Right holders would then be able to “contractually evade” the exception in the online realm,
1635
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evoking the situation that its “application is most often overridden by contract”. 1643 It has thus
been questioned whether the character of the provision should not be declared imperative.1644
The ‘purchase or licensing’-condition has only recently been interpreted by the ECJ. The first
question in Darmstadt was whether an offer to conclude an agreement for the use of a work
on appropriate terms would make a work subject to purchase or licensing terms within the
meaning of Article 5(3)(n). According to Dreier, the problem is why a library would enter into
an agreement which provides it with less competences than the exception. He argues that a
‘middle course’ would have been for the ruling to establish that an appropriate publisher offer
would be sufficient to qualify the work as subject to purchase or licensing terms.1645 However,
the AG pointed at two recitals of the Copyright Directive and the aim of the exception to
propose a negative answer, which was followed by the ECJ. As the AG explains, the
references to “contractual relations” and “the conclusion and implementation of agreements
between rightholders and other parties” refer to “existing contractual relations” and “existing
contractual agreements, and not mere prospects of licenses”.1646 A teleological interpretation
did not change this reasoning. On the contrary, the AG argued that a balance between the
interests involved would either be reached where the parties agree on the licensing terms, or
where a library as beneficiary of the exception complies with its “restrictive conditions”. As a
“simple offer” by a publisher might lead to “unilateral decisions”, the exception could be
deprived of its effectiveness, and its “general interest objective” in “promoting learning and
culture would be impaired if a library was prevented from relying on the exception.1647
The ECJ followed this conclusion. It added that the EU legislator’s use of “the concepts
‘terms’ or ‘provisions’” stressed that the contractual terms had to be actually agreed.1648
Furthermore, the ECJ underlined that another outcome would “negate much of the substance
of the limitation” since the exception would then only apply to “those increasingly rare works
of which an electronic version, primarily in the form of an e-book, is not yet offered on the
market”.1649 This refers to the observed difference between analog and born-digital works and
reiterates the conclusion that this condition has particular significance in the digital domain.
This ruling does not change the fact that publishers can still rule out the exception for borndigital works in their licensing terms, meaning that libraries can either acquire a license under
these terms, or not make the work available in their terminals at all.
In conclusion, the current EU copyright framework allows for analog and digital consultation
on the library’s premises. Article 5(3)(n) thus partly responds to modern practices, since
library collections currently contain digital materials, and technological developments change
the way in which works can be accessed. Consultation via terminals does however not extend
to online, remote access, even if digital works are involved.
Conclusion
EU copyright law regulates consultation in libraries with a specific yet optional exception in
Article 5(3)(n) Copyright Directive. As the analysis demonstrated, its scope seemingly
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displays both traditional and evolving elements. The traditional connotations stem from the
fact that the exception targets libraries that operate as physical places. Accordingly,
consultation by users is confined to the library’s “premises”. It means that only on-the-spot
consultation in the library building is facilitated, comparable to analog consultation, which
gives the exception a narrow character that does not entirely do justice to the evolving
realities of library practice and user demands regarding access via their own laptops. The
express exclusion of online delivery is furthermore contained in Recital 40 of the directive.
At the same time, although the online access, representing the evolving end of the spectrum,
is not excepted, it was concluded that Article 5(3)(n) still goes beyond traditional library
functioning. For one, digital works are involved; for another, the terminals in question
connect the library’s physical and digital infrastructures, thus accommodating consultation in
a hybrid fashion. Furthermore, it was found that the ECJ recently offered interpretative space
by recognizing that the consultation exception implies and ancillary digitization right for
libraries in conjunction with Article 5(2)(c) Copyright Directive: they may digitize works
from their collections insofar this is necessary to render the exception effective in practice.
While the ECJ’s reference to a ‘right’ for libraries seems to strengthen their position, this does
not take away the optional character of the exceptions, so that libraries are still dependent on
the national implementations. And even if the provision has been implemented, its
applicability may still be excluded if purchase or licensing terms between the parties govern
the type of use in question – on-site consultation via terminals in libraries. To safeguard the
effectiveness of the exception and its objective of promoting learning and culture, the ECJ
confirmed that the license must have been concluded. It implies that a license can only
meaningfully be refused if a physical counterpart exists to be digitized by the library itself.
b. Lending
The lending function provides library users low-threshold access to a diverse information
offering, allowing them to take materials home for a limited time. After World War II,
libraries expanded and generally enabled free access to works, which led authors to request
remuneration for the increased use of their works, apart from payment for the initial sale.
When the European Commission set out to harmonize the lending right, the exclusive right
was taken as the central principle to stress the character of lending as a form of exploitation.
Regarding lending as a substantial additional use, the Commission found compensation by
author’s royalties alone no longer sufficient. Yet, the Rental and Lending Rights Directive
enables Member States to turn the exclusive right into a remuneration right.1650
Lending thus has a specific meaning in EU copyright law. It is defined as “making available
for use, for a limited period of time and not for direct or indirect economic or commercial
advantage, when it is made through establishments which are accessible to the public”.1651 As
a rule, right holders may authorize or prohibit this practice, a right which is not subject to
exhaustion.1652 The definition reflects the inherent temporariness of lending, which
distinguishes it from sale, signifying that the work must be returned to the lender.1653
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Consequently, consultation uses inside the library do not constitute lending, even though they
are temporary.1654 Further, the beneficiaries of the lending regime resemble elements of the
discussion of the library’s institutional organization, while the library’s non-commercial
purpose contributes to the justifications of the specific lending rules. Determinant for the legal
understanding of lending is therefore not only who lends, but also the design of the service.
However, the scope of the directive raises questions, especially in the domain. For instance,
lending regards “originals and copies of copyright works”, but what does this mean? The
interpretation is important to determine both the reach of the exclusive right, and the
application of the derogation from that right. This leads to the question of whether e-lending
can benefit from the derogation as it is currently phrased. This section assesses to what extent
EU copyright law currently facilitates the library’s lending practices by addressing the
meaning and rationales of the central concepts and imposed limitations. The scope of the
lending regime proves to be a matter of interpretation, which has had a traditional focus for a
long time, but is evolving, as evidenced by the test-case of VOB/Stichting Leenrecht.1655
“Originals and copies”
Lending in the legal sense of the word involves “originals and copies of copyright works”.1656
The question is whether “originals” are envisaged as tangible or intangible, hence traditional
or evolving, which shapes the scope of application of the lending provisions.
Until recently, the prevailing understanding of the phrase in EU policy documents and legal
literature used to be traditional, as evidenced both. The European Commission’s proposal for
the Rental and Lending Rights Directive spoke of “objects […] which incorporate protected
works or performances” to delineate the application of the lending right.1657 This language has
conventionally been taken to signify physical works: Walter and Von Lewinski infer that
‘originals’ refers to the “first materialization of the work”,1658 while Krikke contends that “the
wording suggests the area of application to be that of physical objects”.1659 The making
available for use has thus been interpreted as solely covering material objects,1660 even though
other scholars denote this as a “strict interpretation of the statutory language”. 1661 With regard
to rental, which was elaborated in the same draft, the European Commission stated that the
making available for use in the sense of the envisaged directive “always refers to material
objects only”, which can include new media, as long as they are tangible. Ultimately
therefore, the European Commission’s proposal expressly excluded “the making available
[…] by way of electronic data transmission (downloading)” from the scope of the
directive.1662 Yet, at the same time, this exclusion implies a recognition of the (future)
possibilities of electronic transmission of works to users, but regulating it was apparently
found premature at the time.
An evolving interpretation of one element of ‘lending’, “originals and copies”, has appeared
as well. In the case on e-lending, the AG follows a dynamic line of reasoning to argue that the
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interpretation of ‘lending’ should not be bound by what the EU legislator had in mind when
enacting the directive, but should instead be adapted to technological developments since that
time.1663 As part of his argumentation, he asserts that the directive’s wording of “originals
and copies” could restrict the scope of the lending right to “works recorded on a physical
medium with which they are lent”. This would exclude electronic books as these are not made
available with a physical medium, but via electronic data transmission or downloading. In his
view however, this is not the correct interpretation.1664 Instead, he argues that “copies”, for
purposes of the directive, should not be “equated solely with physical copies of the work” as
they are simply the result of an act of reproduction. They could either be copies contained in a
physical medium, as is the case with books in printed form, or electronic copies. 1665 In my
view, a similar question arises with regard to the ambiguous phrase of lending through
establishments which are accessible to the public.1666 Here, too, it is not apparent whether this
refers solely to activities involving the physical library.
A second argument in this regard is found with regard to the EU’s international obligations as
a contracting party to the WIPO Copyright Treaty (WCT), which refers to “originals and
copies” as well. In the WCT, it is specified that those terms “refer exclusively to fixed copies
that can be put into circulation as tangible objects”, which would exclude e-books.1667 The
phrase in the Rental and Lending Rights Directive could therefore be expected to have the
same meaning, yet, as the AG indicates, the definition in the WCT only regards the rights of
distribution and rental and not communication to the public, of which lending of e-books
would be one form. Therefore, he concludes that the WCT does not preclude a different
interpretation of “originals and copies” with regard to lending in the Rental and Lending
Rights Directive.1668 In my view, this reasoning once again shows that the scope of the
lending regime is a matter of interpretation which may change over time.1669
With a slightly different argumentation, the ECJ comes to the same conclusion: the term
“originals and copies” does not mean per se that e-books are not covered. According to the
ECJ, this phrase does not specify whether the concept of “copies of copyright works” also
encompasses copies which are not fixed in a physical medium, such as digital copies. It does
not follow from the legal definition of ‘lending’ either that the subject matter of the directive
must also include intangible objects.1670 As regards the relevance of the same terms in the
WCT, the ECJ indicates that they are defined in the context of rental. Lending can be
regarded as a separate right, among others because it is already defined individually in the
Rental and Lending Rights Directive. Since the subject matter therefore does not need to be
identical to that of rental, the notions “originals and copies” can have another meaning as
well. In conclusion therefore, the WCT is not found to preclude the digital component of
lending in the sense of the directive.1671 As we will see below, the ECJ performed more than a
textual analysis to reach the conclusion that some forms of e-lending are covered by the
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current lending regime.1672 In sum, the meaning of “originals and copies” is not only
determinant for the scope of the exclusive right, but also for the application of the derogation.
“Derogation from the exclusive lending right”
Depending on the implementation in national law, the exclusive lending right is a fictive right
due to the derogation possibility for Member States.1673 What are the rationales, scope and
implications of the derogation possibility in light of the assessment framework?
The lending rights regime is the result of compromises between Member States. They are
granted “broad opportunities” – hence, not obligations – to deviate from the exclusive
lending right and to provide for a remuneration right instead, arguably in order to facilitate
public lending.1674 The derogation possibility thus accommodates national cultural policy
considerations. It implies a right for libraries to lend books, as this practice will accordingly
not need prior permission. The rationales thus lie in guaranteeing the “availability and
accessibility of, for example, books in public libraries” for cultural reasons, and “in particular
for the purpose of popular education” – a guarantee that could not be ensured in the case of a
right holder competence to prohibit lending.1675
The scope of the derogation follows both from the works covered and from other conditions.
In this respect, the European Commission indicated that Member States enjoy “the greatest
possible freedom” in designing their public lending right systems. Consequently, national
legislators can derogate from the exclusive nature of the lending right “for one or several
categories of objects”.1676 As Krikke puts it, “the exclusive right may be set aside in respect of
all types of material in the collections, or in respect of certain categories of material only”, or
after a certain period, for instance after six months of the release of a work.1677 Article 6 of the
directive gives concrete examples of categories of works that Member States may exclude
from the derogation while ensuring a remuneration for at least authors, namely phonograms,
films and computer programs. It raises the of question what counts as a ‘category of objects’.
This has particular relevance for new types of works or developing formats, such as e-books.
Are e-books different materials than printed books? In other words, can Member States
choose to uphold the exclusive right with regard to e-books and turn it into a remuneration
right for printed books, meaning that authorization is needed for lending in the former case?
Member States’ freedom in designing their lending regulation is not unlimited. With regard to
remuneration, the ECJ noted in VEWA/Belgium that the amount is usually determined in light
of “the value of the use of a protected work in trade”, but since lending does not have a direct
or indirect economic or commercial character, the use of protected works cannot be assessed
as such. Although the amount of remuneration will “necessarily be less than that which
corresponds to equitable remuneration or may even be fixed on a flat-rate basis in order to
compensate for the act of making available” the protected work concerned, the ECJ found that
Member States may not make the amount of remuneration purely symbolic.1678 It means that
authors can receive an adequate income which compensates for the harm resulting from the
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use of their works without permission. Despite the wide margin of discretion in determining
the amount of compensation, certain factors which contribute to the harm should at least be
taken into account, such as the extent to which the works are available to the public by the
lending establishments. This includes the number of works made available and the number of
persons registered with the establishment and thus having access to the works.1679 A system
such as the one central to the case, which took into account the number of registered
borrowers but not the number of works made available, and which required payment for users
only once even if they were registered with a number of establishments, was held not to be
compatible with the directive. It did not have sufficient regard for the extent of the harm
suffered and moreover had the effect that many establishments are, “in effect, almost
exempted from the obligation to pay any remuneration” as a large number of readers are also
registered with other establishments, hence not taken into account for the payment. 1680
As the making available of the works is the activity which forms the basis for payment, the
ECJ found that it is the libraries which are responsible for it.1681 Although Article 6(3) Rental
and Lending Rights Directive allows Member States to exempt “certain establishments” from
payment, this may only concern “a limited number of categories”. A de facto exemption as in
VEWA/Belgium is thus at variance with Article 6(3),1682 requiring modification.1683 It is
unclear how the outcome in VEWA/Belgium relates to the European Commission’s statement
in designing the directive: Member States “may provide a remuneration which is distributed
other than according to the extent of use”.1684 The European Commission also held that
“public lending touches in particular upon lending by public libraries”, a practice which
should benefit from an exemption of the exclusive right while ensuring right holder
remuneration.1685 Nevertheless, an exception to this exemption was also foreseen, but it is
questionable why public libraries, universities and educational establishments were envisaged
as categories of establishments which could benefit from this exception.1686 Again, as the ECJ
held in infringement procedures against various Member States, they cannot exclude all
establishments from payment; otherwise, the public lending regime would be deprived of its
practical effect.1687 The Belgian government questioned the interpretation of ‘certain’
establishments, arguing that the directive’s wording was vague.1688 In turn, the Portuguese and
Spanish governments were sued for exempting many institutions from payment, namely
“public, school or university libraries, museums, public archives, public foundations and
private
non-profit-making
institutions”
and
“museums,
archives, libraries,
newspaper libraries, sound recording libraries and video recording libraries which are public
or which belong to non-profit-making cultural, scientific or educational bodies of general
interest or to teaching institutions which are part of the Spanish educational system”
respectively. The ECJ reiterated that Member States are not obliged to exclude institutions
from payment.1689 If they find it hard to distinguish between categories of establishments
based on cultural or educational grounds, the remuneration obligation should apply to all as
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exempting all cannot be justified. The ECJ suggested to exempt “those for whom such an
exemption will do most to facilitate access to intellectual works”.1690
In sum, the derogation possibility is a construction which contributes to balancing the
interests of user access and right holder remuneration in the library context. Against the
background of new ways of creating, sharing and accessing information, it is thus relevant to
assess whether the derogation can apply to e-books, and if so, under which conditions. Since
more and more e-books are published, authors might benefit from a remuneration guarantee.
“Electronic lending”, “functional equivalent” and “similar characteristics”
Given the object of the lending right and the derogation, the question is to what extent the
current Rental and Lending Rights Directive offers space for e-lending by libraries. As
indicated, the European Commission has been aware of “electronic lending” for a longer time
now.1691 In the proposal of the Rental and Lending Rights Directive, the future possibilities
were acknowledged, but this electronic transmission was found to constitute a form of
immaterial exploitation, which, as part of ‘public performance’, was not protected similarly
across Member States. The European Commission denoted it as “only one aspect of the range
of copyright questions related to electronic data transmission”. To prevent inconsistencies
with national laws, therefore, it was decided to not separately cover acts of making available
by way of electronic data transmission under the directive.1692 It signifies that, from the start,
the lending rights regime has had a traditional emphasis by choice.
The issue of digital lending has kept resurfacing since. For instance, in the Green Paper of
1995, digital lending was discussed in the context of the “digital dissemination or
transmission right”. The European Commission even indicated that the legal definition of
lending “does, however, cover digital lending by establishments accessible to the public”. The
Commission maintained that this needed confirmation in legislation. At the same time, the
protection of authors needed to be reconciled with the library’s continued disseminative role
in the digital environment. The possible economic impact on right holder positions
necessitated an “appropriate legal regime”, especially since “the on-line consultation of a
work from a public library comes to the same thing as borrowing a copy of the work”.
Although the Commission suggested that “lending rights might be well applicable by
extension to digital transmission”, Member States wanted to regulate this as part of the “right
to communication within the broad sense”.1693 Again no action was undertaken with regard to
making e-lending part of the public lending rights regime.
Another reason why digital lending has so far been left outside the directive is that it is
perceived as a field still in development. At least until the early 2000s, the use of new
technologies in public libraries, such as “exploring new territory in the public lending of all
media products with the help of the new digital environment” has been considered to be in an
experimental phase. Though, in its report on the implementation of the Rental and Lending
Rights Directive, the European Commission found that these developments were “closely
observed” by all stakeholders involved, it was deemed “difficult to assess if and if so to what
extent, traditional public lending by libraries will be replaced by new forms of on-line
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distribution”, but these forms “would not be covered by the present scope of this
Directive”.1694 The European Commission only indicated to keep examining the functioning
of public lending as well as new technological developments in lending institutions, “with a
view to assessing the possible need for further actions in this field”.1695
Some alternative readings were already recognized soon after the adoption of the Rental and
Lending Rights Directive. These are resurfacing in the present discussions on e-lending,
which is becoming a growing reality, yet on the basis of licensing rather than legislative
arrangements. One notable example is the view that its scope must not only be determined by
statutory language, but also by its underlying objectives, which offers room for an
interpretation beyond a conventional one. Within a year of the conclusion of the directive,
Reinbothe and Von Lewinski made the case that the wording of the directive’s provisions on
the object of harmonization and the definition of lending would support the view that
electronic lending is not covered by the directive. They refer to the phrase “originals and
copies”, which would denote material objects to be made available to the user, as discussed
above.1696 However, they also argued that the purpose of the directive suggests that electronic
lending should be covered, because this “will have, in practice, the same effects as the
traditional […] lending of material objects”.1697 They maintain that Member States wanted to
regulate the temporarily making available of materials to users “whatever the technical form”,
and that they would not want the directive “to lose its effects or even become obsolete simply
because the technical means” of lending have changed. Accordingly, Reinbothe and Von
Lewinski contend that the directive should be interpreted as covering electronic lending, but
leaving the concrete means of incorporation into national to the Member States.1698 A
dynamic, teleological reasoning is recurring in the current debate.
So far, what can we learn from the discussion on electronic lending? As a central
consideration, it is always about the choice between legislative interference or not. This
coincides with the standard arguments put forward in the debates by libraries and publishers,
respectively, as evidenced by the responses to the European Commission’s copyright
consultation (2013). The stance of Member States, in turn, constitutes a mixed bag: some of
them do not see the need to legislatively intervene, but they are generally said to acknowledge
“the need to find solutions for citizens not to miss out on the possibilities offered by elending”.1699 Publishers, then, are more outspoken, largely opposing the introduction of an elending exception due to the perceived negative effects on the commercial exploitation of
their works and the emerging e-book market if e-lending were to become a substitute to
purchasing books. Therefore, they prefer licensing schemes.1700 By contrast, institutional
users such as libraries are found to fear that licensing agreements will give publishers “undue
influence” over their policies, affecting the “public interest mission and independence” of
libraries, since publishers control which e-books would be available to libraries under which
conditions. In their view, legislative intervention at the EU level, extending the derogation
from the exclusive public lending right to e-lending would prevent this.1701
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Apart from the EU consultation, some library associations, such as the Dutch Vereniging van
Openbare Bibliotheken (Netherlands Association of Public Libraries, VOB) are open to
licensing agreements with willing publishers, but at the same time, they pursued fundamental
recognition via an ECJ-ruling of their role in the digital domain, by enabling e-lending under
the existing directive.1702 It is this case, to which the assessment now turns. The way the AG
and ECJ approach the case is once more telling for the conclusion that neither legislative
history, nor the wording of the relevant provisions are by themselves determinant for the
exclusion of e-lending from the current regime; instead, the purpose of both the directive and
the derogation from the exclusive right are important factors for an enabling interpretation. 1703
The test-case on e-lending, initiated in 2013, was meant to clarify the legal definition of
‘lending’. It resulted from the case brought by the VOB against Stichting Leenrecht (Dutch
Public Lending Right Office). According to the VOB, ‘lending’ in the sense of the Rental and
Lending Rights Directive (Articles 1(1), 2(1)(b) and 6) comprised the making available of
electronic copies, for temporary use, by publicly accessible institutions via a so-called ‘one
copy one user’ model. The Court of The Hague subsequently asked questions of interpretation
in this regard. The AG answered the first question affirmatively, as did the ECJ.
The most striking feature of AG Szpunar’s conclusion is his ‘quest’ to utilize this case to help
libraries fulfil their role in the dissemination of culture also in the digital domain. His
reasoning has to be seen against the background of his preliminary observation that the
interpretation of the Rental and Lending Rights Directive should “meet the needs of
contemporary society and make it possible to reconcile the various interests at stake”.1704
This is necessary because the technology in this context has developed faster than the law. 1705
The following statement summarizes the gist of the entire opinion: “[a]n adjusted
interpretation of the existing legislative framework is […] necessary, in my opinion, in order
to enable libraries to benefit from those same favourable conditions in the contemporary
digital environment. Such an interpretation would not only be in the public interest of access
to science and culture, it would also be in the interests of authors.”1706
The AG’s arguments to underpin the conclusion that the current Rental and Lending Rights
Directive can be interpreted such as to accommodate certain forms of e-lending all contribute
to his central message, which has been called a “strong pro-libraries opinion”.1707 Though he
indicates that the EU legislator will not have had the inclusion of e-books in the concept of
lending in mind when drafting the directive, he argues that this does not oblige an
interpretation in that direction today. First therefore, he takes a “dynamic” or “evolving”
interpretation of the legal provisions in question, beyond grammatical, historical or
systematical interpretation. In his view, it is “imperative” to take into account technological
developments, especially since they have such a “profound effect” on copyright law since it is
“so rapid that it easily outstrips the legislative process” and renders new acts outdated the
moment they are enacted. It is the “anachronistic character of obsolete legal rules” which
causes interpretation problems and uncertainty. An adjusted judicial interpretation is then
needed to ensure the effectiveness of the legislation in question in light of accelerated
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technological advances.1708 This is elaborated under three pillars as part of a search for the
“axiological basis” of an enabling interpretation of the directive, which focuses on values.1709
The first pillar of this evolving interpretation to “align the legal framework for the lending of
electronic books with that for the lending of traditional books” is that the AG regards the
former as modern or functional equivalent of the latter.1710 Though there may be a
“fundamental difference” between e-books and traditional books, for instance due to their
different format, the AG regards this as a subjective element. In his view, the objective
element is decisive, namely that with regard to both types of books users want to acquaint
themselves with the content without keeping a copy. The similarity of e-books and traditional
books in this regard should be expressed in the applicable legal framework, which should be
aligned for both.1711 The design of e-lending rules should reflect this functional equivalence,
for instance by taking the ‘one copy one user’ model, at issue in the case, as the norm.1712
A second pillar is the purpose of copyright, which is connected to protecting the interests of
authors. Since e-lending is currently not regarded as being covered by the concept of lending,
the derogation possibility does not apply either. It means that ‘e-lending’ presently takes place
via licenses concluded between publishers and libraries. In the AG’s view therefore, the
regulation of e-lending under the Rental and Lending Rights Directive would be more
beneficial to authors in view of remuneration, which would be guaranteed since the
derogation functions independently of such licensing agreements. The AG even indicates that
author interests would in this case be protected better than “in the current climate”.1713
Third, the AG once more stresses the role which libraries have fulfilled over the centuries,
being able to lend materials without prior permission In line with his introductory remarks, he
makes the case that their task in cultural dissemination requires privileges flowing from the
derogation. In his view, books are “more than an ordinary commodity”: they are important for
the preservation of, and access to culture. Libraries must be allowed to continue cultural
preservation and dissemination as they did with paper books. Yet, according to the AG, this is
“not necessarily possible in an environment that is governed solely by the laws of the
market”, since publishers may not be willing to enter into contractual relations with libraries,
or impose conditions which do not match library practice, such as a maximum number of
loans.1714 For that reason, the AG proposes a definition of the concept of ‘lending’ for the
purposes of the directive which is in step with developments in technology. In his view, this
interpretation does not run counter to the wording and structure of the directive; rather, it
would greatly add to the objectives of adapting copyright to the information society and
ensuring access to culture in the digital age.1715 It underlines the AG’s teleological approach.
After answering the question about the permissibility of certain forms of e-lending under the
current directive, the AG briefly addresses the conditions for e-lending as part of the other
preliminary questions: does Article 6 prevent national legislators from requiring that copies of
electronic books lent by libraries have been put into circulation by a first sale or other transfer
of ownership? The AG finds that Member States are not precluded to require this in view of
1708
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ensuring author protection, and that the provision must also be interpreted as applying solely
to electronic books obtained from lawful sources, since authors do not have to tolerate
infringements of their rights. He notes that the referring court introduced into the case the
question of exhaustion of the distribution right, but argues that exhaustion is not a relevant
doctrine since the lending right is not subject to exhaustion.1716 In sum, the AG proposes to
answer the questions so as to allow certain forms of e-lending, under certain conditions.
The the ECJ’s decision follows the AG’s conclusion in the main. The outcome of allowing
certain forms of e-lending is reached by a slightly different argumentation. It seems that the
ECJ found this outcome desirable and steered its reasoning in this direction.1717 This ruling
thus fits the signaled trend of broader interpretation of exceptions to provide space for digital
library functioning. The ruling has even been called a “judicial manifesto for e-lending”.1718
The ECJ’s main finding is that digital lending is not ruled out from the scope of the Rental
and Lending Rights Directive in all cases. This conclusion is based on a combined
consideration of the preparatory works, wording and objectives of the directive. For instance,
the European Commission may have expressed the intention to exclude electronic data
transmission from the scope of the lending regime, but, as the ECJ indicates, this presumably
regarded films rather than books, and moreover, this intention has not been translated to the
actual text of the proposed directive.1719 The wording of “originals and copies” has already
been discussed above as not providing a conclusive answer regarding the possibility for or
denial of e-lending either. Subsequently, most emphasis is placed on the objectives of the
lending rights regime, which would, in appropriate cases, hint at the inclusion of “certain
lending carried out digitally”.1720 One of the objectives is that copyright must adapt to “new
economic developments such as new forms of exploitation”, of which e-lending is an
example.1721 Another objective is ensuring a high level of author protection. As the ECJ
states, excluding digital lending entirely from the directive would run counter to this
principle.1722 In addition, the ECJ points at its settled case law according to which exceptions
to exclusive rights must be interpreted strictly, while the effectiveness must be safeguarded by
the chosen interpretation as well. Applying this to the lending derogation yields another
indication for extending it to e-lending.1723 All in all, in light of “the importance of the public
lending of digital books” and in order to guarantee both the effectiveness of the derogation,
and its contribution to cultural promotion, the ECJ finds that it cannot be ruled out that the
derogation may apply to e-lending practices which meet the directive’s conditions and have
“essentially similar characteristics” to the lending of printed works.1724 An example is the
‘one copy one user’ model central to the case: one user at a time can access a work, which is
placed on the library’s server and reproduced via downloading on the user’s computer. Use is
denied after the lending period. Considering the factors from Article 2(1)(b) Rental and
Lending Rights Directive, this constitutes temporary, non-commercial use, via a publicly
accessible establishment. This comparability should be reflected in the legal treatment.1725
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Next, the ECJ addresses the other questions on additional criteria which Member States may
impose on top of those from the directive. Like the AG, the ECJ concludes that a ‘first sale’
requirement is a legitimate condition, meaning that the digital copies of books made available
by public libraries must have been disseminated by a first sale or other transfer of ownership
by right holders, or with their consent. The justification lies in mitigating the risk of impairing
the authors’ interest.1726 A second criterion which is allowed is that the copies involved in the
e-lending process must derive from a lawful source, which is in line with the directive’s aim
to combat piracy, as well as with the ECJ’s earlier case law. Member States may thus exceed
the minimum threshold of author protection as established by the directive.1727 Lastly, due to
the way the preliminary questions were asked, the ECJ does not get to clarify the digital
exhaustion doctrine in the context of the Copyright Directive.1728
The ECJ’s ruling in VOB/Stichting Leenrecht has significant practical implications, but also
evokes a number of uncertainties, while leaving open certain questions. First, it has been
observed that “extending the concept of lending to the digital environment is a natural
development” based on how users now experience books.1729 As a consequence, the
derogation applies to e-books. However, Gera questions the ECJ’s terminology of using the
terms “exception” and “derogation” interchangeably. In his view, the Rental and Lending
Rights Directive speaks of “derogation”, a concept which does not have to take the form of a
“fully-fledged exception”.1730 This thesis regards both the derogation from the exclusive right
and the exceptions of the Copyright Directive as part of the ‘library privilege’, meaning that
the ECJ’s reasoning regarding the effectiveness of exceptions fits the derogation as well.
Second, scholars value the outcome of the decision for its potential of “autonomy” for
libraries to offer e-lending services without having to negotiate licensing agreements with
publishers. This autonomy is deemed “essential” for libraries to maintain their role in the
digital networked environment, where physical copies of works are replaced by electronic
versions.1731 In comparison to the Darmstadt-case, this ruling has been regarded as “even
more closely linked to the reality and the needs of modern libraries” 1732, probably because it
enables remote, full text access to copyrighted works. At the same time however, it has been
observed that it is not clear how the decision relates to freedom of contract, and “how far
publishers may go in determining the features of the lending scheme”.1733 That is, the
acquisition of e-books differs from print book purchases. Only in the later case, libraries get
full control over the work. With e-books, libraries will still depend on publishers to be granted
access.1734 For libraries to obtain digital copies from a lawful source licenses will still be
necessary. Even though the judgment thus appears “to give libraries the freedom to offer elending regardless of licensing arrangements”, libraries will still need to enter into licensing
agreements or at least agree to the acquisition terms in order to obtain a copy.1735 This is a
significant implication for the library’s e-lending practice. In addition, the ruling takes a
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different starting point than existing practice in some Member States, such as The
Netherlands, where the ‘one copy multiple users’ model is prevalent in licenses.
Third, in my view, the ECJ’s teleological approach and the resulting focus on the e-lending
function as one manifestation of the central mission of providing access to information,
knowledge and culture, still leads to a minimum safeguard for all interests.1736 Due to the way
the ECJ balances the interests involved, libraries can at least offer some online lending
services, while authors are ensured remuneration. The ECJ’s choice to treat acts of lending
which are similar to traditional lending in the same way could thus be regarded as a functional
approach: where a privileged position under copyright law used to be justified for one
function, in this case lending, this proposition is extended to functional equivalents where
suitable, also regarding their digital side. It touches on the ECJ’s reasoning that exceptions
have to remain effective in the digital domain, as also elaborated in the Darmstadt-case. Only
the AG mentions this case explicitly, recalling the fact that sometimes the combined reading
of library exceptions is needed to enable libraries to perform the privileged acts. In the case of
e-lending, this would involve acts of reproduction as regulated by Article 5(2)(c) Copyright
Directive in conjunction with the derogation of Article 6 Rental and Lending Rights
Directive, enabling e-lending in a way similar to traditional lending.1737
On the other hand, this minimum safeguard reasoning seems to depend on Member State
discretion in various respects, starting with their choice to turn the exclusive right into a
remuneration right. Only if they choose to do so, the ruling can impact the legal
accommodation of e-lending by extending the derogation possibility, under conditions, to this
form of lending.1738 Moreover, it seems that Member States may decide which types of works
are covered under the derogation. As indicated, the EU legislator aimed to leave Member
States considerable freedom to design their public lending systems. For instance, they were
free to decide for which categories of objects the exclusive right would be replaced by a
remuneration right. Examples mentioned in this regard were “books, sound recordings, videocassettes, or even for all categories”.1739 Does this mean that Member States can decide to
bring traditional books under the derogation, and make e-books subject to the exclusive right?
Or are both formats covered by the overarching term of ‘book’? 1740 The AG seems to regard
e-books as a distinct category: in his view, the issue before the ECJ in VOB/Stichting
Leenrecht is confined to e-books, but the categories of literary works mentioned in the
preliminary question are not determined by objective criteria which might justify a different
legal treatment of that category of works. Thus, the ECJ’s answer to the question of whether
the form of e-lending at issue falls under the derogation must apply without distinction
between types of works, to all works which “exist in the form of an electronic book”.1741
Again, though both the AG and the ECJ leave space for e-books to be brought under the
derogation, it seems that the final decision in this regard is for Member States, an observation
which is supported by the AG’s conclusion that “it is ultimately up to the Member States, if
they wish to introduce the derogation for electronic books, to structure the rules of that
derogation in such a way that that form of lending really is the functional equivalent of
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traditional lending and that it does not conflict with the normal exploitation of copyright”.1742
It means that Member States are not obliged to subject e-books to the derogation.
In EU policy circles, only the European Parliament has explicitly aimed to legally facilitate
digital lending. An argument was made in favor of strengthening the exceptions for libraries,
in view of the public interest they serve with promoting “wide-ranging access to cultural
heritage, including through online platforms”. More specifically, the Parliament called upon
the European Commission to “assess the adoption of an exception” allowing libraries to lend
works in digital format in order to disseminate knowledge in an “up-to-date manner”.1743 The
Commission however has not addressed e-lending in its Digital Single Market proposals.1744
This is remarkable in view of the stance of the Commission’s representatives in the test case:
in view of the wording, context and objective of the Rental and Lending Rights Directive,
they indicated that the notion of ‘lending’ in the sense of the directive could include e-lending
via the ‘one copy one user’ model.1745
In conclusion, though e-lending is not addressed by the EU legislator, the ECJ’s decision is
seen as “good news for libraries” since they can now make e-books available without
permission1746, despite the inherent limitations of the permitted ‘one copy one user’ model.
Conclusion
This section inquired to what extent EU copyright law facilitates the traditional and evolving
dimensions of lending and why in that way. It was found that the Rental and Lending Rights
Directive, issued in 1992, establishes an exclusive right which may be turned into a
remuneration right. This solution was chosen to reconcile the need for protection of cultural
creativity by safeguarding remuneration with the “democratization of access to cultural
goods”.1747 As such, the directive initially regulated lending of tangible exemplars, including
new media on physical carriers. Despite multiple references in legislative history to electronic
lending, it was only recently determined that the legal definition of ‘lending’ may, under
conditions, cover certain forms of e-lending by public libraries. It was not the EU legislator
who decided so, but the European Court of Justice, which indicates that courts are in a better
position to attune the interpretation of existing laws to the realities of the digital domain. In
VOB/Stichting Leenrecht, the ECJ seems to have taken a functional approach by treating acts
which are similar to traditional lending in the same way, meaning that the privileged position
of a certain function, in this case lending, is, where suitable, extended to its evolving
equivalent.1748 The ruling does however not change the fact that the directive grants Member
States a wide margin of discretion in designing their public lending regulation, starting with
deciding whether they derogate from the exclusive lending right in favor of libraries; and if
so, determining the types of works to which the derogation applies.
c. Copying
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The third manifestation of access provision by libraries is copying, which has multiple
dimensions. Reproduction for the library’s own preservation purposes has been discussed
above, so this section inquires to what extent EU copyright law allows for copying by library
users or by libraries on user request in a traditional or evolving sense. To that end, the section
addresses ‘reproduction on paper or any similar medium’, or on ‘any medium’, respectively.
As a preliminary remark, multiple exceptions can apply to library copying, depending on
whether that act is qualified as reprography (Article 5(2)(a)), private copying (Article 5(2)(b))
or a ‘specific act’ of reproduction (Article 5(2)(c)). These provisions, though not all of them
library-specific, inform the analysis. They may overlap, for instance when a library makes a
paper copy on user request for private use. As there is no hierarchy between the exceptions,
and as the different provisions pose different requirements to comparable cases, the
appropriate legal framework must be determined on a case by case basis. Potential starting
points are the type of material and the technique of reproduction used, the purpose of the
reproduction, and the person of the copier.1749 Moreover, as Member States are not obliged to
transpose the Copyright Directive’s exceptions integrally into their copyright laws – Aside
from the exception on transient copies –, national exceptions may take together elements from
various articles as long as such a combined provision does not go beyond what is permissible
under the directive.1750 The potential coincidence of provisions should be kept in mind, as
well as their different emphases in light of the framework: Article 5(2)(a) has a traditional
focus, Article 5(2)(b) leaves space for evolving means of reproduction and Article 5(2)(c) is
phrased in a technology-neutral way.
“Reproductions on paper or any similar medium”, “any kind of photographic technique”
Reprographic reproduction, involving paper or a similar analog medium such as
microfiche1751, is generally covered by Article 5(2)(a) Copyright Directive. At first sight, it
sets forth the conditions for traditional library copying. Due to technological developments
however, the reprographic copying process advances and might include a digital intermediate
stage. The question thus remains to what extent Article 5(2)(a) facilitates traditional or
evolving acts of library copying. This question has different dimensions: who may copy
(users or libraries); which materials and techniques may be used; and is remuneration due?
The beneficiaries of Article 5(2)(a) are not specified. Member States may thus determine that
both natural persons and institutions or firms may copy for private and professional purposes,
respectively. Member States may further allow the possibility to copy for third parties.1752 In
the library sphere, it implies that both users and libraries at the request of users may reproduce
copyrighted works for whichever purpose. As has been recognized, library copying for users
seems to be covered by Article 5(2)(c) as well, raising the question of which exception
governs the copying in question. This is of importance since the conditions differ.1753
As to the materials and techniques which may be used, the scope of Article 5(2)(a) centers
around the phrase of “reproductions on paper or any similar medium, effected by the use of
any kind of photographic technique or by some other process having similar effects”. The
exception, stating that any work except sheet music may be copied, has been part of the
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Copyright Directive since the first proposal. What the European legislator originally had in
mind was “photo/print type reproduction” that was limited to “techniques which allow a
facsimile, or in other words, paper print”. The Commission’s proposal thus did not focus on
technique but on result: a reproduction in paper form.1754 For libraries it means that they, or
their users, can in principle copy books or articles under the conditions imposed.
In light of developing reproduction technologies, Article 5(2)(a) has been interpreted by the
ECJ. Given the European Commission’s emphasis on outcome rather than process, one would
expect that the exception encompasses digital elements in the copying chain insofar these
yield analog results. Indeed, this has recently been confirmed. Where the AG in Darmstadt
observed that “the modern technical process of photocopying is largely based on the
digitization of the original and the printing of a copy” in analog form,1755 the AG in VG Wort
had previously concluded that, to do justice to the phrase “photographic technique”, the
“optical input of an analogue original” is required.1756 In this view, the underlying question of
whether the wording of Article 5(2)(a) includes copies made from a digital source or only
those of an analog original was answered in the sense that the input and output must remain
analog. The process may thus involve an “intermediate stage of digital encoding and storage”,
as long as the effect is ‘similar’. In turn, this excludes the case in which the digital
information from which a printer produces a printed document is not received from a scanner
but from a remote source such as a download from a website or an e-mail attachment.1757
In a similar sense, based on the legislative history of the exception, the ECJ focused on the
result of the reprographic activities: distinguishing between medium and means of the
reproduction, the ECJ found that a result similar to an “analogue representation” had to be
obtained. The “nature” and “number” of the operations are then irrelevant, provided that “the
various elements or non-autonomous stages of that single process act or are carried out under
the control of the same person” with the intention of reproduction on “paper or a similar
medium”. According to the ECJ, Article 5(2)(a) does under these conditions not exclude in
the process the use of devices with a digital function.1758 This view was followed in the later
Darmstadt-case on access to library collections via on-site terminals. The AG deemed ‘analog
to digital to analog’ copying by library users, i.e., printing of pages of already digitized works,
to be allowed under the conditions of Article 5(2)(a), if analog originals are first digitized and
then printed as analog copies, “which amounts to a physical reproduction”. Not only are
library users according to the AG allowed to print out pages from such digital copies; libraries
may permit them to do so.1759 The ECJ confirmed that interpretation.1760 As Quintais puts it,
the “crux of the provision is in the medium comprising the result of the reproduction act”.1761
Irrespective of which permitted method or means of reproduction is used under Article
5(2)(a), so with or without digital intermediate stage but in any case resulting in traditional,
analog output, Member States must make the reproduction conditional on fair right holder
compensation. Under the broad notion of ‘compensation’, Member States may choose
different forms, as is also evident from the fact that Article 5(2)(a) does not give details on the
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potential form an level of compensation, or on how to determine the fairness. 1762 Right
holders must in any case be compensated adequately for the use made of their works, for
instance based on the possible harm resulting from the act in question1763, in the case of
Article 5(2)(a) unauthorized reprographic reproduction. Fair compensation may not be due if
right holders have already received payment “in some other form, for instance as part of a
licence fee”, or if the harm to the right holder would be “minimal”.1764 In the sphere of
reprographic copying by libraries or their users, the degree of prejudice to right holder
interests might depend on the use of evolving reproduction techniques, which makes it easier
to produce cheap and good quality copies on a mass-scale. As the traditional and evolving
dimensions of reproduction in libraries become harder to distinguish in processes involving
both analog and digital elements, it should be assessed how EU copyright law deals with
reproductions on ‘any medium’, as is central to the next section.
“Reproductions on any medium”
Copying on ‘any medium’ as regulated by Article 5(2)(b) inherently leaves space for the
evolving dimensions of reproduction. This section examines the scope and implications of this
seemingly broadly formulated provision, including who may copy what and in which way, as
well as further conditions and rationales in light of the assessment framework.
Contrary to Article 5(2)(a), the private copying exception of Article 5(2)(b) specifies both
beneficiaries and purposes: natural persons may copy for private uses and for non-commercial
ends. In the library context, the question is thus who may copy: only users as the wording
seems to suggest, or also libraries on user behalf? Member State approaches may vary. As
Karapapa notes, the European Commission envisaged copying “for and on behalf of a natural
person for private use”.1765 Moreover, as Article 5(2)(b) does not read that natural persons
may make reproductions for their own personal use only, it can be concluded that the copier
and the user need not be identical. Copying by third parties, when users lacking the technical
equipment request a copy to be made by someone else, for instance a library, thus seems to be
permitted. If a library makes a copy for a natural person and sends it by mail, this can be
regarded as either an “accessory act” of the reproduction1766, or as an act of distribution which
Member States may permit on the basis of Article 5(4) Copyright Directive: exceptions
pursuant to Articles 5(2) and (3), thus including the private copying exception, may, to the
extent justified by the purpose of the authorized act of reproduction, similarly foresee in an
exception to the right of distribution. Due to the character of distribution, delivering copies
reproduced by libraries for users’ private use seems inherently limited to physical copies.
In the scenario just outlined, users and libraries act as what has been termed “physical” and
“intellectual” copiers, respectively.1767 Both types of copiers can contribute to the privileged
purpose, which, contrary to Article 5(2)(a), is limited to private use. Private use is described
as “any use that serves the personal purposes of a natural person in private sphere”. An
example is “a reproduction of music from a CD from a library for the purpose of listening to
the music in a circle of family or close friends”.1768 Thus accommodating the private use of
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copyrighted works, the rationale of the private copying exception has been typified as
twofold: 1) the axiological reason of the public interest of access to and the free enjoyment of
culture, and cultural participation – arguably in the physical ánd digital domain –, and 2) the
practical reason of the unfeasibility to control the use of a work as well as, since technologies
now enable such control, its undesirability in light of privacy.1769 These rationales call to mind
the fundamental rights which library functioning aims to help effectuate.
Despite requirements regarding beneficiaries and purposes which make Article 5(2)(b) more
limited than Article 5(2)(a), the material scope of the former is clearly broader, encompassing
reproductions on “any medium”. Initially, the provision targeted audio, visual and audiovisual
materials. Though this limitation still appears in Recital 38, these materials are now to be
understood as examples of ‘media’.1770 As explained by the European Commission, ‘media’
encompasses both analog and digital works.1771 With regard to the latter, it is not clear how
libraries may deliver digital copies to users, since the Copyright Directive prohibits online
delivery in Recital 40 in conjunction with Article 5(2)(c). It would lead to the conclusion that
Article 5(2)(c), too, permits the distribution of individual, requested copies by mail.1772 Yet,
according to Senftleben, the consideration in Recital 40 is irrelevant in the context of Article
5(2)(b) if the task of “administering digital private use” in the sense of this provision is
assigned to libraries, which are “capable of individualising users”. As libraries serve as
intermediaries in the “digital private use infrastructure”, delivering protected material on
behalf of private users who are entitled to make digital reproductions under Article 5(2)(b), he
argues that this digital library service for the benefit of private users can be defended on the
basis of Article 5(2)(b), “irrespective of Recital 40”. He furthermore states that, in the case of
digital works, contractual agreements are required anyhow.1773 Bechtold however goes as far
as stating that “reproductions made in the course of an online library delivery of a work may
be exempted” by Article 5(2)(b), since it is “sufficient” for that provision if libraries make
reproductions on behalf of a natural person.1774 Xalabarder in turn finds that digital copies
made upon request by a user can only be delivered as a printed copy or a tangible digital
device, but not as an e-mail transmission. In her view, “electronic libraries are being
discriminated (as compared to physical libraries)” since they can arguably not offer the same
services as physical libraries, “at least, not without a license”.1775
However, under the conditions of Article 5(2)(b), libraries can, as ruled in Darmstadt, allow
users themselves to download or store on a USB-stick digital works via terminals on their
premises, bridging their traditional and evolving functioning.1776 The ECJ seems to take a
broader view in this case, since the AG had warned against the “danger of large-scale
unlawful distribution, which is present in the case of digital copies”, but not in the case of
printing out digitized works.1777 In this respect, it is noteworthy that the Copyright Directive
acknowledges that “[d]igital private copying is likely to be more widespread and have a
greater economic impact. Due account should therefore be taken of the differences between
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digital and analogue private copying”1778, for instance concerning the compensation due to
right holders.
Indeed, a condition imposed for reproductions on any medium is that right holders must
receive fair compensation. According to the AG in EGEDA e.a. v. Administración del Estado,
the generally accepted stance that the use of a work under a private copying exception should
be free could no longer be upheld with the rise of modern techniques such as reprographic,
analog and recent digital means. Enabling mass-scale and automatic reproductions, these
means brought copyrighted works within reach of the public at large, thus impacting the right
holders’ material rights.1779 Currently, the use of both ‘traditional’ and ‘evolving’
reproduction technologies thus requires compensation, but some conditions of Article 5(2)(b)
are specific to the digital domain. For instance, in determining the compensation, Member
States must take into account “the application or non-application of technological measures”.
It means that statutory remuneration and individual fees paid for use “following the removal
of technical protection measures” should not lead to double payment.1780
Although Member States are left wide discretion in designing their compensation schemes,
for example regarding who is responsible for payment, the recent ECJ-decision in EGEDA
stated that this obligation should, in the context of private copying, always target the users of
private copies. According to the ECJ, a scheme for fair compensation for private copying
financed from the General State Budget in such a way that it is “not possible to ensure that the
cost of that compensation is borne by the users of private copies” is thus incompatible with
Article 5(2)(b).1781 The question is how that finding translates to reproductions on any
medium in the library context. Likely, with regard to copying on both traditional and evolving
media by either users themselves or by libraries on user request, it is the user who
commissions the ‘harm’ and thus has to pay. Again, with regard to digital copying, the
potential reach and harm may increase, influencing the level of compensation. The previous
observations seem to find support in ECJ case law, where it is found that compensation
systems targeting the persons causing the harm by making the copy may face practical
difficulties. Instead therefore, the persons in possession of the reproduction equipment may be
charged. They would however be able to “pass on the cost of the levy to private users” after
the copying.1782 Following this view, libraries could shift on the costs to their users. Indeed,
though libraries may under Article 5(2)(b) only provide non-commercial copying services,
this does not prevent them to charge a fee to cover the reproduction costs.1783
Conclusion
In assessing to what extent EU copyright law facilitates the traditional and evolving side of
the copying function, this section has shown that multiple provisions of the Copyright
Directive may apply. They overlap and pose different conditions. Article 5(2)(a) emphasizes
the means of reproduction and the medium, namely reproductions on paper via processes
leading to this result, potentially including digital phases. In turn, the person of the copier and
the copying purpose are central to Article 5(2)(b), namely copying by or on the request of a
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natural person for private and non-commercial purposes. This may include analog and digital
copies, but in the case of library delivery, it is uncertain how the digital copies may be
delivered. Lastly, Article 5(2)(c) governs specific acts of reproduction by libraries, excluding
online delivery. Whereas Article 5(2)(c) does not contain a remuneration criterion, the other
two exceptions are conditional on fair right holder compensation. According to Article
5(2)(b), such compensation must take account of technological measures.
4.4.3.3. Conclusion
The functional assessment assessed to what extent EU copyright law facilitates preservation
and the different manifestations of access. In view of the framework, it can be concluded that
the traditional and evolving forms of each function are accommodated to varying degrees. It
was shown that the question of whether digital library activities are covered is a matter of
interpretation, as was recently confirmed by the shift in the prevailing understanding of the
lending regime and the on-site consultation exception in the ECJ’s rulings in VOB/Stichting
Leenrecht and Darmstadt, respectively. In turn, these rulings signify the role of the ECJ in
shaping and updating the scope of the library exceptions in the digital domain. In deciding
that certain forms of e-lending can benefit from the derogation of the exclusive right, and that
the terminal-exception comes with an ancillary digitization right for libraries, a recurring
consideration is to safeguard the effectiveness of the library provisions. Another interesting
approach of the ECJ is the adherence to functional equivalence, meaning that the digital
variant of certain functions may benefit from a privileged position as well.
Nevertheless, as also demonstrated by the optional exceptions governing specific acts of
reproduction such as for preservation, and copying, Member States enjoy a wide margin of
discretion on whether and how to implement. Therefore, although both exceptions cover
analog and digital forms of preservation and copying, libraries can only rely on the exceptions
to the extent these are implemented at the national level. It may affect cross-border digital
library uses. The extent to which digital library functions are legally permitted in practice thus
depends on how the optional library exceptions of the Copyright Directive and the derogation
possibility of the Rental and Lending Rights Directive are adopted in national laws.
4.5 Conclusion
The EU case study, has presented the roots and current state of affairs of the interplay
between EU copyright law and libraries. It contributes to the discussion on the future library
privilege in the next chapter, especially since it was found that the previous legislative debates
on reprography, lending and the implications of the information society raised remarkably
similar issues to the main questions of today’s copyright debates. For instance, also with
regard to these three topics, the legislator had to respond to increased access possibilities,
determining if and how copyright law should be updated, and how to balance the interests in
protection versus access in light of cultural objectives. This often resulted in compromises.
After the historical rationales behind the EU library privilege’s development, the section
turned to the framework-based analysis, assessing the position of ‘libraries’ under EU
copyright law in light of the main library characteristics – ‘institutional organization’,
‘purpose’ and ‘functions’.
As to ‘institutional organization’, it can be concluded that EU copyright law often does not
define libraries, but characterizes them for the application of the relevant exceptions. So,
beneficiary libraries are denoted as “institutions” or “publicly accessible” establishments,
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which are not traditional or evolving qualifications upfront. By contrast, where EU copyright
law characterizes libraries by their “premises”, this is a clear focus on their physical
dimension, but admittedly, digital works from the collection are made available in the
building. In conclusion therefore, EU copyright law portrays libraries as hybrid entities.
Indeed, at various occasions, the EU legislator has recognized that the collections have come
to encompass a variety of materials, in both analog and digital formats. As the functional
assessment showed, the legal permissibility for libraries to provide access to either type of
works under EU copyright law differs, with online access being one of the most pressing
issues in the debates on copyright law and libraries.
Undeniably, even if legislative history of both the Rental and Lending Rights Directive and
the Copyright Directive indicates that the EU copyright legislator recognized libraries’ digital
developments, this has not been generously translated to the wording or interpretation of the
provisions in question. On the contrary: the law seems limited and vague due to heavily
relying on physical boundaries, meaning that it is not sufficiently clear to what extent the
library exceptions in copyright law extend to digital library activities. For instance, while the
provision for preservation (Article 5(2)(c) Copyright Directive) is in principle technologyneutral, thus encompassing both analog and digital preservation, further digital uses of the
copies are not guaranteed. As to access, users may consult digital works on the premises, and
the ECJ ruled in Darmstadt that libraries may digitize works to this end. Furthermore, users
may have libraries make digital copies for them, but then the delivery of these copies is
uncertain. In turn, the possibilities for digital lending have recently expanded with the ruling
in VOB/Stichting Leenrecht, where the ‘one copy one user’ model was deemed functionally
equivalent to traditional book lending and permitted under conditions. In comparison to the
EU legislator, especially the ECJ seems to step up in facilitating digital library functions.
Terminology and a change of interpretation are important in this regard, but the ruling also
shows that provisions must be interpreted in light of their objectives. In the case of library
exceptions, these are connected to fundamental rights of equal access to education, culture
and information.1784 As the European Commission recently indicated, such public interest
objectives can justify the reduction of the “right holders’ monopoly” to some extent.1785
Nevertheless, it was questioned whether a system of optional exceptions still makes sense. For
instance, given the recent stance of the ECJ that (library) exceptions should be effective in
practice, exceptions become dependent on other exceptions, while the optional character of
most exceptions means that Member States are left discretionary competence on whether and
how to implement. On the other hand, the ECJ’s choice for an ancillary ‘right’ instead of an
exception seems to be an enabling interpretation that implies strengthening the position of
libraries. Also in this reasoning though, online access is still off limits. In specific contexts
however, not only the library’s disseminative purposes or cultural and educational goals with
regard to the digital domain have been recognized in EU policy documents: the ‘public
interest mission’ in combination with a lack of commercial purpose has inspired the EU’s
orphan works regime that sets forth the conditions for digitization and online access to those
works. When recalling the e-lending case on allowing digital access via limited lending
models, it can be observed that online access in general is a difficult topic, but that both the
EU legislator and the ECJ are looking for space to accommodate it in specific areas so that not
only local but also remote users can be served.
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5. Germany
5.1 Introduction
For decades, German copyright discourse has valued libraries for their contribution to the
general good. As not each library type has a public service character, this impacts the legal
treatment of the library in question. It is a persisting feature throughout legislative history and
case law, as can be illustrated with the Bibliotheksgroschen-case (1971). In this constitutional
ruling by the Bundesverfassungsgericht (German Federal Constitutional Court) on the ‘library
penny’, the different legal treatment of private Leihbüchereien and public libraries under the
then recently amended lending rules was challenged.1786 According to the new provisions,
libraries could rely on the exhaustion principle for their lending activities, meaning that they
did not need prior author permission. Yet if the lending activities served the lender’s
commercial interests, authors were granted a remuneration right. This way, a balance was
sought between legally facilitating growing lending practices, and ensuring that right holders
could share in the increased use of their works. However, due to the for-profit criterion, the
payment obligation did not apply to public libraries because of their educative task. The
complainant opposed this arrangement.
The Bibliotheksgroschen-case features potential constitutional implications of the interplay
between German copyright law and libraries in view of their respective functions and
characteristics. First, with regard to copyright law, the Bundesverfassungsgericht explained
that the German legislator must determine its scope and limits in light of the property
guarantee as laid down in the constitution.1787 The result can be found in the German
Copyright Act, which grants, among others, an exclusive distribution right. This right is
however deemed exhausted after works have been brought into dissemination by the right
holders or with their consent. Yet, at the time, right holders were granted a remuneration right
in the case of “Vermietung” for commercial purposes.1788 As the Bundesverfassungsgericht
acknowledged, property comes with obligations, notably to serve the general good. Therefore,
the legislator must take other constitutional rights into account, such as the also propertyrelated interests of purchasers of works, to use the works at their own discretion.1789
Second, the Bundesverfassungsgericht recognized the role of public libraries. Although the
complainant argued that, irrespective of the library type, the works were made accessible to
users, the Court deemed decisive that public libraries do not pursue their own commercial
gain, but serve the general good by making available a variety of works to their users. 1790
Third, taking the functions and characteristics of copyright law and libraries together, the
Court found that the lending arrangement in the German Copyright Act, which exempts
public libraries from payment, struck a justified balance.1791 The scope of both the exclusive
distribution right and the exception for the benefit of libraries was thus judicially endorsed.
The case alludes to the key issues in this country analysis, and to current questions in the
copyright arena. For instance, what is the position of libraries under German copyright law?
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How are they characterized and their preservation and access functions facilitated? What role
do their institutional organization and purpose play in their legal treatment? Are libraries
granted a privileged position under German copyright law, and if so, how is that justified?
The structure is similar to the other case studies. The historically developed interplay between
German copyright law and libraries sets the scene for both the shared goals between the two,
and for the tension which has increased over the years (5.2). After the rationales for the
development of the library privilege in German copyright law, the current provisions are
introduced (5.3). Except for the lending provision, the exceptions have been amended in 2017.
The new legal framework will turn into force in 2018. Aside from the specific exceptions,
legislative history rather than the wording of the personal use exception makes clear that
libraries were from the beginning envisaged as beneficiaries of general provisions as well.
Next, German copyright’s ‘view’ on libraries is measured against the characteristics from LIS
as brought together in the assessment framework. Accordingly, the three main parts of this
analysis center on the library’s ‘institutional organization’, ‘purpose’ and ‘functions’: to what
extent are the traditional and digital dimensions recognized by German copyright law? The
analysis is informed by the Bibliotheksgroschen-case as well as by other cases, the current
copyright provisions and their recent modernization, the legislative history of the library
exceptions so far, and scholarly literature (5.4) The last section concludes (5.5).
5.2 Historical rationales behind the library privilege’s development in Germany
German and EU copyright law have mutually influenced each other in the sphere of library
exceptions: in some respects, German legislative initiatives preceded and even inspired action
at the community level, such as in the case of lending; but in others, the national legislator had
to comply with EU directives, for instance where exceptions to the exclusive rights outside
the sphere of lending are concerned. This section discusses three main threads which have
shaped the interplay between German copyright law and libraries as they led to the intensified
use of protected works: increasing lending numbers; advances in reprography and continued
attention for lending; and the development of the information society.
a. Increasing lending numbers
Initially, library lending did not run counter to German copyright law: it was founded on the
exhaustion doctrine, so right holders’ control over copies of their works ended when these
were sold with their consent. Further distribution of the copies, for instance via lending, was
then allowed. The exhaustion principle was first embodied in the German Copyright Acts of
1901 and 1907, which stated that the author’s exclusive rights did not extend to lending.1792
According to the German legislator, the initial acquisition of works provided sufficient
compensation for right holders, so no remuneration was due for library lending. An additional
reason why the legislator refrained from imposing lending fees at the time was the objective
of improving public education: in view of the public interest in this regard, the use of lending
libraries should not be made more difficult for the underprivileged part of the population by
an increase in the borrowing fee.1793 For the first half of the twentieth century therefore,
lending in Germany depended neither on prior permission, nor on remuneration.
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This arrangement was however no longer deemed justified in the course of the 1960s, when
rising lending numbers led to the intensified use of copyrighted works via libraries.1794 As
McCouch indicates, the legal discussions for the amended German Copyright Act of 19651795
recognized that the previous law compromised the goal of compensating authors for the use of
their works – a central feature of German copyright law.1796 The legislator found that the
public interest in access to cultural works and freedom of creation had to be balanced with
right holders’ interests.1797 This was expressed in the 1965 amendment of the German
Copyright Act, which upheld the exhaustion principle, but granted authors a remuneration
right if lending activities served the lender’s commercial interests. 1798 Public libraries thus
remained outside the scope of this arrangement: lending in this case remained free in view of
public libraries’ envisaged educational public task.1799 Authors opposed to this exception for
not-for-profit libraries, because they feared that the “steadily increasing importance of public
library services” would lead to a decrease in sales.1800 More precisely, public library loans
were rising, while commercial library services were rapidly declining in importance, making
the “commercial lending royalty ‘virtually insignificant’”.1801 The distinction between
commercial and non-commercial making available of works to users has been called
“seemingly arbitrary”.1802 However, the Bundesverfassungsgericht held in the
Bibliotheksgroschen-case that the distinction was not arbitrary given the different functions of
commercial and non-commercial libraries, serving for-profit or educational purposes,
respectively.1803 The lending rules of the 1965 Copyright Act were thus endorsed in court.
Due to the limited scope of application of the lending provisions of the 1965 German
Copyright Act, authors started lobbying to remedy their disadvantaged situation. They
generated “public support and political pressure”.1804 In this “battle”, libraries took an
opposite stance, asserting that a compensation system for lending would entail administrative
and budgetary complications.1805 The authors’ proposal with the “dual goal” of extending the
obligation to pay a public lending royalty to public libraries, and establishing an authors’
pension fund won support in the Bundestag, the national parliament of the Federal Republic
of Germany.1806 Although the previous construction of excluding public libraries from
payment had been judicially upheld, the legislative debates noted that low-threshold lending
via public libraries had grown and that right holders’ remuneration claims were practically
meaningless if a large part of lending was exempted from payment. 1807 Thus, the 1972
German Copyright Act1808 extended the payment obligation to lending via publicly accessible
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libraries.1809 The condition that the compensation claim was to be exercised by a collecting
society was, as Dietz critically remarks, not purely imposed for the practical reason that
authors cannot easily enforce their compensation claims themselves, but expressed the
underlying motive to create a social security fund for authors. 1810 The German design of the
public lending right has been called “significant for two reasons”: first, it was the first
statutory solution, while other countries, including The Netherlands, employed administrative
schemes; and second, it was the first public lending right embodied in copyright law.1811
b. Advances in reprography and continued attention for lending
In the meantime, the reproduction of copyrighted works in German libraries had led to the
increased copying of works. It is the second common thread in the development of the library
privilege, since proper regulation had to be determined in a similar vein as for lending.
The German legal framework for making copies in or by libraries underwent various
amendments in response to the increase in reproductions due to technological developments
in the field of reprography. As the German legislator indicated, until the first half of the
twentieth century, acts of duplication in libraries used to have fairly insignificant copyright
consequences since the means for quick and good-quality copying were lacking. Though
imperative for the exchange of knowledge , uses such as copying by hand or typewriter were
not believed to affect the exploitation of the works.1812 Until 1965, private copying was
therefore allowed without compensation.1813 In the German legislator’s view, the private
sphere had to be free from copyright claims.1814 The rationales lie in “enabling individuals to
participate actively in the public debate and to develop their own personality to its fullest”.1815
In my view, they reflect library objectives as discussed in Chapter 2 which are of continued
relevance, including the promotion of self-development, freedom of expression and
participation in cultural and intellectual life.
Nevertheless, the legislative state of affairs, which allowed library copying for private uses
free of charge, changed with the rise of photocopying machines in Germany from the 1950s
onwards. In the words of Bechtold, advances in copying technology turned private copying
into a “mass-scale phenomenon” in the course of time.1816 As a result, the influence of
reprography on the relationship between copyright law and the “literature information
system” of knowledge dissemination by means of printing had to be assessed.1817 The German
legislator found that the existing private reproduction procedures in libraries did not yet
require legislative intervention. In the Copyright Act of 1965, a photocopying exception was
established that let free private copying, which took place in libraries to a large degree;
personal coping for commercial purposes however became conditional upon payment. This
way, the practice of copying relevant literature in furtherance of science was legally
recognized, while preventing financial damage to right holder interests.1818 The remuneration
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requirement formed, according to Senftleben, the “key element” of the German solution:
authors were compensated while users could benefit from technological developments.1819
Remuneration remained a central feature of the German private copying regulation when
developments in the field of photocopying rendered the 1965 arrangement outdated. In the
1970s, German scholars observed the close connection between the library lending royalty
established with the German Copyright Act of 1972, and remuneration for reprographic
reproduction in the library context, arguing that “if the simple lending of a copy of a work is
subject to the payment of a remuneration, then it is absolutely intolerable to permit, as free
from remuneration, the much more intensive use of the work by the making of a lasting
copy”.1820 Only in 1985, German copyright reform reacted to the possibilities for creating
high-quality copies for private use by means of photocopying, which took place at an
increasing scale. The proportions of private copying practice were deemed to exceed what the
legislator had wanted to permit remuneration-free in 1965. Therefore, though private copying
continued to be independent of right holder permission, it became conditional on payment,
also if it served non-commercial purposes. In addition, a levy was imposed on photocopying
equipment.1821 This outcome reflects the German legislator’s attempt to take the various
stakeholder interests into account in light of the opportunities and challenges posed by
technological developments in, among others, library practice.
Challenges further resulted from the intensified use of copyright works due to increased
public lending numbers. The German legislator had to adhere to the EU Rental and Lending
Rights Directive (1992), but as explained, Germany already regulated lending in its copyright
law. The German system could in principle be retained, since the directive left Member States
discretionary space regarding the form to regulate lending.1822 The German legislator kept
providing for a compensation claim, which was extended to neighboring rights holders.1823
c. Copyright amendments in the information society
The ever evolving ways of creating, using and disseminating copyrighted works evoked
amendments to the German Copyright Act from the early to late 2000s. A cross-party working
group on Germany’s way forward in the information society, established by the Bundestag,
recommended that copyright should be adapted to meet the new realities; in this view, the use
of digital works via public libraries should not be restricted by copyright if research and
educational purposes were served.1824 Subsequently, when the Copyright Directive was
adopted at the EU level, the German legislator decided to implement its optional library
exceptions, but only in a second round (“Zweite Korb”) of implementation, taking effect in
2008. The first round of implementation in 2003 had focused on the mandatory provisions of
the directive, including the exclusive rights. In addition, existing exceptions were brought in
line with the directive. For instance, the basic structure of the private copying exception of
Article 53 was maintained and held to apply digitally as well.1825 Generally, the system of
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exceptions in German copyright law could be retained, as the library exceptions were
implemented in separate provisions. Most exceptions were made conditional on remuneration,
also where EU copyright law does not require this.1826 Thus, the German Copyright Act was
expanded with exceptions for on-site access via library terminals (Article 52b) and document
delivery (Article 53a). Scholars argued that a separate statutory basis for document delivery
was unnecessary in light of existing practice, which could already be interpreted to cover
copying at request on the basis of the private copying exception, but does provide legal
certainty.1827 As a result, German copyright law came to regulate new forms of access,
enabled by technological developments, with new, distinctive and detailed provisions.
Although it has been observed that the second round of implementation aimed at making the
barely comprehensible German copyright system more realistic and efficient1828, further
reform was eventually deemed necessary. Dreier commented that the second round of
implementation was a first step in the right direction, but doubted that the final solution to
accommodate the information society had been found.1829 In my view, the German country
analysis demonstrates that, even where copyright law recognizes the digital side of library
functioning, the actual space for such practices is still limited. As can be expected, publishers
would likely disagree regard new library exceptions critically.1830 Libraries are also critical,
but then on the result of the exceptions’ implementation, which has been called doubtful or
even catastrophic. It is argued that the interests of the knowledge society are not taken into
account sufficiently, and that none of the new regulations is undisputed.1831 Knaf and Gillitzer
even observe that the Bundesrat in 2007 already speculated on a “Dritte Korb” – a third round
of implementation focusing on education, science and research in the information society. It
indicates that the struggle for the digital information age will continue.1832
Indeed, a number of deficits of the implementation of the Copyright Directive have been
identified in support of copyright reform. The first issue is precisely the fact that the current
German Copyright Act contains many detailed exceptions for the benefit of education and
science, which are regulated in different places, making them difficult to discover and apply
by the beneficiaries. Moreover, the exceptions are deemed to contain terms which are subject
to ongoing judicial disputes, but this was not elaborated further.1833 A second weakness of the
framework of exceptions is that it is oriented at analog uses and does not take into account
new digitization and networking opportunities for the creation, dissemination and use of
protected works.1834 With regard to libraries specifically, the processes of use are found to
have changed due to digitization. And even though the implementation of the Copyright
Directive was meant to shape a legal framework for the digital environment, it is concluded
that the substance of the regulation is by now two decades old. While the digital environment
has significantly changed, the statutory permitted uses have not been adapted. It leads to the
conclusion that contemporary uses, which would utilize the potential of the modern
knowledge society, take place partially in an unlawful fashion.1835
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The identified issues led the German legislator to pursue an updated “Bildungs- und
Wissenschaftsschranke” (exception for education and science) in a ‘reorganized, consolidated
and simplified’ provision. It means that the idea for a “Generalklausel”, which had come up
over the years1836, has been revoked. As the Bundesregierung indicates, such a general
exception would need to be concretized in order to make it manageable in individual cases.1837
Instead therefore, where appropriate and allowed by EU copyright law, the permitted acts in
the sphere of education and science are ‘extended’ to open up the possibilities of
digitization.1838 Yet, scholars have remarked that the compatibility of the new exceptions with
the future EU copyright framework is uncertain, since this is being reformed as well. This
might require quick amendments of the German provisions,1839 which are introduced next.
5.3 Current relevant provisions in the German Copyright Act
As follows from the account on the rationales behind the German library privilege’s
development, the provisions formed a response to three main topics: lending, copying and
technological developments in library practice. These topics are still reflected in the current
exceptions, a selection of which is introduced below proceeding from general to specific
exceptions. The relevant German copyright provisions are listed full-text in Annex I.
A general basis for certain acts of reproduction by libraries is Article 53, which is not libraryspecific: they are not mentioned, but legislative history indicates that the German legislator
clearly had libraries and their preservation functions in mind for the application of the
provision.1840 After the copyright reform of 2017, the part of Article 53 that referred to the
public interest character of archives as one of the scenarios in which the making of single
copies was allowed has been deleted.1841
An exception in German copyright law which targets libraries specifically regards lending,
regulated in Article 27, which has been part of the Copyright Act since 1965. The provision
has been amended over the years. A central feature now is author remuneration. Article 27
must be read together with Article 17(2) of the German Copyright Act, which provides that
works which have been brought on the market by or with consent of the right holders may be
further disseminated as the distribution right is exhausted. An exception is lending by publicly
accessible libraries, a form of distribution which is made conditional on remuneration.
Aside from lending, more recent library exceptions stem from the Copyright Directive. In
2008, the German legislator introduced exceptions for communication of works at terminals
in public libraries, and for library copying on user request in 2008, in Article 52b and Article
53a respectively. They have been deleted as separate provisions and are part of new
exceptions for the benefit of education and science in the so-called UrheberrechtsWissensgesellschafts-Gesetz (UrhWissG) of 2017. One of them specifically deals with
libraries, as part of a new subsection in the German Copyright Act on “Gesetzlich erlaubte
Nutzungen für Unterricht, Wissenschaft und Institutionen”, signifying legally permitted uses
for teaching, science and institutions. This new Article 60e takes together elements from the
previous exceptions, including Article 52b and Article 53a.
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The provision brings together the previously scattered library exceptions: making available
via terminals and reproduction on user request are expressly covered. In addition, in another
new provision containing conditions for text and data mining, libraries are given a role in the
permanent storage of the corpus and source material involved, after the completion of the
research (Article 60d(3)).
A new feature further clarifies the relationship between statutory exceptions and licenses
(Article 60(g)). Though it is observed that exceptions in principle prevail over contracts which
negatively impact the permitted uses, this does not hold true for the library exceptions.
In most cases, the newly phrased exceptions for the benefit of “teaching, science and
institutions” are thus not contractually overridable, except for the two cases just mentioned.
Still, the Article 60g signifies an important clarification in German copyright law: until
recently, it was only recognized that the use of works can, apart from exceptions, be governed
by technological protection measures, which the right holder can employ as a control
mechanism.1842 In addition, right holders are obliged to ensure that legal access remains
possible. In other words, exceptions have to remain effective, for instance in the case of the
archiving exception, but the other library exceptions are not mentioned.1843 This arrangement
does not establish priority of either exceptions or contract, but the right holder obligation to
let beneficiaries utilize the exceptions cannot be contractually excluded. The obligation does
however not apply to “works and other protected subject-matter made available to the public
on agreed contractual terms in such a way that members of the public may access them from a
place and at a time individually chosen by them”. Put differently, works which are made
available online are excluded. Therefore, though the provision’s objective is to balance the
interests involved, its practical importance has been questioned.1844
In conclusion, the German legislator has addressed libraries for a longer time. How are their
institutional organization, purpose and functions reflected in German copyright law?
5.4 Assessment: libraries’ institutional organization, purpose and functions from a German
copyright perspective
After the historical rationales for the development of the library privilege in German
copyright law and the current provisions, the library’s position under German copyright law
will be examined with a framework-based analysis. How are the library’s ‘institutional
organization’ (5.4.1), ‘purpose’ (5.4.2) and ‘functions’ (5.4.3) characterized? Does German
copyright law uphold a traditional ‘view’ on libraries, or reflect the evolving library notion? It
turns out that the library concept is often undefined, but characterized for legal purposes. The
library exception in the 2017 copyright amendment does define ‘libraries’in the context of the
German Copyright Act. While German case law seemed more flexible than the law in
accommodating evolving library practices, the legislator has now attempted to modernize and
clarify the library privilege. Where is the required space found to attune copyright to the
digital domain? As German copyright law has increasingly been influenced by harmonization
attempts at the community level over the years, the analysis singles out the national
particularities.
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5.4.1 The characterization of ‘libraries’ under German copyright law: institutional
organization
The library’s institutional organization is mapped first. Relevant elements are location
(physical or less fixed), collection (local or remote) and sphere of action (local or interactive).
Does German copyright law reflect their traditional or evolving meanings? The ‘law’ includes
the current provisions and their legislative histories, other policy documents, and case law
(see Annex II). Scholarly commentaries provide further interpretation. As will be shown,
German copyright law contains notions which clearly hint at a conventional take on the
library concept, but there are certainly indications for a broader understanding.
5.4.1.1 Physical location versus access beyond fixed location
To discuss the perception of the library’s location, we must search for characteristics relating
to place, buildings, infrastructure, public accessibility and so forth. Such pointers can be
found in the characterization of libraries as beneficiaries of the specific copyright exceptions.
Each time, it comes down to the question of whether the characteristics are indicative of a
traditional or evolving view on libraries, for instance where the German legislator employs
the term ‘Bücherei’ (old-fashioned form of library), or refers to libraries as ‘Einrichtung’
(establishment) or ‘Institution’ (institution). Moreover, libraries are often qualified as
‘öffentlich zugänglich’ (publicly accessible). The library concept is further delineated by the
inclusion of the features of ‘Räumen’ (premises) and ‘Elektronische Leseplätze’ (terminals) in
the library exceptions, which are clearly inspired by the EU acquis.
“Bücherei”
A first indication that the German copyright legislator perceives libraries traditionally is the
use of the older expression of ‘Bücherei’. Literally, it just designates a ‘library’ or book
collection and thus hints at a perception of the library as a physical location housing a
collection. From an LIS perspective, the term ‘Bücherei’ is used alongside that of
‘Bibliothek’, the former being a ‘Verdeutschung’ of the latter.1845 Although the two in
principle regarded as synonyms, Gantert indicates that ‘Bücherei’ used to be associated rather
with a smaller and general collection of books, instead of a larger collection which includes
scientific works. Currently, “Bücherei” is still used to denote public libraries, which serve
general information, education and leisure, making ‘Bibliothek’ the more comprehensive
concept.1846 ‘Bücherei’ is one aspect which concretizes copyright’s view on libraries: the
formerly more common term “Bücherei” still appears in German copyright law.
The term Bücherei is used in the first library specific provision, which regulates lending. In
copyright, too, the notion of ‘Bücherei’ is used alongside that of Bibliothek since the 1965
amendments of the lending arrangement. Therefore, the implications of the notion for a
traditional or evolving understanding of ‘libraries’ in German copyright law are not
immediately clear from the utilization of the term. Aside from the choice of wording, the
legislative intent with the term is not explained, strengthening the impression that it is a
generic term which can denote different library types, including ‘Volksbüchereien’1847, which
the legislator explained as denoting ‘öffentliche Bibliotheken’, ‘Leihbüchereien’, which were
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commercial lending libraries as opposed to public libraries1848, and ‘Werkbüchereien’ or
company libraries.1849 Every type has to pay remuneration for lending, whether they are
commercial or not, as long as they are publicly accessible. Thus, German copyright law uses
the term ‘Bücherei’ as a comprehensive notion, which is neither traditional nor evolving.
Although the use of ‘Bücherei’ in the German lending rules does not trigger a conclusive
statement on its traditional or broader character upfront, the context in which it appears fosters
the conclusion that a fixed place is meant. Due to the character of lending and its conventional
understanding, namely involving tangible exemplars for which users need to visit the library’s
location, this hints at the library as a centrally located physical infrastructure in the traditional
understanding. This has not changed with the implementation of the Rental and Lending
Rights Directive in 1995: although the directive does neither speak of ‘Bücherei’ nor of
‘Bibliothek’, both notions appear in the German provisions.1850 However, the place implied by
the notion of ‘Bücherei’ does no longer solely contain books as traditionally pictured in LIS:
German copyright law has recognized over time that the materials held in libraries encompass
other media, such as CDs as part of their task.1851 In this sense, German copyright law’s use of
‘Bücherei’ is broader than its definition in LIS. We can thus conclude that ‘Bücherei’ is a
German particularity with traditional connotations, which can be underlined by the
observation that the term has not appeared in later legislative documents.
The idea of ‘Bücherei’ as a generic notion finds support in case law. For instance, in the
Bibliotheksgroschen-case, the term was used in relation to various library types without
explaining its application. Consequently, similar to the library regulation that was interpreted
in this case, commercial lending libraries, public libraries and company libraries were denoted
as variations of ‘Bücherei’.1852 In this regard, the term is not to be understood as traditional or
evolving. In case law, too, the context in which the term appears may provide indications in
either direction. An example is the Werkbücherei-case, which centered on a company with
internal libraries at different locations. Its collection of a diverse book offer could be
borrowed by staff free of charge.1853 Thus, this type of ‘Bücherei’ operated in fixed places
with a book collection for users in a traditional sense. Note that both cases are quite dated, and
that the term ‘Bücherei’ appears neither recent German case law on electronic document
delivery1854 and electronic reading spots1855, nor in the German translations of cases on library
practice at the EU level.1856 This is once more indicative of its traditional understanding.
The traditional connotations notwithstanding, German copyright law contains indications of
the evolving library concept, but due to other terminology. For instance, in the German
lending provisions, ‘Büchereien’ are listed alongside broader types of collections, all of them
part of ‘Einrichtungen’ as beneficiaries of the German lending provisions. In this context, the
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notion of ‘Büchereien’ has again a traditional undertone when compared to the other
establishments. It is the notion of Einrichtung to which the assessment now turns.
“Einrichtung”; “Institution”
Notions in German copyright law’s vocabulary which can at first sight be regarded as neutral
rather than conventional are ‘Einrichtung’ and ‘Institution’ (establishment and institution) as
used in Articles 27 and 52b of the German Copyright Act on lending and consultation via
library terminals, respectively. The term thus appears in provisions that either precede or
follow the EU directives. Are these notions indeed to be understood neutrally from a German
copyright perspective, or are there traditional or evolving implications?
Recall that the traditional interpretation of ‘establishment’ or ‘institution’ is connected to the
perception of libraries as buildings with organized collections, operating through a fixed
place. Where ‘Einrichtung’ is an umbrella term which is concretized, among others, by
‘Bücherei’, as is the case in Article 27 on lending, the notion has indeed traditional
implications of a brick-and-mortar library, which makes available tangible materials for users
to pick up at the library. In addition, in the case of Article 52b, ‘Einrichtung’ refers to
‘Bibliotheken’, but also to archives and museums – again, seemingly conventional actors. In
this regard, Duppelfeld has questioned whether the terminological choice of ‘Einrichtung’ in
the phrase ‘Räumlichkeiten der Einrichtung’ was meant to cover institutions in a legalorganizational sense, or rather to serve as a generic term encompassing several entities, such
as museums, archives and libraries and thus, following the intention of the legislator, to
extend to all places which would classically be understood as a library.1857 Then, this would
again be a traditional reference to the library’s institutional organization as a physical
infrastructure, although it could consist of multiple places and in that sense is not fixed.
The deviation of a fixed location indicates that the interpretation of ‘Einrichtung’ can be
broader as well. In the provisions mentioned above, ‘Einrichtung’ is a translation of the term
establishment as used in Article 2(1)(b) of the Rental and Lending Rights Directive, with
which the German legislator has to comply, and in Article 5(3)(n) on which the German
Article 52b is based. The EU case study made clear that ‘establishment’ was to be seen as a
synonym for ‘institution’. As both terms appear in the Rental and Lending Rights Directive
and the Copyright Directive which the German legislator has implemented, the previous
discussion of these notions applies here. It was concluded that both are general notions, which
for that reason may not only have traditional but also broader connotations including
operating in a structured way as established structures in society. The Betriebsbibliothek-case
is illustrative in this regard.1858 The case dealt with the operation of photocopying equipment
in a special library as part of a company, which was not accessible to the public. Against this
background, the Bundesgerichtshof examined the meaning of various concepts relevant to the
topic of this thesis, including ‘Einrichtung’. The characteristic of operating in a structured
way, which was identified in the previous paragraph as potentially applying to both traditional
and evolving actors, also surfaced in the Court’s reasoning. Indicating that establishments in
the legal sense of the word must have a certain organizational independence1859, the Court
also elaborated that, to qualify as such an establishment, libraries should provide a
systematically collected collection which is provided centrally to users and, given its size and
the extent of its use, requires special administration, for instance in the form of
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cataloguing.1860 These characteristics of libraries as ‘establishments’ are of a fundamental
rather than of a traditional character.
In addition, a broader interpretation would hint at actors operating as a logical space, such as
the conventional library’s digital side. In this regard, the research of German copyright
scholar Duppelfeld on copyright law for libraries in the information society is noteworthy.
She describes the tendency in LIS of employing the notion of ‘Einrichtung’ instead of ‘room’
or ‘building’.1861 In other words, against the background of technological developments, this
term can support the fact that libraries currently operate both as location-based and as virtual
entities. Duppelfeld critizes the choice for the notion of ‘Einrichtung’ for dissolving the
spatial reference in all respects.1862 Instead, she argues that an ‘adequate working definition of
libraries’, to meaningfully delineate the concept, should precisely mean the library as a space
in the conventional sense, but with the addition of a function-expanding element: in order to
analyze copyright law as it applies to ‘libraries’, the possible development and design of their
functions should be reflected. This requires questioning to what extent the ‘use/information
exchange function’ and the ‘archive/storage function’ are still relevant in the digital world.
Despite the strengthened use of digital media in libraries, and the impossibility to draw a clear
dividing line between classic and virtual libraries, she concludes that the spatial reference of
libraries cannot be abandoned entirely, especially since the existing copyright exceptions
predominantly tie in with the library as location.1863 In my view, this portrays libraries as
hybrid entities, meaning that copyright law should not focus solely on physical place as a
delineation criterion. If we accept the proposition that ‘Einrichtung’ is an open term, the
context colors the notion’s understanding, which can go either way – traditional or evolving.
In German copyright law, this plays out as follows. With regard to lending, it was already
observed that Article 27 German Copyright Act lists various establishments as beneficiaries,
both conventional libraries, and other actors, namely ‘collections of video or audio recordings
or other originals or copies thereof’. Although the beneficiaries expressly go beyond
traditional libraries, the listed actors still connote physical places. Again, the physical
delineation inherently stems from the perception of the lending function as involving tangible
exemplars. It seems that the German legislator’s focus was not consciously physical in scope,
but fundamentally oriented. According to the legislator in 1972, the envisaged beneficiaries
were jointly responsible for a flourishing ‘library field’, emphasizing that the way the actors
functioned.1864 This can be concretized with the observation that the implementation of the
directive tied in with the old regulation by balancing the author’s compensation interests and
the library’s culture and education related tasks. Consequently, the targeted actors were
regarded ‘suitable’ to serve such tasks, hence foster acceptance for the lending regulation. 1865
Thus, as Freudenberg concludes, solely privileged are the acts of those actors which have a
certain ‘presence’ and ‘organizational structure’ that puts them in a permanent position to
provide their public with an extensive repertoire of copyrighted works. 1866 Then, what counts
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is how they function: not necessarily as physical places, but as durable, structured
infrastructures making available organized collections.
A more hybrid form of approaching libraries as establishments results from the EU Copyright
Directive, notably the feature of ‘terminals’. Though part of the context of Article 52b
German Copyright Act, in which this notion appears, strongly focuses on the premises of the
establishments, the term ‘terminals’ offers space for a less traditional interpretation of
establishments. Terminals are part of an establishment’s structural infrastructure – not in a
physical, but in a digital sense. In the context of Article 52b, access is thus expanded to digital
content via the library as a digital space, but it is limited to on-site access, hence there are still
connotations of the library as a physical location, despite the involvement of a less traditional
infrastructure as part of the library’s institutional organization.
One step further than hybrid establishments with still a strong link to a physical location are
hybrid establishments which operate as structural infrastructures for at distance access to
digital content. A reference to establishments in this regard appears in the German
implementation of the Orphan Works Directive: the list of beneficiaries once more seems to
target conventional establishments, namely various memory institutions. Yet, this exhaustive
list has, in comparison to the Copyright Directive, been extended with film or audio heritage
institutions and public-service broadcasting organizations. More importantly, the directive
recognizes that all privileged institutions are engaged in digitization and aim to make the
digitized works available online.1867 Admittedly, digitization still involves physical exemplars
of works, but the extra dimension lies in the fact that the orphan works regulation does not
limit access to the premises. It means that libraries as establishments can be regarded as
hybrid actors, which do not only operate through centrally located physical infrastructures: by
digitizing tangible works from their holdings, they function as digital infrastructures, since
these works can be made available online. It is an example of what Duppelfeld has called the
detachment of libraries from their establishment. In the analog world, remote access was in a
way possible by taking copies out of the library, but this independence of place and time
intensifies in the digital domain.1868 The increasing operation as a digital infrastructure of
(knowledge) institutions is recognized by the German legislator: advancing digitization and
networking and their impact on library practice are, as indicated, among the factors which
spurred the proposal for a German Copyright Act amended to the knowledge society.1869 With
this, the German legislator acknowledges that ‘institutional actors, namely libraries, want to
actively make their materials visible on the internet.1870 Here, too, the context in which the
terms ‘establishments’ and ‘institutions’ appear, shape their perception, which can be
traditional and evolving at the same time.
In conclusion therefore, even if the terms ‘establishments’ and ‘institutions’ are not defined,
this section has shown that it can be conventional or dynamic, depending on their use in the
German Copyright Act. In addition, case law gave fundamental characteristics of
‘establishments’ for purposes of copyright law, including operating in a structured way, which
this thesis regards as a characteristic of established structures in society in both a traditional
and an evolving sense. In addition, ‘establishments’ and ‘institutions’ are to some extent
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further specified in German copyright law, which often denotes the geneficiaries of the
exceptions as “publicly accessible”1871, a characteristic which will be discussed next.
“Öffentlich zugänglich”
In addition to denoting or understanding libraries as establishments or institutions, German
copyright law has, throughout legislative history, often added the qualification of ‘öffentlich
zugänglich’ (publicly accessible), ‘öffentlich’ (public), or, in a third variant, ‘die
Öffentlichkeit zugängliche’ (accessible to the public).1872 In view of the potential relation with
a fixed place or a broader structural infrastructure, what are the implications of these
qualifications for copyright’s view on libraries and their institutional organization?
The characteristic of public accessibility precedes the harmonization at the EU level and is
still part of the current German library exceptions. The reach of this notion, and especially of
‘the public’, proves hard for Member States to agree on. Its meaning is mainly determined by
national laws’ interpretations, but the European Commission indicated that the notion should
have a broad meaning. In German copyright law, the meaning of public accessibility stems for
instance from the lending regulation since the 1970s. Initially, the 1970 legislative proposal
which altered the lending rules so as to encompass publicly accessible libraries indicated that
the phrasing “öffentliche Büchereien” aimed to capture establishments which were accessible
to everyone only, so that it was irrelevant whether a library was maintained by the public
authorities, churches or other bodies.1873 Yet, the Legal Committee of the Deutscher
Bundestag found that the delimitation to the publicly accessible establishments beared certain
risks. Libraries created primarily for a particular group of users, such as university libraries,
which were accessible to a broader public as well, could choose to discontinue their lending
activities to the general public and only allow the use by the restricted circle of users, since
they would not qualify as ‘öffentlich’ in that case and thus not have the remuneration
obligation the lending regulation sought to establish. This would lead to an undesirable result
in terms of educational policy. Instead therefore, the Legal Committee suggested to interpret
the notion of ‘der Öffentlichkeit zugängliche Einrichtungen’ as only excluding establishments
which make copies available to a limited audience of users with a personal connection among
themselves or with the establishment.1874 This explanation of “publicly accessible” is not
expressly traditional. Although the phrase hints at physical access to brick and mortar library
buildings, it also has a more fundamental undertone, namely of equal access to information.
The interpretation that the ‘public’ does not necessarily denote the general public, is
confirmed in caselaw. In the Betriebsbibliothek-case, the Bundesgerichtshof held that certain
libraries, in this case professional libraries, could not be regarded as “öffentlich”, since the
general public did not have access.1875 However, later in the decision, the Court clarified that
this was not necessary; sufficient was that use was possible by a group of persons meeting the
standard of what Article 15(3) German Copyright Act denotes as “Öffentlichkeit”.1876
Currently, that standard determines that “anyone who is not connected by a personal
relationship with the person exploiting the work or with the other persons to whom the work
is made perceivable or made available in non-material form shall be deemed to be a member
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of the public”.1877 According to the Court, this phrase must in the library context be
understood in the sense that neither the general public needs to have access, nor that the
beneficiaries are a closed circle of users only. Yet, not all scholars agree that Article 15(3)
German Copyright Act1878 applies to the library context, and more specifically, to the library
exception for access via terminals. To explain ‘öffentlich zugänglich’ in Article 52b German
Copyright Act, some scholars turn to the similar phrase of ‘der Öffentlichkeit zugänglich’ in
Article 27, referring to Article 15(3). Arguably, the slightly different formulation does not
lead to genuine differences.1879 Both phrases express that an institution must act in service of
society, but may nevertheless impose certain conditions for use, provided that the circle of
users is not so restricted that it cannot be regarded as ‘the public’ anymore. 1880 It has been
argued that the public-criterion common to the library exceptions in German copyright law
does not tie in with the distinction made in German LIS: ‘öffentlich’ must not be regarded in
contrast to ‘wissenschaftliche’ libraries, the two main categories distinguished in German
LIS.1881 Other scholars argue that the notions of ‘the public’ in Article 52b and Article 15(3)
German Copyright Act, respectively, serve different objectives, meaning that they cannot be
equated: in the former case, the focus lies on institutions serving the general interest, while in
the latter case, it is about delimiting uses in the private sphere from public reproduction uses
requiring prior authorization.1882 However, it has been concluded that it is not apparent why
other standards should apply to the ‘public’ notions in the library exceptions. Despite varying
word choices, a uniform understanding of the term should be the basis.1883
More specifically, the question is what ‘öffentlich’ means in the context of library exceptions
which govern certain forms of access: which public is targeted or how accessible is the library
service in question? For instance, with user access to the intranet via terminals in the library,
the circle of users seems restricted to local users. But the scope of accessibility can also
depend on the type of library: libraries of companies, authorities or other organizations can be
expected to serve a limited audience.1884 For public libraries, the range of users that has access
will generally be broad and not limited to a select group with a personal connection to the
library. Although the use takes place inside the library, it is not of an ‘internal’ character only,
since such a library is open to outside users. Put differently, making works accessible in a
publicly accessible institution likely fulfills the accessibility criterion.1885
For a long time, libraries have thus been characterized by references to their public
accessibility. Article 60e(1) of the updated German Copyright Act goes further and regards it
as part of the ‘legal definition’ of libraries. For purposes of the amended German Copyright
Act, or at least for the new library exception, each reference to libraries thus denotes “Publicly
accessible libraries, which do not pursue direct or indirect commercial purposes
1877
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(libraries)”.1886 According to Hoeren, it is not an actual legal definition, since the library
concept is determined by a library perspective.1887 Although libraries are now defined, the
included characteristics do not show that the library’s institutional organization is evolving.
In conclusion, German copyright law contains various phrases signifying the library’s
publicly accessible character. On the one hand, this qualification has only indirectly
traditional connotations of a physical location. On the other, German copyright scholars argue
that German library exceptions still seem to tie in with the library’s ‘classical locality’, so that
‘virtual libraries’ are not included in the understanding of ‘libraries’ in German copyright.1888
The analysis now turns to explicit references to the library’s locality.
“Räumen”, “Elektronische Leseplätze”
As the library chapter demonstrated, libraries used to be associated with their physical
presence. In German LIS, too, location-oriented definitions are signaled, but at the same time,
a ‘functional expansion’ of the library concept is noted, which means that the focus is shifting
to the special purposes and use of libraries.1889 In turn, German copyright law seems to tie in
with the location-based perception of libraries, at least where it speaks of the library’s
‘Räumen’ or premises.1890 It is the most direct reference to a physical place in the German
Copyright Act. The premises are however mentioned alongside ‘Elektronische Leseplätze’,
the German translation of ‘terminals’ in the library building, which are expected to enable Onthe-spot-Konsultationen’.1891 It indicates its restrictedness in place. Yet, the application of
terminals goes beyond the physical world, since they provide access to the library’s digital
infrastructure. The term ‘Räumen’ has been retained in the 2017 amendments of the German
Copyright Act, while ‘Elektronische Leseplätze’ are now denoted as ‘Terminals’ in the
German version as well. To what extent are these terms exemplary for German copyright’s
traditional or broader view on ‘institutional organization’ as showcased in legislative history?
Libraries and their physical boundaries have been the subject of German copyright exceptions
at least since the 1960s. Libraries were not explicitly mentioned in the personal archiving
exception of the 1965 Copyright Act, buth clearly among the beneficiaries: the German
legislator indicated to have in mind that libraries reproduce works from their collections on
microfilm to save space or for security reasons.1892 In both scenarios, the legislator made the
connection with the library’s physicality: reproduced works could be included in the library’s
own archive, meaning that ‘room’ in the library itself could be utilized more efficiently; and
the works could be stored in a ‘place safe from disasters’.1893 These two place-restricted
scenarios, which were among the legislator’s justifications to privilege library reproduction,
as later cited in case law1894, demonstrate a traditional perception of the library’s location.
Hinting at remote locations, these are still physical storage spaces.
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These physical indications remained present when the German Copyright was amended to the
needs of the information society.1895 Despite that aim, the library exceptions resulting from
the implementation still show clear pointers of the library as a fixed place, but there are also
signs for a broader understanding. This is expressed in the exception for access via terminals
in libraries. First, the wording of the exception of Article 52b German Copyright Act centers
around two main phrases: ‘Räumen der jeweiligen Einrichtung’ and ‘eigens dafür
eingerichteten elektronischen Leseplätzen’. With regard to the former, it has been observed
that scholars often refer to ‘the library’ itself, and that the focus of interpretation thus lies on
the place where the terminals are established, the library building.1896 From this, it is inferred
that access must be provided via a ‘geschlossenen Netz’, the library’s ‘Intranet’, or ‘über
Abruf auf PCs’. Put differently, scholars conclude that campus-wide access is for instance not
possible, as transmission of content via university-wide networks, so-called ‘VPN-Netze’
which would enable the use of the works at the users’ own laptops, fails to meet the criterion
of ‘library rooms’.1897 This criterion is regarded as ‘narrow’.1898 In addition, with regard to the
latter, it has been observed that the technical possibilities for decentral access via
‘Netwerkstrukturen’ in virtually organized libraries exist.1899 This is inherent in the term
‘terminals’, which provides an infrastructure for access to digital content. While libraries used
to communicate works in a “localised manner, that is to say they were tied to a specific
place”, that place need no longer be fixed as the communication of cultural works is
facilitated by information technology.1900 Although terminals thus hint at an evolving
institutional infrastructure, Article 52b requires a specific design, namely terminals which
operate on the library’s premises only. Thus, the exception’s wording evokes mixed signals
with traditional as well as evolving elements: although libraries may provide access to digital
works, the exception is strongly tied to the library’s physical environment.
Second however, the German legislator’s intention with implementing this exception clearly
hinges towards a traditional understanding of the library as a physical location. The legislator
envisioned use of works ‘in the same way as analog use’, namely use at the terminals in the
buildings only, which expressly excludes ‘online use from outside the library’.1901 Where
scholars had already concluded that campus-wide access was not allowed, this holds all the
more true for ‘remote access’ from the users’ homes.1902
Other digital library competences had also been subject to scholarly debate prior to judicial
decisions. For instance, the ‘Annex-kompetenz’ of libraries to digitize works in order to make
them available on terminals was already debated by German scholars before the CJEU’s
preliminary ruling the topic. Generally, scholars contended that libraries had this competence,
implying a recognition of the digital library.1903 The implications of the decision for German
libraries will recur in the functional assessment. Some of the national courts’ considerations
are however noteworthy for the library’s institutional organization. For instance, the
Landgericht noted the ‘räumlich Beschränkung’ of the scope of Article 52b: the limitation to
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the premises.1904 In addition, the Landgericht assessed the meaning of ‘Leseplatz’, which it
described as, in common language, a ‘traditional concept from the library world’. The court
found that it should not be interpreted literally, and that the scope of the exception did not
depend on it. Thus, a ‘Leseplatz’ is not only meant for reading, seeing that it can also make
accessible non-readable works such as music and films.1905 As the court went on, terminals
must be designed so that they are part of ‘the controllable area of the library’, again meaning
that works should only be made accessible in the library rooms.1906 This spatial restriction was
noted by the Bundesgerichtshof as well: terminals were meant to enable the perception of
works, notably electronic books, on screens in the library1907, amounting to what in the
literature has been called ‘Wiedergabeterminals’, which allow the display of works.1908 In this
view, the concept of terminals in library buildings reinforces the combined traditional and
evolving implications for the library’s institutional organization observed previously.
Despite its potentially traditional connotations, the concept of terminals is still present in the
Urheberrechts-Wissensgesellschafts-Gesetz of 2017. In light of the observation that
‘Leseplatz’ evokes the image of enabling book reading, yet goes beyond that as well, it is
interesting to note that the German legislator has nevertheless chosen for the more neutral
term of ‘Terminals’ in the copyright reform.1909 The Deutscher Bibliotheksverband (dbv)
called this a more precise and less misleading formulation.1910 In turn, the limitation to the
library’s ‘Räumen’ is not surprising since national copyright law is bound to the EU
Copyright Directive on this point. Yet, this limitation seems too traditional to truly take
account of the evolving library notion, which has no longer a fixed location.
In sum, the combination of ‘Räumen’ and ‘Elektronische Leseplätze’ results in what Peifer
has termed an ‘Analog-plus-eins-Modell’.1911 In my opinion, this term signifies that the
exception might seem mainly traditional at first sight, since it focuses on the library’s physical
premises. Yet, there is space for the library’s digital infrastructure beyond physicality, even
though digital works are still only accessible via a closed network in the library. The library’s
choices influence how that library’s collection can be used, as will be discussed below.
5.4.1.2 Local versus remote collection
In addition to ‘location’, the library’s ‘institutional organization’ is characterized by the
presence of an organized collection, either physical or digital. To what extent are the
traditional and evolving dimensions reflected in German copyright law?
“Bestand”
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Steinbeck 2010.
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Aside from the library’s physical place as the reference criterion for interpreting the notion of
“Raum”, scholars have argued that the “Raumbestimmung” could be guided by the library’s
collection.1912 The scope of an exception which is bound to the library’s premises, such as the
terminal-exception, would then not necessarily depend on the place where a terminal is
established and which is an organizationally independent institution with its own rooms.
Instead, the demarcation of the exception would be determined by the presence of the
collection, including works held in a depot.1913 The question of what ‘the collection’ is thus
has multiple layers: establishments can contain collections in their buildings or in remote
storage places, and can moreover be regarded as collections themselves. In addition, German
LIS scholars have developed library collection definitions which speak abstractly of
“publizierter Information”. This definition is regarded as more timeless than referring to
examples of carriers such as printed documents, audiovisual media or digital copies, hence is
more flexible with regard to future technological innovations and collectables.1914 In German
copyright law, the diversity of collected materials has been recognized since the first library
specific regulation. What are the implications from a traditional and evolving perspective?
In a traditional sense, the variety of materials which libraries provide access to finds
expression in both legislative documents and case law. For instance, in the copyright revision
of the 1960s, libraries and their collections were mentioned in the assessment of which forms
of reproduction should fall under a private or personal copying exception. The collections
were specified as ‘journals’ and ‘scientific works’.1915 Moreover, it seems that tangible copies
were meant, since ‘borrowed exemplars’ were in any case excluded from the scope of copying
without prior right holder permission. The Bibliotheksgroschen-case, which was decided a
decade later, also mentioned books. In addition, materials beyond printed works were referred
to as well, namely records.1916 Nevertheless, the character of the library collections as pictured
in historical German copyright discourse still seems mainly traditional.
Hence, it is noteworthy that the preparatory documents for the German copyright revision of
1972 indicated that, until then, copyright law had not distinguished between the legal
treatment of books and other copies, such as musical works, records and films. Therefore,
according to the legislator, other types of collections such as movie collections had to be put
on the same footing as libraries where lending activities were concerned.1917 This does not
only suggest that types of collections other than libraries can be privileged actors under
copyright law1918, but also seems to echo the neutral character of the LIS definition mentioned
previously. Yet, in the copyright revision, all types of works involved were described as
‘copies of works’, which moreover were all conveyed via tangible carriers.1919 These
observations are based on copyright documents from the 1970s, so it is not clear whether the
approach of not making a distinction between books and other types of works applies to
digital content as well. Potentially, the German legislator’s intentions were aimed at equating
various forms of analog content, since a tangible carrier is lacking in case of digital content.
Besides specifying the types of materials in the collection, its nature can be typified in a more
fundamental sense, regarding its organized and long-term character. As the Bundesgerichtshof
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noted in the Betriebsbibliothek-case, a library collection is created systematically and for a
certain duration, meaning that its size may require special administration such as
cataloguing.1920 This structured character can apply to both physical and digital collections.
What is more, in an evolving sense, German courts, scholars and the legislator have
acknowledged the shift beyond ‘traditional’ collections. With regard to Article 52b German
Copyright Act, for instance, the exception for making available digital works at library
terminals, the legislator indicated that libraries could allow the use of digital works from their
collections in a similar sense as analog works.1921 It shows the connection between analog and
digital collections, since analog works must be digitized in order to be communicated via the
terminals. In addition, as the Bundesgerichtshof noted in the Elektronische Lezeplätze-case,
which centered on the scope of Article 52b and preceded the preliminary ruling in Darmstadt,
library collections currently encompass printed books, digital versions thereof and borndigital works.1922 The first two formats are central to the implementation of the Orphan Works
Directive, since the aim is to accommodate library activities regarding the digitization of their
collections in order to make them accessible online.1923 The description of the type of works
which can be orphan works shows again that previously observed diversity, encompassing
books, journals, newspapers, magazines and other writings; film works, images and records,
from library inventories.1924 As the Bundesregierung also states with regard to library
collections in the 2017 copyright reform, these currently include electronic collections.1925
In sum, German copyright law takes both the library’s analog and digital collections into
account, as well as fundamental characteristics, which apply to both. Scholars offer two ways
to determine the collection’s demarcation: first, a spatial demarcation, meaning that works
may only be made available in the library building which contains the works in physical form;
or an organizational demarcation, meaning that branches that are part of the library may make
a work available, also when a spatial connection is lacking.1926 Aside from ascertaining what
the library collection is according to German copyright law, a related issue is how the
collection may be used, for instance solely on-site or also remotely. German copyright law
does not really deal with library access beyond the own collection. The other way around,
remote users may have access to a library’s collection, as will be discussed in the next section.
5.4.1.3 Library staff and local users versus interactivity and remote users
The third factor to concretize the library’s institutional organization is that libraries
traditionally serve local users, and increasingly remote users. This seems to be reflected in the
German library exceptions in the sense that they target the activities of particular libraries
(often: publicly accessible libraries) rather than those of users, though, indirectly, users will
benefit as well. As the explanation to the amended library exceptions puts it: competences for
libraries are created and clarified, and these expanded competences will partly benefit users
due to the way the various interests are balanced.1927 To what extent is German copyright
law’s focus in this respect traditional or evolving?
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First, under German copyright law, libraries may act for local users in the library. Indications
in this regard are the justifications for the exception for private and personal copying in the
1960s. As the legislator explained, libraries were, under conditions which feature in the
functional assessment, allowed to make copies for users instead of requiring users to do this
themselves; otherwise, people who could not afford their own copying equipment would be
disadvantaged.1928 In my view, this reflects the fundamental ideal of equal access to
information, which is still a valid factor in the digital domain.
How libraries can act for the benefit of users in a more evolving way is visible in Article 52b:
they enable users to consult digital works in their buildings; therefore, a traditional aspect is
still present. Again, local users seem to be targeted, since the rationale of the exception is
clarified as facilitating uses comparable to analog acts.1929 As we will see below, the meaning
of this phrase has been subject to discussion, signifying that analog-like uses with digital
means are to be enabled, such as consultation on the premises1930, but otherwise raising
questions about what users are allowed to do.
Taking this one step further, under the German lending rules, libraries may allow users to take
tangible works from the library home. Here, too, local users are served, as lending inherently
involves exemplars temporarily changing from location. Traditional lending centers on analog
works or digital data carriers. With the development of electronic lending, access possibilities
for remote users increase, the legal difficulties notwithstanding. The permissibility of followup uses by users who consult works in terminals is not clear either. Users would for instance
print works as reprographic copies or digitally save works on USB-sticks, taking them
home1931 and out of the library.1932 Since Article 52b seems to target certain institutions as
beneficiaries, including libraries, should the consultation take place at terminals where
printing and downloading the works is not possible, meaning that the collection’s use is
restricted to the libraries physical premises? These options represent two dimensions of taking
works out of the library: analog and digital, but both involving users who have to be
physically present in the library. The legal status of such uses is dealt with in the functional
assessment, where it be demonstrated that German courts have approached this issue
differently in the Elektronische Leseplätze-case. The Bundesgerichtshof finally indicated that
the spatial limitation in Article 52b regulates the making available of works by libraries, and
not the use of those works by users.1933 As Flechsig indicates, the permissibility of user acts,
such as photographing works, stays untouched by this exception.1934 In this respect, it will be
shown that scholars defend opposing standpoints as well, ranging from excluding both analog
and digital user reproductions, to allowing the analog variant because of the similarities with
studying textual works, which almost inevitably requires that copies are made.
Even further down the spectrum between local and remote constituencies is the scenario
where users do not need to come to the library in person. Instead, copies of works are
transmitted to them. Again, there are two dimensions: analog and digital. Both forms of
transmission reinforce the collection’s detachment from the library’s buildings. In the first
sense, the legislator indicated in the 1980s that reprographic copying by libraries instead of
1928
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only users was justified. Otherwise, the acquisition of a comprehensive scientific collection
would not be worthwhile, since not everyone could come to the library in person to use the
materials there, and the dispatch of copies would only be possible when copyright had
expired.1935 These considerations have been upheld in both case law and legislation. For
instance, the Kopienversanddienst-case (1999) centered on a library’s document delivery
service. The catalog was made available online and requests could be sent by e-mail, but the
copies were disseminated via mail and fax only. The Bundesgerichtshof observed that, due to
the Internet, a mass audience would potentially be served, increasingly independent of place
and time, beyond the circle of on-site users.1936 The Bundesgerichtshof mentioned the
legislative intention to facilitate such delivery services, but also noted that technological and
economic developments had changed their impact. Consequently, delivery services could no
longer be offered without compensation. But the rationale of enabling a document delivery
service, connected to the public interest in access to information, was still deemed valid.1937
In the same sense, the German legislator indicated that the fundamental considerations of the
1985 legislator continued to apply with the implementation of the Copyright Directive in
2004, and that the balance of interests should be carefully transferred to the digital domain.1938
For that reason, limited forms of electronic document delivery other than fax were allowed
under restrictive conditions, in that respect offering narrow possibilities for serving remote
users via digital means, confirming the evolving side of the framework’s spectrum.
In sum, German copyright law depicts libraries in the traditional sense of serving local users
either in the library or by letting them take home materials, but the service to remote users is
increasingly recognized, involving analog or digital copies. It suits the observed shift from
defining libraries by their location to focusing on functional criteria of collecting and use. 1939
5.4.1.4 Conclusion
This section assessed the library’s institutional organization from a German copyright
perspective. In conclusion, it was found that the location, collection and sphere of action of
libraries are characterized in terms that represent the entire spectrum between traditional and
evolving. In addition, foundational characteristics were identified, which influence the
library’s position under copyright law. For instance, with regard to the library’s location, the
reference to the conventional term of “Bücherei” literally denotes a book collection in the
sense of a physical location. So, the use of this term in German lending provisions seems to
confirm a traditional view on libraries, since lending involves tangible exemplars. At the same
time, “Bücherei” could be seen as a generic notion which encompasses different types of
libraries, and therefore is not traditional or evolving as such. Yet, in case law, the notion was
connected to the library’s fixed location, indicating a traditional perception.
Other terms used in German copyright law were also considered to be neither traditional nor
evolving on their own: their meaning was found to depend on the context in which they
appear. For example, ‘establishment’ and ‘institution’ are neutral terms. When used in the
sphere of lending, a traditional view of library institutions comes up again, especially since
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the lending establishments are concretized with various types of libraries, including
‘Bücherei’. Although the German lending provisions are aimed at broader collections as well,
the focus still lies at the beneficiaries’ physical places. When used with regard to library
terminals, the understanding moves towards a more evolving view, although the link with the
library’s physical location remains present. The “Leseplätze” in turn, which contribute to the
library’s hybrid character, are not a German specific but stem from EU copyright law.
‘Establishment’ and ‘institution’ can thus have a broader meaning, as evidenced in German
case law, where the structured way of operation was especially valued. As the court indicated,
the qualification as an ‘establishment’ required characteristics are a systematically collected
collection which is provided centrally to users and maintained.1940 This broader understanding
of ‘establishment’ is confirmed in both German copyright discourse and LIS. Then, what
counts is not the physical or digital appearance of libraries, but their foundational presence
and organizational structure. Lastly, in the orphan works regulation, the terms ‘establishment’
and ‘institution’ encompass actors which operate through digital infrastructures, confirming
the evolving end of the spectrum. Similarly, a term that initially hints at a physical building,
but has fundamental connotations as well, is ‘publicly accessible’. Its inclusion in the legal
definition of ‘libraries’ in the new Article 60e German Copyright Act is indicative but not
decisive for confirming that libraries are now digitally operating as well.
A stronger recognition of the library’s digital dimension in German copyright law regards the
collection. It was found that the shift from printed works to audiovisual and digital materials
is reflected in German legislative documents and in case law. These diverse works can be
consulted on the terminals, thus going beyond a traditional reading. Again, it was noted that
fundamental characteristics of an organized and long-term character have been valued as well.
As to the use of the collection, German copyright law used to note library assistance of local
users from the fundamental perspective of equal access to information, which remains a valid
factor in the digital domain. Users can now consult digital works in the library, or take
physical works home via lending. True remote user access to library materials has come up in
document delivery discussions, but the analog dimension of paper copies is accommodated
more generously than the digital options of copies per e-mail. Nevertheless, this still shows
the recognition in German copyright discourse that libraries can serve remote users.
Lastly, from the work of German copyright scholars, it can be derived that libraries are
expanding functionally, and that the focus shifts from libraries’ locality to their special
purposes and use. This should be reflected in the library privilege as well.
5.4.2 German copyright law and the purpose of ‘libraries’
The second characteristic in the assessment framework is ‘purpose’, which denotes the
mission libraries see for themselves and the task they fulfil de jure or de facto, based on a set
of values including accessibility, diversity and trustworthiness. The mission extends to the
digital domain. Often, the task is fulfilled in a public service rather than a commercial fashion.
Scholars have observed that the functional criterion of collection and use complements the
location-criterion in characterizing libraries. It means that libraries are defined in light of their
tasks and functions as intermediaries between users and information.1941 This relation between
‘institutional organization’ and ‘purpose’ has also featured in German copyright case law:
both the library’s traditional and the evolving institutional organization are, among others,
1940
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characterized by its structured mode of operation. As the Landgericht Munich observed, the
term ‘library’ signifies a place for keeping a systematically arranged collection of books.
More importantly, the court added that it is not decisive whether an institution calls itself a
library, but whether it performs the tasks of a library in a structured way. 1942 As explained in
Chapter 2, libraries serve users with regard to access to information, culture and selfdevelopment. To what extent are the traditional and evolving sides of this service recognized
in German copyright law, and to what extent is the purpose seen as a public task?
5.4.2.1 Service in support of users
Previously, it was explained how users, or library staff on behalf of users, can employ the
library collection – on-site or remotely. This section goes beyond a focus on the collection
and supplements that discussion by assessing how the library’s purpose of user support is
acknowledged in German copyright law more broadly, in both the physical and digital world.
“Kultur – und Bildungsauftrag”
A recurring qualification of the library’s purpose in legislative history and case law, and in the
literature, is that its mission lies in the cultural and educational sphere. Such a mission likely
contributes to the rationales of the library’s position under German copyright law. In addition
to the fundamental, traditional side of the mission, which aims to include everyone in cultural
and educational life, German copyright law increasingly recognizes its digital dimension1943,
while the underlying values may shift in emphasis but are as relevant as ever.
The fundamental and traditional qualification of the library’s task in educating their users,
first of all emerges from the legislative history of lending regulation. The German legislator
indicated that significantly expanded public libraries served this mission, which justified their
privileged position of being able to lend materials without permission and payment.1944 In the
same document, some forms of library reproduction were not regarded as copyright
infringement, which served the library purposes of fostering user access by manufacturing
copies at the request of users without their own copying equipment, making complete
collections available, and ensuring long-term access.1945 These legislative considerations were
later cited in case law. For instance, the Bundesgerichtshof held that library copying for users
is, under conditions, privileged as long as libraries solely provide technical assistance, so a
research service was deemed beyond what the legislator had in mind.1946 At another occasion,
the library’s purpose was referred to as ‘certain tasks’ which were likely education related,
since this typification appeared in a case on a library which supported research.1947 The focus
on the educational mission was endorsed in court as legitimizing a privileged treatment of
public libraries with regard to lending.1948 Although payment was eventually required for
public lending activities1949, public libraries still did not need prior right holder permission,
given their ‘educational tasks’, which were typified as ‘aims worthy of advancement’.1950
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The library’s conventional cultural and educational task also influenced the implementation of
the EU Rental and Lending Rights Directive in the 1990s. The German lending regime just
outlined was upheld in view of the cultural, educational and educational policy related task of
public libraries.1951 One of the expected benefits of this task was for libraries to introduce the
public at large to a diverse information offering including music, films and new media.1952
This concretizes the library’s purpose of facilitating access to information and culture, and
connecting users to local content. The role libraries were assigned in this regard also
encompassed the preparation of users for the information society by familiarizing them with
new technologies and cultural content via lending. The legislator expected this to promote the
acceptance, attractiveness and legitimacy of institutions such as libraries, especially among
younger users.1953 The library’s ‘special mission’, operationalized by the expansion of lending
practices, was thus taken as the starting point for the restriction of the author’s exclusive
rights.1954 Here, the library’s purpose in supporting users and fostering self-development
influences the library’s position under German copyright law.
In addition to the previous indications of the impact of technological developments on the
library’s purpose, and its recognition in copyright law, the library’s role in providing access to
information and user support remained considerations just prior to, and with the
implementation of the Copyright Directive. In a line of case law at the end of the 1990s, the
court noted that changed circumstances since the advent of new technologies, such as more
advanced reproduction and dissemination possibilities, had to be taken into account in
copyright’s response to certain library activities, such as copying on user request. According
to the Bundesgerichtshof, libraries should be able to keep fulfilling their role in making
(scientific) literature broadly available, among others by document delivery by mail or fax to
users who cannot physically visit the library. Given Germany’s need for a good functioning
information system, the court found an exception for the benefit of libraries justified,
sometimes conditional on remuneration. The underlying rationale in this case law is the
library’s contribution to the public interest in a free flow of information.1955
The continued importance of the library’s purpose in the networked information environment
was endorsed by the German legislator mid 2000s. The implementation of the specific library
exceptions from the Copyright Directive was explained with an appeal to the library’s
‘educational mission’, which, in words similar to those of the directive, was meant to foster
research and private study.1956 The educational mission was deemed to encompass digital
collections, and libraries were envisaged to promote media literacy among the people.1957
Given the actual scope of the terminal-exception, which limits the use of the collection to the
library’s premises, the contribution to the development of users’ media competence has been
questioned. Spindler and Schuster observe that the need for users to switch between terminals
on the one hand, and computer work spaces with internet connection on the other hand is not
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really conducive to the improvement of media literacy.1958 In my view however, getting
acquainted with the use of different information sources and devices precisely contributes to
developing such skills. The interpretation of the terminal-exception by German courts has
evoked both broader typifications of the library’s purpose in this regard, namely, the
dissemination of culture1959, and the general aim of facilitating research and private study.1960
In more recent years, the digital component of the library’s mission has come even more to
the fore as the rationale for library exceptions, initially in specific contexts such as orphan
works regulation, and recently more generally in German copyright reform plans. In the first
sense, the wording of Article 61 German Copyright Act indicates that privileged uses must
serve cultural and educational purposes in relation to their public service mission, as will be
explained in the next section. Bound to the Orphan Works Directive, the German legislator
regarded digitization as a means to serve the public interest of long-term access to cultural
heritage for future generations.1961 In addition, digital libraries were said to be concerned with
both the preservation and the dissemination of cultural heritage, including online, practices
the implementation of the Orphan Works Directive aimed to further facilitate.1962 In view of
this aim, it has been observed that the provisions only privilege establishments which are not
only publicly accesible, but also engaged in digitizing their collections and making them
available online for the benefit of the knowledge and information society.1963
With regard to general German copyright reform, digitization and networking were found to
impact the usage of works in libraries in the digital environment. 1964 As the legislator
indicates, copyright law as a whole is expected to contribute to creativity and innovation, as
well as to education and research, also in view of the future creation of works.1965 Library
exceptions are part of the copyright fabric. According to the German legislator, the existing
exceptions do no longer justice to the changing modes of creation, dissemination and use of
information. Library practice is accordingly impacted by users’ increased preference for
digital copies, online databases and the internet. The library’s contribution to education and
science, currently including the long-term preservation and availability of digital collections,
is noted. Although the technical possibilities for digital uses are already in place, a
correspondingly permissive copyright is lacking.1966 It can thus be concluded that the library’s
increasingly digital cultural and educational mission is observed in German copyright law, but
that this is not (yet) fully translated in legal space. In addition, the mission’s recognition in
copyright law hints at a public task, a concept which is discussed next..
5.4.2.2 Public service mission and values
Closely related to the mission libraries see for themselves is the notion of a ‘public task’,
which is not a legal notion. It signifies the fulfillment of tasks in the general interest, for
which governments bear the ultimate responsibility. In the context of libraries, their missions
pertaining to access to and preservation of information and culture will often come close to a
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public task, either because of the factual behavior of libraries, or because library functioning
is confirmed in law. This section examines the significance of the library’s public task in
German copyright law. It will moreover be shown that the public service character of the task,
as opposed to a for-profit motive, is a factor for the justification of library exceptions.
“Im Gemeinwohl liegenden Aufgaben”
German copyright law refers to the library’s public interest-related “Aufgaben” or “Auftrag”
throughout legislative history and case law, often in the context of the library’s privileged
legal treatment. It indicates that the library’s task is among the justifications of the library
privilege. Besides the traditional perception of the task, its digital dimension has recently been
recognized. Both dimensions are underpinned by values, which may shift in emphasis.
From a traditional perspective, the library’s task is often connected to educational and cultural
goals as discussed above, which illustrates the close relationship between the library’s mission
and public task. This could be deduced from the Schulbuchprivileg-case, which did not center
on libraries specifically, but set out relevant principles: as the court indicated, the “sozialen
Aufgabe” of certain collections, namely those for church, school and teaching uses, regarding
user education and participation, warranted a copyright exception to realize this social
task.1967 The same reasoning could arguably apply to libraries. This was confirmed in the
Bibliotheksgroschen-case, an early ruling on library lending: the Bundesgerichtshof stressed
that public libraries perform a task serving the general good, by making available different
kinds of works via lending, hence fostering cultural and intellectual participation of many
citizens.1968 It reinforces values such as equality, accessibility and diversity of information, as
well as the library’s mission. Later on, the mission has, in the lending context, furthermore
been typified as a ‘special’ mission, which should be ensured by the exception to the
exclusive authors’ rights for the benefit of lending practice and its expansion. As the legislator
indicates, the mission moreover has a weighty social policy component, which again hints at a
public task.1969 We can therefore conclude that the traditional values have such a fundamental
character that they are likely still important for the fulfillment of the library’s task in the
advancing information society, only their interpretation or emphasis may shift.
Indeed, in German copyright responses to digital developments, the digital dimension of the
library’s public task has played a role either implicitly or explicitly. Following the Copyright
Directive, the existing private and personal copying exception in Article 53 German
Copyright Act was for example slightly amended with a new sentence which applies to
libraries as well: making reproductions for inclusion in an own archive must either involve
paper copies or analog use, or an archive which is ‘operating in the public interest’. Thus, in
the latter case digital reproductions are allowed, as will be described in the functional
assessment.1970 For now, the clarification of the phrase ‘im öffentlichen Interesse tätig’ is
relevant. It indicates that archives must fulfill a public tasks1971 The legislator mentions
editorial archives, which are, in light of the public task of the media, usually deemed to act in
the public interest.1972 According to scholars, this reasoning will apply to archival libraries
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such as the Deutsche Nationalbibliothek,1973 tasked with, among others, the collection,
unlocking and securing long-term accessibility of works published in Germany or the German
language. This confirms a digital public task in the sphere of access and preservation, based
on normative values. For even if Article 53 has recently been amended, the ‘public interest’phrase recurs in the new Article 60f.
Also on other occasions, the library’s mission is connected to ‘tasks’ in the dissemination of
culture, amounting either implicitly or explicitly to a public task. In interpreting another
exception stemming from the Copyright Directive, the terminal-exception in Article 52b, the
Landgericht reiterated the library’s objectives regarding the dissemination of culture. The
court interpreted these objectives as a factor in the exception which places the tasks and
interests of libraries in the foreground.1974 This is not an explicit reference to a public task, but
could be read as attaching a certain value to the library’s task, requiring that it be legally
facilitated to some extent. More explicit is the German legislator in its recent legislative
endeavors. First, in a variant on the wording of the Orphan Works Directive, the German
Copyright orphan works regulation privileges “öffentlich zugängliche und im Gemeinwohl
errichteten Institutionen, insbesondere Bibliotheken”.1975 Aside from singling out this public
interest character of the library, the public interest tasks are noted as well, showing the close
connection between the institution and its task.1976 This task in the common good is further
specified as preserving, restoring and opening up access to their collections.1977 The digital
component is underlined as well: the beneficiaries of the orphan works regime are institutions
which pursue the digitization and online presence of their collections in the public interest.1978
This part of the task resembles the mission German libraries are reported to see for themselves
in digitizing national cultural heritage and making it available online for everyone, also in the
long-term. The German legislator indicated that copyright had to be adjusted accordingly to
the needs of the information society in the public interest.1979
And in the explanation to its latest copyright reform, the German legislator speaks of ‘new
tasks’ of libraries in the digital domain.1980 These tasks in the sphere of preservation and
access are regarded to contribute substantially to education and science and thus resemble the
mission discussed previously. The legislator further notes that libraries want to archive their
digital materials not only in view of future accessibility, but also to make them available on
the internet now. Since the legislator grounds the competences of libraries under copyright
law on the public interest of preservation and availability of cultural heritage, which alludes to
the artistic freedom as constitutionally guaranteed in Article 5 Grundgesetz,1981, and since the
digital component of these functions operationalizing the library’s task is recognized, it will
be interesting to examine the concrete legal space in the functional assessment.
Furthermore, the reform proposal touches on the responsibility for legal deposit, which is
assigned to the German National Library in the Gesetz über die Deutsche Nationalbibliothek.
Assigned by law, Chapter 2 concluded that the collection, securing and making available of
materials in various formats in the German language was thus based on a legal public task,
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both in the analog and in the digital world. The copyright reform proposal adds a provision to
this German National Library Act by which expressly states a number of uses allowed under
copyright law.1982 The uses include library reproduction and transmission of media works in
intangible form for their own or third party deposit collections. These works must be publicly
accessible without restrictions, or have been provided for collection by the library. 1983 To
foster user research, the library may also make reproductions on their behalf, and make them
publicly accessible via the internet. Again, the use must concern works which are publicly
accessible for everyone, and not permanently available.1984 The rationale is to facilitate the
collection of electronic deposit copies without the need of a separate license, thus allowing for
innovative practices such as web harvesting.1985 We can therefore conclude that the change to
the German National Library Act strengthens the library’s digital public task, and resembles
the preservation and access related mission libraries see for themselves.
Other regulatory consequences of the German copyright reform with relevance for libraries,
their public task and missions tem from the proposal’s perceived importance for sustainable
development. As copyright is a key factor in the framework of the knowledge society,
foundations are created for the cohesion of society.1986 This mirrors one of the normative
values underlying library functioning. The new copyright rules further regulate the utilization
of digital media, which have replaced conventional analog media in many areas. Therefore,
the new exceptions for library activities are aimed to promote such uses among a broader
circle of users, so that more people will have access to content. This strengthens social
cohesion and, as access will be offered irrespective of users’ social origin, participation in
social life for all will be fostered. Logically, libraries are called the ‘traditionally important
partners’ for the dissemination of knowledge to all social groups, given their task in providing
democratic access to the resources of the knowledge society.1987 This again calls to mind the
library’s mission and the underlying values of intellectual freedom, equity of access, social
inclusion and democracy. In sum, it seems that the mission is acknowledged as a public task.
“Keinen Erwerbszweck”
As part of the library’s purpose under German copyright law is that privileged libraries often
may not have a profit-purpose, which is closely connected to the public task-concept. A
criterion in most library exceptions, it seems to be imposed both to justifiy the exception, and
as to balance the interests involved since it shapes the scope of the exception. Yet, the
German legislator has to conform with the EU copyright rules in this respect.
The not-for-profit typification can apply to actors or activities. It has been a requirement from
the first library privileges onwards, and is as such not a traditional or evolving library
characteristic. Instead, the notion is colored by the context in which it appears, such as the
‘traditional’ lending regulation, or the rules pertaining to the library’s evolving’ digital
activities as covered by the exceptions in the Copyright Directive.
The lending regime reflects this function’s inherently non-commercial character, as
distinguished from rental. This became first apparent in the German Copyright Act of 1965,
1982
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when public libraries and their not-for-profit purposes were explicitly separated from ‘lending
libraries’, which served ‘profit purposes’. Only the latter were included in a payment
obligation, in order to let authors share in the use of their works, whereas public libraries were
not covered, enabling them to lend without prior permission and payment. 1988 The
Bibliotheksgroschen-case mentioned above upheld this regulation. One of the central
considerations was that their non-commercial character set them apart from commercial
libraries and justified their privileged position under copyright law. While public libraries lent
books free of charge or against a small fee in furtherance of the common good, commercial
libraries focused on the achievement of private economic profit. Thus, the constitutional court
confirmed the legislator’s acknowledgement of the library’s contribution to citizen access to
information and participation in society.1989 This clearly shows the connection between a
library’s purpose and non-commercial or commercial character. The connection was again
expressed in the next amendment of the German Copyright Act: public libraries were
contrasted with commercial libraries because of their public service and commercial purposes,
respectively. Nevertheless, this time, the lending practices of both types of libraries were
made conditional upon payment given the expansion of public library practice, even though
this was not required by the case law of the constitutional court. 1990
Aside from the connection between a public interest purpose and a non-commercial purpose,
the not-for-profit character of the targeted actors and activities are hard to distinguish. So far,
the characterization of public and commercial libraries in the legislative history of lending
seems to reveal a focus on the character of the actors in question. However, this affects the
privileged activities as well. The current lending provision in the German Copyright Act
makes this connection more explicit. On the one hand, Article 27 defines the activity of
lending as a ‘temporary transfer for use, serving neither direct nor indirect commercial
purposes’.1991 The activity is in this case determinant for the legal treatment. On the other
hand, in light of legislative history, the German legislator indicates that this activity is
performed by ‘non-profit establishments’.1992 Thus, it seems that the activity of lending,
which is inherently non-commercial, is traditionally served by non-commercial actors.
Multiple variations of the non-commercial notion appears as a requirement in the evolving
context of the digital domain. Article 52b targets libraries which ‘neither directly nor
indirectly serve economic or commercial purposes’.1993 In turn, Article 53a privileges the
‘non-commercial’ purposes of libraries concerning document delivery in other electronic form
than fax.1994 After the German copyright reform, both exceptions are merged into one library
specific provision, Article 60e. Notably, this provision contains a library definition including
the non-commercial purpose criterion: the beneficiaries are publicly accessible libraries which
do ‘not serve direct or indirect economic or commercial purposes’.1995 As the reform
characterizes privileged libraries as ‘non-commercial’, this is apparently still part of German
copyright’s modernized view on libraries. However, as the legislator explains, the slightly
amended Article 53 on copying for inclusion in one’s own archive does not distinguish
1988
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between commercial or non-commercial purposes and will therefore remain of relevance for
commercial actors. The scope of enabled commercial uses is more restrictive, as no further
uses are allowed, while libraries and archives serving non-commercial purposes can in
addition rely on the specific exceptions in the German Copyright Act which permit various
forms of reproduction, distribution and making available of content. The archiving exception
(60f) is similar to the library exception (60e) minus the permission for document delivery.
Lastly, the orphan works regulation in Article 61 German Copyright Act is worth mentioning
for the interplay between public task and non-commerciality in the library context: libraries
are allowed to digitize and make available orphan works from their collections, also online,
insofar as this serves their public task. They may in addition charge a fee for access in order to
recover the costs of performing this task. Thus, no commercial purpose may be pursued.1996
5.4.2.3 Conclusion
This section analyzed how German copyright law portrays the library’s purpose. The analysis
leads to the conclusion that the mission libraries see for themselves in the sphere of providing
long-term and equal access to information and fostering self-development has found
legislative recognition. The German references to the cultural and educational tasks, and the
tasks in the general interest, have been connected to new technologies as well, so that
copyright’s view on the library’s purpose moves up the spectrum from traditional to evolving.
For example, in the 1960s, library copying was allowed to provide technical assistance to
users who lack the required reproduction facilities. These considerations were reiterated in
case law in the 1990s, thus underlining the continued relevance attached to the library’s
purpose in German copyright law. And in the legislative explanation to the lending regulation
of the 1990s, the library’s purpose of letting users get acquainted with new media via lending
was highlighted. In the early 2000s, when implementing the Copyright Directive, the
continued importance of the library’s purpose in this regard in the digital networked
environment was stressed. The educational task came to encompass media and digital literacy.
The recognition of these tasks furthermore indicates that the mission constitutes a public task.
It likely explains why the library’s culture and education related mission and public service
purposes are often referred to by the German copyright legislator as a justification for
exceptions to the exclusive rights. In a 1971-ruling, the German constitutional court deemed a
privileged position of educational institutions under copyright law justified in light of their
social task regarding user education and participation. This reasoning could extend to
libraries. In a library-specific case of the same year, the constitutional court found that
libraries’ task of serving the general good in cultural and intellectual participation set them
apart from commercial libraries. Recently, copyright’s view on libraries has further moved on
the spectrum towards the evolving side, and it has done so while confirming a public task for
libraries: though bound by the EU Orphan Works Directive, the German legislator has
provided an exception to facilitate the library’s public task in the sphere of digitization, digital
preservation and online accessibility of national cultural heritage. Here, too, the digital public
task must be seen in conjunction with not pursuing commercial purposes. The digital task is
confirmed in the latest update of the library privilege in 2017, which should meet the new
tasks of libraries in the digital networked environment, again in the sphere of access and
preservation. In turn, the mutual relevance between the library’s digital task and copyright law
has at that occasion found expression in the German National Library Act as well, which now
1996
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states a number of evolving uses allowed under copyright law, including reproduction and
transmission of works in intangible form.
5.4.3 How German copyright law facilitates the ‘library’s’ operationalizing functions
After the library’s institutional organization and purpose, the next step is to examine the space
for the library’s operationalizing functions under German copyright law: preservation and
access (consultation, lending and copying). It will be assessed whether the law reflects the
traditional and evolving acts involved, as well as what the scope and rationales of the limiting
conditions imposed are. The relevant copyright provisions are either general (-), or library
specific (+). In the former case, the library applicability has been stated by the German
legislator. In relation to the library functions, the provisions can be summarized as follows:
Specific exception
for:

Preservation

Consultation

Lending

Copying

parts of general
exception of art.
53(2) German
Copyright Act
may apply
[from 1 March
2018: art. 60e]

x
art. 52b German
Copyright Act
(implementing art.
5(3)(n) Copyright
Directive)
[from 1 March
2018: art. 60e]

x
implementation
Rental and Lending
Rights Directive in
art. 27(2) German
Copyright Act

x/art. 53a German
Copyright Act for
document delivery;
general exception
of arts 53(1) and
53(2)(1)
[from 1 March
2018: art. 60e
instead of art. 53a]

Copyright law:

Germany

A comment is in order with regard to the term ‘current’. The German legislator recently
passed a law to align copyright to the contemporary requirements of the knowledge society.
The law, which regulates the library’s functions as well, has come into effect on 1 March
2018.1997 Therefore, the discussion below describes the library specific exceptions of the
Copyright Directive alongside the latest changes to the library privilege: how do the new
exceptions relate to the Copyright Directive, and what has changed in comparison to the
previous implementation, when space for digital uses was seen as too narrow?1998
The discussion aims to tease out what we can learn from the German modernization of
copyright for the principles for the future library privilege, for instance with regard to the
interpretation and reach of central notions. The copyright amendment intends to expand the
exceptions as far as necessary and possible according to ‘current’ EU law, in order to better
exploit the potential of digitization for education and science. However, the German reform
had to respect the limits of existing EU law, which might change due to the ongoing copyright
reform at the EU level.1999 The ‘current’ law in this thesis thus takes the most recent national
developments into account.
Interpretation of exceptions and beneficiaries
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As a prelude to the functional assessment, this section discusses the principles that inform the
interpretation of German copyright exceptions, and the beneficiaries of the library exceptions.
While German courts used to interpret copyright exceptions strictly, this approach is called
outdated. A move towards a broader, purpose-oriented understanding is observed,2000
although the German interpretation rules partly preceded the Copyright Directive of 2001. For
instance, in 1999, Hoeren observed that copyright case law did not necessarily adhere to a
restrictive interpretation doctrine anymore.2001 In the Kopienversanddienst-case on document
delivery, the Bundesgerichtshof ruled that provisions containing exceptions are not an end in
themselves, but must be interpreted as extensive as is necessary to facilitate the objective of
the exception, and with that, the use of technological possibilities in library practice. This can
be done by opening up the use of works to the general public, while safeguarding author
remuneration.2002 Thus, as Hoeren indicates, the legislation on exceptions is in principle
‘static’, since it codifies the considerations of a certain moment in time, but case law enables
the adaptation of exceptions’prevailing understanding, also for the benefit of libraries.2003
The principle of a more extensive interpretation is supported by scholars. According to
Duppelfeld, recent case law does not generally establish the legal principle of restrictive
interpretation of exceptions. Rather, the interpretation focuses on the objective of the
exception, and how to reach this, leading to a functional understanding of the uses
involved.2004 With regard to the exceptions stemming from the Copyright Directive, such as
Article 52b German Copyright Act that implements Article 5(3)(n). In this context,
Duppelfeld notes that the scope of this exception may even be extended to exclusive rights
which are not part of its wording: the exception covers communication to the public, but
certain forms of reproduction may be necessary to effectuate the exception.2005
Aside from case law, the German legislator has also valued the library’s functions: the new
library privilege in Article 60e of the 2017 modernization of the German Copyright Act is
structured according to the permitted uses serving preservation and access objectives.2006 In
addition, with regard to the legislator’s discretionary competence in designing exceptions, the
discussion of the German principle of Sozialbindung demonstrated that the public interest
must be balanced against the author’s interests.2007
Lastly, before embarking on the functional assessment, the beneficiaries of the German
library exceptions are characterized in terms that resonate with the analyses of ‘institutional
organization’ and ‘purpose’. The beneficiaries are ‘publicly accessible institutions’, including
libraries, or ‘publicly accessible libraries’, which neither directly nor indirectly serve
economic or commercial purposes. In Article 60e German Copyright Act, these components
constitute the legal definition of ‘libraries’ for the application of the exception.
5.4.3.1 Preservation
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German libraries undertake various activities to preserve works, including copyrighted
content, in view of long-term accessibility. As indicated, preservation is part of the legally
assigned task of the German National Library, while the public library legislation of various
Länder also articulates preservation tasks in both the analog and the digital world. The
activities involved in preservation range from precautionary measures to restoration efforts
when damage has occurred, and may constitute acts which are reserved to right holders.
Therefore, the analysis examines to what extent German copyright law facilitates the
traditional and evolving manifestations of preservation. The scope and rationales of the
limiting conditions in the relevant provisions are explained as well.
Library preservation used to be subject to general copyright rules on reproduction for personal
uses, rather than a specific provision, spread over Article 53 German Copyright Act. Though
not explicit from the wording, electronic archives are, under conditions, covered by Article
53. In addition, the shift from the scattered, general rules to a specific library preservation
privilege in Article 60e is assessed against the background of the rise of the digital domain.
From analog to digital preservation
The library’s need to include works in their archives for purposes of safeguarding their
collections has been recognized in German copyright law since the 1960s – first in an analog
sense, and in the past decade also in a digital sense. The first version of the exception for
enabling reproduction for private and personal uses in the 1965 Copyright Act did neither
mention libraries, nor analog uses explicitly.2008 Yet, the legislative intent to cover certain
analog library uses was expressed in the explanatory memorandum and notably the part on
‘inclusion in a personal archive’. As observed, the scenario which the legislator envisaged
with this provision was for libraries to record their collections on microfilm to save space or
to protect the works from disasters.2009 Especially security measures reflect a preservation
purpose. These measures were not regarded as an ‘additional utilization’ of the work, so that
right holder interests were not negatively affected.2010 From the legislator’s reference to
microfilm, we can infer that analog, hence traditional preservation practices were privileged.
It has been observed that the legislator will not have had electronic archives in mind in 1965.
Nor in 1985, when the legislative text was retained.2011 Other scholars have argued that, in
light of the archiving purposes of collection and storage and the legislative intention
expressed above, reproduction in digital form will arguably have been permissible under the
provision in question, provided that the storage took place in a ‘traditional’ library.2012 Due to
the Copyright Directive, German copyright law has come to regulate electronic archives.
First however, the legislative history just outlined informed the outcome of a line of case law
on the acceptable uses of copyrighted works in archives prior to the implementation of the
Copyright Directive. The Bundesverfassungsgericht repeatedly had the opportunity to assess
whether the analog-oriented reproduction exception applied to new technologies.2013 These
cases shaped the legal state of affairs for electronic archives. A general consideration of the
Bundesverfassungsgericht is that reproduction for inclusion in a ‘personal archive’ means that
only internal use is allowed. Though archiving has long-term accessibility purposes as well, it
2008
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means that third parties may not be given access and that the works may not be further
distributed. For example, in the CB-infobank-case, the Bundesgerichtshof found that the
archive of a bank, which was not only accessible to its employees but also to customers, could
not invoke the archiving exception, since such external use exceeded the legislator’s intention.
According to the legislator, archival activities did not constitute ‘use’ of a work, whereas the
bank’s services, including a research service, amounted to exploitation of the work.2014 This
outcome is in agreement with the legislative explanation, which allows for reproduction
‘insofar necessary’ for the archiving purpose, implying that further access is not allowed.
A similar line of reasoning was followed in the Elektronische Pressearchive-ruling,
concerning a service which helped clients create an electronic archive of newspaper and
magazine articles. The clients could store the digital articles in their systems for purposes of
archiving and making available to their employees. The Bundesgerichtshof observed that
electronic archiving involved restricted acts of reproduction, unless an exception applied. Yet,
in this case, due to the intended use for multiple employees, the archive could not be regarded
as a ‘personal’ archive in the sense of Article 53 German Copyright Act2015, even if that use
was internal.2016 The court also took into account the potentially bigger impact on right holder
interests posed by electronic archives, which, in contrast to paper archives, are not restricted
in place, hence more easily accessible. As was observed, electronic archives thus enable the
production of countless copies in a quick and cheap way that can hardly be controlled. The
resulting possibility of simultaneous access to the archive for multiple employees might cause
cancellations of newspaper or magazine subscriptions. Therefore, the court concluded that
neither the service itself, nor the clients’ archives could rely on the archiving exception.
This case illustrates the complicated nature of the scope and interpretation of ‘internal’ use:
what kind of uses are allowed? Scholars suggest that the circle of users only encompasses the
actual employees of the archive itself, not those of the broader institution the archive is part
of. They prefer this interpretation over spatial criteria, according to which internal use would
take place on the premises of the company involved.2017 In their interpretation, ‘internal use’
is not traditionally limited in place. Rather, it ties in with the objective of the archiving
exception: enabling conservation, but not the immediate opening up for a broad public. As
Schack summarizes it: ‘only the protection of the collection is privileged’.2018 Thus, whereas
digital storage is permission-free in the interest of future generations, the ordinary use of an
electronic archive to increase access to information for the public at large goes beyond the
privileged archiving purpose. This does not lie in better serving the public or own employees,
but in ensuring that works remain available for prospective users.2019
The rulings of the Bundesgerichtshof also touch on another possibility to provide archiving a
legal basis: the part of Article 53 on reproducing small parts of released works or individual
articles from newspapers or periodicals.2020 From the CB-infobank and Elektronische
Pressearchive cases, it can be derived that third parties may make the copies of the small
parts, as long as it concerns single copies and such copying does not go beyond mere
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technical assistance. Additional research or selection services are for instance not allowed.
The circumstance that the activities in question are not-for-profit does not lead to a different
conclusion.2021 Schack argues that digital reproductions are also allowed under this provision,
but again under the condition that third party activities are merely ‘mechanical’.2022 However,
as the legislator later expressed in the text of the provision, the exception of Article 53(2) first
sentence under 4 merely facilitates paper-based reproductions or analog uses.2023 Raue and
Hegemann suggest that, insofar as the technological possibilities exist, a digital reproduction
for an electronic archive which is solely used in an analog way should thus be covered, but
they do not explain this further.2024 We can conclude that, if libraries make the reproductions
themselves, the replacement of parts of works is covered under this exception for ‘other
personal use’. It prevents that libraries have to acquire an entire new work if a part gets
damaged or stolen.2025 Such replacement copies with substituted pages may still be lent.2026
Only if a work has been out of print for at least two years, the entire work may be copied.
Both the archiving exception and the provision for copying small parts were retained in
Article 53 German Copyright Act with the implementation of the Copyright Directive, though
some phrases were added to bring them in conformity with the directive. According to
Westkamp, the archiving exception “overlaps” with multiple provisions of the directive,
including Articles 5(2)(a) on reprographic copying, 5(2)(c) on specific acts of reproduction by
libraries, and 5(3)(o) on cases of minor importance, concerning analog uses for which a
national exception already existed.2027 Due to the implementation, the previously
controversial issue of the permissibility of electronic archives is regarded to be regulated in
German copyright law.2028 As had been established in case law, right holders have a right to
remuneration in the case of analog and digital archiving: both the manufacturer and the
operator of the reproduction equipment, such as photocopying machines, are responsible for
the payment of compensation as they facilitate interference with right holder interests. 2029 In
addition, the updated archiving exception still poses the condition that libraries may make
‘single’ copies to preserve in their personal archive, reflecting the rationale that only as many
copies as necessary for the purpose may be made. More copies to solely extend the collections
by duplicating borrowed exemplars are thus prohibited.2030
A phrase which was added with the first and second round of implementation is that archives
must not pursue a commercial purpose, but rather act in the public interest.2031 After the noncommercial criterion was added in the first round, Schack argued that Article 53(2) second
sentence under (2) could give the impression that especially public libraries would be allowed
to establish electronic archives as well and entrust their users with independent use.2032 But as
we have seen, such uses go beyond archiving purposes, electronically or not. Thus, though
digitization may be enabled, making the works publicly available online is another story. 2033
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When the public interest-requirement was inserted in the second round, it implied that a third
focal point was the purpose of the reproduction, apart from the reproduction method (paper of
any similar medium) or use (analog). In other words, libraries which act in the public interest
can make digital copies, even if this is not explicitly stated in the provision. As all archives
which are not acting in the public interest, or are pursuing commercial advantage, are
excluded, the exception is nevertheless characterized as ‘narrow’, since most archives will fall
outside the scope of the archiving privilege.
It has been questioned whether this solution to balance the conflicting interests of right
holders and users is justified, and whether the unequal treatment of electronic archives in
comparison to analog archives is reasonable. In favor of this approach is the increased risk of
uses beyond the archival purpose as enabled by current technical possibilities for electronic
access, which is hard to control. Yet, the advantage of electronic archives is that they are well
suited to save large amounts of data and thus safeguard collective cultural heritage. Each
electronic archive has this potential to conserve a work which is no longer available
elsewhere, hence to work in the public interest. Even if it is deemed logical to exclude certain
types of electronic archives from the privilege, such as CD-collections, it has therefore been
argued that the boundaries of the archiving exceptions should not be too narrow.2034
According to Raue and Hegemann, it would be preferable to allow for inclusion in an own
electronic archive irrespective of commercial or public interest, provided that this does not
lead to additional use in line with the archiving purpose.2035
Other conditions of the archiving exception are potentially problematic in the digital sphere as
well. First, the requirement that an own personal copy of the work must be used has various
implications. It means that an ‘independent’ exemplar must be used for each act of digital
archiving.2036 Moreover, no external original exemplars may be used to create a digital backup
copy, even if such exemplars are in a better state. Euler argues that this criterion should not be
taken too strictly if the intention and objectives of the legislator are to be respected. A more
innovation friendly interpretation would focus on the ‘preservation of an own exemplar’,
allowing the use of an external copy for that purpose.2037 A related uncertainty is whether
digital content can be ‘owned’. Contrary to analog materials, digital content does not have a
data carrier which is owned by the library; rather, the material might be licensed, and access
sometimes limited in time. The concept of ownership thus needs to be understood broadly in
this context.2038 Another consequence of the ‘own copy’-criterion is that contemporary
preservation practices such as web archiving of online materials are not allowed.2039
It has further been observed that some concepts, which were already ambiguous prior to the
directive, were not clarified by the legislator with the implementation, while this could have
been desirable. For instance, the condition that copies may be made to the extent necessary for
archiving purposes already appeared in the legislative explanation of the exception in the
1965 Copyright Act2040, but it has not been clarified what it means with regard to digital
archiving – a process which inherently requires multiple copies to keep the content readable
amidst rapidly changing technologies. In a similar sense as Grassmann has argued with regard
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to the notion of ‘single’ copies2041, the permitted amount of copies thus needs to be flexible.
On the other hand therefore, this openness, and the resulting flexibility, can be regarded as an
advantage, since detailed quantitative conditions would risk to become outdated quickly. Not
clarified with the rephrasing of the exception either is the wording of ‘own’ archive, which, in
line with earlier case law, could be denoted as an ‘internal’ archive instead.2042
In light of the conclusion that legally enabled digitization does not automatically include a
permit for subsequent dissemination to users, it is noteworthy that the Bundesrat took the
opportunity in the second round of implementation to propose an exception on the issue. A
new Article 52c on “Wiedergabe von Archivwerken im öffentlichen Interesse” was envisaged
to allow public libraries to make published works from their collections publicly available,
insofar as a common interest exists in that respect and contractual arrangements do not
determine otherwise. This use would be conditional on remuneration.2043 The justification for
the proposal was the vital importance of access to cultural heritage and intellectual works for
education and science. New, electronic forms of access would both meet a need and spare the
original work.2044 The Bundesregierung did not follow the proposal, since the interference
with the author’s rights was not covered by an exception of the Copyright Directive, and
therefore contrary to EU law. The desirability of online access could not change this.2045 The
legal status of digital access under the German copyright reform is interesting to assess given
the background in attuning the law to the digital realities of information provision.
From general to specific exception in digital networked environment
The German Copyright Act contains a specific library exception since March 2018, which,
among others, regulates preservation. Article 53 is amended as well, but part of the
arrangement discussed above remains relevant: as the archiving privilege in Article 53(2)
does not distinguish between commercial and non-commercial archives to make copies for
inclusion in the personal archive, as long as the material or the use is analog and the other
conditions are met, this provision still guides the practices of commercial archives. The new
Article 60e on the other hand introduces new exceptions for various functions of libraries
without a profit purpose. As a result, preservation is now also subject to a specific exception.
Two parts of Article 60e deal with preservation. First, Article 60e(1) contains an exception to
the reproduction right, listing the purposes for which a library may make copies. This
provision is in accordance with Article 5(2)(c) of the Copyright Directive which allows for
reproduction in certain special cases. Included is copying for preservation and restoration.2046
As the legislator indicates, especially targeted is long-term archiving of analog and digital
collections of publicly accessible libraries. Multiple and format-changing reproductions are
permitted, which is deemed especially useful with regard to digital long-term archiving. It
enables reproduction copies and transferring them to other data carriers in the course of time
alongside changing technologies, the durability of which is limited as formats become easily
outdated.2047 Second, the exception to the distribution right in Article 60e(2) regulates the
objectives for which the reproductions may be used. The distribution of reproductions to other
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libraries for purposes of restoration is covered. Copies which have been made according to
Article 60e(1) may thus be transferred to other libraries. Libraries are consequently in the
position to preserve their collections with the aid of the collections of other institutions.2048 In
other words, it is no longer required to use an ‘own’ exemplar. Instead, another library makes
a replacement copy for the library which has a damaged work in its collection and therefore
lacks a usable copy. The replacement copies may furthermore be lent, which is based on the
Rental and Lending Rights Directive. The restriction to ‘small’ replaced parts is removed.2049
In sum, the specific Article 60e allows the preservation of both analog and digital materials,
and some subsequent uses of replacement copies, such as lending instead of the original work.
Conclusion
The assessment of legislative history, case law and recent developments has shown that
German copyright law first facilitated archiving by libraries for internal purposes via the
general archiving exception in Article 53 on personal copying, even if libraries were not
explicitly mentioned. A line of case law in the 1990s interpreted this exception in light of
technological developments. One of the conclusions of the Bundesverfassungsgericht was that
an electronic archive which offers access to multiple users cannot qualify for the personal
archiving exception. The implementation of the Copyright Directive implicitly added the
digital dimension: personal archiving must concern analog materials or uses, or the archive
must act in the public interest. In other words, in the latter case, digital reproductions may be
made. With the recent German copyright reform, this latter part has been struck from Article
53, as preservation will be explicitly governed by a new Article 60e. This specific provision
allows for both analog and digital preservation, and for format shifting. It seems that both
preventive preservation, and preservation after damage has occurred, are permitted. Libraries
may assist each other in preserving their collections by providing preservation copies.
5.4.3.2 Access
Access is the second main library function identified in this thesis, operationalized by various
forms: libraries enable consultation and lending by users, or copy materials on user request.
These manifestations of access are all regulated in different (sub) provisions in the German
Copyright Act, which stem from, or had to be attuned to, the Rental and Lending Rights
Directive and the Copyright Directive. The provisions, which have been introduced above,
include Article 27 on lending and the new Article 60e on consultation and copy delivery.
Bringing together the library exceptions in one privilege was an objective of the German
copyright reform. As parts of the previous exceptions have been retained, the discussion
describes the amended legal regime under reference to the ‘old’ exceptions in order to
compare the changed wording and conditions: has the objective of making German copyright
fit for the digital networked environment been realized?
For each manifestation of access, the analysis examines to what extent the acts involved are
facilitated in a traditional or evolving way, and under what limiting conditions. The focus lies
on the German particularities in implementing the EU provisions.
a. Consultation
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Libraries enable their users to consult works in various ways, ranging from traditional on-site
to remote consultation, and, somewhere in between, digital on-the-spot consultation. This
section examines their legal permissibility. Whereas traditional consultation via the ‘reading
room’ function is not legally problematic, in view of the role the exhaustion doctrine used to
play in facilitating library practice, online delivery is not covered under an exception in the
EU acquis. Such forms of remote, electronic access are therefore off limits under German
copyright law as well. Despite the copyright reform’s attempts to modernize the exceptions
for a digital knowledge society, the new terminal-exception of Article 60e is bound to this.
The terminal-exception deals with a hybrid variant of consultation, which combines physical
and electronic access in the library’s buildings. As has been observed, enabling this type of
consultation would be impermissible without an exception,2050 which used to be implemented
in Article 52b German Copyright Act as stemming from the Copyright Directive, and now, in
amended form, in Article 60e(4). The discussion is tailored towards the consultation function;
the beneficiaries of the exception have been discussed in the section on the library’s
institutional organization: publicly accessible libraries without commercial purposes. The
notions of ‘premises’ and ‘terminals’ have also been discussed extensively. Insofar as the
meaning of these concepts determines the scope of the exception, hence the space provided to
the consultation function, they are included in the analysis. The analysis is based on
legislative history, scholarly comments and case law, the main ruling being the Darmstadtcase, which led to preliminary questions before the ECJ. Prior to that however, German courts
and scholars already discussed the interpretation of the terminal-exception, notably the
precedence of contractual agreements and digitization as an ancillary library competence.
Making available at terminals on the premises
In view of German library practice as discussed in Chapter 2, consultation can be digital, but
from a legal perspective, this activity remains restricted to terminals on the premises. In
implementing Article 5(3)(n) Copyright Directive, the German legislator must respect this
condition. The German copyright reform cannot change this. Consequently, the terminalrequirement recurs both in Article 52b, which was introduced with the second round of
implementation in 2008, and in Article 60e(4), the amended exception for on-site access
which entered into force in 2018. As a result, digital access to materials from the library’s
collection is only to some extent facilitated by German copyright law, since it remains tied to
the library’s physical surroundings, but with a connection to its digital environment.
The two provisions are phrased slightly differently, which impacts their analog or digital
perception. Although the legislator indicates that Article 60e(4) follows the wording of the
directive closely 2051, as was also the case with Article 52b, the former employs the term
“Terminal” to denote the work station where materials can be consulted. The latter utilizes the
phrase “elektronischen Leseplätzen”, while the official English translation issued by the
authorities spoke of “terminals”. Although the essence of the exceptions is the same, the
subtle distinction between the terms employed is important. As was observed previously, the
term “Leseplätzen” fosters the traditional impression that users can only read works, but
German courts and scholars have recognized that consulting non-readable works, such as
music and films, are among the possibilities as well.2052 While the legislative explanation of
2050
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Article 60e(4) does not address the amended wording, this must probably be seen in the
context of the overall reform’s modernization attempt. According to the Deutscher
Bibliotheksverband, it reflects the permitted scope of use better.2053 Thus, despite the different
phrasing, interpretations of the previous wording and remarks regarding the rationales of the
exception likely apply to the amended exception. The restriction in space can for instance be
based on the idea that the work is used in a controllable area rather than disseminated to a
limitless audience without a loss in quality.2054 Nevertheless, like the discussion of the
terminal-concept as part of the library’s institutional organization, its scope remains
questionable with regard to the consultation function in the digital networked environment.
Some implicit conditions of Article 52b, which were clarified in case law, have been added
to Article 60e(4); some requirements have been deleted; and other conditions, which are
specific for the German implementation, are still part of the exception.
A condition which is clarified, regards the user acts which libraries may allow at the
terminals. This is a result of the ECJ’s Darmstadt-ruling. Prior to that decision, which
stemmed from a German case, German courts and scholars had discussed this issue. On the
one hand, the Landgericht Frankfurt am Main held in a preliminary injunction of the
Elektronische Leseplätze-case that the publisher’s complaint against allowing users to save
the work in question on a USB-stick was justified. The complaint against permitting users to
print the work was rejected: according to the court, this practice fitted the objective of
Article 52b to allow uses comparable to analog uses, and a meaningful use of longer texts
for study purposes would require the possibility to make a copy to take out of the library for
further study. 2055 The Landgericht thus distinguished between analog and digital user
reproductions, since saving on a USB-stick and taking the work outside the library would go
beyond the purposes of studying on the library’s premises. However, that seems to have
been the exact reasoning why analog copies were allowed. It is not surprising that the
Oberlandesgericht found this reasoning unconvincing. Neither printing on paper, nor
storage on USB-sticks by users were found permissible, since these acts went further than
mere access for reading as regulated by Article 52b German Copyright Act. According to
the Oberlandesgericht, it is thus prohibited to design terminals such as to allow user
copying, the private copying exception in Article 53 notwithstanding. 2056 While some
scholars had argued in this direction or agreed with the court 2057, others found that printing
was comparable to analog use. 2058 The entire ban on user reproductions led Euler to wonder
what the added value of the digital availability of works via terminals is, if the work may not
be printed or saved, but only consulted. In her view, the analog counterpart of consulting
physical works would be preferable, since these works can be immediately copied.2059 The
prevailing opinion therefore seemed to be that the making available of digital works at
terminals was limited to a “reading right”, denying any other acts of use. 2060
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Ultimately, the Bundesgerichtshof asked questions of interpretation on the issue of user
reproductions.2061 As explained in the EU case study, the ECJ argued that printing and
downloading could not be based on the terminal-exception of Article 5(3)(n) Copyright
Directive: on the one hand, those acts were not regarded ‘necessary’ to effectuate the
consultation of works; on the other, they were performed by users rather than by the
privileged institutions. According to the ECJ however, other provisions allowing private
copying might apply. The Bundesgerichtshof had to follow this reasoning with regard to
Article 52b German Copyright Act. 2062 The decision of the Bundesgerichtshof evoked
mixed reactions. For instance, Dreier observed that the press release of the case stated that
Article 52b, in light of Article 5(3)(n) Copyright Directive, is not to be interpreted
restrictively in the sense that works may only be made available in terminals in such a way
that users can only read them without printing or saving possibility. He was concerned that
enabling both printing and saving on USB-sticks disturbs the balance between interests of
control and use, and impairs the interests of authors and right holders.2063 As explained
however, the ECJ’s reasoning is that additional user activities are based on other exceptions
than the terminal-exception. As Stieper remarks, the Bundesgerichtshof rightly emphasizes
that reproductions for private or other personal use are bound to limiting conditions. For
instance, copies of entire works are not allowed, but it is questionable whether users will
respect this condition. It led the Bundesgerichtshof to impose control and monitoring duties
on libraries to prevent unauthorized reproductions, with technical measures.2064
Against this background, the German copyright reform builds on the space provided to the
Member States by the ECJ, which left the potential combination of exceptions to the
national legislators: in this case, Articles 52b and 53 German Copyright Act provide the
basis for “Anschlusskopien” by users. 2065 Article 60e(4) now determines that libraries may
“enable users to make reproductions at the terminals of up to 10 percent of a work as well as
of individual pictures, contributions from the same newspaper or magazine, other smallscale works and out-of-print works for non-commercial purposes”. This quantitative
limitation, which is in line with the phrase of ‘small part of a work’ that determines existing
practice, is imposed to restrict the scope of the exception. 2066 As Article 60e(4) makes clear,
some works may be copied entirely, both in analog and in digital form. As to the ten percent
limit, scholars argue that it is too narrow in view of the other new exceptions, such as the
one for scientific research in Article 60c, which allows for reproductions of 75% of a work.
Then, it is unclear why reproductions in library terminals are delimited so differently. 2067
Moreover, this regulation led to criticism of the Bundesrat, which was concerned that entire
works could still be copied in ten sessions at a terminal, or in cooperation between users. In
view of the potential dissemination of such copies, the Bundesrat asked how misuse would
be prevented, since Article 60e(4) does not contain further limitations. 2068 As a response, the
Bundesregierung pointed out that the new regulation, contrary to Article 52b, explicitly
limits the quantity of use at the terminals. In addition, the Bundesregierung did not want to
impose on libraries the obligation to store access data of users, which would raise questions
from the perspective of freedom of science and data protection. 2069
2061

Bundesgerichtshof 16 April 2015, I ZR 69/11 (Elektronische Leseplätze II), [44] ff.
Bundesgerichtshof 16 April 2015, I ZR 69/11 (Elektronische Leseplätze II).
2063
Dreier 2015, p. 1905.
2064
Bundesgerichtshof 16 April 2015, I ZR 69/11 (Elektronische Leseplätze II), [62].
2065
Bundesregierung 2017, p. 22, 44.
2066
Bundesregierung 2017, p. 44: “kleinen Teilen eines Werkes”.
2067
Würtenberger & Freischem 2017, p. 599.
2068
Bundesrat 2017 as cited in Bundesregierung 2017, p. 60.
2069
Bundesregierung 2017 (2), p. 6.
2062

~ 288 ~

Chapter 3 – Germany
An example of an omitted criterion is that the amount of works employed on terminals may
not exceed the number in stock. It was a controversial feature in the implementation proces s
concerning Article 52b German Copyright Act.2070 The rationale was to prevent libraries
from changing their acquisition policies. As the legislator clarified, libraries cannot, for
example, buy one exemplar of a standard work to digitize and show it simultaneously on
multiple terminals.2071 German libraries are provided some leeway, in the sense that access
to work may in principle not go beyond the size of the library’s collection. Although not
stated in the Copyright Directive, the German legislator allows libraries to deal with
‘loading peaks’ in the use of particular works. The exception should still be applied
restrictively: the use must be limited in number and duration, meaning the incidental
consultation of one copy at four terminals at a time. 2072 Although loading peaks may not
occur regularly, Dreier and Schulze rightly observe that the usage possibilities of a work at
least double due to its digitization. 2073 It has further been questioned how these peaks can be
monitored in order to ensure that the exception to the rule only applies in these cases.2074
However, Article 60e(4) no longer contains the limitation of the making available activities
to the number of works present in the analog collection, but a more intensive use should be
taken into account in determining the amount of remuneration. 2075 According to the
Deutscher Bibliotheksverband, it means that the technical implementation of the exception
is easier, which will increase the acceptance of the norm. 2076
A German particularity which has been retained, is that making materials available in library
terminals is conditional on fair author remuneration. In this respect, the German legislator
relied on Recital 36 of the Copyright Directive, which gives Member States leeway to impose
this criterion where appropriate. Legislative history used to merely state the criterion without
elaborating why it had been included.2077 Yet, in the explanation to the new Article 60h,
which governs the remuneration of the new exceptions including the terminal-exception, the
legislator explicitly indicates to adhere to the principle that uses of copyrighted works by,
among others, libraries, are subject to remuneration, as had so far already been the case for
statutory allowed uses.2078 The rationale lies in balancing the interests involved, namely the
protection of intellectual property and the freedom of entrepreneurship of right holders, and
freedom of science, research, learning and the general interest in education and preservation
of and access to cultural property for the public.2079
Although the remuneration criterion fits the German principle to let authors share in the use of
their works, scholars regard its value in the terminal exception differently. Berger argues that
remuneration is not sufficient to offset the impact on right holder interests2080, while Pflüger
and Heeg maintain that the change of the format of works, from print to electronic media, as
is the case in terminals, is a modern development which should not be hindered by a
remuneration obligation. With the terminal-exception, ‘mere reading’ has for the first time
become subject to the copyright framework of exclusive rights and exceptions, but since
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consultation of paper books does not trigger a compensation claim, they argue that the
consultation of digital works in libraries should not either.2081
Precedence of contractual agreements concerning making available at terminals
An additional matter of interpretation regarding the scope of the terminal-exception is its
contractual overridability, an issue which gains in importance in the digital environment.
Article 52b prescribed that the provision applied “so far as there are no contractual provisions
to the contrary”. This phrase was hotly debated in literature before it was finally interpreted in
case law. Now, Article 60g contains a separate provision on the relationship between
agreements and exceptions. Since this regulation is bound to the prevailing interpretation,
both provisions and their impact on making digital works available in terminals are discussed.
In implementing the Copyright Directive’s requirement that the works made available via
terminals may not be “subject to purchase or licensing terms”, the German legislator had
initially chosen a variant of the phrase: Article 52b could be invoked “soweit dem keine
vertraglichen Regelungen entgegenstehen”. Arguably, contractual arrangements which
concern the digital uses of works are meant.2082 The phrase evoked, as indicated, different
scholarly opinions, for instance regarding the question whether a mere offer suffices. Some
commentators answer affirmatively, meaning that the exception does not apply if a work “is
offered for sale or can be licensed on the market”.2083 In this scenario, the utilization of the
terminal exception can be barred by a reasonable publisher offer for an agreement on
electronic use. If a mere offer is not sufficient, and the conclusion of an agreement is required
instead, libraries can refuse to accept the offer.2084 Other scholars indeed advocate that the
exception can only be set aside if contracts about digital use have been concluded.
Digitization of purchased printed works by libraries is thus not affected, a practice which does
not depend on the publishers’ own digital offer.2085 The legislator’s explanation of Article 52b
seems to confirm that an agreement must be concluded, but this does not follow from the
wording of the provision. As the German legislator indicated, the provision ‚does not apply to
works in library collections for which contractual agreements on the use in digital form have
been made’. Accordingly, the conditions set forth therein govern the permitted use of the
work, meaning that settled contracts take precedence over the exception. 2086 The relevance of
the issue thus lies in whether the conditions of the use follow from an agreement, or, without
right holder permission, from the law.
The prevailing view in German case law prior to the ECJ’s decision in Darmstadt was that a
mere contractual offer was not enough to exclude the application of the terminalexception.2087 Jani argued that the legislator should clarify this in the law, which would
provide legal certainty much quicker than a test-case on the issue.2088 The Bundesgerichtshof
however decided to ask questions of interpretation in the Elektronische Leseplätze-case,
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which was deemed necessary due to differing national translations of Article 5(3)(n)
Copyright Directive, on which Article 52b is based, and the multitude of scholarly theories on
its scope.2089 As explained, the ECJ confirmed the national courts’ view, stating that
contractual terms have to be actually agreed.2090 When the case went back to the
Bundesgerichtshof, this conclusion was endorsed,2091 which is hardly surprising.2092
In addition, the German legislator has taken the opportunity to give the precedence of a
concluded agreement a legal basis in the new Article 60g German Copyright Act.2093 This
provision regulates the relationship between uses legally permitted under Articles 60a-60f and
agreements on user competences.2094 As a rule, right holders cannot invoke agreements which
limit or prohibit uses permitted pursuant to, among others, Article 60e, in a way that
disadvantages libraries: the exception comes first. The legislator explicitly aims to ensure the
effectiveness of the listed exceptions, since the legally permitted uses are always allowed.
Agreements which respect the scope of the exception are still possible, but not obligatory.
Moreover, libraries will logically need contractual permission for uses which go beyond the
legally permissible scope.2095 According to Hilty and Lotte, the relationship between contracts
and exceptions is not the same in every case; for instance, the library exception of Article 60e
involves uses of works from libraries’ own collections, meaning that access to the work
already exists. In that case, they argue, it would be unrealistic that a contractual agreement on
the permitted use of the exception would come about between right holder and library.2096
Yet, the second paragraph contains an exception to the rule which is partly shaped by the EUacquis, notably the Darmstadt-decision: the rule does not apply to agreements which solely
concern the making available at terminals. In that case, the agreement prevails, provided that
it has been concluded. With the inclusion of the phrase ‘solely’, the legislator wanted to
ensure that the contracting parties agree separately on this specific form of use, while
providing an incentive for right holders to develop attractive offers for these uses. Moreover,
the legislator emphasizes that a mere contractual offer does not set aside the statutory
exception.2097 It seems that libraries can thus still refuse to conclude such a contract, but with
born-digital works, it might be the only way to provide their users access to it. For in the case
of analog works, libraries can opt to digitize themselves, which is regarded as an ancillary
competence. Stieper concludes that, together with the requirement that contractual agreements
must have been concluded, the “Vertragsvorbehalt” is limited to cases in which privileged
institutions are not able or willing to assume the technical efforts of digitizing and processing
the digitized data themselves. Otherwise, there is no incentive to enter into negotiations.2098
Digitization as “Annex-Kompetenz”
The permissibility for libraries to digitize works from their collection to make them available
at terminals has developed from an implied competence, via judicial affirmation to effectuate
the exception, into a legally recognized activity in the German copyright reform. First, many
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scholars have argued that libraries should have this competence, even though Article 52b does
not explicitly state so. A reference to digitization can be found in the legislative explanation,
which asserts that libraries are not allowed to “acquire a standard work only once, digitize it,
and display it at multiple terminals”.2099 This could imply that libraries may digitize, but that
conditions are stated with regard to the subsequent use of the digital copies. For scholars, it is
clear that works in analog formats require conversion into digital format, for instance via
scanning.2100 The lack of regulation is regarded as an unintentional oversight on the part of the
legislator, which does not mean that the exception can only apply to works which are already
digital – on the contrary, the main application of the exception is sought in the digital
accessibility of printed collections in libraries. This application should be ensured by
interpreting Article 52b as encompassing an ancillary digitization competence. Scholars thus
read this “Annex-Kompetenz” into the exception for practical purposes, otherwise its scope
would be largely empty.2101 Alternatively, the archiving-exception of Article 53 has been
mentioned as a possible basis for an ancillary digitization competence. This exception
however prohibits the further distribution of the manufactured copies. 2102 Not all scholars
agree that such an ancillary competence could be based on the existing legal framework.
According to Pflüger and Heeg for instance, the terminal exception of Article 52b cannot be
construed as a limitation of the reproduction right, hence does not entitle libraries to digitize
physical works.2103 Yet, in the meantime, case law has endorsed the digitization competence.
Second, under reference to the prevailing opinion in scholarly literature, both national courts
prior to, and after Darmstadt have indeed confirmed that Article 52b allows libraries to
digitize, to prevent it from becoming meaningless.2104 This view was upheld by the ECJ’s
preliminary ruling. Back at the national level, the Bundesgerichtshof emphasized the ECJ’s
observation that, insofar as the ancillary digitization competence could not already be based
on the terminal-exception of Article 5(3)(n) itself, on which the German Article 52b is based,
then the exception for specific acts of reproduction by libraries would in any case provide a
legal basis.2105 Digitization is then not only a required competence in the context of the
terminal-exception; it can also be regarded as a privileged act of reproduction by itself. 2106
This is an observation the Bundesgerichtshof already made when the questions were referred
to the ECJ.2107 Thus, the existing German library privilege does not need to change in order to
cover digitization of works by libraries to allow users to consult them at the terminals – it is
the interpretation in this direction which has now been confirmed.
Third, one step further, the clarification of interpretation has been taken up by the German
legislator: the new library exception in Article 60e German Copyright Act is said to cover the
manufacturing of the digital copy required to effectuate the terminal-exception.2108 Under the
first paragraph, libraries are permitted to reproduce works from their collection, among others
2099
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for making available purposes. Multiple reproductions are also allowed, as are changes due to
technical reasons. Though not explicitly stated, this clearly includes digitization of works in
the context of making available via terminals. The wording of Article 60e(1) has evoked the
concern that it is not made clear that the exception merely permits the reproduction for
purposes of making available, but not the accessibility as such, which is regulated in other
sections of Article 60e.2109 Even when digitization is justified, making available the works
requires a separate legal basis.
Conclusion
This section discussed to what extent German copyright law facilitates the library’s
consultation function on the spectrum from traditional to evolving, and under what limiting
conditions. The previous discussion makes clear that the evolving manifestation of
consultation is in particular copyright relevant, namely digital consultation. Contrary to
traditional consultation of analog materials inside the library, which does not raise legal
questions, the main issues are whether follow-up activities with the digital works by users are
allowed; if and when the terminal-exception takes precedence over contractual agreements;
and whether libraries may digitize works first in order to make them available at the
terminals. All issues evoke both affirmative and negative views by German copyright
scholars. Furthermore, German courts had to address the issues, which led to questions of
interpretation before the ECJ in the Darmstadt-case. In line with the ECJ’s decision, the
prevailing view in German copyright law is that the terminal-exception as such does not allow
user reproductions, which may however be based on other exceptions such as the private
copying exception. Article 52b can further be set aside by concluded agreements, meaning
that a mere offer is not sufficient. Somewhat differently phrased, the same arguably goes for
the new Article 60g(2), which determines that agreements, which solely concern the making
available at terminals, take precedence over the statutory permission. Although the provision
does not state so, the legislator indicates that such agreements must have been concluded.2110
It implies that libraries may refuse and digitize themselves instead. Lastly, digitization is read
into Article 52b as an ancillary competence, to effectuate the terminal-exception, hence
enable evolving forms of consultation. Due to the German copyright reform, that exception is
now part of a single library provision, Article 60e, but the interpretations outlined apply.
b. Lending
Lending allows users to take materials temporarily out of the library. Under the German
Copyright Act, ‘lending’ has a specific meaning: Article 27(2) defines it as ‘the time-limited
transfer for use’, provided that it takes place on a not-for-profit basis via publicly accessible
libraries. The beneficiaries’ characteristics have been discussed as part of the library’s
institutional organization. This section focuses on the lending function: to what extent does
German copyright law facilitate lending activities in a traditional or evolving way, and under
what limiting conditions? More specifically, this section assesses the rationales of the German
legislator’s choice for derogating from lending as an exclusive right, and the question of
whether the resulting remuneration right applies to lending intangible materials electronically.
Utilization of derogation possibility: traditional interpretation and application to new media
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Next to establishing the exclusive right to authorize or prohibit lending, the Rental and
Lending Rights Directive offers Member States a derogation possibility to turn the exclusive
right into a remuneration right. Therefore, the public lending system in Germany, which was
the first country to integrate lending regulation in copyright law, could be retained with the
implementation of the directive in 1995.2111 The European Commission observes, but does not
question, that “[i]nstead of an exclusive right, or after its exhaustion, a remuneration right for
the public lending of protected works has been granted in [...] Germany […]”. The report goes
on by stating that in Germany, the lending right is exhausted after the first act of authorized
distribution.2112 In my view, the question is whether this construction of lending being enabled
by exhaustion of the distribution right, in conjunction with a remuneration obligation, is truly
compatible with the provisions from the directive, which provides that lending rights cannot
be exhausted.2113 The result seems to be the same: under the German lending rules, no right
holder permission is needed for library lending activities, while authors receive remuneration
due to the so-called ‘Bibliothekstantieme’2114; and the derogation option in the directive
means that the exclusive right is fictional, so that lending can take place without prior
authorization, provided that remuneration is paid.
As a result, libraries can lend the materials of their choice under German copyright law,
unless they have concluded licenses which determine otherwise.2115 That is the rationale of
the derogation possibility as employed by the German legislator: to balance the opportunities
for public access to knowledge with author compensation.2116 This is in line with the
objectives the German legislator has over time expressed with its lending regulation, namely
that authors must be compensated for the increased use of their works, while lending as part
of the library’s cultural, educational and social policy related task should not depend on right
holder permission.2117 Two possible consequences of lending are thus reflected: on the one
hand, lending may take place at the expense of sales of the works in question when users omit
to purchase their own copies2118; on the other, lending allows users to discover diverse
materials which they might not encounter otherwise.2119
For these reasons, the type of materials subject to the German lending regime have been
subject to discussion. What can we learn from previous considerations regarding the scope of
the lending provisions as applied to new media? Conventionally, German scholars agree that
lending denotes the transfer of physical exemplars of a work. This viewpoint is based on the
qualification of lending as a part of the distribution right, which concerns tangible works. It
means that electronic media are solely part of the derogation insofar as they have a tangible
carrier, such as CDs and DVDs.2120 Indeed, as the legislator acknowledged when the Rental
and Lending Rights Directive was implemented, the lending of such materials had been part
of the library’s task for a while.2121
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More attention was paid to computer programs as regards applicability of the derogation.
Library associations argued that computer programs were new cultural expressions which
prepared their users for the information society and as such should be part of public lending.
The legislator chose to refrain from establishing an exclusive right for the lending of software
and retained a remuneration right instead.2122 In view of the concerns of unauthorized copying
of software on the part of software producers and providers, libraries committed to a
“Selbstverpflichtungserklärung”, in which they agreed to solely lend computer programs of
particular types with right holder permission.2123 This way, libraries have been able to lend
new media and computer programs either via the derogation or via agreements.
The focus on physical media becomes questionable in the digital networked environment. It
has been noted that, as long as a work has a ‘physical counterpart’ which may be distributed
according to Article 17(1) and (2) in conjunction with Article 27(2) German Copyright Act,
the alleged limitation of this regime to tangible exemplars is not problematic from the
perspective of cultural heritage. If the work has however been obtained as a digital record, the
library cannot rely on the derogation, meaning that lending such materials depends on right
holder permission.2124 That is, unless the interpretation of the scope of the German lending
rules changes so as to recognize that e-lending can qualify for the derogation.
German view on e-lending
As indicated, the discussion on the scope of the lending rules is not new. The relevance lies in
the fact that either right holders may determine whether and under what terms lending is
allowed via their exclusive right, or libraries can invoke the derogation, hence lend without
permission but against payment. Under the prevailing opinion, the existing lending provisions
do not cover intangible works, so lending e-books, ‘e-lending’, does not constitute lending in
the legal understanding. It means that the conditions for making such works available to the
public depend on the right holder as the construction of a ‘fictional’ exclusive right does not
apply. However, this interpretation has recently been challenged at the EU level in the case of
VOB/Stichting Leenrecht. This development is relevant for German law and practice as well,
since the case concerned the interpretation of a concept stemming from the acquis
communautaire. The ECJ ruled that a specific form of e-lending, via the ‘one copy one user’model, could under conditions be regarded as ‘lending’. What are the implications for the
legal status of the evolving lending function under German copyright law?
While the test-case on e-lending was pending before the ECJ, mixed signals emerged in
German copyright discourse, which were either receptive to the idea of extending the scope of
the lending rules, or wanted to maintain the current legal state of affairs. For instance,
Freudenberg made a case to apply the German provisions on lending analogously to onlinetransmissions. In his view, it is unclear why the position of the right holder as protected by the
German lending arrangement should be less favorable with regard to online transmissions,
seeing that the possibilities for users to enjoy the work are similar.2125 It resonates with the
reasoning of Reinbothe and Von Lewinski, who, shortly after the adoption of the Rental and
Lending Rights Directive, already argued that electronic and on-demand services match the
spirit of the directive, since this practice evokes the same economic situation as the traditional
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services involving material works. They asserted that Member States would want to prevent
the directive’s obsolescence as a result of technological developments in lending methods.2126
In the same vein, one of the parties in the Deutscher Bundestag proposed to ensure the
possibilities for lending digital media by public libraries in accordance with analog media. 2127
According to the proposal, libraries are among the most intensively used educational
institutions which allow users equally to further their fundamental rights to freely inform
themselves via publicly accessible sources, and to participate in cultural life. E-books are
regarded as part of cultural life. In order to let libraries fulfil their task in the digital era, it was
proposed to allow the increasingly digital library to meet the growing demand for electronic
media without barriers. More concretely, the legislator was requested to extend Articles 17
and 27 German Copyright Act to intangible media so that libraries can lend e-books and
authors receive remuneration.2128 The question is whether this is legally feasible. The proposal
found that legislative clarification in copyright law was necessary to ensure fair conditions for
both libraries and authors, but it was recently rejected.2129
The scope and content of the lending regulation is thus a matter of interpretation which can
change over time, as evidenced by the test-case before the ECJ and the discussions it evoked
at the national level. Contrary to the proposals in favor of a broader interpretation,
representatives of the German government opined in the test-case that e-lending was not
facilitated by the existing lending rules. Instead, they supported the conventional reading of
the Rental and Lending Rights Directive, which only covers physical exemplars. That view
was based on the wording, system and legislative history of the directive as well as on the
international copyright framework.2130 The fact that these same elements steered the ECJ’s
decision in the other direction fosters the conclusion that the scope of the lending rules
depends on the interpretative choices which are given preference to. The German
government’s representatives chose to believe that the phrase of ‘originals and copies’ as part
of the definition of ‘lending’ in the directive refers to tangible objects only. As to the
legislative history, the German view was that the EU legislator had deliberately left electronic
transmission outside the scope of lending. The German representatives further found that
international copyright treaties would suggest separate regulation for physical exploitation
and communication to the public.2131 It was therefore concluded that the type of e-lending as
central to the test-case could not be covered by the Rental and Lending Rights Directive.2132
As we have seen however, the ECJ ultimately ruled that the concept of ‘lending’ within the
meaning of the directive covers the lending of digital copies of books via the ‘one copy one
user’ model.2133 Since only one copy can be downloaded during the lending period, which
expires thereafter, this e-lending model was seen as similar to the lending of printed books,
which therefore justified a similar legal treatment.2134 This would imply that the meaning of
‘lending’ in German copyright law, which must be in line with the interpretation of the
directive, also covers e-lending. Yet, it was previously observed that Member States may,
first, choose whether to apply the derogation; and second, if they do so, which is the case in
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Germany, determine to which “categories of objects” the derogation applies. It was
questioned whether it means that e-books can still be subject to the exclusive right, or whether
the same rules must be applied to comparable acts of lending, irrespective of the format of the
book involved. Books would then constitute one category of objects, and any derogation
pertaining to ‘books’ would involve both paper and digital versions. 2135 It is not clear whether
this is implied in the extended interpretation of the lending provisions at the EU level, which
would have effect at the national level as well, or whether an explicit statement from the
German legislator in this direction is needed. As far as Peifer is concerned, the ECJ’s decision
has, also for Germany, clarified that e-book lending is permissible, provided that authors
receive a remuneration and e-books are borrowed only temporarily and only in the procured
number of copies.2136 Other scholars however indicate that this does not amount to an
obligation for national legislators: they state that the ECJ extended the scope of the Rental and
Lending Rights Directive, but that this does not force the Member States, in implementing the
derogation possibility, to allow for e-lending.2137 According to the Deutscher
Bibliotheksverband, the ECJ-ruling fostered the expectation among libraries and their users
that the decision is ‘implemented’ in Germany and that the practice analog loan is transferred
to the digital world, but in reality, the German copyright reform has not taken the opportunity
to insert regulation on non-commercial lending of e-books by libraries in the new bill.2138
Indeed, the German legislator states that the draft for the German copyright reform does not
yet take up the ECJ’s decision in VOB/Stichting Leenrecht, since the European Commission
has not issued proposals with regard to the regulation of e-lending.2139 In addition, it is
acknowledged that the e-lending ruling confirms that this practice is already covered by the
regulation in force, and that Member States should introduce rules which provide libraries the
right to lend e-books. This is followed by the statement that the German legislator has not yet
done so, which is not further explained.2140 The Bundesrat regretted that the reform proposal
had not developed a reliable legal basis for e-lending, conditional on remuneration.2141 It
seems that in this view, Article 27 German Copyright Act should explicitly be declared to
extend to e-lending.2142 Proposals in this direction are advanced in the normative Chapter 4.
Conclusion
This section discussed German copyright law’s treatment lending as a manifestation of access,
in light of the traditional-evolving framework. From the analysis of the acts involved, and the
limiting conditions in the German lending provisions, it can be concluded that the legislator
has mainly taken a traditional approach. Only physical carriers are encompassed by the
construction of Article 27 German Copyright Act, which turns the right holder’s exclusive
lending right into a remuneration right, meaning that German libraries can lend without prior
permission but against payment. Yet, the German lending regime is evolving in the sense that
not only conventional books can be lent, but, after discussions, new, electronic media in
tangible manifestation such as CDs and DVDs as well. So, Article 27 is neither entirely
traditional, nor allows the most evolving manifestation of digital lending to remote users. The
scope of the German lending regime has been subject to debate in this regard, but the German
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legislator recently reiterated the conventional position that lending in the legal understanding
does not cover intangible works. It means that German e-lending practices depend on right
holder permission, at least until the implications of the ECJ’s ‘one copy one user’ reasoning in
VOB/Stichting Leenrecht have been crystallized out. So far, the German legislator has not yet
taken up the progressive outcome of the test-case on e-lending.
c. Copying
The third manifestation of ‘access’ is copying, which involves various actors and aims in the
library context: copying by users for study purposes, facilitated by libraries; copying by
libraries on user request; and copying by libraries for their own purposes, such as
preservation, as discussed previously. This section focuses on the German particularities
surrounding the role of libraries in the first two scenarios: to what extent are they allowed to
facilitate copying by users or on user request under both the Copyright Act in force and, in
comparison, under the new exceptions of the Urheberrechts-Wissensgesellschafts-Gesetz?
Copying by users: on any medium
Copying by library users is, under certain conditions, privileged under the general private
copying exception of Article 53 German Copyright Act. In view of the broad definition of the
exclusive reproduction right in Article 16, which in the case of digital works may extend to
the area of private usage, it has been deemed desirable over time to exempt certain acts in the
analog and digital world from the scope of that right. The aim is to reconcile the public
interest of not being burdened unreasonably with obtaining permissions and to be able to
participate in cultural life, with authors’ interest in controlling and sharing in the use of their
works.2143 The key issue is whether the exception is shaped so as to ensure the intended
balance of interests against the background of technological changes and new possibilities to
reproduce and disseminate works.2144 Despite the fact that Article 53 has been qualified as
“kasuistisch”2145 and, due to the numerous alterations over time, as hardly understandable
anymore2146, it is clear that library users can in some respects rely on Article 53.
First, library users can make single analog and digital copies for private use (Article 53(1)).
The provision is not only justified by the rationales mentioned above, but also by the fact that
a prohibition of private copies, be it analog or digital, would not be practically enforceable.2147
Provided that the use does neither serve commercial purposes, nor employ an ‘obviously
unlawful’ original, users, as ‘natural persons’, may use any medium, so copies in both
traditional and evolving format are covered. The private copying exception was amended with
the first round of implementation of the Copyright Directive to clarify that digital
reproductions were possible. The phrase “auf beliebigen Trägern” as the envisaged medium
for the copy, taken from Article 5(2)(b) Copyright Directive, emphasizes that no
differentiation is made according to the technique used.2148 While no restrictions are imposed
on the permitted format, the legislator has determined that certain types of works may not be
copied: graphic recordings of musical works and entire works, unless these have been out of
print for more than two years (Article 53(4)). In the latter case, the reproduction medium or
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the use must be analog (Article 53(2) first sentence under 4 and third sentence). The private
copying exception does not apply to electronic databases either, unless the use serves noncommercial scientific purposes (Article 53(5)). Another feature of the balance of interests
envisaged by the German legislator is a remuneration obligation for the benefit of authors.2149
Second, under German copyright law, users used to be able to make single copies without
author permission insofar as this serves their “own scientific use” rather than commercial
purposes (Article 53(2) first sentence under 1). The purpose requirement has several
implications. Copying is only deemed required or essential if the protected work cannot be
procured or borrowed from a library without considerable effort or impairment of the
research, or when the purchase price is out of proportion in relation to the extent of the
reproduction needed.2150 In addition, the amount to be copied is not quantitatively limited.
The permitted format is not specified either. Raue and Hegemann remark that Article 53(2)
first sentence does, contrary to the private copying exception of Article 53(1), not impose
limitations, thus enabling the preparation of digital reproductions.2151 The meaning and
purpose of this provision is to facilitate the performance of scientific work.2152 The ‘catch’ is
that this kind of copying is also conditional on remuneration. Lastly, this provision is not
reserved to natural persons; legal persons, such as companies, can invoke it too, as follows
from the fact that, contrary to private copying, indirect commercial use is not precluded.2153
As explained previously, ‘personal’ uses in companies may be internal only, so the works
may not be made available to third parties, neither in analog nor in digital format.2154
The regime for ‘other personal uses’ under Article 53(2) first sentence under 1 has, in
amended form, been transferred to Article 60c(1)-(3) of the German Copyright Act. The
provision, which is not library specific, does not contain details on the formats permitted,
implying that both traditional and digital formats are allowed. As a new feature, Article 60c
concretizes the amount of copyrighted works that may be used conditional on equitable author
remuneration (Article 60h): users may reproduce up to 75 percent of a work for their own
scientific research. To determine this amount, the legislator drew on views expressed in the
literature.2155 Some works may be reproduced in their entirety: illustrations, individual
contributions from the same newspaper or periodical, other small works and out-of-print
works.2156 The legislator aimed to make this provision as clear as possible, thus omitting
many of the restrictions and unspecified notions of the provisions on which it is based, such as
“geboten”, which referred to copying ‘to the extent … necessary’ for the purpose,2157 although
it could be argued that such notions provide for flexibility. Admittedly, they can also result in
legal uncertainty. The legislator further states that other circumstances, such as whether the
work could be borrowed in a library, or whether the researcher would be able to make a
purchase of the work in view of the purchase price, do not matter anymore.2158
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The percentages of the amount which may be copied have been criticized, since they lead to
contradictions in the new provisions, notably in the library context. For instance, as Durantaye
explains, while users may reproduce up to 75 percent of a work for their own scientific
research, they may request only 10 percent of a work via library document delivery and print
the same amount via terminals under the new terminal-exception.2159 It is not clear how the
different numbers are justified. Würtenberger and Freischem observe that Article 60c still
contains ambiguous notions, such as ‘few individual articles from the same newspaper or
periodical’: how does this relate to ‘small-scale works’ mentioned in the same provision?2160
The discussion of copying by users in libraries so far implies that libraries do not copy
themselves. Yet, as “Aufsteller von Fotokopiergeräten”, they have certain duties since their
copying equipment enables the user activities. In a case on a copyshop with copying
equipment at users’ disposal, the Bundesgerichtshof found that making available photocopiers
requires appropriate measures to rule out or reduce the risk of unauthorized copying. 2161 For
example, they can apply clearly visible notices on the equipment to indicate users’ obligation
to comply with copyright law. It implies that libraries are expected to do the same.
In addition, according to Article 53(1), privileged users do not have to manufacture their own
copies: “A person authorised to make copies may also cause such copies to be made by
another person if no payment is received therefore, or if it involves copies on paper or a
similar medium which have been effected by the use of any kind of photomechanical
technique or by some other process having similar effects”.2162 The significance of this
statement is that libraries can make the requested copy. Furthermore, it follows that, if
payment is received, copies may still be made, but only on paper and not on other carriers. In
turn, it seems that digital copies are allowed as long as this takes place “unentgeltlich”. 2163 As
a result, having a digital copy made by a third party, such as a library, is only allowed without
charge, but a fee that meets the manufacturer’ costs is allowed, such as for materials.2164
Similarly, Article 53(2) first sentence under 1 allowed users to have the copies made for their
own scientific use. As explained, this provision does not contain many limitations; there are
no details on the permitted technical process to produce copies, meaning that digital copies
are covered.2165 Case law clarifies that third party copiers may only serve as “technisches
Werkzeug”.2166 Yet, the exception has become part of Article 60c, which does not make clear
whether users can still have their copies made by others. Like the comment of the dbv with
regard to Article 60c in the context of preservation out-of-print copies which libraries order
third parties to make, Steinhauer wonders whether libraries will in turn still be able to make
such reproductions for their users. In his view, a need exists especially for works which are
rare or in need of conservation and therefore not lent out, to make them accessible via
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reproductions.2167 Another question is how copies made by libraries may be delivered to
users. This is discussed as part of the specific issue of document delivery.
Copying on user request: document delivery by analog or electronic means
In regulating copying on user request, a German particularity of the implementation of the
Copyright Directive was the introduction of a separate provision for document delivery in
Article 53a, to serve users who could rely on Article 53. With the recent copyright reform,
this provision has, in amended form, been merged into the modernized library privilege in
Article 60e(5). In order to clarify the impact and scope of the new provision, the rationales
and content of Article 53a will be discussed. It will be examined to what extent German
copyright law allows for the traditional and evolving manifestations of document delivery.
Prior to the specific Article 53a, the legal permissibility of document delivery had been
subject to judicial rulings. As confirmed in case law, libraries had traditionally been assigned
a role to provide equal access for everyone, among others by enabling copying by users who
could not afford their own copying apparatus and by making copies on user request. 2168 As
stressed repeatedly, the library’s role in this regard was limited to technical assistance, and the
user had to give a concrete copying order.2169
Traditionally, the orders were delivered as hard copies. Only at the end of the 1990s, against
the background of advancing reproduction and dissemination technologies, the
Bundesgerichtshof accepted electronic transmission of copies by means of fax in the
Kopienversanddienst-case. The case centered on the service of the Technische
Informationsbibliothek Hannover (TIB) which allowed clients to select works via an online
catalog for transfer per mail or fax. As the court indicated, two questions were explicitly not
under consideration: whether the library involved saved magazine contributions electronically
for purposes of the document delivery service, and whether the library also made such works
publicly accessible for online retrieval.2170 Even so, the court noted that the impact of delivery
services had changed due to the increased access possibilities offered by technological
developments, but this did not alter the rationale of such services in fostering information
freedom as followed from the legislative history of Article 53.2171 The court found that
document delivery via mail and fax should be legally possible, but not without remuneration.
The outcome of the case thus depended on various factors, such as the expanded
dissemination options in the networked information environment.2172 According to Hoeren,
the court went beyond a static interpretation of Article 53: the ruling does not merely reflect
the situation when Article 53 was enacted, but also takes into account technological
developments in view of the objectives of the provision.2173 However, the court left open
whether its reasoning could be extended to online delivery.2174
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In the course of the 2000s, the German courts had the opportunity to address the practice of
digital document delivery. Subito, a non-profit document delivery service jointly operated by
libraries with the aim of providing an electronic information system, delivered requested
documents by mail, fax, e-mail, internet-download, or on the FTP server of the requesting
party, also internationally. Users could not permanently keep an electronically transferred
document, but had to print it and delete the corresponding file.2175 Subito has been typified as
a “rapid and affordable alternative” to the traditional interlibrary loan system when “migration
of the print world into the electronic world is not happening as quickly as forecast a few years
ago” and “many of the articles in demand are either unavailable in electronic form or
prohibitively expensive”.2176 The main question was whether Subito’s practices were lawful
without right holder permission. Whereas Subito contended that this was the case, German
publishers even accused the German government before the European Commission of having
implemented the Copyright Directive incorrectly. This complaint was rejected.2177 The case
itself was judged on the basis of Article 53 German Copyright Act, so a distinction had to be
made between the practices prior to and after the first round of implementation of the
Copyright Directive in 2003, when the provision was slightly amended.
Consequently, the Oberlandesgericht Munich stated that electronic delivery had been justified
as reproduction of small parts of individual articles for personal use under Article 53(2) first
sentence under 4(a). The provision in force until 2003 had not distinguished between modes
of reproduction, which therefore included digital uses, hence electronic delivery. As of 2003
however, two new requirements apply: the reproduction must be made on paper or a similar
medium, or for exclusively analog use. According to the Oberlandesgericht, electronic
delivery did not meet either of these requirements.2178 Gausling finds this reasoning
unconvincing, agreeing with the argument of the Landesgericht Munich in the first instance of
the case, which had explained that the electronic delivery of a graphic file leads to analog use.
Insofar as the electronic transmission functionally replaces the physical delivery, this view
empasizes the analog content, not the digital carrier. In this sense, a graphic file is denoted as
a “not yet printed fax”, meaning that the distinction between fax on the one hand and graphic
files via e-mail and FTP is not considered justified, since the result is similar.2179 Gausling
further indicates that, the judicial distinction between dissemination technologies
notwithstanding, a distinction does not always exist in practice, such as in the case of the
‘Fax2Mail’ technology which allows faxes to be received on a virtual fax number and
submitted to a predefined e-mail. The fax is sent to an intermediary computer, which forwards
the content as a graphic file by e-mail to the recipient. The distinction should then be made
between prints and graphic files on the one hand, and editable full text on the other, with the
last option enabling more intensive and not purely analogous use.2180 The entire exclusion
from Article 53 of electronic delivery other than fax does not cater to the public interest of
affordable access to information when the alternative to the potential monopoly prices of
commercial providers is lost. At the same time, an increase in the number of online
publications is expected due to technological developments, meaning that mail and fax will
become less important.2181 The appeal in the decision before the Bundesgerichtshof coincided
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with the second round of implementation of the Copyright Directive, which included a
specific exception for document delivery in Article 53a German Copyright Act.
Article 53a has been typified as a “rather controversial provision”.2182 Phrased as a permission
rather than a prohibition2183, it authorizes public libraries to reproduce and transmit individual
contributions on an individual request clearly indicating the article to be reproduced.2184 The
copy may be transmitted by post or facsimile – which includes paper copies of digital
works2185 – and, under stringent conditions, in other electronic form. As Kreutzer notes, copy
delivery services hardly use post and fax anymore, since email is quicker and more
comfortable for both users and service providers. Under Article 53a, digital delivery is
possible, but only in an extremely limited fashion.2186 As one of the underlying rationales, the
German legislator relied on the objective of Article 53 in serving the information needs of a
modern and technologically advancing nation such as Germany, which was still deemed
relevant. The practice to serve remote users thus got its own legal basis in Article 53a, since
the legislator aimed to “carefully transfer” the balance of interests as established with regard
to post and fax delivery to the digital environment.2187 The legislator indicated in principle not
to distinguish between different forms of transmission, meaning that users would first be able
to receive copies via post and fax, and, under conditions, in other electronic form insofar as
this functionally replaces the individual transmission in physical form. Article 53a was
expressly not positioned as an exception to the right of making available to the public. Thus,
though recognizing that technological developments currently enable the requesting user to
download from databases, this was not allowed unconditionally as it might constitute
competition with publishers’ own online offering given libraries’ lower fees.2188
Therefore, in view of the balance of stakeholder interests, Article 53a limits the permissibility
of “other forms” of electronic transmission via libraries. First, to prevent additional use and
misuse, such reproduction and transmission may only take the form of graphic files.2189 As a
result, full text search is not possible, contrary to user expectations in this regard.2190 Second,
in line with the objective of the exception to meet the needs of a modern knowledge society,
the use of requested works in other electronic form must be justified by the non-commercial
purposes of illustration for teaching or scientific research. The wording follows Article 5(3)(a)
Copyright Directive, since the legislator aimed to prevent a non-compliance procedure before
the European Commission. It has been suggested that the exception consequently does not
cover ‘mere’ private copies in the sense of Article 53(1) German Copyright Act.2191 Copying
for entertainment uses is not privileged either.2192
Third, even the library transmission of graphic files is not allowed if publishers have their
own digital document delivery service: Article 53a determines that the exception only applies
if publishers do not offer the requested works electronically themselves on the basis of
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contracts.2193 This construction has been denoted as the principle of ‘right holder first’.2194
According to Gausling, it restricts the potential of electronic document delivery for the
knowledge society too severely, since graphic files would merely replace the sending in
physical form.2195
Two slight mitigations of this publishers’ privilege2196 are the following. First, access to the
contributions or small parts of a work must be “offensichtlich” for the public. It means that
publishers’ offer must be obvious. For instance, it can be listed in a database which is
centrally administered on the basis of an agreement between libraries and publishers. This
criterion intends to meet library concerns that it would be hardly possible to exhaustively
verify the existence of online publishers’ offer and thus to reliably decide on the admissibility
of their own document delivery.2197 Scholarly criticism is that a case-by-case assessment is
required and that publishers can decide unilaterally about access. 2198 Second, the publishers’
offer must be made available subject to reasonable conditions. As a result, users cannot be
obliged to obtain entire works if they only need an individual contribution. Access costs may
not be disproportionate either.2199 Yet, according to Kreutzer, it is not clear what is considered
‘appropriate’ in this context.2200 The legislator provided some examples, but admittedly, they
do not clarify what is considered as disproportionate costs. In sum, publishers’ electronic
document supply initially takes precedence over library services, but not without certain
obligations.
If the obligations of an obvious publisher offer on reasonable conditions are not met, and
libraries may thus reproduce and transmit copies under Article 53a, authors have a
remuneration claim regarding both acts. Prior to legislative action, this claim was recognized
in case law, by accepting an analogous application of, among others, remuneration via a
collecting society for the use of works in library lending under Article 27. That recognition
got a legal basis in Article 53a(2).2201 It reflects the central consideration in German copyright
law to let authors share in the economic benefits of the use of their works.2202
By contrast, a requirement missing in Article 53a is the obligation that works from the
library’s collection must be used. Implicitly, such a criterion could potentially be read into the
legislative explanation to Article 53a, which indicates that libraries should be able to transmit
copies, since it would otherwise not be worthwhile to compile and maintain a ‘comprehensive
collection’ for use on-site by a relatively limited group of users only.2203 Scholars, however,
point at other library exceptions in the German Copyright Act, such as Article 52b, which
explicitly prescribes the involvement of works from the library’s collection. From this, they
gather that the absence of the collection-condition in Article 53a means that libraries can use
other works as well, for instance works received via interlibrary lending. 2204 At the same time,
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Article 53a cannot be relied on to justify electronic interlibrary lending between libraries,
since the necessary individual request by a user privileged under Article 53 is missing.2205
The introduction of Article 53a overhauled the Subito-case.2206 As a result, it has been argued
that the case does not have “much relevance for future practice”, and that “most of the court
findings are obsolete now”.2207 According to Talke, the case could still have significance for
the future of document delivery if the Bundesgerichtshof had decided to ask preliminary
questions on whether the Copyright Directive allows for this practice.2208
However, the case was settled in 2008. The agreement that was reached between Subito and
publisher and booksellers associations functions as a model agreement to regulate electronic
document delivery. Mueller observes that the “Rahmenvertrag” constitutes additional
requirements which had been declined expressly by the German legislator in the course of
drafting Article 53a.2209 For instance, the agreement focuses on analog fax, hence ignores the
fact that the legislator had allowed for various variants of fax. This contractual restriction
hinders the development of modern information technologies in libraries.2210 In addition,
under the agreement, libraries are obliged to impose digital rights management on the works
which limits the amount of possible printouts and screen displays. They must collect and
supply usage data to publishers. Mueller also criticizes the remuneration system of the Subitoagreement: contrary to Article 53a, which arranges for a collection society to distribute the
received remuneration among authors and publishers, the Subito-system yields a remuneration
for the publisher for each copy delivery, while author payment is not mentioned.2211 Notably,
the agreement does not apply to interlibrary loan and use insofar as this is covered by a
statutory exception. It leads to the conclusion that libraries involved in Subito can, outside this
context, still rely on Article 53a for analog and digital copy transmission, meaning that the
possibilities and limits of such delivery are governed by law rather than private agreement.
Consequently, Mueller wonders why there is an agreement where the law grants freedom of
action.2212 The agreement was updated in 2016 with a simplified format and the possibility to
transmit copies from electronic sources, provided that these belong to the collections of the
Subito member-library.2213
The document delivery provision just explained has changed due to the German copyright
reform, although this practice is, in conjunction with the new Article 60h, still conditional on
right holder remuneration. In some ways, the scope of Article 53a is extended in Article
60e(5), which provides that “[i]n response to individual orders, libraries may for noncommercial purposes transmit reproductions of up to 10 percent of a published work to users,
as well as reproductions of individual articles that have appeared in newspapers and
periodicals”. For instance, Article 60e(5) is formulated in a technology-neutral fashion, thus
lacking the previous distinction between the permitted post and fax transmissions and the
restricted other forms of electronic delivery. According to the legislator, delivery per e-mail to
individual users for non-commercial purposes is thus possible.2214 In addition, publishers’
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digital offering is no longer given initial precedence over library services, so the exception
also applies if publishers offer document delivery services. The dbv calls it ‘logical’ to drop
the publishers’ precedence since, arguably, the commercial offer has hardly been developed
since the time Article 53a was enacted.2215 Yet, as the legislator indicates, when libraries
decide to conclude contracts with publishers which solely concern document delivery, these
acts are governed by the contract only.2216 This follows from Article 60g(2), which singles out
document delivery from the newly established rule that exceptions, including those for
libraries, take precedence over contracts which harm the legislative permissions. The
Bundesrat suggested that Article 60g(2) should regard electronic document delivery, where it
now simply speaks of “Versand”, since this would better correspond to the legal situation of
Article 53a as well as to the fact that the other subjects of the provision also concern
electronic issues.2217 The Bundesregierung however rejected this proposal, contending that it
is not useful to distinguish between the various technical forms of copy delivery.2218
Article 60e(5) does not only extend the document delivery exception, but is also more limited
in scope in some respects. For instance, as Steinhauer observes, the wording of the exception
suggests that all document delivery may only serve non-commercial purposes, while this
restriction in Article 53a pertained to transmissions in ‘other electronic form’ only. He
indicates that delivery per post and fax should remain possible for all users. The same should
apply to works which have been published in electronic form.2219 Probably, the phrasing of
Article 60(5) is the reason that another requirement has not returned in the legislative text,
namely the condition that the person placing the order must be able to rely on Article 53,
regulating private and other personal use for non-commercial purposes. With regard to the
non-commercial condition, the dbv observes that many information in libraries is not
commercially available, meaning that, in these cases, commercial users would have no
possibility to procure certain information of importance to them. Therefore, the Deutscher
Bibliotheksverband agrees that document delivery for commercial purposes should be
possible, but conditional on ‘additional hurdles’, such as delivery per post and fax only.2220
In addition to extending or limiting the previous document delivery exception, Article 60e(5)
concretizes its application in other respects. The notion of ‘small parts’ has for example been
made explicit as ten percent. As will be discussed in Chapter 4, this criterion has been
criticized by scholars and the library sector.
Conclusion
This section measured the third form of access, copying, against the traditional and evolving
characteristics identified in the framework. Copying was one of the first library activities
which raised German copyright attention. The previous discussion shows that current
copyright law facilitates analog and digital copying by both users and libraries on their behalf
to some extent. Hence, German copyright law confirms both sides of the framework.
First, the analysis revealed that users can rely on the general private copying exception for
making single analog and digital copies on any medium. Case law on copy shops was found
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to imply that libraries, which do not copy themselves, nevertheless have the responsibility to
take appropriate measures to reduce the risk of unauthorized copying. The detailed and
complex Article 53 German Copyright Act, which is conditional on remuneration, remains
largely intact in the 2017 update, but the regime for ‘other personal users’, is slightly changed
and transferred to Article 60c(1)-(3) German Copyright Act. Due to a lack of details on the
permitted format, digital reproductions are still allowed, but the permitted amount to be
copied for users’ own scientific research is now expressly stated: 75 percent of a work. The
legislator’s aim was to enhance clarity.
Second, it was shown that digital copying by libraries on user request used to be more
complex. As a German particularity in the implementation of the Copyright Directive, the
legislator provided for a separate provision on document delivery in Article 53a German
Copyright Act. In previous case law, electronic transmission of copies to users by means of
fax was accepted given the rationales of information freedom, which were still deemed valid
despite the increased impact on right holder interests. This is reflected in Article 53a, subject
to remuneration. Other forms of electronic transmission are only allowed under strict
conditions: remote users may be served digitally only when this functionally replaces the
individual transmission in physical form, so takes the format of a graphic file. Further,
libraries may only offer this service if publishers do not have their own digital document
delivery service under reasonable conditions.
The conditions have slightly changed in Article 60e(5). Here, too, quantitative criteria have
been introduced, meaning that up to ten percent of a published work may be transmitted to
users, as well as individual newspaper and periodical articles. The provision is phrased in a
technology-neutral way, thus encompassing both traditional and evolving forms of
transmission without the previous precedence of publishers’ digital offering. However, library
and publisher contracts which solely concern document delivery prevail.
5.4.3.3 Conclusion
Concluding the framework-based analysis, this section examined to what extent German
copyright law facilitates the library’s preservation and access functions. For all functions, it
was established that their evolving execution by libraries has been recognized in legislative
history. The concrete legislative space in the relevant provisions, however, turned out to differ
for each function. This justifies the conclusion that German copyright law does not always
permit the digital component of library functions, instead focusing on the physical
manifestation.
For instance, both prior to and after the Rental and Lending Rights Directive, German
copyright law solely enables lending physical exemplars of works without prior permission
but against payment. Digital lending accordingly requires permission. Further up the spectrum
towards the evolving end is consultation, namely via terminals in the library buildings.
Though digital consultation is confined to on-the-spot access, libraries can at least provide to
access their digital holdings in conformity with the Copyright Directive. Preservation in turn,
which could be based on the general archiving exception as part of the personal copying
provision, was also allowed in digital format provided that this served the public interest. And
with the 2017 copyright reform, the German Copyright Act comes to specify that libraries
may reproduce for preservation purposes, to the amount and with the technical changes
necessary for this purpose. It indicates that preservation is allowed in any format, from
traditional to evolving. Lastly, copying by libraries on user request was formerly governed by
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a specific document delivery exception which will be retained in amended form in the new
library privilege. Electronic document delivery by libraries used to be possible only when
publishers themselves did not have an obvious offer for such a service themselves, on
reasonable conditions. This ‘publisher’s privilege’ has been deleted.
5.5 Conclusion
This case study outlined the position of libraries under German copyright law, both from a
historical and from a current perspective, since discussions on the proper legal treatment of
libraries and their activities are not new. The previous debates on growing lending numbers,
reprography and the impact of the information society raised similar questions on how to
balance the interests involved.
Conclusions stemming from the framework-based analysis, which was central to this section,
are the following. First, with regard to the library’s ‘institutional organization’, it was shown
that German copyright law typifies ‘libraries’ in terms that are not determinant for a
traditional or evolving view. Some raise traditional connotations, such as the conventional
notion of “Bücherei”. The same can be said of “Einrichtung”, “Institution” and “öffentlich
zugänglich”: publicly accessible establishments or institutions have the connotation of a
physical building. Yet, on closer inspection, it was found that their meaning must be deduced
from the context in which they appear. For instance, ‘institution’ turned out to be a generic
term that can be interpreted broadly, thus encompassing less conventional collections as well.
In addition, the discussion revealed that German copyright law values libraries for certain
foundational characteristics, such as their ‘suitable’ character, ‘presence’ and structured mode
of operation. These characteristics recurred in the justification of a privileged position for
libraries, and, according to the framework, apply to traditional as well as evolving libraries.
Second, German copyright law has linked libraries to cultural and educational purposes since
the first rules on reprography and lending. Alongside their tasks in the public interest, it was
found that the mission and task are, under copyright law, deemed to apply in the digital
domain as well. Therefore, especially in light of new technologies with which users must be
familiarized, a role is seen for libraries, which again contributes to the rationales for the
library exceptions in German copyright law. Notably, it has been observed that the underlying
rationales of an exception, which are connected to the library’s purpose, have the potential to
become a delineation principle in the library privilege instead of the focus on the analog
character of functions.2221 This is an observation to keep in mind for the principles for the
future library privilege, especially since the question remains whether the current library
provisions cater sufficiently to the evolving performance of the library functions.
Third, with regard to the functions operationalizing the library’s purpose, German copyright
law still reflected a focus on the physical dimension. It was concluded that the digital
component of each function is currently permitted to varying degrees. Only lending is
confined to tangible exemplars. With the EU copyright reform still pending, the German
copyright legislator was found to have taken modernization efforts on its own. It implies that
implementation of the exceptions of the Copyright Directive can lead to different designs,
such as adapting existing provisions, introducing new exceptions scattered over different
provisions, or, as is the case now, establishing one single library provision. The German
legislator is however still bound to certain limiting concepts, such as ‘premises’ and
2221
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‘terminals’, which have indeed recurred. Further, the goals of simplicity and flexibility are
laudable. But there still does not seem to be a general solution for online access.
In conclusion therefore, this case study reveals a number of German particularities that are
useful in shaping the principles for the library privilege for the digital networked
environment.
6. The Netherlands
6.1 Introduction
Halfway 2015, the City Archive of Rotterdam closed down its public digital image bank
which was accessible online and managed as a public service of the municipality.2222 The
reasons to remove 120.000 historical images were copyright-related: the archive had been
sued by the author’s rights organization for visual creators in The Netherlands, Pictoright,
after attempts to reach a financial agreement on online access had failed. Before the court,
Pictoright put forward that placing works online without prior authorization infringed the
exclusive rights of the right holders it represents. The City Archive argued that it acted to
fulfill a digitization duty imposed by the government. The making available and reproduction
via the online image bank served a public task, not a commercial interest of the archive itself.
Infringements would result from incidental failures in the difficult task of finding right
holders of certain works. According to the City Archive, the fundamental right of freedom of
information should in this case be included in balancing the interests involved.
Although the court noted that the City Archive had digitized its materials – ranging from
images, newspapers and maps to film- and audio recordings – on the basis of a statutory
obligation, it let the authors’ exclusive rights prevail, indicating that infringements should be
prevented where possible. In its intermediate ruling, the court did not see space for an
additional balancing of interests next to the closed system of exceptions.2223 In the actual
judgment, this balancing did not change the outcome as the archive had failed to put forward
specific circumstances indicating that the right to freedom of information would be harmed
too much if Pictoright’s claims were granted.2224 On the other hand, from the remarks by the
Appeal Court it can be deduced that the right to freedom of expression is relevant to the
archive’s access function, an observation which can be extended to library practice. Clearly,
this balancing of interests can lead to different outcomes: where the lower court agreed with
the authors’ rights organization, the Court of Appeal found that a prohibition for future
infringements was reasonable, but mitigated the ruling by not imposing damages in the case
of non-compliance, since there was seen no actual threat that the City Archive would infringe
the exclusive right more than on a minimal scale. Taking the image bank online would
furthermore lead to an undesirable chilling effect.2225 This is confirmed by the fact that the
archive only put back works online in stages, for instance those definitely free of rights.2226
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The issues touched on recur in this case study, as they are illustrative of the interplay between
copyright law and libraries as well, signaling the library exceptions in the Dutch Copyright
Act form a potential barrier to online access.2227 First, therefore, the development of the
interplay between copyright law and libraries (6.2) provides background for its current
expression in Dutch copyright law. A brief outline of the relevant exceptions in force (6.3) is
followed by a more detailed, framework-based analysis of the position of libraries and their
functions under Dutch copyright law. The traditional and evolving library characteristics of
institutional organization, purpose, and functions are the backdrop for assessing Dutch
copyright law and its rationales (6.4). All analyses are informed by legislative history, the
exceptions in force, case law, scholarly views and reports. Section 6.5 concludes.
6.2 Historical rationales behind the library privilege’s development in The Netherlands
A number of central issues have shaped the interplay between Dutch copyright law and
libraries: lending, reprography and the emergence of the digital networked information
environment. These topics either preceded or advanced in parallel with relevant events at the
EU level or in neighboring countries such as Germany. The EU repeatedly referred to these
national initiatives.2228 Despite this mutual influence, the focus below lies on the national
details and the eventual need to bring Dutch copyright law in conformity with the relevant EU
directives issued from the 1990s onwards, notably the Rental and Lending Rights Directive
and the Copyright Directive.
a. Lending: from exhaustion and via administrative arrangements to a legal basis
The first central issue is lending, which initially lacked a separate basis in Dutch copyright
law. Instead, library lending was permitted due to the exhaustion doctrine, which was first
recognized in case law in the 1950s.2229 It signified that further distribution of works, such as
via libraries, was permitted once copies were put on the market by the right holders. Yet,
Dutch authors wished to be remunerated for the use of their works by libraries. In 1970, they
managed to generate political attention for their demand. As a result, and despite the
exhaustion principle, lending became regulated by an experimental, administrative
arrangement from 1971-1982: each year, a reserved amount of money was transferred from
the budget of the then Ministry of Culture, Recreation and Welfare to the Dutch Literary
Fund. The fund would distribute the money to Dutch authors of fiction to compensate them
for the use of their works by public libraries, which kept the work at the disposal of the
public.2230 Since the administrative arrangement did not have the character of a statutory
secured right, Spoor argued that it was not an alternative for a true lending right.2231
As lending numbers increased due to government policies aimed at fostering broad access to
cultural works, Dutch authors kept pursuing a legal basis for a public lending right. When that
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basis was eventually realized, it was outside copyright law. The Dutch legislator was not in
favor of a copyright based solution for various reasons. For instance, foreign authors would
have to be granted the same rights as national authors, meaning that a relatively small fund
had to be shared by many. Moreover, remuneration was regarded as a complement of library
regulation rather than as a separate piece of copyright law. This standpoint was manifested by
bringing the governance of the public library system under the Welfare Act 1987, including
provisions on compensation for library lending.2232 This regulation reflected the government’s
furtherance of the public library system while safeguarding authors’ interests, given authors’
contribution to a high quality offer of literary works.2233 The ambivalent character of the
lending regulation under the Welfare Act was criticized for containing both copyright and
cultural policy elements.2234 Furthermore, after a few years, an evaluation of the Welfare Act
revealed that the lending remuneration schedule did not meet the expectations as an
instrument for specific cultural policy.2235 At this stage, the legislator investigated the
feasibility of true copyright-based – instead of copyright-like – lending legislation, an effort
which ultimately had to be attuned to the initiatives at the EU level.2236
b. Regulating reprography
The second central issue is the regulation of reprography. Prior to the Dutch Copyright Act of
1912, copyright law only covered reproduction via a ‘printing process’, something individual
users were not capable of. The copyright legislator saw no need to expressly regulate private
copying. When the Dutch Copyright Act of 1912 came to apply to every form of reproduction
however, the legislator decided to allow a limited amount of copying for ‘the sole purpose’ of
private practice, study or use.2237 The Dutch provisions were inspired by the German
Copyright Acts of 1901 and 1907: no payment was required for such copying. Private copying
was mostly done by hand or type writer, uses which were regarded as insignificant and labor
intensive. Since no threat to commercial printing practices was to be expected, this legislative
choice was uncontroversial, as demonstrated by the lack of discussion in parliament and legal
literature.2238 The undisputed status of private copying would however change by the
upcoming and “widespread use of photocopiers” in the second half of the 20th century, when
photocopying for private purposes by members of the public was frequently done in libraries
by means of xerography.2239 Again, as a result of technological developments in the means of
reproduction, the options for accessibility and availability of copyrighted works would
increase, hence the legal acceptability and treatment needed to be reassessed.
By 1972, the Dutch legislator recognized copying on demand by libraries as a new, but
widespread phenomenon.2240 Due to advances in copying equipment, photocopiers enabled
the quick and cheap production of good quality copies, so that library copying practices had
really gained momentum.2241 The legislator indicated that the private copying provision of the
Copyright Act of 1912 had been enacted in completely different circumstances when
mechanical reproduction possibilities were still fairly limited, whereas photocopying would
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keep further advancing. Therefore, the legislator found it desirable to adapt the relevant
copyright provision to the technological reality as manifested, among others, in library
practice, and to set limits to that practice to prevent the erosion of copyright law. 2242 As the
existing rules were deemed unsuitable to cope with the new realities, private copying was
subjected to additional conditions depending on the work involved: for instance, the 1972
copyright revision determined that only ‘small parts’ of written works could in principle be
reproduced. Copying writings on request was explicitly allowed. These changes in Dutch
copyright regulation were, on the one hand, once more inspired by the German Copyright Act
of 1965; on the other, they followed the discussions on the potential impact of photocopying
on copyright and the publishing industry, which considered photocopying as “a threat to its
very existence”.2243 Additional copying by libraries and other institutions serving the general
interest became regulated by the separate Reprography Regulation (1974), based on the
private copying provisions.2244 Extended copying competences allowed among others copying
against payment for internal uses and for lending a copy instead of the original work
requested by a user, hence facilitated the fulfillment of the library’s task.2245 The Reprography
Regulation applied to reproduction by photocopying machines only. It has been argued that
this regulation followed the legislator’s intention to balance the interests of easy access to, and
exploitation of copyrighted works. But its feasibility in practice was eventually questioned,
especially with regard to the collection and repartition of the remunerations.2246
c. Implementing the Rental and Lending Rights Directive and the Copyright Directive
The third central issue in the development of the library privilege in Dutch copyright is
connected to the impact of increased usage possibilities of copyrighted works in the 1990s, as
among others resulting from growing lending numbers and the rise of digital technologies, on
the creation and dissemination of information.
In the field of lending, national efforts to establish a true copyright regime for public lending
coincided with the implementation of the Rental and Lending Rights Directive in 1995.2247 As
a result, lending became an exclusive right: it was explicitly listed as a variant of the broad
right of “openbaarmaken” in Article 12 Dutch Copyright Act, which non-limitatively lists acts
of communication to the public.2248 The Dutch system of two ‘umbrella’ exclusive rights
could thus be retained – next to communication to the public also reproduction. Still, this
choice of the Dutch legislator may not lead to another meaning of ‘lending’, which must be
interpreted in conformity with the directive.2249 Member States however may choose to treat
the lending right as a fictional right, namely by using the derogation possibility which turns it
into a remuneration right. The Dutch legislator has used this possibility.2250 Details on the
rationales of this choice as well as the content and scope of the derogation are discussed in the
functional assessment, which will show that previous debates on the position of new media,
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information carriers and data transmission under the lending regime are of relevance for the
current discussions on the proper treatment of e-lending.
In addition, also in The Netherlands, copyright law had to respond continuously to further
technological advances in the information society. At the end of the 1990s, national copyright
law changed again due to the European harmonization efforts and the adoption of the
Copyright Directive in 2001. In anticipation of its implementation, various reports studied the
implications of the proposed directive. Among others, they addressed a reconsideration of
copyright exceptions concerning their applicability to new media2251 and in the digital
domain.2252 The studies found that existing exceptions should not simply be extended to the
internet: their applicability should depend on the exceptions’ rationales and underlying values.
Especially exceptions aimed at protecting fundamental values and general interests, such as
the right to freedom of expression and information gathering, could according to the reports
be expanded to new media. The reports did however not consider library exceptions to be of
that category: the rationales of the rules governing lending and copying on user request were
connected to public interest and social rights arguments as well as to cultural and policy
considerations, meaning that the rationales were not deemed ‘fundamental’ enough to
automatically justify application to the digital realities. Instead, it was found that the
consequences of the library exceptions had to be critically examined to prevent these
exceptions from becoming too far reaching.2253 In this respect, it is interesting to note that the
Dutch response to the EU’s Green Paper on ‘Copyright in the Knowledge Economy’ at a later
stage indicated to believe that library exceptions have a ‘constitutional character’.2254 It proves
that the rationales underlying the library privilege can be appreciated differently.
At the time of the Copyright Directive’s implementation– the new provisions would
eventually come into force in 2004 – digitization of cultural heritage was a priority issue on
the Dutch policy agenda also beyond the implementation. For instance, in his letter on this
topic, the State Secretary of Education, Culture and Science valued the contribution of
digitization to democratization of cultural information and knowledge at Dutch heritage
institutions because of the increased accessibility, findability and usability of the materials in
the knowledge infrastructure.2255 The State Secretary further indicated a potential
governmental task to support the digitization process, among others by developing a culturalpolitical vision on copyright. He called copyright important for the access and use of digital
heritage, since heritage institutions in principle strive for the widest freedom of use to utilize
the opportunities for use and distribution optimally. He wrote that attention for the rights
involved was essential if digitization would lead to new forms of exploitation and intensified
use.2256 Although the State Secretary did not address the potential consequences of this view
for the implementation of the Copyright Directive, it should be noted that the Dutch legislator
ultimately decided to implement the two library exceptions from the directive given the
perceived importance of digital technologies for their core tasks of access and
preservation.2257 Just prior to the implementation, Krikke had argued that traditional freedoms
such as on-site consultation and unlocking information were at risk in the digital domain due
to expanding exclusive rights and decreasing possibilities for exceptions.2258 The newly
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articulated library exceptions seem to mitigate this observation at first sight, but, as the
analysis will demonstrate, their usefulness for the digital domain is uncertain.
6.3 Current relevant provisions in Dutch Copyright Act
The issues to which the legislator had to respond in the sphere of copyright law and libraries
still feature in the exceptions in force, which are specific provisions with regard to
reprography, lending, and access and preservation in the information society. They govern
both analog and digital uses and are listed in Annex I. Below, a selection is briefly described
in order to familiarize the reader with the Dutch library privilege.
The first exception to be mentioned stems from the Reprography Regulation. This eldest
library exception, introduced in 1974, has remained largely the same over the years regarding
the privileged actors and acts. Though formally outside the Dutch Copyright Act, the
regulation is based on the general Article 16h on reprographic copying for professional
instead of private copying. It privileges libraries in fulfilment of their public service task in
the sense that they may make copies for certain purposes, and against payment.
By contrast, lending, which used to be regulated by administrative arrangements, would
eventually end up in Article 15c of the Dutch Copyright Act as a true exclusive right due to
the implementation of the Rental and Lending Rights Directive in 1995. As indicated, this is
however only a fictional right as the Dutch legislator decided to derogate from the exclusive
character and making it a remuneration right instead. It means that right holders cannot exert
their exclusive right as long as they are remunerated or the library’s lending activities.
Resulting from the implementation of another directive in 2004, the Copyright Directive, are
two exceptions for access and preservation in the information society. These are not
conditional on remuneration, though the EU-legislator left Member States space to impose
this requirement. With regard to access, Article 15h contains conditions for onsite access to
protected subject matter. A detailed provision for preservation om Article 16n, in addition,
sets forth that reproduction for restoration and retention purposes is under certain conditions
allowed.
Most recently, in 2013, the Orphan Works Directive led to exceptions in Articles 16o-17 of
the Dutch Copyright Act. They regulate the situation heritage institutions including libraries
want to digitize works of which the right holder is unknown or unfindable. Under conditions,
libraries may now reproduce and make available such works, including digitally.
Lastly, though this brief overview demonstrates that Dutch copyright law has the potential to
enable various access-related library functions, it should be noted that the effectiveness of
exceptions in practice depends not only on the conditions imposed, but also on their
contractual overridability. Yet, the Dutch legislator has mainly left the interpretation of the
relevant provision (Article 29a Dutch Copyright Act) to the courts.2259 Moreover,
technological protection measures influence the scope of the exceptions in the digital domain:
only with regard to some provisions, right holders must secure that beneficiaries can employ
an exception (Article 29b). Of the library exceptions, solely Article 16n is mentioned, as are
the general Articles 16b and 16c on copying for private use.
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Now that the current relevant exceptions in Dutch copyright law have been introduced, the
analysis continues with copyright’s perception of libraries as expressed in law, legislative
history and case law, complemented by scholarly views.
6.4 Assessment: libraries’ institutional organization, purpose and functions from a Dutch
copyright perspective
This section assesses the position and characterization of libraries under Dutch copyright law.
To that end, the framework-based analysis measures the law against the traditional and
evolving library characteristics of ‘institutional organization’ (6.4.1), ‘purpose’ (6.4.2) and
‘functions’ (6.4.3). The text of the current provisions is taken as a starting point, informed by
their legislative histories where these reveal the legislator’s objectives; case law on the
interpretation of the concepts involved (see Annex II); and scholarly opinions. Despite the
influence of EU harmonization with regard to the library exceptions, the analysis focuses on
national particularities as the domestic legislator must operate within the boundaries of the
relevant directives. It will further be demonstrated that Dutch copyright law does not always
define libraries, but typifies them for purposes of the privilege. It raises the question to what
extent flexibility exists to encompass the developing concept.
6.4.1 The characterization of ‘libraries’ under Dutch copyright law: institutional
organization
The first characteristic is ‘institutional organization’. ‘Institution’ can refer literally to an
establishment or place in a traditional sense, or have a broader meaning. As Beunen,
copyright lawyer of the Dutch Royal Library, observes, the term ‘library’ usually evokes the
image of a not-for profit, publicly accessible storehouse for books, established to serve the
public interest and intended to offer a public as large as possible access to the collection.2260
Following the analysis below, such characteristics surface in Dutch copyright law. Yet,
alternatively, ‘institution’ denotes an established structure in society more broadly or
foundationally, meaning that its place need not be fixed. Rather, it must be structured, so that
the library’s digital dimension is also covered. Some of the characteristics just mentioned
might cover this interpretation as well. According to Visser, people expect the “library
without walls” to enable everyone to read everything remotely, but he observes that copyright
law likely raises barriers.2261 Lastly, other components which concretize ‘institutional
organization’ are the presence of a collection, or acting as a gateway to digital content; and
user assistance by staff or a shift to a higher degree of user interactivity. To what extent are
the traditional or evolving sides of the characteristics visible in Dutch copyright law?
6.4.1.1 Physical location versus access beyond fixed location
Regardomg the perception of libraries, Dutch copyright law contains both classifications
which do not preclude an evolving interpretation beforehand, such as “instellingen”
(institutions, establishments) and “voor het publiek toegankelijk” (publicly accessible), and
features which at first sight seem to hint at a classic view on libraries as brick-and-mortar
places yet can nevertheless encompass a broader structural infrastructure, such as ‘terminals’,
a notion which derives from the EU acquis.
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“Instellingen”
Both prior to and after the implementation of the Rental and Lending Rights Directive and the
Copyright Directive, Dutch copyright law has explicitly denoted libraries as “instellingen”
(institutions, establishments) at various occasions, or implicitly understood them to be part of
this generic term. This section assesses to what extent this notion confirms the traditional or
evolving end of the framework. Due to its generic meaning, the interpretation of the notion of
“instellingen” itself is not frequently addressed separately and therefore is not illustrative per
se for either a traditional or an evolving understanding of libraries. Rather, its meaning must
often be gathered from the context in which it is used.
Indeed, prior to the directives, the only copyright regulation which specifically addressed
libraries, the Reprography Regulation of 1974, understood libraries to be part of “in het
algemeen belang werkzame instellingen”, or institutions operating in the general interest. The
term ‘institution’ was not separately defined, but libraries were. The privileged activities are
illustrative. Reprographic copying for various purposes in the sphere of lending likely
involved physical copies to be manufactured at the institution. This hints at a traditional
understanding of the library’s institutional organization given the conventional interpretation
of reprography as an analog, paper-to-paper process which excludes all forms of copying
electronic information2262; and lending, which is regarded to center around users picking up
at the library’s physical location.2263 Therefore, it can be concluded that the term ‘institution’
in the Reprography Regulation referred to a centrally located physical infrastructure where the
statutorily permitted tangible reproductions were made.
As the reference to “instellingen” in the Dutch library privilege in force is a translation of the
EU privilege’s “institutions” and “establishments”, the discussion of these terms in the EU
case study is relevant for the prevailing interpretation. Again, the context is telling for the
understanding of ‘institution’ in the implementation of the Rental and Lending Rights
Directive in 1995 and the Copyright Directive in 2004. For instance, in line with the former
directive, the Dutch phrasing of the exclusive lending right and the definition of ‘lending’ do
not explicitly target libraries, but certain “instellingen” or institutions (Article 12(1)(3) and
12(3) Dutch Copyright Act). As explained, the text of the directive ultimately did not define
which institutions were meant, but the legislative process reveals that public libraries were
envisaged as the most prominent examples of lending institutions. The perceived lack of
necessity to specify which institutions were referred to indicates that libraries in the traditional
sense were envisaged. The same can thus be assumed for the Dutch counterparts of the
relevant provisions, which however designate certain types of libraries as exempted from the
payment obligation in Article 15c: libraries of educational and research institutions and the
Royal Library. It confirms that libraries are covered by the generic notion of ‘institution’.
With the term ‘institution’, Dutch copyright law thus denotes the beneficiaries of the library
privilege. This observation does not only hold true for the lending provisions, but also for the
exceptions stemming from the Copyright Directive. This directive mentions, among others,
“openbare instellingen zoals bibliotheken” (public institutions such as libraries, Recital 34)
and “bepaalde instellingen” (certain establishments, Recital 40). Articles 15h and 16n of the
Dutch Copyright Act indeed target “institutions” including libraries. Since the EU case study
indicated that this directive borrowed the beneficiaries from the Rental and Lending Rights
Directive, the conclusion that the notion of ‘institution’ is a generic and broad notion also
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applies here. Also, both the Copyright Directive and the implementation contain variations of
the term, namely ‘publicly accessible libraries’ instead of ‘publicly accessible institutions’.
The explanatory memorandum to the implementation of the Copyright Directive furthermore
qualifies libraries as “institutionele gebruikers” or institutional users of copyrighted
content,2264 noting that a high level of author protection at the same time necessitates a
balanced system of exceptions for certain users, including libraries. For, as the legislator
explained, the position of libraries was affected by copyright’s response to new
technologies.2265 The question is how this qualification relates to the assessment framework:
are libraries seen as users in both the physical and the digital domain, meaning that the term
‘institution’ is used in the sense of both a traditional and an evolving infrastructure? Given the
observation that the implementation was deemed to fit the international regulatory framework
of copyright, and notably the application of those rules to the digital domain, it seems
plausible that the Dutch copyright legislator acknowledges libraries as evolving institutions.
In addition to the traditionally oriented pointers regarding ‘institution’ raised so far and the
acknowledgement that it is a general term, Dutch copyright law indeed contains signs that the
notion can be understood in a broader fashion as well. For instance, both elements are visible
in a case on the scope of ‘lending’ and the derogation possibility in 2002. The case, which
centered on lending multimedia works by public libraries, referred to libraries as ‘public
institutions which are governmentally subsidized’. The court noted that the phrase of ‘publicly
accessible institutions’ in the statutory definition of lending also encompassed ‘the public
library’.2266 On the one hand, by referring to this age-old institution, the reference could either
connote a traditional understanding of the library as a physical building, or regard libraries as
established structures in society in a more fundamental sense. On the other, the court’s
observation and the assessment of the scope of the term institution in this context calls to
mind the discussion of ‘institution’ in the EU case study, where it was found that the generic
notion can encompass conventional libraries but also broader types of collections. This
interpretation of evolving beneficiaries of the exception equally applies at the Dutch level.
Other indications for an evolving understanding of stem from recent developments in the
copyright arena. In the implementation of the Orphan Works Directive in 2013, libraries are
referred to as “organisaties” or organisations instead of institutions, but in my view, the digital
dimension of institutional organization is recognized given the objectives of the regulation. As
the explanatory memorandum indicates, the relevant provisions target partly the same
beneficiaries as Article 5(2)(c) Copyright Directive, on which Article 16n is based. For an
delineation of the scope of beneficiaries, the legislator refers to that implementation.2267 Given
the context of the orphan works regulation, it can in addition to the previous analysis be
observed that the structural infrastructure of libraries in the digital domain is recognized, since
the privileged institutions are permitted to digitize and make accessible online orphan
works.2268 Thus, access beyond a fixed location is allowed, which confirms an evolving view
of the library’s institutional organization. As the orphan works regulation is aimed at
increasing libraries’ visibility online, the context shapes the perception of the institutions.
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Regarding case law, the test case on e-lending is noteworthy. Again, the scope of the lending
regime was subject to interpretation. The Dutch court mentioned “instellingen” in a context
which underlined that the institutions currently operate via internet as well to make available
e-books.2269 Here, too, the recent library practice of e-lending proves that libraries do no
longer work solely as fixed locations, but also via a networked infrastructure, meaning that
both ends of the framework are represented in this case. The question is however whether
current copyright law leaves space for this broader judicial recognition. Similarly, it is
questionable to what extent a copyright focus on the library’s buildings meets existing
practice. The scope of Article 15h Dutch Copyright Act for instance is limited to these
institutions’ buildings. By focusing on an institution’s physical surroundings, Dutch copyright
law seems to take a traditional view on libraries as institutions, but, as will be detailed as a
separate characteristic later in this section, the same exception also offers an entrance to the
library’s digital infrastructure since access in the buildings may take place via terminals.
Thus, within the library’s physical surroundings, a link is made with the digital environment.
The section first turns to a further qualification of institutions: their public accessibility.
“Voor het publiek toegankelijk”
The second phrase to illustrate the perception of the library’s locality under Dutch copyright
law is that library institutions are often qualified as “voor het publiek toegankelijk” or
publicly accessible, either implicitly or explicitly. This phrase further concretizes the
‘institutional organization’ characteristic by asking which libraries are publicly accessible
from a Dutch copyright perspective, how the public that must have access is defined, how
accessible the library must be and thus, to what extent the phrase relates to access to a fixed
place only or also envisages digital accessibility to the library’s infrastructure.
A logical starting point is to examine which libraries are regarded as ‘public’ under Dutch
copyright law. In line with the objective of the Rental and Lending Rights Directive, in which
the phrase first appeared and was adopted in the Dutch lending rules, the notion of ‘publicly
accessible institution’ is understood broadly.2270 Thus, only institutions which merely lend to
a limited group of persons who are related to each other or to the organizer of the institution
are not considered as ‘publicly accessible’ for purposes of special copyright treatment.2271
Public libraries are thus clearly covered, but that the position of other types of libraries is less
obvious. For instance, a recent case on a church library centered on the question of whether
that library’s lending activities were covered by the legal definition in Article 12(1)(3) Dutch
Copyright Act. Public accessibility is one condition.2272 The decision found that the library in
question could indeed qualify as publicly accessible, since the members were not necessarily
personally connected by mutual relations or to the organizer of the institution, despite a
restrictive membership policy. The membership file was moreover comprehensive, as was the
number of loans.2273 The church had argued differently by equating itself to a company
library, which in the church’s view, based on legislative history, did not qualify as ‘public’
either. Indeed, the qualification of company libraries as ‘publicly accessible’ has been subject
to discussion. The explanatory memorandum to the implementation of the Rental and Lending
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Rights Directive pointed out that libraries which are not publicly accessible, such as company
libraries, are outside the scope of both the directive and the implementing legislation.2274 Yet,
later on, the Minister of Justice and the State Secretary of Education, Culture and Science
found that ‘company library’ is actually not a manageable term in this context, since some
companies might be accessible to third parties. In some cases therefore, company libraries
might be covered by the sphere of action of the directive and the Dutch legislation. 2275
Irrespective of the concrete types of libraries involved, the ‘publicly accessible’ criterion lacks
an explicit mention of physicality, but does strongly lean towards it given the characteristics
of lending which traditionally involve tangible exemplars. At the same time, the notion as
such seems open to a broader interpretation.
Indeed, the library exceptions stemming from the Copyright Directive also evoke mixed
conclusions on the meaning of public accessibility and the encompassed libraries, as well as
on the physical and digital implications. In addition to the previous discussion on the position
of company libraries, Recital 40 links the publicly accessible character to an institution’s notfor profit purposes: Member States may “provide for an exception or limitation for the benefit
of certain non-profit making establishments, such as publicly accessible libraries and
equivalent institutions”. Here, too, company libraries seem to be excluded from a privileged
position. From a Dutch perspective, the emphasis of the characteristics of the beneficiaries of
Articles 15h and 16n Copyright Act is the other way round, as publicly accessible libraries
without for profit purposes are addressed. Yet, the scope of the public accessibility criterion is
ambiguous: which actors does it refer to?2276 Only with regard to the preservation exception
of Article 16n, the legislator has stated that criterion does not apply to archives but solely to
libraries and museums.2277 Since the list of beneficiaries is phrased exactly the same in the
closed terminal-exception of Article 15h, this seems to be an inconsistency. It has however
led copyright commentaries to follow the legislator on this point, meaning that the public
accessibility criterion is not elaborately addressed with regard to Article 15h, while the
description of Article 16n states that this requirement does not concern archives.2278 Given the
subject matter of the exceptions, it seems essential that at least Article 15h is aimed at
publicly accessible institutions, since the public must practically be able to access the
terminals on-site in order to effectuate the exception. This observation ties the publicly
accessible criterion to both ends of the framework: in order to access works digitally via onsite terminals, the buildings must be open. Again, the criterion is not traditional or modern by
itself, but depends on the context, where other features delimit the scope of the exception.
One step further than on-site digital accessibility, the provisions implementing the Orphan
Works Directive (Article 16o-17 Dutch Copyright Act) have in essence phrased the list of
beneficiaries the same as Articles 15h and 16n, including “publicly accessible libraries”, but
extended with other heritage institutions.2279 The objective of the orphan works regulation lies
in facilitating online access to digital materials via the publicly accessible libraries and other
institutions.2280 So, the works may under conditions be made accessible remotely, adding an
evolving interpretation to ‘publicly accessible’ in the sense of a place which is not fixed, but
is a publicly accessible digital infrastructure instead.
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Connected to the libraries that are thought of as publicly accessible is the issue of which
public must have access under Dutch copyright law. As noted in the EU case study, “public”
is not defined in the acquis, but left to the Member States for interpretation, thus depends on
the Dutch copyright legislator’s view on libraries for the justification and delimitation of the
scope of the library exceptions. According to the Dutch legislator, publicly accessible
institutions such as libraries are aimed at making available information for a ‘broad or less
broad public’. The access options are concretized with examples such as offering
opportunities to consult the collection in the reading room, for which, as the explanatory
memorandum states, written works are available in the analog world.2281 This reference to the
envisaged public causes two further observations. First, the description of the library’s aim of
providing access to works refers to the materials which are made accessible and have a
traditional character. Second, the Dutch legislator contends that the public accessibility
criterion does not necessarily refer to the general public: an institution may also target a
particular public, without losing the possibility to invoke the library exceptions. Examples are
school libraries and scientific institutions.2282 The meaning of ‘the public’ is thus related to the
type of beneficiary libraries. The scope of ‘the public’ consequently seems to be more of a
fundamental than of a traditional or evolving character. This is also demonstrated by the view
on the public as manifested in the predecessor of the copyright lending regime, the Welfare
Act 1987, which referred to libraries that were ‘intended and accessible for everyone’. These
facilities aimed at an actual and multiform information provision.2283 Both examples evoke a
fundamental reading of low-threshold access for everyone which implies that all users can
walk in equally and easily to consult the information at the fixed location of the library.
In sum, as noted with regard to the EU vocabulary of “publicly accessible”, the Dutch
translation of “publiek toegankelijk” does not convey a traditional or evolving meaning
beforehand as to the means of access or how accessible a library must be. Aside from the
wording, both the objectives and the context of the copyright instruments in which the term
appears might help clarify whether physical access is meant, or whether virtual libraries can
also be regarded as publicly accessible, depending on their design. Following a traditional
view stemming from LIS, a fixed place would need to be accessible; according to an evolving
view, it is about accessing a structural digital infrastructure. From a copyright perspective,
Hugenholtz has observed that public accessibility as manifested in the sphere of traditional
libraries – described as ‘front door, book supply and four walls’ – was a physical limitation
which formed a natural boundary to the library privilege. By contrast, in the digital
environment, these limitations cease, causing the digital library to be potentially opened at all
times worldwide.2284 The copyright reality is however that this is only facilitated in specific
contexts, such as orphan works. So, mainly the conventional depiction of public accessibility
seems to have shaped Dutch copyright law in the sphere of libraries.
To elaborate on the relationship between LIS and copyright law as regards the qualification of
libraries as publicly accessible institutions, it is noteworthy that the Dutch Copyright Act
incorporates terminology from the Dutch Library Act. Although copyright law as such was
kept outside the scope of the modernization of the library regulation, a new Article 15c(3) was
introduced in the Dutch Copyright Act which exempts ‘publicly accessible library facilities’
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from the payment of remuneration for lending works converted for disabled people.2285 This
positioning of the Dutch public library as a much used and widely appreciated ‘social facility’
which is a public gateway to knowledge raises fundamental connotations.2286 Furthermore, the
term ‘public library facilities’ seems to extend beyond traditional public library institutions,
an observation which is manifested by both the definitions in the Library Act and the
legislative intention. A common denominator in the definitions of both the ‘national digital
library’ and the ‘local library’ is that they are typified as library facilities which are accessible
for everyone.2287 As the former is further described as independent of time and place, this
fosters the impression that the accessibility refers to digital access. Moreover, the explanatory
memorandum explains that the functions of the public library apply ‘irrespective of the
manifestation’ of the library – physical or digital.2288
In a similar sense, the legislative intention is that, for purposes of the library regulation, the
defined library facilities are intended to function together in one network. The values
underlying public library functioning, including accessibility, are deemed relevant for both the
physical and the digital domain, though the interpretation may shift.2289 The network is no
longer solely physical – instead, the physical and digital library are seen as a duality. All
public library facilities will participate in one digital infrastructure. This way, the digital
library is intended to strengthen the power of the network.2290 In this respect, it is interesting
that the Dutch Council for Culture has contended that the societal functions of the public
library must be rethought, meaning that the future functions of the library field should be the
focus rather than the interests of the institutions as such.2291 According to the legislator, these
functions can be performed in cooperation with other social facilities such as cultural centers
and schools.2292 In sum, the library legislation positions public library facilities as structured
hybrid entities, meaning that they operate as both physical and digital infrastructures. This is
the background of the notion of ‘public library facilities’ as included in the Dutch Copyright
Act as well, though it is mentioned in a specific context there.
Nevertheless, as the Dutch Library Act is meant to structurally ensure the presence of public
libraries in the digital domain,2293 and as the Dutch Copyright Act incorporates terminology
from the library regulation, it needs to be assessed not only to what extent Dutch copyright
law recognizes the library’s evolving institutional organization, but in addition, to what
extent its functions are facilitated. This will be addressed in the functional assessment. First,
the shift from premises to digital premises is further analyzed from a copyright perspective.
“Besloten netwerk”, “terminals in de gebouwen”
Dutch copyright law contains some more library features: “besloten netwerk” and “terminals
in de gebouwen” in the closed network-exception of Article 15h Dutch Copyright Act on
access via dedicated terminals in the institutions’ buildings. Though these notions stem from
the Copyright Directive, there has been national discussion on their exact framing and scope.
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These phrases raise mixed signals in view of the library’s traditional and evolving institutional
organization due to a combination of the wording of Article 15h and the legislative objectives.
As to the wording, the traditional implications of ‘building’ are evident: what Article 15h
refers to is a fixed place housing a centrally located infrastructure, currently including
computers. Although these conventional implications stem from the Copyright Directive,
However, as the Dutch legislator was not obliged to implement the librry exceptions, which
signifies that the position and typification of libraries have been endorsed at the national level.
This does not mean that Article 5(3)(n) of the directive was literally adopted in the Dutch
Copyright Act: the phrasing of Article 15h was subject to discussion. For instance, the Dutch
Copyright Committee found that the phrase “via speciale terminals in de gebouwen van die
instellingen” caused uncertainty. A translation of the directive’s “by dedicated terminals on
the premises of establishments”, the Copyright Committee instead proposed to formulate this
requirement as “in de voor openbare raadpleging ingerichte ruimten van die instellingen” –
space in the institutions which has been organized for public consultation.2294 This is not the
type of broader space this thesis identifies as the library’s evolving infrastructure. The Dutch
Author’s Right Society questioned whether the Dutch translation of the directive was correct,
speaking of ‘special terminals’ rather than dedicated terminals, since computer screens which
can be used for other purposes than consultation would be covered by Article 15h Dutch
Copyright Act, but not by Article 5(3)(n) Copyright Directive. Moreover, the condition was
lacking in the proposed Dutch provision, which merely referred to organized spaces. 2295 The
term ‘dedicated terminals’ ultimately returned in the Dutch provision.
Aside from the traditional implications of the wording, I would argue that both provisions do
not necessarily qualify the infrastructure as merely ‘physical’. Yes, the dedicated terminals in
the institutions’ buildings obviously are. But taken together with the legislative objective to
establish a sort of digital reading room2296, it is clear that the closed network to be accessed
via the terminals is part of an evolving infrastructure via which digital content can be
accessed. Indeed, the term ‘terminals’ as adopted from the Copyright Directive forms a bridge
between the physical and the digital environment: it is inherently linked to, but also goes
beyond brick and mortar buildings and in that sense, is a symbol for the digital infrastructure
which is an indispensable part of contemporary library practice. Admittedly, the working
sphere of the permitted digital consultation is limited in place – the institutions’ buildings.2297
This probably results from the fact that, as the Minister of Justice observed, ‘offering
information in an on-line environment, such as a computer network, has entirely different
characteristics’ than the consultation of books in the library itself.2298
In sum, Dutch copyright law recognizes the evolving variant of the library’s physical location
to some extent; access is also possible to digital premises – though, from a copyright
perspective, only from the physical premises. The feature of access via dedicated terminals
nonetheless shows that Dutch copyright recognizes that libraries are in the process of
disentangling from their physical locations, but that their current appearance is hybrid in the
sense that a link between digital space and physical place remains.
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6.4.1.2 Local versus remote collection
In addition and related to the library’s locality, the concept of ‘collection’ concretizes the
institutional organization. Under the framework, a library’s collection can be traditional,
referring to physical materials held in a fixed place, or evolving, encompassing digital
materials to be accessed remotely. In between, exemplars of works are exchanged between
libraries via interlibrary arrangements, enabling physical at distance consultation; and libraries
act as gateways to (digital) information which is not part of their collections. What is meant
by ‘collection’ in Dutch copyright law?
“Verzameling”
The Dutch library exceptions often require that the work involved in the envisaged acts of
reproduction or making available is part of the beneficiary’s “verzameling” or collection. This
conditions shapes the scope of the exceptions in question, which are discussed further in the
functional assessment. In addition, the collection-criterion is indicative of the library’s
institutional organization according to Dutch copyright law. Again, ‘collection’ as such is not
traditional or evolving; its meaning depends on the context in which the term appears.
As can be expected, the library exceptions as well as their legislative histories first of all
imply traditional collections, that is, tangible, paper materials. For instance, though the
lending provisions of the Dutch Copyright Act do not explicitly prescribe the use of a work
from the library’s collection, lending as legally defined engages with exemplars or copies of
works. The lending regime was in principle directed at works in the sense of Article 10(1) no.
1 of the Dutch Copyright Act, namely ‘writings’.2299 This certainly has traditional
connotations of paper works in the context of lending, which Dutch copyright scholars used to
perceive as including tangible exemplars.2300 As Article 10 concludes by stating that the
qualification as a literary, scientific or artistic work is irrespective of the form in which it has
been expressed, this admittedly leaves space for intangible works as well. Yet, according to
the legislator, the lending rights rules are restricted to ‘books and other publications’.2301
Similarly, traditional types of works are associated with the library exceptions stemming from
the Copyright Directive. As the legislator explained in the context of the on-site consultationexception of Article 15h, libraries used to facilitate broad access to a multiform information
offering by providing users the opportunity to consult the collection in the reading room. To
that end, ‘books, journals, reference works, press clippings, but also visual materials’ are
available in the analog world.2302 The legislator subsequently stated that in practice, no
copyright questions arise when users select a book from the library’s collection, take it from
the shelves and read it on the spot2303 –acts in the physical world involving tangible works.
These traditional types of works were thus mentioned in the sense that their handling did not
require an exception, which implies that the same could not be said for the consultation of less
traditional, namely digital works. By introducing an exception on this point, the Dutch
copyright legislator acknowledges the increasing presence of digital works in library practice.
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Despite the mentions of the library’s collection in the explanatory memorandum to the
proposed library exceptions, a collection-criterion was initially lacking.2304 The Vereniging
voor Auteursrecht suggested that the preservation exception of Article 16n Dutch Copyright
Act needed further limiting criteria to prevent misuse of the, according to the Vereniging,
broadly formulated provision. One such criterion was to restrict the possibility to make
reproductions to works which are part of the library’s ‘permanent collection’. Libraries then
would be prevented from copying works they possess only temporarily, for instance via
interlibrary loan.2305 The suggestion was taken endorsed in the final provision, which however
merely mentions ‘collection’. With regard to the formats of the works from to the collection,
both ends of the framework spectrum are visible in Article 16n, which allows reproduction of
‘exemplars’ of works and of works the technology of which threatens to become outdated.
In addition, the Vereniging voor Auteursrecht observed that the terminal-exception of Article
5(3)(n) Copyright Directive restricts its scope to works which are part of the collections of the
targeted institutions, meaning that the collection-criterion should be included in the Dutch
counterpart as well.2306 This suggestion was incorporated in the final text of Article 15h. The
works shown on the terminals are inherently digital – be it digitized or born-digital, so in the
first case connected to print collections, but either way confirming the evolving end of the
spectrum, though arguably not beyond the library’s own collection.
Thus, so far, we can conclude that Dutch copyright law perceives library collections as both
diverse and contemporary.2307 In the latter respect, repeatedly been recognized that new
technologies in library practice affect the use of the collections, which may ask for a
legislative response. For instance, although the lending regulation which was introduced in
the Copyright Act was primarily oriented at writings, the legislator discussed variations of the
regime for other types of works. It was thus recognized that the collections of public libraries
increasingly contain other carriers of copyrighted works, such as CDs and computer
programs.2308 Though still involving a physical carrier, these works are less traditional than
books. Furthermore, the legislator noted in the implementation of the Copyright Directive that
the use of works in networks is gaining in importance due to new technologies.2309 It was not
specified whether these materials were considered as part of the collection; it could thus imply
that libraries offer access to such materials as an intermediary without having them in their
own collections, or that libraries currently have digital collections as well which are not tied
to physical carriers as is the case with Article 15h Dutch Copyright Act. In response to the
Green Paper on Copyright in the Knowledge Economy, which evaluated the library
exceptions from the Copyright Directive in light of digital dissemination, the Dutch
government expressly expectated libraries to digitize their collections to make them available
as part of European digitization efforts such as the i2010 Digital Library initiative.2310
This evolving nature of the collections is particularly visible in the context of orphan works, a
central issue surfacing in efforts to digitize collections. As elaborated in the EU case study, a
directive has been adopted to facilitate the digital availability of this part of the collection.2311
With regard to the objectives of the Orphan Works Directive, Van Gompel has critically noted
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that not only cultural organizations are faced with the orphan works issue, but also
commercial entities which are establishing digital collections themselves and make them
available online, such as Google and Amazon, and that the directive therefore does not set out
to solve the orphan works problem generally.2312 The national legislator will have to conform
to this approach, since only in specific regards Member States are left discretionary space.2313
Thus, according to Article 16o Dutch Copyright Act, works which are part of the collections
of the beneficiary institutions may under conditions be reproduced and made available, also
online.2314 In this sense, Dutch copyright law features the evolving manifestation of
collections, be it in a specific context.
Aside from legislative histories and developments, case law can accommodate shifts in the
interpretation of the scope of concepts such as ‘collections’. In the lending context, the
VOB/Stichting Leenrecht-case on lending e-books by libraries is noteworthy.2315 Prior to
referring preliminary questions to the European Court of Justice, the Court of The Hague did
not mention the library’s collections explicitly, but, in light of the question whether e-lending
could be qualified as lending in the legal sense, noted that the term ‘originals and copies’ as
part of that definition was formulated in a technologically neutral way. 2316 As the phrase does
not only cover tangible exemplars but also digital documents such as e-books, both traditional
and evolving works of the collection are thus noted. It is however not clear whether digital
collections are actually involved. The Dutch Court summarized the central topic of the elending case as involving copies of copyrighted literary works in digital form.2317 On the one
hand, this recognizes the evolving nature of the materials libraries make accessible. On the
other, the ruling mentions that libraries operate via the internet to make e-books available
based on licenses,2318 which calls to mind the ‘access versus ownership’ dilemma, meaning
that the e-books libraries provide are not really part of their collections. Yet, the decision also
notes that a national digital library is established to take care of lending e-books.2319 Recall
that the Dutch Royal Library is responsible for maintaining its infrastructure and content in
cooperation with public libraries. The national digital library will operate on the basis of a
joint collection strategy, 2320 so even if one can speak of a ‘collection’ of digital materials, this
goes beyond individual or local library collections due to the digital library’s design of a
shared ‘pool’ of materials. It implies that not only local, but also remote users can be served.
6.4.1.3 Library staff and local users versus interactivity and remote users
As a third element of the library’s institutional organization, library staff used to serve local
users (traditional view), but users can currently be either remote or active themselves
(evolving view). If not explicitly referring to ‘institutional eligibility’, to what extent are these
views visible in Dutch copyright law, for instance with regard to the beneficiaries of the
exceptions? Again, the national findings are influenced by the EU acquis.
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All relevant library provisions in Dutch copyright law target certain beneficiaries: publicly
accessible institutions such as libraries. In line with the respective directives, the Copyright
Act thus privileges activities, although these benefit society as a whole and their users. This
confirms the traditional view. For instance, the Dutch Copyright Act also defines ‘lending’ as
being performed by establishments which are accessible to the public. Only in that case,
lending is a privileged act, which serves local users who come to the library to physically
borrow a work, though digital lending possibilities are developing.
Similarly, the library exceptions which are based on the Copyright Directive target publicly
accessible libraries. The locality is most visible in the terminal-exception, which allows for
consultation that is tied to a physical place, namely the library’s buildings, and thus serves
local users. More specifically, despite the digital character of the works involved, on-site
consultation of individual members of the public is facilitated. The exception was not
intended to cover ancillary acts by library users; only making available by libraries for the
benefit of users is privileged, not reproduction, such as downloading or printing the
information.2321 The question is how this relates to the later ECJ judgment in Darmstadt,
which indicated that other exceptions might apply to user reproduction, such as the private
copying exception. Although this outcome applies to the national level, neither the text nor
the legislative history of Article 15h explicitly states so. Yet it confirms that local users are
served under the library exception, and may actively engage with the works due to other
provisions.
Despite the perceived emphasis on locality, Dutch copyright discourse recognizes that the role
of libraries is changing. Krikke for instance has observed that this role is not as static as it
used to be, as libraries become active providers of information, offering tailor-made services
to users who are also becoming more active, expecting on demand services.2322 It implies that
libraries do not only serve local, but also remote users, as confirmed by the objectives and
scope of the Dutch Library Act (2014). As the legislator explains, libraries are functioning
together in one network. They are parts of a bigger whole, as is for example manifested in
interlibrary lending arrangements: if a title is not available in a user’s ‘own’ library, it can be
provided from the collection of another library. As a result, members of local libraries can in
principle be served by the entire network, meaning that the traditional practice of interlibrary
loan, which inherently accommodates remote users in the physical world, acquires an
evolving meaning by serving digital users on an on demand basis as well.2323 Yet, is this
evolving meaning reflected in current Dutch copyright law? The more traditional implications
of both lending and the terminal-exception have already been mentioned. From an evolving
view, the drafting process of Article 15h is noteworthy: the Copyright Committee suggested
different scenarios with regard to the scope of the exception. Aside from the scenario which
was followed in the final exception, namely that one user at a time can consult copyrighted
materials in a network environment in the library, more far-reaching variants were proposed.
The Copyright Committee suggested that the exception could enable libraries to offer users
connected to the institution access to the digital works outside the reading room as well, but
only one user at a time. In this scenario, offering multiple users access would be conditional
on permission.2324 Even if these alternative scenarios did not land in the exceptions, their
mention is an acknowledgement, and puts the legislative delineation choices into perspective.
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Also in case law, the potential of serving a broader group of users is subject to discussion.2325
In questioning whether e-lending by libraries can be brought under the lending regime, it is
realized that libraries can currently reach remote users. As e-lending takes place via the
national e-book platform, this implies that library staff does not need to lend out the works; it
is initiated by users, from a place and time individually chosen by them. In the lending
context, a traditional and evolving dimension thus exist alongside each other with more or less
activity on the part of libraries and users, respectively.
In sum, the assessment in this section has focused on ‘who’ the envisaged actors are in the
library context under Dutch copyright law, which is predominantly library staff for local
users. The next section discusses ‘what’ acts libraries perform in service of their users.
6.4.1.4 Conclusion
Following a framework-based analysis, this section has measured Dutch copyright law on the
scale of a traditional or evolving institutional organization: to what extent are certain
characteristics, such as the library’s location, collection and staff represented in the library
exceptions, their legislative histories, interpretations in case law and scholarly opinions? A
common finding is that the characteristics’ perception depends on the context in which they
appear as most of them are not unequivocally traditional or evolving. Generic terms such as
‘institution’, which is used in most Dutch library exceptions to denote the beneficiaries, can
therefore support both ends of the spectrum. Thus, institutions which are working with
physical copies in the analog world, such as depicted in the Reprography Regulation, seem to
be quite traditional. Also with lending, generally believed to involve physical copies, the
legislator arguably assumed that it was clear which institutions performed lending activities –
conventional public libraries. On the other hand, as noted in the implementation of the
Copyright Directive in the Dutch Copyright Act, libraries were among the ‘institutional users’
whose position was affected by new technologies – suggesting that the library’s structural
infrastructure is evolving. The same goes for the specific context of orphan works, where
cultural heritage institutions are associated with digitizing and making available their
collections online – thus operating via an infrastructure beyond a fixed place.
In addition, another characteristic which does not explicitly mention physicality but
nevertheless evokes a traditional feeling, is ‘publicly accessible’. Again, its interpretation
depends on the context and the delineation choices expressed. Generally, in line with the EU
interpretation, the notion is to be understood broadly. The connotation with physical access is
confirmed in the terminal-exception of Article 15h, which restricts its scope to the library’s
buildings. At the same time, the seemingly traditional interpretation of public accessibility is
mitigated by references to access via closed networks in terminals. Though still limited to the
buildings, access to a digital infrastructure is provided. The interpretation is not a Dutch
particularity, but by implementing the optional library exceptions from the EU acquis, the
Dutch legislator endorses the perception of the library’s institutional organization.
Two further Dutch developments were included in the analysis. First, in the Library Act
(2014) the Dutch legislator has depicted ‘publicly accessible library facilities’ as forming a
network in a foundational, traditional and digital sense. Libraries are thus seen as hybrids:
local libraries are complemented by the digital library, bringing together traditional and
evolving aspects of the library’s institutional organization. This phrase was moreover taken to
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the Dutch Copyright Act. Second, Dutch case law has started to explore legal space for library
lending via a digital infrastructure – ‘e-lending’, as elaborated in the functional assessment.
In conclusion, despite recognitions in Dutch copyright law of the library’s institutional
organization, the actual legal room remains to be seen given the observed differences between
use of works in the physical and digital environment, respectively. One difficulty identified by
Hugenholtz, to which this thesis aims to contribute, is that “nobody knows what a ‘library’
really looks like in the digital environment”.2326 He thus found that redefining the library
privilege did not call for an “institutional definition of ‘libraries’”, but for a “clear definition
of library functions that merit special treatment under copyright law”. 2327 In my view, a focus
on the purpose of libraries and the functions they fulfill to that end can be added to that.
6.4.2 Dutch copyright law and the purpose of ‘libraries’
The second characteristic in the assessment framework is ‘purpose’, concretized by the
library’s mission, which may moreover constitute a public task, based on a set of underlying
normative values, insofar the mission is fulfilled as a public service. As purpose is likely
conducive to the justification of privileged treatment under the law, this section assesses to
what extent Dutch copyright law reflects the library’s traditional or evolving purpose.
6.4.2.1 Service in support of users
The library’s purpose is connected to the mission of service in support of users, among others
manifested by facilitating (long-term) access to information and culture, and selfdevelopment. As has been argued in Chapter 2, the mission extends to the digital domain. As
elements of both making and keeping available materials recur in Dutch copyright law, the
question is whether the evolving dimension is covered as well.
“Toegankelijk maken”, “raadpleegbaar houden”
Over time, the Dutch legislator has valued libraries because of their making available
objectives, which corresponds to the mission libraries have traditionally seen for themselves.
As a result of technological developments and increasing access possibilities, the reach of the
library’s mission and the adequate legal response have been subject to discussion.
A traditional view on the library’s mission is first of all visible in both the legislative history
of the Dutch lending regime and in the rationales of the current provisions. The predecessor of
the lending legislation in the Welfare Act of 1987 was meant to enable libraries to fulfil their
purpose of safeguarding a topical and multiform information provision with regard to the
whole cultural field by means of offering collections of books, newspapers and
periodicals.2328 As audiovisual means and direct connections to data files were also
mentioned, be it without further elaboration2329, this already indicates an early recognition of
purposes beyond the traditional perception. Similar access-related objectives informed the
implementation of the Rental and Lending Rights Directive, signifying legislative
confirmation of the library’s mission and purpose. In explaining the implementation proposal,
the legislator observed that libraries relied on their ‘essential function of realizing an
2326
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information offering and the general interest served with it’ and that they feared that that
function would be harmed if lending books was burdened too much. The legislator typified
the public library field as a social and cultural facility which should be as low-threshold as
possible for users, also financially.2330 The legislator then noted the tension between the
general interest in access to works and the individual interest of the author in remuneration, in
order to continue their creative work which also serves the public interest. The conclusion
thus was that library interests and author interests need not necessarily be seen as opposites –
rather, they converge in the general interest as both parties are part of a coherent book system.
Although Visser criticized the legislative rhetoric for being ‘woolly’ and in two minds,
namely a copyright approach and a cultural policy-perspective which in his view could not be
reconciled,2331 the shared goals theory is interesting for this thesis’ focus on the future library
privilege’s principles. The legislator used copyright law as an instrument to create the
conditions for a high-standard information offering in the public interest, enabling libraries to
serve the purposes of fostering access and education objectives, and to promote a sustainable
reading culture which depends on a broad public.2332
A few decades old now, the legislative history does not only refer to traditional library
purposes in providing access, but also contains examples of evolving features such as the type
of materials that are made available. Illustrative in this regard are also the positions expressed
in the legislative discussions on lending new media and the purpose of libraries in this respect.
On a fundamental level, consensus seemed to exist on the library’s mission of culture
dissemination. Yet, whereas some Members of Parliament maintained that libraries had the
societal duty to make available all types of information carriers of importance to users, hence
should be able to employ new technologies to prevent a gap between the information ‘haves’
and ‘have-nots’, some contended that libraries’ mission in fostering the dissemination of
culture did not mean they were free to utilize every new possibility irrespective of the rights
of others. In this view, that mission could also be performed independent of the possibility to
‘lend the most recent CDs’.2333 The previous observations confirm that the library’s mission
in essence focuses on disseminating information and culture, but that the means involved
develop over time, which may have copyright consequences.
The interpretation of the library’s mission is not only a matter of legislative debates, but
continues in case law. In a case on the scope of the Dutch lending provisions, the Amsterdam
Court noted the idealistic, cultural policy purpose to offer everyone the opportunity to make
oneself familiar with knowledge, information and culture.2334 As to the reach of that
fundamental and traditional purpose in the modern information society, libraries asked to
what extent they have the right and the obligation to make available contemporary
information products for loan, so that current information is and stays accessible for all, also
for the financially weak in society. Yet, the court refused to decide on this principal political
question.2335 This is at the same time a recognition of the validity of the issue, which echoes
the legislative discussions of the 1990s. It demonstrates that the purpose of providing access
remains relevant, but that its fulfillment develops over time, requiring a reassessment of the
applicable copyright provisions. Aside from amending the provisions, the interpretation can
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also be extended, as evidenced in the e-lending case, which shows the evolving purpose of
libraries. The ruling mentions cultural activities as one of the objectives of the lending rules, a
purpose which could be served by e-lending.2336 The evolving end of the framework’s
spectrum, consisting of connecting users to remote content, is thus covered.
In this respect, it is noteworthy that, despite the Copyright Directive’s aims of making
copyright fit for the ‘information age’, the Dutch legislator’s motivation for implementing the
library exceptions still reveals traditional rationales, which however become hybrid due to the
context and content of the provisions. As Krikke puts it, the ‘freedoms’ which the Dutch
legislator introduced in the Copyright Act with the implementation are based on the societal
interest which is attached to low-threshold and broad availability of information and the
preservation of cultural heritage.2337 Indeed, ensuring accessibility in the short and long term
are the purposes central to respectively Article 15h and 16n Dutch Copyright Act. Both
provisions evoke mixed conclusions in light of the framework. First, Article 15h Dutch
Copyright Act extends the traditional reading room function to include digital materials. The
purpose of fostering ‘research or private study’2338 thus encompasses both traditional and
evolving materials, but is still limited to the library’s buildings. By stressing educative
purposes, the suggestion by the Copyright Committee to establish different rules according to
type and aim of the consultation, thus differentiating between reference and entertainment
uses, has not explicitly been adopted in Article 15h.2339 As digital consultation is involved, the
library’s purpose in this regard can be seen as ‘hybrid’, supporting users in access to
information by connecting them to local content, be it physical or digital.
Second, the wording and justification of the preservation exception, Article 16n Dutch
Copyright Act, also reveal a hybrid purpose. Traditionally, libraries safeguard long-term
accessibility of cultural heritage. As the legislator notes, the rise of new technologies poses
various problems.2340 The exception allows libraries to ‘restore […], preserve a copy […],
preserve access to the work if the technology available to render it accessible becomes
obsolete’.2341 The library’s evolving purpose of providing organized digital access thus seems
to be acknowledged in Dutch copyright law, although it should be noted that the exception
itself does not concern making available.2342
A common aspect of the library’s purpose in different areas of Dutch copyright law is to
promote the provision of low-threshold access. The underlying values of equality and
accessibility suggest that the purpose may constitute a public task.
6.4.2.2 Public service mission and values
If a library acts in the general rather than a commercial interest, it fulfils a public service
mission, which may constitute a public task if libraries factually execute a government
responsibility or are assigned this task by law. The interrelationship between public task and
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non-commerciality is captured by the Copyright Committee’s observation that the library’s
position with regard to the use of copyrighted content deserves ‘special attention’ given the
social interest in low-threshold and broad accessibility of information on a non-commercial
basis.2343 To what extent do the raised concepts and their evolving interpretation as well as the
underlying normative values impact the position of libraries under Dutch copyright law?
“Publieke dienstverlening tot taak”, “publieke taak”
The Dutch legislator repeatedly put forward the library’s service in support of users as a
justification for privileged legal treatment. In some cases, the legislative recognition of the
library’s purpose and mission comes close to a public task. The legislative history of lending
is illustrative, although the following remark was made outside the sphere of copyright law: in
explaining why the introduction of a public lending remuneration was favored, the legislator
noted that the government maintains a public library facility to encourage a reading
culture.2344 This governmental promotion of the public library system lends support to the
argument that libraries fulfill a public task in the sphere of access to information and culture
and helping users educate themselves. Moreover, in this case, mission and task coincide. This
section examines to what extent the concept of a public task is of relevance in Dutch
copyright law. It will be shown that sometimes, library exceptions refer explicitly to a public
task, and sometimes, the explanatory memorandum simply speaks of ‘tasks’. In those
instances, the context should help determine whether a public task is meant.
Two examples of a direct mention of the library’s public task are the first library exception
which is still in force2345 and the most recent one. It is interesting that precisely now the
public task concept is again made explicit in Dutch copyright law, among the pressures to the
role of libraries identified in Chapter 2, including information-overload and the rise of other
actors with similar functions. Therefore, those references merit closer inspection. First, the
Reprography Regulation has positioned libraries among institutions serving the general
interest since 1974.2346 Libraries are defined by having a task in the sphere of public service
(Article 1(c)). The task is not further defined, but the regulation specifies the functions which
are, under conditions, privileged. They regard copying as a replacement for lending the
original, to lend in due course, or to create new reproductions to use as such. Due to these
functions, which involve tangible copies, the public task in the Reprography Regulation
seems to have a traditional character. Still, the Dutch legislator apparently sees a public task
for libraries by retaining this definition, which was a justification for the regulation.
Second, the Dutch legislator continues to assign a public task to libraries, also in an evolving
sense, as expressed with the implementation of the Orphan Works Directive. Where the
directive refers to “public interest missions” and the Dutch translation to “taken van openbaar
belang”, the Dutch Copyright Act sets forth the conditions for the reproduction and making
available of orphan works as part of libraries’ “publieke taak” or ‘public task’, which are not
necessarily synonyms. The task is specified as ‘especially preserving and restoring the works
and providing access to the works from the institutions’ collections’, and, as can be concluded
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from the explanatory memorandum, also applies to online activities.2347 It indicates the Dutch
legislator’s recognition of a digital public task, though ‘imposed’ by the directive.
Besides the explicit mentions of a public task, its presence may implicitly be gathered from
Dutch copyright law. In the build-up to the implementation of the Copyright Directive,
various reports and scholars pointed at libraries’ ‘important societal task’2348, or ‘societally
desirable task’, elaborated as their ‘important role’ of non-commercially offering lowthreshold access to a multiform offering of lawfully published information which has been put
together on the basis of objective criteria.2349 Although this role was also seen with regard to
new media, the copyright implications were less clear.2350
The digital component of the library’s core tasks of managing, maintaining and making
accessible cultural heritage is signaled in Dutch copyright law,2351 but this is not always
denoted as a ‘public task’. By contrast, as we have seen, a digital public task has recently been
recognized in a new Dutch Library Act. Prior to that, Beunen and Schiphof observed that the
general interest which libraries serve has been supported by the introduction of specific
exceptions in the Copyright Act in 2004 for the benefit of preserving the collection physically
and digitally and making it available in a closed network. 2352 Beunen furthermore observed
that the ‘essential role’ libraries fulfill in society not only comes with benefits, but also with
responsibilities: as libraries are considered to functio in the public interest, their activities
must meet certain safeguards, such as guaranteeing low-threshold access to their collections –
including digitally – and protecting their patrons’ privacy, by not providing third parties with
lending data.2353 Attention in Dutch copyright law for libraries and the societal interest they
serve, based on normative values, and the privileged legal treatment which is justified due to
their tasks, thus contribute to the impression that a public task is implicitly recognized.
These indications for a public task, also in an evolving sense, can be further substantiated by
the legislative history of the Articles 15h and 16n Dutch Copyright Act. The library’s purpose
of making available works for research or private study and ensuring long-term access have
been discussed in the previous section on user support. The question is whether this
constitutes, in the context of Dutch copyright law, a public service mission or public task.
Indeed, indications for an affirmative answer are the following. First, the advisory report of
the Dutch Copyright Committee preceding the implementation wrote that the law assigns
certain institutions preservation tasks in the public interest.2354 This explanation suggests that
preservation is a public task de jure. The report further noted that long-term retention requires
that materials are transferred to modern carriers and found that such activities have copyright
relevance. The report then proposed a statutory exception for the benefit of preservation
purposes, especially in light of rapid technological developments. According to the Copyright
Committee, the exception should only apply to institutions which operate in the public interest
and under a public task.2355 The effect of this requirement on a reasonable balance of interests
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was however questioned by the Author’s Right Society.2356 But it shows that a digital public
task was put forward as a reason and delineation for a special legal treatment of libraries.
Second, on multiple occasions, the explanation of both library exceptions refers to the
library’s ‘tasks’ or ‘core tasks’, without placing this under the heading of a ‘public task’. 2357
Given the context in which these references appear however, it could be read as such. For
instance, the legislator speaks ‘tasks assigned’ to libraries in the sphere of providing access,
without mentioning by whom.2358 Be it societally or governmentally assigned, it hints at a
public task. This is more clearly visible with regard to the preservation exception, where the
legislator mentions the tasks of some institutions which already had a statutory task, such as
the Royal Library.2359 In this sense, Dutch copyright law appreciates libraries for their public
task and connects it to the justifications for a privileged legal position. In addition, the
legislative explanation positions libraries as reliable actors responsible for long-term
accessibility, justifying an exception to facilitate this task by underlining the general interest’s
need for legal certainty in this regard.2360 Contending that the public interest in long-term
accessibility of cultural, artistic and public heritage should not depend on licenses2361, the
legislator seems to voice a governmental responsibility which is indicative of a public task.
That task was moreover appreciated because of its connection to certain values, such as
accessibility, trustworthiness, objectivity and diversity.2362
Indications of a public task, also in an evolving sense, moreover stem in retroaction from
recent legislation. The purposes perceived as a public task in the orphan works regulation
explained above resemble the purposes underlying Articles 15h and 16n Dutch Copyright Act
which are not explicitly called a public task. Indeed, where both provisions were connected to
the objectives of making accessible for cultural and educational purposes respectively
preservation, the new Article 16o uses similar objectives as elaboration of a public task,
which extends to the digital domain. This observation does not only show the relationship
between the concepts of ‘purpose’ and ‘public task’, it also resonates with the legislative
expectation for libraries to utilize new technologies in fulfillment of their tasks.2363 Further
elaborations of this expectation can be found in later policy documents and case law. The
Dutch government’s response to the Green Paper on Copyright in the Knowledge Economy
argued that libraries should be facilitated to unlock their collections within the possibilities of
copyright law. Envisaged were publicly accessible libraries with a public task in this
regard.2364 A duty to digitize collections was seen as a result of EU-wide digital library
initiatives.2365 Due to these governmental observations, a digital public task seems to play a
role in the Dutch copyright context. But the response also noted the split in which libraries
find themselves: on the one hand, they are expected to make their cultural heritage available
to users via the internet; on the other, they must respect copyright law and cannot rely on
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exceptions for such access.2366 It was argued that libraries should be offered certainty, hence
be legally facilitated to satisfy their tasks and duties;2367 in other words, their public task.
In case law signs of a digital public task appear in questioning the copyright consequences
libraries face. The case of the City Archive of Rotterdam, centering on the legal permissibility
digitization and making available, confirms that the archive was acting in fulfilment of its
public task, at least with regard to the digitization.2368 Though the public task explicitly
concerns digital activities, and though the Amsterdam Court of Appeal observes that the EU
legislator has acknowledged the public function of libraries, it was concluded that this
function does not automatically justify digital access, for which arrangements with right
holders are required, unless this would in specific circumstances be contrary to the principles
of proportionality and subsidiarity.2369 Again, commentators have noted the impossible
position of libraries, torn between their task to broadly make available their collections online,
while this is per definition contrary to current copyright law.2370
So far, it seems that Dutch copyright law regards exceptions as a minimum safeguard to
facilitate the library’s tasks, which can moreover be seen as a public task.
“Niet het behalen van een direct of indirect economisch of commercieel voordeel nastreven”
A public task is in the library context connected to acting as a public service in providing,
among others, user access, which raises the expectation that libraries serve the general rather
than commercial purposes. In Dutch copyright law, non-commerciality recurs as a
requirement in the library exceptions of Article 12(3), 15h, 16n and 16o Dutch Copyright Act,
but as it turns out, its scope of application is ambiguous. Consequently, two questions arise in
this regard: first, does this condition apply to actors or activities, and second, to (the activities
of) which actors? It should further be assessed why the condition is imposed and what the
findings mean in light of the traditional and evolving ends of the spectrum.
With regard to the question ‘actors or activities’, it seems that the privileged activities may in
any case not serve commercial purposes. This can first be derived from the rationale for the
non-commerciality criterion as featured in the EU case study: the prevention of unjustified
competition with right holders. As the Dutch Copyright Committee put it, a common
denominator in the different scenarios for legislating library issues was the demarcation from
commercial exploitation.2371 Second, supposing that one can come up with examples of
commercial entities performing services unrelated to their profit-oriented goals, it is again the
activity which must be not-for-profit. The other way round, non-profit institutions are not
expected to perform activities for commercial gain. The relevance of the question ‘actor or
activity’ lies determining who can rely on the library exceptions in Dutch copyright law, but
in the exceptions in force, the two perspectives seem to be intertwined as the following
examples illustrate. The non-commerciality requirement is linked to the activity in the lending
context. Following the Rental and Lending Rights Directive, part of the definition of ‘lending’
in Article 12(1)(3) Dutch Copyright Act is ‘making available, not for direct or indirect
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commercial advantage’. According to Krikke however, in a court case on temporarily making
available computer programs to users by libraries, it was the ‘non-profit character of libraries’
objectives’ which was decisive to the finding that that practice qualified as lending and not as
rental.2372 In this phrasing, non-commerciality refers to the actors, underlining the fact that
lending in the legal sense is defined by, among others, the involvement of certain actors –
namely establishments which are accessible to the public. As a copyright commentary puts it,
lending is concerned with publicly accessible institutions without a profit motive.2373 Thus, in
light of the assessment framework, the scope of the lending activity is perhaps not tied to
tangible carriers anymore, but still dependent on a certain type of actor.
Another indication where the actor was seen as non-commercial can be found in the definition
of libraries in the Reprography Regulation, which addresses among others or not-for-profit
libraries.2374 Again, the non-commerciality as such is not definitive for either a traditional or
an evolving view on libraries from a Dutch copyright perspective, though in this case the
phrase appears in the context of actors performing traditional acts of reprography. In a third
variant, which is visible in the Dutch orphan works regulation, the non-commerciality
criterion is connected to both actors and activities. Building on the Orphan Works Directive,
Article 16o Dutch Copyright Act benefits certain institutions, adding that these may not be
pursuing direct or indirect economic or commercial advantage. 2375 The phrasing is ambiguous
– does this condition apply to all of the mentioned actors, including publicly accessible
libraries, or only to film or audio heritage institutions which are mentioned last? The
explanatory memorandum does not elaborate on this. According to a Dutch copyright
commentary, all of the heritage institutions are ‘non-commercial’, so that commercial parties
are excluded.2376 In addition, privileged uses must contribute to the institutions’ public task,
from which it could be concluded that these uses may not have a commercial character. The
‘non-commercial character’ of the uses made by the privileged organizations is also one of the
factors to determine the level of right holder remuneration.2377 The Dutch legislator has
furthermore used the option to enable libraries to ‘generate revenues in the course of
reproduction and making available, provided that these revenues only serve to cover the costs
of digitizing and making available’ the orphan works.2378 In the orphan works context, the
non-commerciality criterion is thus of special relevance to digital library activities.
A last illustration of the ambiguity of the non-commercial criterion stems from Articles 15h
and 16n. Both provisions target beneficiaries similar to Article 5(2)(c) of the Copyright
Directive. Due to its phrasing, the non-commerciality criterion in the EU exception could in
my view refer to either the reproductions or the institutions, as the article provides an
exception “in respect of specific acts of reproduction made by publicly accessible libraries,
educational establishments or museums, or by archives, which are not for direct or indirect
economic or commercial advantage”. The Dutch legislator has taken the latter approach in
privileging ‘publicly accessible libraries, educational establishments and museums or archives
which are not pursuing direct or indirect economic or commercial advantage’.2379 Krikke has
criticized this description as it seemingly denotes archives only, while Recital 40 of the
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directive generally speaks of “certain non-profit making establishments, such as publicly
accessible libraries and equivalent institutions, as well as archives”. 2380 She explains that a
‘very brief clue’ for the Dutch legislator’s objectives is part of the explanatory memorandum
of Article 16n: brackets are used to indicate that the not-for-profit requirement applies to all
institutions, where the legislator states that the exception can apply to “«publiek toegankelijke
bibliotheken, onderwijsinstellingen of musea, of door archieven» die niet het behalen van een
economisch of commercieel voordeel nastreven”.2381 Yet, the Minister of Justice made a
contradictory statement when discussing the proposal in the Senate, indicating that noncommerciality is only of relevance to archives in Article 16n.2382 What makes the application
of non-commerciality in the Dutch exceptions difficult is thus that the beneficiaries are
phrased identically in Articles 15h and 16n, while their wording is interpreted differently.
In legal literature, the opinion is also voiced that the non-commerciality criterion in Article
16n does not apply to libraries, meaning that the exception includes company libraries,
whereas Article 15h does not.2383 Unofficial English translations of the Dutch Copyright Act
reflect a difference in the application of the non-commerciality criterion, but it is unclear
whether this is in accordance with the legislative intentions just set out: for instance, in one
version of Article 15h, “libraries accessible to the public and of museums or archives which
are not seeking a direct or indirect economic or commercial benefit” are targeted, while the
corresponding translation of Article 16n addresses “libraries, museums or archives accessible
to the public which are not seeking a direct or indirect economic or commercial benefit”.2384
In the former case, the non-commerciality criterion seems to apply to museums and archives
only or to all institutions, while the condition more clearly covers all three in the latter case. In
Annex I, I have chosen to use the same translation in both provisions as the Dutch wording
also takes this approach. The question is whether the directive left space for the national
legislator to employ its own interpretation of the beneficiaries of the library exceptions.
As an extra dimension in the online environment, the Dutch government draws attention to
library uses of works which right holders themselves still commercially exploit. According to
the government, it is then undesirable to oblige the right holders to conclude licenses with
public institutions for making the same works digitally available.2385 It is in this case regarded
irrelevant whether the library’s use would be commercial or non-commercial. In another
respect, it seems that the importance of the non-commerciality criterion is especially felt in
the digital domain. For instance, as Beunen notes, insofar the ‘(scientific) world literature’ in
digital form is held by a commercial company of which the future plans cannot be anticipated,
this leaves us with an uncomfortable feeling. Therefore, she argues that publicly accessible
not-for-profit libraries have a task on the internet as well.2386
6.4.2.3 Conclusion
This section demonstrated that the mission libraries see for themselves in making and keeping
available works is reflected in Dutch copyright law, which positions libraries as a lowthreshold social and cultural facilities which foster equality and help readers develop
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themselves. It is increasingly recognized that the fulfillment of the mission may involve new
media and digital materials. Due to the underlying values, which include accessibility,
topicality and diversity, and due to explicit references in this regard, the library’s mission is
often equated to a public task in Dutch copyright law. This task has both traditional and
evolving connotations, depending on the context, meaning that either tangible copies are used
for the performance of the public task, or that materials may be digitized and made accessible
online. Related to a public task is the concept of non-commerciality, which turns out to be
ambiguous; it is unclear whether privileged libraries must be both publicly accessible and
non-commercial, and whether this differs for each library exception.
In conclusion, it has been observed that the Dutch Copyright Act has recognized the major
social importance of libraries for the preservation and accessibility of cultural heritage by
enabling these core tasks with specific exceptions.2387 In this regard, the choice to implement
the exceptions from the Copyright Directive in Articles 15h and 16n Dutch Copyright Act
express the delegation of a governmental responsibility with regard to access to information,
hence a public task. At the same time, it is noted that the online component of the library’s
tasks could benefit from more recognition in the Copyright Act.2388 Aside from the regulation
of orphan works, it is questionable whether the presence of a public task as such is sufficient
to justify online access to information via libraries. Although the library’s digital purpose and
public task are recognized in Dutch copyright discourse, the actual space for the
operationalizing functions under Dutch copyright law is therefore assessed next.
6.4.3 How Dutch copyright law facilitates the ‘library’s’ operationalizing functions
After the discussion of the library’s institutional organization and purpose under Dutch
copyright law, legal space for the functions of preservation and access (consultation, lending
and copying) is assessed. Prior to the implementation of library exceptions of the Copyright
Directive, it was observed that “mere acts of information reception or consumption” as
protected under the right to receive information, such as reading a book, were not considered
restricted acts. However, this changed due to new possibilities to make information accessible
in the digital networked environment, which led to an expansion of copyright, hence altered
the balance between right holder interests and user freedoms.2389 Therefore, as noted by the
Copyright Committee, libraries ask for exceptions to the exclusive rights for their services in
the digital domain, with regard to unlocking information on-site and online, and the long-term
preservation of cultural and scientific heritage. Yet, the Committee questioned whether the
Copyright Act should ensure libraries the same rights with digital media as with existing
media, given the growing technological possibilities for individual access to information.2390
Ultimately, in 2004, specific exceptions were introduced for library preservation and access.
According to Beunen and Schiphof, the Dutch Copyright Act denotes these provisions as
‘limitations’ because the right holder perspective is taken as a starting point, but to institutions
such as libraries, a limitation means a broadening of their usage possibilities.2391 With Articles
15h and 16n, the legislator has employed the room for national policy within the frame
provided by the directive.2392 The legislator states that, where copyright law already has a
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‘special meaning’ to certain categories of actors, including libraries, this meaning is
retained.2393 This is not further elaborated, but arguably legal regulations facilitating the
practices of these actors is referred to, since the legislator intends to leave the ‘existing
situation intact’ as much as possible.2394 Insofar it is envisaged to extend the existing analogoriented exceptions one-to-one to the digital world, the Copyright Committee noted that a
new assessment was needed for library freedoms in the electronic environment, given the
possibly intensified impact and further reproduction and dissemination.2395 The legislator
nuances the followed approach towards exceptions by observing that some existing
exceptions are not affected by the directive, while others have been rephrased or newly
introduced, such as the library exceptions. This way, the legislator aimed to meet the demand
for new exceptions.2396 Introducing many new exceptions had to compensate for the fact that a
general fair use related provision had proven to be unfeasible.2397
On the one hand, the new legislation, which imposes new “copyright tasks” on the
government, was not only of importance for the digital domain. 2398 On the other, it was
expected that technological developments would necessitate further amendments to the
law.2399 Indeed, issues which were magnified in the digital domain, such as finding all right
holders in digitization projects, have in the meantime led to new exceptions. Nevertheless,
some scholars find that the position of online libraries as compared to classic libraries is much
more unfavorable from a copyright perspective, as the latter benefits from exceptions enabling
access to information, while the establishment of a public digital library is regarded as a ‘legal
minefield’.2400 This section assesses to what extent Dutch copyright law facilitates both the
analog and the digital component of the functions. Most functions appear to benefit at least to
some extent from specific exceptions (x), while general exceptions may also apply (-):
Specific exception
for:

Preservation

Consultation

Lending

Copying

x
art. 16n Dutch
Copyright Act
(based on art.
5(2)(c) Copyright
Directive)

x
art. 15h Dutch
Copyright Act
(implementing art.
5(3)(n) Copyright
Directive)

x
implementation
Rental and Lending
Rights Directive in
arts 12(1)(3), 12(3),
15c Dutch
Copyright Act

x/Reprography
Regulation based on
the general arts 16b,
16h Dutch
Copyright Act

Copyright law:

The Netherlands

Before embarking on the legal regulation of the library’s functions, the next section addresses
the Dutch stance regarding the interpretation of copyright exceptions in general.
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Interpretation of exceptions and beneficiaries
The Dutch system of statutory exceptions is currently governed almost entirely by Article 5
Copyright Directive which sets forth an exhaustive list of exceptions, and the three-step-test.
Consequently, interpretation of an exception depends on the corresponding provision in the
directive, which is ultimately reserved to the ECJ.2401 As to Dutch courts, legal scholars do
not agree on the meaning of the three-step-test: is it a tool for individual assessments or an
‘instruction norm’ to the legislator? Irrespective of the answer, it is concluded the three-steptest does not necessitate a restrictive interpretation of the exceptions.2402 This is confirmed by
the EU case study: the general principle of a narrow interpretation is shifting towards a focus
on the effectiveness of exceptions. These principles will impact Dutch practice. In Dutch
copyright literature, the viewpoint has also been defended that legal provisions containing
exceptions need not ‘always’ be strictly interpreted even though they are exceptions to the
rule of copyright protection. In this view, the principles to interpret exceptions do not differ
from those to interpret principal rules.2403 The interpretation – narrow or broad – of any
statutory provision is determined by the wording of the law, the legislator’s objectives with
the provision, the system of the law and judicial interpretation. 2404 These are the interpretation
methods used in this case study to analyze the library exceptions in Dutch copyright law.
Further specifics of the Dutch legislator’s position with regard to (the library) exceptions are
the following. First, the Dutch legislator has attempted to formulate the exceptions in a
technology-neutral way, while closely following the directive’s terminology. 2405 The aim is to
contribute to the community goal of harmonization and to improve the existing exceptions.2406
The quest for technology-neutral provisions follows the recommendations of the Copyright
Committee in this regard, which argued that the ‘open’ notions in the wording and system of
the existing Dutch Copyright Act had stood the ravages of time.2407 By contrast, according to
the Committee, technology-dependent legislation would be perishable in light of rapid
technological developments, hence lead to lacunas and legal uncertainty.2408 Yet, it was also
acknowledged that a technology-dependent formulation cannot always be avoided,2409 but the
report did not elaborate on this. The Vereniging voor Auteursrecht questioned whether the
preference for technology-neutral legislation was sufficiently substantiated in each case, since
the techniques employed considerably determined the impact of exceptions on right holder
interests.2410 As to the library exceptions, it seems that the principle of technology-neutrality
has not been fully translated everywhere. The consultation-exception of Article 15h Dutch
Copyright Act for instance goes back and forth between the library’s physical and digital
institutional organization. The preservation-exception of Article 16n however generally refers
to the ‘technology available’ to render a work accessible, which could encompass both
traditional and modern technologies.
Second, the legislator seems to perceive the exceptions as a legal safeguard. The legislator
deemed a preservation exception warranted because this core task, serving the general
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interest, should not be subject to legal uncertainty. As there would always be a risk that
agreements do not cover certain library claims, and as right holders might not in all cases be
willing to cooperate, the legislator preferred a statutory exception over licenses in this
regard.2411 Again, the legislator has followed the Copyright Committee’s advisory report,
which contended that certain acts essential to the library’s functioning should not depend on
prior permission, though the accessibility of information is not necessarily ‘free’. 2412 Similar
considerations underlie the Dutch lending regime: the construction that libraries can fulfil
their function of making works temporarily available without prior permission, provided that
they pay right holder remuneration is intended as a safeguard to facilitate reasonable payment
arrangements that do not raise barriers to the lending function.2413
Third, some contexts especially leave space for a broad interpretation. For example, the
exceptions for orphan works are designed to cater to the realities of digitization and online
access. As the Dutch legislator underlines, the basic principle is that, if a diligent search for
the right holder yields no result, the widest possible use of the works becomes possible, to
optimize the possibility to make orphaned cultural heritage available online.2414
With these interpretation principles in mind, the case study will analyze the library’s functions
under Dutch copyright law. As explained under ‘institutional organization’, the beneficiaries
of of the exceptions are generally publicly accessible libraries without commercial goals.
6.4.3.1 Preservation
As part of the preservation function, libraries undertake multiple activities to maintain their
collections, from preventive action to replacement of part or whole of a work. The objective is
to safeguard durable access to the collection. To what extent does Dutch copyright law enable
this function in a traditional or evolving sense? To answer this question, it must first be
established whether copyright-relevant acts are involved. As libraries likely need to duplicate
part or whole of the work, preservation triggers copyright law, unless an exception applies.2415
Prior to the implementation of the Copyright Directive, it was argued that libraries could rely
on general exceptions for personal use to justify internal archiving objectives, also in
electronic form as the form of reproduction was not specified. Drawbacks of this approach
were however that only small parts of works could be reproduced and that the copies could
not be delivered to users, which made it questionable whether the works could be made
available for user consultation.2416 Currently, preservation is regulated by Article 16n Dutch
Copyright Act, which regards preservation activities as ‘specific acts of reproduction’
according to Article 5(2)(c) Copyright Directive.2417 As indicated, the legislator
acknowledged the potential of agreements, but still introduced a statutory exception, an
approach that found support in the literature.2418 The exception covers three preservation
purposes, that are discussed first. Next, the implications of Article 16n as an exception to the
reproduction right rather than to the making available right are assessed. Lastly, the other
conditions for the use of the exception are set out in light of the framework’s spectrum.
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Three preservation purposes as ‘specific acts of reproduction’: technology neutral
Article 16n Dutch Copyright Act offers libraries what has been called a ‘limited ability’ to
make copies from works in their collections.2419 Certain acts of reproduction by publicly
accessible libraries, which are not striving for profit, are not regarded as copyright
infringements, provided that this serves the ‘sole purpose’ to, generally, prevent decay and
keep materials held by libraries consultable.2420 The permitted acts of reproduction, are
concretized by three scenarios. Two of them stem from a proposal made by the Federatie van
Organisaties in het Bibliotheek-, Informatie- en Documentatiewezen (FOBID) during the
legislative process,2421 which shows that Dutch copyright law does not only influence library
practice2422, but also the other way round. A third purpose was added on the advice of the
Vereniging voor Auteursrecht.2423 In light of the assessment framework’s spectrum, the
purposes can be summarized as follows.
The first purpose is ‘to restore the specimen of the work’. The initial proposal was phrased
slightly differently as ‘to protect from decay’2424, which the Vereniging voor Auteursrecht
deemed unclear. It was assumed that this phrase cannot mean that a new exemplar is made.
Rather, a reproduction would merely be partial, for instance to make fainted parts of a work,
such as a painting reappear.2425 Another example is the copying of a few missing pages of a
work.2426 The Vereniging thus proposed to call the envisaged act by its name: restoration, a
suggestion which was adopted in the final provision. The right to integrally make backup
copies would then be limited to those cases where restoration is not possible and a
‘demonstrable threat’ of decay of the exemplar is present, as part of the second purpose.2427
Before turning to the discussion of that purpose, it can be concluded that the current wording
of the first purpose in Article 16n indeed speaks of restoration of a specimen and therefore
seems traditionally oriented as a tangible exemplar of the work is involved. The physical
restoration of a work can however serve digital aims as well, for instance if libraries want to
put their collections online. Works are sometimes restored first especially to that end, which is
permitted. By contrast, the lawfulness of making a digital picture or scan and putting it online
is questionable: it is uncertain whether this practice meets the requirement of threatening
decay; and making available is beyond the scope of Article 16n. 2428 Both aspects are
discussed in more detail in the rest of the analysis.
The second purpose is ‘to preserve a copy of the work for the institution if the specimen is
threatened by decay’. Though the Vereniging voor Auteursrecht had required that the threat
be ‘demonstrable’, the Minister of Justice clarified that the decay must be ‘plausible’ instead,
since the former would suggest that special requirements were posed to the proof of the
threat.2429 Still, preventive preservation is presumably not covered if there is no real damage.
Therefore, general digitization projects seem to fall outside the scope of the exception. For its
historical newspaper scanning project, the Dutch Royal Library thus had to inquire whether
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the works were still in copyright, and if so, whether Article 16n could be invoked. This is
different if orphan works are involved: Article 16o then allows reproduction for digitization
purposes if the conditions are met. Contrary to the first ground, preservation of the specimen
which threatens to be lost may involve a reproduction of the work in its entirety. 2430 Though
this second purpose also centers around the preservation of an exemplar, it could arguably
encompass the reproduction of both analog and digital materials on a tangible carrier. Hence,
this purpose is a hybrid variant on the spectrum of traditional and evolving preservation.
The third purpose is ‘to preserve access to the work if the technology available to render it
accessible becomes obsolete’. An example is the situation in which digital works ‘such as
video art, websites and e-mails’ are migrated2431, or if works risk to become entirely unusable
if technologies become outdated, which requires that works are converted to other formats,
such as ‘from Wordperfect to Word’, or to other carriers, such as ‘from floppy disc to cdrom’.2432 The copying of a whole work is likely necessary. As far as the Vereniging voor
Auteursrecht was concerned, libraries should only be able to invoke Article 16n for this
purpose if no suitable copy could be obtained on the market.2433 The Minister of Justice
however declined this condition because of the quick succession of operating systems and
standards. He wanted to prevent that libraries, as lawful owners of certain content, would have
to pay for something they already owned each time a new format came out. 2434 Formatshifting thus is allowed. Until recently, the Dutch Copyright Act was the only legislation to
address format-shifting in this way2435, but the German case study shows that this has
changed. In sum, the third purpose is the most technology-neutral of the three, referring to
‘technology’ in general, which could thus be anything, ranging from analog to digital.
In conclusion, Article 16h allows for preservation copying if the ‘sole purpose’ is one of the
three listed. According to Visser, this phrase must however be interpreted broadly.2436 The
ruling in Lira-Pictoright/Gemeente Leiden serves as illustration.2437 The municipality of
Leiden, which operates the archive of ‘Heritage Leiden and Surroundings’, had digitized the
entire archives of seven regional newspapers from 1720-2006. The digital archive was made
available online since 2006. Lira and Pictoright, two Dutch collective rights organizations,
argued that the archive had digitized the papers without permission, while, in their view,
Article 16n did not apply as the archive itself indicated that preservation was one of the goals
of the digitization, but not the sole objective. The court however held that the aims of Article
16n justify that the provision be interpreted in the sense that every reproduction, to the extent
necessary for the maintenance of works, is covered. According to the court, the digital copies
made of newspapers thus were non-infringing.2438 As Visser phrases it, archives – and
libraries – may de facto digitize everything they have on paper.2439 Still, despite the purpose
of preservation of access, Article 16n is not an exception to enable making available of the

2430

Cf. Krikke 2006, p. 64.
Beunen & Schiphof 2006, p 21.
2432
Krikke 2006, p. 64.
2433
Vereniging voor Auteursrecht 2002, p. 18.
2434
Minister of Justice 2003 (1), p. 34.
2435
Triaille e.a. 2013, p. 273.
2436
Visser 2016, p. 269.
2437
Rb The Hague 17 December 2014, C/09/450801 / HA ZA 13-1049 (Lira-Pictoright/ Gemeente Leiden).
2438
Rb The Hague 17 December 2014, C/09/450801 / HA ZA 13-1049 (Lira-Pictoright/ Gemeente Leiden), par.
4.11.
2439
Visser 2016, p. 269.
2431

~ 342 ~

Chapter 3 – The Netherlands
digitized works. In combination with other exceptions however, the court’s ruling implies that
digitization may serve other purposes, such as making available on-site.2440
No making available of preservation copies
The legislator indicated that the proposed Article 16n did not concern the making available of
the retained or preserved materials.2441 Its rationales of fostering the long-term availability and
the clear connotations of providing access do not change the fact that this is only an exception
to the reproduction right.2442 Insofar as no other exceptions apply, the legislator obliged
libraries to conclude agreements with right holders in this respect. The legislator found this
‘perfectly reasonable’ in view of the protection of right holder interests.2443 Beunen and
Schiphof add that permission can then be asked both for making digital reproductions of
works other than for threatening decay, which thus does not fall under one of the purposes
listed, and for making these reproductions available online.2444 It is however likely that the
on-site access-exception of Article 15h will be relevant, if not for online access then at least
for the availability of digitized works on terminals.2445 Krikke considers this plausible as well:
she deemed it uncertain whether libraries could lend preserved copies, but underscored that a
preservation copy is useless if it cannot be consulted, meaning that it needs to be available at
least in the library’s reading room if the original work is lost or no longer consultable.2446
Aside from Article 16n Dutch Copyright Act, the Reprography Regulation bears some
significance to the issue of retaining materials. This regulation can be read as a certain
recognition of the archiving copy,2447 since the regulation enables libraries to make copies
without user request, to replace works which users have requested to borrow. Thus, the copies
are lent and the original is retained. The regulation therefore served as a specific conservation
provision in Dutch copyright law, as risks of loss of and damage to the original collection are
reduced. From the fact that the original works are thus retained, it can be concluded that the
regulation does not leave space for reproductions in the context of preservation, which is a
different activity.2448 As the reproduction of tangible exemplars is involved, the implications
of the Reprography Regulation seem quite traditional.
Further conditions
Article 16n poses two more conditions: the work must be part of the library’s collection, and
the provisions of Article 25 Dutch Copyright Act must be observed. In the literature, it is
assumed that these conditions apply to both published and unpublished works.2449
The collection-criterion has been discussed as part of the library’s institutional organization,
but also determines the scope the exception regarding preservation. Therefore, the rationales
and meaning of the criterion are addressed, especially since it is only posed in the national
exception. Initially, it is not clear where the condition comes from, but the legislator has
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presumably followed the suggestion of the Vereniging voor Auteursrecht to impose certain
additional restrictions to the scope of the preservation exception to prevent abuse of a broadly
formulated provision.2450 The Vereniging further proposed that the exemplars of the works to
be reproduced under Article 16n be ‘lawfully acquired’, but the Minister of Justice chose not
to include this condition explicitly as it was implied in the requirement that a work is part of
an institution’s collection.2451 With regard to digital collections, the question could be raised
what must be acquired in order to be able to preserve – ownership or access? And is the latter
sufficient to invoke the preservation exception for licensed works, as, from a library
perspective, the central issue is preservation of access? Neither Article 16n, nor its
explanation provides clues on this, but in principle, it seems that both physical and digital
collections can be preserved for one of the listed purposes and the other criteria are met.
Next, Article 25 contains the author’s personality rights, which are not harmonized with the
Copyright Directive, but generally protect the integrity of the work, the author’s reputation,
and the bond between the two.2452 Even after transferring their copyrights, authors
consequently have the right to oppose any alteration of the work, unless this would be
contrary to reasonableness. Furthermore, authors may contest any distortion, mutilation or
other impairment of the work if this would harm the name or reputation of the author. In the
preservation context, potential causes for author protest would be if technological
developments cause publications to become outdated, necessitating their conversion, which
implies not only copying but also alteration. If not only the technology behind the publication,
but also its “look and feel” change, this triggers the personality rights.2453 Another example is
if an image is reproduced in a lower resolution.2454 It should also be prevented that, in the
course of the digitization process, pieces of a work are lost. That an objection to an alteration
can only be upheld insofar it is within reason means that the interests of author and library
must be weighed. As libraries can contend that a contested preservation method is the most
suitable way to preserve the publication for long-term accessibility, it has been argued that
their interest is likely to prevail.2455 As to the protection of the reputation of the author, a clear
indication that the publication is converted and may differ from the original in certain ways
may be sufficient to counterbalance potential injury to the author’s reputation.2456 In sum
therefore, preservation activities, including digitization, may not cause unreasonable
alterations or distortions to the appearance of a work.2457 The condition was introduced as a
guarantee for right holders with regard to the care exercised during the preservation process,
after concerns voiced by author and publisher representatives, who made a case for the
inclusion of safeguarding the integrity and functionality of the original work.2458
Lastly, although this is not a real condition of Article 16n, its effectiveness further depends
on the question of whether the provision is contractually overridable. Article 16n does not
determine whether the exception or a license prevails. The Dutch legislator left this for the
courts to assess.2459 Scholarly opinions on the issue vary: as it is argued that exceptions
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resting on fundamental rights should have an imperative character2460, the overridability of the
preservation exception depends on whether it is assigned a constitutional character. Both
affirmative and negative viewpoints are taken: the library exception with regard to
preservation is considered as connected to the foundations of a social and democratic society,
and as important to the general welfare but not pursuing objectives “so fundamental to the
defence of individual freedoms and the free flow of information that they should be
considered imperative rules from which parties may not deviate by contract, under any
circumstances”, respectively.2461 It should be noted that in another context, namely that of
technological protection measures, the Dutch Copyright Act does provide pointers with regard
to the effectiveness of Article 16n: following Article 29a, rules may be given for right holders
to take steps to provide users of works with the means necessary to benefit from the
exception. This does not apply to works which are contractually made available on an on
demand basis, in other words, digitally licensed works.2462
Conclusion
For a long time, Dutch copyright law only recognized conservation to a certain degree in the
Reprography Regulation, which enables reproductions to be made and lent to spare the
original work. Since the implementation of the Copyright Directive, the Dutch Copyright Act
contains a specific preservation exception, which enables both traditional and digital acts of
preservation. The permissibility of both depends on the purpose involved: physical exemplars
may be restored; digital exemplars must be threatened by decay or the technology to render it
accessible must become obsolete so that the exception does not seem to benefit general
digitization projects. Both scenarios further imply that preventive preservation is not allowed,
but with digital works, it may be too late if decay must be visible; works may already be
damaged beyond repair. Aside from the requirement of the plausible threat of decay, Article
16n does not provide clarity on the number of permitted copies and the moment of
reproduction, which may foster legal uncertainty. Parts of the preservation exception are
technology-neutral, which fosters flexibility. In turn, from a library perspective, a restriction
is that Article 16n only allows reproduction. In the case of keeping works accessible with
contemporary technologies however, digitization is not a goal in itself, but a means to the end
of safeguarding the long-term accessibility of the materials. Unless another exception applies,
or in specific contexts such as orphan works, subsequent access is thus not allowed.
6.4.3.2 Access
This section assesses the legal treatment of the library’s other main function: providing access
via consultation, lending and copying. The focus lies on the facilitating roles of libraries. For
instance, libraries offer consultation possibilities, but users actually consult; libraries can copy
on user request, but users can also copy themselves facilitated by libraries. Most of the
relevant exceptions were introduced or amended in the Dutch Copyright Act following the
Rental and Lending Rights Directive and the Copyright Directive. The specific exceptions for
consultation (Article 15h) and lending (Articles 12(1)(3) and 12(3) in conjunction with Article
15c) target beneficiaries who meet the public accessibility and non-commerciality criteria
discussed previously. Copying other than for preservation purposes is governed by both
specific provisions (the Reprography Regulation) and general provisions (Articles 16b and
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16c). To what extent does Dutch copyright law enable the traditional or evolving sides of each
manifestation of access and under what conditions?
a. Consultation
The consultation function signifies that libraries make materials available for their users to
consult in various forms, from traditional on-site reading to digital browsing. As the Dutch
legislator acknowledged, placing physical materials at users’ disposal for on-site reference
purposes is not a copyright-relevant act.2463 That has not changed for paper materials,2464 but
the appropriateness of that observation for audio and video materials has been questioned.2465
As it has been observed that making digital works available to users would not be possible
without an exception to the right holder’s exclusive rights,2466 the question is to what extent
the digital counterpart is allowed under Dutch copyright law, which, on advice of the
Copyright Committee, was enriched with an on-site access exception due to the
implementation of Article 5(3)(n) Copyright Directive. As the Committee noted, the provision
was new to Dutch copyright law, but in line with existing on-site consultation practice.2467
Although Article 15h Dutch Copyright Act bears many resemblances with Article 5(3)(n), the
analysis demonstrates that both the Dutch translation of the directive and the implementation
in national law raise questions. The beneficiaries have been discussed under ‘institutional
organization’. The permitted purposes of the consultation also featured in the previous
analysis, namely research or private study of individual members of the public, although it has
been noted that compliance with this requirement is hard to control, while control is deemed
undesirable.2468 Aside from beneficiaries and purposes, this section focuses on particular
conditions of the on-site access exception of Article 15h. To that end, the section discusses the
phrase “Tenzij anders overeengekomen” or ‘unless otherwise agreed’; “besloten netwerk” or
‘closed network’; and “terminals in de gebouwen” or ‘terminals in the buildings’.
“Tenzij anders overeengekomen”
Article 15h applies ‘unless otherwise agreed’, which conveys that the exception has a
regulatory rather than an imperative character2469, meaning that libraries can make works
available for consultation unless this possibility has been contractually excluded. It fits the
Copyright Committee’s observation that new media offer increased possibilities in
comparison to traditional media for further agreements between libraries and right holders.2470
The condition can however be interpreted in two ways. First, Visser has noted that the
legislators at both EU and national level aim to take away barriers for on-site consultation in
libraries, also if digital information is involved, but that the phrase ‘unless otherwise agreed’
signals that publishers can ‘do what they want’ with the usage licenses. Since the Copyright
Directive calls on stakeholders to promote licenses which favor libraries in a balanced way
and leaves parties space to do this, it provides the possibility not to adhere to this at the same
time.2471 Second, in accordance with the ECJ’s decision in Darmstadt, the ‘unless otherwise
2463
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agreed’ condition signifies that agreements must really have been concluded and that a mere
offer is not sufficient to set aside the exception.2472
The wording of Article 15h has been debated. On the one hand, the Copyright Committee
pointed at an ‘apparent error’ in the Dutch translation of Article 5(3)(n) 2473: the phrase
allowing the “use […] of works and other subject-matter not subject to purchase or licensing
terms” is translated as “het gebruik van niet te koop aangeboden of aan licentievoorwaarden
onderworpen werken of ander materiaal”. Visser also called this translation inaccurate and
suggested “behoudens een andersluidend contractueel beding” instead.2474 The Committee’s
textual proposal for Article 15h, which inspired the final provision, was based on other
language versions. The legislator approved of the wording of ‘unless otherwise agreed’.2475
On the other hand however, the Vereniging voor Auteursrecht found that this phrasing did not
express quite the same as Article 5(3)(n): according to the Vereniging, the use of a work can
be subject to conditions which do not concern on-site access, meaning that the parties do not
have ‘agreed otherwise’ with regard to making the work available for consultation on-site.
The directive’s exception would in this case not apply, whereas the Dutch privilege would.2476
In view of the effectiveness of the exception, it seems plausible that agreements should only
prevail if they concern the issue in question – consultation via library terminals.
“Besloten netwerk”, “terminals in de gebouwen”
Article 15h requires that works are made available by means of a “closed network via
dedicated terminals in the institutions’ buildings”, which extends consultation in the reading
room to the digital domain.2477 The works covered are literary, scientific and artistic works,
and recordings of performances, phonograms, movies and programs. 2478 By providing a
certain ‘digital latitude’, the provision thus mitigates the observation that the Dutch Copyright
Act does not facilitate digital forms of reproduction and making available as generously as
physical forms.2479 Recalling the discussion of the concepts of “besloten network” and
“terminals in de gebouwen” as part of the library’s ‘institutional organization’, this section
complements that analysis with a focus on the implications of both conditions on the
delineation of the scope of permitted acts as part of the consultation function.
The ‘closed network’-phrase is specific to the Dutch interpretation of the on-site accessexception. Whereas Article 5(3)(n) Copyright Directive revolves around the phrase of
“dedicated terminals on the premises of establishments”2480, which only implies that access
must take place via a closed network, the Dutch provision makes it explicit. The explanatory
memorandum to Article 15h does not elaborate on the reasons for its inclusion, but explains
its scope: that network does not have to be made accessible only via ‘a limited number of
monitors specially designated for that purpose’.2481 As noted previously, the Vereniging voor
Auteursrecht critically observed that computer screens enabling other activities than
2472

See ECJ 11 September 2014, C-117/13 (Technische Universität Darmstadt/Eugen Ulmer KG).
Commissie Auteursrecht 2001, p. 22.
2474
Visser 2001, p. 15.
2475
Tweede Kamer 2002 (2), p. 49.
2476
Vereniging voor Auteursrecht 2002, p. 13.
2477
Cf. Tweede Kamer 2002 (2), p. 42; Krikke 2006, p. 64.
2478
Cf. Krikke 2002, p. 32, referring to Article 15h Dutch Copyright Act and Article 16 sub c Dutch
Neighbouring Rights Act.
2479
Beunen 2010 (2), p. 47.
2480
The Dutch translation of the directive is: “speciale terminals in de gebouwen van die instellingen”.
2481
Tweede Kamer 2002 (2), p. 42.
2473

~ 347 ~

Chapter 3 – The Netherlands
consultation would thus fit the Dutch provision, but not Article 5(3)(n) Copyright
Directive.2482 In both cases, the materials are offered inside the library. In this regard, Krikke
notes that the terminal-exception does not set special requirements for the premises where the
consultation takes place other than that it must be a room within the library, which will be
accessible for the public, including so-called ‘walk in users’ who can access the closed
network to effectuate the digital consultation function.2483
Indeed, although revolving around a network, Article 15h statutorily confines the scope of the
consultation-function to terminals in the library’s buildings, excluding at distance access ‘via
the internet or an extranet’.2484 The rationale lies in the potentially increased use of works
online, while, at the time of the implementation, business models for online delivery of
content were still developing.2485 The Dutch legislator confirmed that the measures taken with
the implementation have no bearing on online activities, following the consideration by the
EU legislator that, on that terrain, developments in the market must be awaited.2486 The Dutch
legislator acknowledged that the technological possibilities for online access existed and
signaled the importance of remote access for certain groups of users who could not physically
come to the library. Yet, the conclusion had to be drawn that the strict conditions of Article
5(3)(n) did not allow for a national exception to enable electronic at distance access. 2487 The
Minister intended to raise the issue of online access for certain groups of users with the
Copyright Directive’s evaluation.2488 The general exclusion of online access and the
confinement of the closed network to terminals in the library’s building have, against the
background of the internet era where ‘physical boundaries have been overcome’, led scholars
to qualify the exception as ‘outdated’.2489
That online access to copyrighted materials via libraries is not covered by Article 15h, but
depends on prior permission, is confirmed in recent case law concerning the making available
of archival collections via the internet. In the case of Van Bennekom/Stichting Internationaal
Instituut voor Sociale Geschiedenis (IISG), the IISG had, as an institution carrying out
historical research worldwide and maintaining more than 3000 archives, set up a digital
catalog which was consultable online. Via the website, scans could be ordered. The catalog
contained more than 70.000 pictures, including 221 pictures of the photographer who started
the case. The IISG based this practice on Article 15h. Although the court agreed that the IISG
operated an archive without a for profit purpose in the sense of Article 15h, and that the
exception allowed the photos from the collection to be digitized and made available via a
closed network on the archive’s premises, the online unlocking was considered copyright
infringement. The societal duty to make the collection available online did not change this. As
the court indicated, the Dutch legislator had to give Article 15h ‘the same limited meaning’ as
its EU counterpart. Only in concrete circumstances, which in this case had not been proven,
could the freedom of information prevail in an additional balancing exercise.2490
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In a similar sense, in the Lira-Pictoright/ Gemeente Leiden-case, the digitization to preserve
copies for the institution could in the view of the court be based on an exception.2491 The
digital archive was however made available online for consultation, which, according to the
court, could not be equated with consultation on the premises under Article 15h.2492 The court
further did not regard the subsequent online making available to the public of the digitized
newspapers as ‘necessary’ for the works’ retention. This practice consequently could not
benefit from the library privilege.2493 The court did not find this outcome ‘unreasonable’: the
archive’s argument that it was unfeasible to obtain permission of all right holders involved
was not sufficient for the conclusion that application of the Dutch Copyright Act in this case
was contrary to the principles of reasonableness and fairness, since the court did not see the
necessity for the chosen method of making the works available. Although the court recognizes
the societal need for online availability of the archive’s materials, the court does not find this
a necessity.2494 According to Beunen, the courts in both cases have thus recognized an
ancillary digitization right, even though the Darmstadt-case was not explicitly referred to, and
even if that right does not automatically allow for online access.2495
In a third case, uncertainty about the legal status of images caused the Stadsarchief Rotterdam
to take tens of thousands of images offline due to the legal dispute with collective rights
organization Pictoright. According to the court, the Stadsarchief had only generally argued
that archives cannot reasonably fulfill their task if they may not make the works in their
collections available online without prior permission, at least until right holders oppose.
According to the court therefore, the Stadsarchief had failed to provide specific circumstances
which might justify an additional balancing of interests beyond the copyright exceptions,
namely on the basis of the right to freedom of expression. The Stadsarchief thus had to cease
making available the works in question on the web without permission.2496 Until the archive
had established which images were out of copyright, users had to come personally to the
archive’s reading room to consult the works.2497 It shows that libraries too can only make
works accessible on the internet without right holder permission if they are in the public
domain. As Van Eechoud observed, the transition of the library’s functions from physical to
digital depends to a large extent on clearing copyrights.2498
Lastly, although online access generally falls outside the scope of the library privilege, the
legal treatment of online access is different in specific circumstances. First, if orphan works
are involved, Article 16o Dutch Copyright Act allows libraries to reproduce and make
available orphan works in furtherance of their tasks, especially online, serving the goal of
cross-border availability of such works. The difficult condition of a diligent search must in
that case be met. Second, online access to library materials can already take place in practice,
though not on the basis of an exception, but on the basis of licenses. The Dutch Royal Library
for instance does not only offer access to digital materials via computers in the reading room,
2491

Rb The Hague 17 December 2014, C/09/450801 / HA ZA 13-1049 (Lira-Pictoright/ Gemeente Leiden), par.
4.11.
2492
Rb The Hague 17 December 2014, C/09/450801 / HA ZA 13-1049 (Lira-Pictoright/ Gemeente Leiden), par.
4.12.
2493
Rb The Hague 17 December 2014, C/09/450801 / HA ZA 13-1049 (Lira-Pictoright/ Gemeente Leiden), par.
4.13.
2494
Rb The Hague 17 December 2014, C/09/450801 / HA ZA 13-1049 (Lira-Pictoright/ Gemeente Leiden), par.
4.14.
2495
Beunen 2015, p. 118.
2496
Rb Amsterdam 10 June 2015, C/13/519351 / HA ZA 12-717 (Pictoright/Stadsarchief Rotterdam).
2497
See http://www.stadsarchief.rotterdam.nl/nieuws/beeldbank-weer-gedeeltelijk-online.
2498
Van Eechoud 2015, p. 143-145.

~ 349 ~

Chapter 3 – The Netherlands
but also online access via users’ own devices, which however still need to be connected with
the library’s network inside the library; and online access to some materials via licenses.
Users with a membership number and a password can consult these materials.2499
Further conditions
Some additional conditions of Article 15h have already been mentioned as characteristics of
the library’s institutional organization, but here the focus lies on the impact on the exceptions’
scope, hence on the permitted acts of consultation. First, the criterion that the works made
available must be part of the library’s collection directly results from Article 5(3)(n)
Copyright Directive. When this criterion was lacking in the wording of the initially proposed
Article 15h2500, the Vereniging voor Auteursrecht contended that this was contrary to the
directive, meaning that it had to be introduced in the Dutch exception2501 and not only
mentioned in the explanatory memorandum to Article 15h.2502 The collection-criterion is
taken to signify that ‘(external) materials of third parties’ may not be made available in the
manner enabled by the exception – thus on-site via terminals.2503 The Vereniging voor
Auteursrecht further noted that Article 15h does not limit the consultation exception to
lawfully acquired materials, implying that it should.2504 The Minister of Justice however did
not find it necessary to include this criterion as was found to be inherent in the collectionrequirement.2505
As to the permitted acts of consultation, different possibilities were proposed in the drafting
process of Article 15h. As noted previously, the options ranged from a ‘one copy one user’
model for consultation on-site, to remote access under the same restriction, while multiple
user-access would need right holder permission.2506 A factor to take into account was the risk
of substituting exploitation in libraries, if a large number of persons inside or outside the
library would obtain free access to a work simultaneously. Such a situation would be
impossible in the physical world, but this could be different with regard to new media.
Therefore, the interest of access to certain works should be balanced against the impact of the
chosen methods of access and the scale of the resulting use. The ease with which electronic
copies can be made and spread and the increased reach require a new weighing.2507 Though in
this context not explicitly called a one copy one user model, consultation under Article 15h is
reserved to “individual members of the public” via dedicated terminals. This delineation is not
elaborated on.2508 On a related note, the legislator states that Article 15h has no relevance for
activities by users other than consultation: they may not download the information on empty
information carriers or print texts under this exception. 2509 This consideration precedes, but is
in conformity with the ECJ’s ruling in Darmstadt.2510 The relationship of Article 15h with
other exceptions has been questioned, for instance, may works manufactured on the basis of
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other exceptions be made available for consultation under Article 15h?2511 As we have seen,
this question has been answered affirmatively the preservation exception, Article 16n.2512
Conclusion
In conclusion, the traditional side of the library’s consultation function has a history of being
free from copyright consequences, while the evolving dimension needed an exception to the
exclusive making available right in order to be, at least partly, facilitated. Article 15h Dutch
Copyright Act, a provision closely resembling but slightly diverging from Article 5(3)(n)
Copyright Directive, regulates access by means of a ‘closed network’ via dedicated terminals
in the institutions’ buildings. Even though still place-bound, the consultation of digital works
is under conditions allowed for specified purposes. That is, if the parties do not have agreed
otherwise. Following the ECJ’s decision in Darmstadt, a mere offer is not sufficient to set
aside the exception. In this sense, Article 15h constitutes a minimum safeguard for libraries to
fulfil their function in making digital works available on-site for consultation, as they can
choose to digitize works from their collections themselves. Of course, with regard to borndigital content, the question is whether libraries can refuse to accept licensing terms in
practice, as they might otherwise not acquire access to the content at all. In turn, libraries
cannot go further than the exception prescribes, for example by offering online access and
downloading options, and in this respect constitutes a safeguard for right holders as well.
As confirmed in recent case law, a public task and a societal need for online access do not
automatically justify such activities without right holder permission. In this sense, the Dutch
courts have to follow the ‘limited meaning’ of the EU provision. Alhough Dutch courts seem
open to a wider interpretation of the library exceptions if this is necessary to achieve the
regulation’s aims, meaning that an ancillary digitization right has been recognized – not only
if this is necessary for preservation but also for making the works available on-site, in line
with practice of the Dutch heritage sector2513 – online access is still not covered by the
existing exception, which only permits ‘on-site online’ access. The consultation functions’
shift from physical to digital thus depends on obtaining permission if no exception is
applicable.2514 As Article 15h is an exception to the making available right, additional user
acts such as downloading and printing fall outside the scope.
b. Lending
With the lending function, libraries allow users to take works temporarily from the library.
Depending on the design of lending regulation, this practice can interfere with the author’s
exclusive rights. This section assesses to what extent Dutch copyright law facilitates the
traditional and evolving sides of lending.To answer this question, this introductory section
introduces the concept of lending as perceived in Dutch copyright law, against the
background of the Rental and Lending Rights Directive. Next, the Dutch legislator’s choice to
turn the exclusive right into a remuneration right is explained, as is the initially traditional
interpretation of the lending rules as covering tangible exemplars only, raising legislative
discussions on the applicability to new media. Lastly, these discussions indicate that the
current debate on the legal status of e-lending is not new.
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In line with the Rental and Lending Rights Directive, the concept of lending has a specific
legal meaning in the Dutch Copyright Act: “making available for use for a limited period of
time and not for direct or indirect economic or commercial advantage by establishments
which are accessible to the public” (Article 12(3)). The specific meaning lies in the
connection with certain beneficiaries, which include public libraries. The non-commercial
nature of lending distinguishes it from rental. Further, although the temporary character of
‘lending’ in the legal definition is also part of the concept’s common understanding, this
element of the definition must, as noted by the Dutch Supreme Court, also be interpreted
conform the directive. As neither the directive, nor the Dutch Copyright Act specify the
lending period, a renewal is regarded as part of the limited period of time in which a user has
the disposal of the work.2515 The interpretation of the Dutch Copyright Act in this regard
cannot be influenced by agreements between the parties.2516
Lending is not subject to exhaustion either (Articles 12(1)(3) and 12b Dutch Copyright Act).
It is one of the exclusive rights in the Dutch Copyright Act, and more specifically, a form of
making public. Although libraries would normally need right holder permission for their
lending activities, the Dutch rules ‘categorically’ permit lending by publicly accessible
institutions, provided that they pay fair compensation.2517 It results from Article 15c Dutch
Copyright Act, which replaces the exclusive right for a remuneration right, as discussed next.
Utilization of derogation possibility: traditional interpretation and application to new media
The basic rule in the Dutch lending regulation is that lending is reserved to right holders. The
right holder competence may however be set aside: under Article 15c, it is not regarded as a
copyright infringement to lend within the legal meaning of Article 12 Dutch Copyright Act,
provided that fair compensation is paid. It has been questioned whether the derogation from
the rule is compatible with the directive, since it requires ‘fair compensation’ rather than
‘compensation’ as Article 6 of the directive does. The ECJ has stated that the latter is
necessarily lower than the former,2518 but it is arguably permissible to establish a higher level
of author protection in national law. Since the derogation allows publicly accessible libraries
to make temporarily available ‘the whole or part of the work or a copy which has been put
into circulation by or with the consent of the right owner’ if this does not serve for-profit
purposes, the question is what the scope and implications of this derogation clause are for the
fulfillment of the lending function in a traditional or evolving sense.
In Dutch copyright law, the derogation is the counterpart of the lending right, evidenced by
the observation that both revolve around ‘the whole or part of an original work’. This phrase
slightly differs from the definition in the directive (“originals and copies”), but in both cases,
only the kinds of works covered or excluded are specified, not their form. So, lending does
not apply to works of architecture or applied art (Article 12(1)(3) Dutch Copyright). The
Dutch legislator has furthermore excluded works “meant in Article 10, first paragraph sub
12º”, i.e., computer programs from the derogation, which is thus confined to works in meant
under Article 10 first paragraph under 1º, namely writings.2519 The difference in legal
2515

Hoge Raad 23 November 2012, NJ 2013/381 (Stichting Leenrecht/VOB), par. 3.3, confirming Hof The
Hague 28 June 2011, no. 200.072.254/01 (Stichting Leenrecht/Vereniging Openbare Bibliotheken).
2516
Hof The Hague 28 June 2011, no. 200.072.254/01 (Stichting Leenrecht/Vereniging Openbare Bibliotheken),
par. 24.
2517
Cf. Hugenholtz 2013.
2518
Cf. Beunen 2013, p. 145.
2519
Tweede Kamer 1992 (1), p. 2. Article 15c(1) Dutch Copyright Act, based on Article 6(2) of the directive.

~ 352 ~

Chapter 3 – The Netherlands
treatment stems from the expected impact of the derogation on right holder interests;
therefore, the legislator chose for an ‘absolute’ lending right in view of computer programs’
legal protection.2520 It means that the lending right remains an exclusive rather than a fictive
right, unless the software in question solely serves to make data on a data carrier accessible. A
case by case assessment is thus necessary to determine whether Article 15c applies, even
though this may be difficult in practice.2521 According to the Amsterdam Court in a case on
lending ‘multimedia cd-roms’ by public libraries, the decisive factor is whether the computer
program on a CD-ROM is subsidiary to the informative part. In other words, the program
must merely be a tool to present the work rather than contribute to its (informative) character,
as is for instance the case with dictionaries or encyclopedias on CD-ROM.2522 Insofar CDROMs are involved, right holders therefore retain the right to give permission for lending,
depending on the character of the work.
As indicated, the form of works that are covered by the public lending right is not stated in the
Dutch Copyright Act or the legislative explanation. For a long time, scholarly consensus was
that the legal definition of lending ‘the whole or part of an original work’ targeted tangible
works.2523 It signifies a traditional perception of the lending function, but this prevailing
interpretation is shifting. The shift in the works that libraries want to lend and the resulting
discussion on the legal status started with ‘new media’. In the process of implementing the
Rental and Lending Rights Directive, the regulation of new media and information carriers,
such as audiovisual media and CD-ROMS, and new forms of transferring information, such as
pay-per-view and video-on-demand, were central issues.2524 On the one hand, the question
was whether the lending of such media was part of the library’s mission, as discussed
previously under ‘purpose’. On the other, it was debated whether new media were ‘lendable’:
did CD-ROMs and the like – typified as ‘books of the future’ – fall under the exclusive right
or under the derogation possibility?2525 This was deemed of relevance, since, if CD-ROMs
became subject to the prohibition right, libraries threatened to become ‘an archive of writings
or a museum of book collections’ since they could not make use of developing technologies.
A distinction between types of information and carriers was advised against as the function of
a work should be in the forefront, though the risk of illegal copying of computer programs
was recognized.2526 The scope of the derogation possibility with regard to computer programs
as ultimately introduced has just been discussed. The contribution of lending to the library’s
cultural policy task became the decisive criterion rather than types of information carriers.
The quality norms and values that libraries pursue in this regard were underlined. 2527 The
Minister further distinguished between the presence and availability of new media in libraries
on the one hand, and the lendability of such materials on the other. In this last respect, the
criteria used by libraries were endorsed: determinant for non-lendability were the
unmanageable or valuable character of works, or the need for permanent availability. With
regard to new media, the objection of unmanageability was deemed to be terminated, while
arguments of valuability and availability remained relevant considerations.2528 As explained,
it was eventually decided that some programs could be lent under the derogation possibility
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while others could not, depending on whether they merely serve to present the work. As this
criterion was found unworkable in practice, Dutch representatives of publishers, libraries and
image- and sound carriers concluded an agreement on lending multimedia, which determined
that informative and educative multimedia could be lent.2529
In addition to the discussions on new media, the Minister called the issue of ‘pay per view’
and ‘video on demand’ a ‘matter of definition’: since users are not provided with something
tangible, but a signal is transmitted instead, this not part of the lending regulation.2530 The
Minister indicated that new forms of data transmission constituted ‘immaterial
communication’ to the public as ‘no originals or copies’ were made available to users. These
immaterial forms were thus not considered as ‘lending’.2531
In conclusion, the rationale of the Dutch derogation lies in furthering cultural objectives. 2532 It
ensures that libraries can lend and right holders receive remuneration, hence balances the
interests involved. Still, the Dutch lending provisions exempt certain categories of institutions
from payment, an option in the directive which was initially not utilized. Now, educational
establishments, research institutions, their respective libraries, and the Royal Library are
privileged in this respect, rather than public libraries in general, which are used most
widely.2533 Since public libraries increasingly want to make available e-books as well, the
interpretation of the Dutch lending provisions outlined so far is no longer self-evident.
Dutch view on e-lending
So far, the discussions on pay-per-view and video-on-demand, as well as on whether the
lending function encompasses new media and how to legally accommodate this, illustrate the
difficulties of bringing new ways of sharing and accessing information under the Dutch
lending rules. In this light, this section discusses whether ‘e-lending’ is already covered by the
current Articles 12(1)(3), 12(3) and 15c Dutch Copyright Act. The relevance lies in the fact
that, in the case of an affirmative answer, libraries can rely on the derogation for their elending practices as well, meaning that no permission is needed if remuneration is paid. It
would meet changing user expectations regarding online access to library materials. In the
case of a negative answer, this does not mean that Dutch libraries cannot make available ebooks to their users, since this already takes place via ‘one copy multiple user’ licenses
allowing an unlimited number of users to simultaneously borrow the same title.2534 The scope
of the current legislation in force proves to be a matter of interpretation. This section does not
center on the normative question of whether and how e-lending should be covered by the
derogation, which is subject to the next chapter. The descriptive question is illustrated with
the test-case on e-lending, VOB/Stichting Leenrecht,2535 which questioned the interpretation of
the lending provisions of the Rental and Lending Rights Directive and their implementations.
The test-case questioned whether the lending provisions in force cover ‘e-lending’, defined as
the making available by publicly accessible libraries of certain works at distance, via
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downloading, on a ‘one copy one user’ basis. The case has its background in the Dutch library
system’s reorganization process, which, as discussed in Chapter 2, was initiated in the 1990s
to reassess the library’s functions against the background of the digital networked
environment. The library’s societal task was found to apply in both the physical and digital
domain, but the potential copyright implications were kept outside the reorganization. In
2011, the State Secretary for Education Culture and Science nevertheless commissioned an
exploratory study on the scope of lending regulation with an eye on lending digital materials:
did the existing lending rules in the Dutch Copyright Act encompass e-lending, and if not, did
the EU provisions leave space for the provisions to be amended in that regard?
As a main conclusion, the prevailing view on the public lending right in legislative history
and scholarly literature was found to confine the scope to physical works. Though the
potential of a digital offering via libraries was recognized at both national and EU level, the
study found that electronic lending was deliberately left outside the scope of the public
lending right.2536 In conclusion therefore, the study did not yet advise legislative action, but
indicated that, if such action were to be deemed desirable in the course of time, a broader
interpretation would first need to be shaped at the EU level.2537 As a response, the Minister of
Education, Culture and Science stated that, for the time being, e-lending had to take place on
the basis of contractual agreements, which impacted the upcoming library legislation. She
also intended to place the topic of e-lending on the EU agenda.2538 If libraries and right
holders proved unable to conclude adequate agreements under the legal framework in force,
the minister found that other means to support the development of e-lending in libraries had to
be found, taking into account the interests of not only right holders and libraries but also that
of the public at large.2539 The VOB however did not resign to this outcome and issued a testcase on e-lending in 2013, striving for fundamental recognition of the role of libraries in the
online dissemination of information and therefore seeking a judicial declaration that the
current lending provisions already enable digital lending via a ‘one copy one user’ model.2540
The central question was thus whether the lending right can apply to e-lending. According to
the Court of The Hague, the crux was whether e-lending can be qualified as ‘lending’ in the
legal sense. This depends on the interpretation of the corresponding provisions in the Rental
and Lending Rights Directive.2541 Thus, the court decided to ask preliminary questions as
discussed in the EU case study.2542 What are the implications for the Dutch lending
regulation? The ECJ concluded that Articles 1(1), 2(1)(b) and 6(1) of the Rental and Lending
Rights Directive “must be interpreted as meaning that the concept of ‘lending’ […] covers the
lending of a digital copy of a book” if the lending takes place via a ‘one copy one user’
model. That is, a copy is placed on the server of a public library and a user is allowed to
reproduce a copy by downloading it onto her own computer. Only one copy at a time may be
downloaded during the lending period, which expires after the lending period.2543 Translated
to the national situation, the outcome depends on whether the national legislator has
implemented the derogation of Article 6. Accordingly, for Dutch practice, the ECJ’s findings
mean that the form of e-lending in question qualifies as ‘lending’ in the sense of Articles
12(1)(3), 12(3) and 15c Dutch Copyright Act. Moreover, e-lending according to the ‘one copy
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one user model’ can, under the conditions given by the ECJ, take place under the derogation.
Though it is questionable how this outcome can be aligned with the existing ‘one copy
multiple users’ arrangements, the VOB indicated to welcome the ruling.2544
Some considerations of the ECJ on the additional criteria for permitted forms of e-lending,
concerning the Dutch implementation of the directive, raise questions in the context of ebooks. For instance, part of the Dutch phrasing of both ‘lending’ and the derogation, is that
the work involved must have been put into circulation by or with consent of the right owner.
As the legislator indicated, a new part 3 was inserted in Article 12(1) to signify that acts of
lending keep being qualified as acts of communication to the public if the work has been
lawfully put into circulation.2545 It is a criterion which so far has not yet been elaborated in the
analysis, so it is interesting that it has come up in the context of e-books. The Dutch court
observed that Article 6 of the directive does not expressly demand that the derogation only
applies if the distribution right regarding the material to be lent is exhausted. Since the Dutch
legislator has apparently had reasons to read this requirement in the directive, and since the
directive can therefore be taken to be unclear in that respect, the court of The Hague asked a
preliminary question on this issue.2546 The Dutch publishers’ association argued that this
question regarded the interpretation of national law. The court solved this by asking whether
Article 6 of the directive precludes Member States to impose the condition that works to be
lent must have been brought into circulation by or with consent of the right holder.2547
The question was thus whether national legislators are authorized to impose the condition of
first circulation. The AG noted that the Dutch court raised this issue under reference to the
exhaustion doctrine, but found that “the mechanism of exhaustion bears no relation to the
lending right, which is what is at issue in this case”.2548 The AG did however acknowledge
that, if the lending right does not stem from permission, but from the derogation, its
application to works not intended for publication could harm the legitimate interests of
authors. Therefore, he found it justified for Member States to include the condition in their
implementation of Article 6 that e-books intended for lending must have been made available
to the public by or with consent of the right holder, as long as this does not limit the purpose
of the derogation, including the form in which works may be lent.2549 In the same vein, the
ECJ underlined that exhaustion did not affect the provisions relating to the lending right. The
ECJ also stressed that the interests of authors must be balanced with cultural promotion as a
general interest justifying the derogation possibility which the Dutch legislator has employed.
The objective of establishing a high level of author protection would justify “additional
conditions” insofar these are appropriate to improve the protection of authors’ rights, also
beyond the minimum of what is provided for in the directive’s derogation.2550 Thus, although
not required in Article 6(1), national legislation may demand that the “digital copy of a book
made available by the public library must have been put into circulation by a first sale or other
transfer of ownership” if this improves the protection of authors’ rights.2551
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Another point of discussion is to which objects the derogation applies. Since Member States
are free to choose to which “categories of objects” the derogation of Article 6 of the directive
applies2552, the question in the context of e-books is what that phrase means. The Dutch
derogation in force was in first instance aimed at writings and does in principle still not apply
to computer programs. , Are e-books are writings as well, yet in a different format, or could
functionalities be added to e-books to circumvent the application of the derogation?2553 More
specifically, the first preliminary question asked by the Dutch court lists various types of
works as part of the envisaged privilege for e-lending, namely “copyright-protected novels,
collections of short stories, biographies, travelogues, children’s books and youth
literature”.2554 It is a way to determine the scope of the derogation, but the form of the works
is not specified. According to the AG, this list of works was subjective. He argued that any
decision on the scope of ‘lending’ should apply to “works of all types that exist in the form of
an electronic book”.2555 The signaled freedom of Member States to determine which objects
can be covered by the derogation leaves open the question whether they can still choose to
subject e-books to the exclusive right, or whether the observations of both the AG and the
ECJ in this case imply that the same rules must be applied to comparable acts of lending,
irrespective of the format of the published work involved. Put differently, in this view,
‘books’ and ‘computer programs’ would be different categories of objects, while books and ebooks would likely belong to the same category of works – books, be it in different format,
which would both be covered by a derogation pertaining to books.
Conclusion
Lending of physical works is permitted under Dutch copyright law since the legislator has
turned the exclusive lending right into a remuneration right. The legal permissibility to lend
digital works used to be less clear, but turns out to be a matter of interpretation which can be
changed over time. A test-case on e-lending provided the Dutch court with the opportunity to
ask questions of interpretation at the EU level, leading to the conclusion that certain forms of
‘e-lending’ can, under conditions, be covered by the derogation of Article 6 Rental and
Lending Rights Directive – hence, Article 15c Dutch Copyright Act. In my view, this
constitutes a minimum safeguard for all parties, meaning that users can access digital content,
libraries can fulfill their access function in the digital domain, and authors receive
remuneration. However, although it is now for the parties involved in the case to consider its
consequences,2556 and although the VOB has indicated that the ECJ’s ruling provides
sufficient clarity2557, it is questionable how the fact that libraries can now lend without
permission on the basis of the ‘one copy one user’ model can be attuned to the existing elending practice of the ‘one copy multiple users’ model.
c. Copying
This section discusses copying function: to what extent does Dutch copyright law enable
traditional or evolving copying by library users, or by libraries on user request? The legal
treatment of copying depends on the means and purposes of the copying, as well as on who
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copies, since Dutch copyright law regulates traditional and evolving forms of copying
differently. This is expressed in Articles 16b and 16c, which are not library-specific
provisions but, in allowing certain forms of private copying, still relevant to library practice.
The distinction between the two is stated in Article 16b(6), indicating that that provision does
not apply to reproduction within the meaning of Article 16c. The gist of the difference is that
Article 16b relates to uncompensated, traditional forms of private use, while Article 16c
mainly regards the digital domain and is conditional on remuneration.2558 The analysis further
includes the specific Reprography Regulation on extended library copying competences.
Traditional forms of private use in the library context
Traditional copying by libraries or their users, which used to involve reproductions by hand or
photocopying equipment, is now governed by 16b Dutch Copyright Act: although the
wording of the provision only generally refers to reproductions of literary, scientific and
artistic works such as newspapers, magazines and books without characterizing the method of
copying, the legislative intent targets traditional forms of copying. 2559 From the Copyright Act
of 1912 onwards, Article 16b expressed that the Dutch legislator values user privacy and that
copyright is thus only applied to some degree to user activities.2560 Hence, under Article 16b,
users may make single copies of small parts of writings, solely for their own practice, study or
use. It means that, first, commercial goals are excluded, and second, that only natural persons
can rely on the exception. Copying by companies, and internal copying by other
organizations, in Dutch called the “reprorecht”, is regulated in a separate provision, Article
16h. Third, other works such as short paper of journal articles or works which are clearly outof-commerce may be copied in full. Entire copies may thus be made of older books which
will not go through a new edition, but not of recent books which are still commercially
available.2561 Fourth, users do not have to make the copies themselves. They may order
someone else, such as a library, to do so, as long as that request is strictly personal. Further,
the copies may not be handed to other third parties.2562 This was emphasized by the Court of
The Hague in the LiteROM-case: the compilation by a Dutch library organization of a CDROM with previously published reviews and making it public could not be based on Article
16b (a type of use now governed by Article 16c), since this went beyond ‘own’ use.2563
The tenor of the Dutch private copying regime could be retained under the Copyright
Directive. The wording was amended and clarified according to Articles 5(2)(a) and (b) of the
directive.2564 As a new feature, the Dutch legislator decided to distinguish between traditional
and more modern carriers, regulated in Article 16b and Article 16c, respectively.2565 Apart
from the fact that Article 16b is limited to private uses, whereas Article 5(2)(a) is not, there
are other differences between the scope of the national and EU provisions. Whereas Article
5(2)(a) regulates reproductions “on paper or any similar medium, effected by the use of any
kind of photographic technique or by some other process having similar effects”, Article 16b
goes beyond one-to-one reprographic reproductions, also covering multiplications via various
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forms of handicraft resulting in adaptations.2566 In this sense, the Dutch provision is broader
than the EU exception, which is arguably justified by Article 5(3)(o) Copyright Directive,
allowing the “use in certain other cases of minor importance where exceptions or limitations
already exist under national law, provided that they only concern analogue uses […]”.
According to Visser, Article 16b should cover the printing of materials from an electronic
carrier or from the internet insofar as an analog copy is produced.2567 In the meantime, ECJ’s
VG Wort-ruling permits a digital intermediary stage in the reproduction process, but the
printing of a work should still be based on analog input.
The Dutch legislator did not expect traditional private copying to severely prejudice the right
holders’ interests. The analog or digital form of copies is indeed a factor for determining ‘fair
compensation’ for right holders.2568 Member States are left discretionary space in this regard.
Article 16b(5) prescribes that, by Order of Council, it can be determined that fair right holder
compensation may be due, and that further terms and conditions may be specified. In practice,
the legislator has set the tariff at ‘zero’: based on the criterion of harm to right holder
interests, reprographic reproduction was deemed insignificant, not triggering a payment
obligation. As the character may change over time, leading to an increase in photocopying,
the legislator retained the possibility to make other compensation arrangements.2569 But for
now, traditional copying by users and libraries on their request remains free, whereas
traditional forms of copying beyond private use do depend on remuneration. Where Article
16h, mentioned previously, allows reprographic copying of articles in newspapers or
magazines, small parts of books, or entire out-of-commerce works for the internal purposes of
companies, institutions and the government, the Reprography Regulation extends the copying
competences for libraries and other organizations working in the public interest.2570 In this
context, Dutch scholars have debated the scope of ‘reprography’, as its delineation is no
longer clear-cut: traditionally denoting the whole of mechanical techniques for copying
writings, many modern copying machines operate with an interim storage in computer
memory, or can be used as printers and scanners.2571 Faxing as a way of copying from paper
to paper appears to be covered, but printing digital information is likely outside the scope.2572
Based on the library-specific Article 3 Reprography Regulation, libraries have extended
competences to facilitate the public service task: the permitted copies do not have to be ‘small
parts’; copies may be made without a user request, and these copies may be handed to users
instead of lending an original, either immediately or in due course.2573 More restrictively,
these uses are conditional on remuneration, contrary to private use copying under Article 16b.
And in a similar sense, only traditional copies are concerned; digital copies require
permission, unless another exception applies, such as Article 16c. 2574 Indeed, the scope of
Article 16b is further determined in conjunction with Article 16c. For instance, according to
Article 16b(6), this provision does not apply to copying within the meaning of Article 16c,
namely audio, video and digital copying. In turn, Article 16c – hence, Article 16b – excludes
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from its scope the copying of electronic databases. In addition, as Visser critically observes,
one has to read the entire Dutch Copyright Act to learn that both provisions do not encompass
computer programs (Article 45n).2575 It is Article 16c to which the section now turns.
Library copying for private use in the digital domain
Modern forms of private copying by natural persons are regulated by Article 16c Dutch
Copyright Act. Based on the ‘reproductions on any medium’-exception of Article 5(2)(b)
Copyright Directive, Article 16c allows one-to-one reproductions on carriers intended for
works to be heard, shown or presented. This concerns audio and visual carriers, as well as the
digital domain, such as texts on CD-ROMS,2576 but not reprographic reproductions.2577
Although also covering copying for private practice, study or use, Article 16c differs in
various respects from Article 16b Dutch Copyright Act. First, given the absence of the ‘small
part’-requirement, reproductions under Article 16c may arguably concern the entire work.2578
Second, the scope of Article 16c changed a couple of times with regard to the permissibility
of digital copies ‘on order’. The Minister of Justice first held that the regulation should not
impose on the user’s private sphere, meaning that only the copying on order by professional
parties should be ruled out, while users could not be precluded from making copies without
commercial purposes for family members. He also stated that copying for a virtual circle of
friends, consisting of people who are connected by the internet but have never met each other
in the physical world, was outside the scope of Article 16c.2579 In this view, it came down to
the question of what is ‘private’ use. Later on however, it was decided that the provision
should be understood as inhibiting copying on request irrespective of the context. For, as the
Minister indicated, if digital private copies may be made for a circle of family or friends or
similar, further delivery would become possible also electronically. In the digital domain,
characterized by fast dissemination possibilities, ‘everyone’ would be able to make digital
private copies for ‘almost everyone’, a situation the Minister wanted to prevent as it was
deemed incompatible with Article 5(2)(b) Copyright Directive and right holder interests.2580 It
means that users may produce digital copies on library computers and send them to their own
e-mail addresses, but they may neither request the library to perform this action on their
behalf, nor send the copy per e-mail to other users or, copied on another carrier, hand it over.
Uploading to a peer-to-peer network is not possible either, bit downloading for private use is
allowed.2581 In the library context, it further seems that digital document delivery lacks a
statutory basis.2582
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Third, reproductions on modern carriers are conditional on compensation given the potentially
bigger impact on right holder interests. Under the chosen system, the compensation is not to
be paid by the person who copies, but by the manufacturer or importer of the carriers.2583
Conclusion
This section analyzed the legal status of library copying under Dutch copyright law. It was
found that both traditional and evolving forms of copying are to some extent facilitated by
Article 16b Dutch Copyright Act and the Reprography Regulation, and Article 16c
respectively. Arguably, traditional copying may even include a digital intermediary stage as
long as both the input and output are analog. The conditions for reprographic and digital
copying vary in light of the increasing dissemination opportunities in the digital domain and
the potential impact on right holder interests. Thus, photocopying is restricted to small parts
and out-of-commerce works, but may also take place at request, without requiring payment.
Private copying on modern carriers in turn, including digital copying, may involve the entire
work, but not by order, while compensation is required via blank carrier levies.
6.4.3.3 Conclusion
This section focused on the Dutch particularities of regulating the library’s main functions of
preservation and access, against the background of harmonization at the EU level as a
response to advances in the ways content is created and shared. It was shown that both
preservation and the manifestations of access are all legally facilitated both in a traditional
sense, and, to some extent, in an evolving sense. The enabling exceptions are not only
general, but mostly library-specific: for preservation and on-site access, an exception was
introduced after the Copyright Directive in Article 16n and 15h Dutch Copyright Act
respectively,. As a result, libraries are under conditions allowed to preserve works from their
collections in whatever form, for one of the prescribed purposes. Despite the aim of long-term
access, the preservation exception does not automatically allow the subsequent making
available of preserved works. Another exception may however apply, such as the one for
consultation of digital works via terminals. And if orphan works are involved, both digital
preservation and online access are under conditions permitted, due to the new Article 16o.
It is not clear whether preserved copies may be lend. Under the Reprography Regulation
however, libraries may make copies to lend instead of the originals, to spare the latter. As to
lending in general, the legal interpretation of lending traditionally involved tangible works.
Only recently, this interpretation has changed. In a Dutch test-case on e-lending, it was
concluded that certain forms of digital lending by libraries are encompassed by the derogation
possibility from the exclusive right. So, in addition to licenses, e-lending will be allowed by
statutory provision, though the two must be brought in conformity.
Lastly, copying by users or libraries may benefit from the general private copying exceptions,
allowing reproductions for users’ private study. Libraries may however not make digital
copies for users at their request, so digital document delivery lacks a statutory basis.
Therefore, it seems that online access is the biggest issue for libraries in Dutch copyright law .
6.5 Conclusion
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This case study examined how Dutch copyright law ‘views’ libraries. The historical
development of the library privilege revealed that legislative action at the national level either
preceded or influenced the harmonization at the EU level. In this regard, central themes in the
regulatory responses to evolving library activities concerned developments in the field of
lending, reprography and the information society in general, which led to the increased
accessibility of copyrighted works via libraries, hence to right holder concerns. It was found
that the Dutch legislator had to reconcile the various interests involved, which is expressed in
the current relevant provisions as briefly introduced (see also Annex I).
After the introduction of the historical rationales behind the Dutch library privilege in force,
the scene was set for the framework-based analysis under the headings of the library’s
‘institutional organization’, ‘purpose’ and ‘functions’ (see Annex II). As an important
conclusion, the Dutch legislator has recognized that the library concept is in motion.
Acknowledged in legislative history, this recognition is not always sufficiently reflected in the
wording of the library provisions, for instance if these are still predominantly physical
location-oriented. Especially in case law, such as the test-case on e-lending, space is sought
for accommodating developments in the technological arrangements underlying library
functioning, by extending the prevailing interpretation of library exceptions. Dutch copyright
law thus confirms the general observation that it is hard for laws to keep pace with
technological developments, also in library practice, while case law is more flexible.
As to copyright’s view on the library’s institutional organization, it can be concluded that the
perception of libraries under Dutch copyright law seems at first sight fairly traditional. Even
though recurring characterizations such as ‘instellingen’ (institutions) and ‘voor het publiek
toegankelijk’ (publicly accessible) are generic and therefore not traditional or evolving upfront, the context in which these terms are used does evoke the image of the library as a
physical building which is open to the public. An example discussed in this regard was that, if
‘institutions’ are mentioned because of their acts of reprographic copying or lending, which
used to involve physical copies, it implies that the traditional side of libraries is referred to.
Yet, it was shown that the term ‘institution’ can also encompass broader types of collections,
as can the term ‘publicly accessible’. It was observed that the Dutch Copyright Act
incorporates terminology from the Dutch Library Act: ‘publicly accessible library facility’.2584
According to the legislative intention, this denotes public library facilities operating in a
library network, both physically and digitally, thus covering both sides of the spectrum. It can
be gathered that the focus here seems to be on the structured fulfillment of the functions
which are still deemed of relevance, rather than on the form of the institutional organization.
Further, Dutch copyright law also refers to the library’s institutional organization in terms that
are hybrid of their own: based on the Copyright Directive’s phrase of “dedicated terminals on
the premises”, the Dutch legislator speaks of a ‘closed network’ to make available works via
‘dedicated terminals in the institution’s buildings’. On the one hand, the Dutch legislator has
emphasized the physicality of buildings and their walls as a natural boundary to delimit the
reach of the exception to a fixed location. On the other, it was argued that the terminals in
question are part of a broader structural infrastructure, namely the library’s digital
environment insofar this is accessible via the closed network. Remote access is still off limits
under the terminal-exception. Yet, such a more evolving view of libraries is also recognized
in specific contexts, such as the mandatory implementation of the Orphan Works Directive,
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which focuses on the library’s visibility online and thus is illustrative for its networked
infrastructure operated via the internet, outside a fixed location.
Other characteristics of the library’s institutional organization also show a hybrid picture. For
instance, the references to ‘collection’ in Dutch copyright law are traditional in the sense that,
where the library exceptions require the use of a work from the collection, it only
encompasses the library’s own holdings. However, the collection concept in the Dutch
provisions is also evolving, since the legislative histories of the library exceptions turn out to
refer not only to paper materials: it was found that the Dutch legislator also had an eye for the
potential of new media for the fulfilment of library functions. Even the increasing presence of
digital materials in libraries was recognized, but despite user demand and technical
possibilities for remote access, the legislator has not gone as far as bringing at distance access
under an exception. Again, this can be seen as a matter of delineation, which does not
necessarily match the realities of the digital networked environment. Yet, as demonstrated in
the e-lending case, Dutch courts are open to reconsidering the prevailing interpretation.
Furthermore, when taking account of the of the Dutch national digital library’s collection
policy and the design of the shared e-book platform, ‘collection’ goes beyond a single
library’s holdings. Libraries can use the collection in a network, which is centrally
coordinated by the Royal Library. As a shared collection, public libraries can refer users to
this collection as part of their digital infrastructures. This is connected to the observation that
library staff, in view of Dutch copyright law, serves both local users on-site and, for instance
via e-lending, remote users who actively seek out the content they want to access.
As to the portrayal of the library’s ‘purpose’ under Dutch copyright law, the analysis revealed
that both the purpose and the adequate legal response have been subject to legislative debate.
It was concluded that, first, the traditional making and keeping available objectives, based on
normative values, often served as a justification for and delineation of library exceptions, such
as in the case of the lending regulation. Second, the evolving extension of the mission
libraries see for themselves in making available new media also featured in the legislative
discussions. Traditional considerations of ensuring a contemporary and diverse information
offering for all thus gain an evolving dimension in Dutch copyright law. The same goes for
the library’s public task, which has a statutory basis in the Dutch Library Act for both its
physical and digital dimension. It is also acknowledged in the Dutch Copyright Act or related
regulation, although the Reprography Regulation still centers on the library’s traditional task
involving physical copies. In addition, the implementation of the Orphan Works Directive
was found to emphasize the digital public task: slightly diverging from the directive’s
language, the fulfilment of the “publieke taak” justifies that orphan works are digitized and
made available online. No commercial purpose may be served, a recurring criterion in the
Dutch library exceptions, confirming the character of a public service mission, insofar as the
social interest in low-threshold and broad accessibility of information is served on a noncommercial basis.
Building on the discussion of purpose, the case study went on to assess whether the legislative
recognition of a digital public task has been translated to regulation of the operationalizing
functions. A number of general interpretation principles adhered to by the Dutch legislator is
noteworthy: the legislator turned out to value the effectiveness of exceptions as well as their
technology-neutral character and their potential to function as a legal safeguard. Thereafter,
the main functions of preservation and access were analyzed. It was concluded that the
characteristics of the relevant exceptions’ beneficiaries had been largely dealt with in the
assessment of ‘institutional organization’.
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For preservation, it was noted that a specific exception was introduced in Article 16n Dutch
Copyright Act with the implementation of the Copyright Directive. As the provision is
phrased in a technology-neutral way, both traditional and evolving ways of preservation are
covered. An act of preservation must serve one of the three listed purposes: to restore the
specimen of the work; to preserve a copy for the institution if the specimen is threatened by
decay; and to preserve access to the work if the technology available to render it accessible
becomes obsolete. It was concluded that the first two purposes have strong traditional
connotations due to their references to ‘specimen’ of the work, which seems to indicate a
physical exemplar. Especially in the case of the second purpose, this may arguably concern
digital works on a tangible carrier, but as decay will not always be immediately
‘demonstrable’, it is questionable whether preventive preservation is allowed. In turn, the
third purpose may include digital technologies. The value of this provision is however quite
limited for general digitization projects if the for preservation is lacking. Moreover, such
projects often aim to increase the accessibility of the works to the public, but the preservation
exception does not extend to subsequent acts of making available. Some gaps and questions
therefore remain with regard to Article 16n.
Conclusions with regard to the functions concretizing ‘access’ are the following. First, the
analysis concretized the inherent tension between access and protection with Dutch legislative
discussions on and rationales for regulating consultation, lending and copying. Second, the
Dutch lending regime had to be brought in conformity with the Rental and Lending Rights
Directive. Making use of the derogation possibility which turns the exclusive right into a
remuneration right, its scope has remained subject to interpretation, now not only covering
traditional and digital works on physical carriers, but also actual e-books, though it is not clear
how this finding will be attuned to existing practice, where e-lending already took place based
on agreements. Third, provided that the stakeholders have not agreed otherwise, consultation
by library users under Article 15h Dutch Copyright Act may involve digital works, but is
limited to the library’s premises, hence does not entirely meet current user demand. Fourth,
under conditions, Dutch copyright law facilitates both traditional and digital copying by
library users. Yet, only in the former case may libraries make the copies for users.
In conclusion, Dutch copyright law facilitates preservation and access at least to some extent,
in both in a traditional and evolving sense. Where the law becomes outdated due to new ways
of sharing information in the library context, case law appears to be more accommodating for
a broader interpretation of the library exceptions in light of the regulation’s objectives.
7. Conclusion
When examining ‘libraries’ through a copyright lens, what is the outcome on the spectrum
from traditional to evolving? Alongside assessing the interplay between copyright law and
libraries in theory, this was the central question the present chapter set out to answer. The
question was broken up in four case studies, covering the copyright laws of the US, the EU,
Germany and The Netherlands. Each case study contained a historical part and a frameworkbased analysis. The assessment framework, taken from Chapter 2, contains a simplified
reflection of the traditional and evolving perception of the main library characteristics
identified: ‘institutional organization’, ‘purpose’ and ‘functions’. The data for the discussions
is assembled in charts in Annex II. If there is one message ringing through the country
analyses, it is that copyright law is outdated on too many occasions to truly accommodate the
evolving library concept. Traditional perceptions of ‘libraries’ and their characteristics remain
persistent. It implies that, if we agree that the ‘library’s’ changing role regarding digital
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preservation and access should be reflected in the exceptions to the exclusive rights, the
‘library privilege’ should be updated. This section will therefore not only contain conclusions,
since a number of findings from Chapter 3 can serve as initial steps in articulating the
foundational and substantive principles for the library privilege.
First, it was found that certain fundamental arguments put forward for copyright law as a
system of exclusive rights and exceptions are important to libraries as well, such as freedom
of expression, culture and democracy. It could be gathered that copyright law and libraries
share goals the sphere of organization and dissemination of information. With regard to the
library privilege, one of the exceptions in copyright law, this leads to the conclusion that the
library’s normative underpinnings are an indication for the continued desirability of a library
privilege. This observation merits further attention in the normative analysis in Chapter 4.
Further, the present chapter traced the origins of ‘the library privilege’ in the selected
countries, indicating when and why copyright law had to deal with library activities. This
implies that not only libraries, but also the law has a past of developing alongside
technological progress, in this case stemming from evolving library practice. Indeed, it was
shown that the use of technologies in library practice has asked for legal responses before. Of
all countries featured in this study, discussions about the ‘library privilege’ were first initiated
in the US from the 1920s onwards as a result of the growing use of mechanical or
photographic reproduction methods. Concrete legislative change would however only occur
after decades of debate: the library privilege of Section 108 was introduced in 1976. Around
the same time, in the 1970s, attention for advances in reproduction methods appeared at the
EU policy agenda. Prior to that, the national legislators of Germany and The Netherlands had
already been working on regulating reprography as well as lending. Clearly, the current
debates on library exceptions in copyright law are not new. Legislators have needed to
respond to developing library practices before, and in the digital domain, this is still the case.
The tensions between copyright law and libraries may be similar, but they have intensified.
Therefore, each case study subsequently examined the current state of affairs of the library’s
position under copyright law. Anticipating the more detailed comparison of the results of the
case studies, the remainder of this conclusion briefly highlights the findings of how the
characteristics which copyright uses to denote ‘libraries’ fit into the assessment framework.
In the context of the library’s institutional organization, it was noted that ‘libraries’ are often
not defined, but typified for the purpose of an exception. Their location, collection and service
to users are for instance characterized with terms that can be placed up or down the spectrum
from ‘traditional’ to ‘evolving’. Incidentally, library definitions do however surface.
Remarkable exceptions can be as old as forty years or be as recent as 2017. The first example
refers to the Dutch Reprography Regulation from 1974, when the concept of a library was
much more straightforward. Libraries were at that occasion defined by their not-for-profit
character and public service task. Notably, this definition still stands, which could either
imply a traditional perception of libraries, or involve a recognition that a public task with an
up-to-date execution is still seen for libraries. The second example denotes the German
copyright modernization, which brings together all previously scattered library exceptions in
one privilege for the benefit of ‘libraries’ as defined in that provision. Here, too, central
elements of the definition are the publicly accessible and non-commercial character. The lack
of a definition is not problematic per se, as long as legal certainty regarding the beneficiaries
of the exceptions is guaranteed, and as long as the qualifications of ‘libraries’ are not solely
traditionally oriented. Then, fundamental characteristics such as acting as an established
structure in society come to the fore. The implications for the question which characteristics
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pertaining to ‘institutional organization’ should inform the library privilege for the digital
networked environment are assessed in more detail in Chapter 4.
With regard to the library’s purpose, an observation stemming from all case studies is that
copyright legislators apparently deem the library’s mission of continued relevance. Policy
documents and legislative history of library provisions all provide indications that long-term
accessibility, dissemination information, and educational and cultural goals in service of users
remain important in the digital domain. Yet, when taking a closer look at the actual text of
these provisions, it seems that the recognition is often nog sufficiently carried through. An
interesting proposal from the German case study, is that the purpose of an exception in
connection to safeguarding the library’s mission can serve as a delineation criterion for its
application, instead of the persistent confinement of the exception to the analog realm.
On a related note, if the library’s mission is still observed under the various copyright laws,
the actual regulation of the functions operationalizing the mission should offer space for the
digital component at least to some extent. This is currently the case to varying degrees. In all
case studies, the functions of preservation and different forms of access are in some way
legally regulated. Specific library provisions or general exceptions may apply. But other than
that, a lesson that becomes clear is that the scope of application of ‘the library privilege’ is
largely a matter of interpretation that can change if the political will exists. In addition, all
jurisdictions yielded examples of cases where courts facilitate digital library functioning,
where the legislator remains inactive. So, both in the US and the EU case law provides some
necessary flexibility. In this regard, interesting lines of reasoning surface that are promising to
be explored further, such as the ECJ’s attention for interpreting library exceptions to ensure
their effectiveness. The recent focus on legally accommodating library activities that have
similar characteristics, or are functionally equivalent to privileged activities is another
interesting position. In the US fair use analysis, a particularity is that the use of the work
should preferably be different than that of the original, whereas a contribution to education
and research is still valued – thus facilitating digital library functioning.
Ultimately, the findings of the copyright analysis are relevant in both a theoretical and
practical sense for copyright discourse and library practice respectively. Therefore, in light of
the finding that the digital side of libraries is so far underexposed in the library privileges in
force, that instead focus on the traditional, physical appearance, the thesis now turns to the
normative and comparative analysis. It will be assessed what we can learn from the current
state of affairs: which features stemming from the comparison create most space to
accommodate the evolving component of each library characteristic? Building on the
framework-based analysis, patterns, differences, best practices and normative criticisms are
thus derived to inform the principles for the library privilege in the digital networked
environment.
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CHAPTER 4
Normative assessment: comparing and criticizing the status quo of the
library privilege in copyright law on the traditional-evolving spectrum
“It is the tension between granting the author material and moral control over his or her
work and enabling the public at large to obtain free access to works and information.”2585

1. Introduction
Against the background of the digital networked information environment, the question arises
whether the entirety of the ongoing digital library initiatives, both at the national level and in
cross-border consortia, constitutes the modern equivalent of the Library of Alexandria. The
initiatives certainly share the goal of collecting, organizing and making accessible “the
world’s knowledge for the enlightenment of those who use the library”. As Bivens-Tatum
phrases it: “[t]he dream of a universal library is as old as the Library of Alexandria and as
new as Google, and it has yet to be achieved”.2586
Since this observation was made in 2011, however, ongoing digital library initiatives have
expanded even further; think of digital platform Europeana, which, since its start in 2008, has
made accessible more than 50 million digital items from European cultural heritage
institutions, including books, music and art.2587 Another example is the online portal Digital
Public Library of America, which was launched in 2013 and now contains more than 21
million items from libraries, museums and archives.2588 Moreover, as previously mentioned,
major research libraries worldwide have collaborated with Google to have their collections
digitized and included in Google Books. As such, more than 30 million titles have been
scanned. In addition, after having worked with Google since 2010 on various digitization
projects involving out-of-copyright works, the Dutch Royal Library recently announced a
final project. It is expected that following this, a total of more than 500,000 Dutch books will
have been digitized and made available via multiple channels, including Europeana.2589 The
Dutch Royal Library is furthermore a central partner in the Dutch National Digital Library, in
which public libraries have joined forces to make e-books available to their users. This digital
library is not universal in the sense of being available to every global user, but the initiative
nevertheless shows the potential of utilizing a collection of books for a constituency beyond
the merely local one, that is, if the license agreements between the parties permit this.
Therefore, it seems that the challenges for large-scale (digital) library projects no longer lie in
the collection of “every existing document” .2590 In view of the previous chapters, issues
instead stem from users’ ability to actually find the required information – if not because of
the information overload, then at least because the scope of current copyright law is perceived
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as limited and unclear in the digital networked environment and therefore may act as a barrier
to digital library efforts. The case studies in the previous chapter illustrated both the
limitedness of and the space for library functioning in copyright law to varying degrees. It
was demonstrated that the thorniest issue with regard to digital libraries’ position under
copyright law is online access, as none of the copyright laws studied contains an outright
exception to cover this act. With its library project, Google has sought to overcome the
copyright barriers in multiple ways. For one, works are made available in different levels of
completeness – ranging from full-text versions of out-of-copyright materials to snippets of the
most recent books, but in each case non-protected bibliographic information. For another, the
search giant relies on the fair use doctrine for its search function yielding snippets. For
common library activities, which are less likely to involve uses with a different function or
purpose from the use of the original work, it is questionable whether the fair use defense can
be similarly relied on. In those cases, copyright law remains problematic.
The tensions described are recognized in present-day policy circles, as is the need for a
solution. For instance, the library privilege has been a recurring topic for WIPO’s Standing
Committee on Copyright and Related Rights (SCCR) for almost ten years now. According to
one of the documents discussed during SCCR’s latest meeting in November 2017, the ‘Draft
Action Plans on Limitations and Exceptions for the 2018-19 Biennium’, this will remain the
case for the foreseeable future. Among others, the plan aims to develop a “typology of various
existing legislative and other mechanisms related to the application of the limitations and
exceptions regime to libraries”, plan meetings with stakeholders and “identify proposals or
methods to address possible needs”, such as via “normative approaches”, 2591 which of course
strongly resonates with the gist of this thesis. Though not adopted, progress was at least made
on the draft action plan.2592 To inform the discussions at WIPO, the library sector had already
come up with a ‘Treaty Proposal on Copyright Limitations and Exceptions for Libraries and
Archives’ in 2011. This treaty proposal, which is regularly updated, is further intended to
create support for a binding international instrument on copyright exceptions, and to “guide”
Member States in updating their limitation frameworks.2593 EIFL (Electronic Information for
Libraries), another organization representing library interests, has used the work done at
WIPO to design a draft law on “copyright including model exceptions & limitations for
libraries and their users”.2594 EIFL has furthermore designed a “Core Library Exceptions
Checklist” which “sets out provisions that every copyright law should have to support library
activities and services in the twenty first century”. 2595 As such, the checklist constitutes a tool
to evaluate existing copyright laws with regard to both gaps and best practices.
Indeed, these examples of work that is currently conducted on reshaping library exceptions
suggest that the exceptions in force do not sufficiently satisfy the needs of the digital
networked environment. In principle, as observed throughout the thesis, both library practice
and copyright laws constantly respond to technological developments and the resulting new
possibilities for the “creation, dissemination and enjoyment of works”. This suggests a
parallel development of copyright law and libraries. It has even been contended that
“[c]opyright legislation and libraries thus came into being to serve the same ends”, which
were connected to safeguarding cultural participation and the dissemination and enjoyment of
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works so as to enable free intellectual debate.2596 Given the historically developed role of both
libraries and copyright law, and the continued relevance of those ends, this parallel should
arguably be reflected in copyright’s treatment of libraries in the digital domain as well. As has
been noted, “[t]he interests of the public are thus a reason for granting protection but also a
reason for limiting it”.2597 More specifically with regard to the central problem of this thesis,
the question has been raised whether the library privilege in copyright law has, over time,
sufficiently considered the evolving library concept. This is of importance, for, as Crews
phrases it, “[t]he statutory scope may also reflect the changing role of libraries, archives,
museums, and any other organization in the larger society”. In this view, an exception
concerning copying for preservation purposes is at the same time a recognition of the library’s
role in safeguarding national heritage,2598 a view which could likely be extended to the digital
information society. A comment in this regard is that the scope of such copyright exceptions
may still lag behind regarding the digital dimension of libraries and their functions. The case
studies contained clear signals that the interplay between copyright law and libraries is not
always what it should be. On that account, it is necessary to assess where and how the law
should be amended.
Accordingly, the main body of this chapter subjects the findings of the country analyses to a
comparative exercise (section 2). The aim is to map which parts of the existing library
privileges are working and which are outdated, and, in the latter case, what should change.
The main findings of the previous chapters are consequently measured against each other. To
this end, based on the data charts in Annex II, the comparing survey identifies patterns and
particularities with regard to ‘copyright’s view on libraries’ under the headings that have
recurred throughout the thesis as the main library characteristics, namely ‘institutional
organization’, ‘purpose’ and ‘functions’. Put differently, the analysis examines to what extent
the selected copyright laws treat libraries in a traditional or evolving way, thus specifying the
similarities and differences between national approaches alongside their strengths and
shortcomings, and, in that light, envisions how the law should change. Therefore, the analysis
consists not only of a comparison, including criticisms by both copyright scholars and the
library sector on the current state of affairs, but also explores solutions which have been put
forward in ongoing initiatives for redefining the library privilege from scholarly, library and
legislative perspectives. Section 3 concludes and forms a bridge to the summary, conclusions
and recommendations for the library privilege’s future principles in the final chapter.
2. The library privilege in force: from descriptive patterns to criticisms and solutions
2.1 Introduction
Digital developments impact both copyright law and library practice, as well as their shared
goals in organizing and disseminating information. Nevertheless, libraries wanting to employ
new technologies to continue to fulfill their institutional missions of serving user access and
education often face legal barriers. A number of copyright laws, including those of the US,
the EU, Germany and The Netherlands studied in the previous chapter’s case studies, have
introduced specific exceptions to enable certain library functions, including lending, on-site
access and preservation. Alternatively, libraries can rely on general exceptions, such as the
private copying exception. However, to truly accommodate developing library functioning,
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the copyright exceptions must not only enable their traditional but also their evolving side and
it is questionable whether that is sufficiently the case.
For this reason, this chapter turns to the heart of the matter: a comparison of the ‘views’ the
copyright laws of the US, the EU, Germany and The Netherlands express on libraries on the
spectrum from traditional to evolving. To what extent is space left for digital developments,
or where are alterations needed in that regard? Indeed, the headings of the framework once
more structure the analysis: based on the findings of the case studies, to what extent does the
advancing interpretation of ‘institutional organization’, ‘purpose’ and ‘functions’ as expressed
in LIS shine through in copyright law? Does that do justice to the evolving library concept
and, if not, are there pointers surfacing from the analyses which are worth pursuing further for
the principles for the future library privilege?
As the foregoing makes clear, this section compares how ‘libraries’ are characterized in
copyright law. The analysis furthermore maps what libraries can at present legally do in the
digital domain, but more importantly, what they cannot. Relevant questions are what kind of
libraries, purposes and functions are, and should be, covered by the library privilege as well as
why the optional character of most library exceptions, at least those stemming from the EU
acquis, is problematic. Whereas it is evident that legal challenges may stem from limited or
unclear laws, which may moreover diverge among countries, there are also patterns and best
practices which evidence the potential of copyright law to allow digital libraries to flourish. If
not directly obvious from the provisions in force, an additional path to a more digitally fit
library privilege can also stem from the increased recognition by courts that the effectiveness
of the exceptions must be ensured, requiring a teleological or dynamic interpretation of the
provisions’ conditions in light of their purpose. In sum, together with normative criticisms on
the status quo, the comparative analysis should contribute to solutions for determining the
principles for the future library privilege in copyright law. In this sense, the thesis offers a
certain way of thinking about ‘libraries’ and the ‘library privilege’, which aims to initiate
further discussion and consideration.
Before turning to the comparative analysis, the following chart is helpful to keep in mind. It
demonstrates that the copyright laws studied each regulate the library’s functions in their own
way by either providing for specific exceptions (x) or not (-), or partly (x/-):
Specific exception
for:

Preservation

Consultation

Lending

Copying

US

x
Section 108(b),(c),
(h); fair use may
apply

x/Section 108(h) for
last 20 years; first
sale or fair use may
apply

no exception;
first sale doctrine
(Section 109)

x
Section 108 (d),(e),
(h);
fair use may apply
(Section 107)

EU

art. 5(2)(c)
Copyright
Directive may
apply

x
art. 5(3)(n)
Copyright Directive

x
Rental and Lending
Rights Directive

x
art. 5(2)(c)
Copyright Directive;
also, general
exceptions of arts

Copyright law:
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[note: x in DSM
proposal]

5(2)(a),(b) may
apply

Germany

parts of general
exception of art.
53(2) German
Copyright Act may
apply
[from 1 March
2018: art. 60e]

x
art. 52b German
Copyright Act
(implementing art.
5(3)(n) Copyright
Directive)
[from 1 March
2018: art. 60e]

x
implementation
Rental and Lending
Rights Directive in
art. 27(2) German
Copyright Act

x/art. 53a German
Copyright Act for
document delivery;
general exception of
arts 53(1) and
53(2)(1)
[from 1 March
2018: art. 60e
instead of art. 53a]

The Netherlands

x
art. 16n Dutch
Copyright Act
(based on art.
5(2)(c) Copyright
Directive)

x
art. 15h Dutch
Copyright Act
(implementing art.
5(3)(n) Copyright
Directive)

x
implementation
Rental and Lending
Rights Directive in
arts 12(1)(3), 12(3),
15c Dutch
Copyright Act

x/Reprography
Regulation based on
the general arts 16b,
16h Dutch
Copyright Act

2.2 Libraries’ institutional organization, purpose and functions under copyright law:
comparison, criticisms and solutions
This section comparatively reflects on the results of the separate case studies to gain an indepth understanding of the library’s position under the selected copyright laws of the US, the
EU, Germany and The Netherlands. The findings are further analyzed, compared, criticized
and complemented with potential solutions, again in the structure provided by the assessment
framework: institutional organization, purpose and functions.
2.2.1 Institutional organization
In line with the framework, the first comparative part deals with ‘institutional organization’.
As one of the library’s main characteristics, this term refers to the spectrum between the
traditional perception of libraries as buildings housing a collection and the evolving
understanding of ‘libraries’ as established structures in society, including digitally. Both
conceptualizations have in common a systematical way of functioning with a managed
environment, whereas the perception of a broader space is arguably more suitable to cover the
digital dimension of ‘institutional organization’. The country analyses sought to examine
where the four selected copyright laws are situated on this spectrum and these findings are
now compared.
Since libraries are disentangling from their physical spaces, and, in addition, actors are
emerging with tasks similar to those traditionally assigned to libraries, taking ‘libraries’ as a
starting point has been criticized in the literature. For those new actors would then
automatically fall outside the scope of beneficiaries.2599 Yet, as repeatedly stressed, this thesis
argues that it is not the label of ‘library’ that is decisive for an entity’s treatment under
copyright law, but its way of functioning, i.e. structured and based on values. Crews also
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acknowledges that “some other comparable organizations” may fulfill similar functions. He
asks “whether any other group could also attend to that task”, and finds that “libraries
evidently have the leading role in the context of copyright law”. 2600 For each function, a
relevant factor is thus the added value that ‘libraries’ bring to the task. So far, this thesis’
starting point has indeed been the position of ‘libraries’, both for delineation reasons and from
a belief in the continued relevance of libraries and what they stand for. The findings of the
comparative analysis, criticisms and solutions pertaining to the ‘library’s’ institutional
organization can subsequently be built on for actors that ‘function as a library’ in the sense
discussed in the thesis.
Comparative state of affairs and criticisms
The comparative analysis of ‘institutional organization’ starts with examining how the case
studies’ findings on the different elements of the framework as manifested on the traditionalevolving spectrum relate to one another. The elements concern the library’s locality in
general, the collection, and the role of both staff and users. They contribute to the finding that
libraries are rarely defined in the copyright laws studied, yet typified for the purposes of the
privilege.
a. Physical location versus access beyond fixed location
Each country analysis commenced by searching for indications for a physical or a less fixed
location, in line with the assessment framework’s spectrum. Now, the thesis assesses whether
the ways in which the four copyright laws characterize the library’s locality yields certain
patterns or national peculiarities.
A pattern is certainly visible for the feature of ‘premises’, which appears most persistently in
all four copyright laws. On its own, this is clearly not a sufficient characterization to
satisfactorily cover the library’s evolving institutional organization, which is after all
untwining from a fixed location. In US copyright law, Section 108(f) has, since its inception
in 1976, limited library liability for unsupervised use of reproducing equipment “located on
its premises”. The logical implication is that the library’s buildings in a traditional physical
sense are meant since brick-and-mortar libraries were the common libraries of that time. Yet,
when Section 108 was modernized following the DMCA in 1998, virtual libraries were
certainly known but excluded from the library privilege’s scope as an explicit matter of
choice: the US legislator could not make more plain its intentions to uphold a traditional
perception of “premises”. Not only was this conventional concept introduced in Section
108(b) and (c) on the occasion of updating the library privilege; the legislator also expressed
in no uncertain terms its intention to maintain the status quo on the library privilege’s
enactment – only covering libraries “in the conventional sense” of operating through
“physical premises”. “Online digital ‘libraries’” functioning via virtual premises were even
explicitly mentioned but not covered.2601 Given the legislative intention to only privilege
traditional libraries therefore, and despite the implied recognition of evolving libraries,
“premises” in US copyright law denotes a physical location in line with the traditional end of
the assessment framework’s spectrum, which is problematic in view of existing digital library
practice. This perception is in need of solutions, as will be discussed later in this section.
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In comparison, a difference in the EU acquis is the lack of such a clear statement in legislative
history to exclude “virtual premises” from the library exception’s scope. The term “premises”
is not defined in either the text or recitals of the Copyright Directive. Although the terminal
exception leads to a similar result as the US’ exclusion of virtual premises, and although
Recital 40 states that online delivery is not part of the exception for specific acts of
reproduction, the EU legislator did not elaborate on ‘virtual premises’. From this, and in
combination with the narrow legislative intentions with the terminal exception, scholars have
deduced the legislative aim to maintain a traditional situation revolving around activities at
the library’s physical location rather than truly promoting its digital environment.2602
Therefore, on the part of the EU legislator, it can be concluded that the library’s “online
presence”2603 has been explicitly recognized since at least 2005, and was reiterated in
2015,2604 yet this has still not found expression in any general directive; online access is under
strict conditions only possible for orphan works.2605 Again, this limited attention for the
library’s online operations is too conservative in view of the library’s evolving institutional
organization.
Despite the conclusion that the reference to “premises” in both US and EU copyright law
confirms the traditional understanding of locality, one EU-specific feature that occurs
alongside that of premises seems to leave space for a broader understanding as well:
terminals. Whereas the reference to premises has been called a “spatial restriction”, the
inclusion of terminals is seen as a “technical” limitation as the scope of the permitted
activities is bound to “specific equipment”.2606 This was confirmed in the Darmstadt-case.2607
In my view, though terminals still solely offer access within the library, hence in the physical
establishment, the notion inherently connects the library’s physical and digital infrastructures,
thus moving the perception of the library’s locality towards the evolving end of the spectrum.
These observations concerning the implications of “premises” and “terminals” for the
characterization of ‘libraries’ at the EU level to a large degree apply analogously to German
and Dutch copyright law. This is a consequence of the almost literal implementation of the
directive by the national legislators. Nonetheless, disparities in the national language have
been identified which might impact the scope of the on-site consultation exception: whereas
the Dutch Article 15h has adopted the directive’s notion of ‘terminals’, the German Article
52b uses “Elektronische Leseplätze” (literally: electronic reading places). However, despite
the traditional meaning of ‘reading’, it has been clarified that this need not be taken literally,
and that less traditional materials may be made available as well. Nonetheless, the German
legislator has still chosen to replace that notion with ‘terminals’ in the new Article 60e(4).
In addition, the German term “Räumen” is taken to literally refer to the “locally restrained
notion of rooms or spaces occupied by the library”.2608 It is also acknowledged that the close
connection to the library’s location raises copyright obstacles in the information age: instead
of detachment from locality, as was conceptually expected, the functionality of the library is
still restricted by space.2609 Perhaps somewhat surprisingly as it directly refers to the library’s
physicality, this notion still appears in the updated Article 60e(4). It should be kept in mind,
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though, that the German legislator’s modernization efforts still had to respect the boundaries
of the initial Copyright Directive. Whereas German scholars infer a closed network
requirement in the exception, because any other construction such as campus-wide access
would go beyond ‘library rooms’, this criterion is by contrast explicit in the Dutch Article
15h, as a national particularity in the implementation. Furthermore, as opposed to the German
inclusion of ‘rooms’ in the on-site access exception, the Dutch variant of “gebouwen” or
buildings, which appears both in the translation of the directive and in its implementation,
could arguably “be construed more broadly”. In this view, terminals could be provided in
parts of the institution other than within the library so as to enable “remote consultation within
the building” – that is, if it were not for the condition of “dedicated terminals”.2610 Denoted as
a “subtle difference of interpretation”,2611 both ‘rooms’ and ‘buildings’ still underline, in my
view, the link with a physical location. Yet, as acknowledged in the case studies, the
combination with terminals nonetheless establishes a connection with the digital infrastructure
of libraries. In principle therefore, the physical and the digital institutional organizations are
bridged, though the lack of legal permission to truly utilize a remote infrastructure remains
common to all of the copyright laws studied.
Criticism in this regard was already expressed in policy circles in the implementation process
of the on-site access exception. For instance, when Article 52b was introduced in the German
Copyright Act, one of the parties in the Bundestag argued that the exception for electronic
reading spots in libraries did not correspond to the requirements of modern forms of
information transfer, since the library concept from an LIS perspective is no longer bound to
the spatially restricted interpretation.2612 Rather, this party argued that the virtual perception
of the performance of libraries should be expanded, for instance by allowing campus-wide use
based on user identification, since universities are already establishing local networks. On a
related note, Hoeren has argued that Article 52b can lead to highly diverging outcomes,
depending on the specific state of affairs of a library’s buildings. In his view, if many smaller
libraries are housed in separate buildings, they can take less advantage of the exception than a
campus university with a central building.2613 Apart from the physical housing situation,
digital libraries seem to be outside the scope of the exception in any case: as Euler puts it,
digital memory institutions which communicate cultural expressions through digital and
networked media are not facilitated by Article 52b, which limits access in place and time.2614
Apart from the traditionally oriented feature of premises and the, on closer inspection, hybrid
notion of terminals, the case studies provide a number of library features which also raise
traditional connotations, but do not automatically reject an evolving meaning. Instead, the
explanation depends on the context, which often turns out to contain indications for both
sides, and, in addition, to display an additional foundational layer of relevance to both ends of
the spectrum. The first example in this regard is ‘place’. For instance, in the build-up to the
harmonization of reprography and lending regulation at the EU level, libraries were
characterized as ‘places’ offering users certain facilities, which implies that equal and lowthreshold access to the physical surroundings of the library was valued. It underlines the
combined fundamental and traditional meaning of the library as a ‘place’, though none of the
current library exceptions in the EU acquis explicitly denotes libraries as such. The physical
dimension is visible even more strongly in US copyright law, where the library privilege, in
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contrast to those of the EU, explicitly refers to ‘place’. Initially, this was understood in a
physical, hence traditional, sense given the involvement of ‘local’ copying for ‘on- site’ users,
but subsequently came to encompass intrasystem copying between library branches, i.e. a
remote yet still physical infrastructure for copying “within” the library. 2615 The physical focus
has been criticized, which indicates space for the evolving and broader reading of ‘place’. An
example of scholarly scrutiny in favor of accommodating the evolving space of libraries is
voiced by Crews, who has contended that the “place” where orders are accepted as referred to
in Sections 108(d) and (e) may, in the case of digital libraries, “well be any computer that has
permitted access to the content” of that library. Alternatively, he states that a warning notice
could be posted on the terminals if these are in the library’s control, or even on a “screen
display in connection with any access and retrieval of content”. 2616 Also, the connection
between a spatial and technical side of ‘place’ is visible here, which can confirm either the
traditional or the evolving side of institutional organization.
The foundational characterization of libraries in light of their locality, as hinted at above, is
related to other generic and broad terms as well, such as ‘institution’ or ‘establishment’.
Originating in the EU Rental and Lending Rights Directive, these terms have not only been
adopted in the later Copyright Directive, but also in the national implementations of both.
Again, this term is not inherently clearly traditional or evolving, as its meaning depends on
the context in EU copyright law and in the national implementations. As such, the term
encompasses the entire spectrum from traditional, via hybrid, to digital libraries, for instance
where it occurs in the context of lending, terminals and orphan works respectively. In those
contexts, institutions are linked to making available tangible exemplars to their users; offering
terminals on their premises; and increasing their visibility online. On a foundational note, a
characteristic which is in any case assigned to ‘institutions’ is their systematic way of
collecting, which is relevant to both a traditional and evolving understanding according to the
framework. In sum, the fact that libraries are in case law denoted as ancient institutions,
which have nevertheless evolved alongside technological developments and operate a
structured infrastructure for digital content, makes ‘institution’ as it appears in copyright law a
dynamic notion, which covers both institutions in the conventional sense and in the broader
understanding of established structures in society.2617
A second example of a generic term, which can go either way within the framework
depending on the context, also stems from the EU directives: ‘publicly accessible’. In a
similar way to ‘place’, the phrase has both a fundamental and a traditional meaning where
equal access to users is meant. Following different definitions of ‘the public’ in the Member
States, a ‘broad or less broad’ public can be meant in Dutch copyright law,2618 whereas the
German legislator has specified that the notion need not mean the general public, as long as
the beneficiaries are not a closed circle of users only.2619 What is less clear from these
interpretations with their traditional and fundamental implications, is, despite the European
Commission’s intention to give the term a ‘very broad meaning’, whether an online audience
can be read into public accessibility.2620 Arguably, public accessibility does not go as far as
including digital premises, unless these are still connected to the physical premises, which in
turn does not reach a remote public.
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Other national specifics may also shed light on the traditional or evolving locality of libraries
according to copyright law. First, the German use of the old-fashioned terminology
“Bücherei” points at a traditional view, supporting the observation that German legislative
history has treated libraries in a place-restricted fashion for decades. By contrast, in Dutch
copyright law, terminology was taken from the Library Act of 2014, which opened up the
characterization of libraries in both a traditional and evolving sense. The term ‘public library
facility’ denotes the integrated physical and digital library, both of which are accessible to
everyone, including digitally, thus confirming the evolving end of the spectrum even though
this does not say anything about permissibility under copyright law. Yet, due to the observed
link between the characterization of libraries in copyright law and library regulation, it can be
expected that LIS elements can or should also influence the scope of the library exceptions in
copyright law. Anticipating the comparison of ‘purpose’ in the next section therefore, the
question arises as to whether both the appearance and the task as defined in a Library Act
should not also be facilitated in other laws as well – notably copyright.
In addition to the neutral and fundamental notions just described, a final term worth
mentioning, as it is explicitly open to an evolving interpretation, surfaces in case law:
‘repository’. Like EU copyright law, where it was found that case law increasingly has an eye
for the library’s digital infrastructure, recent US case law offers legal possibilities for the
library’s digital institutional organization in a way that goes even further than the EU case law
on making available digitized works on library terminals. For in the HathiTrust-case, which
was assessed on the basis of fair use, the Second Circuit Court denoted the maintenance of
digital copies by a digital library consortium as a “repository” which could enable online
access.2621 The works were stored on servers housed at different locations, making use of
networking equipment. It indicates that a structured, digital infrastructure beyond a fixed
place is currently part of the library’s institutional organization and might be legally
facilitated, even if the library privilege in Section 108 does not explicitly reflect this with its
mere references to “place” and “premises”, and even if this might not be the case for every
library but will depend on the circumstances of each case.
As the foregoing already suggests, the library’s locality is inherently linked to another part of
its institutional organization, namely its collection and where this can be used. It is this aspect
to which the comparative analysis now turns.
b. Local versus remote collection
The second, interrelated element of the library’s institutional organization is the presence of
an organized and diverse ‘collection’. Comparing the case studies, two main implications of
this concept in copyright law can be identified: first, the characterization of ‘the collection’ is
telling for the perception of the library on the traditional-evolving scale; second, the
collection’s openness is an eligibility criterion or the use of one of its works a prerequisite for
the library privilege.
With regard to the collection’s contribution to the way copyright law ‘views’ libraries, it can
be observed that all four copyright laws have, over time, referred to ‘the collection’ in ways
that confirm both ends of the print-digital spectrum, complemented by foundational
characteristics assigned to collections in copyright discourse. The latter kind of characteristics
are not traditional or evolving per se: they underline the underlying values of libraries and
2621
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their collections and are expressed in comparable terms across the copyright laws. For
instance, whereas US copyright law emphasizes the systematic character of collections so as
to distinguish them from “mere congeries of material”, 2622 the European Commission has
used similar terms to stress the “organized” character of digital library collections in
particular.2623 In addition, the EU’s orphan works regulation aims to ensure “comprehensive”
access to library collections from anywhere,2624 which is not only a fundamental aim but also
reveals the evolving implications of access beyond local collections. Before turning to the
traditional-evolving implications, national copyright case law and policy documents have
expressed a comparable foundational view on collection characteristics. Surfacing in German
case law is the organized and long-term character of library collections, which are expected to
be created in a systematical and structured way and for a certain duration, as evidenced by
maintenance measures such as a catalog.2625 Likewise, Dutch legislative history accentuates
the collection’s diverse and contemporary character, which used to be valued in the analog
world and is deemed relevant in the digital domain.2626 Therefore, even if these fundamental
characteristics are not indicative of either a traditional or an evolving understanding of
libraries and their collections, such notions are indicative of the continued added value of
‘libraries’, which contributes to their privileged legal treatment under copyright law, including
in the digital networked environment.
Moreover, all four copyright laws studied also contain more explicit evidence that collections
are understood to include both print works and materials beyond books. The ‘collection’
concept is often not defined in the copyright laws, but generally, the scope can be inferred
from legislative history or determined when reading the library exception as a whole. For
instance, as Section 108(i) excludes certain types of works from a number of library
functions, the library’s collections are likely made up of such works in addition to written
works: musical, pictorial, graphic or sculptural works etc. Their format is not specified,
though some are inherently physical. Arguably, in light of the previous discussion on
‘premises’, which revealed a focus on physical premises where “collections of information”
could be used, entirely virtual collections are likely not covered, or at least not insofar as these
cannot be regarded as systematically organized and maintained collections. At the same time,
Section 108 allows for reproduction of works in digital format, thus acknowledging that
collections are composed of analog and digitized works.
In a similar sense, the EU Orphan Works Directive describes the subject-matter of the
directive as “works published in the form of books, journals, newspapers, magazines or other
writings contained in the collections”. This focus on written works seems quite traditional, in
line with the legislative history of the library exceptions in the copyright laws studied, which
reveals an initial focus on local collections of writings and physical carriers, confirming the
traditional perception. Yet, central to the orphan works regulation is that these works may be
digitized, which makes the Orphan Works Directive an example of copyright law promoting
not only digitization of print collections but notably also online access to collections. A
‘digitization’ right has been confirmed in the ECJ’s Darmstadt-ruling (2014), which did not
however go as far as allowing for general online access. Also, in recent US cases, online
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access to scanned library collections was restricted to specific modalities, such as snippets,2627
or users, for instance print-disabled people.2628 The actual use of the library’s collections
features in more detail in the next section.
Another feature which brings out the tension between evolving library collections and
traditional law concerns e-books. On the one hand, at the EU level, the potential of digital
lending has long been recognized. Recently, the Dutch test-case on the issue, VOB/Stichting
Leenrecht, touched on the access-ownership dilemma posed by e-books: are these materials
part of the collection or licensed? In view of digital library efforts especially, such as the joint
collection strategy of the National Digital Library managed by the Dutch Royal Library, such
questions gain in importance. Therefore, despite the recognition in copyright law that digital
collections arise and that new technologies impact the use of the collection, the legal space of
what these collections can be used for concretely depends on the interpretation and reach of
the relevant copyright provisions. For instance, the European Commission’s proposal for a
DSM directive acknowledges that library ‘catalogs’ include digital works, yet e-lending is not
addressed and neither is general online access.2629
The second main implication of ‘collection’ in copyright law, its recurring role as a criterion
for eligibility or applicability of the library exceptions, also raises questions in relation to the
traditional-evolving spectrum. For instance, the collection’s openness is an eligibility criterion
in the US library privilege, while the use of one of its works a prerequisite for the library
privilege in EU and Member State copyright law. For the US library privilege, this means that
the presence of a collection is an inherent requirement: to be eligible for the privilege at all, an
entity’s collection must be open to the public. Here too, a foundational layer can be discerned,
as the collection must in principle be open to any member of the public – not as in ‘open
stacks’ but in the sense of broad availability – or at least to unaffiliated researchers. Different
degrees and scenarios of openness have been identified, ranging from regulating access to the
buildings in the traditional or literal sense of ‘openness’ to participation in library networks
with shared collections, which moves towards an evolving understanding of ‘openness’ as
including remote collections beyond a library’s own collection. As the latter case removes the
need for on-site consultation, whether this construction would be sufficient for a library to be
eligible under Section 108 was questioned.2630 Taking this one step further, it raises the
question of whether the openness-criterion can be met via online technologies, which spurred
scholarly discussion. Arguably, collections available outside a library’s facilities can be seen
as ‘open’ as long as they are available to the public.2631 This would be an indication that both
conventional and digital libraries could qualify for the US library privilege, though the
legislative intent to exclude virtual-only libraries should be kept in mind.
As for the meaning of the collection-requirement in EU copyright law, legislative history
provides clues for both a traditional and an evolving understanding as well. For instance, in
the first proposals to regulate lending, libraries were mentioned alongside other types of
collections, such as collections of new media, which indicates that this regulation would target
actors beyond traditional libraries.2632 What distinguishes EU copyright’s approach from that
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of the eligibility criterion in US copyright law just mentioned, however, is that even if
‘collection’ is a recurring criterion in the library exceptions, these provisions do not require
openness of the collections as such. Instead, they mostly target ‘publicly accessible’ libraries,
a notion discussed previously as part of the library’s locality, where accessibility does not
refer to the collection per se. In turn, the use of a work from the collection is often, but not
always, required in the EU library exceptions and their implementations in German and Dutch
copyright law. Among the reasons put forward for the collection-criterion is that it acts as a
demarcation of the privilege, namely a natural boundary which prevents misuse. As explained
above, German scholars regard it as a broader limit than a mere focus on physical place. It is
however not clear if copyright’s understanding of ‘collection’ takes into account that
collections may be held in different locations. In any case, it does not consider the possibility
that libraries may want to connect users to content outside their collections.
Admittedly, in certain respects, the way ‘collections’ appear in German copyright law comes
closer to the US approach just outlined. Though the EU Rental and Lending Rights Directive
does not list examples of the targeted establishments anymore, the phrasing of the
beneficiaries in Article 27 German Copyright Act on lending is closely connected to the legal
interpretation of ‘lending’. As such, the lending regulation applies “if the originals or copies
are lent through a publicly accessible institution (library, collection of video or audio
recordings or other originals or copies thereof)”.2633 Not only are multiple types of collections
among the beneficiaries and the collection criterion thus determines which actors can rely on
the provision, but this moreover seems to be a prerequisite for eligibility for the exception.
Lastly, attention should be drawn to one more German specificity: the “strenge
Bestandsakzessorietät”.2634 It means that, in addition to the requirement also present in EU
and Dutch copyright law that a work from the collection must be used, the German legislator
specified that no more works may be used in terminals than the library possesses in its
collection. The German legislator aimed to prevent libraries from digitizing one acquired copy
of a work to make it available on multiple terminals. Yet, the use of the work at least doubles,
and due to the mitigation to this principle to accommodate ‘loading peaks’, even increases
fourfold. This feature used to be part of the on-site access exception in Article 52b German
Copyright Act, but is omitted in the new Article 60e(4). Instead, the German legislator
remarked that the intensified use of works via terminals is a factor to take into account in the
remuneration. In conclusion, what we can learn from this German particularity is that it is
recognized that the use of collections in the digital domain may increase, and that the way to
legally permit this is subject to interpretation over time.
As it is clear from the comparative analysis that all four copyright laws refer to both
traditional and evolving collections, the next question is who may access these collections, or
more broadly, who is targeted by the library exceptions in the respective copyright laws. This
is the subject of the next section. Anticipating the functional analysis, it can further be
concluded that what can be done with the collection depends on the regulation of the different
library functions under copyright law. It shows the interrelatedness of the library’s main
characteristics.
c. Library staff and local users versus interactivity and remote users
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The third factor which the assessment framework connects to ‘institutional organization’
concerns the main actors in the library realm. Traditionally, library staff have served local
users, but a shift towards more active or remote users has been observed. Comparing the
findings of the country analyses on this point should yield an understanding of who may act
under the library exceptions, and if only libraries are targeted, if they may at least serve users
at a distance. In other words, the comparison should reveal where the copyright laws are on
the traditional-evolving spectrum with regard to the privilege’s beneficiaries.
Perhaps not surprisingly, the ‘library privilege’ in all four copyright laws targets certain
libraries. In the EU directives as well as in the German and Dutch implementations, the
beneficiaries are often qualified as ‘publicly accessible’ libraries, an eligibility criterion which
has fairly traditional connotations. Only in relation to Section 108 of the US Copyright Act
however, the term “institutional eligibility” is employed – not in the provision itself, but by
the Register of Copyrights in the first evaluation of the library privilege.2635 It elucidates that
solely libraries whose conduct meets the conditions in Section 108, as well as their
employees, are eligible for the privileged treatment it offers. The conditions include the
openness of the library’s collections and the non-commercial character of its functions. The
rationale for subjecting the eligibility to limiting criteria lies in striking a balance between
exclusive rights and a privileged position. What Section 108 itself furthermore makes clear is
that library liability for user acts can be limited, whereas it unambiguously states that users
can be held liable for their own conduct insofar this exceeds fair use.2636 Whether part of the
heading “institutional eligibility” or not, the result across the copyright laws studied seems to
come down to the same: that the beneficiaries of the library-specific exceptions are libraries
which meet the prescribed characteristics. Often they are libraries in the conventional sense.
Nevertheless, legislative history and case law yield evidence for the recognition that both
local and remote users can benefit from privileged library acts even if they are not the direct
beneficiaries of the exceptions, thus confirming the traditional as well as the evolving side of
the framework. An example which used to be clearly traditional is lending: following the
legislative intent of the EU Rental and Lending Rights Directive, libraries make tangible
exemplars temporarily available to local users, while lending in the legal sense does not mean
the exchange between establishments. This part of the definition still stands and is applied in
German and Dutch copyright law, but its legally permitted subject matter is digitally
expanding due to judicial interpretation, thus creating the opportunity to serve users beyond
the physically present ones.
Similarly, both a traditional and an evolving aspect are visible in the legal treatment of on-site
consultation, another exception from EU copyright law with effect in the German and Dutch
privileges as well. Such possibilities are offered by libraries for local users and include digital
works, but not remote availability. Apart from consultation, the ECJ ruled in Darmstadt that
the terminal exception indeed privileges libraries alone, meaning that subsequent user acts of
printing and downloading cannot be allowed by this exception – though perhaps by another
provision. The Dutch legislator had already explicitly stated that no subsequent user acts other
than consultation should be allowed, prior to the ECJ’s confirmation on this point.2637 As we
have seen, German courts had taken different views on this issue before the case went to the
preliminary stage, but the interpretation of Article 5(3)(n) at the national level must now
follow the ECJ’s interpretation. In view of this discussion on who may act under the
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exceptions, the sometimes ambiguous drafting of the Darmstadt-ruling is noteworthy:
libraries themselves are at times referred to as ‘users’ of protected works who must be able to
effectively rely on the exception. Again, this means space for making digital works available
at terminals, and, if necessary, digitizing them for this purpose first.
The evolving element of libraries serving remote users has only recently come to the fore in
copyright rules. Though the EU Orphan Works Directive is also considered to privilege only
the activities of certain institutions and not those of users, its exceptions once more have the
result that remote users may gain access to library content. Yet, this merely applies to the
specific context of orphan works. As a comparison, recent US case law also offers room for
remote access to digitized content, and also in a specific context, namely for print-disabled
users. In conclusion therefore, remote users may be served in specific circumstances under
both EU and US copyright law.
Lastly, some further national particularities that flag the shift from libraries acting for local
users to reaching remote users are the following. In Germany, reprography regulations have
aimed to serve users lacking copying facilities from the 1960s onwards, which means both a
traditional and a foundational layer of equal access. Apart from copying for local users, the
German legislator valued the use of the collection for users who could not come to the library,
given the public interest of access to information in a developing information society. This
focus on legally allowing for document delivery is another German specificity, the rationale
of which was upheld in the Kopienversanddienst-case (1999). The Bundesgerichtshof noted
that a mass public beyond local users could be reached, stressing the changed impact of
document delivery with new technologies, but the rationale was still deemed valid. Though
this case did not concern electronic document delivery, this practice ultimately received an
explicit legal basis in Article 53a, which has now been replaced by Article 60e(5) German
Copyright Act. It is the most explicit example in the copyright laws studied of an opening for
libraries to digitally serve remote users. Whereas the second evaluation of the US library
privilege in 1988 noted the “space-age communication exchanges that are now possible”,2638
this statement has not been acted upon in a legislative sense. By contrast, as the German
legislator underlined in its 2017 copyright reform, the expanded library competences should
benefit users too.2639
All things considered, by examining the beneficiaries of the library privilege, this concluding
part of ‘institutional eligibility’ clearly connects the characteristics of the institution in
question with the rationale for its activities. Before turning to the reflection of the library’s
purpose and functions in copyright law, possible ways forward in the perception of the
privilege’s beneficiaries and their institutional organization are explored.
Exploration: proposals for solutions
The previous sections analyzed the relationship between the three aspects of the library’s
institutional organization and copyright law in light of the assessment framework. General
conclusions are that the digital or evolving side of locality, collection and beneficiaries is
often recognized in copyright law, yet that the translation to legal space leaves much to be
desired. Some options to overcome this gap between the practical and the legal reality are
addressed in this section. A central element that surfaces in the analysis of both the problem
areas of and the proposals for an altered legal conceptualization of the library’s institutional
2638
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organization is that it is a matter of delineation which not only depends on choices of
interpretation but should also reflect a balance of interests.
For instance, a draft copyright law from the library sector itself notes that “[n]owadays, the
library is no longer confined to a physical space. Access to library resources, such as
electronic journals, is usually available directly on the desktop or mobile device of the
user”.2640 This statement confirms the evolving understanding of locality and furthermore
touches on where privileged acts may take place and who may act – implying libraries for the
benefit of remote users. Therefore, one would have expected that this understanding of
‘libraries’ would have been made clearer in the description of the draft exceptions’
beneficiaries, but libraries have not been defined in this sense – in fact, they are not listed in
the definitions at all. Therefore, the draft law seems to hold the vision that we all have a
common understanding of ‘libraries’. This is different in the IFLA Treaty Proposal, which
defines “library” for the purposes of that instrument as “an organization that systematically
collects, preserves, and facilitates access to published and unpublished information resources
for non-commercial purposes”.2641 The wording of ‘organization’ is technology-neutral and
accordingly ties in with libraries as established structures in society, which can be understood
both in a traditional and an evolving sense. As the Treaty Proposal goes on by highlighting the
“essential role of digital technologies” for library practice and the consequence that copyright
law requires “adequate mechanisms to enable libraries […] to appropriately respond to the
new digital environment”, this implies that legal space for the library’s evolving institutional
organization is sought and that copyright law should be amended accordingly.
This sentiment is also visible in scholarly reports and arguments. An overarching observation
in reports originating from both the US and the EU concerns the repeatedly voiced proposal to
somehow depart from the prevailing approach of the library’s physicality as a delineation
criterion. For example, as Triaille et al. phrase it in the context of the terminal exception, “if
one wishes to abolish those walls (of the library and of the equipment)”, other “proper
boundaries of place and means” should be determined.2642 Those two types of limitation of the
exception’s scope, namely spatial and technical restrictions,2643 are interesting in view of my
assessment framework and the library characteristic of institutional organization. If a
“security objective”2644 is the rationale for framing the dedicated terminals exception like this,
and if this delineation motive still applies, a way to both demarcate the scope of the library
privilege and to do so in a fashion that sufficiently acknowledges the increasingly digital
realities of the library’s institutional organization should be found. A proposal to revise the
scope of ‘institutional organization’, which in my view ties in with the idea that both
traditional and evolving libraries form established structures in society, and legally values and
accommodates them as such, is the move towards not a spatially, but a technically closed
environment.2645 Concretely, it would mean that digital library operations would not be
confined to dedicated terminals, instead allowing consultation of the library’s collection via a
secure connection to the library’s network on users’ own devices. In the case of registered
users, this would still enable insight into who has access in a way strictly required for noncommercial purposes, but is no longer confined to the library’s physical locality, offering
remote access but no permanent copying or further transmission. As a result, both spatial and
2640
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technical restraints are loosened. If “connecting to the library on-line (even with a secured
connection) is sufficient”, it is questionable why users would need to come to the library,
rather than consulting the works remotely.2646 The understanding of ‘premises’ would in that
case no longer be interpreted solely physically.2647
In this light, the arguments made by German copyright scholars for enabling remote access in
the library context are noteworthy. Subject to certain digital features, the local library can
become a broader concept that better suits the qualities of the digital networked environment.
In this respect, to protect the cultural landscape, Senftleben argues that not all personal use
should be generally exempted in the digital environment. Instead, he proposes establishing a
“refined system of digital pathways through the cultural landscape”, such as via the library
system, which, depending on its design, has the “crucial advantage […] that the circle of
beneficiaries can be confined to a certain group of users which the library can identify and
individualise”.2648 Establishing such a controllable environment would be one way to balance
the various interests involved. It would make libraries “guards” in the cultural information
environment, on the one hand offering them options to make works, and not only catalogs,
“directly available online”.2649 On the other, due to this closed character, information would
not be ‘free’ to everyone. Yet such a construction would still be a balanced step forward in
enabling the evolving manifestation of the library’s institutional organization. It calls to mind
what Duppelfeld has called the ‘spatially-functional library concept’: instead of a focus on
physical place, the perception of libraries should focus on ‘use’ as a distinguishing
characteristic irrespective of its manifestation,2650 leaving space for both the traditional and
the evolving side of institutional organization.
The evolving institutional organization recurs in the work of US scholars as well. Aware of
the evolving library concept in LIS, Crews has made a case for recognizing broader
established structures in society and their functions in copyright law: “[a]lthough information
professionals may have developed a more flexible or ‘virtual’ concept of the library, evidently
Congress has not […], suggesting strongly that Congress continues to envision the library as a
building and not as a networked system for access to information”.2651 We have seen in
Chapter 2 that LIS scholars voice an evolving view on the library’s institutional organization,
which now encompasses a structural infrastructure or digital environment. Therefore, it is
interesting that copyright scholars also look beyond the library as a physical place, even
though this will inevitably have legal consequences. In light of the current possibilities for
evolving library practices, and the law which presumably lags behind, we can conclude with
Hansen that the statements on “place” in Section 108 lead to “unnecessary confusion” for
library users with regard to the provision’s application to the digital domain, especially when
added to the references to “premises” also present in the library privilege. Section 108 does
not explicitly require a brick and mortar appearance, but nevertheless can be “read to imply
physical presence”.2652 From this, it can be gathered that US copyright scholars question the
library privilege’s focus on physical institutional organization, supporting the realization of an
evolving perception instead.
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Indeed, as legislative history excludes virtual-only libraries from invoking the US Copyright
Act’s library privilege, the Section 108 Study Group inquired whether such entities should be
permitted to take advantage of the exception. The conclusion was that “currently there are
very few examples of virtual-only libraries […] that meet the existing and recommended
criteria for section 108 eligibility”. Two examples were the American Archive of Public
Broadcasting and the Internet Archive, but it was questioned whether such entities could even
take practical advantage of the library privilege, for instance if the restriction on off-premises
use were to be retained. The Study Group discussed this issue, but “did not agree” on whether
it was “premature”.2653
A somewhat toned-down perception of the library’s digital institutional organization would lie
between entirely virtual and entirely physical libraries, namely hybrid libraries which operate
in both domains. In 1965, the US Register of Copyrights was already quoted as stating that
displaying a work on a computer screen “would be an infringement only if the image of the
work is transmitted beyond the location of the computer in which the copy is stored”, and that
such a transitory reproduction should not be treated as different from the consultation of a
book in a library”.2654 This statement has a feel of functional equivalence to it and furthermore
evokes the image of a hybrid library. Hybridity also seems to be inherent in the scope of the
current Section 108: the privilege allows libraries to make digital copies, but solely for use
inside its premises. To some extent, the library’s developing nature as a more encompassing,
structured space is therefore accommodated, but the practical use of information is limited to
a physical location, which still seems to come closer to a traditional than to an evolving
institutional organization. As such, the hybrid conceptualization is not entirely satisfying.
While it is logical for legislators to delineate the scope of the library privilege’s beneficiaries,
they should not focus only on the appearance of digital actors to automatically deny their
eligibility for the privilege, i.e. their virtual existence. Instead, account should be taken of the
way these actors operate, which may be through a structured infrastructure, similar to physical
libraries. The traditional institutional view then seems unnecessary, as a limiting intention
could be achieved in other ways. In this regard, Ginsburg’s contribution to a special issue on
future libraries is noteworthy. She considered the “application and adaptation of copyright law
to ‘the library of the future’”, in other words, digital libraries or libraries “without walls” with
new access possibilities.2655 In view of the delineation rationale just touched on, one of the
questions she posed is particularly interesting: “[…] can there be copyright without walls? If
copyright requires ‘walls’, what will replace it, and will the replacement prove more
satisfactory to libraries and their users?”2656 The prevailing library privileges in the four
copyright laws studied still adhere strongly to physical walls, however. For instance, if it was
not yet clear that Section 108 seems to revolve around a traditional institutional approach to a
large degree, then the explanation to the DMCA confirms this unequivocally. Ginsburg’s
question resonates with the remark by Triaille et al. cited above, who also wondered which
boundaries could replace ‘walls’. In addition to the possible extension of the institutional
organization’s perception outlined there, and to offset copyright law’s attempts to erect “walls
wherever possible” in response to the shift to the library without walls, Ginsburg suggests
other types of limitations. These are also similar to those raised previously, limiting digital
access to the extent necessary to fulfill the goal of consultation, for instance by allowing a

2653

Section 108 Study Group, p. xii.
Reese 2001, p. 147.
2655
Ginsburg 1993, p. 53.
2656
Ginsburg 1993, p. 53.
2654

~ 384 ~

Chapter 4 – Normative assessment: comparing and criticizing the status quo
requesting library digital access to the content of an originating library, but not
downloading.2657
This discussion alludes to who may act under copyright law’s library exceptions. As
observed, it is not surprising that ‘the library privilege’ is aimed at ‘libraries’ as beneficiaries,
but they should be able to serve users remotely as well. It is interesting to note that the US
Copyright Office’s latest discussion document proposes additional eligibility criteria for
beneficiaries as a sort of trade-off for the expanded scope of permissible activities.2658 What
this means in practice is that, in order to qualify for these expanded activities that, under
certain conditions, allow for digital distribution of works at users’ request and off-premises
access to replacement copies, it is suggested that the privileged acts should: serve a public
service mission; be performed by trained staff or volunteers; involve lawfully acquired or
licensed materials; and be subject to reasonable digital security measures.2659 The first
criterion on the mission is discussed in more detail in the next section on ‘purpose’. The other
three criteria are especially relevant for the library’s institutional organization. As the
Copyright Office explains, these criteria should ensure that professional services are
performed in a skilled and knowledgeable way, and that infringing materials are not further
duplicated. The licensing requirement has special relevance in the digital domain, as do the
security measures, which are intended as safeguards in balancing the expanded competences
of making available digital copies to users, such as “authentication requirements for off-site
access by users to its preservation copies”.2660
Another proposal pertaining to the indirect beneficiaries of the exceptions, namely users, has
been put forward by the Section 108 Study Group for delineation reasons. To prevent library
exceptions from becoming too far reaching, it is proposed that copying on user request should
retain the mediation of the user’s own library. Concretely, this means that libraries can only
serve their own user community rather than “anyone anywhere”, but it would depend on the
extent to which a library’s user community is “sufficiently well-defined”. Some Study Group
members furthermore recognized that users outside this defined community should also be
served where necessary for scholarship, research and private study. As it was found that
defining the user community remains difficult, no agreement was reached on the issue.2661
In sum, libraries are at present the privileged parties under the relevant exceptions, indirectly
benefitting their users. Ideally, libraries should be able to employ their digital institutional
organization for the benefit of remote users as well, but once more, it seems that the most
evolving forms of interactivity are, if acknowledged, not widely facilitated. More details on
how to facilitate digital functions are part of the functional assessment later in this chapter.
2.2.2 Purpose
The second main characteristic of the framework to be assessed comparatively is ‘purpose’. In
a traditional sense, this characteristic emphasizes the purposes libraries used to fulfill on
behalf of a certain community, concretized as service in support of users, facilitating (longterm) access to information and culture, and self-development, based on values such as
accessibility, diversity and trustworthiness. Accordingly, therefore, the public service mission
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libraries see for themselves in this respect might turn into a public task. Moreover, the task
could extend to the digital domain, in line with the evolving perspective on ‘purpose’, which
expresses the value of making digital materials meaningfully accessible in an ordered and
reliable way, including remotely, complemented with guidance and context. Central to the
case studies’ analyses of ‘purpose’ was determining to what extent the library’s mission and
task are recognized in the respective copyright laws and, taking this one step further, whether
they have contributed to an enabling copyright view on libraries. The main findings are now
compared and critically assessed. Possible solutions to identified difficulties will be explored.
Comparative state of affairs and criticisms
The comparison is brought under the two headings identified above. First, ‘user support’
encompasses various elements, ranging from education to long-term access. The comparison
therefore searches for similarities and differences in focus between the case studies regarding
each copyright law’s recognition of certain purposes, as well as their evolving side. Second,
the extent to which the library’s purpose is positioned as a (digital) public task in copyright
law and as such influences the library’s legal treatment under copyright law is assessed
comparatively. Since this thesis regards ‘purpose’ as the mission libraries fulfill in theory and
operationalize in practice by certain functions, this discussion forms a prelude to the next
section on ‘functions’.
a. Service in support of users
Comparatively assessing the qualifications of the library’s purpose as this appears in policy
documents, legislative history, recitals and the wording of the current privileges of US, EU,
German and Dutch copyright law yields a couple of central themes. Though phrased slightly
differently across the case studies, these are related to culture and education, and (long-term)
availability of works for dissemination. Supporting “private study, scholarship and research”
has been the main purpose of libraries underlying Section 108 from the first proposals
onwards. The legislative history of the US library privilege recognized it as a shared goal of
copyright law and libraries which could be reached by utilizing the potential of ‘new devices’
for bringing the works of authors to the public. This move away from a purely traditional
dimension of copying is admittedly still far removed from an evolving understanding in the
sense of the framework – the digital purpose of libraries – but still indicative of the persisting
relevance of the values of availability and accessibility.
Similarly, EU policy documents from the 1970s onwards noted the benefit of library practice
for the spread of culture and communication as well as the challenge to balance author and
user interests. A couple of decades later, EU copyright documents positioned libraries as
having been a link in the chain between author and public since the 1990s, thus valuing the
library’s disseminative purposes, and cultural and educational goals with a diverse offering.
These purposes would become the justifications for the library exceptions of the EU acquis.
The cultural dimension was contrasted with the conduct of commercial parties, as such
forming one of the reasons for a privileged lending regime. In 1995, the European
Commission even made the case that libraries must be able to meet these responsibilities with
as few restrictions as possible in the digital networked environment. As will be discussed
below, this is easier said than done in concrete statutory text, though the resemblance between
the purposes that form the rationales of the US library privilege and the terminal-exception of
Article 5(3)(n) of the EU Copyright Directive can already be observed here: the latter also
regulates the purpose of facilitating user “research and private study”, notably in the evolving
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sense of making digital works available at terminals. Also, following the adoption of the
Copyright Directive, various policy documents noted the potential of the library purposes of
empowerment, inclusion and equality in the digital domain, thus turning the traditional
purposes into evolving ones. In both the EU and the US, therefore, the continued importance
of the library’s purpose amidst technological developments is visible in copyright discourse.
At the national level, comparable library purposes recur, which are increasingly connected to
an evolving dimension. Recalling the historical main threads of copyright’s response to
developments in library practice, as discussed in each country analysis, both lending of new
media and the advancement of the information society were seen as opportunities to reinforce
the library’s cultural and educational purposes. In this respect, both German and Dutch
copyright law have underlined the library’s potential in preparing users for the information
society. In German copyright law, this educational mission was already assigned to libraries
prior to the implementation of the EU directives, as a goal worthy of advancement
constituting a justification for the library’s privileged position. The envisaged “Kultur- und
Bildungsauftrag” furthermore informed the implementation of both the Rental and Lending
Rights Directive and the Copyright Directive in the German Copyright Act: in both cases,
libraries were expected to introduce the public to a diverse information offering including new
media, and to prepare users for the information society by familiarizing them with new
technologies. It emphasizes the enduring relevance of the educational mission, namely to
promote media literacy and meaningful use of digital content.
Likewise, envisioning a role for libraries in providing a diverse information offering for a
broad or less broad public hints at the Dutch legislator’s attention for the library’s purpose in
making and keeping available protected materials and cultural heritage in a low-threshold
manner when implementing the library exceptions from the Copyright Directive. Whereas the
German legislator focused on the library’s contribution to media literacy when transposing the
library exceptions of that directive, the Dutch legislator emphasized the related issue of the
information haves and have-nots, mainly in relation to the implementation of the Rental and
Lending Rights Directive. In comparison to Germany, the permissibility of lending new
media under the derogation was less clear in Dutch copyright discourse. The two main
political views were that libraries have a societal duty to make available all types of
information carriers relevant to users in the advancing knowledge society, versus the view
that the mission does not mean a permit to utilize every new possibility without taking the
rights of others into account. From this, it can be concluded that the inherent tension between
protection and the library’s purpose might be increased in the digital information society,
even if the Dutch legislator underlined the convergence of library interests and author
interests in the general interest of realizing a useful information offering.
Though it has been argued that “[c]opyright law should encourage libraries, archives, and
museums to fulfill their missions”, while taking account of right holder interests,2662 a closer
look at the findings of the case studies creates the impression that the library’s purpose has
been recognized to a considerable degree in the legislative process. In this sense, copyright
law has instigated a rethink of the role of libraries. Yet this has not always been truly
translated in an evolving sense into the wording of the law, given the potentially increased
impact of traditional exceptions in the digital networked environment and the difficulty of
balancing all interests in that light – apart from specific contexts such as orphan works (EU)
and the last twenty years of protection (US), that is. The comparison of to what extent each
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copyright law concretely enables the functions operationalizing the mission is elaborated in
the functional assessment in the next section. What can already be observed here however, is
that this discrepancy between legislative history and statutory wording mainly surfaces in the
context of access in the digital networked environment. For instance, while Recital 40 of the
EU Copyright Directive valued the library’s disseminative purposes, online dissemination was
not brought under an exception; instead, the legislator voiced the expectation for balanced
licenses. So, even if the German copyright reform of 2017 expressed renewed attention for the
need to attune the law to the technological realities for digital uses to contribute to education
and science, preservation and long-term availability of digital collections, these efforts are
still bound to the boundaries of the EU framework in force. As the functional assessment will
show, some space is found for electronic access. The EU framework is subject to reform
itself, in which regard the European Parliament argued that strengthening the library
exceptions would be justified in light of promoting access to cultural heritage in the digital
networked environment, but again, it is questionable to what extent this has happened.
For preservation, the relationship between the legislative process and the actual exceptions is
somewhat different: it seems that the digital preservation purpose for long-term accessibility
is more easily accommodated by the wording of library privileges than present-day digital or
remote user access. Indeed, preservation to secure works against loss has been a basis for the
US library privilege since the beginning as well; initially in a traditional sense where
machine-readable copies were prohibited, later recognizing that preservation competences
gained importance in the public interest when digital technologies were involved. As opposed
to the US library privilege, preservation is no longer explicitly mentioned in the wording of
the EU exceptions. Yet legislative history shows that this was one of the envisaged purposes
in the drafting process, and the Dutch legislator immediately took the exception for specific
acts of reproduction to allow for an explicit preservation privilege, including the scenario
where technologies to render works accessible become outdated – thus encompassing the
library’s evolving preservation purpose. By contrast, a preservation exception was only
introduced in the German Copyright Act in 2017, but it is noteworthy that the evolving side of
preservation has been recognized on this occasion as well. Details follow in the functional
assessment. Lastly, the purpose of digital libraries with regard to preservation has also been
appreciated in US case law. As discussed, storing digital copies for future generations was not
assessed under Section 108, but seen as fair use in the HathiTrust case.
Acceptance of the library’s evolving dissemination purposes is increasingly sought in case
law as well. Again, the concrete conditions imposed on the functions operationalizing access
are compared in the next section. But with regard to purpose, it has become clear that the
library’s cultural and educational goals, or their role in the advancement of knowledge,
surface in both EU and US case law as factors contributing to the creation of space for digital
library activities. These purposes weigh heavily in the case-by-case fair use analysis in US
case law, for instance when the specific contexts of digital access for visually impaired users
or providing a digital search tool for users to locate works in libraries are involved. The
educational purpose furthermore underlies the ECJ’s request for an interpretation of
exceptions that ensures efficient use of digital works (in Darmstadt). In turn, the cultural
purpose shaped the AG’s argument for the importance of connecting users to works in the
digital age as well, serving disadvantaged areas hence the public interest aim of universal
access to culture, and thus justifying creating space for this purpose (in VOB/Stichting
Leenrecht). This argument was followed by the ECJ. It is interesting that the ECJ has now
framed the role of the library’s purposes in the digital sphere on the basis of cases originating
from Germany and The Netherlands, seeing that a lower Dutch court in another case on
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lending years before had refrained from deciding the question of to what extent libraries have
the right and the obligation to make available contemporary information products for loan. As
the relevance of traditional library purposes in the digital domain has been confirmed in a
forum external to the library sector, the library’s mission may as well constitute a public task.
The meaning of this concept in copyright law is comparatively assessed next.
b. Public service mission and values
The second part of the status quo of ‘purpose’ in copyright law compares where the library’s
mission turns into a public task in the four copyright laws, and to what extent this task extends
to the digital domain. As non-commerciality is found to be a recurring criterion in each
copyright law, the relationship between the concepts is also compared. It will be shown that
the scope and interpretation of non-commerciality is not always clear, but that a central
consideration, especially in connection with a public task, is that an actor’s motive is what
counts – namely acting as a public service or for own commercial gain. The distinction is all
the more relevant in the digital networked environment, given the entry of new actors who
might have more capacity to bear the costs and risks involved in digitization projects, which
raises the question of whether libraries are allowed to cooperate with such parties.
A first observation is that US, EU, German and Dutch copyright law contain implicit and
explicit references to a public task to varying degrees. Whereas a direct mention of ‘public
task’ is lacking in US copyright law, the most obvious inclusion of a public task is visible in
EU copyright law. It occurs in the Orphan Works Directive of 2012 and is therefore quite
recent, which leads to the interesting result that now especially, in the digital domain, a public
task is seen for libraries, assuming that that is meant with the phrase ‘public interest mission’.
That mission is specified as including “the preservation of, the restoration of, and the
provision of cultural and educational access to, their collections, including their digital
collections”. Closely resembling the mission libraries see for themselves, it is a crucial
principle in the directive, in connection with the allowed uses of digitization, dissemination
and preservation that contribute to promoting learning and disseminating culture.
The emphasis on the public interest mission with regard to orphan works has been adopted in
German and Dutch copyright law with slightly different phrasings. The national legislators
were compelled to implement the Orphan Works Directive’s exception, although it has been
observed that only the recitals elaborate on the public interest mission and not the substantive
provisions. This led scholars to question whether the library’s task should have a statutory
basis. For Germany and The Netherlands, this issue is less pressing given the enactment of
recent Library Acts. As discussed in Chapter 2, these Acts set forth a public task for libraries.
In addition, in The Netherlands, the governmental promotion of a public library system had
been mentioned in forerunners of the Library Act, which lends support to the idea of a public
task in the sphere of access to information, culture and education.
Looking at this the other way round, the role of copyright with regard to the library’s task has
been dealt with differently in the national library legislation. While the German National
Library Act has been amended by the 2017 copyright reform so as to encompass certain uses
of copyrighted works in fulfilment of the library’s task, the Dutch Library Act itself left
copyright issues explicitly out of consideration, though copyright implications are clearly
involved. It would be logical if national legislators were to extend this recognition to an
enabling copyright regime for public tasks in the digital domain. Not so long ago, the
European Parliament also made a case along these lines, stating that copyright should support
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the modern fulfilment of libraries’ ‘public interest duty’ of dissemination of knowledge –
again, presumably alluding to a public task. Despite this renewed attention for the library’s
public task, it should be noted that the first Dutch library privilege in 1974 already provided
libraries with broader copying competences given their ‘public service task’. Since this
privilege has in essence been retained, the Dutch legislator apparently continues to value this
task, though only in a traditional sense given the reprography context in which it appears. This
confirms that the library’s traditional task is still valid, but also evolving, a development
which is to some extent explicitly recognized in EU, German and Dutch copyright law as a
justification for privileged legal treatment.
Years before the central role of the public task concept in the Orphan Works Directive, signs
of the library tasks envisaged in the digital domain had already appeared in the proposal for a
Copyright Directive (1997). As the EU case study described, an evolving public task could be
read in the proposal’s statement that online activities would likely play a “major role in the
tasks” of libraries. This implies the view that online tasks should be facilitated somehow – if
not by exceptions, then at least by balanced licenses, though scholars note that these might be
difficult to obtain. The Dutch implementing legislator in turn stated that the library’s task of
reliable actors for long-term preservation should not depend on licenses, as the public interest
requires legal certainty in this respect and right holders are not always willing to conclude
licenses. Whereas the EU’s remark arguably concerns access, the Dutch legislator’s stance
relates to long-term accessibility, which is a difference in immediate impact. In any case,
although the national legislators were again bound by the conditions of the EU framework, the
difference is that they were this time not obliged to implement the library exceptions in the
first place. The fact that both the German and the Dutch legislators nevertheless did so shows
the endorsement of the library’s task, including in the networked information environment.
The national legislators have used the available space to give their own twist to the Copyright
Directive’s exceptions in relation to the library’s task. For instance, the German private
copying exception has relevance for library practice and is designed to involve paper copies,
analog use or, in recognition of the evolving practice of cultural heritage institutions, an
archive operating in the public interest. This wording implies that digital reproductions are
allowed in the last case. The ‘public interest’ phrase has been explained as denoting the
fulfilment of public tasks, which can even be taken to constitute a digital public task. This
task has been reiterated in the German copyright reform of 2017, which points to ‘new library
tasks’ in archiving digital materials and making them available on the internet. A connection
is even sought with the constitutionally protected artistic freedom. In a similar sense, albeit in
the explanatory memorandum of the Copyright Directive’s implementation and not in the text
of the library exceptions themselves, the Dutch legislator voiced the expectation for libraries
to utilize new technologies to fulfill their ‘assigned’ tasks. If this remark alone could already
be taken to signify a digital public task, then this is in hindsight supported by the orphan
works provision of Article 16o Dutch Copyright Act. Article 16o lists the same purposes as
the initial library exceptions in Articles 15h and 16n Dutch Copyright Act, now as examples
of what a public task entails.
The Dutch legislator furthermore falls back on normative values to justify the library
exceptions. Legislative history positions libraries as low-threshold, trustworthy social and
cultural facilities which foster equality and accessibility and help users educate themselves.
On one occasion, copyright law was explicitly employed as a tool to ensure a high-standard
information offering in the public interest, thus pursuing similar values. Comparing these
values to the rationales for library exceptions put forward in the legislative histories of the
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other copyright laws, a pattern becomes apparent, namely that the values singled out strongly
resonate with the normative groundwork of library functioning set out in Chapter 2. From a
US perspective, the enactment of Section 108 seemed to be informed by values of
accessibility, availability and intellectual freedom. Values that surface at the EU level are
accessibility, diversity, equality and social inclusion served by the library’s objectives. In
German copyright discourse, the emphasis lies on cultural and intellectual participation,
diversity and media literacy. It indicates that accessibility is still important in the digital
domain, but that other values, such as media literacy and reliability, come to the fore to
provide users with the necessary tools to make meaningful use of cultural content.
Following the indications identified for a public task for libraries in copyright law, it must be
concluded that an explicit mention of a ‘public task’ seems absent from the US Copyright
Act, contrary to the other copyright laws. Neither legislative history in the US, nor the
wording of Section 108 denote the library’s purpose as such. However, since a number of
library purposes related to access and preservation are singled out in the library privilege, it
could be argued that this statutory recognition is an implicit endorsement of a public task,
coinciding with the library’s mission, encouraging libraries to fulfill a task in this regard.
Against this background, it is noteworthy that the concept of a public service mission has
gained attention in US copyright discourse as a potential additional eligibility criterion in light
of technological developments and the rise of new actors mentioned previously. According to
the Section 108 Study Group, libraries tended to be seen as trusted and stable organizations
serving such a mission, which is apparently still deemed relevant in the digital networked
environment. This suggestion is elaborated in the exploration of solutions below.
The conclusion that the library’s public task explicitly or implicitly influences copyright law
begs the question of the relationship with non-commerciality, an omnipresent eligibility
condition in library exceptions among the Copyright Acts studied. Non-commerciality is not a
traditional or evolving concept by itself. Its meaning depends on the context, which also
shows that the reach of this concept has been subject to discussion in each copyright law. In
the drafting process of Section 108 for instance, the US Register of Copyrights had already
indicated in 1965 that non-commerciality would by itself not be sufficient ground for
exemption of the exclusive rights against the background of technological developments,
suggesting that something else would be necessary. To compare this with the outcome in a
recent Dutch case, the presence of a public task does not seem to be enough either to
automatically justify digital access without right holder permission. As scholars observe, it
puts libraries in a difficult position – torn between fulfilling their task and respecting
intellectual property rights. In any case, to return to the legislative explanation of the US
privilege as finally enacted, the central consideration is that eligible libraries must act as a
public service rather than for their own commercial gain. It is about the commercial
motivation behind the reproduction itself rather than the overarching motivation of the
enterprise in which the library is located. It is not the label ‘library’ that is decisive, but the
entity’s public service functioning, in which case the public benefit derived from private
copying was expected to outweigh the harm. These considerations underline the relationship
between fulfilling a certain task in the public interest and doing so in a non-commercial way.
It can therefore be concluded that early indications of this relationship exist in US copyright
law, but that its implications gain in importance in the digital domain, as discussed below.
As can be expected, the role of non-commerciality becomes especially apparent in the context
of the public task’s explicit mention in EU, German and Dutch copyright law. The EU’s
Orphan Works Directive is again illustrative: the activities connected to the library’s digital
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public service mission may not serve a commercial purpose, again denoting a public service
motive. Also, in German copyright discourse, both legislator and courts have found that their
non-commercial character sets libraries apart, informing the rationale for a privileged position
and the way the balance of interests is struck, while non-commerciality has in Dutch
copyright law been denoted as a criterion to prevent unjustified competition with right holder
activities. The crux is thus that libraries may not follow their own economic interests or act as
businesses, making non-commerciality a justification for the fact that cultural heritage
institutions with a public service rather than a commercial mission can rely on exceptions, as
opposed to private entities such as Google. In this respect, the Dutch scholarly argument for
an online task for not-for-profit libraries should be reiterated, namely to prevent ‘(scientific)
world literature’ from being solely in the hands of commercial actors.2663
Though all case studies furthermore embarked on a discussion of whether non-commerciality
concerns actor or activities, it can be concluded that the criterion is in any case connected to
the activities. But it cannot be denied that actors are closely connected to their activities, as
for instance evidenced by the legal definition of lending in EU, German and Dutch copyright
law. An inherent part of that definition is that this activity may not be for direct or indirect
economic or commercial advantage, but the involvement of a certain actor is also required,
namely an establishment which is accessible to the public. Still, in both US and EU copyright
law, it seems that libraries in profit-making organizations might qualify for the exceptions of
Section 108 and the Copyright Directive respectively: in the former case, if the motivation
behind the reproduction itself is non-commercial; in the latter case, because of the scenario
that a specific function of a profit-making organization does not serve a for-profit purpose.
Again, in this reasoning, it is not the overarching character of an entity that is conclusive, but
the way the function in question is performed.
This brings us to the topical issue of the permissibility of public-private partnerships, which
has surfaced in the context of digitization. Whereas the legislative history of the US library
privilege in Section 108 makes clear that libraries cannot arrange with commercial parties that
the latter may reproduce and distribute materials under the privilege, the EU Orphan Works
Directive explicitly sets forth conditions for allowed partnerships for the digitization of
cultural heritage. As it is provided that the commercial partners may give financial support,
but should not be able to impose restrictions on the privileged libraries with regard to the use
of the works, or have any control over the use of the works, the result seems to be similar. In
conclusion, commercial actors cannot appeal to the exception by themselves, but can still be
part of privileged conduct under the conditions just set out. As a result, the scope and
application of the non-commerciality criterion are especially relevant for the interpretation of
library exceptions in the digital networked environment.
Lastly, considerations in case law indicating a public task should be mentioned. Examples
stem from interpretation questions concerning the EU directives arising at the national level in
Germany and The Netherlands. First, in Darmstadt, the ECJ noted that the library’s core
mission in dissemination of knowledge is fulfilled in the public interest. In light of this
judicial recognition, the mission can be perceived as a public task extending to the digital
domain given the context of the case – digital access via terminals. Second, in VOB/Stichting
Leenrecht, it was the Advocate-General who underlined the digital dimension of the library’s
task of cultural dissemination, which again lends support for the idea that a digital public task
is endorsed here. These decisions at the EU level add an interesting dimension to the
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recognition of a public task in national case law. For instance, while the German
Landesgericht had explicitly spoken of a public task in the national proceedings of Darmstadt
in 2011, the Bundesgerichtshof did not mention it as such when the case went back to the
national level in 2015. And years before the confirmation of the library’s task in
VOB/Stichting Leenrecht, the Amsterdam Court had noted the fundamental task of libraries,
but refrained from issuing an opinion on the principal political question of whether libraries
had the right and obligation to make available contemporary information products for loan,
offering everyone the opportunity to educate themselves from such sources (2002). Clearly,
the proper copyright response to accommodate the library’s task is a matter of interpretation
which can change over time, but this does not alter the conclusion that the library’s task, the
concrete fulfilment of which can change over time, remains a consideration in shaping space
for the library’s evolving functioning.
Exploration: proposals for solutions
The comparative analysis of the library’s purpose, divided into mission and public task,
indicated that these concepts have traditionally been among the justifications for the library
privilege. This section discusses some further proposals that emphasize the role of these
concepts in demarcating the scope of application of the ‘library privilege’ in the digital
networked environment. The proposals can be brought under two headings, in line with the
main observations that surface in literature and reports: 1) copyright law should continue to
promote the purpose of dissemination of information via libraries in the digital age; and 2) it
has been suggested that the concept of a mission can serve as a delineation criterion for
eligibility of the privilege as an alternative to the prevailing factor of ‘place’. An underlying
issue concerns the implications of the non-commerciality criterion for the permissibility of
outsourcing privileged activities, notably in the digital domain.
The first proposal is, logically, voiced by among others the library sector itself. As EIFL puts
it in its ‘Draft law on copyright including model exceptions & limitations for libraries and
their users’, “[t]he digital environment has transformed how we access and use knowledge for
education and research, and to foster creativity and innovation. Copyright law must continue
to support these goals in the digital age”.2664 In other reports, various arguments are given that
can underpin this statement. In the context of e-lending, Dusollier for instance asserts that
copyright exceptions should advance alongside new methods for disseminating works,
whereas libraries should adapt their activities to the networked information environment. In
this view, it is about an autonomous and “alternative provision of books” of democratic and
cultural value beyond the market, to “ensure circulation of works in the public sphere” and to
serve users “whatever their social situation”. In view of the “different motive” that is still
found to distinguish library activities from the market, legislative intervention is deemed
necessary even if licenses are available.2665 The need for an alternative infrastructure which
ensures access to information and culture, based on values such as equality, accessibility and
diversity does not disappear in the digital domain.2666
Also of particular interest is the human rights perspective put forward by Shaheed, which
supports this thesis’ presumption that fundamental rights color both copyright law and library
functioning. Indicating that the “social and human values inherent in copyright law” should be
recognized, she argues that copyright exceptions can promote cultural participation, inclusion
2664
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and access to works, and that that potential should be “fully explored”.2667 The human rights
argument brings to the fore the values and objectives served by libraries and their missions, as
well as the view that their historically developed purpose in society remains relevant and
requires space under copyright exceptions.
The second proposal moves from a traditional focus on the physical library to a more
fundamental and evolving view that it is not the appearance of an actor that should determine
its privileged position under copyright law, but its purpose. In all of the jurisdictions studied,
scholarly arguments are advanced in this direction. Taken together, this leads to the
assumption that libraries should not be defined by their physical characteristics, but by their
public service purpose,2668 and that a ‘functional extension of the library concept’ would
center on the ‘special purpose’ as decisive criterion for qualifying as a ‘library’, irrespective
of the physical or digital manifestation of ‘the library’.2669 A task-oriented description of
permitted activities would have the advantage that it does not center on certain technologies
which may become outdated in the future, though the potentially lower foreseeability is also
recognized.2670 Instead of making a specific legislative proposal, the aim of this suggestion is
similar to this thesis, namely to raise political awareness that exceptions must be created to
enable libraries to carry out their tasks in adequate utilization of digital and networked
technologies.2671
Other proposals turn to the concept of a public service mission as a demarcation criterion in
the sense of eligibility for the library privilege. The Section 108 Study Group has recognized
that, even if there is no “one-size-fits-all definition of libraries”, a “shared set of public
service-oriented” purposes served by various types of libraries could be identified. It led the
Study Group to propose that several requirements could be added as useful means to
determine eligibility. The requirements, which have for the main part been endorsed by the
Copyright Office, would “consist of attributes of traditional or other professional libraries”,
including a public service mission; provision of library services including acquisition,
selection, organization, preservation and lending; and a “collection comprising lawfully
acquired and/or licensed materials”. For-profit libraries could be included, but only if their
mission was a public service one; moreover, it was recognized that their activities were
difficult to separate from “some commercially advantageous purpose”.2672 The proposals
seem to form a mix of a traditional and evolving view of the library’s purpose: on the one
hand, a connection is explicitly sought with the traditional purpose; on the other, it is
recognized that libraries may want to provide organized digital access to digitally licensed
materials as part of their missions.
If the presence of a public service mission is increasingly regarded as an eligibility criterion,
the question arises whether libraries should be able to outsource activities that contribute to
the fulfilment of that mission, especially in the digital domain. The Copyright Office recently
recognized that libraries do not always have the skills and technical resources to make the
permitted or required reproductions. In line with the previous advice of the Section 108 Study
Group on this point, the Copyright Office asserts that the library privilege should not only
2667
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enable libraries and their employees to take advantage of the exception, but also to authorize
third parties to “perform at least some activities permitted under section 108” on their behalf,
provided that certain conditions are met. For instance, the contractor should only provide the
requested service and not act for commercial benefit; should not be able to retain the copies
outside of the service; and should not be exempt from liability when its acts go beyond
Section 108.2673 Outsourcing should furthermore cover reproduction activities only to
diminish risks of unauthorized further dissemination.2674 Such a statutorily permitted
construction would enable libraries to take advantage of the library privilege “without needing
to invest heavily in technology, equipment, or staff dedicated solely to making
reproductions”.2675 It would enhance efficiency in the library field. As is indicated, the
consequence of the proposed conditions would be that the Google Books Library Project
would not be covered by the recommendation, as Google retains copies to use for its own
purposes.2676 Some scholars would however disagree, such as Gbegnon, who contends that the
Google Books Library Project furthers goals similar to libraries and copyright law and does
not pose a threat to right holder markets. He states that the project has a public mission and
social utility and that the library concept should be broadened to encompass commercial
enterprises with such a mission. Alternatively, he proposes a balancing test to determine if the
library privilege can apply, first asking if the virtual library in question is commercial in
nature, and if it is, whether it has a public purpose and does not negatively impact right holder
interests or bias the scholarship process.2677 Here, too, the digital mission is the central factor,
provided that it is a public purpose.
2.2.3 Functions
This section addresses copyright’s treatment of the library’s ‘functions’ as the third part of the
framework-based analysis, following the discussions of ‘institutional organization’ and
‘purpose’. This time, a comparative approach is taken: the section aims to tease out recurring
and striking features of how the four selected copyright laws regulate the functions of
preservation and access. As the detailed analyses in the previous chapter suggest, and as has
been remarked on by scholars, “[t]he need to adopt specific measures” to facilitate library
functions is “evaluated differently from one country to the next”.2678 In addition, it has been
observed that libraries are “changing quickly”, and that, even if a country has addressed
which libraries may employ a copyright exception for (digital) activities, such a statute may
have been “enacted many years before”. Consequently, its standards may be “a reflection of
legislative decisions made long ago, resulting in tension between the letter of the law and the
demands and realities that libraries are facing today”.2679 Following the in-depth
understanding of the current state of affairs in US, EU, German and Dutch copyright law,
therefore, the findings of the case studies are compared and complemented by normative
criticisms regarding the library privilege in force. The comparison is based on themes that
should help determine whether the law is evolving in parallel with library practice, for
instance whether digital formats of works are covered as well or whether remote access may
be offered. Potential solutions are also explored, anticipating the articulation of the library
privilege’s future principles.
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Before turning to the comparison of functions, it should be noted that the interpretation of
exceptions is based on certain principles: common interpretation methods are the wording of
the provision, the legislative objective, the system of the law and judicial interpretation.
Further national particularities will briefly be compared.
As described, US copyright law has utilitarian underpinnings, meaning that the system of
exclusive rights and exceptions aims at the greatest good for the greatest number and should,
following the constitutional copyright clause, serve the progress of science and the useful arts.
In theory, one would therefore expect flexible exceptions that can be interpreted broadly. In
practice, the US Copyright Act contains a combination of the open norm of fair use and the
detailed library privilege. Fair use is interpreted according to four factors (purpose and
character of the use; nature of the work; amount and substantiality used; and effect of the use
on the market) which are weighed on a case by case basis. A recurring consideration in favor
of fair use is the contribution of the use to the advancement of knowledge. In the library
context, scholars argue that substantive compliance with most of the library privilege should
inform the fair use assessment of, in particular, the purpose and character of the use in cases
where not all conditions are met. This should offer space for technological developments
while retaining the same basic balance of interests. It implies an argument in favor of
functional equivalence.
Central to the interpretation of exceptions in EU and Member States’ copyright laws, the latter
of which are, in continental Europe, theoretically based on the author’s right approach, is that
a high level of author protection must be balanced with public interest objectives. The latter
element adds a utilitarian feel. Contrary to the US however, the EU is bound to a closed
catalog of exceptions, the concrete conditions of which are increasingly considered too
narrow. A relevant development is the shift away from the principle of strict interpretation of
exceptions, towards a purposive and dynamic interpretation aimed at ensuring the
effectiveness of the exception, notably in the digital domain. As a result, the concept of
functional equivalence between analog and digital manifestations of certain functions has also
entered judicial interpretation in the EU.
Like the US legislator, the German legislator must take account of a constitutional clause:
Sozialbindung, which underlines the social character of (intellectual) property. With regard to
copyrighted works, control and access must therefore be balanced, including in the library
context. As to the exceptions, it has been argued that these are not an end in themselves.
Instead, their interpretation must be as extensive as necessary to facilitate their objective, for
instance in light of new technologies in library practice. This resonates with the effectiveness
reasoning at the EU level and seems to add flexibility, while it also implies a functional
understanding of the uses involved. Where the law is static, German case law is regarded as
opening up the possibilities for adapting the prevailing understanding of exceptions.
A final interesting notion stems from Dutch copyright law, where statutory exceptions are
seen as legal safeguards, which impacts their interpretation. It means that legal certainty was
given prevalence over agreements between parties, which the legislator did not always deem
sufficient. The Dutch legislator further aimed at technology neutrality, so as to encompass
both traditional and evolving interpretations, though this principle has not worked everywhere
as the functional analysis below will show.
2.2.3.1 Preservation
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Following the country-by-country analysis of the prevailing legal approaches to preservation,
this section brings together in one comparative analysis the separate accounts, which can be
summarized in the following overview of specific (x) and general (-) approaches:
Copyright law:

US

EU

Germany

The
Netherlands

x
Section 108(b),(c),
(h); fair use may
apply

art. 5(2)(c)
Copyright Directive
may apply
[note: x in DSM
proposal]

parts of general
exception of art.
53(2) German
Copyright Act may
apply
[from 1 March
2018: art. 60e]

x
art. 16n Dutch
Copyright Act
(based on art.
5(2)(c) Copyright
Directive)

Specific
exception for:

Preservation

Indeed, the first question is whether each country provides for a preservation exception. As
the overview shows, all of the copyright laws examined regulate this library function, but in
different ways: either with a specific exception or at least via a general exception that, in light
of its legal history, may be taken to encompass preservation. So, although the overall
conclusion is that preservation is covered in present-day copyright law, the approaches vary.
Moreover, this conclusion does not yet indicate to what extent the traditional, and more
importantly, the digital dimension of this function is permitted. That is the focus of the
comparative analysis and criticisms in the first sub section below, as well as of the second sub
section, which anticipates the articulation of future principles by exploring solutions put
forward by scholars, reports and the library sector itself.
Comparative state of affairs and criticisms
A logical starting point in the thematic comparison which is telling for the scope of
copyright’s preservation rules, is the exclusive right affected and the character of the
exceptions in question. The relevant provisions in Annex I reveal that they mostly concern the
reproduction right. In addition, the US’ specific and detailed provision in Section 108 adds
that the distribution right may be involved in the case of unpublished works. This will be
further discussed below as part of the uses that may be made of preservation copies. Contrary
to the elaborate provision in the US Copyright Act, the general Article 5(2)(c) in the EU’s
Copyright Directive is more concise. The provision again permits ‘specific acts of
reproduction’, but in view of legislative history, the envisaged purposes concerned archiving
or conservation, and even preservation was suggested for inclusion in the text of the provision
itself. Though this has obviously not happened, the clues in the drafting process justify the
conclusion that this optional exception covers preservation. This conclusion is likely to
change in the foreseeable future in two ways, since the proposed Digital Single Market
Directive contains 1) a mandatory exception, which 2) expressly addresses preservation of
cultural heritage. The reason lies in the EU legislator’s recognition that uses enabled by
“digital technologies […] are not clearly covered” by the exceptions in force, and that their
“optional nature” may furthermore affect the functioning of the internal market. 2680 The
2680
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current legal framework is thus adapted by the introduction of a new, mandatory exception to
the reproduction right with special relevance in the digital domain.
It is interesting to note that, even before the switch to an explicit and mandatory preservation
exception in the EU acquis, the Dutch legislator had already utilized the possibility offered by
the broadly phrased Article 5(2)(c) to introduce an extensive preservation privilege. Article
16n Dutch Copyright Act is an exception to the reproduction right. Despite the recognized
potential of agreements between the stakeholders, the introduction of a statutory exception
was preferred for the ‘sole purpose’ of different scenarios of restoration and preservation.
By contrast, as Article 5(2)(c) leaves it up to the Member States whether and how it is
implemented, the German legislator had not initially opted to introduce such an exception.
However, like the EU, this state of affairs is about to change in Germany as well. While the
EU’s new preservation exception is still a proposal, the German copyright amendments came
into force on 1 March 2018. The new Article 60e, which kept the limitations of both the
existing and proposed EU frameworks in mind, contains among others an exception allowing
reproduction for preservation purposes and distribution for restoration aims. German libraries
initially had to resort to the general exception in Article 53 German Copyright Act enabling
reproduction of copyrighted works for ‘inclusion in a personal archive’. The legislative intent
to cover analog library preservation activities only stemmed from legislative history. With the
implementation of the Copyright Directive, it was understood that the reproduction or use had
to be analog, or that the preserving entity had to act in the public interest – which implied that
in the latter case, digital reproductions would be possible. As we will see below, digital
preservation is now explicitly possible. In sum, the fact that Germany has carried through its
copyright reform indicates that the EU acquis already contained space in this regard, which is
not surprising given the broad phrasing of Article 5(2)(c) Copyright Directive. Further,
though the optional or mandatory character of an exception is not as such indicative of the
conclusion that copyright law takes an evolving or a traditional approach, the obligation for
Member States to enable digital preservation may turn out to gain in importance in the digital
networked environment in view of digital sharing and collaboration on digitization projects.
Otherwise, national discrepancies may hinder such developments.2681
A general conclusion so far is that libraries may reproduce copyrighted works for preservation
purposes under all of the copyright laws studied. In none of these cases is this competence
unconditional, as a selection of notable requirements below illustrates.
The provisions relevant to preservation may be silent as to the types of work to which they
apply, or may apply to specified categories only. An example of the former approach is
offered by Section 108 US Copyright Act, which does not contain limitations on which works
may be reproduced for preservation or replacement. A distinction however exists between the
legal regimes for ‘published’ and ‘unpublished’ works. The main difference lies in the fact
that the rules on actual preservation only pertain to unpublished works, whereas published
works may be ‘replaced’ under certain conditions. As can be expected from the concise
Article 5(2)(c) Copyright Directive, the works covered are not specified in EU copyright law,
so arguably it encompasses all kinds of works . In the Digital Single Market Directive this
will be explicitly stated, as the envisaged preservation exception will apply to “any works or
other subject matter”. Similarly, Article 53(2) German Copyright Act used to be silent on the
issue of the works included, but the new Article 60e(2) mentions that libraries may lend
2681

Cf. European Commission 2016, Recitals 18-20.

~ 398 ~

Chapter 4 – Normative assessment: comparing and criticizing the status quo
copies of “newspapers, out-of-print works or damaged works”, arguably to preserve or
replace the original. Lastly, the Dutch preservation provision only contains the common
phrase to describe the subject matter of copyright law: “literary, scientific, or artistic” works,
which is as such neither helpful for delineating its scope, nor for reaching conclusions on the
exception’s place on the spectrum between traditional and evolving.
More telling are the criteria concerning how many preservation copies may be made, as this
criterion repeatedly causes discrepancies between the letter of the law and digital preservation
practice. For instance, in the US, the single copy limit had already been extended to three
copies in view of allowing libraries to utilize digital technologies, but this ‘extended’
maximum is still perceived as too narrow.2682 Consequently, a more open or flexible norm
seems necessary in the digital networked environment, as digital copying and maintenance
inherently yield additional copies. While the existing Article 5(2)(c) Copyright Directive does
not mention a quantitative restriction, the newly proposed preservation exception in the EU’s
Digital Single Market Directive provides that reproductions may be made ‘to the extent
necessary’ for the preservation. Arguably therefore, as digital preservation may necessitate
multiple copies, this is accordingly allowed. As the recitals explain, copies may indeed be
manufactured “in the required number”.2683 In Germany too, the initial ‘single’ copy condition
has become less rigid: the new Article 60e allows reproduction ‘more than once’. This only
tells libraries they are allowed to make multiple copies, but does not give them guidance on a
maximum amount. In conclusion, this discussion shows that the trade-off between legal
certainty and flexibility remains difficult.
This is also visible in the question of when the copy may be made. None of the copyright laws
studied are explicit on whether, for instance, preventive preservation is allowed, while this is a
key issue for digital preservation where damage is not always visible until after it is too late.
In the US, Section 108(b) does not only speak of preservation, but also of reproduction for
security purposes, which has a preventive connotation to it. The reform of EU copyright
makes explicit that preventive action is permitted, though not in the wording of the relevant
exception: according to Recital 20 of the proposed Digital Single Market Directive, copies
may be made “at any point in the life of a work”. On the national level, the new Article 60e of
the German Copyright Act is taken to cover preventive preservation, while this practice likely
falls outside the scope of the Dutch Article 16n, since a work must be ‘threatened by decay’
or its technology must become obsolete, both of which imply that some form of damage must
already be visible. From the four copyright laws, the explicit mention in the EU directive –
albeit in the recitals – is thus most helpful for digital preservation.
Another condition on which the jurisdictions differ is whether the work to be preserved must
already be part of the library’s collection. Again, some copyright laws make this explicit,
whereas others do not. In the US, it is only a requirement with regard to unpublished works,
to prevent libraries from preserving works to expand their holdings. While it is deemed
implied with regard to published works, it is not clear where this distinction comes from.
Moreover, as will be further elaborated below, the distinction is questioned. In turn, Article
5(2)(c) of the EU Copyright Directive does not contain a collection criterion and the Dutch
Copyright Act accordingly leaves open this issue, as does Article 53(2) of the German
Copyright Act. Yet, the latter provision contains a different phrase which arguably has the
same effect: reproductions for inclusion in a personal archive must involve “one’s own
personal copy”, which in the case of libraries likely stems from the collection. Less
2682
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ambiguously, the new German Article 60e prescribes that reproduction for preservation
purposes must use a work from the collections. The explanatory memorandum to the
provision clarifies that ‘collection’ includes the electronic holdings to which libraries grant
their users access on the basis of contracts with content providers.2684 As library collections
increasingly contain licensed materials, long-term preservation of such materials should thus
be safeguarded, that is, libraries should ensure that access cannot suddenly be denied.
The previous discussion already touches on the format in which works may be preserved, as
well as on the related issue of format-shifting. The preservation of analog and digital copies is
to some extent possible under all the copyright laws studied, but once more, this result is
achieved via different routes. US copyright law for instance poses additional conditions for
preservation in digital format. Also, the replacement of ‘obsolete’ formats is expressly
referred to, which implies format-shifting. In turn, Article 5(2)(c) Copyright Directive lacks
explicit references on format. This does not mean that digital preservation is excluded; on the
contrary, due to the lack of detail on this issue, the exception is perceived as technologyneutral, hence can be taken to comprise both analog and digital formats. This feature will
become part of the wording of Article 5 Digital Single Market Directive: copies may be made
“in any format or medium” to allow libraries to employ digital technologies. 2685 The
technology-neutral stance of the EU legislator has been adopted in Dutch copyright law,
though some terminology in Article 16n has traditional implications, such as ‘restore the
specimen of the work’, which likely means a tangible exemplar. Other preservation purposes
regulated by that exception are relevant to both analog and digital formats, meaning that the
evolving side of this function is possible as well. Lastly, Article 53 German Copyright Act
seemed to focus on analog materials and uses, but implied that digital preservation was
possible by archives acting in the public interest. More explicitly, format-shifting is part of
Article 60e, which permits “technically caused changes”. In view of libraries’ legal certainty,
the approaches which explicitly allow for preservation in any format, as well as format
shifting, are preferable. Yet, even if the evolving dimension of preservation is legally
facilitated, this does not mean that all conditions of the preservation exceptions in force are
adequately attuned to digital preservation.
Indeed, taking this one step further, although libraries might want to engage in preserving web
materials, the legality is questionable, as this practice likely fails to meet the prevalent
collection criterion discussed above. According to some scholars, the legal framework in
force might still enable web archiving. Ricolfi maintains that the EU legislative framework
does not require “any innovation” in this regard. He makes a connection between the practice
of web harvesting and national legal deposit regulation, since Article 9 of the Copyright
Directive prescribes that the directive does not prejudice such provisions.2686 As “public
institutions” may be mandated by legislation as the responsible actors for legal deposit, web
harvesting is seen as one tool to implement such legislation.2687 As explained in Chapter 2,
national libraries are taking responsibility for e-depot, either with a legal basis, such as in the
US, or voluntarily, such as in The Netherlands. However, e-depot will still focus on materials
about or stemming from the country in question, meaning that this has no cross-border effect
either. Moreover, even if the EU acquis were to allow for web harvesting, the possibilities for
libraries would still depend on how national legislators deal with the issue, either in copyright
law or outside it. The German copyright reform once more offers an example: though
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preservation in principle still requires a work from the collection of a library under Article 60e
German Copyright Act, the amendment of the German National Library Act clarifies that a
number of uses in fulfillment of the library’s task may involve copyrighted works, but are
nevertheless allowed. Among others, web harvesting should be facilitated.2688
A related question is whether libraries may outsource preservation activities, which was
already briefly discussed above regarding activities contributing to the library’s mission.
Section 108(b) only briefly refers to deposit of copies for research use in other libraries
outside the preservation context. The state of affairs in EU copyright law is more illustrative.
Though the European Commission ruled out private commercial entities being able to benefit
from copyright exceptions, public-private partnerships have been encouraged in the specific
context of orphan works. To incentivize digitization of and digital access to these works,
libraries may cooperate with commercial parties, provided that the commercial partner is not
granted any right to control the use of the orphan works and revenues only benefit the
digitization.2689 On the national level, Article 53(2) German Copyright Act for a long time
allowed libraries “to make” preservation copies, “or to have these made”, but there were still
practical limitations, such as the use of a library’s own copies, which may be lacking in the
case of damaged works. In this regard, Article 60e permits assistance among libraries or other
institutions serving non-commercial purposes: the respective collections may be used for
preservation copies for all of them. This permitted cooperation differs from the public-private
partnerships of the Orphan Works Directive in that all entities involved must be libraries or
other heritage institutions. The Deutscher Bibliotheksverband nevertheless warned that
existing library competences should not be removed: Article 53(2) first sentence under 4b
allowed them to have professional reproductions of works which are not for sale anymore
made by commercial service providers but Article 60e no longer allows this practice.
Therefore, the Deutscher Bibliotheksverband recommends that this part of Article 53 is
transferred to the new library privilege.2690 Also, Steinhauer argues that the wording of Article
60e leads to an unintended worsening of the current legal situation.2691 However, it seems that
both relevant parts of Article 53 are retained as is, so the legal basis is still there if commercial
parties are involved, even if it is not contained in the upcoming library privilege of Article
60e.
Apart from amending the German Copyright Act, the German National Library Act will allow
the reproduction and transmission of media works in intangible form for libraries’ own or
third party deposit collections. Here too, outsourcing among libraries is explicitly allowed.
A condition which recurs in library exceptions but nevertheless reveals a dividing line
between the four copyright laws is remuneration. Though a balance of stakeholder interests
was the aim of the discussions on a library privilege, Section 108 in the US Copyright Act
opts for a privilege free of permission and payment. The EU legislator has not imposed
payment as a criterion due to the perceived lack of harm to right holder interests, but allows
Member States to do so “where appropriate”.2692 Whereas the Dutch legislator refrained from
this, the German legislator initially included a remuneration claim for right holders in the case
of copying pursuant to Article 53(1)-(3) German Copyright Act. This has changed with
Article 60e. An interesting legislative consideration is the distinction between preservation as
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such, which is free as it is deemed to be in the interest of the right holder as well, and access
to the preservation copy, which is conditional on remuneration.2693 This layered approach is
worth keeping in mind for the concluding analysis on the library’s future principles.
The German distinction between preservation and subsequent access to the copies touches on
the question of which uses of preservation copies are legally permitted, in addition to the
preservation itself. This is of importance, since it has been observed that not only libraries
themselves, but also the public has a “strong interest in access to works, information and
artifacts preserved by these institutions”, meaning that “[l]ibraries […] are generally willing
to undertake this task only if they can make these preserved copies available to the
public”.2694 Provided that libraries want to give access, therefore, is that even allowed under
the current exceptions? The general answer is: it depends. A similarity between the US and
EU approaches is that the online dissemination of preservation copies is prohibited: access to
digital copies is explicitly limited to the premises, which moreover denotes the physical
premises only, to prevent libraries from making preservation copies available in the digital
networked environment.2695 It reflects a legislative attempt to balance the use of digital
technologies by libraries with the protection of right holder interests. Similar considerations
are visible in German case law prior to the implementation of the Copyright Directive at the
end of the 1990s, when courts were confronted with electronic archives. Though the German
legislator likely did not have electronic archives in mind when the exception for personal use
was enacted in 1965, reproduction in digital form was likely permissible for inclusion in
personal archives and internal use, but not the further distribution of the works. German
scholars have nevertheless made the case for an interpretation which is not bound to spatial
criteria: as long as employees of the archive rather than the broad public can access the
archival copies, the use need not be restricted to the premises, in line with the purpose of the
archiving exception.2696 Furthermore, a proposal of the Bundesrat to introduce a new Article
52c with the second round of implementation of the Copyright Directive did not make it into
the German Copyright Act. A provision to make archival copies publicly available, including
electronically, was deemed to contribute to access to cultural heritage and education, but
lacked a basis in the Copyright Directive in the view of the Bundesregierung.
Some uses of copies with replaced pages were already possible under Article 53(6) German
Copyright Act: works with substituted parts could still be lent. Under Article 60e(2), libraries
may distribute reproductions of a work from their stocks for restoration purposes, to other
libraries or to institutions named in section 60f. In conjunction with Article 60e(1), which
seems to allow format-shifting, the question is whether this regime applies to digital copies.
Yet there are various indications that the focus is on physical works: first, restoration is
explicitly mentioned separately from preservation, and the exception concerns the distribution
right, which is an exploitation right for works in material form (see Article 15 German
Copyright Act). In addition, as libraries may also lend the restored works – as well as copies
of newspapers, out-of-print works or damaged works from their collections – this is another
indication that tangible exemplars are meant.
From a library perspective, Article 60e has been met with part approval, part criticism by the
Deutscher Bibliotheksverband (dbv), which welcomes the revised way of dealing with
restored works. The clarification that backup copies may also be lent instead of the original
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when that original has been destroyed is particularly appreciated.2697 The dbv indicated a
preference for further elucidation on the common scenario where libraries may permanently
withhold a work from use due to preservation considerations, including where that work is not
yet destroyed. According to the dbv, in this case it should also be possible to use a
preservation copy as a substitute for the original, otherwise the concept of a ‘preservation
copy’ would risk becoming illusory.2698 This calls to mind the Dutch Reprography
Regulation, which enables the manufacturing of copies that are intended to be lent instead of
the original. The dbv further argues that the restriction of distribution of reproductions to
other libraries, archives, museums or educational institutions should be omitted, since other
institutions may also have a collection in need of restoration. According to the dbv, this even
includes commercial publishers, meaning that the focus of the provision should be on the
preservation purpose. The clear definition of this purpose is deemed sufficient to prevent
misuse, since the restoration of cultural objects, whether in the possession of libraries or
otherwise, is seen as serving a public interest.
Although, in light of the foregoing, online access to preservation copies surfaces as a
persistently thorny issue, it is not completely impossible: both US and EU copyright laws
permit digital access in specific contexts. In addition to the general preservation rules, the US
Copyright Act has a separate section for the last twenty years of protection of a published
work, while the EU has adopted a directive on orphan works. Whereas the subjects of these
arrangements differ, the permitted activities are comparable, namely digital dissemination and
preservation, after it has been established that the work is no longer subject to commercial
exploitation (US) or after a diligent search for the right holder (EU). In both cases, the
exception only addresses library uses, not subsequent uses by users. The orphan works issue
was not central to this thesis, but both examples indicate that legislative solutions can be
reached for different aspects of digital access.
Unlike the EU, Germany and The Netherlands, the US does not only have a detailed
exception for library preservation in its copyright law, but is known for the striking feature of
fair use (Section 107). This flexible doctrine has generally been shaped by case law. Apart
from guidelines on its application in the library context by the sector itself, case law on fair
use and preservation specifically is scarce. In the HathiTrust-case, preservation was ultimately
not assessed under the four-factor test. Scholars have argued that the criteria for preservation
adhered to by the HathiTrust Digital Library resemble Section 108(b) and (c), and that this
should be a factor that positively informs the fair use analysis. Even if EU copyright law does
not have a flexible norm that is shaped by judicial interpretation, case law is still relevant for
the interpretation of digital preservation. The European Court of Justice determined in the
Darmstadt-case that libraries may digitize works if this is necessary to show them on
terminals on the premises. Accordingly, this is not a permit for the digitization of entire
collections.
In sum, the comparison of the national copyright regulations of library preservation reveals
concerns as well as starting points for solutions in ongoing reform initiatives. The concerns
relate to practical limitations of the scope and conditions of the existing exceptions in light of
the characteristics of digital preservation, such as the optional character of the EU exception,
the quantitative criteria in the US provision and the restriction of use to library premises.
Some of these concerns have been addressed in copyright reform proposals. The next section
elaborates on proposals for solutions from a legislative, scholarly and library perspective.
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Exploration: proposals for solutions
In addition to the difficulties and best practices identified in the preservation provisions in
force, which may help formulate future principles for the library privilege in the digital
networked environment, this section identifies how potential solutions are already envisaged.
Copyright reform at the EU and German levels has featured in the analysis. Other policy
initiatives, scholarly views, reports and library proposals will be added to this. These sources
will be evaluated in light of the concerns raised and with the digital dimension in mind. It will
be shown that patterns and specific features not only exist in the current state of affairs, but
also with regard to the proposed solutions. Furthermore, there seems to be a tendency towards
a feeling that libraries should be able to carry out digital preservation at least to some extent.
A specific feature of EU copyright law is the broad character of the exception for specific acts
of reproduction, Article 5(2)(c) Copyright Directive. On the one hand, this has led to the
conclusion that this provision does not need to change, as many digital needs of libraries can
be facilitated already. On the other, the provision leaves open questions that can lead to both
legal uncertainty, and to different implementations, such as how many copies may be made,
when, and in which formats.2699 To decrease Member State discretion, and to ensure crossborder effect of the exception and consequently cooperation in digitization projects, proposals
have been made to make the exception compulsory. 2700 The model European Copyright Code
also indicates the need for common yet flexible copyright rules, as expressed in its proposed
combination of the “common law style open-ended system of limitations” and the “civil law
style exhaustive enumeration”. With regard to libraries, its single exception addresses “noncommercial archiving”, allowing uses of the work “to the extent justified” by this purpose.
Since the Code does not distinguish between analog and digital uses, digital preservation is
likely covered, as are “unforeseen” ways of preservation which are regarded as ‘similar’ to
non-commercial archiving.2701 The flexible and compulsory character are in accordance with
the demands of libraries themselves for a mandatory international exception for preservation,
phrased as a user right, which should enable preservation in all formats, in the number
technically needed, including publicly accessible websites.2702 As discussed, the proposed
Digital Single Market addresses some of these topics with its mandatory preservation
exception, though this is an instrument limited to the EU.
Though its mandatory character is not in question, the current Section 108 has raised further
concerns as well. One issue identified is that Section 108 only provides for the making of
preservation copies of unpublished works from its collections – and not published works. This
worries the Section 108 Study Group, which observes that published, digital works are “at
risk of loss if copies are not made before harm occurs”, which is a criterion with regard to
making replacement copies of published works. It led the Study Group to deliberate whether
an exception should be added to permit libraries and archives to reproduce published works in
their collections for preservation purposes prior to detectable deterioration or loss, and
whether such an exception should apply to works that have been publicly disseminated, even
if they have not technically been published under the copyright law. 2703 The Study Group
further found that the rationales for the distinctions between Section 108(b) and (c) are not
clear in the legislative history, and suggested that unpublished works are often “unique” and
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therefore should be copied before the original copy deteriorates or is destroyed.2704 In its 2017
discussion document on Section 108, the Copyright Office has taken on board these
suggestions by replacing the “published/unpublished distinction with a new publicly
disseminated/not publicly disseminated distinction”.2705
On a related note, with regard to published works, the criterion for when a copy may be made
under Section 108 is after reasonable effort to determine that an “unused replacement cannot
be obtained at fair price”. With regard to digital works, the Section 108 Study Group proposed
that the ‘unused’ requirement be replaced by the criterion of a ‘usable’ copy, since digital
copies do not necessarily degrade with use as analog copies do.2706 This suggestion does not
seem to have been addressed by the Copyright Office’s discussion document.
Another issue is the preservation of web content. The Section 108 Study Group debated
whether a new exception should be added to Section 108 that would allow libraries to capture
and copy “certain publicly disseminated online content (for example, websites and blogs) for
preservation and access”, and if so, under what limitations. It maintained that such content
presents “unique preservation issues” for libraries and right holders, and recommended the
adoption of a limited exception for this “socially valuable activity”. This concerned works
which are not restricted by access controls, and the Study Group found that libraries which
capture such materials should be able to make them available, initially on-site, and after an
embargo period also remotely to users. Other conditions included opt-out options for right
holders.2707 The Copyright Office chose not to propose an exception for web archiving at this
stage. In its view, libraries currently rely on fair use or individual agreements, and more
detailed study would be necessary on the issues involved.2708
Apart from the specific issue of web harvesting, the generally restricted use of digital copies
has been criticized by US scholars. According to Gasaway, that “restriction to in-building use
is not how libraries function today”.2709 A similar sentiment is expressed by Crews, who
denotes the fact that remote access is not allowed as “one of the most significant barriers to
the usefulness of Section 108” for digital libraries.2710 And Hansen calls digital preservation
copies of “questionable utility” as remote access is precisely “one of the main values” of such
copies.2711 Thus, the rationale for restricting the scope of the library privilege, namely to
prevent libraries from making digital copies widely available,2712 may still be valid, but the
concrete design does not fit well with library functioning in the digital networked
environment. To address the critique on the lack of digital use of the bulk of the library’s
collections, the Section 108 Study Group examined whether “off-premises access” to digital
replacement or preservation copies should be allowed subject to conditions, inquiring whether
the balance struck by Congress was still appropriate. The Study Group found that the same
conditions should apply to a digital copy as to the original: if a library is allowed to circulate
the original copy outside of its premises, it was recommended that this should also be possible
for the replacement copy, provided that it is in the same or an equivalent format. Yet, this
reasoning only applied to “physical digital copies”, digital works in the form of physical
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media such as CD or DVD.2713 As a result, ‘remote’ access may in this view be possible, yet
the user still needs to come to the premises to pick up the physical digital exemplar, or the
copy is sent in an analog way.
The question of digital remote access, provided to patrons outside the premises of the library
via an electronic network, was also discussed. The Study Group recognized that remote access
to digital replacement copies would facilitate researcher access without requiring visiting the
physical location. The report noted that libraries already have the ability to make digital
copies remotely available via secure authorization processes. Yet, it was concluded that
“undue risks” were posed to copyright as such access lacks the “practical limitations” of
physical access.2714 At the same time, it was noted that imposing restrictions similar to those
for “off-site lending of physical analog media”, such as granting access only to a defined user
community – which was considered difficult to delineate – for a limited duration, and with a
prohibition against downloading, could conflict with user expectations in the digital realm and
therefore might be onerous to enforce.2715 The same arguments pertained to digital
preservation copies, as long as no contractual prohibitions on the original prevented it from
being made available for off-site use, for instance due to a donor agreement through which the
work was acquired.2716 Also, in the case of digital preservation copies, pros and cons were
listed regarding permitting remote access, for instance, increased access would serve research
while it was not found consistent to make a copy available off site if the original had been
limited to on-site use. The Study Group did not reach agreement on this.2717
In addition, therefore, scholarly proposals as well as statements of the Copyright Office on
different scenarios for making available preservation or replacement copies are noteworthy.
For instance, Hansen argues that limited situations of off-premises access might be possible if
the making available in question does not concern ‘the public’ within the meaning of Section
108, but for instance researchers affiliated to the institution.2718 Furthermore, in response to
the technological possibilities and user expectations on access to preservation copies, the
Copyright Office has articulated various scenarios to better fit the “combined digital/analog
environment” in which libraries function, depending on the format of the works involved. It
should enable libraries to provide “adequate public access” to works in their collections, while
protecting the author’s right of first publication.2719 Three ways of access to preservation or
security copies of works not disseminated to the public are proposed: making available on the
premises; lending copies on tangible media off-site; and access to digital copies not held in
physical formats for a limited time by a single user at a time.2720 Additional conditions for the
third method include a requirement for digital security measures. Other than that, this form of
access is not defined. Neither is the term ‘premises’, as the Copyright Office acknowledges
that this term can be conceptualized in multiple ways, such as the physical premises of a local
library, or the boundaries of an entire campus served by a network of libraries and a campuswide intranet that provides access to the libraries’ digital holdings. In the latter case, the
digital network may be part of the ‘premises’ for any user with a library log-in.2721
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The restriction of preservation copies to the premises has also been criticized in EU copyright
law, as online delivery is prohibited. Yet, contrary to US copyright law which features the
premises restriction in its preservation exception, EU copyright law only expressly addresses
this restriction in the exception for on-site consultation and will therefore be addressed below.
In conclusion, irrespective of the patterns and specificities discussed in this section, and
irrespective of precisely which conditions are deemed in need of change, consensus generally
exists on the fact that library preservation should at least be possible in the digital networked
environment. Samuelson et al. have aptly summarized this in their recommendation that
“[c]opyright exceptions for libraries, archives, and museums should be updated to better
enable preservation and other legitimate uses in light of ongoing technological change”.2722
2.2.3.2 Access
Following the comparative analysis of the preservation provisions in the four copyright laws,
this section analyzes the similarities and differences in their regulation of ‘access’. The
previous discussion revealed that libraries want to make available preservation copies in line
with user expectations. This section focuses on three other forms of access: consultation,
lending and copying. Here too, the question is whether the copyright laws studied have
specific exceptions for each function, which will be illustrated in a schematic overview for
each sub section. The main issue is once again the extent to which copyright law enables
digital or online access to library materials. As repeatedly stressed, the technological
possibilities are there, yet the law has difficulty in striking the appropriate balance so as to
enable digital access and take right holder interests into account. Therefore, in addition to
critique of the law in force, it will be interesting to highlight best practices in the four
copyright laws where attempts are made to not only legally permit traditional access, but also
its evolving counterpart. The comparative accounts follow the structure used for preservation,
starting with the comparative state of affairs and criticisms, and followed by an exploration of
solutions proposed by scholars, reports and the library sector itself.
a. Consultation
This section comparatively orders the main findings of the individual copyright analyses,
which dealt with the question of to what extent the national legal treatment of consultation in
libraries confirms the traditional or the evolving end of the spectrum. At the very least, all
four copyright laws seem to enable some forms of digital consultation, though heavily leaning
towards limiting the consultation to the physical premises. For the US, this was already
discussed in the previous section, but as explained, the discussion here goes beyond the
consultation of preservation copies. Moreover, it will become clear that the confinement of
consultation to the library’s buildings is also a consequence of public display, a variant of the
US first sale doctrine; and of the EU Copyright Directive’s separate consultation exception
affecting both the reproduction and the making available rights. As digital consultation
implies digitization, the broader issue is whether libraries are in the legal position to digitize,
and how the resulting copies may be used. The national legislators of Germany and The
Netherlands are bound to a large degree to the interpretation at the EU level. The relevant
specific (x) and general (-) provisions, which have been interpreted in case law in all
jurisdictions, can be summarized as follows:
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Copyright law:

US

EU

Germany

The
Netherlands

x/Section 108(h) for
last 20 years; first
sale or fair use may
apply

x
art. 5(3)(n)
Copyright Directive

x
art. 52b German
Copyright Act
(implementing art.
5(3)(n) Copyright
Directive)
[from 1 March
2018: art. 60e]

x
art. 15h Dutch
Copyright Act
(implementing art.
5(3)(n) Copyright
Directive)

Specific
exception for:

Consultation

Comparative state of affairs and criticisms
The overview indicates a major difference between the US and EU in their regulation of
consultation: whereas the EU Copyright Directive specifically governs individual user
consultation via terminals in the libraries in Article 5(3)(n), to help operationalize the library’s
cultural and educational mission, the US lacks such regulation save for the last twenty years
of protection of a work. Consultation may nevertheless be allowed under the general first sale
doctrine or qualify as fair use. As will be discussed below, these general doctrines may in fact
have effects similar to the EU’s library privilege in some respects.
First, the patterns visible in the terminal exceptions in EU, German and Dutch copyright law
should be addressed. It follows that not only can a comparison between the jurisdictions be
made, but also between their respective rules on the different functions, since the copyright
laws were found to take clearly different approaches towards preservation, while this terminal
exception shows obvious similarities. These stem from the almost verbatim implementations
of the directive’s provision as observed previously, while the preservation exception in Article
5(2)(c) was found to leave considerable space for interpretation. The faithful transposition in
the German and Dutch laws notwithstanding, this does not change the optional character of
Article 5(3)(n) Copyright Directive. Given the scope of application of this terminal exception
however, the previous discussion of criticism and consequences if other legislators do not
implement may be less pressing here. For instance, since the exception is, for now, limited to
in-house terminals and consultation, the sharing of digital materials is less likely to pose a
problem. However, given the increasing interdependence of the exceptions in Article 5
Copyright Directive, observed earlier, the optional character of the terminal exception may
still affect the effectiveness of the library privilege in the digital domain.2723
This touches on a striking feature of the terminal exception: privileged consultation is
confined to the premises, a notion elaborated as part of the library’s institutional organization.
It could therefore be argued that the provision only partially meets the needs of the digital
networked environment and the opportunities of technological developments. It is not
surprising that scholars have criticized Article 5(3)(n), calling its scope “extremely” limited
and “too narrow” in light of user needs and technological possibilities, since in practice,
“online access from outside the premises and the use of the user’s own (laptop) computer are
2723
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the norm now, but the exception cannot even enable such an exception in national law”. 2724
Here, we recognize the previous discussion of the exclusion of online delivery of preservation
copies. In that case, the exclusion was based on Recital 40, which explains that an exception
may be provided for specific acts of library reproduction, hence not for the making available
of digital works remotely. In the case of on-site consultation, the prohibition of online
delivery is not necessarily based on this recital, but follows from the substance of the
exception itself. It is a feature which renders the exception outdated and in need of
amendment.2725 Its rationale may however still be valid. As the German Landgericht phrased
it in the national instance of the Darmstadt-case, the terminal restriction ensures the use of a
work in a ‘controllable area’.2726
Notably, not only scholars find the exception of Article 5(3)(n) too narrow: it was also “met
with much s[k]epticism within the library community”. For instance, while work in the sphere
of this library exception was seen as “laudable”, it was at the same time regarded as
“incomprehensible” that the provision was (and still is) tied to “dedicated terminals on the
premises” of the targeted institutions.2727 Similar views arise from the EU copyright
consultation of 2013. End user responses to the European Commission’s questions on “offpremises access to library collections” as regarding the current exception are summarized as
“outdated or unjustified, and not in line with today’s user expectations” because of the
limitation to on-site consultation. The users’ “lack of remote access to library materials
including across borders (examples often relate to academic contexts)” was also mentioned as
a concern, alongside the suggestion to “remove the current condition” of the on-site access
restriction.2728 In a similar vein, institutional users, including libraries, indicated that the
current consultation exception is “not in line with technology and with people’s expectations”.
The institutional users favored a legislative solution as opposed to licensing, because of their
arguably weaker bargaining positions.2729 By contrast, publishers found licensing “more
flexible” than legislative intervention. In their view, contractual practice was already
“widespread”, hence offered “the best way to foster remote access”. 2730 Authors in turn
preferred stakeholder “dialogue”.2731 Stakeholder positions on solutions for online
consultation via libraries evidently vary. The next sub section elaborates proposed solutions.
In the meantime, the European Court of Justice has ruled on the effectiveness of the terminal
exception, not necessarily with regard to online access, but with regard to the step preceding
the making available of works via terminals: digitization of the works by libraries. It seems
therefore that a comparison can be made not only between jurisdictions, but also between the
legislator and case law within a single level, in this case the EU level. While the explanatory
memorandum to the Digital Single Market Directive recognizes the importance of online
access and the fact that libraries want to engage in such practices, the actual text of the
proposal does not translate this into an exception. The ECJ’s ruling in Darmstadt does not go
as far as authorizing online access either, but at least offers concrete interpretative space to
enable digital consultation in libraries. It is worth recalling that the ECJ regarded digitization
as an ‘ancillary right’ by denoting it as a specific act of reproduction under Article 5(2)(c) if
this is necessary to make the works available via terminals under Article 5(3)(n). Though
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remote access is still off limits, this ruling supports certain digital library activities in the
sphere of access, focusing more on the digital than the traditional dimension of consultation.
It should be noted that the Darmstadt-ruling only extended to digital library activities,
something the Dutch legislator had already recognized in its explanation of the terminal
exception prior to this ruling. In Darmstadt, user printing or downloading of the digital
materials were not brought under the terminal exception, as these were not deemed
‘necessary’ to effectuate the exception. Yet the ECJ indicated that such activities could
potentially benefit from other exceptions in the Member States’ copyright laws, such as
private copying, if the conditions are met. In this respect, the new Article 60e(4) German
Copyright Directive should be mentioned. It is the latest version of the terminal exception in
German copyright law, but Member States have discretionary powers in how they implement
and order the optional exceptions from the Copyright Directive, as long as this is in
conformity with the scope and requirements stemming from the directive. Here, the German
legislator has apparently chosen to link the terminal exception and the private copying
exception in one provision. It shows that the initial implementation could already have made
this choice, which furthermore imposes a quantitative restriction: users may be enabled to
reproduce “up to 10 percent of a work per session” for non-commercial purposes. Some
works may still be copied in full, namely a “few illustrations, articles from the same
newspaper or periodical, other small-scale works and out-of-print works”. According to
scholars, it is not clear where the 10 percent limit comes from. In any case, in conjunction
with Article 60e(1), reproduction may likely be both analog and digital, thus enabling printing
and downloading.
Unlike the Copyright Directive and the German and Dutch Copyright Acts, as observed, US
copyright lacks a specific consultation exception. However, the public display competence of
Section 109(c) may in essence have the same effect as a terminal exception. That is, this
variant of the first sale doctrine enables consultation of library materials, either in physical
form or via terminals. In the latter case, the consultation of lawfully obtained works is
restricted to the location where both the copy and the viewers are present – hence, the
premises. For a digital library, the viewing is also thus restricted to the location of that library
as no transmission over a network is allowed. According to Crews, the law has not elaborated
on this, meaning that digital library developers should explore further “whether this condition
confines access to the building or general physical location of the computer system, or
whether access is permitted within a broader physical space, such as throughout the campus or
university and perhaps at terminals outside those geographical boundaries”.2732 This question
is equally relevant for the Copyright Directive’s terminal exception and its relevance in the
digital domain. Otherwise, it seems that the copyright laws of both the US and EU – and, by
extension, the Member States – are still mostly traditionally oriented in this respect, though,
admittedly, a connection is made with the library’s digital environment.
The digital validity of the general first sale doctrine in US copyright law is also subject to
debate: does digital first sale exist? The US case study in the previous chapter elaborated this
question in the context of lending. It was found that the first sale doctrine at least applies to
tangible exemplars of works, comparable to the EU’s exhaustion doctrine and its traditional
applicability to physical carriers, a scope which is currently questioned. In light of the
growing importance of digital transmission, scholars have challenged the first sale doctrine’s
conventional scope and made a case for a broader interpretation,2733 whereas the US District
2732
2733

Crews 2001 (2), p. 7.
See among others: Schultz e.a. 2017.

~ 410 ~

Chapter 4 – Normative assessment: comparing and criticizing the status quo
Court initially left this issue for the legislator to determine, though the question is now before
the appeal court. Difficulties with regard to a broader interpretation stem among others from
the requirement that ‘that copy’ – the one owned by the library – is subject to the first sale
doctrine, while digital transmission would inherently involve multiple copies. The ownership
criterion alludes to the assumption that a work from the library’s collection must be used, a
requirement which is explicit in the EU exception. As a consequence, web materials are not
covered. In conclusion, it seems that no generally accepted digital first sale doctrine yet exists,
an observation which is further explained in the comparative section on lending below.
To return to the patterns between the Copyright Directive’s Article 5(3)(n) and the national
implementations, it should be noted that, where space exists for Member State interpretation,
this has been utilized. One clear example is remuneration. In relation to libraries, the
Copyright Directive leaves space in Recital 36 for Member States to impose a remuneration
criterion where appropriate, but does not command this. It is a German particularity to require
right holder remuneration, both in Article 52b of the German Copyright Act, and in the new
Article 60e(4) in conjunction with Article 60h. The latter provision requires equitable
remuneration for uses in accordance with, among others, the library exception. The rationale
is connected to the German legislator’s attempt to balance the protection interests with the
general interest in access to cultural property and education. 2734 The intensiveness of the use
of a work is, in the German legislator’s view, a factor in determining the amount of
remuneration. While some scholars do not find remuneration enough, others argue that the
‘mere reading’, be it in analog or digital format, should not become subject to a remuneration
claim.2735 In comparison, the Dutch provision allows user consultation without payment.
Here, the national legislators thus struck a different balance, with the Dutch provision treating
traditional and evolving consultation similarly, and the German provision taking into account
the potentially increased use of works on terminals.
Even if certain conditions recur in the terminal exceptions of the EU, Germany and The
Netherlands, the interpretation of similar terms still evokes different views. For instance, the
scope of the directive’s phrase “not subject to purchase or licensing terms” has made it into
the national provisions in different, and not uncontested, variants on this wording. Article 15h
Dutch Copyright Act applies “unless otherwise agreed”, in line with the observation that
contracts on the use of works are easier for digital works. According to this exception,
libraries can make works available for consultation via terminals, unless a license determines
otherwise. The Dutch legislator has based this formulation on other language versions, as the
Dutch translation of Article 5(3)(n) Copyright Directive was found to be erroneous. However,
whether ‘unless otherwise agreed’ conveys the same message as the directive has been
questioned. In Germany, this phrase has been the subject of heated discussions. The initial
implementation in Article 52b prescribed that the provision applied “[s]o far as there are no
contractual provisions to the contrary”. Different understandings were defended, some
arguing that a mere offer is sufficient to set aside the exception, others contending that an
agreement had to actually be concluded. Due to German questions of interpretation, the issue
was ultimately solved by the ECJ taking the latter view in the Darmstadt-case. With the
copyright reform, the German legislator has chosen to make explicit that right holders may
not invoke agreements restricting legally permitted uses in a way that disadvantages libraries,
but that this does not apply to concluded agreements which solely deal with making available
via terminals. Though the relationship between agreements and exceptions is now subject to a
separate provision, Article 60g German Copyright Act, it will be bound to the prevailing
2734
2735

Bundesregierung 2017, p. 46.
Berger 2007, p. 759; Pflüger & Heeg 2008, p. 653.

~ 411 ~

Chapter 4 – Normative assessment: comparing and criticizing the status quo
interpretation. The position of contracts is less clear with regard to consultation in the US:
whereas Section 108 states that the library privilege does not affect “any contractual
obligations”, it should be recalled that this provision does not regulate general library
consultation.
Another persistent condition is that of non-commerciality, which originates in the EU
Copyright Directive’s exception for specific acts of reproduction in Article 5(2)(c) and is
referred to in the terminal exception of Article 5(3)(n). This criterion has already been
discussed as part of the library’s purpose, but is indicative of both an actor and its activities
since certain functions operationalize the library’s public service mission. Accordingly,
libraries may not act as businesses, which is assessed on the basis of the kind of activity and
not on their legal structure. In the lending context, the European Commission even observed
that activities comparable to those of public libraries justify similar treatment. With regard to
the consultation function, therefore, the phrase “libraries […] which are not for direct or
indirect economic or commercial advantage” should be understood as entities performing
consultation in a not-for-profit manner. As the European Commission clarified, the exception
does not apply to the activities of private commercial entities, though, as we have seen,
public-private partnerships are promoted with regard to increasing the online consultation
possibilities for orphan works. As long as the commercial partner does not gain control over
the use of the works, libraries may cooperate with them.2736
The non-commerciality criterion has logically been exported to the national implementations.
Article 52b German Copyright Act privileges “libraries […] which neither directly nor
indirectly serve economic or commercial purposes”, while non-commerciality is part of the
legal definition of ‘libraries’ in Article 60e(1). Notably, Article 60e(4) further addresses the
non-commercial purposes of library users who reproduce parts of works under this exception.
Similarly, Article 15h Dutch Copyright Act targets “libraries […] which are not pursuing
direct or indirect economic or commercial advantage”, though, as indicated, it is not clear
whether this phrase refers to actors other than libraries as well. Apart from the orphan works
context, where collaboration with new actors is possible for digital consultation, noncommerciality seems quite an absolute criterion for application of the national terminal
exceptions. By contrast, in the US fair use analysis, the commercial or non-commercial
character of the use is only one factor to be weighed alongside the three other factors. It seems
that this offers more space for new actors in comparison to EU copyright law and the national
implementations.
This brings us to other implications of the fair use doctrine, which is specific to US copyright
law. Some forms of consultation may constitute fair use, but this needs to be assessed on a
case by case basis. To get an idea, the ARL Code of Best Practices in Fair Use offers
examples. With regard to digital consultation, the idea of ‘space-shifting’ is noteworthy –
meaning that books libraries already own are made available in a different format, thus
enabling digital consultation for educational purposes, which resonates with fair use. In
addition, two recent cases touch on different forms of consultation of digital library materials.
Again, each form was assessed via the four-factor test. Based on their specific contexts, some
forms were regarded as ‘fair’, such as library scanning of books from their collections to
make them available full text for disabled users in new formats.2737 Considerations in favor of
this finding concerned, among others, the valid purpose of fostering equality and
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participation, and the fact that there was no market for books accessible to the handicapped.
Another example in HathiTrust was full-text search without showing actual portions of the
work, which was found to pursue a different purpose from the original works.2738 And in the
case on Google Books, offering snippets for consultation was also seen as fair. Though
Google’s commercial character was noted, so too were the highly transformative nature of the
use and the fact that the snippets do not provide a substitute for the original, hence the public
benefits of making books findable and searchable online. Since both cases involved quite
specific forms of digital consultation, the added value of these rulings for general digital
consultation in libraries which have less resources to ensure a highly innovative functioning
with a different purpose from the original works, remains to be seen.
Lastly, again with regard to consultation, both US and EU copyright law contain specific
regimes for specific contexts. Section 108h permits, among others, the digital reproduction
and display for the last twenty years of protection of a work, whereas such activities are
possible with orphan works under the Orphan Works Directive. The remarks made in the
discussion of preservation equally apply to consultation, since orphan works may be
reproduced for the purposes of digitization and making available – including online.
In conclusion, this comparison has highlighted both patterns and specific features in the
existing copyright rules on consultation in the four jurisdictions, as well as scholarly
criticisms on the restricted and traditionally-oriented character of most of the exceptions.
These criticisms will be elaborated below, together with solutions that have already been put
forward to address the critique.
Exploration: proposals for solutions
To supplement the mapping of the current copyright state of affairs with regard to
consultation, this section builds on the criticisms identified and discusses different
perspectives on the potential road forward, including scholarly views, policy initiatives,
reports and library proposals. This will help shape the future principles for a library privilege
for consultation in the next chapter.
To continue where the discussion on the potential of fair use for online consultation left off, it
has been observed that the Authors Guild v. HathiTrust-case left full-text access for users
outside the premises unaddressed. Interestingly though, scholars have made proposals for
modest forms of full-text access to digitized copies, namely when the purpose of access to
these copies is different from the original. Admittedly, this test is less easily met for recent
content; what the proposal has in mind are archival materials that now serve scholarly
purposes instead of their original purpose.2739 Another proposal for digital access, beyond the
outcome of the HathiTrust-decision, is put forward by Samuelson, who suggests that access
be provided with the traditional restrictions of lending attuned to the digital environment, such
as limited time and no more copies than the library possesses.2740 Similarly, Bartow has made
the case that at least some forms of digital access should be possible for library users. She
argued that a level of “pre-Internet real space access” comparable to unhindered, traditional
access should be a “minimum standard” of “interference-free access”, despite the increased
possibilities for right holder control on access. She even went as far as stating that “to the
2738
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extent electronic or ‘cyberspace’ libraries function similarly to traditional libraries, that is how
they should be treated”.2741 These proposals and arguments lean towards a functional
approach, as a way is sought to facilitate the consultation function in the digital domain.
Aside from case law and scholarly views, proposals for online access stem from policy
documents. For instance, the recent discussion paper of the US Copyright Office offered
various scenarios for access to works in different formats, as observed in the previous section
on preservation. As well as preservation, the paper discusses options for digitally offering user
copies under Section 108, which this thesis will examine below under the copying function.
Where does consultation fit on this spectrum? As indicated, consultation is not directly
regulated under Section 108. As also noted earlier, the library functions partly overlap.
Providing remote users with digital copies enables them to consult these works. For the legal
possibilities envisaged for this practice, I therefore refer to the discussion below.
At the EU level, the reform plans do not include an exception for (digital) consultation either,
but address “wider access to content” by means of a licensing construction for out of
commerce works.2742 As repeatedly stressed, permission to preserve works via a statutory
provision, as included in the proposed Digital Single Market Directive, does not automatically
enable subsequent access. Without a specific exception, right holder permission is needed. In
the proposals, the European Commission steers a middle course: as part of “measures to
improve licensing practices”, Article 7 of the proposed directive focuses on licenses to enable
libraries to digitize and make available out-of-commerce works. As with orphan works, this
solution concerns works of a certain status. The provision gives conditions for Member States
to guarantee that licensing agreements concluded by collective management organizations on
non-commercial use shall be presumed to apply to right holders in the same category as
covered in the license but who are not represented by the organization.2743 Article 8 in turn
ensures the permissibility of cross-border uses. In order to enable mass digitization, the outof-commerce status of entire collections must be ascertained, for which rules must be
established (Article 7(2)). In addition, publicity measures must be taken to announce the
making available in advance (Article 7(3)).2744 Together, the provisions are perceived as
providing libraries with a ‘right’ to digitize works and to make them available on the basis of
agreements. Yet, it seems that the realization of the European Commission’s proposal still
depends on the “willingness of CMOs to offer licenses that meet the requirements of cultural
heritage institutions”.2745 In addition, the European Commission’s proposal has been criticized
for failing to address “remote access to collections via (closed) networks and non-commercial
cross-border document supply”, and the “modest” licensing approach in Article 7 for being a
narrow provision which is not even an actual exception, while subsequent access is a more
contested issue than preservation.2746 On the other hand, it could be regarded as a minimum
safeguard for libraries to be able to let users consult at least a certain category of content – out
of commerce works, which can be seen as a compromise and better than nothing.
Prior to the concrete EU reform proposals, the library sector itself had taken an exceptionbased approach by suggesting model provisions on out-of-commerce works as well. Contrary
to the DSM directive, the IFLA Treaty Proposal provides an actual exception, which is
2741
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phrased as a library right to “access retracted and withdrawn works” in Article 9. With this, it
should be ensured that libraries may reproduce and make available “as appropriate, in any
format” for legal uses, works which have been previously communicated to the public by the
right holder, but are now withdrawn from public access. Coming from the library sector, this
proposal seems surprisingly mild as it again only concerns specific works. Perhaps it is
regarded as a first concrete step and feasible possibility for making available part of the public
record in the digital networked environment as they have done in the analog world, provided
that remote access is possible. In another provision, it is underlined that cross-border uses
should be possible if that is necessary for the exercise of an exception provided for in the
Treaty: libraries should be able to share resources regardless of locations or international
borders (Article 13).
In comparison, the library exception in the model EU Copyright Code compiled by copyright
scholars focuses on (digital) preservation as discussed above. Other uses, which show some
degree of analogy to the listed ones, are permitted.2747 Yet, can access be seen as a use
‘similar’ to preservation? The exception itself speaks of “use” for the purpose of noncommercial archiving, which could be broader than reproduction and also encompass
consultation. Yet, a reference is made to Article 5(2)(c) Copyright Directive on specific acts
of reproduction. In addition, it is indicated that “subsequent commercial exploitation” of the
archived works is not covered by the exception. Even if libraries can offer the works for
consultation on a non-commercial basis, it is therefore likely that the recurring observation
that an exception enabling reproduction for preservation purposes does not necessarily allow
(digital) access to those copies applies here.
Other scholars criticize the fact that there are, at present, solely solutions for remote access to
specific kinds of works, such as out-of-commerce and orphan works. As Ricolfi indicates,
digitization generally asks for huge investments. He wonders whether, once libraries have
made that investment, the works should not be made as widely available as possible, under the
adage “to digitise once, to disseminate widely”, which does not necessarily mean “freely”. 2748
That wide dissemination can in turn also be explained in a more moderate fashion, that
nevertheless takes account of the evolving dimension of consultation. Proposals in that
direction include broader digital access, not only via on-site terminals but also via online
closed environments for registered users. In this respect, the work of Triaille et al. is
noteworthy, who conducted EU commissioned research on the application of the Copyright
Directive, including the exception for on-site access. With regard to the terminal exception
and online consultation options, the report notes that users find they should be able to consult
works “at distance through a secured connection”.2749 To overcome the observed technical
and spatial limitations of the exception in force, Triaille et al. suggest “delet[ing] the
requirement of dedicated terminals”. While the rationale for limiting the effect of the
exception is recognized, the technical restriction would be abandoned, and the spatial
restriction would become broader, requiring users not to come to the physical premises of a
library but to be connected to its network – hence the virtual premises.2750
Like preservation, the copyright laws studied have a more lenient regime for online access in
specific contexts. In addition to out-of-commerce works, these are orphan works (EU) and
works in the last twenty years of their protection (US), which may be made digitally
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consultable under conditions. It is a pattern in copyright law’s regulation of preservation and
access. Other than that, this section has revealed patterns in the rules on consultation,
especially in the copyright laws of the EU and its Member States. The main approach was
found to center on consultation via dedicated terminals on the library’s premises, which, on
the spectrum between traditional and evolving, leans mostly towards the traditional side,
while the implications for the evolving side are not sufficient. A number of proposals to solve
this shortcoming in existing copyright law have been discussed in this section.
As consultation is only one of the forms of access distinguished in this thesis, the analysis will
continue with the assessment of lending, a form of access to content characterized by its
temporary character. Perhaps this inherent limitation offers clues for a carefully designed
online access regime.
b. Lending
Central to this section is the comparison of the legal stance of US, EU, German and Dutch
copyright law on lending, the second form of access. The analysis will reveal essential
differences between the US on the one hand and the EU and its Member States on the other,
since the general first sale doctrine is instrumental for lending in US libraries, while libraries
in Germany and The Netherlands can rely on the ‘public lending right’ emanating from the
EU’s Rental and Lending Rights Directive. At the same time, there will be unexpected
parallels in the conditions and consequences of both approaches. It will furthermore become
clear that not only is the favored legal regime a matter of choice, but also the proper
interpretation of the term ‘lending’ from a legal perspective, which impacts the scope of the
legislation. In recent years, the prevailing interpretation has been challenged against the
background of digital lending possibilities. So far, this has not led to amended legislation on
‘lending’ in any of the jurisdictions, but to a shift in the understanding of the relevant specific
(x) and general (-) rules in force, which are reflected in the overview below:
Copyright law:

US

EU

Germany

The
Netherlands

no exception;
first sale doctrine
(Section 109)

x
Rental and Lending
Rights Directive

x
implementation
Rental and Lending
Rights Directive in
art. 27(2) German
Copyright Act

x
implementation
Rental and Lending
Rights Directive in
arts 12(1)(3), 12(3),
15c Dutch
Copyright Act

Specific
exception for:

Lending

Comparative state of affairs and criticisms
This section compares the findings of the individual case studies and analyzes them on the
assessment framework’s scale of ‘traditional’ and ‘evolving’. The aim is to identify potential
shortcomings and best practices in the national legislation on lending, and, together with
scholarly criticism, to contribute to shaping the library privilege’s future principles.
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As indicated, what distinguishes the US from the status quo of the other countries is the lack
of a specific public lending rights regime. Instead, libraries appeal to the first sale doctrine,
which is considered of the utmost importance to lending practice, despite its general character.
On the surface therefore, the main difference between the lending arrangements of US and EU
copyright law concerns their general versus specific character. Two remarks are in order
however. First, though the German and Dutch legislators had to bring their lending regulation
in conformity with the Rental and Lending Rights Directive in the 1990s, they had previously
taken a similar starting point to the US on lending: if it were not for the domestic legal and
administrative arrangements that aimed to respond to increasing lending numbers, lending
would typically fall under the exhaustion doctrine, which also provides that right holders can
no longer control the further dissemination of works they have brought onto the market and
thereby offers an opening for libraries. That opening is now based on the derogation
possibility that the directive leaves to Member States and which both the German and the
Dutch legislator have implemented: provided that right holders receive remuneration for
lending, no authorization is required – irrespective of the remuneration arrangements which
national legislators may design according to their own ‘cultural promotion objectives’. The
exclusive lending right, in German and Dutch copyright law part of the broader rights of
distribution and making available to the public respectively, has consequently become a
remuneration right.
Second, though Section 109 codifies the general first sale doctrine, some specific criteria are
nevertheless included for libraries regarding the further distribution of sound recordings and
computer programs – only non-profit libraries or other non-profit institutions are allowed to
lend these works for non-commercial purposes, an action otherwise reserved to the right
holder. It shows that the nature of lending is impacted by new technologies, which the US
Copyright Act tries to accommodate. It also shows a similarity with the Rental and Lending
Rights Directive, which provides as well that libraries may lend computer programs, yet under
conditions, such as ensuring author remuneration, which in turn is an EU particularity. In sum
therefore, despite their different starting points and conditions, both the US and the EU
legislators try to enable certain evolving manifestations of lending, namely where the objects
to be lent are changing from traditional books to new media.
However, it should be recognized that these objects are still embodied in tangible carriers,
even if their content is digital. It shows another analogy between the US and EU approaches:
both the first sale doctrine and the public lending right have traditionally been taken to solely
cover material exemplars. Due to this perception, both regimes at first glance seem to exclude
‘e-lending’, the temporary online making available of e-books by libraries via downloading or
similar transmission techniques.
On the face of it, the distinct approaches of the US and EU analyzed so far seem to achieve
the same effect via partly similar criteria: that libraries can temporarily make available
materials for their users to take home on tangible carriers without prior right holder
permission. The use of a work from the collection is implied in both the US criterion of
ownership of a copy before first sale can take effect, and in the EU directive’s definition of
lending, which must take place through certain establishments. In order to assert the required
amount of control over the works, these likely belong to the collection.
Yet, the comparable consequences identified for the two lending regimes only stem from the
library perspective, since an actual and striking dissimilarity is apparent where right holders
are concerned: at the root of the national divergences is that the US solution is founded on the
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highly valued free library tradition as enabled by the first sale doctrine, while the EU’s
exclusive lending right cannot be exhausted but only be subject to derogation, a construction
which in turn is conditional on payment. In both scenarios, no right holder permission is
needed, but only the EU rules ensure their remuneration. Clearly, the respective legislators
have chosen different ways to strike a balance between the interests of right holder protection
and public access to works.
Apart from this fundamental feature of both copyright laws, another difference is the role of
(non-)commerciality of the library activities in question. As opposed to the EU’s definition of
‘lending’, in which its non-commercial character is inherent, this is not a requirement under
the US first sale doctrine, which is in principle not restricted to non-commercial uses. Only
for Section 109(b), was it previously observed that the non-commercial character of an actor
and its activities determines whether works such as computer programs may be lent. At the
same time, to conclude this overview of differences and similarities between the US and EU –
and by extension, German and Dutch – choices on lending, another similarity should be
mentioned: regardless of the traditional perception of ‘lending’, the prevailing interpretation
in the US, the EU and its Member States is increasingly perceived as unsatisfactory in the
digital domain. The debate logically focuses on previous controversies in all of the
jurisdictions studied, where the scope of the lending regimes had to be assessed in light of
new media information carriers as well as new forms of transferring information.
The debate on e-lending reveals that, like the consultation function, the work on digital
lending undertaken by legislators on the one hand and courts on the other can be contrasted.
For instance, in the EU case study, it was observed that the European Parliament proposed in
2015 that libraries should be allowed “to legally lend works to the public in digital formats”
and that an exception should be introduced for this.2751 Whereas the European Commission’s
2016 reform plans did not take up this proposal, but instead focused on a mandatory exception
for preservation by cultural heritage institutions,2752 the European Court of Justice in turn did
address the question of e-lending in the case of VOB/Stichting Leenrecht.2753 The case is
remarkable given the liberal stance towards libraries and their functions taken by the ECJ and
its AG. Taken together, the AG’s notion of functional equivalence between digital and
traditional lending and the ECJ’s slightly differently worded focus on e-lending models with
“similar characteristics” to traditional lending, amount, in my view, to a functional approach:
the aim is to effectuate the lending function and its cultural objectives, irrespective of whether
this takes place in an analog or digital environment. In other words, according to a functional
approach, the justification of a privileged position under copyright law is extended from one
manifestation of a function to another where suitable – hence, from lending to e-lending as
functionally equivalent. It has the advantage of flexibility in the face of technological
advances.2754 As a result, the current state of affairs in EU copyright law, hence in German
and Dutch copyright law, is that libraries may lend e-books, under certain conditions.
That state of affairs has also been scrutinized at the national level. Notably, prior to the testcase, considerations comparable to the reasoning of the ECJ and the AG had already appeared
in the Dutch discussions on new media, where it was found that the function of a work had to
be at the forefront, regardless of the type of information or carrier. This seems to constitute a
functional equivalence argument as well: the crucial factor for the application of the
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derogation to the exclusive lending right was found to be the contribution of lending certain
works to the library’s cultural policy task instead of the carrier, much like the “similar
characteristics” and “functional equivalence” stance now taken by the ECJ and the AG.
And while the test-case on e-lending was pending before the ECJ, both German scholars and
political parties expressed views corresponding to those of the later opinion and judgment,
namely that it was unclear why e-lending should be treated less favorably than traditional
lending, since both activities similarly encourage user enjoyment of works and participation in
cultural life. Representatives of the German government, however, answered the question
central to the case in the negative: in their view, e-lending was not covered by the lending
rules in force, meaning that ‘lending’ still had to be treated traditionally. Even after the ECJ’s
ruling, the German government has chosen not to include e-lending in its 2017 copyright
reform, referring to the European Commission’s lack of action in this area.
In US copyright discourse, too, a relevant case reached the court: the previously discussed
ReDigi-case on digital exhaustion. As the US District Court ruled, some features of the first
sale doctrine are problematic for the application to digital transfers, notably that such transfers
can never involve the particular copy, even if the original is deleted afterwards. First sale
furthermore concerns the distribution right, while in this case additional copies are made.2755
It shows differences and similarities between the EU and US case law on doctrines relevant to
lending. First, whereas the ECJ did not get to answer the interpretation question on the
exhaustion doctrine’s scope, the US District Court was quite reserved in recognizing a digital
first sale doctrine. Second, the ECJ took a dynamic approach which enabled the evolving
practice of e-lending; conversely, the US Court did not offer space for the modern equivalent
of first sale. In addition, part of the refusal to accommodate digital first sale in the ReDigicase was based on the fact that the copies which are inherent in the digital transfer were
deemed unlawful. By contrast, the ECJ’s Advocate-General had recognized the inevitable
involvement of reproductions in digital lending, but instead of arguing that such reproductions
are unlawful, he proposed a joint reading of multiple exceptions – in this case the derogation
possibility of the Rental and Lending Rights Directive and the exception for ‘specific acts of
reproduction’ of Article 5(2)(c) Copyright Directive. This proposal was part of the dynamic
interpretation put forward to ensure the effectiveness of the derogation possibility.2756
Furthermore, where the ECJ resolved a question of interpretation on which the community
legislator had so far neglected to take a stance, the US District Court in comparison ruled on
digital exhaustion in the specific context of the ReDigi-case, but left it to Congress to reach
conclusions on this issue in general. In other words, whereas the outcome of the ECJ’s
preliminary ruling concerns the interpretation of a communal norm and is binding for all
national legislators, the US decision was case-specific and the broader question of whether the
first sale doctrine should be updated was passed on to the legislator. This comparison seems
to imply that, perhaps contrary to what one would expect, recent EU case law leaves more
space for digital library lending activities than US case law.
Still, the ECJ’s decision left open some questions as well, which gives the Member States
discretionary competence and consequently impacts the consistent application of the ruling,
hence the scope of the lending regime across countries. For instance, as Member States may
determine which categories of objects are covered by the exclusive lending right, can they use
the derogation for printed books only, still leaving e-books outside the scope? Or should the
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ruling be understood as requiring the application of the same lending regime to similar acts of
lending, regardless of the format of the works concerned? In the latter case, printed books and
e-books would fall into the same category: books, hence both be covered by the derogation.
Another category of works would, for instance, be computer programs.2757 According to some
German scholars however, the ECJ’s ruling does not force national legislators to allow for elending.2758 As a result, even if both the ECJ and the AG seem to have deemed it desirable to
legally facilitate digital lending and have therefore chosen to interpret ‘lending’ in this
direction, this result is not necessarily ensured in national copyright laws. This effect may
partly stem from or be augmented by the discrepancy between law and practice: as e-lending
in The Netherlands had, prior to the test-case, been developing via ‘one copy multiple users’
agreements, it remains to be seen how this can be reconciled with the outcome of the case,
which only nominates the ‘one copy one user’ model for the derogation. Though this may be
seen as a practical drawback, the message delivered by the ECJ at least provides libraries with
a stronger position to realize e-lending of the titles of their choice.
Moreover, apart from the common approach to lending under US copyright law, first sale,
another US particularity is fair use. Does this option provide more or at least a similar degree
of flexibility to the ECJ’s evolving approach? The fair use defense can also be illustrated by
the District Court’s finding in ReDigi. Though the outcome is case-specific, for some of the
factors it is hard to see how other circumstances could lead to a different view on the
qualification of digital dissemination as fair use: given the assessment of the District Court, all
four factors can be construed as precluding the finding of fair use, such as the fact that
creative works were involved, which were transmitted in their entirety. Yet, in the library
context, the findings on some factors could turn out differently, as the use is not commercial.
The District Court’s stance has led to stakeholder criticism and views on how lending should
be regulated as a departure from the dominant legal framework, as will be elaborated in the
next sub section, alongside other proposals.
Exploration: proposals for solutions
The previous section revealed patterns as well as specific features in how the copyright laws
studied regulate lending. Criticisms and best practices were also identified, which this section
elaborates. For instance, the decision in VOB/Stichting Leenrecht implies that lending is a
function that society still wishes to assign to libraries to effectuate their public service
missions. For it has been argued that, although commercial parties may also offer e-books, an
alternative infrastructure remains desirable as a counterweight to commercial motives and to
safeguard low-threshold and diverse electronic access to information and culture.2759 As this
view is supported in case law, the question is who should take up the mantle to further
accommodate e-lending – courts or legislators.
Indeed, as observed, legislative history reveals that the EU legislator had already toyed with
the idea of legally facilitating ‘electronic lending’ or ‘electronic dissemination’ in the 1990s
but ultimately left it outside the scope of the Rental and Lending Rights Directive. Even now,
the EU legislator has excluded the issue from its proposed Digital Single Market Directive. In
addition, as explained above, courts in both the US and at the EU level have been confronted
with questions that are either linked sideways to the question of digital lending or explicitly
address it, in the absence of legislative action (EU) or to subsequently pass the ball to the
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legislator (US). While these cases have been discussed as part of the current legal state of
affairs, they have evoked not only praise and criticism but also further suggestions on how the
digital public lending right and the digital first sale doctrine should be shaped.
To start at the EU level, the decision in VOB/Stichting Leenrecht evoked mixed reactions. On
the one hand, Sganga speaks of missed opportunities since, by imposing self-restraint, the
ECJ failed to utilize the case to express broader principles. For instance, she considers that the
ECJ did not refer to the principle of functional equivalence.2760 In my view, the ECJ’s
mention of ‘essentially similar characteristics’ comes down to the same, leaving space for a
functional approach. It is also why the outcome of the case is not necessarily confined to the
‘one copy one user’ model as Sganga maintains2761, but admittedly it is the most obvious
example of a lending model with characteristics similar to the lending of printed works. On
the other hand, more positively, she acknowledges that the ECJ “intervenes” in the framework
of exceptions and limitations in EU copyright law, with a “forward-looking, adaptive
interpretation of existing rules inspired by public interest goals”.2762 In a similar vein, as
Sinodinou noted after the AG’s conclusion, the case focused on “specific aspects” of the
controversial relationship between copyright law and technological developments in library
practice. In her view therefore, the stance of the ECJ would likely have a “significant
symbolic nature as regards copyright law’s adaptation to the modern role and function of
libraries”.2763 Promisingly therefore, if the route taken by the ECJ is to be continued, the path
forward for e-lending – but possibly also for other digital library functions, the regulation of
which may take inspiration from the approach in this case – lies in the recognition and
reflection of functional similarity in the legal treatment.
At the national level, the outcome of VOB/Stichting Leenrecht induced proposals to
implement the permitted e-lending in national law. German scholars Hilty and Lotte deem
regulation in favor of e-lending desirable and offer a draft provision to have it encompassed
by the existing lending regulation in Article 27 German Copyright Act. They contend that elending requires a legal foundation other than exhaustion, which does not apply to digital
goods in general. In their view, if the political will exists to extend the lending right to the
digital world, the VOB/Stichting Leenrecht-decision arguably leaves space to do so without a
clear dogmatic basis. According to Hilty and Lotte, a new paragraph could be introduced in
Article 27 German Copyright Act, which declares the remuneration obligation of Article
27(2) ‘analogously applicable’ to the temporarily making available of digital copies to users.
This paragraph would need to be formulated in a technology-neutral way to cover different elending modalities.2764 Such an extended exception for e-lending is only one of the possible
approaches stakeholders distinguish for concretizing the possible consequences of the ECJ’s
decision. Another option is the statutorily imposed obligation to conclude licenses, which
seems to be a middle course, since e-lending would in that case not entirely depend on
publisher conditions, but does not automatically surpass right holder protection either. This
legal obligation on publishers to license e-books for digital lending by public libraries on
reasonable terms would be another way to balance the interests involved.2765
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Despite these potential leads for the library privilege’s future principles, the ECJ’s approach
of taking account of functions with characteristics similar to privileged ones is not accepted
outright. That is, Matulionyte questions whether what she calls the “technological neutrality
approach” taken by the ECJ will actually solve the problems libraries face with regard to elending, such as “the lack of access to e-book titles and high prices that some publishers or
aggregators charge”. Since the public lending right only takes effect after a library has
acquired a title, she wonders whether it is the most suitable approach or only provides a
limited solution.2766 Alternatively, she proposes the encouragement of stakeholder dialog to
find a “mutually agreeable method of distribution”, though a disadvantage might be the
library’s “weaker bargaining position”, which might again necessitate legislative intervention.
A second suggestion concerns compulsory collective licensing, which would lead to right
holders’ exercise of their making available rights for e-books via libraries through collective
management organizations only. This approach would, however, have some disadvantages as
well from both a right holder and library perspective. A third option provided by Matulionyte
would be the introduction of a remunerated e-lending exception in the Copyright Directive,
which would allow libraries to lend any available e-titles provided that they pay remuneration,
likely under certain conditions which could take the form of an exemplary list.2767 In my view,
a remunerated exception seems to yield the same effect as extending the lending derogation to
e-lending, namely that libraries can lend e-books without prior permission but against
payment. Yet, admittedly, a difference lies in the fact that the derogation is not obligatory for
Member States, while a newly introduced exception could be made mandatory; in addition,
with a separate exception, specific conditions or restrictions could apply to e-lending only,
while analogous utilization of the derogation would entail stretching an existing provision. A
distinct exception would furthermore meet the question raised in the aftermath of the ECJ’s
decision of whether the ruling was enough, or whether additional legislative action would be
desirable in view of clarity and legal certainty beyond the particular case of VOB/Stichting
Leenrecht. Details could then be provided on how an e-lending right could be exercised by
libraries in harmony with existing licensing practice.2768
Aside from e-lending proposals spurred by concrete case law, further solutions have been
developed in reports or statements at both EU and Member State level. The aforementioned
EU-commissioned research by Triaille et al. on the Copyright Directive also looks beyond
this context and assesses “a possible and limited update of the public lending of digital files
held in public establishments” to remote users.2769 They distinguish various possible
“instruments of a legislative intervention”, some of which reflect other proposals in this
section, such as the adoption of a memorandum of understanding or standard licensing model
for e-lending to guarantee fair conditions, which resonates with the statutorily imposed
licensing obligation. Other options are the adoption of an interpretative document or revising
the provisions of the Rental and Lending Rights Directive.2770 Similar to the arguments of
other scholars, Triaille et al. envisage that the update of public lending regulation should
feature certain elements, for instance “frictions” or limitations such as simultaneous user
access limited to the number of copies owned by the library, and a limited lending period. It
should lead to balancing both the opportunities and challenges posed by technological
developments if traditional lending is taken to the digital domain.2771 As regards the objective
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of an e-lending exception, this could lie in the enhancement of access to culture. As for the
beneficiaries, it is suggested that publicly accessible, non-profit libraries should ensure the
secure making available of e-books, serving either their registered users, or the residents of
their country.2772 Other suggestions are that libraries offering e-lending services can draw
users’ attention to the possibility of purchase by referring to sales outlets for the work; that the
further copying, manipulation and transmission of e-books can be prevented by technical
protection measures; and that works can be made available for e-lending only after an
embargo period, provided that this should not result in more piracy, and might not be justified
for scientific works.2773 Finally, a remuneration condition should be imposed.2774 Irrespective
of the concrete conditions, the aim is to ensure the provision of digital access alternative to the
market.2775
If we move from the EU context of e-lending to US practice, a concrete example of digital
lending in the absence of a legislative or judicial answer on the appropriate regime is the
Internet Archive’s Open Library project. It relies on “an untested, and as yet nonexistent, legal
doctrine called the digital first sale right”.2776 Arguing that this doctrine allows the library to
scan works without permission and lend them, as long as they do not charge for this, it
remains to be seen how this route will play out before the courts, such as in the pending
appeal of the ReDigi-case, since right holders do not agree with the Internet Archive’s
practice, which is regarded a violation of their exclusive rights.2777 Though the ReDigidecision did not concern the library context, it is nevertheless of relevance in that regard. In
order to overcome the gap between analog-oriented rules and the realities of digital
transmission, the issue of digital exhaustion should be settled, which, as demonstrated in the
US case study, is still not the case. Prior to the ReDigi-case, however, some signs were
already apparent from a policy perspective that a digital equivalent to the first sale doctrine
should be established. In 2013, Register of Copyrights Pallante indicated that the first sale
doctrine could “benefit from congressional attention”, meaning that the legislator could
choose to review the doctrine.2778 Chiarizio observes that there have been proposals in this
regard before, such as the Digital Era Copyright Enhancement Act (1997), though the DMCA
(1998) was eventually enacted instead. The proposal was to include a new section in Section
109, to allow “the owner of a particular copy or phonorecord in a digital format” to distribute
the work to a single recipient, provided that the original owner destroyed or erased his or her
original copy at “substantially the same time”, while the reproduction required for such
transactions was also allowed. The bill was “ultimately doomed” due to continuing problems,
such as the difficulty in policing the proposed arrangement.2779 A similar proposal in 2003, to
add a digital first sale provision to Section 109, from the Benefiting Authors Without Limiting
Advancement of Net consumer Expectations (BALANCE) did not get enough support.2780
The gist of the proposals now seems subject to renewed debate due to the ongoing ReDigicase. Yet, in the library context, one concrete feature which makes the added value of the
previously proposed legislation questionable is that the transmitted copy could not be retained
in a retrievable form. It would imply that libraries could only transfer a lawfully acquired
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copy once.2781 It has thus been observed that the way courts interpret the first sale doctrine
“could determine the extent to which libraries can continue to perform their historic
function”.2782 Besides judicial interpretation, libraries would depend on licenses, which are
currently already in force, but make libraries dependent on publisher conditions. A criticized
example is the restriction that libraries could lend a digital title only twenty-six times, after
which they would need to acquire it again in order to continue e-lending.2783 Not surprisingly,
library proposals on e-lending regulation counter such criteria as will be discussed below.
In the meantime, American library organizations and other interested parties filed their views
in the ReDigi-case, in the course of 2017, pending the appeal court’s decision. ALA et al.
issued a joint amicus brief given their missions to serve their patrons in the digital age, hence
their interest in “the balanced application of copyright law to new digital dissemination
technologies”.2784 They argue that the analogy of ReDigi’s use of the copyrighted works to
first sale, as permitted by Section 109, should have weighed in favor of finding fair use given
the rationale of the first sale doctrine in enabling transfer of the right of possession, which was
also the aim of the copies made in the course of ReDigi’s service. 2785 The argument thus
makes a connection between the two affirmative defenses. Fair use is dealt with below.
In addition to stakeholders, twenty-four copyright professors and scholars filed a collective
amicus brief. They argue that the first sale doctrine “embraces not only property dispositions
such as resale or donation, but also limited acts of alteration necessary to facilitate
disposition”, and that the District Court has thus ignored “the fact that the purpose of any
incidental copies created by the ReDigi system was to facilitate the first sale rights consumers
are entitled to effectuate under §109(a)”.2786 As a result, the District Court’s fair use analysis
is also deemed “fatally flawed”.2787 The District Court is said to have unduly focused on the
relevance of commerciality, instead of on advancing socially beneficial outcomes as it did in
the cases of Authors Guild v. Google and Authors Guild v. HathiTrust.2788 Furthermore, the
brief points out that the use of a work in its entirety is not disproportionate where it is
reasonably related to the purpose of the secondary use, in this case the transfer of the digital
file, requiring the entire work.2789 Moreover, with regard to the market effect of ReDigi’s use,
the brief contends that copyright owners have never been entitled to preempt secondary
markets, and that the effect of the secondary market in question would therefore not harm the
market for the original works in additional ways. The US Copyright Act itself even seems to
support secondary markets, including libraries, with the first sale provision, guarding against
“double recovery by intellectual property right holders”. The scholars argue that, since
ReDigi’s software requires that the digital files be lawful, the first market sale is preserved
and ensures that the secondary market will not supersede the first.2790 In conclusion, the brief
reasons that fair use should have been found. It further states that the outcome of the case,
“[i]f allowed to stand”, would undermine copyright’s balance between the rights of right
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holders and users, and moreover lead to “absurd results”: it would be “as if selling a book at a
garage sale required you to sell your bookshelf and all its contents along with it”.2791
Besides this concrete case, it is interesting that Wu defends a certain “digitize-and-lend”
model which does not rely on first sale, but on fair use. Under such a model, works would be
digitized not only for regular patron use; the digitized versions would also be used for
interlibrary loan, sharing within consortia and replacing print copies at other libraries. An
“outgrowth of technology”, a digitize-and-lend project intends to facilitate and amplify user
access, especially in underserved areas, in a way that takes copyright’s balance into
account.2792 Focusing on one form of the model, namely “digitizing a print title to create an eequivalent, where the e-book is intended for regular patron use”, which uses only the amount
of works lawfully acquired, she envisages its legal permissibility as follows.2793 Arguably,
while various copyright exceptions, including Sections 108 and 109, may justify “some uses”
of a digitize-and-lend effort, only fair use can “justify the basic principle underlying the entire
practice”.2794 For the legitimacy of digitization, storage and the creation of a full text
searchable database, she relies on analogies with the cases of Authors Guild v. Google, Inc
and Authors Guild v. HathiTrust. Particularly interesting is her reasoning with regard to
“controlled circulation of digitized materials”, called the “most challenging component in
digitize-and-lend projects”.2795 She asserts that if a digitized copy is not used to replace or
substitute a copy available on the market, but rather replaces the library’s legitimately
acquired physical copy, libraries would not be looking to gain more copies than they acquired,
but to fully utilize the content they have. Libraries would still “buy titles in print representing
the actual number of copies needed by their communities”, but where they only need access to
the content of a work they already own, format shifting would allow them to “continue to use
the content of the investments they have already made”, meaning that a library will have one
lendable copy before and one afterwards, which might result in a favorable weighing of the
fourth fair use factor.2796 This way, specific forms of library lending could potentially rely on
fair use, if the overall assessment of fair use were to indicate that copyright law’s goal of
promoting the progress of science and useful arts would be better served by allowing the use
than by preventing it.2797
So far, judicial and scholarly views on how digital lending should take place have featured in
the analysis, but to what extent do these views meet the current needs of libraries? First of all,
IFLA observes that the potential of democratization of information due to technological
developments is not yet blossoming in the context of digital lending, a situation which should
be overcome.2798 Prior to the VOB/Stichting Leenrecht-ruling therefore, the IFLA Treaty
proposal on copyright exceptions for libraries proposed a mandatory library right of
“temporary access” without explicitly calling it e-lending. As is explained, this Article 7
intends to enable consumptive uses of digital works as a form of digital lending, a library right
which should not be overridable by contract.2799 In addition, IFLA issued specific principles
for library e-lending, based on the assumption that libraries should be able to acquire e-books
for e-lending on reasonable terms. According to the principles, continued access to the content
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should be ensured, while e-book licensing or purchase options should respect existing
copyright exceptions, which for instance enable users to copy parts of the work. To ensure
user access, it is further proposed that the content offered to libraries should be formatneutral. In other words, what IFLA advocates here is that libraries and their users can, under
certain conditions, obtain and use e-books in a similar way to printed books.2800 This
guarantee demanded for reasonable terms goes further than extending the public lending
derogation to e-books, as it aims to ensure the actual acquisition, which precedes the digital
lending. As indicated, library users may want to copy parts of digital content. The four
copyright laws’ approaches to that practice are compared in the next section.
c. Copying
This last comparative part analyzes the findings from the US, the EU, German and Dutch
copyright case studies on the available space for the third form of access, library copying, on
the scale of traditional and evolving. Technological developments in copying equipment
provoked the first library privilege in this respect in Section 108 US Copyright Act as well as
a concurrence of Community and Member State action in the sphere of reprography. As
shown in the overview below, the copyright laws in force constitute a mixed bag of specific
(x) and general (-) exceptions for libraries to rely on:
Copyright law:

US

EU

Germany

The
Netherlands

x
Section 108 (d),(e),
(h);
fair use may apply
(Section 107)

x
art. 5(2)(c)
Copyright Directive;
also, general
exceptions of arts
5(2)(a),(b) may
apply

x/art. 53a German
Copyright Act for
document delivery;
general exception of
arts 53(1) and
53(2)(1)
[from 1 March
2018: art. 60e
instead of art. 53a]

x/Reprography
Regulation based on
the general arts 16b,
16h Dutch
Copyright Act

Specific
exception for:

Copying

The relevant provisions in all four copyright laws studied have, over time, been repeatedly
amended, with the latest example being the 2017 German copyright reform. As will become
clear, the question is not only whether libraries may make copies on user request, but also to
what extent they may be transmitted to users, notably digitally. The analysis reveals different
approaches and results on this issue.
Comparative state of affairs and criticisms
In line with the distinction between the manufacturing of copies on the one hand and their
dissemination on the other, a first indication of the scope of the relevant provisions in this
regard stems from the exclusive right they concern. In most copyright laws, an exception is at
least provided for the reproduction right, which implies that users may make or have copies
2800
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made on their own behalf. Beyond that, the addition of the distribution right in Section 108(d)
and (e) US Copyright Act signifies that requested copies may also be delivered. By contrast,
the German legislator explicitly positioned Article 53a on document delivery, which will
feature in the analysis in more detail below, as an exception to the reproduction right– hence
not to the making available right. As was explained, the historical rationale for transmitting
copies from the library collection was still valid, namely to meet the needs of a highly
developed knowledge society such as Germany. Yet, it was argued that works are as such not
made available to the public. Instead, for instance in the case of fax dissemination, a work is
sent to the device of the individual requesting user who can invoke Article 53.2801 The
German legislator further referred to the statement by the Bundesgerichtshof that the
production of a copy by a third party on a user’s behalf does not constitute an act reserved to
the right holder: rather, this act can be attributed to the requesting user as an extension of the
reproduction rather than forming a separate dissemination.2802 In other words, to effectuate the
private copying exception and the fact that someone else can make a private copy on request,
the copy has to find its way to that user somehow. This construction, which was carefully
exported to the digital domain, has been retained under Article 60e German Copyright Act.
Though the German legislator has seen space in the EU Copyright Directive to accommodate
digital document delivery, scholarly views on the actual scope of Article 5(2)(b) of the
directive differ. Some argue that sending tangible copies by post is an ancillary act to the
reproduction.2803 Indeed, it should be noted that Article 5(4) Copyright Directive allows the
reproduction right to be extended to the distribution right if possible, meaning that tangible
exemplars which are copied on request may also be distributed. Yet, this reasoning does not
seem to hold for digital dissemination. Some scholars contend that digital libraries cannot
legally offer the same services as traditional libraries,2804 while others find that digital
libraries may serve individualized users by delivering the digital reproductions that users are
able to make or request pursuant to Article 5(2)(b). In their view, this act is not hindered by
Recital 40 of the directive, which would rather refer to the library exception for specific acts
of reproduction in Article 5(2)(c).2805 In comparison, the Dutch Copyright Act enables
reproduction in Articles 16b and 16c, both in the sense of the broader ‘verveelvoudigen’
which goes beyond one-to-one reproductions in the case of analog carriers, and in the sense of
exact reproductions; only in the former case may libraries make copies on user request. In
sum, what counts is the scope of both reproduction and dissemination under the copyright
laws involved. For reproduction, the question is who may copy – users, or libraries on order?
For dissemination, it is necessary to assess whether only analog or also digital ways of
sending the copies are allowed.
Based on the previous brief account of the exclusive rights involved, the question of user
copying can be answered affirmatively. Before embarking on the detailed comparison, an
overarching observation is that all four copyright laws permit digital copying to some extent.
Yet, differentiations are still apparent among the relevant provisions, which either explicitly
allow user copying or foresee limited library liability for such acts. An example of the latter
approach can be found in US copyright law. Indeed, Section 108 constitutes a library
privilege which does not deal with user copying as such. Yet, though users might be able to
rely on fair use, Section 108(f)(2) indicates that they can be held liable if their copying
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activities go beyond fair use. As for libraries themselves, Section 108(f)(1) establishes limited
liability for unsupervised user copying, if the equipment displays a notice that draws users’
attention to the involvement of copyright law. As this provision refers in a technology-neutral
way to ‘reproducing equipment’, how that applies in the digital networked environment has
been questioned. Arguably, computer equipment and library networks are included in this
concept, meaning that libraries must find a way to display notices there. Furthermore, they
must not exert control over the copying via such equipment which would render the user
activities supervised, hence forfeit the appeal to limited liability.
In a similar sense, it is acknowledged in German copyright law that libraries which enable
user copying by providing copying equipment have a duty to take measures to prevent
unauthorized copying. One example is to apply clearly visible notices to the equipment stating
users’ obligation to comply with copyright law, which resembles the US’ limited liability
regime described above. Contrary to US copyright law, however, such library duties do not
follow directly from the German Copyright Act, but have been formed in case law.
Apart from the liability arrangements, some of the copyright laws explicitly regulate the
reproduction of copyrighted works by users; where this is the case, the statutory basis is a
general exception rather than a specific library privilege. Accordingly, both the German and
the Dutch legislator provide that natural persons may make copies or have these made by
another person, exclusively for their own benefit. Both legislators are bound to the conditions
of the Copyright Directive for their private copying exceptions, which seem broad enough to
accommodate traditional as well as digital copying. Indeed, while Article 5(2)(a) of the
directive focuses on the analog result, the copying process may include devices with a digital
function. Following the reasoning in the Darmstadt-case therefore, users may print pages of
digitized works,2806 which would imply analog to digital to analog reproductions. Such
copying could take place via library terminals. One step further on the traditional-evolving
ladder, such terminals on the library premises could let users download works on USB sticks
in line with Article 5(2)(b) of the directive,2807 thus bridging the traditional and evolving sides
of copying. Permitting such acts would need to take right holder interests into account, for
instance via compensation.
In addition to facilitating user copying, the analysis so far confirms that libraries may, to some
extent, make copies on user request under each of the copyright laws studied. A further
distinction should be made, namely between the making and the transmission of copies,
especially from an evolving perspective. Even if all four copyright laws regulate traditional
library copying for users, the findings of the case studies reveal varying approaches to digital
copying that cover the whole range of possibilities from ‘no digital copies on request’, via ‘in
principle digital copies on request, but technical problems with delivery’, to ‘yes, a specific
exception for digital document delivery’. These approaches underpin the observation that
digital delivery or online access is a recurring problem for every form of access studied in the
country analyses and that a facilitating legal regime is only sporadically created.
Starting with the question of whether libraries may make digital copies, this can be broken
down into digital content in an intangible format or on a tangible carrier. Both types of digital
copies are arguably covered by the library privilege in Section 108(d) and (e) US Copyright
act: due to the provisions’ signaled technological neutrality, manufactured copies may have
both analog and digital formats. In comparison, Articles 5(2)(a) and (b) of the EU Copyright
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Directive clearly distinguish between the type of medium and the technique used for the
reproduction. The former article likely has little relevance to digital copies, since analog input
should lead to an analog result. On the other hand, the latter covers copies on ‘any medium’,
including digital ones.
The scope and potential of these exceptions only truly becomes clear at the national level:
both optional provisions have been implemented in German and Dutch copyright law to
varying degrees. In a way corresponding to the directive’s provisions, the Dutch private
copying exceptions differentiate between traditional and evolving media. Yet, at some points,
the Dutch provisions differ from their counterparts in the directive. For instance, Article 16b
privileges private copying, while Article 5(2)(a) is not restricted to that purpose. In turn,
Article 16b Dutch Copyright Act is broader than the directive, in that reprographic copying
beyond one-to-one reproductions is permitted. As the analysis in this section focuses on
digital copying, it should be noted that the Dutch legislator aimed to utilize the possibilities
for offering space to technological developments in Article 16c. Permitted by Article 5(2)(b),
the article covers copying on modern carriers, yet a huge flaw in view of the issue under
consideration is that Article 16c only allows natural persons to make copies for themselves –
so Dutch libraries may not make digital copies on request at all. This is different in Germany:
under Article 53 German Copyright Act, libraries may prepare digital copies for users, but
only if they do not receive payment. Also, here the existing Article 53 was largely retained
and only amended where necessary to comply with the directive. Recently, a new Article 60e
has been introduced in the German Copyright Act, which, contrary to Article 53 and the EU
and Dutch provisions contains a quantitative limit on the amount that libraries may copy for
users: 10 percent of published works, as well as entire articles and short contributions. The
Dutch Article 16b only speaks of a ‘small part’ of works such as newspapers or books, unless
the work is out-of-commerce. This resembles the arrangements under Section 108 US
Copyright Act, which phrases the amount to be copied as ‘no more than one’ or ‘small parts’,
or in certain circumstances ‘entire’ works or ‘substantive parts’. Copying on modern carriers
under Article 16c also involves entire works.
In all four copyright laws, the provisions enabling private copying or copying on user request
mostly concern literary works. The types of works are either explicitly mentioned, or this can
be concluded from the fact that non-literary works such as musical works or graphical works
are excluded from the exception’s scope, such as in Section 108(i) US Copyright Act and
Article 53(4) German Copyright Act. The latter adds that such works may still be copied by
means of manual transcription; for personal archiving purposes; or, if the work has been out
of print for at least two years, for personal purposes. On the other hand, the EU provisions are
not really specific on the permitted works; Article 5(2)(a) only refers to the exclusion of sheet
music. Similarly, the Dutch Article 16c on modern carriers does not specify the allowed types
of works, whereas the traditionally oriented Article 16b contains specific rules for different
types, for instance allowing the copying of graphical works provided that the copy displays a
clear difference in size or in the way it has been reproduced in comparison to the original.
Neither provision applies to computer programs. Other than that, given the lack of other
requirements regarding both Article 5(2)(c) Copyright Directive and Article 16c Dutch
Copyright Act, it seems that the modern forms of copying in this respect are granted more
space in terms of permitted subject matter.
If it has been established that libraries may make copies on user request, the second question
is whether libraries are allowed to disseminate those copies to the users concerned, and, if so,
which ways of transmission are allowed – e.g. digital dissemination to remote users? As
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indicated, the findings from the country analyses on this issue vary considerably, revealing
distinct national preferences on how to accommodate this library function. To start with the
approach which arguably reflects the ‘traditional’ side of the assessment framework most
strongly, Dutch copyright law only permits library users to order reprographic copies of small
parts and out-of-commerce works. Clearly, copying on contemporary carriers on user request
is not covered. In other words, stemming from the different treatment of traditional and
modern carriers in Articles 16b and 16c Dutch Copyright Act, digital copies may not be made
on order, let alone be disseminated, hence excluding digital document delivery. Admittedly,
Article 16b allows both copying on request and reprographic copying processes which have
an intermediate digital stage, but taken together, this would still amount to analog to analog
copying. This is no different in the library-specific Dutch Reprography Regulation, which
gives libraries broader copying competences in some respects, namely that copying may take
place without request if these copies are lent instead of the original, and that copies may be
handed over to users, but this still only concerns reprographic copies, hence does not offer
space for digital document delivery.
By contrast, most conspicuous on the evolving end of the spectrum is the approach taken by
the German legislator. As opposed to the other legislators, German copyright law witnessed
the introduction of an explicit legal basis for digital document delivery for non-commercial
purposes with the second round of implementation of the Copyright Directive in 2006.
Though on closer inspection quite a narrow exception, Article 53a German Copyright Act
codified existing practice on document delivery as confirmed in case law. Denoted as a
‘publishers’ privilege’, the provision was nevertheless highly controversial. It emphasizes the
role of libraries in modern knowledge societies by transferring the balance reached with
regard to mail and fax transmissions to the digital domain, albeit under strict conditions.
Obviously, the German legislator found space in the EU acquis to do so, and with the reform
in 2017 this document delivery provision was retained in amended form. Under Article
60e(5), it is no longer specified that libraries can only act if publishers do not offer an
obvious, digital document delivery service under reasonable conditions themselves. Although
this seemed to constitute a minimum safeguard for users, as digital copies would be available
either way, a statutory basis is now guaranteed for digital document delivery by libraries.
Lacking the previous distinction of permitted delivery methods, the transmission in electronic
forms other than fax is not limited to graphic files anymore. Not only does this mean that full
text search is arguably possible, but also that copies may be delivered via e-mail, which better
meets user needs in the digital environment.
Somewhere between the negative and positive attitudes towards digital document delivery by
libraries in Dutch and German copyright law respectively, is the US library privilege. In
principle, Section 108(d) and (e) explicitly deal with copying on user request for noncommercial purposes, be it of small or substantive parts. As the legislator’s intentions with the
provisions were technology neutral, digital document delivery should in principle be
permitted. Yet, the problem is that some of the library privilege’s conditions pose practical
difficulties for truly extending Section 108 digitally, namely the single copy limit, which
remained unchanged for the relevant parts of the privilege.2808 Here, the distinction between
making and delivering the copy to users becomes apparent, since one digital copy can be
made without problems, yet its transmission inherently implies additional copies, which goes
beyond the library privilege. It shows a clear discrepancy between law and practice.
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As previously observed, it is not entirely clear to what extent digital delivery of copies to
users by libraries is possible under the EU Copyright Directive, though the German legislator
has introduced an exception to this end. Yet, building on the single copy problem identified in
US copyright law, additional remarks from an EU perspective are the following. The idea that
the single copy limit hampers digital transmission of user copies differs in EU copyright law
in two respects: first, the relevant provisions in the Copyright Directive do not specify how
much may be copied. And second, even if only single copies were allowed, the one
mandatory exception in the directive, Article 5(1), would permit temporary copies insofar as
these are transient or incidental and an integral and essential part of a technological process.
Moreover, the process’ sole purpose would have to be a transmission in a network or a lawful
use of a work, both without independent economic significance. Yet, it is questionable
whether such a provision would help overcome the single copy restriction in US copyright
law if the source copy is analog. For, as the Section 108 Study Group indicates, “at least two
nontemporary copies [would] result at the end – one on the library’s or archives’ server
(unless intentionally deleted) and one for the user”.2809 Then, such copies would still preclude
the applicability of the exception. For that reason, possible solutions have been suggested, as
will be elaborated in the next section.
Similar to the comparative analyses of the preservation function and the other forms of access,
two more US specifics with regard to the regulation of digital copying are the following. First,
copying is also subject to a more lenient regime in the last twenty years of protection of work.
According to Section 108(h) US Copyright Act, libraries may reproduce and distribute such
works in facsimile or digital form. If the conditions are met, namely that the work is no longer
commercially exploited and it has been established that the work cannot be obtained at a
reasonable price anymore, digital document delivery would arguably be covered, supposing
that the single copy limit would not extend to this part of the library privilege. Subsequent
uses by users are not covered by the exemption.
Second, beyond that, US libraries may resort to Section 107 to utilize the additional role that
fair use might play with regard to copying in library practice. A difference from the detailed
exceptions in the four copyright laws, the prescribed conditions of which must all be met by
the library copying in question, is that fair use may offer an opening for copying which mostly
meets Section 108 but just fails to entirely comply with all conditions. If such copying serves
the same purpose and character as copying under Section 108, this might positively inform the
fair use analysis of post-108 copies as well as temporary copies necessary for digital
transmission to effectuate the privilege’s private study, scholarship and research purposes.
Such “near-misses” should, where there is otherwise substantial compliance with Section 108,
be regarded as fair use.2810
As a final condition for copying by users and libraries, the different approaches to
remuneration should once more be mentioned. While in the US none of the library activities
featured in the entire comparative analysis is conditional on payment, German copyright law
is strongly impacted by the belief that authors should share in the exploitation of their work.
This applies to copying in the library context as well: just as for private copying by or on
behalf of users under Articles 53 and 60e German Copyright Act, both the reproduction and
the transmission aspects of document delivery under Article 53a used to require remuneration,
which is now covered by Article 60e in conjunction with Article 60h, the exact payment
arrangements notwithstanding. Somewhere between these regimes, the EU’s Copyright
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Directive requires ‘fair compensation’ for both copying on paper or any similar medium by
any kind of photographic technique, and copying on any medium. Since it is acknowledged
that compensation can take different forms, the Dutch legislator has, contrary to the German
legislator, taken the opportunity to prescribe that fair right holder compensation may be due,
while setting the tariff at zero – at least for traditional copying under Article 16b Dutch
Copyright Act. In comparison, both the extended copying competences under the
Reprography Regulation and the reproduction on more modern carriers under Article 16c are
conditional on compensation – in the first case because the copying may involve the entire
work, amount to multiple copies, and be handed to users without their request; in the second
case because this evolving side of library copying yields perfect copies of the entire work on
carriers which are charged with a levy. In conclusion, these legislative choices regarding right
holder remuneration again showcase different ways of addressing all interests involved,
ranging from right holder protection to public access to information via libraries, including
digitally.
After this detailed analysis of patterns and particularities of the state of affairs of digital
copying and delivery by users or libraries under the four copyright laws, the next question is
how the difficulties identified should be solved.
Exploration: proposals for solutions
In addition to the criticisms of the limitations of the existing copyright provisions on copying
in the library context, scholarly and policy reports as well as the library sector itself have
inquired how these problems could be overcome. A selection of solutions is presented below.
As observed, users increasingly bring their own copying equipment to the library, such as
smart phones and cameras, which poses questions for the regime of Section 108 on limited
library liability provided that notices are posted, and the use is unsupervised. As these
technologies improve and their use will increase, the Section 108 Study Group addressed the
question of whether libraries should be legally required to prohibit users from using such
personal portable equipment on the library premises, and if libraries should be protected from
infringement liability for such use. With regard to the former question, the Study Group
indicated that most libraries do not have the resources to enforce such a prohibition, turning it
into an “unrealistic burden”. In turn, the latter question was answered affirmatively, proposing
to amend Section 108(f)(1) in that direction, as long as a library posts notices to inform users
of copyright visible in all appropriate “public areas of its premises”, since the portable
copying devices can be used anywhere in the library.2811 Though library copying machines
have also improved, the evolving character of the library’s copying function also stems from
the user-owned copying devices. In its 2017 discussion document, the Copyright Office
suggested following this recommendation of the Study Group in the proposed Model
Statutory Language for an amended Section 108: for the reasons just indicated, a new Section
108(j) extends the limited liability regime to user owned equipment.2812
Another pressing problem surfaced from the statutory restrictions on digital document
delivery. Once more, US copyright discourse offers an example of an envisaged solution. The
Section 108 Study Group considered whether limited digital copying and distribution should
be allowed to reflect the current library practices. Among others, it proposed replacing the
single-copy restriction with a flexible standard “more appropriate to the nature of digital
2811
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materials”, such as allowing a limited number of copies as “reasonably necessary” for the
library to provide the requesting user with a single copy of the work in question. 2813 Some
members of the Study Group were concerned however that, if the making and electronic
delivery of digital copies were permitted under Section 108(d) and (e) “without further
qualification”, these services could become “functionally equivalent to commercial document
delivery and even de facto universal on-demand access”.2814 They contend that appropriate
protection measures would be needed to ensure delivery to the requesting user only and to
control further distribution of the copies. Other members held that libraries already provide
electronic access to their own users “with no reported problems”, so amending the law to
expressly provide for temporary incidental copies was not likely to result in abuse, especially
in light of the CONTU guidelines, which limit the number of copies of a given article that a
library can request.2815 While the Study Group agreed that the concrete protection measures
would depend on the nature of the work or the mode of distribution involved, no concrete
measures were proposed, as no agreement was reached on which measures would qualify as
“adequate”.2816
Still, the recommendation to introduce a flexible standard for copying on user request has
been adopted in the Copyright Office’s proposed Model Statutory Language: a new Section
108(g) is envisaged to permit libraries “to make as many temporary or incidental copies of an
article or small part of work as necessary to result in a single copy for a requesting user”. It is
specified that a work may also be publicly displayed to the user. This formulation enables, for
instance, a digital copy made by a library to be made available to the user via a link that is
only accessible for a limited time with a user name and password. At the same time, this
language is intended to prevent a situation where a flexible number of copies turns into a
substitute for the purchase of works.2817 In sum, it seems that the Copyright Office has taken
the suggestions by the Section 108 Study Group to allow libraries to deliver copies from their
off-site storage facilities electronically to users a step further.2818
The recognition that users can not only purchase, but also license, works in the current market
should be reflected in the library privilege as well. Accordingly, the Copyright Office
proposes keeping the condition that a market search prior to copying an entire work must
reveal that this work cannot be obtained anymore. In a new Section 108(g), this should be
phrased as the requirement that the “work cannot be accessed by the user through purchase or
license at a fair price”. The term “accessed” is intended to encompass both dimensions.2819
Relatedly, this means that the library-produced copy will not always become the user’s
property as the existing Section 108(d) and (e) prescribe. With regard to this condition, the
Section 108 Study Group observed that this “makes no sense” in the context of electronic
access, since there is not a physical copy which is given to the user; they are provided with a
copy of the copy instead. Therefore, the Section 108 Study Group proposed changing this
requirement by prohibiting the library from retaining any copy made under Section 108(d)
and (e).2820 This condition has not recurred in Statutory Model Language proposed by the
Copyright Office in 2017.2821
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On this occasion, the Copyright Office also proposed abolishing the distinction between the
types of works covered by the current Section 108(d) and (e) on reproduction and distribution
on user request. The discussion document suggests that, among others, audiovisual and
musical works should be treated the same as printed works, and that libraries should
accordingly be able to enable electronic access to such works by a single user for a limited
time as this may serve study and research purposes as well. 2822 The envisaged ‘one copy one
user’ model calls to mind the e-lending arrangements which were brought under the existing
rules by the European Court of Justice in the VOB/Stichting Leenrecht-case.
What we can further learn from reform in another of the copyright laws studied, Germany, is
that the trade-off between flexibility and legal certainty remains difficult. This is illustrated by
the fact that the permitted amount to be copied for (digital) document delivery has now been
explicitly stated: no more than ten percent. While qualifying the ten percent margin as a
‘clearly manageable size’, it led Steinhauer to wonder whether the scope as found in Article
53a (‘small parts’) should be retained, since the ten percent margin might foster the practice
of placing orders at multiple libraries.2823 Würtenberger and Freischem regard such a
restriction as ‘too far-reaching’ for scientific purposes, even if journal articles are excluded
from it. They moreover assert that books are increasingly only digitally available, a
circumstance which, especially in connection with the legislator’s rejection of e-lending
regulation, reinforces their argument that the restriction at hand is incomprehensible. 2824 The
Deutscher Bibliotheksverband agrees that ten percent is ‘too narrow’, since existing contracts
permit fifteen percent, which is still deemed appropriate.2825
Clearly, recent copyright reform has not always been uncontested. At this point, therefore, it
should be mentioned that the ongoing modernization of Section 108 has evoked criticism as
well – notably from the library sector. The Library Copyright Alliance for instance urges the
legislator not to “overhaul” Section 108, arguing that the library privilege may “reflect a predigital environment [but] is not obsolete”. The certainty it provides libraries is valued and fair
use is seen as a sufficient possibility to update Section 108 where necessary. The Library
Copyright Alliance furthermore fears that many library resources would be required to
maintain the status quo, let alone achieve an improvement of the situation. 2826 Other criticism
stems from the fact that stakeholder meetings with the Copyright Office are not really
transparent, and that the reform process and the resulting legal uncertainty might hit “the
pause button on libraries […] that have already begun to modernize by digitizing their analog
collections”.2827 While the sector thus acknowledges that some parts of Section 108 could use
an update, it is believed that the benefits are small in comparison to the costs.2828 The
Copyright Office 2017 indicates awareness of those concerns, ranging them under three
headings: the manner of execution of the inquiry; safeguarding the library appeal to fair use;
and whether reform is called for at all. Yet the Copyright Office also points out that some of
the stakeholders that have now voiced objections were “fully supportive” of the revision
efforts until 2016. Furthermore, its latest publication is intended as a discussion document
aimed at developing “greater consensus on proposed changes” to the library privilege among
the interested parties, and not as the Copyright Office’s final statement on how Section 108
2822
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should be revised.2829 Interestingly, where it has been observed throughout the thesis that
discussions in the copyright realm have been caused by each change of the technologies in
library practice, it seems that history repeats itself with the changing stakeholder positions as
well. Recall that libraries went back and forth between arguing for and against a specific
library privilege when Section 108 was first enacted. Now, libraries are again afraid that acts
which are possible at present will become legally prohibited.2830
It should be noted that library representatives have made a case for modernizing library
exceptions in other contexts. For instance, the association representing libraries
internationally, IFLA, argues in favor of internationally binding library exceptions in its
‘Treaty Proposal on Copyright Limitations and Exceptions for Libraries and Archives’, cited
several times so far. With regard to the underlying function, library copying, the Treaty
Proposal envisages a “Right of reproduction and supply of copies by libraries and archives”
on user request. This right does not explicitly refer to digital copying or transmission, but
states that the assigned competences should be exercised in accordance with “fair practice”,
which refers to “what is normally considered admissible” as ultimately assessed by courts. 2831
More concretely positioned on the traditional-evolving scale is the proposed exception by
EIFL. Recognizing that “[t]he ability of a librarian to copy material for a library patron is
fundamental to support on-the-spot and online library reference services, education, research,
and private study”, it is suggested that libraries “may supply to another library a copy of a
work whether by post, fax or email”.2832 Both IFLA and EIFL posit the library privilege as
rights rather than exceptions, but the concrete proposal by EIFL especially indicates that
existing privileges should be amended so as to include not only analog but also digital ways
of transmission.
3. Conclusion: towards a future library privilege in copyright law
This chapter placed the framework-based analysis of the four copyright case studies in a
comparative perspective. The aim was to tease out similarities and differences in the existing
shortcomings and best practices regarding copyright’s response to evolving library practice.
In preparation for the conclusions and recommendations on the library privilege’s future
principles in the next chapter, this section recapitulates the main findings of the comparison
according to the central themes in the thesis: institutional organization, purpose and functions
on the spectrum of traditional and evolving. This should help identify common areas of
uncertainty as well as possible points of convergence and potentially fruitful ways forward in
the discussions on the library privilege in the digital networked environment.
Institutional organization
The first characteristic compared was ‘institutional organization’, which was divided into
three elements, pertaining to locality, collection and the relationship between staff and users.
The main pattern uncovered with regard to locality in US, EU, German and Dutch copyright
law concerned the recurring library characteristic of ‘premises’, which is insufficient to
address the library’s disentanglement from a fixed location, hence its digital practice.
Denoting libraries as such was found to be a matter of legislative choice to define the
privilege’s scope of application, but even if this rationale is still valid, another delimitation
2829
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criterion must be found which better suits the digital situation. Other omnipresent
qualifications in the four copyright laws were found to suggest a traditional understanding,
but to leave open a broader interpretation in certain contexts, such as ‘place’ and ‘publicly
accessible’ institution or establishment. Such notions moreover brought to the fore
fundamental library features, such as the low-threshold, inclusive character and the systematic
way of operation.
Other problematic copyright consequences concern the concept of ‘collection’, who may use
it – staff or users, and where – locally or remotely. As the use of a work from the collection
was found to be a recurring condition in the library privileges, its applicability in the digital
domain accentuates the ‘access versus ownership’ dilemma. The fact that the collection
currently consists of both analog and digital works was noted in all four copyright laws, but
obviously the control of libraries over their holdings might differ on both ends of the
spectrum. This may be different if they have digitized the works themselves. In addition,
given the emphasis on the collection criterion, copyright legislators seem to value the
fundamental implications of broad availability for the public, but it is not clear if libraries are
legally permitted to connect users to copyrighted content beyond their own collections. As for
the question of who may act, it was found that the beneficiaries of the library privilege are
mostly libraries in the traditional sense, but that users still benefit from their privileged
functions. This often concerns local users or remote users in an analog sense; only
incidentally or in specific contexts, does space exist to serve digital remote users.
Solutions to legally address the limited perception of the library’s evolving institutional
organization in copyright law can be sought from different angles. The scope of the library
privilege can be extended towards the evolving end of the spectrum. Or its interpretation can
be amended so as to encompass digital library practice. To name but a few examples which
featured in this chapter, references to ‘locality’ could better reflect libraries’ disentanglement
from their physical places, by not putting the physical walls of the library first, but by
broadening the interpretation to systematical, structured environments irrespective of their
physical or digital appearance. This widened spatial perception would include digital
libraries’ infrastructures, which are now becoming established structures in society.
Purpose
The second characteristic in the framework, ‘purpose’, was used as an umbrella notion for the
mission libraries see for themselves on the one hand and the potential public task assigned to
them on the other. According to the assessment framework, the aim is not to protect the
institutions as such, but their societal missions and functions insofar as these remain
beneficial in the networked information environment. In the previous chapter, the copyright
laws were each assessed separately on their acknowledgement of mission or task, including in
a digital sense, and subsequently whether that impacted copyright law’s treatment of libraries.
As the present chapter’s comparative analysis established, the copyright laws studied value
the library’s mission relating to culture, education and long-term access, sometimes even
regarding this purpose as a shared goal with copyright law, the achievement of which can
benefit from technological developments. As can be concluded from the comparison, such
purposes indeed underlie the US library privilege in force and are among the justifications for
the library exceptions in the EU acquis. Due to the recently renewed attention for this mission
in copyright law, it can be seen as a digital public task, which leads to expanded library
competences under copyright law in specific contexts, such as orphan works.
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Yet, on closer inspection of the relevant provisions, the question is whether the library’s
purpose is more generally legally facilitated from an evolving perspective. This should be
assessed in conjunction with the functions operationalizing the mission, but it can already be
observed that the purpose of providing organized digital access in particular is difficult to
discern in the actual provisions of the library exceptions in the four copyright laws. This is not
only due to legislative discussions on whether libraries have a societal duty to make available
new information carriers relevant to users in the advancing knowledge society, but also a
result of legislative drafting choices regarding exceptions’ ultimate scope and wording.
On its own, solutions regarding this part of the framework can lie in adopting the library’s
public service mission as a delineation criterion for the scope of the exceptions, meaning that
library activities should be permitted under copyright law to the extent necessary for the
fulfilment of the mission. Solutions can also lie in the sphere of reiterating that the library’s
purpose should continue to be fostered by copyright law in the digital domain. This is all the
more so given the previously observed parallel development of the purpose of libraries and
copyright law, and the same can be said of the digital networked environment as both sectors
need to respond to technological developments once again. Therefore, like the historical
precedents, the circumstance that copyright law must seek a balanced approach between the
opportunities and challenges of technological advances should somehow translate into legal
space for the library’s digital purpose. To date, most space is found in the case law of all four
jurisdictions: legal rulings in which courts underline the library’s cultural and educational
goals and purpose of advancement of knowledge, including digitally, contribute to the
creation of legal possibilities to effectuate such purposes.
Functions
Lastly, with regard to the third characteristic of ‘functions’, preservation and access have been
positioned throughout the thesis as the two main functions operationalizing the library’s
mission. As illustrated with schematic overviews, each copyright law deals differently with
the functions, only providing for specific exceptions in some cases. And the exceptions have
different implications, for instance due to their optional or mandatory character, mostly in EU
and Member State copyright laws. On the one hand, the exceptions from the Copyright
Directive are optional, but if Member States choose to implement, they are bound by the
provisions’ conditions. On the other, the derogation in the Rental and Lending Rights
Directive is also optional, but leaves Member States discretionary space on its form and
scope.
Two essential issues surface in all four copyright laws. First, with regard to preservation, the
law is unclear on a number of subjects, such as how many copies may be made, when, and
whether format-shifting is allowed. Ongoing copyright reform at the EU and German level
show signals that amended copyright laws will enable copying for preservation purposes ‘to
the extent necessary’ or ‘more than once’ and with ‘technically caused changes’, which seems
suitable to accommodate the evolving side of the library’s functions.
Second, a central concern with each manifestation of access is the limited nature of the law as
regards remote or online access. From a foundational perspective, it could be argued that
libraries should be able to act in some way in the digital networked environment under an
exception. As demonstrated in the case studies, concrete activities that form part of ‘access’,
such as making works available to users and making copies on request to further science and
research are regarded as benefitting society. From a US perspective, these activities even
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encourage the “ultimate constitutional purpose to promote the progress of science”. Therefore,
it has been argued that copyright law should facilitate a number of library activities in the
sphere of digital preservation and access, at least to some extent.2833 It is an indication that the
shared goals of libraries and copyright law are among the justifications for a future library
privilege.
The technological possibilities are present, but across the board, copyright law has difficulty
in striking the appropriate balance of interests in the context of online access. Some evidence
of an enabling effect of the library exceptions is already visible in legislation and case law,
which may inform the library privilege’s future principles, together with other proposals from
scholars and reports. As for legislation, the case studies indicate that room for evolving library
functioning stems either from flexibility left by the open wording or from concrete conditions
in a provision, though admittedly legal certainty must be acknowledged as well. That does not
change the potential of flexibility for copyright law to be able to respond to technological
advances in sharing and accessing information in library practice and accordingly to re-adjust
and update the way the balance of interests is struck. A recent example is the German
copyright reform of 2017, which keeps offering possibilities for digital document delivery. A
mitigated approach stems from the EU copyright reform: the proposed DSM directive seems
to statutorily back up fair licensing conditions for access to out-of-commerce works.
As for case law, the comparison showed that courts at both the EU and US levels have
recently taken the stance that a dynamic interpretation of both copyright conditions and
library functions is increasingly called for. Apparently, they deduced so from the legislative
intent for the library exceptions in question and fair use respectively. Before the ECJ, this
happened for instance in the VOB/Stichting Leenrecht-case on digital ‘lending’, in my view
confirming a trend which started with its earlier decision in Darmstadt on terminal access,
namely of accommodating more liberally the evolving library notion and its digital purpose
and functions. Similarly, in US case law, courts attempted to interpret the cases at hand so as
to uphold the potential of digitization for advancement of knowledge aims. In conclusion,
recurring themes in case law and scholarly arguments are the purpose of the use; safeguarding
the objective of an exception; and, taking these two together, favoring functional equivalence
in the legal treatment of library functions in light of their objectives. This will be elaborated
and put into perspective in the summary, conclusions and recommendations of the next
chapter.
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CHAPTER 5
Summary, conclusions and recommendations: the principles for a library
privilege in copyright law in the digital networked environment
“Access has always been a matter in copyright law, even though it is now more important
than ever.”2834
“Are literary property rights as we have known them inimical to a networked environment?
Or can there be copyright without walls?”2835

1. Introduction: foundations and substance of a future library privilege
The tension between copyright law and libraries in the digital networked environment is
central to this thesis. Both libraries and copyright law have histories of responding to
technological developments. Copyright law, for instance, has had to develop alongside
advancing library practice. The present discussions on innovative ways of sharing and
accessing content that we see in the copyright-library arena can therefore be perceived as a
new chapter in their interplay, though tensions have intensified. As a result, copyright law
seems to have fallen out of step with evolving library practice. This also follows from the
country analyses of this thesis, which have established that the law does not sufficiently cater
to the needs of digital libraries and their users. As digital libraries have grown into notable
examples of copyright’s inherent tension between protection and access, these findings
confirm the observation that “[r]apid changes in technology and communication are testing
the acceptability and feasibility of library exceptions”.2836 Throughout this thesis, the
emphasis has been on the tenability of library exceptions in theory and the privileges currently
in force. It has aimed to offer a new way to look at the difficulties libraries face due to
copyright law and to contribute to the discussion on the appropriate boundaries of the
privilege from a foundational and substantive perspective, among others by incorporating the
library’s main characteristics into the research.
The starting point of the thesis is the premise that the library’s historically developed role is,
seemingly paradoxically, of continued relevance in the digital networked environment
characterized by an information overload. Trustworthy actors are needed to connect users to
content and provide context and guidance. It is therefore reasonable to conclude that
copyright law should continue to accommodate libraries in the digital domain. The thesis has
reflected on both the development of libraries in isolation, and their relationship with
copyright law, to explain the present and defend the future position of ‘libraries’ and their
functions under copyright law in the digital domain. The present chapter draws together the
central lines of the library and copyright chapters, as further analyzed in the comparative
analysis of Chapter 4, to answer the central question of this thesis:
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“How should the principles for a future ‘library privilege’ in copyright law reflect the
evolving library concept in the digital networked environment?”
As this chapter will elaborate, the principles for the future library privilege should capture the
evolving library concept, concretized by its digital institutional organization, digital purpose
and digital functions; and be based on the existing rationales for the library exceptions, insofar
as these are still valid and inform the delineation of the privilege in a way that takes the digital
realities into account. This answer confirms the two propositions on the library privilege’s
future principles articulated in the first chapter. Implicit in these propositions is the conviction
that the modernization of the library privilege’s principles is a matter of language and
rhetoric, interpretation and political will. As Okediji also observes, “words associated with the
print age […] have a radically different scope and meaning in the digital environment. Thus,
even the language of limitations and exceptions currently existing must be carefully examined
and tailored to the unique features of the digital age and how new technologies offer a vast
range of ways to access, exploit and use copyrighted works”.2837 This thesis has approached
such linguistic, interpretative and conceptual challenges by distinguishing between and
dissecting the traditional and the evolving perception of ‘libraries’, their purposes and
functions in order to examine where the library exceptions in the four selected copyright laws
are on the traditional-evolving spectrum.
This approach captures where this thesis aims to make a contribution to the existing literature.
It has established an assessment framework based on LIS to discuss the qualification of
libraries in the copyright laws of the US, the EU, Germany and The Netherlands (the findings
of which are summarized in charts assembled in Annex II) in order to make recommendations
on the future library privilege’s principles. This contribution, established in the previous
chapters, is tied together in this concluding chapter to form a more elaborate answer to the
research question. Recall that these chapters concerned:
- the library concept and the library’s historically developed position in society,
resulting in an assessment framework incorporating the traditional and evolving
interpretation of the library’s main characteristics in LIS terminology (Chapter 2).
This concluding chapter addresses the question of what we can learn from this
role, and how the library’s foundations can inform the privilege’s future principles;
- copyright law, its theoretical underpinnings and how the law historically dealt with
advances in library practice, resulting in enlightening precedents. After this
historical analysis, the status quo of the library’s position under four selected
copyright laws was measured against the assessment framework (Chapter 3). In the
present summary and conclusions chapter, both the theoretical underpinnings and,
in conjunction with the findings of Chapter 4, best practices from the countries
studied are gathered as avenues worth pursuing for outlining the library privilege’s
future principles;
- a comparison of the results of the country analyses as to where the copyright laws
studied are on the traditional-evolving scale, and a critical perspective on and
exploration of potential solutions (Chapter 4). As to the latter, inspiration has been
drawn from ongoing copyright reform, reports and scholarly views and the library
sector itself. This exploration will be relied on for further articulation of possible
principles for a future library privilege in the present chapter.
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In line with the observations that “limitations and exceptions ought to be based on principles,
rather than being largely the product of successful lobbying” and that “future copyright
reform efforts should undertake to articulate such principles”,2838 this thesis makes a first
attempt in this direction by articulating ground rules in the form of foundational principles for
a future library privilege. They give a first indication as to what the form and character of the
privilege should be like. The foundational principles are complemented by substantive
principles, i.e. the privilege’s envisaged content, for instance regarding actors and activities.
In this chapter, conclusions and recommendations regarding the two types of principle are
derived from both a library perspective and from a copyright perspective, based on the
findings of Chapters 2 and 3 respectively as culminating in Chapter 4.
Drawing together the outcomes of the previous chapters results in the key finding that
copyright law and libraries theoretically share goals of organizing and disseminating
information, knowledge and culture, and of fostering self-development. In order to
accommodate these goals, this thesis therefore proposes a minimum safeguard approach as an
‘overarching principle’ to inform the scope of the other principles. In other words, it is
envisioned that the library privilege’s future principles should contribute to what this thesis
has called a ‘libratory copyright law’, that is, a law which reconciles and balances the interests
involved, ranging from right holder interests in protection and compensation, to library and
user interests of access to information on equitable conditions, and society’s interest in
safeguarding the central fundamental rights of freedom of expression, education and cultural
participation. Such an approach should guarantee flexibility for future developments and
evolving modes of information provision by libraries. Considering that public access is a
“principal goal” of both copyright law and the library privilege, the “hard task” is to explore
scenarios that reach an equilibrium.2839 Though this may be difficult, it should be kept in mind
that the disruption of the status quo by new technologies has occurred before, as have
balanced solutions.2840
To this end, this chapter structures the summary, conclusions and recommendations that
together comprise the answer to the research question as follows. The principal findings of the
thesis can be summarized according to the main subjects of the chapters: libraries, copyright
law, and how copyright regulates libraries, their purposes and functions from a comparative
perspective. Section 2 therefore summarizes the implications of the library’s historically
developed societal role, the fundamental rights implications associated with it and its
continued relevance. This results in the first recommendations on the foundational and
substantive principles for the library privilege. These are reinforced on partly similar and
partly different grounds by copyright law’s historical rationales and the findings of the
copyright case studies and their comparison, the results of which are reiterated in section 3 by
specifying where space currently exists for evolving library functioning. Again, the extent to
which the prevailing rationales for the library privilege are still valid and how this should be
reflected in foundational principles and translated into substantive principles are central
considerations. The overviews of principles that follow from the conclusions drawn from this
thesis’ research are in line with its central objective. Rather than aiming to be exhaustive or to
offer a concrete design, the accounts of envisaged principles focus on meeting the difficulties
identified in the research, based on a foundational and LIS perspective. They are therefore
intended to initiate further discussion on the development of the library privilege for the
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digital networked environment. Section 4 offers concluding perspectives which are prospects
at the same time.
2. Implications of the library’s historically developed societal role, its fundamental
rights connotations and continued relevance
Making a case for the library’s societal pertinence, this section recapitulates the central
themes of Chapter 2 on the foundations of library functioning. ‘Foundations’ refer among
others to the advancement of the library concept, the normative values underlying library
practice and the link with users’ fundamental rights, which inform the library’s added value in
the digital domain. Therefore, the historical development of the library’s main features as well
as their continued relevance will be taken together to formulate recommendations on potential
foundational and substantive principles for a future library privilege.
2.1 What we can learn from the library’s historical development
The case for a future ‘library privilege’ started with a historical inquiry into the library’s
societally valued functions. Arguably, libraries have reflected the societies in which they
stand over centuries, yet with certain persistent core features, such as the presence of a
collection; operation based on normative values; optimal utilization of the dominant
technologies of information of their time; and performance of preservation and access-related
functions. This thesis has advanced the argument that the same is true for the current digital
information society, expressed in the fact that contemporary libraries are operating on the
intersection of the physical and digital realm. In short, as reflected in library history, the
societal conditions which have turned libraries into established structures in society are social,
economic, political and technological factors. The analysis of how libraries’ status has
developed and extending it to the present contributes to the justification of a privileged
position for libraries under copyright law.
The analysis of the origins and historical development of the library concept has shown that
the interaction between technological, intellectual and social changes considerably affected
(and still affects) the collection, organization and access arrangements of libraries. For
instance, early libraries originated alongside the rise of writing. These libraries advanced the
functions that were required at that time, such as methods for collecting the information that
was considered of importance, preserving it in light of scarcity or making it meaningfully
available to a limited group of users. Since ancient times therefore, libraries have had
preservation functions, while access expanded gradually as well. So did collections, due to
developing ‘technologies of information’. Examples are the early transition from scroll to
codex in ancient times, and innovative processes of replication in the Renaissance, which
enabled more effective book production and would of course culminate in the most
remarkable innovation: the printing press. The printing press’ process served values of
uniformity and quality, and the acquisition of trustworthy copies was valued to ensure that
access was also accurate, though this was not always achieved. In any case, as book
production increased, so did library collections. The growing corpus of human knowledge
over time led to the recognition of the need to structurally arrange materials in order to ensure
their findability, which resulted in various cataloguing systems.
As explained in the accounts of medieval, Renaissance and Enlightenment libraries, access to
materials for a broader public increased most notably during the latter period. Aiming to
foster self-education and civil empowerment, social libraries were established in the US,
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Germany and The Netherlands. These values would pave the way for the creation of modern
public libraries offering user assistance in furtherance of their democratic ideal of an informed
public. The tensions between the Enlightenment notions of control versus openness reveal an
interesting historical parallel with the current conflicts between protection and access to
materials via libraries, which has been a persistent topic over the centuries, as will be
elaborated in the next section.
From this brief historical retrospect, we can gather recurring themes in libraries’ way of
functioning, which remain or are especially relevant in the digital domain. These include their
organized, reliable, low-threshold and accessible character, as well as their respect for all
interests involved, including those of authors, and increasingly also of other right holders.
Among numerous practical, physical and digital challenges, such as ‘fake news’, the
information overload and the digital divide, libraries remain trustworthy actors: they
guarantee a structured information offering, defend democratic values, foster an inclusive
society and help users find their way in the information age.
For these reasons, to provide for a copyright exception that ensures the library’s role in
providing long-term accessibility of information and culture, including when copyrighted
content is involved, would signify statutory recognition of the fundamental character of
library functioning and constitute a safeguard for both this role and character. It is a first and
important indication of the desirability of a future library privilege from a foundational library
perspective.
2.2 The continued relevance of the library’s main characteristics: institutional
organization, purpose, functions
Moving on from the historical and foundational analysis to a conceptual examination of the
library concept, the thesis subsequently aimed to determine the library’s main characteristics
and their interpretation, as they can be derived from the scale ranging from traditional to
evolving. This LIS oriented exercise resulted in a simplified framework with characteristics
under three headings: ‘institutional organization’, ‘purpose’ and ‘functions’. The framework
was designed as an analytical tool for the in-depth copyright country analyses in Chapter 3.
Before turning to the copyright perspective, this section offers a summary of the findings of
Chapter 2 on the continued relevance of these characteristics in the digital networked
environment. In addition, it proposes recommendations on how they should be perceived in
this environment. Taken together, this section simultaneously functions as a concluding
overview and as a bridge towards determining the library privilege’s foundational and
substantive principles, both from a library perspective in section 2.3, and from a concretized
copyright perspective in section 3.
As a brief introduction to this section, it can be observed that the historical development of the
library concept has helped create the traditional perception of ‘the library’ as a brick-andmortar building housing collections in the public interest. The common understanding of
‘libraries’ in the countries studied reflects a similar view. Accordingly, history has shaped the
traditional understanding of the three main library characteristics identified, which seem to
have informed the library prototype used in copyright laws for a long time for their
exceptions. However, in LIS, the perception of these characteristics changes as the library
concept evolves alongside technological and societal advances in the digital networked
information society. This section therefore confronts the traditional interpretations with their
evolving counterparts in light of the assessment framework developed in this thesis. In
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essence, some characteristics will stay the same, whereas others will keep a similar rationale
but acquire a different manifestation. If traditional libraries benefitted from a library privilege
in copyright law due to their characteristics, this section offers recommendations on how this
should be extended to their evolving practice. In other words, normative parameters are
established for a future library privilege in copyright law.
Institutional organization
Throughout the thesis, the characteristic of ‘institutional organization’ has been concretized in
a traditional way as a fixed place with a centrally located infrastructure, managed by library
staff for local users. The central elements of locality, collection and the relationship between
staff and users are in part so fundamental that they can typify digital libraries as well, but with
a different emphasis. What I mean by this is that some kind of location is still required for
content to be organized and maintained, but in the case of digital libraries, this location is not
fixed. Rather, the analysis in Chapter 2 indicated that the emphasis shifts from a fixed location
to the presence of an ordered, structured infrastructure, so as to facilitate low-threshold and
long-term accessibility of content – including in the digital domain. An example is the
interplay between physical location and digital collection as, among others, displayed in the
Dutch Royal Library, which makes materials available to members both via on-site terminals,
and remotely with a password. Clearly, libraries are now “organised around physical places
and digital information spaces”, with the library as “manager” of this environment. 2841 It turns
libraries into shared information spaces that promote democracy and the free flow of
information, making them knowledge commons in a hybrid sense. As the advanced level of
organization is a specific public-interest feature of ‘libraries’, this constitutes a first indication
of the legitimacy of a ‘library privilege’ in an expanding information environment.
Apart from the practical scope of ‘location’, other changes in the library’s institutional
organization were observed. Libraries are no longer serving only local users: users become
active themselves as well or may be remote. In addition, a shift is visible from traditional
library collections to connections, meaning that libraries connect users to content beyond their
own collections. In the analog world, this was already achieved via interlibrary lending
arrangements. In the digital world, this is taken a step further. Libraries aim to extend their
low-threshold character to the digital networked environment in order to offer everyone equal
participation opportunities. However, it is clear that this feature may lead to delineation
difficulties in the sphere of the library privilege.
Yet, to some extent, the evolving understanding and features of ‘institutional organization’
also offer possibilities to demarcate the beneficiaries, and therefore the scope of application,
of a library privilege, while still encompassing a broader view of the library’s ‘institutional
organization’. The ‘library’s’ contribution to offering meaningful access to users can be taken
as a starting point. As the exploration of solutions in Chapter 4 demonstrated, it is also
possible in the digital domain for the library system to serve an identifiable or controllable
circle of users, hence to be regarded as a guard in the digital cultural information
environment. Depending on whether the users are registered, a layered model of access to the
library’s digital information infrastructure could be envisaged, for instance offering out-ofcopyright materials to all users and copyrighted content to registered users only. This proposal
would be one option to both balance the interests involved and to operationalize the
characteristic of ‘institutional organization’ for a future library privilege. It offers possibilities
2841
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to reach both an extensive, but also a defined, circle of users and therefore prevents the scope
of a privilege from becoming boundless. As it has been noted that “innovation touches not
only the environment of the library, but what is at the core of its identity and purpose: the
accumulation, preservation and communication of knowledge, imagination and learning”,2842
the section now turns to the second library characteristic, ‘purpose’, and its role in the digital
domain.
Purpose
On the traditional end of the spectrum, ‘purpose’ was used as an umbrella notion for both the
public service mission pertaining to user support in the sphere of access, education and
cultural participation, and for the public task based on values such as accessibility, diversity
and trustworthiness. The observation that some elements of the library’s institutional
organization are so fundamental that they extend to the evolving understanding of this library
characteristic also applies to ‘purpose’ and the library’s values.
The missions that different library types see for themselves in the sphere of preservation and
access in service of users, as discussed in Chapter 2, reveal a digital component. Although the
mission in essence remains the same, it is now performed in a modern fashion. The mission
statements of the national libraries of the US, Germany and The Netherlands, for instance,
declare that their collection policies have come to encompass electronic publications as part of
the national cultural heritage to be preserved for future generations. And public libraries in all
three jurisdictions turn out to aspire to act as reliable places, both physically and virtually,
where users can acquire digital skills and gain access to online information. Hence, libraries
generally aim to cater to their users’ expectations, either regarding online access to
information or assistance in making meaningful use of digital resources. The quality and
sustainable character of digital library services are reinforced by the IFLA/Unesco Manifesto
for Digital Libraries, which holds that digitization, access and preservation are needed to
make resources available, while respecting intellectual property rights, as well as the needs of
other communities. Again, a balance of interests is what is pursued.
The adaptation of the library’s mission to digital realities contributes to a compelling
argument for the library privilege in copyright law: if we want libraries to keep fulfilling these
missions, their ability to do so should remain reflected in the library privilege. In other words,
the mission should to some extent be legally facilitated. Depending on its design, a privilege
could create the required space for this, including in the digital realm. The mission in itself
contributes to the legitimacy of the privilege, which should be safeguarded statutorily.
Consequently, if the library’s mission traditionally served as a justification for a privileged
position under copyright law in view of the effectuation of users’ fundamental rights, the fact
that that mission now extends to the digital domain should be regarded as reinforcing the
continual desirability of a library privilege. The fundamental rights implications pertaining to
users’ freedom of expression, cultural participation and education, which are concretized via
the library’s functions as discussed below, are furthermore indicative of the need to assign the
future library privilege a mandatory nature. The fundamental rights character, in combination
with exceptions’ imperative status under copyright law, is an accepted consideration among
legal scholars and we will therefore return to it in section 3.
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The analyses in the library chapter further observed that the library’s mission can coincide
with a public task, for instance due to its recognition in library regulation. The case can be
made that, if legislators acknowledge a particular task for libraries in specific law, this stance
should be sustained in other laws, notably copyright law. In the US, Germany and The
Netherlands, libraries can draw support for their (digital) task in the sphere of access, to
varying degrees, from specific laws. For instance, the Dutch Library Act (2014) has
reinforced the public library’s task in the sphere of reading, learning and informing
irrespective of the physical or digital appearance, while the Dutch Royal Library has been
assigned a task to maintain the national digital library’s infrastructure in cooperation with
public libraries. The law lists a number of normative values that underlie the task:
independence, trustworthiness, accessibility, diversity and authenticity. According to the
explanatory memorandum, access for all is still important in the digital domain, but other
values gain in importance among the pressures of the information overload. These are values
that libraries in particular can meet, given their structured character, such as trustworthiness
and diversity. They can be served by guidance and assistance in enhancing users’ literacy
skills, such as is typically offered by libraries. These are interesting observations from a
copyright perspective, but copyright was unequivocally kept outside the scope of the Dutch
Library Act. By contrast, the German National Library Act explicitly deals with the copyright
implications of the national library’s task. It was amended in 2017 alongside copyright
modernization and expressly enables certain national library uses of media works under
copyright law, such as reproduction and transmission of media works in intangible form.
Though certain criteria must still be met, the German copyright amendment sets out the
parameters for accommodation of the national library’s public task in an evolving sense,
including if copyrighted works are involved. In conclusion, this link between the public task
and copyright law should not only be expressed in Library Acts, but also in copyright law
itself, as a factor for the legitimacy of a future library privilege. Only then will the library
privilege’s potential be ensured to allow at least a basic level of online library activities, while
maintaining a balance of interests.
In light of the foregoing and in conjunction with the library’s institutional organization, the
case can be made that a reliable infrastructure for access to cultural content and information,
alternative to commercial players, is needed in both the physical and in the digital domain. As
a principle, the normative values of library functioning are not only telling for ‘the library’s’
added value in facing the opportunities and difficulties posed by the digital networked
environment, but also represent objectives that should underlie a privilege. The values thus
reinforce the justification for a privilege in order to ensure that access and preservation
missions can still be fulfilled as public services in the digital domain, based on values, for the
benefit of users and society at large. The library’s mission, task and values signify the link
with users’ fundamental rights in theory. Their envisaged effectuation in practice by concrete
library functions, and the consequences this has for a future library privilege, are addressed
next.
Functions
The historical account of the library concept demonstrated that the ‘functions’ traditionally
operationalizing the library’s mission were preservation and access. Access was summarized
in three forms: consultation, copying and lending. Once again, a foundational approach
contributes to deciding which functions libraries should be able to perform free from
copyright restraints via a future library privilege in the digital domain. In light of pressures in
(the information) society, library functioning fosters users’ fundamental rights, such as
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freedom of expression – including opinion formation and receiving information –
participation in cultural and intellectual life, and education. The implications of library
functions for their users, as well as for right holders, are indicative of the observation that a
library privilege should constitute a minimum safeguard that balances the interests involved.
It should not only enable libraries to function at least to some extent in the digital networked
environment, but take account of author interests as well.
Recall that this thesis has distinguished two categories of library functions: organizing and
operationalizing functions. The ‘organizing’ functions refer to internal library activities such
as collection development, as illustrated by collection mandates from US, German and Dutch
libraries. The organizing functions precede the functions that ‘operationalize’ the library’s
mission in relation to users, notably various forms of access and preservation to ensure longterm access. The operationalizing functions were used for the analyses in the copyright
chapter. However, although the case studies focused on the operationalizing functions, the
organizing functions strengthen the library’s structured mode of operation. For instance, in
carrying out their collection development, based on a certain policy and currently in a hybrid
fashion, libraries let users experience a coherent and multiform collection of physical and
digital materials. In this respect, the organizing functions are closely related to the library’s
purpose as described above. This means that the conclusions reached in that context as to the
library’s added value apply here as well. What is more, the fact that the organizing functions
are fulfilled on the basis of normative values strengthens the justifications for a privilege. As
the library sector itself phrases it in the ‘Treaty Proposal on Limitations and Exceptions for
Libraries and Archives’, libraries should have the freedom to choose which commercially
available titles they want to acquire, including digitally, in order to independently develop
their collections.2843 Such a provision would help mitigate the access versus ownership
dilemma.
Linking theory to practice, this connection between purpose and functions is underlined in a
document on ‘objectives and principles for exceptions and limitations for libraries and
archives’, presented by the US at a session of WIPO’s Standing Committee on Copyright and
Related Rights in 2013. The document notes that digital technologies are changing how
libraries “obtain, preserve, and provide access to digital content” as part of their public service
role or mission.2844 In this statement, we recognize both organizing and operationalizing
functions, which are deemed to be performed in furtherance of the values of accessibility,
diversity, sustainability, and user development and participation. The document takes the
position that “[l]imitations and exceptions should appropriately ensure that libraries and
archives can preserve and provide access to information developed and/or disseminated in
digital form and through networked technologies”. It envisages a balance between author
rights and the larger public’s interest.2845 This statement explicitly voices the desirability of an
equitable library privilege for the benefit of the library’s access and preservation functions in
the digital networked environment.
As regards the operationalizing functions, therefore, the argument can be made that the
historically developed tasks of access and preservation are still relevant, but that their
execution, and, by extension, their legal treatment should again be tailored towards the society
in which libraries now stand, i.e. the digital information society. The thesis has previously
observed that preservation and access have displayed a shifting emphasis over time.
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Currently, preservation and access seem almost of equal importance, since the long-term
accessibility of digital works requires considerable attention for their preservation. Seemingly
paradoxically, preservation has indeed gained importance again in the digital domain given
the ephemeral character of digital materials, which endangers their continued accessibility. As
demonstrated in Chapter 2, durable digital preservation of content or “digital life cycle
management”2846 by reliable actors committed to permanence, such as ‘libraries’, is thus
called for. Again, the library sector itself also demands that preservation should continue to be
legally facilitated under a specific exception. To that end, the IFLA’s Treaty Proposal
includes a provision to permit libraries to reproduce as many copies of works, and in as many
formats, as are technically needed for preservation purposes, in accordance with professional
standards.2847
Irrespective of its legal status, a practical difficulty with the preservation function is whether
libraries have the capacity to take care of web content beyond their own collections as
well.2848 Apart from their capacity, the copyright consequences of such activities would be
uncertain, which gives rise to another question of delineation. The foregoing indicates that
digitization does not only offer opportunities, but also challenges. Yet preservation is a
function that libraries should still be able to perform in the digital era, possibly in publicprivate partnerships as long as the public nature of the cultural holdings and their accessibility
for everyone is ensured. Hence, the different acts involved in preservation, ranging from
preventive action to copying works onto new formats, should at least to some extent be
accommodated by the library privilege in copyright law.
As to access, this function represents libraries acting as a gateway to knowledge and fulfilling
a social-cultural role. Both dimensions promote democratic ideals of an informed citizenry,
participation in intellectual and cultural life, connecting people and information, and ensuring
different kinds of literacies and skills, hence helping to effectuate users’ fundamental rights.
Freedom of expression, education and cultural participation are recurrent in this regard. This
aspect of library functioning is so fundamental that it should also be fostered in the digital
domain, but via which functions specifically? Access is a broad notion. Throughout the thesis,
the gateway dimension has been concretized with consultation, lending and copying
functions. However, in my view, the accommodation of access in the digital domain should
not center on these specific, concrete manifestations of digital access in a vacuum. Instead, in
view of inclusiveness, it is important to ensure a basic level of access in general, so also
online. Naturally, this comes with copyright consequences, as will be elaborated in section 3.
Various of these forms of access recur in IFLA’s Treaty Proposal, which suggests exceptions
for libraries regarding physical lending; providing temporary access to digital works; and
reproducing and making available withdrawn works in any format for legal uses, including in
the digital environment, to ensure the accessibility of “the public record” for future
generations.2849 These are functions which operationalize the perceived purpose of libraries as
“guardians of the public trust”.2850
Moreover, in light of challenges in both the physical and the digital domains, such as the issue
of ‘fake news’, the inflow of refugees, the digital divide, the information overload and the
access versus ownership dilemma, as for instance manifested in digital lending, the need for
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access to information via reliable and stable actors such as libraries is obvious. For these
reasons, the case can be made that the library privilege in copyright law should ensure the role
of libraries in getting the right information to the right user, to counter those contemporary
issues. This illustrates the importance of independent actors such as libraries, who fulfill their
functions pertaining to accurate information provision as a commitment to public service and
as an alternative infrastructure beyond political and commercial influences.
It is possible to derive various directions for the library’s foundational and substantive
principles from the summarizing and concluding overview presented here. These are explored
from a library perspective in the next section.
2.3 Conclusion
A number of recommendations for the foundational and substantive principles for the library
privilege can be gathered from this section’s summary and conclusions. They draw on the
research findings of Chapter 2 on the library’s historically developed societal role, continued
relevance, fundamental rights implications and evolving characteristics.
A. Foundational principles
From an LIS perspective, recommendations for the foundational principles regarding form
and character of a future library privilege include the following.
First, based on the LIS analyses and the outcome of the research, a minimum safeguard
approach is proposed as an ‘overarching principle’. This should balance right holder, user,
library and societal interests, hence safeguard reliable, equal, diverse information provision
for all, including in the digital networked environment. This line of reasoning manifests itself
in both foundations and substance of the library privilege. As such, it informs the other
foundational and substantive principles.
Second, therefore, foundational principles that ensue from the minimum-safeguard approach
are:
-

Desirability: a library privilege is desirable given the historically developed and
continually relevant character of libraries as organized, reliable, low-threshold,
accessible actors. The reach, high degree of organization and structured mode of
operation of libraries remain valuable assets in the face of challenges in the digital
networked environment for the sake of inclusiveness, equal access, and full and
effective realization of users’ fundamental rights of freedom of expression, cultural
and intellectual participation, and education. A library privilege should guarantee an
alternative infrastructure that functions on values beyond purely commercial ones and
counteracts challenges in (the information) society, such as the information overload,
‘fake news’ and the digital divide.

-

Legal certainty and clarity v. flexibility: a library privilege should reflect a proper
balance between clear boundaries of privileged actors and activities on the one hand,
and space for the evolving side of the library’s institutional organization, purpose and
functions on the other hand. Preferably, this should result in a technology-neutral
privilege, whereby it should be made clear that both the traditional and the evolving
ends of the spectrum are covered.
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To truly constitute a minimum safeguard, the foundational principles should reflect the
privilege’s fundamental character, meaning that its character should be:
-

Mandatory: a library privilege should have a compulsory character. Given the
fundamental rights implications repeatedly stressed, and given the increasingly digital
(hence: global and cross-border) nature of library functioning, libraries should have
recourse to a binding privilege to carry out their public service purpose.

-

Non-overridable: right holders should not be able to contractually set aside a
statutorily guaranteed privilege in a unilateral way, which should be expressed in its
imperative character. The exception is the starting point. If libraries want to go beyond
this, they should be able to conclude licenses on reasonable terms. As a result, libraries
do not entirely depend on licenses for their (evolving) functioning.

The foundational principles affect the content of the principles for a future library privilege, as
is explained next.
B. Substantive principles
The foundational principles set out above shape the substantive principles for a future library
privilege. As explained, the two types of principles can be substantiated with the research
findings from both a library and a copyright perspective. From a library perspective, which is
central to this section, the analysis in Chapter 2 and the summary and conclusions in Chapter
5 so far lead to the following observations and recommendations on substantive principles.
First, as noted, some library characteristics are so fundamental that they should be present in
society, irrespective of the library’s appearance, i.e. traditional or digital. Consequently, the
principles for any library privilege should acknowledge and reflect the library’s main
identified characteristics: ‘institutional organization’, ‘purpose’ and ‘functions’, not only in a
traditional, but particularly in a digital, understanding, which reinforces the principle of
technological neutrality. For each of the characteristics, this means:
-

For ‘institutional organization’:

In the interest of flexibility, ‘libraries’ need not be defined, but rather characterized. Their
features should depend on the context of the privilege, such as the objective pursued.
Therefore, their interpretation and interaction may differ for each exception according to
its purpose. For two of the most common characteristics, i.e. public accessibility and noncommerciality, this is elaborated from a copyright perspective in section 3.3. Any
perception of ‘libraries’ should not fix them in the past, but acknowledge their evolving
characteristics, including those pertaining to locality, collection and the relationship
between staff and users, as part of ‘institutional organization’.
More concretely, the privilege should not focus on physical infrastructure, but on structured
mode of operation, which can also be digital. The delineation of the beneficiaries of the
privilege should thus be connected to the presence of an organized location or infrastructure
to maintain content, possibly a digital environment, and the ability to serve a controllable
circle of users, including remotely. In this view, the library privilege should encompass
multiple types of libraries, including university, national and public libraries as discussed in
Chapter 2, but also innovative actors that ‘function as libraries’ in light of their purpose.
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-

For ‘purpose’:

The library privilege should offer a basis for the library’s public service mission regarding
preservation and providing meaningful access to users, in acknowledgement of the digital
side of the mission. An extra argument is that the mission may coincide with a public task
that is established in law. Such a task should not only be recognized in separate library
regulation, but be incorporated in an enabling library privilege as well.
The library’s operation on the basis of values should contribute to the justification of the
privilege. The values that are especially important to counter challenges in the digital domain
include accessibility, reliability and diversity. A library privilege should therefore foster
guidance, assistance and context to content, by acknowledging that libraries offer access to
culture in innovative ways and have the purpose of shared information spaces.
As such, the library’s purpose constitutes a delineation criterion for the scope of the privilege:
a library privilege should ensure that the purpose can effectively be achieved by the library’s
operationalizing functions.
-

For ‘functions’:

The historically developed functions of preservation and access operationalize the
library’s mission. These functions are still relevant, but their execution changes and
increasingly moves into the digital realm. Consequently, their legal treatment in copyright
law as expressed in a modernized library privilege should reflect the digital realities.
With regard to functions, therefore, a minimum safeguard privilege should enable libraries to
perform the functions necessary to operationalize their public service mission to a certain
degree in the digital domain in any case by allowing, as a lower limit and under balanced
conditions, some forms of digital preservation and online access, while considering right
holder interests. If libraries want to go beyond the privilege, they should rely on fair licenses.
In other words, any library privilege should ensure a basic level of free, low-threshold, equal
digital access via libraries. From a copyright perspective, this can be facilitated by a focus on
functional equivalence, as section 3.3 explains.
As indicated, the foundational and substantive principles for the library privilege are informed
by both a library and a copyright perspective. The section now turns to the copyright
perspective.
3. Implications of the historical and current position of ‘libraries’ under copyright law
for their future regulation
In the next stage of the analysis, the thesis took the LIS-based assessment framework to the
copyright chapter, where four copyright laws were examined against this LIS mold. After a
general description of copyright law’s theoretical underpinnings and justifications for library
exceptions, each case study analyzed both the background of the historically developed
interplay between copyright law and libraries and their current treatment in copyright law.
The outcomes were subjected to a comparison to reveal differences and similarities.
Taken together, copyright law’s theoretical and practical ‘attitude’ towards libraries over time
provides a mirror for current discussions on their future interplay. As a result, this section
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proposes recommendations on how the library privilege should accommodate the evolving
library concept and its perceived added value in the digital networked environment. Like the
previous section, these take the form of foundational and substantive principles, but this time
from a copyright perspective. As indicated, these partly resemble the principles of the
previous section, yet on additional grounds. Again, the foundational principles identified form
the backdrop to outline the envisaged content of the privilege. This is in line with the
observation that “[a]lthough the exact contours of library […] exceptions need to be carefully
defined, these institutions undertake many activities that copyright law should enable to some
extent and with appropriate safeguards to protect the rights of copyright holders”.2851
3.1 What we can learn from copyright law’s historical rationales in theory and practice
Both copyright law and the exceptions to the exclusive rights, which are an integral part of the
system, can be based on multiple grounds. Ideally, the specific exceptions for libraries find an
optimal balance between the interests involved. As we have seen, a number of jurisdictions
has introduced exceptions “to accommodate the special needs of important cultural
institutions, such as libraries […]”, which are regarded as “characteristically underfunded, but
socially vital, institutions”.2852 This section highlights what we can take away from the
historical theoretical rationales of both copyright and library exceptions, and from the
previous attempts of national legislators to strike a balance between interests when confronted
with advances in making works accessible in libraries in practice. Although it has been argued
that “[c]urrent limitations and exceptions will not accommodate or even anticipate what kind
of limitations and exceptions will be appropriate in rethinking the role of these institutions in
a digital environment”,2853 this thesis takes the stance that previous approaches may still
provide inspiration for building blocks and rationales for the future privilege. This is
especially the case when existing copyright law is measured against the evolving library
characteristics, in order to identify both best practices and areas that require change, and
determine how the rationales should be operationalized.
Historical rationales in theory
The finding that copyright exceptions are based on multiple theoretical grounds has various
implications. First, some grounds particularly resonate with the purpose of libraries. These
include fundamental freedoms such as freedom of expression and privacy, the dissemination
of information, and the enhancement of democracy. This substantiates the idea that libraries
and copyright law, including exceptions to the exclusive rights, share goals, which can be
traced back to their mutual history of ideas. Since the Enlightenment, the spread of knowledge
and fostering of individual expression and public debate has impacted the development of
both copyright law and libraries. As these goals contribute to the justification of a library
privilege in copyright law, their continued relevance helps uncover what we can learn from
previous motives for a future library privilege that is fit for the digital information society.
Second, some of these theoretical rationales feature prominently in the work of contemporary
scholars on rethinking copyright law and exceptions in response to technological
developments. Given the exceptions’ contribution to “human activities and values, including
liberty, […] social and personal advancement”, which again reflect library purposes,
Hugenholtz and Okediji have indicated that, if “appropriately” designed, exceptions have the
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potential to “alleviate the needs of people around the world who still lack access to books and
other educational materials”.2854 Similarly, the work of Samuelson et al. on ‘The Copyright
Principles Project’, notes that copyright law has important functions to facilitate public access
to knowledge, help educate the public, enrich culture and promote free speech as well as
democratic values.2855 From this perspective, it is argued that copyright law should enable
certain library activities, at least to some extent, given the public interest in making available
materials for the increase of knowledge and culture, and to preserve the cultural record.2856
This should be done mindful of certain principles, such as accommodating the interests of
creators as well as users, hence balancing the interests involved in a clear yet flexible manner
so as to keep catering to an environment changed by technological developments.2857 The
work of the Section 108 Study Group also pays considerable attention to the need to balance
all interests in the library context in order to reach copyright’s ultimate purpose in the
promotion of expression, knowledge and learning. The Study Group emphasizes the need for
both library freedom to employ digital technologies, and adequate limitations on their digital
uses.2858 The foregoing principles add to the proposal of this thesis for the desirability of the
library privilege as a minimum safeguard in the digital domain to balance all interests.
A third implication of the multiple foundations for copyright is that there is consensus among
copyright scholars on the choice to regard some exceptions as having a mandatory rather than
an optional character, notably those that promote fundamental rights. Yet opinions vary as to
which exceptions should be qualified as such. For instance, exceptions with rationales of
fostering freedom of expression tend to be associated with quotations or private copying.2859
Library exceptions are in turn understood to have cultural policy, public interest or democracy
enhancing rationales.2860 It is, however, also recognized that various rationales may overlap.
Hugenholtz and Okediji, for example, observe the contribution of exceptions “to facilitate the
exercise of fundamental freedoms” as being one rationale, and safeguarding “the role of
institutions charged with the provision of public goods, such as […] libraries” as another, but
they also state that the rationales are not “mutually exclusive”.2861 Indeed, other scholars, such
as Voorhoof, argue in the EU context that Member States should be obliged to provide for
each exception that is directly or indirectly based on the right to freedom of expression. He
maintains that this rationale extends to the library’s core mission of dissemination of
knowledge to promote the public interest in study and research, including in the digital
domain.2862 This means that the library exceptions should be mandatory as well. I agree with
his reasoning, since library exceptions can also, in my view, be clearly connected to the right
to freedom of expression, and more precisely to the right to seek and receive information,
given libraries’ access-related missions, as well as to a number of other rights, including
cultural participation and education. As a result, irrespective of its design, a mandatory library
exception should in principle exist, for instance initially at the EU level, which can then
function as a ‘model’ or starting point for discussions on an international instrument.2863
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The fundamental rights rhetoric also leads to the conclusion that states have certain
obligations in this regard. Exceptions based on fundamental rights are commonly understood
as the fulfilment of a state obligation in relation to achieving the effective enjoyment of users’
rights. Consequently, exceptions are, for example, described as the “realization of the State’s
duty with respect to the enforcement of the users’ freedom of expression”.2864 Applying this
logic to library exceptions, it has been argued that states have the obligation to prevent
copyright law from being too excessive “at the expense of cultural participation”, and that the
effective realization of this fundamental right will require copyright changes that facilitate
access to digital culture.2865 Also, when exceptions based on fundamental rights and
democratic values are positioned as “rights of users” with a value equal to authors’ rights,
states should attune them to the digital realities.2866 It has also been noted, however, that
culture-specific needs should be recognized, given the autonomy of states. As long as certain
principles are met, states could then be left space for their culture-specific needs.2867
Whereas fundamental rights color the functions of both copyright and libraries, and, in turn,
the scope and rationales of the library privilege, the fundamental rights rationale also sheds
light on the question of whether library exceptions are preferable over licenses. The question
is whether it should be possible to contractually override library exceptions when assessed on
their rationales. In general, Guibault concludes that fundamental rights should be respected in
private relationships instead of only protecting individuals against state interference. 2868 It
implies that library exceptions which strengthen fundamental rights should not be
contractually set aside. In a similar vein, Xalabarder argues that the interests in education and
culture “deserve to act” as exceptions to the exclusive rights. She finds that copyright must be
balanced against other (fundamental) rights, and that “licensing alone cannot be trusted” to
determine the appropriate balance. Hence, a fair system of exceptions is in any case deemed
necessary.2869 In my view, licensing is not precluded per se; rather, the middle ground can be
reached by first establishing library privileges which act as a minimum safeguard. If libraries
want to go beyond the basic level of access permitted by such exceptions, this would require
contractual arrangements between the parties involved. But the fundamental rights rationales
justify the conclusion that it should not be possible to unilaterally override library exceptions.
In conclusion, the fundamental rights connotations which have so far surfaced in both the
discussion of the library concept and the account of the rationales for library exceptions in
copyright law provide strong input for a number of foundational and substantive principles.
These are elaborated in the concluding section, after the central themes in the historical
justifications of previous library exceptions in copyright law have been addressed.
Historical rationales in practice
As demonstrated in Chapter 3, national copyright legislators have, over the years, recognized
the need to regulate library activities in the sphere of access and preservation, leading to the
introduction of general or specific exceptions for libraries to rely on. Based on the separate
accounts of the respective approaches in the case studies, this section highlights the rationales
put forward for these exceptions in practice. This should reveal trends in the reasons for
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choosing certain solutions in the copyright laws studied. For instance, why was it previously
deemed justified to extend existing exceptions to progressing library functions, or how was
the introduction of new library exceptions substantiated? Uncovering historical motives
behind the exceptions in force enables the drawing of conclusions as to the validity of the
justifications. To the extent that the rationales remain compelling, they should be reflected in
foundational and substantive principles that meet the digital realities of library practice. The
choice for a certain treatment of libraries under copyright law is telling for their interplay, and
might therefore contribute to the underpinnings of a future library privilege.
Three main policy ‘cycles’ can be discerned in the issues that confronted the legislators of the
selected jurisdictions in the past: rising lending numbers, advancing reprography techniques
and the introduction of computerized or digital uses in the information society. To some
extent, modern copyright debates mirror these issues, though the focus now lies on the digital
aspects. As similar issues recurred in each country, this section assesses whether central
themes also arise from their respective legislators’ responses and arguments.
With regard to lending, the analysis revealed that all legislators initially followed their own
approaches to balancing right holder interests in compensation for the use of their works and
library interests to be able to lend. For instance, the US legislator valued the first sale doctrine
so much that author pleas for a public lending right did not lead to specific legislation on the
issue. Rather, as is still the case today, the principle of dissemination of works was prioritized
given its contribution to copyright’s ultimate purpose – promoting the social good. Prior
permission and payment were not required for lending in the US, and nor are they today, in
line with its free library culture.2870 By contrast, Germany and The Netherlands were among
the first countries to initiate lending arrangements in the 1960s-1970s, initiatives which were
noticed in US and EU policy circles. Central considerations for the German lending regulation
were the public interest of education, including of socially disadvantaged groups, in
combination with the increased use of authors’ works over time. Lending therefore became
conditional on a fee. Similarly, in The Netherlands, authors wanted to be remunerated for
library lending, leading to an administrative compensation fund. When the national legislator
ultimately considered lending regulation as a matter of copyright law, this coincided with the
attuning of national law to the EU’s Rental and Lending Rights Directive and the option to
turn the exclusive right into a remuneration right.
Irrespective of the impact of author lobbies, the principles underlying the legislators’ ultimate
decisions partly stem from the main copyright traditions. Though the role of both authors and
libraries in the chain of information provision was recognized in the policy discussions in
each case study, this gave different results. Due to the utilitarian orientation of US copyright
law, i.e. aiming at the greatest good for the greatest number, the first sale doctrine was upheld,
whereas the EU approach reveals both utilitarian and natural rights rationales. The EU
construction of a remuneration right, resulting in access without permission, addresses both
the interests of the public good and of authors. The German legislator intends to let the latter
share in the use of their works, focusing on author compensation. In sum, the legal pathways
towards lending in the US and the EU countries may differ, but they have a shared premise:
promoting the dissemination of information and culture. This is a premise that remains
relevant today in the digital networked environment.
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The legislative approaches to the second main topic, reprography, also centered on reaching a
balance of interests between right holders on the one hand and libraries and their users on the
other. Once more, legislative attitudes on how to achieve this balance diverged, notably with
regard to the importance attached to author payment.
As the analyses revealed, reprography became the subject of heated debate when
technological facilities came to enable the production of quick, cheap and good quality copies
on a larger scale than before. First reaching the US policy agenda in the 1920s, it became
clear that while small-scale scholarly copying by hand had been regarded as fair use, this was
no longer straightforward for reprographic copying. After decades of discussion, in which the
US legislator underlined the need to accommodate both scholarship and authors’ rights, a
court in 1973 urged the legislator to resolve the library reproduction issue. 2871 In principle, as
was argued, the potential of the new technology had to benefit all, balancing protection and
dissemination. The subsequent provision, Section 108 of the US Copyright Act of 1976,
facilitated various reproduction purposes under detailed conditions, but without a payment
requirement.
In contrast, remuneration resurfaced in European Commission communications dealing with
reprography in the 1970s. In light of developing technologies, the pivotal task before the
policymaker was to foster the spread of communication and culture while factoring in right
holders’ economic interests. Likewise, at the national level, the intensified use of copyrighted
works in libraries due to advanced copying methods led to legislative changes. The previous
practice that left private copying free of remuneration in Germany was replaced with a
payment obligation. As a result, authors were compensated and users could benefit from the
technological developments, a system that could be retained when German copyright law was
attuned to the Copyright Directive of 2001. In comparison, private copying on traditional
carriers is still free under Dutch copyright law: the legislator has deliberately set the tariff at
‘zero’ in the interest of private study in combination with the expected limited harm. Payment
is only required for the extended library copying competences provided by the Reprography
Regulation and for copying on modern carriers, given the potentially bigger impact on right
holder interests. In conclusion, it seems that the conditions of the reprography rules in force
enable libraries to fulfill their functions in the general interest, while striking a balance
between dissemination and protection, or between cultural and economic goals.
Lastly, as a result of ever advancing technological developments, the legislative focus shifted
to computerized uses of copyrighted works, ushering in the third policy cycle of the (digital)
information society. Yet, as the country analyses pointed out, the inclusion of digital library
functioning in the actual copyright exceptions is fairly recent, appearing in the course of the
1990s. Notably, this inclusion stemmed from the idea that copyright law had to be clarified in
the digital domain. At the same time, a certain demarcation was deemed necessary: while
digital preservation and consultation are allowed in US and EU copyright law respectively,
such uses were limited to the library’s premises in order to mitigate the potential impact on
right holder interests. Despite this legislative choice of delineation, which is one way to
balance the interests involved, we can still conclude that the rationale of letting users benefit
from the possibilities of new technologies, increased access opportunities and the
democratization of cultural information is deemed important in the digital domain. It
resonates both with copyright law’s goal of fostering creativity and promoting access to works
of authorship, and library objectives of offering access to a diverse information offering.
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Therefore, it is important to note that the reforms of US, EU and German copyright law that
are currently ongoing also take innovative ways of sharing and accessing content into
account. The aim of modernized library privileges is to encompass contemporary uses of
copyrighted content that fits user expectations in the digital realities.
In sum, one of the lessons that we can draw from the development of the library privilege in
the copyright laws studied is that the appropriate amendment of the library privilege is a
matter of interpretation with each change in technology, which influences the concrete
phrasing and delineation of the exceptions. This implies that the limits of permissible library
acts can be altered if the political will exists. To assess whether and where change is needed,
the next section reiterates the extent to which the findings of the comparative country analyses
already indicate existing space that can be utilized in the concluding section on foundational
and substantive principles.
3.2 Space under copyright law for the library’s evolving main characteristics
Following the historical, theoretical and practical rationales for the library privilege in
copyright law, this section builds on the evolving interpretation of the library’s characteristics
from an LIS perspective, as recapped in section 2. This dynamic perception should influence
the library concept in copyright law, which this thesis concretized with the laws of the US, the
EU, Germany and The Netherlands. Therefore, this time a copyright perspective is taken to
highlight where the copyright laws and ongoing reform examined already enable the library’s
evolving institutional organization, purpose and functions. Together with previously discussed
solutions proposed by scholars and reports, the central themes and existing possibilities
identified help shape the way forward for the principles for the library privilege, which should
underscore this space more evidently.
One of the main findings from the copyright chapter is that while the prevailing perception of
libraries as brick-and-mortar buildings is partly outdated, as libraries have become hybrids,
copyright laws are likely based on this traditional understanding to a large degree. It thus
seems inevitable that the library exceptions have to be updated in this respect in order to cover
the evolving understanding. The question then arises of how the privilege should be
modernized from an LIS perspective, when considering best practices that already provide
room in copyright law.
Institutional organization
To determine how the principles for a library privilege in copyright should ideally look, this
section surveys the possibilities for a broader interpretation of the first library characteristic of
the assessment framework, ‘institutional organization’, both in current legislation and case
law.
It should be noted that this thesis has taken ‘libraries’ as a starting point, which could be
perceived as a traditional approach. It could even be criticized for excluding innovative actors
from the scope of the privilege at the outset. In my view however, ‘libraries’ constituted a
logical point of departure for the research given their functions, reach and development,
which remain important assets in the digital networked environment. As repeatedly stressed, it
is not a limited term if understood in the sense that the focus should not be on the name
‘library’, but on an actor’s structured mode of operation, purpose and functions. Hence, what
counts is the presence of certain characteristics that underpin an actor’s functioning ‘like a
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library’, meaning like a public service, based on values and with gained authority. Possibly,
despite a different structure or name, other digital actors could under certain conditions be
regarded as established structures in society, i.e. as functional equivalents of ‘libraries’.
With regard to existing space in legislation and legislative history for the evolving
institutional organization, the analyses in the case studies demonstrated that libraries are often
not defined, but typified. This persistent feature leaves flexibility for interpretation.2872
Therefore, it is particularly useful for the future ‘library’ privilege and can be retained as part
of the principles. What would be necessary in addition, however, is acknowledgement in
copyright law that the library concept is in motion and has both a traditional and an evolving
side. What these sides entail, and their legal implications, should be specified. Accordingly,
copyright legislators should clarify and update their stated intentions so as to allow extension
of the ‘library’ notion in copyright law to the evolving understanding, i.e. the digital library
counterpart without a fixed place. This would require some legislators, such as those in the
US, to explicitly amend their prevailing interpretation beyond the focus on traditional
libraries. This way, existing terminology in copyright law can form the basis for a library
privilege fit for the digital realities.
Another possibility for building on copyright law’s current vocabulary is to extend the
interpretation of the general notions of ‘institution’ and ‘establishment’ in a similar vein. In
EU legislative history, these terms were assigned a ‘very broad meaning’. Features which
concretize their scope surface from German copyright discourse. These are connected to
library institutions’ presumed systematic ways of functioning, the expectation that they have a
certain presence and organizational structure, and their durable character. Furthermore, it has
been noted throughout the case studies that the meaning of ‘institution’ and ‘establishment’
depends on the context in which they occur. Utilizing the space left by the common concepts
of ‘institution’ and ‘establishment’, copyright legislators can, and should, make explicit that
the library privilege in copyright law encompasses broader established structures in society
today, irrespective of their appearance – so including digital.
Some examples of terminology which has been employed in copyright circles in relation to
libraries already hint at an evolving view, though this should also be reflected in actual
copyright statutes themselves. For instance, the European Commission’s ‘i2010: Digital
Libraries’ communication drew attention to libraries’ “online presence”, whereas the
European Parliament linked libraries to “online platforms”. The interpretation of ‘libraries’ in
copyright statutes should be clarified in this direction. It is noteworthy that the German
copyright reform of 2017 indeed recognizes libraries’ increased operation as digital
infrastructures, which ties in with the argument that libraries currently act in a broader,
networked environment beyond the traditionally physical. This view is also visible in US case
law. It has been recognized, in Authors Guild v. HathiTrust, that some libraries function as a
“repository” for digital copies maintained by a digital library consortium.2873 This mode of
operation constitutes a structured infrastructure beyond premises, which ties in with the
evolving side of the library’s institutional organization. Therefore, this ruling provides
inspiration for phrasing the actual library privilege in this direction.
However, along with the terminology that seems to offer an opening for the evolving library
characteristic of ‘institutional organization’, there is the obviously traditional vocabulary of
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‘premises’. This appears both in US and EU copyright law, and, by extension, in that of
Germany and The Netherlands. Though the term may admittedly comprise more than just a
single room, it still has undeniable traditional connotations. Whereas Section 108 US
Copyright Act solely speaks of premises, in the EU Copyright Directive this notion is paired
with ‘dedicated terminals’, which forms a technological in addition to a spatial restriction. As
discussed, the envisaged use under the terminal exception of the Copyright Directive was
comparable to the traditional situation. Yet, the concrete modalities of access again seem open
to interpretation. This means that copyright legislators could choose to depart from the
traditional view while still maintaining the delineation rationale. For example, where access to
closed networks is currently restricted to the library’s premises due to the terminal
requirement, deletion of this limitation to access would not necessarily diminish the closed
character of the provision if the scope of application were to be extended to remote access, if
this is for instance open to registered users only. This would bring about a shift from a double
restriction to only a technologically closed environment,2874 whereas libraries would be able
to reach a controllable circle of users in the digital domain. As a result, they could serve
remote users digitally while simultaneously preventing the privilege from becoming
boundless. This alternative is one way to balance the interests of right holders, users, libraries
and society at large. Again, however, for this interpretation to be realized, the US legislator
would need to overhaul the stated intention of only privileging libraries operating through
physical premises. In other words, this is once more a matter of choice and political will, since
the terminology in force could apply to both the traditional and the evolving end of the
spectrum of locality.
The observations that interpretations can be, or already are, subject to change can apply to
another recurring qualification of libraries as well. As an eligibility criterion, policy tends to
target ‘publicly accessible’ libraries. Apart from its fundamental meaning of low-threshold
access for all, whether the criterion can be met in a digital sense, that is, can digital libraries
be seen as ‘publicly accessible’, has been questioned. And does a registration requirement for
users foreclose this qualification? The relevance of public accessibility is further addressed in
relation to library functions below, but it can be concluded that copyright legislators can, or
even should, open up this concept in this case as well, allowing for a change in interpretation,
and issue a statement that confirms the evolving view of public accessibility. This would
ensure continued accessibility of library materials, including in the digital domain. Notably,
according to legislative history, the German legislator stressed the accessibility of library
materials for users who could not physically come to the library: libraries had to be able to
make materials accessible via document delivery. Although this still took place in an analog
fashion, it laid the foundation for electronic delivery, which will also be discussed further
below.
In addition to opening up established, ‘traditional’ concepts in copyright law, another option
to accommodate the library’s evolving institutional organization is to strengthen existing links
with library regulation. For instance, terminology from the Dutch Library Act was
incorporated in the Dutch Copyright Act. In the specific context of the exemption from
payment for lending materials transposed for the visually impaired, Article 15c(3) targets
certain ‘public library facilities’. Following the explanatory memorandum to the Library Act,
the legislator uses this term to express the view that libraries are integrated physical and
digital entities. As a result, this dual appearance can thus also be read into copyright law’s
understanding of libraries. This supports the argument that the elements from any Library Act
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should more broadly influence the scope of the library privilege in copyright law in an
enabling way. Understanding the library’s locality as part of its institutional organization as a
broader space, in order to accommodate the library’s evolving appearance, is one example.
Besides ‘premises’, the country analyses showed that copyright laws often refer to
‘collections’ in relation to libraries. The presence of a collection, either traditional or digital,
constitutes a fundamental library characteristic. Commonly, libraries are known for their
systematic, ordered, diverse, long-term, low-threshold and reliable collections, which is
acknowledged in all copyright laws studied. This feature has added value in the digital
domain. In fact, the copyright laws already recognize that new technologies significantly
impact the use of collections. This prompts the conclusion that the space offered by this
recognition should have the consequence that works in both analog and digital formats are
subject to the library privilege: libraries should be able to meaningfully make all their
materials available to users. Scholars have moreover suggested using ‘collection’ as a
demarcation criterion for the scope of the library privilege, rather than the library’s physical
surroundings. Yet the country analyses have not been able to clarify whether libraries may
connect users with copyrighted digital content beyond their own collections. Conversely, the
Dutch legislator voiced the expectation for libraries to digitize works from their collections to
make them available via the European digital library initiative. This involves the libraries’
own collections, but a broader public beyond local users. Arguably, the opposite, i.e. for
libraries to connect their ‘own’ local users to broader digital content, should then be possible
as well. Furthermore, from the fundamental character of ‘collection’ it could be inferred that
libraries should be able to at least offer guidance on where users can find works outside the
collection, i.e. where this content is available online. Another approach to widen the scope of
‘collection’ is pursued by some libraries, for instance in The Netherlands, by developing a
joint collection strategy for digital content. In this case, there is a shared digital collection
which libraries inherently make available beyond their ‘own’ holdings.
Lastly, one other indication in case law that points to space for evolving characteristics under
the heading of ‘institutional organization’ should be mentioned. In the conclusion of the
ECJ’s Advocate General in the VOB/Stichting Leenrecht-case, libraries were presented as
ancient institutions, which nevertheless have structured infrastructures for digital content. It
was further recognized that they are in fact already operating through the internet to a large
extent and developing alongside technological advances.2875 Moreover, the ruling can be read
as making the case that copyright law should accommodate this modernization of the library’s
mode of operation. Beyond case law, a privilege that allows for evolving library
characteristics could, or even should, do that as well, requiring the legislator to step in.
In sum, to do justice to the evolving features of the library’s locality, collection and
beneficiaries, their digital side should not only be recognized in drafting histories or case law,
but should be actually translated to the library privilege to offer both legal space and legal
certainty. This section has offered a number of leads in that direction, which inform the
formulation of the principles below. As the analysis now turns to the existing space for the
library’s evolving purpose, the close connection between the various library characteristics
becomes apparent. For instance, an overly limited perception of the library’s ‘institutional
organization’ in copyright law, due to a focus on the physical locality, will also result in
overly narrowly facilitated purposes and functions. These are then, for example, unable to
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extend to remote access, although this is imperative to operationalize the library’s modern
access-related mission.
Purpose
With regard to ‘purpose’, used in the assessment framework as denoting the library’s mission
and task in the sphere of (digital) preservation and access, it was observed that the four
copyright legislators recognize libraries’ disseminative purposes relating to culture, education
and long-term access. Furthermore, the legislators acknowledge that the achievement of such
purposes can benefit from technological developments. In explaining why certain exceptions
were introduced in favor of library practice, libraries have for instance also been connected to
purposes of preparing users for the information society, i.e. to familiarize them with new
technologies. Yet, the comparative analyses showed that a digital purpose is not always
generously facilitated by copyright law’s substantive provisions, and that libraries are
confronted with practical difficulties when applying the library privilege to the acts
operationalizing their digital purpose. Nevertheless, some signs in the right direction can be
derived from the comparative analysis of the previous chapter.
First of all, in line with the scholarly argument to regard the library’s mission as a delineation
criterion instead of a focus on physicality, copyright legislators could choose to express this
stance more explicitly in the library privilege. The legislative recognition of the library’s
purpose that has been signaled can then be positioned to form the demarcation of the scope of
the exceptions. As a result, the library privilege would be defined by its purpose, constituting
a kind of functional approach by allowing uses which are necessary for the effectuation of the
library mission.2876 Such an approach could be conditional on proving that the envisaged uses
indeed serve the privileged purpose, though it might be questionable how libraries’ intentions
can be demonstrated. Still, taking the library’s purpose (mission, task) as a delineation
criterion can ensure a balancing exercise that is informed by a public purpose motive.
The foregoing observations are related to the connection in copyright law between the
library’s purpose and normative values, including equality, diversity, reliability and
accessibility. The library’s public service purpose provides democratic and cultural value
beyond market considerations. This added value can constitute a justification for validating
libraries as alternative infrastructures for access to digital content that deserve a privileged
position under copyright law even if licenses are available. As a consequence, copyright
legislators can rely on this reasoning to justify digital privileges. This can be underpinned by a
fundamental rights perspective, which centers on copyright exceptions’ contribution to
cultural participation, inclusion and access to works.
Furthermore, copyright legislators can follow the stance of the European Parliament, which
expressed in 2015 that copyright should allow libraries to fulfill their purposes in an effective
and up-to-date manner. In specific contexts, the public task has already proved to be the crux
for creating space under copyright law for evolving library purposes, such as in the orphan
works regulation of the EU and Member States. The permitted uses under the Orphan Works
Directive, which include digitization and online dissemination, are conditional on their
contribution to the (digital) public interest mission.
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Beyond specific contexts, another legal opening can be inferred from the general efforts of the
German copyright reform of 2017, which seeks to accommodate digital uses which contribute
to education, science and long-term accessibility, i.e. this also applies to the library’s purpose
in these areas. A selection of promising avenues in the German library exceptions is discussed
with regard to the library’s concrete functions in the next section.
In addition, copyright legislators can again take account of library legislation. Whereas the
Dutch copyright legislator incorporated a term from the Library Act, the German legislator
has taken precisely the opposite approach: following the copyright reform, the German
National Library Act addresses the copyright consequences for the national library’s task. As
a result, certain digital uses concerning media works in intangible form are explicitly allowed
to fulfill this task. The argument can therefore be made that if legislators have recognized a
digital public task for libraries in their Library Acts, this should also lead to an enabling
library privilege in copyright law to support this task, since the task will often involve
copyrighted content.
Apart from legislative possibilities, a line of facilitative case law for libraries’ purpose in both
the US and at the EU level warrants mention. In short, US and EU judges seem to take the
view that libraries should be able to effectuate exceptions in the digital networked
environment which concern certain parts of their purpose, such as cultural goals and the
advancement of knowledge, including digitally, in order to realize that purpose. Though this
legal space for the library’s evolving purpose is promising, it remains to be seen to what
extent the respective copyright legislators have already allowed for the digital functions
operationalizing the purpose. This is the topic of the next section.
Functions
Centering on the third part of the assessment framework, this section succinctly discusses
potential avenues worth pursuing further that could enable libraries to fulfill their preservation
and access functions in the digital domain, under an enabling copyright law. An obvious
challenge for copyright legislators is to find the appropriate balance between author and user
interests amidst the increased possibilities for the digital dissemination of copyrighted
content. From a library perspective, difficulties stem from limited and unclear exceptions.
One overarching solution is important for all library functions, and that is to pursue the library
privilege as a minimum safeguard for all interests involved, i.e. of right holders, libraries and
users alike. For the library’s functions specifically, this approach can be concretized with the
concept of functional equivalence. This means that a dynamic or evolving interpretation of
legal provisions, which takes account of technological progress, will trump outdated legal
rules and create statutory space for the modern performance of library functions if these are
equivalent to traditionally regulated functions from an objective perspective. What counts,
therefore, are the rationales of the function in question, such as its contribution to the
advancement of knowledge. As the concept of functional equivalence has been highlighted in
various places as a useful concept in the comparative analysis, this section explains how it can
apply for each function, i.e. preservation and the three manifestations of access (consultation,
copying and lending), in order to enable the evolving exercise of library functions.
A potential point of criticism is whether it makes sense to equate the evolving execution of
the functions to the traditional ones in the context of the current digital opportunities that are
at the disposal of libraries. Another issue is whether functional equivalence can actually
address the problems libraries face. For instance, it sidesteps questions preceding the
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applicability of the library privilege, such as the access versus ownership dilemma and the
need to acquire works on fair conditions.2877 Furthermore, delineating the library privilege
using traditional conditions, such as limiting the number of users who can have simultaneous
access and requiring payment, could lead to criticisms of artificial scarcity and concerns
regarding pay per view uses. In my view, a balance must be found between the possibilities
and concerns. In that respect, exploring functional equivalence as part of a minimum
safeguard approach can still provide interesting results.
First, as to the preservation function, the previously identified difficulties with the exceptions
in force can be summarized as: limited or unspecified criteria, uncertainty as to when copies
may be made, and uncertainty as to whether format-shifting is allowed. The comparative
analysis provides various starting points for the way forward for this function, i.e. to establish
a minimum safeguard exception for preservation.
Various existing approaches provide inspiration for ensuring library preservation practices.
For example, the choice of the Dutch legislator to prefer a statutory exception over licenses
can be followed. Another option is to introduce flexibility into the preservation exception,
along the lines of EU and German reform efforts. These proposals clarify that libraries may
make copies to the extent necessary, at any point, and in any format or medium; or at least
more than once and with technically caused changes, respectively. As the German legislator
clarified, digital works are often licensed, but it should be possible to include such works in
preservation efforts as well. In the US, allowing libraries to also preserve new forms of
cultural heritage, such as web materials, has been suggested, provided that it involves publicly
disseminated content. These approaches are useful for accommodating a digital preservation
function as they acknowledge that, irrespective of the number of copies or formats technically
required, the end result is what counts – to meaningfully preserve a consultable copy of a
work, as used to be the case with analog materials as well.
As to the conditions to achieve a minimum safeguard for all interests, including those of right
holders, the layered approach to payment in the German copyright reform is worth
mentioning. As remuneration is only required for access to preservation copies and not for the
actual preservation, this ties in with the minimum safeguard argument. For off-premises
access to preservation copies, in order to meet user expectations, various scenarios for
conditioned access have been put forward in US copyright discourse. One option suggests
application of the functional equivalence concept as a solution. However, in this case this
does not concern equivalence between the traditional or evolving character of one function,
i.e. the preservation function, but between different manifestations of the access function, i.e.
consultation and lending, for access to digital preservation copies. The US Copyright Office
proposed allowing users access to digital copies not held in physical formats for a limited time
by a single user at a time, conditional on digital security measures. This is reminiscent of the
‘one copy one user’ model for e-lending, which will be reiterated below.
With regard to the second function, consultation, the comparative research showed that not
all of the copyright laws studied contain a specific exception. The exceptions that are in force
can be found in the EU Copyright Directive and the Member State implementations. A
number of issues surrounding the exception for consultation via terminals were identified.
Besides its optional character, which could be countered by declaring the exception
mandatory, the increasing interdependence of exceptions in the EU acquis was noted, which
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might impact its effectiveness. For instance, if legislators implement the terminal exception,
but not the exception for specific acts of reproduction, the argument for an ancillary
digitization right for libraries will not hold. Despite the opening for digitization, the scope of
the exception for consultation via terminals has otherwise been regarded as narrow, given its
confinement to the library’s premises. This issue could be tackled in conjunction with the
proposal for accommodation of the evolving side of the library’s institutional organization in
copyright law. In line with the rationale of the current exception, to ensure the use of a work
in a controllable environment, which is neither restricted to the premises, nor to dedicated
terminals, copyright legislators can facilitate consultation via a closed network that is
remotely accessible for registered users.
The effectiveness of the exception is further contingent on the relationship with contracts. A
preliminary ruling of the ECJ has clarified that, for terminal access, contracts must de facto
have been concluded. Consequently, this interpretation means that in the case of offers of such
contracts, libraries may refuse and decide to digitize works themselves, provided that print
copies exist. According to German copyright reform, this precedence of the exception over
licenses does not apply to contracts that deal exclusively with the making available of content
at terminals. In my view, it should still not be possible for contracts to be able to set aside the
exception unilaterally. For a toned-down approach to facilitating consultation, inspiration can
be taken from the EU DSM directive proposal: copyright legislators can establish a statutory
obligation that licenses regarding consultation should be concluded on fair terms, as an
alternative minimum safeguard.
Outside the EU context, in US case law, libraries’ offering of a full-text search database has
been regarded as the modern equivalent of consulting works, i.e. via digital word searches
instead of browsing paper pages. A central consideration of the Second Circuit Court in the
HathiTrust-case for deeming such use ‘fair’ was that the effectiveness of the library’s
evolving purpose in fostering equality and participation should be ensured.2878 By applying a
variant of functional equivalence, the argument is made that libraries must be able to keep
performing the same functions, albeit in the digital domain, whereas a finding of fair use often
requires that the function or purpose of the use itself differs from the author’s original
purpose.
Lastly, a further implication of functional equivalence in the consultation context is that the
rationale for the consultation is for users to get acquainted with the content of a work without
the need to obtain an exemplar of the work, similar to lending as described below. This
applies irrespective of the format, so to both analog and digital consultation. This observation
points to overlap between various modalities of access, be it lending, consultation or the
options for digitally offering user copies, the last of which is discussed next. Therefore, it has
been suggested that copyright solutions should focus on regulating the different uses by
certain categories of users, such as libraries, or certain objectives, such as access to culture
and knowledge, rather than an ‘exception by exception’ reasoning. In this view, “the space of
non-infringing uses could be defined by their objective and some general conditions,
including a more open requirement that the use does not exceed what is necessary for its
objective”.2879 Again, this thesis’ argument for more attention for effectiveness of exceptions
and functional equivalence, and the resulting development of principles under the headings of

2878

United States Court of Appeals for the Second Circuit 10 June 2014, 755 F.3d 87 (Authors Guild v.
HathiTrust), p. 29.
2879
Cf. Triaille e.a. 2013, p. 403.

~ 464 ~

Chapter 5 – Summary, conclusions and recommendations
‘foundational’ and ‘substantive’ (sub divided into institutional organization, purpose and
functions) offers a step in this direction.
The third function, lending, has already explicitly been subject to a functional equivalence
ruling by the European Court of Justice and its AG in the VOB/Stichting Leenrecht-case. In
their view, the objective rationale is to ensure that users can get acquainted with copyrighted
content without the need to acquire a work themselves, despite the differences in format
between paper and digital books. This should be reflected in the legal regime for lending the
respective types of books. Therefore, the effectiveness of a library function and the objectives
of copyright exceptions should, under certain conditions, be guaranteed against the
background of technological developments, hence irrespective of the concrete appearance, i.e.
analog or digital. What we can learn from their reasoning is that the prevailing interpretation
of library exceptions can change so as to encompass the evolving counterpart of the regulated
functions, in this case e-lending, provided that the performance has ‘similar characteristics’ to
the traditional function. In this case, the ‘one copy one user’ model is regarded as having
similar characteristics to ‘traditional’ lending, both having inherent limitations. An advantage
of this reasoning is that author remuneration is guaranteed, as is the public interest of access
to science and culture, which contributes to the balance of interests and the minimum
safeguard idea. Difficulties remain, however, due to the optional character of the derogation
provision in the EU Rental and Lending Rights Directive on which the reasoning hinges, the
fact that licenses still need to be concluded, and the question of how existing practice can be
reconciled with the ruling. A statutory obligation to conclude licenses on reasonable terms
could mitigate this concern. Moreover, the dynamic interpretation of the lending regime can
foster dialog between the stakeholders and provide inspiration for interpreting and
accommodating evolving library functioning beyond the lending context as well.
The AG in this case further suggested a combined reading of exceptions to counter the
argument that e-lending would not be possible because of the additional copies inherent in the
process. He argued that e-lending would be allowed under the derogation from the exclusive
lending right when combined with the exception for specific acts of reproduction. In contrast,
the possibility of digital lending was rejected in the US due to the fact that it involves digital
copies. The reasoning of the AG contributes to ensuring the effectiveness of the derogation
possibility in the digital domain.
With regard to the fourth function, copying, a distinction should be made between the
manufacturing and the dissemination of copies by libraries on user request. Whereas Dutch
copyright law prohibits copying on modern carriers to order, German copyright law has long
since sought space for document delivery, including digitally. Again, therefore, the main
difficulty lies in statutorily accommodating remote, digital user access. The recently amended
German legislation initially suggested a minimum safeguard approach. In a layered fashion,
the German document delivery provision of Article 53a German Copyright Act stated that
document delivery in electronic form ‘other’ than fax was a publishers’ prerogative. That is,
libraries could transmit copies in other electronic forms insofar as this would functionally
replace the individual transmission in physical form, and provided that publishers did not
have their own apparent digital document delivery service on reasonable terms. This
construction seemed to imply a minimum safeguard for all interests: users would be able to
obtain digital copies either way, whereas libraries could in any event deliver copies by post
and fax. And in the case of digital delivery, right holders would have a remuneration claim.
With the German copyright reform, the document delivery exception has been formulated in a
technology-neutral fashion and the publishers’ primacy has been deleted. This provides more
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space for libraries to act, although the permitted amount of copying has been bound to a
quantitative criterion – up to ten percent of published works – which provides certainty, yet
limited flexibility. These conditions are characteristic of the trade-off that often has to be
made in copyright exceptions.
However, another quantitative criterion in copyright law should be rethought in light of the
practical difficulties that it poses for libraries’ digital copying activities, namely the single
copy limit in parts of Section 108 US Copyright Act. This limit showcases a discrepancy
between law and practice. Therefore, the Section 108 Study Group has suggested replacing it
with the flexible standard of the number of copies ‘reasonably necessary’ for the purpose,
which is better suited to the nature of digital materials, subject to appropriate protection
measures to control the further distribution of the copies. The Copyright Office endorsed this
suggestion in 2017, envisaging permitting libraries to make as many temporary or incidental
copies of an article as necessary to yield a single copy for a requesting user. The Copyright
Office’s proposal to display works temporarily to registered users presents another possibility
for digital user access. The library functions of consultation, lending and copying seem to
converge here, though it is not clear whether users may make copies from the works that are
made available. This is probably not the case, given their temporary character.
Other proposals to allow for digital user copies draw on the relationship between statutory
exceptions and fair use in US copyright law. Scholars have argued that reading Sections 107
and 108 of the US Copyright Act together would already support the permissibility of certain
copying activities that just fall outside the scope of Section 108.2880 The argument that a fair
use analysis should then be informed by the library exception applies where there is the same
purpose and character as regulated copying, for instance private study or research, irrespective
of the format involved. This US variant of the previously mentioned attention at the EU level
for a joint reading of copyright exceptions seems to underline the potential of functional
equivalence for the future library privilege.
Yet other input for the argument for a future minimum safeguard or functional equivalence
approach to copying can be based on the increased use of users’ own advancing copying
equipment. Libraries do not need to prohibit such practices, which replace copying by hand,
provided that they take measures to prevent unauthorized copying. So far, such measures have
taken the form of notices. Similarly, printing and downloading by users could be seen as
functionally equivalent to copying by hand. However, since their impact is different, this
should be weighed in the balance of interests, for instance regarding compensation.
Following this function-based discussion, this section concludes with a number of
overarching observations.
First, to take advantage of both flexible and detailed exceptions as present in US and EU
copyright law respectively, the two approaches could be combined. As, for instance,
envisaged by the drafters of the Wittem Code mentioned earlier, providing an exception for
one type of use, for instance for social, political and cultural objectives, could extend to uses
similar to those listed.2881 Such a combination constitutes a minimum safeguard by also
encompassing similar yet unforeseen uses, while balancing legal certainty and flexibility. It
further endorses functional equivalence, since extension would be conditional on the
2880
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comparability of another use to the privileged uses, whereas it does not distinguish between
analog and digital uses.
Second, the manifestations of access in the library context discussed so far represent
gradations on the scale from on-site to online access. Copyright’s specific approach to these
gradations can inform guidelines on how to operationalize the principle of a basic level of
‘free’ digital user access to copyrighted content via libraries. This principle resonates with the
idea mentioned previously of the library privilege as a minimum safeguard, which the
concluding section elaborates with foundational and substantive principles.
Third, since the focus of a future library privilege should be on ensuring the objective of each
library function, recurring conditions in the library exceptions, such as the library’s publicly
accessible and non-commercial character, can be dealt with in a tailor-made way. That is,
public accessibility would for instance only be required insofar as the library’s access function
is involved, in order to render it effective. Consequently, libraries that want to digitally
preserve collections would not necessarily have to be publicly accessible, unless they wanted
to make their digitized holdings available. Another persistent condition is non-commerciality.
In a fair use reasoning under US copyright law, this is only one factor to be considered,
meaning that it is not an absolute criterion. The lesson to take away from this approach is that
an activity’s contribution to public interest purposes is valued. From an EU perspective, an
actor’s public service motive is important as well. Taken together, what counts is that the
privileged activity pursues a public interest purpose, not the otherwise commercial purpose of
the actor. As long as library activities do not act as a substitute for the purchase of works, and
as long as commercial actors are not granted control over digital copies, partnerships between
libraries and private actors such as those already allowed under the EU orphan works
regulation should be possible more broadly.
Lastly, the fundamental rights implications stemming from library functioning have
repeatedly been stressed, and should therefore play a role in articulating the future principles
for the library privilege in copyright law. Indeed, to concretize their implications in the
context of library exceptions, the statement of United Nations Special Rapporteur in the Field
of Cultural Rights Shaheed on copyright exceptions, in her report on ‘Copyright policy and
the right to science and culture’ warrants mention. She asserts that “[s]tates have a positive
obligation to provide for a robust and flexible system of copyright exceptions and limitations
to honour their fundamental rights obligations”.2882 She also indicates that exceptions that
“promote creative freedom and cultural participation” must be “consistent with the right to
protection of authorship”, underlining the “dual aspects” visible in, among others, Article 15
ICESCR.2883 Since her report positions both libraries as contributors to long-term
accessibility, and copyright exceptions as vital for the right to science and culture,2884 it seems
that the library privilege is a pre-eminent tool to achieve these objectives. As Shaheed
concludes, WIPO is a potentially suitable forum to develop library exceptions, and one in
which the members should support international instruments on the topic.2885 Along these
lines, Firth and Pereira note that a fundamental rights approach to copyright policy “invokes
principles of free expression, cultural diversity, the right to information, the right to education,
and the nascent right of development”. In these principles, they read support for arguments
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“for more and wider copyright exceptions and limitations”.2886 With regard to library
exceptions then, these principles support the foundational principles of desirability and
functioning as a minimum safeguard to ensure a balance of interests. These foundational
principles inform the substantive principles. The two types are typified from a copyright
perspective next.
3.3 Conclusion
This thesis has set out to better attune the rationales and goals of copyright law’s library
privilege to the library’s evolving characteristics. Therefore, this concluding section adopts a
normative perspective and connects the status quo of the four copyright laws with how they
should actually reflect these characteristics. Though uncertainty arises from the potential
impact of digital library practice on right holder positions, this thesis envisages a balanced
copyright law which accommodates the various interests in either right holder protection or
public access to knowledge and the promotion of culture, education and democratic values. In
scholarly literature, it has been argued that “[a]t this level of generality, agreement is easy to
reach” and that “[d]isagreements tend to arise over how to implement these goals in statutory
language and actual practice”.2887 Though not proposing statutory provisions as such, this
thesis aims to make a contribution by concretizing the principles underlying these goals.
Building on the summary and conclusions drawn from Chapter 3 on copyright law’s
theoretical underpinnings, historical responses to library functioning and current reflection of
the library’s main characteristics in copyright law, this section complements the
recommendations on the library privilege’s foundational and substantive principles developed
in section 2. This time, they are outlined from a copyright perspective. They are informed by
existing space and solutions that surfaced from the comparative analysis in Chapter 4.
A. Foundational principles
Based on the rationales for a library privilege from a copyright perspective, a number of the
previous LIS-inspired principles are reiterated and complemented by further principles for a
privilege that is fit for the digital environment.
First, in line with the minimum safeguard argument, the library privilege should safeguard
certain principles. For instance:

2886
2887

-

Desirability: a library privilege is justified given the contribution of libraries to
advancement in the sphere of culture, education and long-term access, which are in
fact goals shared with copyright law. The library privilege should acknowledge this
contribution by ensuring that libraries can at least act to some extent in the digital
networked environment, in order to effectuate copyright law’s goals to promote the
advancement of knowledge in new ways.

-

Effectiveness: a library privilege should guarantee the effectiveness of the privileged
library purpose and functions, as well as of the exception to that end. This requires a
dynamic interpretation that should take account of technological progress in library
practice and means of sharing and accessing content. Inspiration can be taken from the
lines of reasoning in this direction that already surface in case law at both the US and
EU levels.

Firth & Pereira 2016, p. 54.
Samuelson e.a. 2010, p. 1176.
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-

Equity: a privilege should take account of and balance the interests involved in a fair
way, while stakeholders should respect each other’s interests as well. As shown in the
case studies, a balance of interests has historically been a central consideration in
introducing new exceptions. It is still a valid rationale, yet the manner in which the
balance is struck is a matter of interpretation. Right holders can, for instance, be
granted a remuneration claim to achieve this balance, as has been an important factor
in German copyright law. In any case, as just indicated, an interpretation that draws on
the purpose of the privilege is preferred, as opposed to rigid wording, in order to
encompass developments in the digital networked environment.

-

Legal certainty and clarity v. flexibility: an evolving privilege should find the
optimal trade-off between the conditions provided and space left for unforeseen uses.
For legal certainty considerations, a privilege is preferred over licenses, though a
toned-down option which has surfaced in the analyses is to alternatively provide for a
statutory obligation for right holders to conclude licenses with libraries on fair terms.
With regard to the combination of a detailed privilege and flexibility, inspiration can
be drawn from the proposed European Copyright Code of the Wittem Group. As
indicated, listed library uses would be given normative effect, hence extend to similar,
yet unforeseen, uses. This is one manifestation of functional equivalence, which is
further addressed below in relation to the principles for library functions.

In addition, the assessment of the rationales for a library privilege in theory and in the existing
copyright laws, in conjunction with the minimum safeguard approach, gives rise to two
additional principles:
-

Mandatory: consensus exists among copyright scholars that exceptions with a
fundamental rights rationale should be mandatory. This thesis has argued that the
library privilege supports users’ fundamental rights, notably freedom of expression,
cultural participation and education. Therefore, from a copyright perspective too, the
library privilege should have a mandatory character, in the first instance at the EU
level, which then steers the discussions on an internationally binding exception.
Alternatively, a two-tiered approach that combines 1) a statutory with 2) a licensing
solution can be envisaged: a toned-down statutory provision can provide that licenses
for digital library uses of copyrighted works should be concluded on fair terms, so as
to enable libraries to act to a certain degree in the online environment.

-

Non-overridable: given the trade-off between legal certainty and flexibility, one way
to ensure digital library functioning in light of the fundamental rights implications just
referred to, is the condition that a library privilege should not be unilaterally
overridable. That is, in line with ECJ case law on this point, a mere offer by a
publisher for a license concerning a given digital use should not be enough and
libraries should be able to refuse. Naturally, libraries can only do so insofar as they
have other options beyond the publisher offer to effectuate the use in question. For
instance, regarding digital consultation, libraries can choose to digitize a print work
themselves rather than conclude a license. For born-digital works, however, this
option does not exist. Therefore, as just observed, licensing terms should in that case
be reasonable.

Further conditions for the envisioned library privilege follow as part of the substantive
principles below.
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B. Substantive principles
Once again, the substantive principles for a library privilege should strengthen or realize the
proposed foundational principles, such as the overarching minimum safeguard approach and
attention for effectiveness of the exception. A proper balance should be reached between legal
certainty and flexibility. Therefore, principles should be established that remain relevant in
the digital networked environment and for unforeseen developments in the information
provision via libraries that are undoubtedly on the horizon. Implications for each library
characteristic are addressed next. However, the interrelatedness of the characteristics will at
times be clearly visible.
-

For ‘institutional organization’:

As observed in the case studies, ‘libraries’ as such are often not defined in copyright law.
Section 2.3 has already explained that this absence of a definition specifically offers
flexibility and can therefore be retained in a future library privilege.
From a copyright perspective, an additional observation stems from the recently introduced
‘legal definition’ of libraries in the German copyright reform: libraries are defined by their
publicly accessible and non-commercial character. According to scholars, the definition is not
purely legal, but informed by a library perspective. This observation can be taken a step
further: terminology from library legislation should be incorporated in copyright law. This
should ensure that the privilege encompasses the evolving library notion. An example is
provided in the Dutch case study: one library exception of the Dutch Copyright Act targets
certain ‘public library facilities’, which, according to the explanatory memorandum to the
Dutch Library Act, connotes integrated physical and digital libraries. This dual interpretation
should not only clarify the beneficiaries of the exception in question, but have broader
application for the future library privilege. To this end, the connections between library
legislation and copyright law should be strengthened.
With regard to other qualifications of libraries in copyright law, existing terminology should
be expanded to cover the library’s evolving institutional organization. For instance, the most
obvious example of a term in need of a modern interpretation is ‘premises’. As this notion is
present in all of the copyright laws studied, the legislators should introduce a change to the
prevailing, traditional understanding that is confined to the physical premises. It is a clear
example that it is a matter of choice to encompass broader premises in the sense of virtual
premises. The library privilege should accordingly reflect that the concept of ‘premises’ is in
motion and no longer denotes only the library’s physical surroundings, but also a digital
environment.
Since the rationale of the prior traditional focus on physical walls as a delineation is still
legitimate, a criterion should be found that better suits the digital realities, for instance
offering access to an identifiable or controllable circle of users via the library’s closed
networked infrastructure. The scope of application then stems from privileging a secure
environment for members. As such, in view of balancing all interests, a layered model of
online access could be envisaged in which copyrighted content is only made available to
registered users, whereas non-registered users would be able to access non-copyrighted
materials.
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In addition, libraries were repeatedly called ‘institutions’ in the country analyses, which was
already perceived as a broad notion, and should therefore be widened further. That is,
copyright legislators should elucidate that the notion covers broader established structures in
society, irrespective of their appearance – so including digital. ‘Publicly accessible’, another
term that the copyright laws commonly associate with libraries, should also explicitly be
given a broader meaning: accessibility can also be achieved digitally. Apart from this,
whether public accessibility should be an eligibility criterion depends on the library’s purpose
and the operationalizing functions in question, as elaborated below.
-

For ‘purpose’:

The main contribution of a library privilege for the library’s disseminative purposes
related to culture, education and long-term access, should be to guarantee its effectiveness.
The library’s digital purpose, be it a public service mission or public task, should not only
be valued in legislative history, but be given concrete legal space via the actual library
privilege. As such, ‘purpose’ should constitute a delineation criterion for the privilege’s
scope beneficial to the shift beyond physicality. The privilege should therefore cover the
uses that are necessary to fulfill the purpose in question.
Accordingly, a privilege should continue to promote the purpose of dissemination of
information, culture and education, including in an evolving sense – namely digitally, which
should follow from the scope of the exception itself and not only from recognition in
legislative history. Copyright legislators should thus undertake action in this direction, since
these are goals shared with copyright law. Currently most space in this regard has been
created by facilitative court rulings.
The aim of a privilege should be to ensure the maintenance of an alternative infrastructure for
public information provision, independent from political and commercial influences. In
conjunction with how a broadened institutional organization has been envisioned, this should
result in a low-threshold, inclusive, systematic infrastructure, including digitally and
remotely. Whether non-commerciality should be an eligibility criterion depends on the
context, which is discussed with regard to the operationalizing functions below.
Lastly, a connection should again be made with library regulation. If the library’s task
regarding (digital) preservation and access is recognized in a Library Act, legislators should
accordingly provide space in copyright law as well. This happened, for instance, with the
German copyright reform of 2017 in conjunction with the German National Library Act,
which came to clarify that certain digital uses of copyrighted content in the fulfilment of the
task were allowed. Hence, the privilege should provide an enabling copyright regime for the
evolving library purpose.
-

For ‘functions’:

With regard to the functions operationalizing the library’s purpose, i.e. preservation and
various forms of access, the principles can inform different scenarios to allow copyright
law to encompass digital functions. The scenarios represent gradations on a scale from
more to less far-reaching: adopting entirely new exceptions; changing the conditions for
the privilege in force; or changing the interpretation of central concepts of the privilege.
The last happened recently, for instance, with the traditional notion of ‘lending’, which
was extended to ‘e-lending’.

~ 471 ~

Chapter 5 – Summary, conclusions and recommendations
A preliminary observation is that, despite the focus on digital functions, the library’s physical
operations should remain possible, for instance its function as a meeting place. Though library
functioning in the analog world is less likely to raise copyright issues, the analog and digital
dimensions have been found to converge, for instance regarding the on-site consultation of
digital materials, which should be possible. Moreover, although it has been argued that the
emphasis on buildings and premises is no longer sufficient, this does not mean that the social
and cultural function of libraries as meeting places has completely lost significance. On the
contrary, the library building is still a place where people come together to study, debate or
follow courses in media literacy. In this sense, libraries contribute to mitigating pressures in
(the information) society, such as the digital divide.
In addition, the library privilege should facilitate the digital component of library functioning,
including the thorny issue of online access, ranging from temporary access via e-lending and
the digital delivery of copies on user request, to the most far-reaching forms of remote
consultation. The basic level of free digital access envisioned previously in Chapter 5 should
therefore become part of the library privilege. It should be noted that, in this view, the
functions and their legal treatment converge, leading to functional equivalence between the
different manifestations of digital access. For instance, if digital copies are made available to
one user at a time, and for a limited time, this not only alludes to consultation, but also to the
e-lending models which the ECJ recently endorsed, and to delivering copies on user request,
for instance via a secure link to that user. This could be an argument for a combined reading
of exceptions.
The digital aspect of the library’s access and preservation functions should be clear from the
wording of the provisions themselves and not only from legislative history – so either the
digital dimension should be explicitly named, or, if a media-neutral phrasing is preferred in
view of the future-proof character of the provision, it should be clear that the digital aspect is
understood to be part of that phrasing.
Further features for a privilege regarding the functions should help accomplish the
overarching minimum safeguard argument. For instance, as a principal condition, an adequate
level of right holder protection must be weighed against digital access options. One
consequence is that legal access may only be provided to materials that have been lawfully
published or stem from a lawful source, as is underlined in recent ECJ rulings. Another way
to include right holder interests in the assessment of the proper scope for a privilege concerns
the users who may be served. In conjunction with what has been discussed under the
envisioned evolving ‘institutional organization’, a privilege could be limited to libraries
serving registered users only, constituting a controlled circle of users in the digital networked
environment.
More concretely, an option surfacing in the analysis to encompass the digital side of functions
that have traditionally been privileged is functional equivalence, in conjunction with a
dynamic or evolving interpretation of the privilege. This should realize the rationales of
library exceptions in the sphere of letting users get acquainted with a variety of copyrighted
content, currently including digital materials. The implications for each function should be
briefly assessed. A preliminary difficulty should moreover be resolved as well: in order to
effectuate privileged uses, libraries should first be able to acquire digital content on
reasonable terms.
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-

Preservation: a preservation privilege should be preferred over licenses. This should
provide the required legal certainty for libraries, yet also be flexible to accommodate
the acts inherent in digital preservation. Examples stemming from recent copyright
reform are to allow the number and format of copies as reasonably necessary and
whenever this is deemed required. In other words, what should count is the end result
of a preservation copy, not the process of preservation.

-

Consultation: browsing online databases is a modern equivalent of traditional
consultation. A privilege should cover both the preceding digitization and the actual
digital consultation, including remotely via secure networks. In a toned-down reading
of a statutory solution for online consultation, licenses to that end should be statutorily
available, conditional on reasonable terms. Again, such licenses should not be able to
unilaterally deny libraries reliance on the exception.

-

Lending: a lending privilege should enable certain e-lending models, notably those
with similar characteristics to traditional lending, as recently elaborated in ECJ case
law. This would ensure that at least a certain degree of digital lending can benefit from
a statutory privilege, though a question to consider is how this should be attuned to
existing practice, where a variety of licensing models are already applied. If libraries
want to go beyond the privileged e-lending model, licenses would be needed, which
should be subject to reasonable conditions.

-

Copying: although the copyright laws in force commonly distinguish between the
making and the disseminating of a digital copy on user request, both acts should be
possible to effectuate a copying privilege. As a baseline, libraries should be able to
meaningfully offer one copy to users, irrespective of whether multiple copies must be
made in that process. An issue which further deserves attention is when libraries may
act, as illustrated by the former German document delivery regulation: libraries could
only provide digital document delivery services if publishers did not offer such
services themselves or not in an apparent and fair manner. From a user perspective, the
function was thus at least performed. This construction made an undesirable
distinction between formats, which has been deleted with the 2017 copyright reform,
but its layered principle is interesting. From a library perspective, a minimum
safeguard would be to enable them to rely on a statutory privilege for copying on user
request at least to some extent. The former German option would be more
proportionate towards right holder interests; the option to have libraries perform such
services values the existence of an alternative infrastructure for the provision of digital
access in addition to commercial offerings.

Apart from the potential of functional equivalence, a number of other criteria surfacing from
the library privileges in force have been referred to earlier in this section: public accessibility,
non-commerciality and right holder remuneration. As the value of such criteria depends on
the context, a tailor-made approach is proposed, which is in line with the minimum safeguard
reasoning advanced so far. That is, whether or not these criteria are imposed should depend on
whether they contribute to both the objective of the exception in question, and to the purpose
underlying the privileged function. This could be explained as follows:
-

Public accessibility: this criterion should be imposed with regard to access-related
functions especially, since accessibility is an inherent value to effectuate this function,
and a rationale for a privilege in this regard. A contrario, if a privilege concerns
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preservation, it may be invoked by actors who are not publicly accessible, but then
these actors may not rely on privileges for access.
-

Non-commerciality: this criterion often recurred in the detailed library privileges in
the countries studied, whereas it is only one factor to be considered in a US fair use
assessment. As a middle ground, to ensure digital library functioning even where the
capacity may be lacking, the EU orphan works regulation offers inspiration. As long
as a public service mission or purpose is served, libraries may collaborate with private
parties, provided that this is not for commercial gain and that the commercial party
does not acquire control over the use of the works. Such public-private partnerships
would meet the concern that libraries do not have the resources for digitization
projects. Right holder interests should be taken into account. This approach should
have broader application outside the orphan works context as well.

-

Remunerated versus uncompensated uses: this thesis argues in favor of a basic level
of free digital access for users as part of the minimum safeguard approach, while
striving to realize copyright law’s overarching goal to protect authors so as to create
an incentive for future cultural production. Admittedly, there are also contexts where
the creation of new works does not depend on remuneration, for instance in the case of
scholarly contributions. Furthermore, ‘free’ refers to the relationship between users
and libraries, meaning that libraries will in some cases have to pay for the uses made
in relation to right holders. A layered approach could be envisaged, in line with the
German position: preservation activities are not conditional on payment, whereas
(subsequent) access requires remuneration. Following the EU lending rules, some
institutions could, in addition, be exempted from remuneration obligations, such as
educational establishments.

The broad lines that are derived from the separate library and copyright analyses, as well as
from their interplay, form the basis for the foundational and substantive principles outlined in
this chapter. They should contribute to developing balanced principles for the future library
privilege in copyright law.
4. Outlook: ‘libratory’ copyright law
This thesis has been on a quest for a ‘libratory’ copyright law, which strives for an
equilibrium in the evolving copyright-library realm. It should flexibly reconcile and balance
right holder interests in protection and compensation; library and user interests of access to
information on equitable terms; and the interest of society at large in effectuating fundamental
rights pertaining to freedom of expression, education and cultural participation. The delicate
character of this reconciliation of interests can be summarized as a reflection of the inherent
tension in copyright law between protection and access. The need for balance also finds
expression in other issues, such as the legal regulation of traditional vis-à-vis evolving library
practice; legal certainty versus flexibility; and the relation between a basic level of free digital
access for users and compensated uses. As a result, the debates on a future library privilege
can be traced back to linguistic, interpretative and conceptual challenges.
In addressing these challenges, a number of observations and assumptions have run through
the entire thesis as central themes. Fundamental rights of freedom of expression, cultural
participation and education were considered to color both copyright law and library
functioning. The thesis further typified copyright law as a catalyst for thinking about the
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future role of libraries, conceptualizing from a focused, legal perspective the broader issue of
their legitimacy that also surfaces in LIS. In a way, therefore, the interplay between these
fields works in two ways, as they are measured against each other. Relatedly, a shared goals
argument was advanced, meaning that the purpose of both copyright law and libraries were
connected to the organization and dissemination of information. Taking these observations
together, the case can be made that copyright law should in some way facilitate the library’s
task in that regard. This is all the more necessary since the analyses of four copyright laws
found that the library privileges in force are outdated and do not sufficiently meet the digital
library realities.
As a way forward in the discussions on the library privilege in the digital networked
environment, this thesis thus paired an LIS perspective with a legal perspective. Based on LIS
research, the thesis set forth an assessment framework for the copyright analyses. It contains
the three main library characteristics on the traditional-evolving spectrum: ‘institutional
organization’, ‘purpose’ and ‘functions’. The aim was to incorporate LIS language and
narrative into the copyright analysis. Consequently, the thesis maintains that the library
privilege in copyright law should reflect the evolving perception of libraries as manifested in
LIS, and not hold on to common or traditional views for the sake of convenience, out of sheer
habit or due to ignorance. In other words, to overcome the gap between the ‘real’ reality and
the ‘legal’ reality in the copyright-library realm, the research advanced a proposal to regard
the library privilege as a ‘minimum safeguard’ for the interest involved: the privilege should
enable libraries to act in any case to some extent in the digital domain, while observing right
holder interests. Library acts beyond the privilege would accordingly need agreements with
right holders. An obligation for reasonable terms should be statutorily safeguarded.
The ‘minimum safeguard’ reasoning has been positioned as the ‘overarching principle’ which
shapes the other foundational and substantive principles, for which the findings of the library
and copyright chapters, as well as their interplay, formed the backdrop. This may result in a
certain overlap in principles, but the grounds that underpin them are partially complementary.
The foundational and substantive principles envisage the form and character, and the content,
respectively, of a privilege fit for the future. Following the summary, conclusions and
recommendations expounded in this chapter, these principles aim to find the ultimate balance
as regards the inherent tension in copyright law in the library context, i.e., between protection
and access, amidst the opportunities and challenges associated with preservation and access in
the digital networked environment.
In summary, the thesis’ approach to reaching an equilibrium has led to establishing the
desirability of a future privilege, as well as to setting out the following imperative principles
for the privilege to constitute a ‘minimum safeguard’ for all interests. First, the foundational
principles shaped a number of central ground rules for the envisioned privilege: legal
certainty, clarity and flexibility; effectiveness and equity; and a mandatory and nonoverridable character.
Second, keeping in mind the factors outlined as part of the foundational principles, these were
translated into substantive principles. Underpinned by findings from the library and copyright
chapters, these were advanced under the headings of institutional organization, purpose and
functions, to address the beneficiaries, activities and conditions. In each case, the main
consideration was that the evolving counterpart of the library characteristics should be
covered in a suitable manner. Implications of the minimum safeguard approach were that the
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future library privilege should be shaped by functional equivalence, at times be layered and at
times be tailor-made.
As the thesis has aimed to offer a new way of understanding the principles for the library
privilege, fit for the digital domain, by placing existing copyright law in an LIS ‘mold’, a
fundamental perspective was taken with a focus on the continued desirability and rationales
for a privilege instead of on designing concrete textual proposals. As such, the findings should
foster stakeholder dialog and contribute to the discussions at, ultimately, the international
level. Activities, such as those already taking place at WIPO’s Standing Committee on
Copyright and Related Rights, should strive for developing a digitally-fit model privilege that
is informed by continued desirability and rationales, or provide guidance to that end.
Importantly, in this role, WIPO can promote innovative lawmaking in the Member States.2888
Moreover, the approach of assessing copyright law in terms of LIS, or, conversely, looking at
libraries through a copyright lens, is worthwhile pursuing in future research in order to
establish the conditions for a feasible library privilege in more detail. The underlying data for
the analyses, compiled in Annex II, can be further relied on for that purpose.
The future principles for the library privilege in copyright law argued for in this thesis build
on the histories of both libraries and their legal treatment. Notably, history also seems to
repeat itself in the ongoing copyright reform in this direction in the context of the, somewhat
paradoxical, unease that an overhaul of their privilege causes among libraries. Similar to the
first enactment of the library privilege in US copyright law, library representatives are
concerned that opening up the library privilege will be detrimental to the status quo, and
change their positions accordingly, going back and forth between supporting and discouraging
modernization of the privilege. Yet, as demonstrated in the copyright analyses, statutory
exceptions have provided a safeguard for library functioning before. This should again be the
case for evolving library practice, which is why this thesis defends a libratory copyright law
to establish an equilibrium between right holder, library and user interests.

2888

In this sense: Crews as cited in Saez 2009.
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Problem definition: copyright law and libraries in the digital networked environment
Nowadays, libraries come in different manifestations. Recent examples on the scale from
traditional to evolving are the New York Public Library, the buildings of which are currently
being renovated; the entirely digital library ‘BiblioTech’ in Texas; and, in between, the digital
extension of both Dutch public libraries and the Royal Library in the National Digital Library.
The library concept is thus evolving from a traditional, physical appearance to a digital
counterpart without a fixed place but with a structural infrastructure for ordered access to
(digital) content. Even so, contemporary copyright laws mainly seem to adhere to a traditional
perception of libraries as brick-and-mortar buildings that serve a local audience. In practice
therefore, copyright law does not sufficiently meet the digital functioning of libraries, despite
this thesis’ observation that copyright law and libraries theoretically share goals in the
organization and dissemination of information.
The outmoded character of copyright law, especially of the exceptions and not of the
exclusive rights, is one of the challenges that currently confronts the library sector. Another
challenge stems from the circumstance that, though libraries see a clear and continuing role
for themselves in the information provision to mitigate the gap between the (digital) haves
and have-nots, they are not the sole authorities anymore in the digital networked environment.
New actors appear who also satisfy users’ thirst for instant access to information, such as
Google and Wikipedia, and commercial alternatives such as Amazon. The demand for
independent, reliable actors such as libraries however seems to be of persistent importance in
view of (societal) issues which ask for a solution, such as the rise of ‘fake news’, the
increasing information overload, and the arrival of refugees for whom libraries constitute a
safe space.
This thesis aims to put the signaled tension between copyright law and libraries in context
against the background of such developments. The research sets forth a way to think about the
future principles for a library privilege in copyright law, namely by conceptualizing ‘libraries’
from the perspective of both library and information sciences, and copyright law. This way,
the thesis establishes that the scope of the library privilege is a matter of (political)
interpretation choices as well as of language. So, the focus of this thesis lies on one of the
possibilities to support (the role of) libraries: to clarify and strengthen their legal position. The
thesis therefore inquires whether copyright law still offers sufficient space for current library
practice, but also whether a privileged position under copyright law is, or especially is,
justified. If so, what principles should underlie the copyright rules pertaining to library
functioning? The thesis looks to the past to explain the present and defend the future of the
library’s public mission in promoting access to information and education.
Consequently, the central question of the thesis reads as follows: “How should the principles
for a future ‘library privilege’ in copyright law reflect the evolving library concept in the
digital networked environment?”
This summary recaps the main findings of the thesis, which consists of an introductory
Chapter 1, followed by three substantive chapters on libraries (Chapter 2), copyright theories
and country analyses (Chapter 3), and a normative legal comparison (Chapter 4), followed by
a concluding Chapter 5. The content of the respective chapters ensues from the central
question and determines the approach of the research, which has four main components:
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a) Passive interdisciplinarity. Especially in Chapter 2, the thesis draws on non-legal sources,
such as literature from library and information sciences and self-regulation from the library
sector, to conceptualize ‘libraries’. Library regulation is taken into account as well.
b) Doctrinal legal research. Chapter 3 contains a legal analysis of the position of ‘libraries’
under copyright law. This part is descriptive, analytical and explanatory, based on the
common sources of primary copyright law, legal history, soft law such as European
Commission communications, case law, commentaries and literature.
c) Comparative legal research. Chapter 3 moreover prepares the comparison of the legal
systems of the US, EU, Germany and The Netherlands. The data for the country analyses is
thematically ordered in charts according to the library characteristics identified in Chapter 2
(see Annex II). This enables the next chapter to provide insight into patterns and differences
in how the copyright laws discussed approach ‘libraries’.
d) Normative analysis. The interdisciplinary, doctrinal and comparative research lead to
normative conclusions on how copyright’s perspective on libraries should change, hence to
recommendations regarding the future principles for the library privilege. The thesis proposes
to take the pursuit of a libratory copyright law as a basic assumption, that is, a copyright law
that strives for an equilibrium in the evolving copyright-library sphere. In this view, right
holder interests in protection and compensation should ideally be reconciled in a flexible
manner with the interests of libraries and users in access to information on fair terms, and of
society at large in effectuating certain fundamental rights. This approach steers the
articulation of principles in Chapter 5.
Though existing library exceptions are part of the analysis, it should be kept in mind that they
can be superseded by developments in library practice. Therefore, the research does not only
focus on the law in force, but in particular also on fundamental questions that will remain
relevant irrespective of the concrete approach of libraries in copyright law. Examples are the
justification and principles underlying legal space for libraries, as well as the types of targeted
activities and libraries.
The historically developed role of libraries and its continued relevance in (the information)
society
Chapter 2 subjects the library concept to a conceptual and historical analysis of origins,
development, mission and functions. The chapter aims to:
- track the position of libraries in society over the past centuries and work towards their
current role, in order to make a case for their future relevance;
- characterize ‘libraries’ from a library and information sciences perspective to provide
the necessary understanding of the ‘library’ concept;
- make explicit the link between the library’s mission, functions and fundamental rights,
which is usually assumed by copyright scholars writing on the library privilege; and
describe the normative values of library functioning, which add an extra dimension to
their functioning in comparison with other actors;
- use these findings in formulating relevant characteristics in an assessment framework
for the legal analyses on the position of ‘libraries’ under copyright law in the country
studies.
These objectives support the hypothesis that libraries have always served and reflected the
societies they stand in, adjusting to societal and technological developments, and that they are
still essential in the current digital networked information provision. Conclusions in this
regard are the following.
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Preceding the historical overview, three factors for library growth are highlighted from the
literature: societal, economic and political factors. The thesis adds a fourth: technological
developments. The historical overview works from classical and Medieval libraries, via the
Renaissance and the Enlightenment to the establishment of modern libraries, and, one step
further, to library automation and digital libraries. It shows a number of recurring themes in
the development of libraries in each era. An example is the presence of a collection on the
common medium of the period in question, ranging from clay tablets to scrolls, manuscripts
and later printed books. Furthermore, early forms of collection policy surface from the
analysis, resulting from the recognition that a growing collection requires a form of
organization to guarantee the findability of works. The analysis also showed that libraries
have always operated on the basis of normative values, such as trustworthiness, structure, and
their increasingly low-threshold and accessible character. It shows that collection formation
and preservation of knowledge has been a persistent societal need over the ages, while
libraries have been shaped by advancing information technologies. A tenacious stereotype is
however connected to the library as a physical, brick-and-mortar building – the conventional
perception of ‘the library’. Yet, the research also indicates that the library concept has in the
meantime acquired more modern connotations, notably in library and information sciences.
The scope of libraries now encompasses the digital domain and collections have expanded
with materials beyond print. From the conceptual analysis follows that library characteristics,
which can be summarized as institutional organization (place, collection), purpose and
functions, have a digital component. We must therefore look beyond perceptions.
It is also interesting that, against the background of the historical development of libraries, the
observed current tension between copyright law and libraries can be put into perspective
insofar that both institutions go back to a shared history of ideas. This comes especially to the
fore in the Enlightenment, where the interest in the spread of knowledge influenced the
development of both. Enlightenment notions such as social equality, informed citizens, free
access to information, democracy, and self-development have also contributed to the
establishment of modern libraries. These notions can be extended to the importance and
position of libraries in the present-day digital networked environment, where access
possibilities increase. As with previous technologies, libraries want to employ these
possibilities to optimize both internal practices and user service.
To concretize the position of libraries in the information society, the research discusses the
mission libraries see for themselves, its relationship with the public task concept, and the
functions that libraries perform to fulfil their mission. Though a distinction is made between
university, national, and public libraries, a common denominator is found in the mission to
make information available to a particular community and to offer assistance. As to the
functions to fulfil the mission, summarized as organizing functions on the one hand (such as
collection development, storage, organization) and operationalizing functions on the other,
namely preservation and forms of access (consultation, lending, copying), a different
emphasis is visible between the library types. Public libraries for instance concentrate on
provision of access, while preservation is more a focus of national libraries. From this, we can
infer that the historical mission of preservation and access is still valid, though, as shown by
examples from the US, Germany and The Netherlands, the performance of the mission
develops with a shift to digital means.
The relationship between mission and public task has been assessed because the assignment
of such a task is a factor which likely influences the space for libraries under copyright law as
well as its rationales. Notably, it has recently become clear that national legislators see a task
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for libraries in the digital domain. For instance, the Dutch Library Act of 2014 explicitly
articulates a public task in the sphere of, among others, providing knowledge and information,
culture and meeting possibilities, a task which applies irrespective of the physical or digital
appearance of libraries. Moreover, the task is deemed to be performed on the basis of
normative values, namely independence, trustworthiness, accessibility, diversity and
authenticity. Similar values appear from the literature and from self-regulation instruments.
This indicates both the added value of libraries in comparison to other information providers,
and fundamental rights implications. More specifically, the research assesses how the library
functions contribute to effectuating the rights of freedom of expression, education, and
participation in cultural and intellectual life, even though users do not always exercise these
rights consciously. It also supports the argument that, if legislators recognize a library task in
library regulation, this should have consequences for the space under other pieces of
legislation, such as Copyright Acts.
After the exposition of the position of libraries from a historical and current perspective,
Chapter 2 explores the future role of libraries against the background of challenges in (the
information) society. The challenges are of a practical and physical nature (decrease in
membership, closing buildings, the arrival of refugees) as well as of a digital nature
(vulnerability, reliability and availability of information, such as information overload, the
‘access versus ownership’ dilemma, ‘fake news’, the digital divide, etc.). Libraries remain
important given their contribution in countering these challenges: the future role in the digital
era mainly lies in getting the right information to the right user via preservation of access,
serving as a reliable guide and alternative infrastructure which is a public service independent
from commercial influences, pursues equality, and provides context to content.
Chapter 2 concludes that it is not the designation of an entity as ‘library’ that is decisive, but
the systematical way of functioning as an established entity in society, based on certain values
and characteristics. The evolving concept of libraries is expressed in three main
characteristics: ‘institutional organization’, ‘purpose’ and ‘functions’. The interpretation shifts
from a traditional to a digital explanation. Institutional organization is for instance no longer
tied to a physical place only, but should be regarded as a ‘logically’ or ‘intellectually’
structured or ordered infrastructure. Purpose and functions now have a digital component.
The chapter’s envisioned contribution to the existing literature is therefore twofold: on the one
hand the historically and continued role of libraries is substantiated, while it was found that
the use of new technologies to optimize library practice can have copyright implications. On
the other, an assessment framework has been articulated based on the findings regarding the
development of the library concept in library and information sciences. The framework is
taken to the legal analysis.
Assessment framework: institutional organization, purpose and functions on the scale of
traditional-evolving
Chapter 2 ends with an assessment framework: a simplified overview of the identified library
characteristics and their scope on the spectrum from traditional to evolving. The assessment
framework, which has ‘institutional organization’, ‘purpose’ and ‘functions’ as its headings, is
an analytical tool to evaluate the existing exceptions in the copyright laws of the US, EU,
Germany and The Netherlands: to what extent do they reflect the realities of the digital
networked environment? In other words, the question is to what extent copyright law,
specified with among others provisions in force, explanatory memoranda and case law, adhere
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to a traditional or evolving ‘view’ on libraries. The characteristics of the framework thus
structure the legal analyses in the country studies of Chapter 3.
The significance of copyright law for libraries
Prior to the country analyses, which examine the interplay between copyright law and
libraries in practice, Chapter 3 determines the theoretical relevance of copyright law as a
system of exclusive rights and exceptions for libraries.
Both copyright law and the exceptions to exclusive rights, which are an inherent part of the
system, can be based on various arguments, which partly overlap and partly contradict each
other. A number of arguments is particularly relevant in the context of the library privilege
given the strong resonance with the library’s purpose pertaining to fundamental freedoms
such as freedom of expression, information dissemination and furtherance of democracy.
These rationales are visible in the work of contemporary copyright scholars on the rethink of
copyright law in response to technological developments. It is an indication that the library
privilege can still be justified, and even that copyright law should enable certain library
activities to at least some extent, given the public interest in the availability of materials for
the increase of knowledge and culture and the preservation of (digital) cultural heritage. Right
holder interests should be taken into account. The foregoing signals consensus among
copyright scholars that exceptions to safeguard fundamental freedoms should have a
mandatory character, meaning that they cannot be set aside unilaterally by contracts. This
thesis has argued that this argument applies to library exceptions, which are after all strongly
connected to multiple fundamental rights, such as freedom of expression, participation in
cultural life, and education. With the fundamental rights rhetoric come state obligations to
effectuate the rights concerned.
Copyright’s goals in furthering expression, knowledge and wisdom are therefore first of all
served by granting exclusive rights, which can generally be qualified as reproduction, making
available and distribution. A consequence for libraries is that they will need permission for
activities which involve both copyrighted materials and reserved acts. It should be borne in
mind that copyright is not unlimited, on the one hand due to inherent limits such as the scope
or temporary character of exclusive rights, and on the other due to statutory exceptions such
as the library privilege. In their turn, exceptions are not unlimited either: according to the socalled three-step test, exceptions should concern ‘certain special cases’ while not conflicting
with the ‘normal exploitation’ of the work or unreasonably prejudicing the ‘legitimate
interests of the author’. Since this thesis does not propose a concept-privilege but principles,
the test does not play a further role.
Country analyses: historical rationales for the library privilege and copyright’s current
‘view’ on library characteristics
After the theoretical account, Chapter 3 proceeds with four ‘country’ analyses of US, EU,
German and Dutch copyright law. The intended contribution to the literature lies, first, in
assessing libraries through a copyright lens and determining where that view is situated at the
spectrum of traditional-evolving. Second, with this, the thesis contributes to legally oriented
research to the objectives and underlying structures of libraries as information intermediaries
and how the system of exceptions should consequently be adapted to the digital networked
environment. In this regard, the insights stemming from the LIS-informed research have
added value. The aims of Chapter 3 are therefore to:
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assess where the tension between copyright law and libraries has come from and learn
how potential clashes have previously been solved by various copyright legislators and
why in that way, and explore to what extent the current situation has changed, for
instance since the digital dimension of library functions may have an intensified
impact;
analyze how copyright discourse in various countries concretely defines (or, by lack of
a definition, denotes) ‘libraries’, envisions their purposes, and facilitates their
functions in the realm of preservation and access, in light of the characteristics
identified in Chapter 2; and
(with Chapter 4) determine which of those features and conditions are effective in light
of the evolving ‘library’ notion.

In light of these objectives, each country analysis is structured the same. A judgment on the
copyright-library interplay is followed by a historical account of the development of that
interplay and the introduction of the first library privileges. What societal and technological
trends spurred the debates on the need for such exceptions? Three main cycles are identified
regarding the issues that confronted legislators in the past: increasing lending numbers,
advancing reprography techniques, and the introduction of computerized or digital
applications in the information society. It shows that the current discussions on the library
privilege are not new, but intensified with each increase in access to protected content and
with each turn in the use of technologies in library practice. Especially in the digital domain,
place- and time-related restrictions disappear, causing right holder concerns. As appears from
the country analyses, legislators initially sought their own way in balancing right holders’
interests in compensation for the use of their works with the interests of libraries, users and
society at large in access to those works. Still, a shared premise of the US and EU approaches
lies in fostering the dissemination of information and culture, which remains important in the
digital domain.
Subsequently, each country analysis subjects the copyright law in question to an assessment
based on the library characteristics identified in the framework. The data for these analyses is
ordered in Annex II, which deduces the position of ‘libraries’ and their institutional
organization, purpose and functions from the copyright laws in force, legislative history,
relevant case law and other policy documents. The analyses thus leave space for national
particularities in the way the respective legislators approach ‘libraries’.
Some conclusions of the country analyses regarding the question of where the copyright laws
place ‘libraries’ on the spectrum from ‘traditional’ to ‘evolving’, are the following. All four
case studies underline that copyright law is outdated in multiple respects, as a result of which
the evolving library concept is not reflected sufficiently. As far as a role is still, or especially,
seen for libraries in the digital domain, the library privilege should therefore be amended.
This fits into the historical line of reasoning which shows that both copyright law and libraries
have continuously developed alongside technological advances. According to the analyses,
libraries are often not defined in the respective copyright laws. This is not considered to be
problematic, as long as the characterization of libraries for purposes of the privilege expresses
that their ‘institutional organization’ is evolving and based on fundamental characteristics,
such as acting as an established structure in society. It is concluded that, in copyright law,
‘institutional organization’ often has the traditional connotations of a physical place.
As for the second characteristic, ‘purpose’, each country study confirms that the mission of
libraries is a persistent feature of importance from a copyright perspective. That is, both
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legislative history and recent policy documents imply the continued significance of long-term
access, the dissemination of information, and educational and cultural purposes in service of
users in the digital domain. Yet, it was observed that this conclusion is not conveyed
sufficiently in the text of the library exceptions, meaning that the actual scope of the
provisions is questionable. This becomes particularly apparent in the research regarding space
for the third characteristic, the ‘functions’ that concretize these purposes: whereas it is
concluded that the provisions should enable digital access and preservation at least to some
extent, their conditions in general seem to be limited and unclear. Only in specific contexts
this is different, such as in the EU Orphan Works Directive, which permits digitization of, and
digital access to, such works under certain conditions. As it turns out, the scope of the library
privilege is a matter of interpretation, which can be altered depending on political will. Where
legislators do not take action, it was shown that courts have partly filled this gap in recent
years by ruling in favor of interpretations that guarantee the effectiveness of library
exceptions given the objectives of both the exceptions and libraries in the spread of culture.
Where, so far, the digital side of libraries remains underexposed, the normative assessment
examines whether there are already initiatives that facilitate the evolving library.
Comparison: status quo of the library privilege on the traditional-evolving spectrum
The findings of the country analyses are subjected to actual comparison in Chapter 4, in order
to reveal similarities and differences in the respective copyright legislators’ approaches to
‘libraries’, and with that, to make recommendations on the principles for a future library
privilege. The analyses are complemented with criticisms of (copyright) scholars and an
exploration of solutions which are already proposed in literature, reports, case law etc. The
overview identifies problems and potential solutions in a non-exhaustive fashion, intended to
inspire the ongoing discussions on the issue.
Apart from analyzing the development and rationales of a library privilege, the thematic
schemes reveal patterns in the position of libraries under copyright law, concretized by the
considerations of four legislators. The option of measuring copyright law against the evolving
interpretation of ‘libraries’ is another contribution of this thesis to the existing literature.
Subsequently, it can be concluded how much legal space for libraries and their functions is
needed and justified under an exception, leading to an account of principles on the basis of
fruitful avenues forward in the discussions on a privilege in the digital environment.
As regards room for libraries under copyright law, some conclusions read as follows. First, as
one of the central patterns concerning ‘institutional organization’, the comparison
demonstrates that the different copyright regimes often typify libraries as ‘buildings’, which
insufficiently meets the entanglement of libraries from a fixed place. Denoting libraries as
such is therefore a matter of (legislative) choice to determine the scope of the privilege. Even
if this delineation rationale is still valid, should the application of the criterion be better
attuned to the digital situation, for which the thesis identified a number of examples. Other
characterizations of libraries which recur in the national copyright laws suggest a traditional
understanding, but leave open the possibility for a broader interpretation depending on the
context, such as the character and use of the collection, which now has a digital dimension, as
well as ‘place’ and ‘publicly accessible’ institution. A solution would then be to extend the
interpretation of such terms to the evolving library concept; the copyright legislators should
make this explicit, so that the digital side of libraries is not only acknowledged in legislative
history, but in the privilege as well.
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These and similar terms moreover indicate fundamental features of libraries, such as the lowthreshold and inclusive character and the systematical way of operating. In addition, examples
have been mentioned of terminology which already gives evidence of an evolving view on
libraries, such as ‘online presence’ of libraries, and functioning as an ‘online platform’. As an
alternative to amending copyright law as such is to strengthen the existing connections with
library legislation, as a result of which the idea of libraries as integrated physical and digital
entities would be expressed in copyright law as well.
Second, it was shown that the copyright laws studied do acknowledge the ‘purpose’ of
libraries in the sphere of culture, education and long-term access, as well as the fact that the
realization can benefit from technological developments. The library purpose furthermore
forms a justification for the privilege in copyright law. Closer examination of the exceptions
in force, however, evokes the question of whether these exceptions actually facilitate the
digital dimension of library purposes, especially when considered in connection with the
operationalizing functions. Taking this one step further, purpose could be regarded as a
delineation criterion in itself rather than the focus on physical boundaries, with the result that
library activities should be permitted under copyright law insofar as they are necessary for the
performance of the mission. The shared goals of libraries and copyright law underlie this
approach.
Third, in connection with this, the privilege should enable the ‘functions’ that operationalize
the mission, namely preservation and access. According to the country studies, the exceptions
in force have varying consequences given their optional or mandatory character. As regards
preservation, a recurring issue is the lack of clarity about the permitted number of copies, and
the question of when these may be made. Proposed solutions suggest to enable preservation
copies ‘insofar necessary’ or at least ‘more than one’ and with the technically required
changes. In turn, as regards access, none of the copyright systems studied contains an outright
exception for online access to library materials, even though the required technologies exist.
From a foundational perspective, namely that library activities serve the public interest, the
argument could be made that libraries should at least to some extent be able to fulfil their
functions in the digital domain based on an exception. Key words in this regard are, from the
proposed minimum-safeguard approach: functional equivalence, dynamic interpretation, and
effectiveness and flexibility of exceptions. The conclusions elaborate on this with concrete
examples that already surface in legislation and case law, such as open wording or a
facilitative interpretation of the conditions of a certain exception.
Conclusions and recommendations for the principles for the library privilege in the digital
networked environment
The concluding Chapter 5 brings together the main threads of the thesis in recommendations
for the principles for a future library privilege.
Discussing potential principles for a privilege in itself contributes to the existing literature,
since it goes beyond considering the law on its own, instead focusing on the origins and
development, objectives and rationales, effects and future of library exceptions as well. Two
propositions are central to that contribution. The future principles for the library privilege
should:
1. capture the evolving library concept, i.e. the digital side of its institutional
organization (place, collection), purpose and functions; and
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2. be based on the existing rationales for library exceptions in copyright law, insofar as
these are still valid; but the result should be suitable for the specific characteristics of
the digital domain.
The propositions imply that the modernization of the principles for the privilege is a matter of
language and rhetoric, interpretation and political will. With these propositions in mind, the
principles are elaborated under two headings:
A. Foundational principles (regarding the basic principles, form and character)
B. Substantive principles (regarding content and conditions)
These headings express that the principles should be based on and shaped according to certain
rationales. The principles that are formulated as such should offer a response to the difficulties
signaled in current copyright law.
One of the main findings of the research is that, in theory, copyright law and libraries share
goals in the organization and dissemination of information, knowledge and culture, and in
fostering self-development. To advance these goals, the thesis proposes an overarching
principle that shapes the scope of the foundational and substantive principles: a ‘minimum
safeguard’-approach in which copyright law must reconcile and balance the interests
involved. Such an approach should guarantee flexibility for future developments and new
ways of information provision by libraries.
A recapitulation of the present research regarding libraries on the one hand, and their position
under copyright law from a comparative perspective on the other hand, ultimately results in
the formulation of foundational and substantive contours from both a library- and a copyright
perspective. Interestingly, several principles occur under both perspectives, but are partly
underpinned by different reasons.
Based on the historically developed role and continuous relevance of the characteristics of
libraries, i.e. institutional organization, purpose and functions, the principles from a library
perspective have been formulated as follows:
A. Foundational principles
Fundamental principles that convey the ‘minimum safeguard’-approach are ‘desirability’ and
‘legal certainty and clarity v. flexibility’.
In order to constitute a true minimum safeguard, the principles should reflect the privilege’s
fundamental character, meaning that the privilege should have a mandatory character, and in
connection with that, be non-overridable by right holders via unilateral contracts. The
privilege, then, is the starting point, whereas activities that go further require licenses under
reasonable conditions.
B. Substantive principles
At the same time, the foundational principles determine the content of the principles. Several
library characteristics are so essential that they should be present irrespective of the
appearance of libraries, i.e. traditional or digital. Accordingly, each privilege should
acknowledge the identified characteristics:
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- As regards ‘institutional organization’: in view of flexibility, the library privilege need not
define, but characterize ‘libraries’; their characteristics depend on the context, such as the
objective pursued. At least, the evolving dimension of institutional organization should be
reflected, which means, among others, that the focus should not be on the physical
infrastructure but on the structured way of operating, which can also be digital. The
demarcation of the privilege’s reach then lies in, for instance, the ability to serve a
controllable circle of users.
- As regards ‘purpose’: a privilege should offer a basis for the library’s public service mission
regarding providing meaningful (long-term) access to users, also digitally, Where the mission
coincides with a public task, this should be incorporated in an enabling library privilege in
copyright law. That libraries operate on the basis of values such as accessibility, reliability,
and diversity, is a justification for the privilege. As such, the library’s purpose constitutes a
delineation criterion for the scope of the privilege.
- As regards ‘functions’: a privilege should reflect the digital realities of the preservation and
access functions, in the sense that libraries should be able to perform these functions in the
online environment at least to some extent on the basis of a balanced privilege.
In turn, based on the historical rationales and the existing space under copyright law for the
evolving library characteristics, the principles can from a copyright perspective be
summarized as:
A. Foundational principles
A number of principles identified above from a library perspective, can be further
substantiated from a copyright perspective. In this regard, principles that stem from the
‘minimum safeguard’-approach are: ‘desirability’, ‘effectiveness’, ‘equity’, and ‘legal
certainty and clarity v. flexibility’.
Again, the analysis of the rationales for a library privilege in theory and the copyright laws in
force lead, in conjunction with this minimum safeguard-approach, to the conclusion that two
further principles are in essence required: a mandatory character, and, related, the
assumption that the privilege should not be unilaterally overridable.
B. Substantive principles
Here, too, the substantive principles should strengthen or realize the foundational principles in
such a way that they remain relevant in the digital networked environment. Per library
characteristic, this turns out as follows.
- As regards ‘institutional organization’: the absence of library definitions in copyright law
can be retained since it enhances flexibility. It was furthermore concluded that terminology
from library legislation could be incorporated in copyright law, where this captures the
evolving library notion, namely an integrated physical-digital library. The interpretation of
existing terminology in the library privilege should be opened up accordingly: the legislator
should for instance state clearly that the applicable interpretation of terms such as ‘buildings’,
‘institutions’ and ‘publicly accessible’ goes beyond the physical appearance and encompasses
a digital environment. Since the delineation rationale is still valid, though, a criterion should
be thought of that does justice to both that rationale and to the digital realities, such as
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offering access to copyrighted content to a controllable circle of users via the library’s closed
networked infrastructure.
- As regards ‘purpose’: a privilege should guarantee the dissemination purposes of libraries
effectively. Library purposes as an alternative infrastructure for culture, education and longterm access should not only be valued in legislative history, but be assigned concrete space in
the text of the privilege itself. This way, the purpose of libraries serves as a delineation
criterion or the scope of the privilege which emphasizes that the focus on the physical is
abandoned. Whether the non-commercial character of the purposes is required depends on the
context. Furthermore, a connection must again be made with library legislation: the thesis
argues that, if the legislator formulates a digital public task for libraries, this should be carried
through in an enabling copyright regime.
- As regards ‘functions’: different scenarios can be imagined for copyright law to encompass
digital functions, ranging from adopting entirely new exceptions or amending the conditions
in the privilege in force, to changing the interpretation of central concepts of the privilege.
The latter recently happened with ‘lending’, which now covers ‘e-lending’ as well. It was
moreover contended that at least a basic level of free access to digital content should be
possible, while right holder interests should be taken into account. The thesis proposes a
number of possibilities for criteria to contribute to the minimum safeguard-approach and
discusses among others how a legal approach to ‘functional equivalence’ turns out for
preservation and the three forms of access. It has been argued that application of the central
conditions of existing library exceptions is context-specific, such as public accessibility, the
non-commercial character, and compensation for the use.
In conclusion, some principles can be justified from both a library and a copyright
perspective, whereby the arguments reinforce one another. It fits how this thesis has regarded
copyright law: as a catalyst for advancing a way of thinking about the broader issue of library
development. So, the probable position of libraries in the digital networked environment is
conceptualized through a focused, legal lens, while copyright law itself is assessed through
recurring library characteristics. Fundamental rights are held to color both copyright law and
library practice, whereas both have been assigned shared goals in the organization and
dissemination of information. The conclusion is therefore that copyright law should facilitate
library functions in this regard at least to a certain degree. The thesis has documented a search
for a ‘libratory’ copyright law, while acknowledging that the debates on a future library
privilege are shaped by linguistic, interpretative and conceptual issues, which moreover are
influenced by each turn of dominant technologies.
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NEDERLANDSE SAMENVATTING
Aanleiding: auteursrecht en bibliotheken in de digitale genetwerkte omgeving
Bibliotheken hebben vandaag de dag verschillende verschijningsvormen. Recente
voorbeelden op de schaal van traditioneel naar zich ontwikkelend zijn de New York Public
Library waarvan de gebouwen worden gemoderniseerd, de volledig digitale bibliotheek
‘BiblioTech’ in Texas, en, daartussenin, de aansluiting van Nederlandse openbare
bibliotheken en de Koninklijke Bibliotheek op de Nationale Digitale Bibliotheek. Het
bibliotheekconcept is dus in ontwikkeling van een traditionele, fysieke verschijningsvorm
naar een digitale tegenhanger zonder vaste plaats maar met een structurele infrastructuur voor
geordende toegang tot (digitale) content. Niettemin lijkt het huidige auteursrecht in
overwegende mate uit te gaan van de traditionele perceptie van bibliotheken als stenen
gebouwen die een plaatselijk publiek dienen. Daardoor komt het auteursrecht in de praktijk
niet voldoende tegemoet aan het digitale functioneren van bibliotheken, ondanks de
constatering in dit proefschrift dat auteursrecht en bibliotheken in theorie gezamenlijke doelen
hebben in de organisatie en verspreiding van informatie.
Dat het auteursrecht, en dan in het bijzonder de uitzonderingen daarop en niet de exclusieve
rechten, in toenemende mate verouderd wordt geacht is één van de uitdagingen waarmee de
bibliotheeksector momenteel wordt geconfronteerd. Een andere is dat bibliotheken weliswaar
nog een duidelijke en aanhoudende rol voor zichzelf zien in de informatievoorziening om de
kloof te verkleinen tussen degenen die wél en degenen die geen toegang hebben tot (digitale)
informatie en vaardigheden, maar dat ze niet meer de enige autoriteiten zijn in de digitale
genetwerkte omgeving. Nieuwe actoren verschijnen en komen eveneens tegemoet aan de
behoefte van gebruikers aan (onmiddellijke) toegang tot informatie, zoals Google en
Wikipedia, en commerciële alternatieven zoals Amazon. De behoefte aan onafhankelijke,
betrouwbare actoren zoals bibliotheken lijkt echter van aanhoudend belang gezien
(maatschappelijke) kwesties die om een oplossing vragen, zoals de opkomst van ‘nepnieuws’,
de toenemende informatie-overvloed, en de toestroom van vluchtelingen voor wie de
bibliotheek dient als een veilige omgeving.
Dit proefschrift heeft als doel de gesignaleerde spanning tussen auteursrecht en bibliotheken
in de digitale genetwerkte omgeving in context te plaatsen tegen de achtergrond van zulke
ontwikkelingen. Het onderzoek draagt een manier aan om over de toekomstige
uitgangspunten voor het auteursrechtelijke bibliotheekprivilege na te denken, namelijk door
‘bibliotheken’ te conceptualiseren vanuit het perspectief van zowel bibliotheek- en
informatiewetenschappen als auteursrecht. Zo wordt aangetoond dat de reikwijdte van het
bibliotheekprivilege zowel een kwestie is van (politieke) interpretatiekeuzen als van taal. Op
deze wijze ligt de focus van het proefschrift op een van de mogelijkheden om (de rol van)
bibliotheken te steunen, namelijk de verduidelijking en versterking van hun rechtspositie. Als
onderdeel hiervan wordt onderzocht of het auteursrecht genoeg ruimte biedt voor de huidige
bibliotheekpraktijk, maar ook of die nog, of juist, een geprivilegieerde positie verdient onder
het auteursrecht. Zo ja, op basis van welke principes zou het auteursrecht de
bibliotheekpraktijk moeten reguleren? Het proefschrift kijkt naar het verleden om het heden
uit te leggen en de toekomst van de publieke missie van bibliotheken in het bevorderen van
toegang tot informatie en onderwijs te verdedigen.
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De onderzoeksvraag die centraal staat in het proefschrift luidt dan ook: “Hoe zouden de
principes voor een toekomstig auteursrechtelijk ‘bibliotheekprivilege’ het zich ontwikkelende
bibliotheekconcept in de digitale genetwerkte omgeving moeten weerspiegelen?”
Deze samenvatting resumeert de belangrijkste bevindingen van het proefschrift, dat na het
inleidend Hoofdstuk 1 bestaat uit drie substantiële hoofdstukken over bibliotheken
(Hoofdstuk 2), auteursrechttheorieën en landenstudies (Hoofdstuk 3), en een normatieve
rechtsvergelijking (Hoofdstuk 4), gevolgd door een concluderend Hoofdstuk 5. De aanpak
van het onderzoek kent vier hoofdelementen:
a) Passieve interdisciplinariteit. Met name in Hoofdstuk 2 put het proefschrift uit nietjuridische bronnen, zoals literatuur uit de bibliotheek- en informatiewetenschappen en
zelfregulering in de bibliotheeksector, om ‘bibliotheken’ te conceptualiseren. Daarnaast
worden bibliotheekwetten in de analyse betrokken.
b) Doctrinair juridisch onderzoek. Hoofdstuk 3 bevat een juridische analyse van de positie
van ‘bibliotheken’ onder het auteursrecht. Dit deel is beschrijvend, analytisch en verklarend,
gebaseerd op de gangbare bronnen, waaronder primaire auteursrechtelijke bronnen,
wetsgeschiedenis, soft law zoals mededelingen van de Europese Commissie, rechtspraak en
commentaren, en juridische literatuur.
c) Rechtsvergelijkend onderzoek. Hoofdstuk 3 bereidt verder de vergelijking van de
rechtssystemen van de VS, EU, Duitsland en Nederland in Hoofdstuk 4 voor. De data voor
deze landenstudies is thematisch geordend in schema’s volgens de in Hoofdstuk 2
geïdentificeerde bibliotheekkenmerken (zie Bijlage II). Zo kunnen patronen en verschillen in
de benadering van bibliotheken onder de besproken auteursrechtsystemen inzichtelijk worden
gemaakt in Hoofdstuk 4.
d) Normatieve analyse. Het interdisciplinaire, doctrinaire en rechtsvergelijkende onderzoek
leiden tot normatieve conclusies over hoe het auteursrechtperspectief op bibliotheken moet
veranderen, en leiden dus tot aanbevelingen voor de toekomstige uitgangspunten voor een
bibliotheekprivilege. Het proefschrift stelt voor om het streven naar een libratory auteursrecht
als basis aanname te nemen, dat wil zeggen een auteursrecht dat een evenwicht tracht te
bereiken in de zich ontwikkelende auteursrecht-bibliotheek sfeer. In deze visie zouden,
idealiter, de belangen van rechthebbenden in bescherming en vergoeding op een flexibele
manier in overeenstemming en in balans worden gebracht met belangen van bibliotheken en
gebruikers in toegang tot informatie onder redelijke voorwaarden, en van de samenleving als
geheel in het effectueren van bepaalde fundamentele rechten. Deze benadering beïnvloedt dan
ook de articulatie van principes in Hoofdstuk 5.
Hoewel bestaande bibliotheekuitzonderingen onderdeel zijn van de analyse, moet worden
bedacht dat ze achterhaald kunnen worden door ontwikkelingen in de bibliotheekpraktijk. Het
onderzoek richt zich daarom niet alleen op huidig recht, maar in het bijzonder ook op
fundamentele vragen die relevant zullen blijven ongeacht de concrete benadering van
bibliotheken in het auteursrecht, zoals de rechtvaardiging van en uitgangspunten voor
juridische ruimte voor bibliotheken, alsook type activiteiten en bibliotheken.
De historisch gegroeide rol van bibliotheken en voortdurende relevantie in de
(informatie)maatschappij
Hoofdstuk 2 bevat een conceptuele en historische analyse van de oorsprong, ontwikkeling,
missie en functies van ‘bibliotheken’. Het hoofdstuk beoogt om:
- de maatschappelijke positie van bibliotheken door de eeuwen heen na te gaan en toe te
werken naar hun hedendaagse rol, om hun toekomstige relevantie te onderbouwen;
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‘bibliotheken’ te karakteriseren vanuit een bibliotheek- en informatiewetenschappenperspectief om het essentiële begrip van het ‘bibliotheek’-concept te verschaffen;
het verband tussen de missie van bibliotheken, hun functies, en fundamentele rechten
expliciet te maken, waar dit verband meestal op voorhand wordt aangenomen door
wetenschappers in het auteursrecht; en om de normatieve waarden van het
bibliotheekwerk te beschrijven, die een extra dimensie geven aan hun functioneren in
vergelijking met andere actoren;
deze bevindingen te gebruiken in het formuleren van relevante kenmerken in een
toetsingskader voor de juridische analyses in de landenstudies betreffende de positie
van ‘bibliotheken’ onder het auteursrecht.

Deze doelstellingen vloeien voort uit de gedachte dat bibliotheken altijd de samenlevingen
waarin zij staan hebben gediend, zich aanpassend aan maatschappelijke en technologische
ontwikkelingen, en dat ze nog steeds essentieel zijn in de huidige digitale genetwerkte
informatievoorziening. Enkele conclusies in dit opzicht zijn de volgende.
Voorafgaand aan het historisch overzicht worden uit de bestaande literatuur drie factoren voor
de bloei van bibliotheken gelicht, namelijk maatschappelijke, economische, en politieke
factoren. Hieraan voegt het proefschrift een vierde factor toe: technologische ontwikkelingen.
Het historisch overzicht, dat van klassieke en middeleeuwse bibliotheken via de Renaissance
en de Verlichting toewerkt naar de oprichting van moderne bibliotheken en, een stap verder,
naar automatisering en digitale bibliotheken, laat dan ook in elk tijdperk een aantal
terugkerende thema’s zien in de ontwikkeling van bibliotheken. Een voorbeeld is de
aanwezigheid van een collectie op het in die tijd gangbare medium, variërend van
kleitabletten tot perkamentrollen, manuscripten, en later geprinte uitgaven. Ook zijn vroege
vormen van collectiebeleid zichtbaar, vanwege de erkenning dat een groeiende collectie een
vorm van ordening vereist om de vindbaarheid van werken te garanderen. Verder is naar
voren gekomen dat bibliotheken werken op basis van bepaalde normatieve waarden, zoals
betrouwbaarheid en gestructureerdheid, en later steeds meer laagdrempeligheid en
toegankelijkheid. Het laat zien dat de samenleving door de eeuwen heen steeds behoefte heeft
gehad aan collectievorming en behoud van kennis, terwijl de functies gevormd zijn door
voortschrijdende informatietechnologieën. Een blijvend stereotype is echter verbonden aan de
bibliotheek als een fysiek, stenen gebouw – de conventionele perceptie van ‘de bibliotheek’.
Het onderzoek laat echter ook zien dat het bibliotheekconcept inmiddels modernere
associaties heeft verkregen, met name in de bibliotheek- en informatiewetenschappen. De
werkingssfeer van bibliotheken omvat nu het digitale domein en collecties zijn uitgebreid met
materialen anders dan print. Uit de conceptuele analyse volgt dat bibliotheekkenmerken, die
kunnen worden samengevat als institutionele organisatie (plaats, collectie), doel en functies,
een digitale component hebben. We moeten daarom verder kijken dan gevestigde opvattingen.
Interessant is ook dat, tegen de achtergrond van de historische ontwikkeling van bibliotheken,
de geobserveerde huidige spanning tussen bibliotheken en auteursrecht in zoverre kan worden
gerelativeerd dat beide instituties teruggaan op een gedeelde ideeëngeschiedenis. Dit komt
duidelijk naar voren in de Verlichting, waar de belangstelling voor de verspreiding van kennis
van invloed was op de ontwikkeling van beide. Verlichtingsnoties zoals sociale gelijkheid,
een geïnformeerde burgerij, vrije toegang tot informatie, democratie en zelfontwikkeling zijn
ook van invloed geweest op het vestigen van moderne bibliotheken. Die noties kunnen
worden doorgetrokken naar het belang en de positie van bibliotheken in de hedendaagse
digitale genetwerkte omgeving, waar toegangsmogelijkheden toenemen. Zoals met
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voorgaande technologieën willen bibliotheken ook deze mogelijkheden inzetten om zowel de
interne praktijk als de dienstverlening aan gebruikers te optimaliseren.
Om de positie van bibliotheken in de informatiemaatschappij te concretiseren, bespreekt het
onderzoek de missie die bibliotheken in theorie voor zichzelf zien, de relatie met het concept
van publieke taak, en de functies die bibliotheken uitoefenen om de missie te vervullen.
Hoewel onderscheid wordt gemaakt in universiteits-, nationale en openbare bibliotheken, is
een gemene deler dat de missie ligt in het beschikbaar maken van informatie voor een
bepaalde gemeenschap, en het bieden van hulp. Wat betreft de functies om de missie in de
praktijk uit te oefenen, samengevat als organiserende functies enerzijds (denk aan
collectievorming, opslag, organisatie) en operationaliserende functies anderzijds, namelijk
preservering en vormen van toegang (raadpleging, uitlening, reproductie), is wel een
verschillend accent zichtbaar. Openbare bibliotheken richten zich bijvoorbeeld op
toegangsverlening, terwijl preservering meer een focus van nationale bibliotheken is. Hieruit
kunnen we afleiden dat de historische missie van preservering en toegang nog altijd geldt,
maar, zoals voorbeelden uit de VS, Duitsland en Nederland aantonen, dat de uitoefening van
die missie zich ontwikkelt met een verschuiving naar digitale middelen.
De relatie tussen missie en publieke taak is onderzocht omdat het al dan niet toekennen van
een dergelijke taak waarschijnlijk een factor is voor het bepalen en rechtvaardigen van de
ruimte voor bibliotheken onder het auteursrecht. Juist recentelijk is duidelijk geworden dat
nationale wetgevers een taak zien voor bibliotheken in het digitale domein. In de Nederlandse
Bibliotheekwet van 2014 is bijvoorbeeld expliciet een publieke taak opgenomen in de sfeer
van onder andere aanbieden van kennis en informatie, cultuur en ontmoetingsmogelijkheden,
een taak die geldt ongeacht de fysieke of digitale verschijningsvorm van bibliotheken. Die
taak wordt bovendien geacht te worden uitgeoefend op basis van normatieve waarden,
namelijk onafhankelijkheid, betrouwbaarheid, toegankelijkheid, pluriformiteit en
authenticiteit. Vergelijkbare waarden komen ook terug in de literatuur en
zelfreguleringsinstrumenten. Het wijst zowel op de toegevoegde waarde van bibliotheken ten
opzichte van andere informatieaanbieders, als op fundamentele rechten-implicaties. Meer
specifiek bespreekt het onderzoek hoe bibliotheekfuncties bijdragen aan het effectueren van
de rechten van vrijheid van meningsuiting, onderwijs en deelname aan het culturele en
intellectuele leven, ook al oefenen gebruikers deze rechten vaak niet bewust uit. Het
bekrachtigt ook het argument dat, als wetgevers een taak voor bibliotheken erkennen in
bibliotheekwetgeving, dit gevolgen zou moeten hebben voor de ruimte onder andere wetten
zoals de Auteurswet.
Na de uiteenzetting van de positie van bibliotheken vanuit een historisch en hedendaags
perspectief, bespreekt Hoofdstuk 2 de toekomstige rol van bibliotheken tegen de achtergrond
van uitdagingen in de (informatie)samenleving. De uitdagingen zijn zowel van praktische of
fysieke aard (dalende ledenaantallen, het sluiten van gebouwen, de komst van vluchtelingen)
als van digitale aard (kwetsbaarheid, betrouwbaarheid en beschikbaarheid van informatie,
waaronder informatie-overvloed, ‘toegang versus eigendom’-dilemma, ‘nepnieuws’, het gat
tussen degenen die wel en degenen die geen toegang tot digitale informatie hebben e.d.).
Bibliotheken blijven belangrijk vanwege hun bijdrage aan het aanpakken van deze
uitdagingen: de toekomstige rol in het digitale tijdperk ligt vooral in het brengen van de juiste
informatie bij de juiste gebruiker middels het behoud van toegang, het optreden als
betrouwbare gids en alternatieve infrastructuur die als publieke dienst onafhankelijk is van
commerciële invloeden en die gelijkheid nastreeft, en in het voorzien van context bij content.
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Hoofdstuk 2 concludeert dat niet de aanduiding als ‘bibliotheek’ doorslaggevend is, maar de
systematische manier van functioneren als een gevestigde entiteit in de samenleving, op basis
van bepaalde waarden en kenmerken. Het zich ontwikkelende concept van bibliotheken komt
tot uitdrukking in drie hoofdkenmerken: ‘institutionele organisatie’, ‘doel’ en ‘functies’. De
interpretatie verschuift van een traditionele naar een digitale invulling. Zo is de institutionele
organisatie niet langer gebonden aan alleen een fysieke plaats, maar moet zij gezien worden
als een ‘logische’ of ‘intellectueel’ gestructureerde of geordende infrastructuur. Doelen en
functies hebben nu een digitale component.
De bijdrage van dit hoofdstuk aan de bestaande literatuur is dan ook tweeledig: enerzijds
beargumenteert het de historisch gegroeide en voortdurende rol van bibliotheken, waarbij
duidelijk is geworden dat het gebruik van nieuwe technologieën om de bibliotheekpraktijk te
optimaliseren auteursrechtelijke implicaties kan hebben; anderzijds formuleert het een
toetsingskader vanuit de discussie over het ontwikkelende bibliotheekconcept in de
bibliotheek- en informatiewetenschappen dat in de juridische analyses wordt toegepast.
Toetsingskader: institutionele organisatie, doel en functies op de schaal van traditioneelzich ontwikkelend
Hoofdstuk 2 eindigt met een toetsingskader: een versimpelde weergave van de
geïdentificeerde hoofdkenmerken van ‘bibliotheken’ op het spectrum van traditioneel tot zich
ontwikkelend. Het toetsingskader, dat ‘institutionele organisatie’, ‘doel’ en ‘functies’ als
tussenkopjes heeft, is een analytisch instrument om de bestaande uitzonderingen in de
auteurswetten van de VS, EU, Duitsland en Nederland te kunnen beoordelen: in hoeverre
geven ze de realiteit van de genetwerkte digitale omgeving weer? In andere woorden, de
vraag is in hoeverre het auteursrecht, gespecificeerd met o.a. de bestaande bepalingen,
memories van toelichting en rechtspraak, er een traditionele of zich ontwikkelende kijk op
bibliotheken op nahoudt. De kenmerken uit het toetsingskader structureren dan ook de
juridische analyses in de landenstudies van Hoofdstuk 3.
De betekenis van het auteursrecht voor bibliotheken
Voorafgaand aan de landenstudies, die de wisselwerking tussen bibliotheken en auteursrecht
in de praktijk onderzoeken, stelt Hoofdstuk 3 in theorie de relevantie vast van het auteursrecht
als systeem van exclusieve rechten en uitzonderingen daarop voor bibliotheken.
Het blijkt dat zowel het auteursrecht als de uitzonderingen op de exclusieve rechten, die een
wezenlijk onderdeel vormen van het systeem, gegrond kunnen worden op verschillende
argumenten, die elkaar deels overlappen en deels tegenspreken. Een aantal argumenten is in
het bijzonder relevant in de context van het bibliotheekprivilege omdat ze sterk resoneren met
het doel van bibliotheken, waaronder fundamentele vrijheden zoals vrijheid van
meningsuiting, de verspreiding van informatie, en bevordering van democratie. Deze
theoretische grondgedachten zijn zichtbaar in het werk van hedendaagse
auteursrechtwetenschappers over het heroverwegen van het auteursrecht in antwoord op
technologische ontwikkelingen. Het is een aanwijzing dat een bibliotheekprivilege ook nu nog
gerechtvaardigd kan worden en zelfs dat het auteursrecht bepaalde bibliotheekactiviteiten tot
op zekere hoogte zou moeten toestaan gezien het publieke belang in het beschikbaarstellen
van materialen voor het vergroten van kennis en cultuur en de preservering van (digitaal)
cultureel erfgoed. Hierbij moeten de belangen van rechthebbenden worden meegenomen. Het
wijst op consensus onder auteursrechtwetenschappers dat uitzonderingen die fundamentele
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vrijheden bevorderen een dwingendrechtelijk karakter zouden moeten hebben en niet
eenzijdig door contracten opzij gezet zouden moeten kunnen worden. Dit proefschrift heeft
betoogd dat dit ook geldt voor bibliotheekuitzonderingen, die immers sterk gelinkt zijn aan
meerdere fundamentele rechten, zoals uitingsvrijheid, participatie in het culturele leven, en
onderwijs. Met de fundamentele rechten-retoriek komen verplichtingen voor staten om de
rechten in kwestie te effectueren.
De doelen van het auteursrecht in het bevorderen van expressie, kennis en wijsheid worden
dan ook ten eerste gediend door het toekennen exclusieve rechten, die in het algemeen kunnen
worden gekwalificeerd als rechten met betrekking tot reproductie, beschikbaarstelling en
distributie. Voor bibliotheken betekent dit dat ze toestemming moeten vragen voor activiteiten
die zowel auteursrechtelijk beschermd materiaal als aan de rechthebbende voorbehouden
handelingen betreffen. Hierbij moet bedacht worden dat het auteursrecht niet onbeperkt is,
enerzijds vanwege inherente beperkingen zoals de reikwijdte of het tijdelijke karakter van de
exclusieve rechten, anderzijds als gevolg van wettelijke uitzonderingen, zoals het
bibliotheekprivilege. Op hun beurt zijn auteursrechtuitzonderingen ook niet onvoorwaardelijk:
volgens de zogenoemde driestappentoets moeten uitzonderingen betrekking hebben op
‘bijzondere gevallen’, zonder ‘afbreuk’ te doen aan de ‘normale exploitatie van het werk en
zonder de ‘wettige belangen van de auteur’ op ongerechtvaardigde wijze te schaden. Omdat
dit proefschrift geen ontwerp-bibliotheekprivilege voorstelt maar principes, vindt, zoals
aangegeven, in deze fase geen toetsing aan de driestappentoets plaats.
Landenstudies: historische redenen voor bibliotheekprivilege en huidige ‘visie’
auteursrecht op bibliotheekkenmerken
Na het theoretische deel vervolgt het auteursrechthoofdstuk met vier ‘landen’-studies van het
auteursrecht in de VS, EU, Duitsland en Nederland. De beoogde bijdrage aan de literatuur ligt
ten eerste in het beoordelen van bibliotheken door een auteursrechtelijke lens en in het
bepalen waar die zienswijze zich bevindt op het spectrum van traditioneel-zich ontwikkelend.
Ten tweede draagt het proefschrift daarmee bij aan juridisch georiënteerd onderzoek naar de
doelen en de onderliggende structuur van bibliotheken als informatie-tussenpersonen om
vervolgens het stelsel van uitzonderingen aan te passen aan de digitale omgeving. Ook hierbij
hebben de inzichten vanuit het bibliotheek- en informatiewetenschappen-georiënteerde
onderzoek toegevoegde waarde. De doelen van Hoofdstuk 3 zijn dan ook:
- na te gaan waar de spanning tussen auteursrecht en bibliotheken vandaan komt en te
bestuderen hoe mogelijke conflicten in het verleden zijn opgelost door verschillende
wetgevers, waarom op die manier, en na te gaan in hoeverre de huidige situatie is
veranderd, zoals door de heviger impact van de digitale dimensie van
bibliotheekfuncties;
- te analyseren hoe het auteursrechtdiscours in verschillende landen ‘bibliotheken’
concreet definieert (of, bij gebrek aan een definitie, omschrijft), hun doelen beschrijft,
en hun functies in de sfeer van preservering en toegang bevordert, in het licht van de
in Hoofdstuk 2 geïdentificeerde kenmerken;
- (met Hoofdstuk 4) te bepalen welke van deze karakteristieken en voorwaarden
daadwerkelijk effectief zijn gezien het zich ontwikkelende ‘bibliotheek’-begrip.
In het licht van deze doelen volgt elke landenstudie dezelfde structuur. Een juridische
procedure op het auteursrecht-bibliotheek snijvlak wordt steeds gevolgd door een historische
uiteenzetting van de ontwikkeling van dat raakvlak en de introductie van de eerste
bibliotheekuitzonderingen. Welke maatschappelijke en technologische ontwikkelingen
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wakkerden de debatten over de noodzaak van zulke uitzonderingen aan? Vastgesteld wordt
dat drie cycli kunnen worden onderscheiden in de vraagstukken waarmee wetgevers in het
verleden
geconfronteerd
zijn:
stijgende
uitleencijfers,
zich
ontwikkelende
reprografietechnieken en de introductie van gecomputeriseerde of digitale
gebruiksmogelijkheden in de informatiemaatschappij. Hiermee wordt aangegeven dat de
tegenwoordige discussies over het bibliotheekprivilege niet nieuw zijn, maar wel
geïntensiveerd met elke toename van toegang tot beschermde werken en met elke verandering
in technologiegebruik in de bibliotheekpraktijk. Vooral in het digitale domein verdwijnen
plaats- en tijdgerelateerde belemmeringen naar de achtergrond, wat zorgt voor ongerustheid
bij rechthebbenden. Blijkens de landenstudies hebben de wetgevers in eerste instantie op hun
eigen manier getracht een balans te zoeken tussen de belangen van rechthebbenden
betreffende compensatie voor het gebruik van hun werken, en de belangen van bibliotheken,
gebruikers en de samenleving als geheel in het verkrijgen van toegang tot die werken. Toch
ligt een gedeelde premisse van de Amerikaanse en Europese benaderingen in de bevordering
van de verspreiding van informatie en cultuur, wat van belang blijft in het digitale domein.
Vervolgens onderwerpt elke afzonderlijke landenstudie het betreffende auteursrecht aan een
toetsing die vertrekt vanuit de bibliotheekkenmerken zoals geïdentificeerd in het
toetsingskader. De data waarop de toetsing teruggrijpt is geordend in Bijlage II, waar de
positie van ‘bibliotheken’ en hun institutionele organisatie, doel en functies uit geldende
auteurswetten, wetsgeschiedenis, relevante zaken en andere beleidsdocumenten wordt
afgeleid. De analyse laat dus ruimte voor nationale bijzonderheden in de wijze waarop
auteurswetgevers ‘bibliotheken’ benaderen.
Enkele conclusies uit de landenstudies, omtrent de vraag waar ‘bibliotheken’ zich onder het
auteursrecht bevinden op het spectrum van traditioneel naar zich ontwikkelend, zijn de
volgende. Uit alle vier casestudies blijkt dat het auteursrecht op meerdere punten verouderd is,
waardoor het zich ontwikkelende bibliotheekconcept niet voldoende wordt weerspiegeld.
Voor zover we nog, of juist, een rol voor bibliotheken zien in het digitale domein, moet het
bibliotheekprivilege daarom worden herzien. Dit past in de historische lijn die laat zien dat
zowel auteursrecht als bibliotheken voortdurend zijn aangepast aan technologische
ontwikkelingen. Blijkens de analyses worden bibliotheken vaak niet gedefinieerd in de
respectievelijke auteurswetten. Dat wordt niet als problematisch beschouwd, zolang de wijze
waarop bibliotheken worden getypeerd voor toepassingsdoeleinden van het
bibliotheekprivilege maar weergeeft dat hun ‘institutionele organisatie’ in ontwikkeling is en
gebaseerd is op fundamentele kenmerken zoals handelen als een gevestigde structuur in de
samenleving. Geconcludeerd wordt dat ‘institutionele organisatie’ in het auteursrecht veelal
traditionele connotaties heeft die wijzen op een fysieke plaats.
Wat betreft het tweede kenmerk, ‘doel’, onderschrijft elke landenstudie dat de missie van
bibliotheken een aanhoudende factor van betekenis is vanuit een auteursrechtperspectief. Dat
wil zeggen, zowel wetsgeschiedenis als recente beleidsdocumenten impliceren dat toegang op
de lange termijn, de verspreiding van informatie, en educatieve- en cultuurdoeleinden ten
dienste van gebruikers relevant blijven in het digitale domein. Geconstateerd wordt echter dat
deze zienswijze niet voldoende uitdrukking vindt in de tekst van de bibliotheekuitzonderingen
zelf, waardoor de daadwerkelijke reikwijdte van deze bepalingen twijfelachtig is. Dat blijkt
vooral bij het onderzoek naar de ruimte voor het derde kenmerk, de ‘functies’ die deze doelen
concreet maken: waar geconcludeerd kan worden dat de bepalingen de digitale component
van toegang en preservering in elk geval in enige mate mogelijk moeten maken, zijn de
voorwaarden in de bepalingen in het algemeen onduidelijk en beperkt. Dat is alleen anders in
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specifieke contexten, zoals het regime van de EU Richtlijn Verweesde Werken, die
digitalisering en digitale toegang tot zulke werken onder voorwaarden toestaat. Het blijkt dat
de werkingssfeer van het bibliotheekprivilege een kwestie van interpretatie is, die kan worden
aangepast naar gelang de politieke wil daartoe bestaat. Waar wetgevers niet optreden, is
aangetoond dat rechters dit gat in de laatste jaren ten dele hebben opgevuld door te kiezen
voor een interpretatie die de effectiviteit van de bibliotheekuitzonderingen garandeert, gezien
het doel van zowel de uitzonderingen als van bibliotheken in de verspreiding van cultuur.
Waar de digitale kanten van bibliotheken tot nu toe onderbelicht blijven, wordt in de
normatieve vergelijking onderzocht of al initiatieven zichtbaar zijn die ruimte geven aan de
bibliotheken in ontwikkeling.
Vergelijking: status quo van bibliotheekprivilege op traditioneel-zich ontwikkelend
spectrum
De uitkomsten van de landenstudies worden in Hoofdstuk 4 onderworpen aan de
daadwerkelijke rechtsvergelijking om overeenkomsten en verschillen in de benadering van
‘bibliotheken’ door de respectievelijke auteurswetgevers aan te tonen en om daarmee
aanbevelingen te kunnen doen voor de uitgangspunten voor een toekomstig
bibliotheekprivilege.
De
analyses
worden
aangevuld
met
kritiek
van
(auteursrecht)wetenschappers en een verkenning van oplossingen die al worden voorgesteld
in literatuur, rapporten, rechtspraak e.d. Het overzicht identificeert problemen en mogelijke
oplossingen op niet-uitputtende wijze, bedoeld om de voortdurende discussie over het
onderwerp te inspireren.
Naast het analyseren van de ontwikkeling en grondprincipes van een bibliotheekprivilege
tonen thematische schema’s patronen aan in de positie van bibliotheken onder het
auteursrecht, geconcretiseerd met de overwegingen van vier wetgevers. Met de optie om het
auteursrecht af te zetten tegen de ontwikkelende interpretatie van ‘bibliotheken’ levert het
proefschrift een bijdrage aan de bestaande literatuur. Vervolgens kan worden geconcludeerd
hoeveel juridische ruimte voor bibliotheken en hun functies onder een uitzondering nodig én
gerechtvaardigd is, wat leidt tot een overzicht van principes voor een toekomstig
bibliotheekprivilege op basis van potentiële benaderingen voorwaarts in de discussie over het
privilege in de digitale omgeving.
Wat betreft bestaande ruimte voor bibliotheken onder het auteursrecht zijn al enkele
conclusies te geven. Ten eerste blijkt uit de vergelijking dat, als een van de centrale patronen
rond ‘institutionele organisatie’, de verschillende auteursrechtregimes bibliotheken vaak
typeren als ‘gebouwen’, wat onvoldoende tegemoet komt aan de losmaking van bibliotheken
van een vaste plaats. Bibliotheken als zodanig aanduiden is daarom een kwestie van
(wetgevings)keuze om de reikwijdte van het privilege te bepalen. Ook als de afbakeningsratio
nog gerechtvaardigd is, moet de uitvoering van dit criterium beter afgestemd zijn op de
digitale situatie, waarvoor het onderzoek enkele voorbeelden identificeerde. Andere
typeringen van bibliotheken die terugkeren in de nationale auteurswetten suggereren een
traditionele opvatting, maar laten ook ruimte voor een bredere interpretatie afhankelijk van de
context, zoals het karakter en gebruik van de collectie, die nu ook een digitale dimensie heeft,
alsmede ‘plaats’ en ‘publiek toegankelijke’ instelling. Een oplossing is dan om de interpretatie
van zulke termen uit te breiden naar het zich ontwikkelende bibliotheekconcept; de
auteursrechtwetgevers zouden dit expliciet moeten maken zodat de digitale kant van
bibliotheken niet alleen wordt erkend in wetsgeschiedenis maar ook in het privilege zelf.
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Dergelijke termen wijzen bovendien op fundamentele trekken van bibliotheken, zoals het
laagdrempelige, inclusieve karakter en de systematische wijze van opereren. Ook zijn
voorbeelden genoemd van terminologie waaruit al een zich ontwikkelende kijk op
bibliotheken blijkt, zoals ‘online aanwezigheid’ van bibliotheken en hun functioneren als
‘online platform’. Een alternatief voor het aanpassen van het auteursrecht is het versterken
van de bestaande dwarsverbanden met bibliotheekwetgeving, waardoor het idee van
bibliotheken als geïntegreerde fysieke en digitale entiteiten ook uitdrukking vindt in het
auteursrecht.
Ten tweede is gebleken dat de bestudeerde auteursrechtregimes het ‘doel’ van bibliotheken in
de sfeer van cultuur, onderwijs en lange termijn toegang al waarderen en erkennen dat de
realisering ervan voordeel kan hebben van technologische ontwikkelingen. Het doel van
bibliotheken vormt bovendien een rechtvaardiging voor het auteursrechtelijke privilege.
Nadere bestudering van de geldende uitzonderingen leidt echter tot de vraag of deze
uitzonderingen de digitale dimensie van bibliotheekdoelen wel echt faciliteren, vooral bezien
in samenhang met de operationaliserende functies. Een stap verder is daarom om het doel
daadwerkelijk te beschouwen als afbakeningscriterium in plaats van de focus op fysieke
grenzen, met als resultaat dat bibliotheekactiviteiten toegestaan zouden moeten zijn onder het
auteursrecht voor zover deze noodzakelijk zijn voor de uitoefening van de missie. Aan deze
benadering liggen ook de gedeelde doelen van bibliotheken en het auteursrecht ten grondslag.
In verbinding hiermee, moet het privilege – ten derde – ruimte bieden aan de ‘functies’ die de
missie operationaliseren, namelijk preservering en toegang. Volgens de landenstudies hebben
de bestaande uitzonderingen verschillende gevolgen gezien hun optionele of
dwingendrechtelijke karakter. Wat betreft preservering zijn voorts terugkerende kwesties de
onduidelijkheid over de toegestane hoeveelheid kopieën, en de vraag wanneer deze mogen
worden gemaakt. Voorgestelde oplossingen zijn bijvoorbeeld om preserveringskopieën toe te
staan ‘voor zover noodzakelijk’ of in elk geval ‘meer dan een’ en met de technisch vereiste
veranderingen. Wat betreft toegang bevat geen van de bestudeerde auteursrechtsystemen een
onmiskenbare uitzondering voor online toegang tot bibliotheekmaterialen, ook al zijn de
benodigde technologieën beschikbaar. Vanuit een fundamenteel perspectief, namelijk het
publiek belang dat gediend is bij bibliotheekactiviteiten, kan worden aangevoerd dat
bibliotheken in ieder geval hun functies tot op bepaalde hoogte zouden moeten kunnen
vervullen in het digitale domein op basis van een uitzondering. Kernwoorden in dit opzicht
zijn, vanuit de voorgestelde minimum waarborg-benadering: functionele gelijkwaardigheid,
dynamische interpretatie, en effectiviteit en flexibiliteit van uitzonderingen. De conclusies
gaan hier dieper op in met concrete voorbeelden die al zichtbaar zijn in wetgeving en
rechtspraak, zoals open bewoordingen of een faciliterende interpretatie van de voorwaarden
van een bepaalde uitzondering.
Conclusies en aanbevelingen voor de principes voor een auteursrechtelijk
bibliotheekprivilege in de digitale genetwerkte omgeving
In het concluderende Hoofdstuk 5 komen de grote lijnen uit het proefschrift samen in
aanbevelingen voor de uitgangspunten voor een toekomstig bibliotheekprivilege.
Het bediscussiëren van mogelijke principes voor een bibliotheekprivilege draagt op zichzelf
genomen bij aan de bestaande literatuur, omdat het verder gaat dan een bespreking van het
recht als zodanig en zich ook richt op de oorsprong en ontwikkeling, doelen en
grondgedachten, effecten en toekomst van bibliotheekuitzonderingen. Twee
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veronderstellingen liggen ten grondslag aan die bijdrage. De principes voor een toekomstig
bibliotheekprivilege zouden:
1. het zich ontwikkelende bibliotheekconcept moeten reflecteren, dat wil zeggen de
digitale dimensie van institutionele organisatie (plaats, collectie), doel en functies; en
2. gebaseerd moeten zijn op bestaande grondgedachten voor bibliotheekuitzonderingen
in het auteursrecht, voor zover deze nog geldig zijn; maar het resultaat moet geschikt
zijn voor de specifieke kenmerken van het digitale domein.
De veronderstellingen impliceren dat de modernisering van de principes voor het
bibliotheekprivilege een zaak is van taal en retoriek, interpretatie en politieke wil. Met deze
veronderstellingen in gedachten, worden de principes uitgewerkt onder twee kopjes:
A. Fundamentele principes (betreffende onderliggende beginselen, vorm en karakter)
B. Inhoudelijke principes (betreffende de inhoud en voorwaarden)
De kopjes brengen tot uitdrukking dat de principes gebaseerd zouden moeten zijn op en
gevormd worden naar bepaalde grondbeginselen. De aldus geformuleerde uitgangspunten
moeten een antwoord bieden op gesignaleerde moeilijkheden in het bestaande auteursrecht.
Een centrale bevinding van het onderzoek is dat auteursrecht en bibliotheken in theorie
gedeelde doelen hebben in de organisatie en verspreiding van informatie, kennis en cultuur,
en in het bevorderen van zelfontplooiing. Om aan deze doelen te tegemoet te komen stelt het
proefschrift een overkoepelend principe voor dat de reikwijdte van de fundamentele en
inhoudelijke principes bepaalt: een ‘minimum waarborg’-benadering waarin het auteursrecht
de betrokken belangen in overeenstemming moet brengen en afwegen. Een dergelijke
benadering moet flexibiliteit garanderen voor toekomstige ontwikkelingen en nieuwe
manieren van informatieverschaffing door bibliotheken.
Een recapitulatie van het onderliggende onderzoek naar bibliotheken enerzijds en hun positie
onder het auteursrecht in rechtsvergelijkend perspectief anderzijds resulteert uiteindelijk in de
formulering van fundamentele en inhoudelijke principes vanuit zowel bibliotheek- als
auteursrechtperspectief. Interessant daarbij is dat meerdere principes onder beide
perspectieven terugkeren, maar gerechtvaardigd worden vanuit deels andere onderbouwingen.
Vanuit de historisch ontwikkelde rol en de blijvende relevantie van de kenmerken van
bibliotheken, namelijk institutionele organisatie, doel en functies, zijn de principes vanuit
bibliotheekperspectief als volgt geformuleerd:
A. Fundamentele principes
Fundamentele principes die uitdrukking geven aan de ‘minimum waarborg’-benadering zijn
‘wenselijkheid’ en ‘rechtszekerheid en duidelijkheid v. flexibiliteit’.
Om daadwerkelijk een minimumwaarborg te vormen, moeten de principes het fundamentele
karakter van het privilege reflecteren. Uitgangspunten in dat opzicht zijn dat een privilege een
dwingendrechtelijk karakter zou moeten hebben, en daarmee samenhangend, niet eenzijdig
opzij gezet zou moeten kunnen worden door rechthebbenden. Het privilege is het startpunt;
voor activiteiten die verder gaan, zijn contracten onder redelijke voorwaarden nodig.
B. Inhoudelijke principes
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De fundamentele principes bepalen tegelijkertijd de inhoud van de principes. Sommige
bibliotheekkenmerken zijn zodanig essentieel dat ze nooit mogen ontbreken ongeacht de
verschijningsvorm van bibliotheken, d.w.z. traditioneel of digitaal. Dienovereenkomstig zou
elk privilege de geïdentificeerde kenmerken moeten erkennen:
- Wat betreft ‘institutionele organisatie’: met het oog op flexibiliteit hoeft het privilege
‘bibliotheken’ niet te definiëren; hun kenmerken hangen af van de context, zoals het
nagestreefde doel. Wel moet in elk geval de ontwikkelende dimensie van institutionele
organisatie worden gereflecteerd, wat o.a. inhoudt dat de focus niet ligt op de fysieke
infrastructuur maar op de gestructureerde manier van werken, die ook digitaal kan zijn. De
afbakening ligt dan bijvoorbeeld in de mogelijkheid om een controleerbare kring van
gebruikers te dienen.
- Wat betreft ‘doel’: een privilege moet een basis bieden voor de publieke dienstverlening en
missie van bibliotheken op het gebied van betekenisvolle (lange termijn) toegang voor
gebruikers, ook digitaal. Waar de missie samenvalt met een publieke taak moet dit worden
geïncorporeerd in een faciliterend privilege in het auteursrecht. Dat bibliotheken opereren op
de basis van waarden zoals toegankelijkheid, betrouwbaarheid en diversiteit is een
rechtvaardiging voor het privilege. Als zodanig vormt het doel een afbakeningscriterium voor
de reikwijdte van het privilege.
- Wat betreft ‘functies’: het privilege moet de digitale realiteit van de functies van
preservering en toegang uitdragen, in die zin dat bibliotheken deze functies in de online
omgeving in elk geval tot op zekere hoogte moeten kunnen uitvoeren onder een gebalanceerd
privilege.
Op hun beurt kunnen de principes vanuit het auteursrechtperspectief, uitgaand van de
historische grondgedachten en van de bestaande ruimte onder het auteursrecht voor de zich
ontwikkelende bibliotheekkenmerken, worden samengevat als:
A. Fundamentele principes
Een aantal principes die hierboven al vanuit bibliotheekperspectief zijn genoemd, kan verder
worden onderbouwd vanuit het auteursrecht. Principes die voortkomen uit de ‘minimum
waarborg’-benadering zijn in dit opzicht ‘wenselijkheid’, ‘doeltreffendheid’,
‘rechtvaardigheid’, en ‘rechtszekerheid en duidelijkheid v. flexibiliteit’.
Opnieuw leidt de analyse van de ratio voor een bibliotheekprivilege in theorie en de bestaande
auteurswetten in samenhang met de minimum waarborg-benadering tot de conclusie dat twee
verdere uitgangspunten nodig zijn: een dwingendrechtelijk karakter, en daarmee
samenhangend, het principe dat het privilege niet eenzijdig opzij te zetten zou moeten zijn.
B. Inhoudelijke principes
Ook hier moeten de inhoudelijke principes de voorgestelde fundamentele principes versterken
of verwezenlijken op zo’n manier dat ze relevant blijven in de digitale genetwerkte omgeving.
Per bibliotheekkenmerk pakt dat als volgt uit.
- Wat betreft ‘institutionele organisatie’: de huidige afwezigheid van bibliotheekdefinities in
het auteursrecht kan behouden blijven omdat het de flexibiliteit ten goede komt. Verder is
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geconcludeerd dat terminologie vanuit bibliotheekwetgeving geïncorporeerd zou moeten
worden in het auteursrecht, waar dit uitdrukking geeft aan het zich ontwikkelende
bibliotheekconcept, namelijk een geïntegreerde fysieke-digitale bibliotheek. De interpretatie
van bestaande terminologie in het bibliotheekprivilege moet dienovereenkomstig ruimer
worden: de wetgever zou bijvoorbeeld duidelijk moeten stellen dat de geldende interpretatie
van termen zoals ‘gebouwen’, ‘instellingen’ en ‘publiek toegankelijk’ verder gaat dan de
fysieke verschijning en ook een digitale omgeving omvat. Omdat de afbakeningsratio wel nog
geldig is, moet een criterium worden gevonden dat zowel recht doet aan die ratio als aan de
digitale realiteit, zoals toegang bieden tot auteursrechtelijk beschermde content aan een
controleerbare kring van gebruikers via een gesloten netwerkinfrastructuur.
- Wat betreft ‘doel’: een privilege moet de verspreidingsdoeleinden van bibliotheken op
effectieve wijze garanderen. Bibliotheekdoelen als alternatieve infrastructuur voor cultuur,
onderwijs en lange termijn toegang moeten niet alleen worden gewaardeerd in de
wetsgeschiedenis, maar dienen ook concrete ruimte te krijgen in de tekst van het privilege
zelf. Op deze manier dient het doel van bibliotheken als een afbakeningscriterium voor de
reikwijdte van het privilege dat weergeeft dat de nadruk op het fysieke wordt verlaten. Of het
niet-commerciële karakter van de doelen een vereiste is, hangt af van de context. Ook moet
opnieuw een connectie worden gemaakt met bibliotheekwetgeving: het proefschrift betoogt
dat, als de wetgever voor bibliotheken een digitale publieke taak formuleert, dit moet
doorspelen in een faciliterend regime onder auteursrechtwetgeving.
- Wat betreft ‘functies’: verschillende scenario’s zijn denkbaar om het auteursrecht digitale
functies te laten omvatten, variërend van het aannemen van geheel nieuwe uitzonderingen of
van het veranderen van de condities in de bestaande uitzonderingen tot het aanpassen van de
interpretatie van centrale concepten. Dit laatste is recent gebeurd met het begrip ‘uitlenen’, dat
nu ook ‘e-lending’ omvat. Verder is betoogd dat in elk geval een basislevel van vrije toegang
tot digitale materialen mogelijk moet zijn, terwijl de belangen van rechthebbenden moeten
worden meegewogen. Het proefschrift stelt enkele mogelijkheden voor waarop criteria
kunnen bijdragen aan de minimum waarborg-benadering en bespreekt onder meer hoe een
juridische benadering van ‘functionele gelijkwaardigheid’ uitpakt voor preservering en de drie
vormen van toegang. Beargumenteerd is dat de toepassing van centrale voorwaarden uit de
bestaande bibliotheekuitzonderingen context-afhankelijk is, zoals publieke toegankelijkheid,
het niet-commerciële karakter, en een vergoeding voor het gebruik.
Concluderend kan worden gesteld dat sommige principes vanuit zowel bibliotheek- als
auteursrechtperspectief gerechtvaardigd kunnen worden, waarbij de onderbouwingen elkaar
versterken. Het past bij hoe dit proefschrift het auteursrecht ziet: als een katalysator voor het
nadenken over het bredere vraagstuk van de ontwikkeling van de bibliotheek. De mogelijke
positie van bibliotheken in de digitale genetwerkte omgeving wordt dus geconceptualiseerd
door een gefocuste, juridische lens, terwijl het auteursrecht zelf wordt getoetst aan
terugkerende bibliotheekkenmerken. Fundamentele rechten worden geacht zowel het
auteursrecht als de bibliotheekpraktijk te kleuren, terwijl auteursrecht en bibliotheken
gedeelde doelen zijn toegedicht in de organisatie en verspreiding van informatie. De conclusie
is daarom dat het auteursrecht bibliotheekfuncties in dit opzicht in elk geval tot op zekere
hoogte mogelijk moet maken. Dit proefschrift heeft de zoektocht voor een zogenoemd
libratory auteursrecht uiteengezet, waarbij onderkend moet worden dat de debatten over een
toekomstig bibliotheekprivilege worden gevormd door taalkundige, interpretatieve en
conceptuele kwesties, wat bovendien verder wordt beïnvloed door elke wisseling van de
dominante technologieën.
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ANNEX I
Selection of national copyright provisions
This Annex contains a selection of copyright provisions which are of relevance to libraries.
The provisions are predominantly library-specific, but general provisions have been included
insofar they are relevant for the analysis of copyright’s view on libraries. In this capacity, all
provisions have featured in the analyses in Chapter 3. The Annex thus lists provisions from
the copyright laws of the US, the EU, Germany and The Netherlands respectively. Where
relevant, the sources of the translations are indicated for each country.

The US2889


US Copyright Act [U.S. Code Title 17 – Copyrights]

§ 106 - Exclusive rights in copyrighted works
Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to
authorize any of the following:
(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;
(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of
ownership, or by rental, lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and
other audiovisual works, to perform the copyrighted work publicly;
(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or
sculptural works, including the individual images of a motion picture or other audiovisual work, to display the
copyrighted work publicly; and
(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio
transmission.

§ 107 - Limitations on exclusive rights: Fair use
Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use
by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as
criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or
research, is not an infringement of copyright. In determining whether the use made of a work in any particular
case is a fair use the factors to be considered shall include—
(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit
educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors.

§ 108 - Limitations on exclusive rights: Reproduction by libraries and archives
(a) Except as otherwise provided in this title and notwithstanding the provisions of section 106, it is not an
infringement of copyright for a library or archives, or any of its employees acting within the scope of their
2889

U.S. Code Title 17 – Copyrights is, among others, available via: http://www.copyright.gov/title17/.
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employment, to reproduce no more than one copy or phonorecord of a work, except as provided in subsections
(b) and (c), or to distribute such copy or phonorecord, under the conditions specified by this section, if—
(1) the reproduction or distribution is made without any purpose of direct or indirect commercial
advantage;
(2) the collections of the library or archives are
(i) open to the public, or
(ii) available not only to researchers affiliated with the library or archives or with the institution
of which it is a part, but also to other persons doing research in a specialized field; and
(3) the reproduction or distribution of the work includes a notice of copyright that appears on the copy
or phonorecord that is reproduced under the provisions of this section, or includes a legend stating that
the work may be protected by copyright if no such notice can be found on the copy or phonorecord that
is reproduced under the provisions of this section.
(b) The rights of reproduction and distribution under this section apply to three copies or phonorecords of an
unpublished work duplicated solely for purposes of preservation and security or for deposit for research use in
another library or archives of the type described by clause (2) of subsection (a), if—
(1) the copy or phonorecord reproduced is currently in the collections of the library or archives; and
(2) any such copy or phonorecord that is reproduced in digital format is not otherwise distributed in that
format and is not made available to the public in that format outside the premises of the library or
archives.
(c) The right of reproduction under this section applies to three copies or phonorecords of a published work
duplicated solely for the purpose of replacement of a copy or phonorecord that is damaged, deteriorating, lost, or
stolen, or if the existing format in which the work is stored has become obsolete, if—
(1) the library or archives has, after a reasonable effort, determined that an unused replacement cannot
be obtained at a fair price; and
(2) any such copy or phonorecord that is reproduced in digital format is not made available to the public
in that format outside the premises of the library or archives in lawful possession of such copy.
For purposes of this subsection, a format shall be considered obsolete if the machine or device necessary to
render perceptible a work stored in that format is no longer manufactured or is no longer reasonably available in
the commercial marketplace.
(d) The rights of reproduction and distribution under this section apply to a copy, made from the collection of a
library or archives where the user makes his or her request or from that of another library or archives, of no more
than one article or other contribution to a copyrighted collection or periodical issue, or to a copy or phonorecord
of a small part of any other copyrighted work, if—
(1) the copy or phonorecord becomes the property of the user, and the library or archives has had no
notice that the copy or phonorecord would be used for any purpose other than private study,
scholarship, or research; and
(2) the library or archives displays prominently, at the place where orders are accepted, and includes on
its order form, a warning of copyright in accordance with requirements that the Register of Copyrights
shall prescribe by regulation.
(e) The rights of reproduction and distribution under this section apply to the entire work, or to a substantial part
of it, made from the collection of a library or archives where the user makes his or her request or from that of
another library or archives, if the library or archives has first determined, on the basis of a reasonable
investigation, that a copy or phonorecord of the copyrighted work cannot be obtained at a fair price, if—
(1) the copy or phonorecord becomes the property of the user, and the library or archives has had no
notice that the copy or phonorecord would be used for any purpose other than private study,
scholarship, or research; and
(2) the library or archives displays prominently, at the place where orders are accepted, and includes on
its order form, a warning of copyright in accordance with requirements that the Register of Copyrights
shall prescribe by regulation.
(f) Nothing in this section—
(1) shall be construed to impose liability for copyright infringement upon a library or archives or its
employees for the unsupervised use of reproducing equipment located on its premises: Provided, That
such equipment displays a notice that the making of a copy may be subject to the copyright law;
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(2) excuses a person who uses such reproducing equipment or who requests a copy or phonorecord
under subsection (d) from liability for copyright infringement for any such act, or for any later use of
such copy or phonorecord, if it exceeds fair use as provided by section 107;
(3) shall be construed to limit the reproduction and distribution by lending of a limited number of copies
and excerpts by a library or archives of an audiovisual news program, subject to clauses (1), (2), and (3)
of subsection (a); or
(4) in any way affects the right of fair use as provided by section 107, or any contractual obligations
assumed at any time by the library or archives when it obtained a copy or phonorecord of a work in its
collections.
(g) The rights of reproduction and distribution under this section extend to the isolated and unrelated
reproduction or distribution of a single copy or phonorecord of the same material on separate occasions, but do
not extend to cases where the library or archives, or its employee—
(1) is aware or has substantial reason to believe that it is engaging in the related or concerted
reproduction or distribution of multiple copies or phonorecords of the same material, whether made on
one occasion or over a period of time, and whether intended for aggregate use by one or more
individuals or for separate use by the individual members of a group; or
(2) engages in the systematic reproduction or distribution of single or multiple copies or phonorecords
of material described in subsection (d): Provided, That nothing in this clause prevents a library or
archives from participating in interlibrary arrangements that do not have, as their purpose or effect, that
the library or archives receiving such copies or phonorecords for distribution does so in such aggregate
quantities as to substitute for a subscription to or purchase of such work.
(h)
(1) For purposes of this section, during the last 20 years of any term of copyright of a published work, a library
or archives, including a nonprofit educational institution that functions as such, may reproduce, distribute,
display, or perform in facsimile or digital form a copy or phonorecord of such work, or portions thereof, for
purposes of preservation, scholarship, or research, if such library or archives has first determined, on the basis of
a reasonable investigation, that none of the conditions set forth in subparagraphs (A), (B), and (C) of paragraph
(2) apply.
(2) No reproduction, distribution, display, or performance is authorized under this subsection if—
(A) the work is subject to normal commercial exploitation;
(B) a copy or phonorecord of the work can be obtained at a reasonable price; or
(C) the copyright owner or its agent provides notice pursuant to regulations promulgated by the Register
of Copyrights that either of the conditions set forth in subparagraphs (A) and (B) applies.
(3) The exemption provided in this subsection does not apply to any subsequent uses by users other than such
library or archives.
(i) The rights of reproduction and distribution under this section do not apply to a musical work, a pictorial,
graphic or sculptural work, or a motion picture or other audiovisual work other than an audiovisual work dealing
with news, except that no such limitation shall apply with respect to rights granted by subsections (b), (c), and
(h), or with respect to pictorial or graphic works published as illustrations, diagrams, or similar adjuncts to works
of which copies are reproduced or distributed in accordance with subsections (d) and (e).

§ 109 - Limitations on exclusive rights: Effect of transfer of particular copy or phonorecord
(a) Notwithstanding the provisions of section 106(3), the owner of a particular copy or phonorecord lawfully
made under this title, or any person authorized by such owner, is entitled, without the authority of the copyright
owner, to sell or otherwise dispose of the possession of that copy or phonorecord. Notwithstanding the preceding
sentence, copies or phonorecords of works subject to restored copyright under section 104A that are
manufactured before the date of restoration of copyright or, with respect to reliance parties, before publication or
service of notice under section 104A(e), may be sold or otherwise disposed of without the authorization of the
owner of the restored copyright for purposes of direct or indirect commercial advantage only during the 12month period beginning on—
(1) the date of the publication in the Federal Register of the notice of intent filed with the Copyright
Office under section 104A(d)(2)(A), or
(2) the date of the receipt of actual notice served under section 104A(d)(2)(B), whichever occurs first.
(b)
(1)
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(A) Notwithstanding the provisions of subsection (a), unless authorized by the owners of copyright in
the sound recording or the owner of copyright in a computer program (including any tape, disk, or other
medium embodying such program), and in the case of a sound recording in the musical works embodied
therein, neither the owner of a particular phonorecord nor any person in possession of a particular copy
of a computer program (including any tape, disk, or other medium embodying such program), may, for
the purposes of direct or indirect commercial advantage, dispose of, or authorize the disposal of, the
possession of that phonorecord or computer program (including any tape, disk, or other medium
embodying such program) by rental, lease, or lending, or by any other act or practice in the nature of
rental, lease, or lending. Nothing in the preceding sentence shall apply to the rental, lease, or lending of
a phonorecord for nonprofit purposes by a nonprofit library or nonprofit educational institution. The
transfer of possession of a lawfully made copy of a computer program by a nonprofit educational
institution to another nonprofit educational institution or to faculty, staff, and students does not
constitute rental, lease, or lending for direct or indirect commercial purposes under this subsection.
(B) This subsection does not apply to—
(i) a computer program which is embodied in a machine or product and which cannot be copied
during the ordinary operation or use of the machine or product; or
(ii) a computer program embodied in or used in conjunction with a limited purpose computer
that is designed for playing video games and may be designed for other purposes.

[…]
(c) Notwithstanding the provisions of section 106(5), the owner of a particular copy lawfully made under this
title, or any person authorized by such owner, is entitled, without the authority of the copyright owner, to display
that copy publicly, either directly or by the projection of no more than one image at a time, to viewers present at
the place where the copy is located.
[…]

§ 1201 - Circumvention of copyright protection systems
[…]
(d) Exemption for nonprofit libraries, archives and educational institutions
(1) A nonprofit library, archives, or educational institution which gains access to a commercially
exploited copyrighted work solely in order to make a good faith determination of whether to acquire a
copy of that work for the sole purpose of engaging in conduct permitted under this title shall not be in
violation of subsection (a)(1)(A). A copy of a work to which access has been gained under this
paragraph—
(A) may not be retained longer than necessary to make such good faith determination; and
(B) may not be used for any other purpose.
(2) The exemption made available under paragraph (1) shall only apply with respect to a work when an
identical copy of that work is not reasonably available in another form.
(3)A nonprofit library, archives, or educational institution that willfully for the purpose of commercial
advantage or financial gain violates paragraph (1)—
(A) shall, for the first offense, be subject to the civil remedies under section 1203; and
(B) shall, for repeated or subsequent offenses, in addition to the civil remedies under section
1203, forfeit the exemption provided under paragraph (1).
(4) This subsection may not be used as a defense to a claim under subsection (a)(2) or (b), nor may this
subsection permit a nonprofit library, archives, or educational institution to manufacture, import, offer
to the public, provide, or otherwise traffic in any technology, product, service, component, or part
thereof, which circumvents a technological measure.
(5) In order for a library or archives to qualify for the exemption under this subsection, the collections
of that library or archives shall be—
(A) open to the public; or
(B) available not only to researchers affiliated with the library or archives or with the
institution of which it is a part, but also to other persons doing research in a specialized field.
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The EU2890


Rental and Lending Rights Directive 1992/100

Article 1 Object of harmonization
1. In accordance with the provisions of this Chapter, Member States shall provide, subject to Article 5, a right to
authorize or prohibit the rental and lending of originals and copies of copyright works, and other subject matter
as set out in Article 2 (1).
2. For the purposes of this Directive, 'rental' means making available for use, for a limited period of time and for
direct or indirect economic or commercial advantage.
3. For the purposes of this Directive, 'lending' means making available for use, for a limited period of time and
not for direct or indirect economic or commercial advantage, when it is made through establishments which are
accessible to the public.
4. The rights referred to in paragraph 1 shall not be exhausted by any sale or other act of distribution of originals
and copies of copyright works and other subject matter as set out in Article 2 (1).

Article 5 Derogation from the exclusive public lending right
1. Member States may derogate from the exclusive right provided for in Article 1 in respect of public lending,
provided that at least authors obtain a remuneration for such lending. Member States shall be free to determine
this remuneration taking account of their cultural promotion objectives.
2. When Member States do not apply the exclusive lending right provided for in Article 1 as regards
phonograms, films and computer programs, they shall introduce, at least for authors, a remuneration.
3. Member States may exempt certain categories of establishments from the payment of the remuneration
referred to in paragraphs 1 and 2.
4. The Commission, in cooperation with the Member States, shall draw up before 1 July 1997 a report on public
lending in the Community. It shall forward this report to the European Parliament and to the Council.



Rental and Lending Rights Directive 2006/115

Article 2 Definitions
1. For the purposes of this Directive the following definitions shall apply:
(a) ‘rental’ means making available for use, for a limited period of time and for direct or indirect economic
or commercial advantage;
(b) ‘lending’ means making available for use, for a limited period of time and not for direct or indirect economic
or commercial advantage, when it is made through establishments which are accessible to the public;
[…]

Article 6 Derogation from the exclusive public lending right
1. Member States may derogate from the exclusive right provided for in Article 1 in respect of public lending,
provided that at least authors obtain a remuneration for such lending. Member States shall be free to determine
this remuneration taking account of their cultural promotion objectives.
2. Where Member States do not apply the exclusive lending right provided for in Article 1 as regards
phonograms, films and computer programs, they shall introduce, at least for authors, a remuneration.
3. Member States may exempt certain categories of establishments from the payment of the remuneration
referred to in paragraphs 1 and 2.
2890

The European directives mentioned here can be found at:
http://ec.europa.eu/internal_market/copyright/acquis/index_en.htm.
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Copyright Directive 2001/29

Article 2 Reproduction right
Member States shall provide for the exclusive right to authorise or prohibit direct or indirect, temporary or
permanent reproduction by any means and in any form, in whole or in part:
(a) for authors, of their works;
(b) for performers, of fixations of their performances;
(c) for phonogram producers, of their phonograms;
(d) for the producers of the first fixations of films, in respect of the original and copies of their films;
(e) for broadcasting organisations, of fixations of their broadcasts, whether those broadcasts are transmitted by
wire or over the air, including by cable or satellite.

Article 3 Right of communication to the public of works and right of making available to the public other
subject-matter
1. Member States shall provide authors with the exclusive right to authorise or prohibit any communication to
the public of their works, by wire or wireless means, including the making available to the public of their works
in such a way that members of the public may access them from a place and at a time individually chosen by
them.
2. Member States shall provide for the exclusive right to authorise or prohibit the making available to the public,
by wire or wireless means, in such a way that members of the public may access them from a place and at a time
individually chosen by them:
(a) for performers, of fixations of their performances;
(b) for phonogram producers, of their phonograms;
(c) for the producers of the first fixations of films, of the original and copies of their films;
(d) for broadcasting organisations, of fixations of their broadcasts, whether these broadcasts are transmitted by
wire or over the air, including by cable or satellite.
3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of communication to the public
or making available to the public as set out in this Article.

Article 4 Distribution right
1. Member States shall provide for authors, in respect of the original of their works or of copies thereof, the
exclusive right to authorise or prohibit any form of distribution to the public by sale or otherwise.
2. The distribution right shall not be exhausted within the Community in respect of the original or copies of the
work, except where the first sale or other transfer of ownership in the Community of that object is made by the
rightholder or with his consent.

Article 5 Exceptions and limitations
[…]
2. Member States may provide for exceptions or limitations to the reproduction right provided for in Article 2 in
the following cases:
(a) in respect of reproductions on paper or any similar medium, effected by the use of any kind of photographic
technique or by some other process having similar effects, with the exception of sheet music, provided that the
rightholders receive fair compensation;
(b) in respect of reproductions on any medium made by a natural person for private use and for ends that are
neither directly nor indirectly commercial, on condition that the rightholders receive fair compensation which
takes account of the application or non-application of technological measures referred to in Article 6 to the work
or subject-matter concerned;
(c) in respect of specific acts of reproduction made by publicly accessible libraries, educational establishments or
museums, or by archives, which are not for direct or indirect economic or commercial advantage;
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[…]
3. Member States may provide for exceptions or limitations to the rights provided for in Articles 2 and 3 in the
following cases:
[…]
(n) use by communication or making available, for the purpose of research or private study, to individual
members of the public by dedicated terminals on the premises of establishments referred to in paragraph 2(c) of
works and other subject-matter not subject to purchase or licensing terms which are contained in their
collections;
[…]
4. Where the Member States may provide for an exception or limitation to the right of reproduction pursuant to
paragraphs 2 and 3, they may provide similarly for an exception or limitation to the right of distribution as
referred to in Article 4 to the extent justified by the purpose of the authorised act of reproduction.
5. The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall only be applied in certain special
cases which do not conflict with a normal exploitation of the work or other subject-matter and do not
unreasonably prejudice the legitimate interests of the rightholder.

Article 6 Obligations as to technological measures
1. Member States shall provide adequate legal protection against the circumvention of any effective
technological measures, which the person concerned carries out in the knowledge, or with reasonable grounds to
know, that he or she is pursuing that objective.
2. Member States shall provide adequate legal protection against the manufacture, import, distribution, sale,
rental, advertisement for sale or rental, or possession for commercial purposes of devices, products or
components or the provision of services which:
(a) are promoted, advertised or marketed for the purpose of circumvention of, or
(b) have only a limited commercially significant purpose or use other than to circumvent, or
(c) are primarily designed, produced, adapted or performed for the purpose of enabling or facilitating the
circumvention of,
any effective technological measures.
3. For the purposes of this Directive, the expression "technological measures" means any technology, device or
component that, in the normal course of its operation, is designed to prevent or restrict acts, in respect of works
or other subject-matter, which are not authorised by the rightholder of any copyright or any right related to
copyright as provided for by law or the sui generis right provided for in Chapter III of Directive 96/9/EC.
Technological measures shall be deemed "effective" where the use of a protected work or other subject-matter is
controlled by the rightholders through application of an access control or protection process, such as encryption,
scrambling or other transformation of the work or other subject-matter or a copy control mechanism, which
achieves the protection objective.
4. Notwithstanding the legal protection provided for in paragraph 1, in the absence of voluntary measures taken
by rightholders, including agreements between rightholders and other parties concerned, Member States shall
take appropriate measures to ensure that rightholders make available to the beneficiary of an exception or
limitation provided for in national law in accordance with Article 5(2)(a), (2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or
(3)(e) the means of benefiting from that exception or limitation, to the extent necessary to benefit from that
exception or limitation and where that beneficiary has legal access to the protected work or subject-matter
concerned.
A Member State may also take such measures in respect of a beneficiary of an exception or limitation provided
for in accordance with Article 5(2)(b), unless reproduction for private use has already been made possible by
rightholders to the extent necessary to benefit from the exception or limitation concerned and in accordance with
the provisions of Article 5(2)(b) and (5), without preventing rightholders from adopting adequate measures
regarding the number of reproductions in accordance with these provisions.
The technological measures applied voluntarily by rightholders, including those applied in implementation of
voluntary agreements, and technological measures applied in implementation of the measures taken by Member
States, shall enjoy the legal protection provided for in paragraph 1.
The provisions of the first and second subparagraphs shall not apply to works or other subject-matter made
available to the public on agreed contractual terms in such a way that members of the public may access them
from a place and at a time individually chosen by them.
When this Article is applied in the context of Directives 92/100/EEC and 96/9/EC, this paragraph shall apply
mutatis mutandis.
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Orphan Works Directive 2012/28

Article 1 Subject-matter and scope
1. This Directive concerns certain uses made of orphan works by publicly accessible libraries, educational
establishments and museums, as well as by archives, film or audio heritage institutions and public-service
broadcasting organisations, established in the Member States, in order to achieve aims related to their publicinterest missions.
[…]

Article 6 Permitted uses of orphan works
1. Member States shall provide for an exception or limitation to the right of reproduction and the right of making
available to the public provided for respectively in Articles 2 and 3 of Directive 2001/29/EC to ensure that the
organisations referred to in Article 1(1) are permitted to use orphan works contained in their collections in the
following ways:
(a) by making the orphan work available to the public, within the meaning of Article 3 of Directive 2001/29/EC;
(b) by acts of reproduction, within the meaning of Article 2 of Directive 2001/29/EC, for the purposes of
digitisation, making available, indexing, cataloguing, preservation or restoration.
2. The organisations referred to in Article 1(1) shall use an orphan work in accordance with paragraph 1 of this
Article only in order to achieve aims related to their public-interest missions, in particular the preservation of, the
restoration of, and the provision of cultural and educational access to, works and phonograms contained in their
collection. The organisations may generate revenues in the course of such uses, for the exclusive purpose of
covering their costs of digitising orphan works and making them available to the public.
3. Member States shall ensure that the organisations referred to in Article 1(1) indicate the name of identified
authors and other rightholders in any use of an orphan work.
4. This Directive is without prejudice to the freedom of contract of such organisations in the pursuit of their
public-interest missions, particularly in respect of public-private partnership agreements.
5. Member States shall provide that a fair compensation is due to rightholders that put an end to the orphan work
status of their works or other protected subject-matter for the use that has been made by the organisations
referred to in Article 1(1) of such works and other protected subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to determine the circumstances under which the payment of such
compensation may be organised. The level of the compensation shall be determined, within the limits imposed
by Union law, by the law of the Member State in which the organisation which uses the orphan work in question
is established.

Germany2891


German Copyright Act [Urheberrechtsgesetz, UrhG]

§15 Exploitation rights: general
(1) The author has the exclusive right to exploit his work in material form; this right shall in particular include
1. the right of reproduction (Article 16),
2. the right of distribution (Article 17),
3. the right of exhibition (Article 18).
(2) The author further has the exclusive right to communicate his work to the public in non-material form (right
of communication to the public). The right of communication to the public shall compromise in particular
1. the right of recitation, performance and presentation (Article 19),
2. the right of making the work available to the public (Article 19a),
3. the right of broadcasting (Article 20),
4. the right of communication by video or audio recordings (Article 21),
2891

The German Copyright Act is available in English via: http://www.gesetze-im-internet.de/englisch_urhg/.
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5. the right of communication of broadcasts and of works made available to the public (Article 22).
(3) The communication of a work shall be deemed public if it is intended for a plurality of members of the
public. Anyone who is not connected by a personal relationship with the person exploiting the work or with the
other persons to whom the work is made perceivable or made available in non-material form shall be deemed to
be a member of the public.

§17 Verbreitungsrecht [Right of distribution]
(1) The right of distribution is the right to offer the original or copies of the work to the public or to bring it to
the market.
(2) Where the original or copies of the work have been brought to the market by sale with the consent of the
person entitled to distribute them within the territory of the European Union or another state party to the
Agreement on the European Economic Area, their dissemination shall be permissible, except by means of rental.
(3) Rental within the meaning of the provisions of this Act is the time-limited transfer for use which directly or
indirectly serves profit-making purposes. However, rental shall not include the transfer of originals or copies
1. of buildings or works of applied art, or
2. used in the context of an employment or service relationship for the exclusive purpose of fulfilling
obligations resulting from the employment or service relationship.

§27 Vergütung für Vermietung und Verleihen [Remuneration for rental and lending]
[…]
(2) The author shall be paid an equitable remuneration for the lending of those originals or copies of a work
whose dissemination is permissible according to Article 17 (2) if the originals or copies are lent through a
publicly accessible institution (library, collection of video or audio recordings or other originals or copies
thereof). Lending within the meaning of the first sentence is the time-limited transfer for use which neither
directly nor indirectly serves profit-making purposes; Article 17 (3), second sentence, shall apply mutatis
mutandis.
[…]

§ 61 Verwaiste Werke [Orphan Works]
(1) The reproduction and the making available to the public of orphan works shall be permissible pursuant to
paragraphs (3) to (5).
(2) Orphan works within the meaning of this Act shall be
1. works and other protected subject-matter in books, journals, newspapers, magazines or writings;
2. cinematographic works, as well as video recording mediums and video and audio recording mediums
on which cinematographic works have been recorded; and
3. audio recording mediums
in the collections (holdings) of publicly accessible libraries, educational institutions, museums, archives and film
or audio heritage institutions, if the holdings have already been published, the rightholder of which could not be
identified or located despite a diligent search.
(3) Where an item in the holdings has several rightholders, its content may also be reproduced and made
available to the public if, despite a diligent search, it was not possible to identify or locate all the rightholders,
but permission to use the item in the holdings has been obtained from one of the known rightholders.
(4) Holdings which have not been published or broadcast may also be used by the institution referred to in
paragraph (2) if they have already been made available to the public with the permission of the rightholder and,
if it can be assumed in good faith that the rightholder would agree to the use in accordance with paragraph (1).
(5) The reproduction and the making available to the public by the institutions referred to in paragraph (2) shall
be permissible only if the institutions are acting to fulfil their tasks which are in the public interest, in particular
if they preserve and restore holdings and make them accessible in their collections, if this serves cultural and
educational purposes. The institutions may charge a fee for providing access to the orphan works which covers
the costs of the digitalisation and the making available to the public.

§95b Durchsetzung von Schrankenbestimmungen [Measures in respect of limitations]
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(1) Where a rightholder applies the technological measures in accordance with this Act, he shall be obliged to
provide to the beneficiaries of the provisions below, where they have legal access to the work or the protected
subject-matter concerned, the means of benefiting from these provisions to the necessary extent:
[…]
6. Article 53 (Reproduction for private and other personal uses)
a) paragraph (1) where it is a matter of copies on paper or a similar medium which have been affected
by the use of any kind of photographic technique or by some other process having similar effects,
b) paragraph (2), first sentence, item 1,
c) paragraph (2), first sentence, item 2 in conjunction with the second sentence, item 1 or 3,
d) paragraph (2), first sentence, items 3 and 4, in each case in conjunction with the second sentence,
item 1, and the third sentence,
e) paragraph (3),
[…]
Agreements which exclude the obligations pursuant to the first sentence shall be invalid.
(2) Any person who violates the principle provided for under paragraph (1) may be pursued by the beneficiary of
one of the named provisions for this to provide the means required to bring about the respective entitlement. If
the means offered is in accordance with an agreement between the associations of the rightholders and the
beneficiaries of the restriction provision, it shall be presumed that the means is sufficient.
(3) Paragraphs (1) and (2) shall not apply to works and other protected subject-matter made available to the
public on agreed contractual terms in such a way that members of the public may access them from a place and
at a time individually chosen by them.
(4) Technological measures applied in order to meet the obligations stipulated under paragraph (1), including the
measures applied to implement voluntary agreements, shall enjoy legal protection afforded by the provisions of
Article 95a.

[exceptions below: in force until 1 March 2018]
§ 52b Wiedergabe von Werken an elektronische Leseplätzen in öffentlichen Bibliotheken, Museen und
Archiven [Communication of works at terminals in public libraries, museums and archives]
So far as there are no contractual provisions to the contrary, it shall be permissible to make published works
available from the stocks of publicly accessible libraries, museums or archives, which neither directly nor
indirectly serve economic or commercial purposes, exclusively on the premises of the relevant institution at
terminals dedicated to the purpose of research and for private study. In principle, reproduction of a work in
excess of the number stocked by the institution shall not be made simultaneously available at such terminals.
Equitable remuneration shall be paid in consideration of their being made available. The claim may only be
asserted by a collecting society.

§ 53 Vervielfältigungen zum privaten und sonstigen eigenen Gebrauch [Reproduction for private and
other personal uses]
(1) It shall be permissible for a natural person to make single copies of a work for private use on any medium,
insofar as they neither directly nor indirectly serve commercial purposes, as long as no obviously unlawfullyproduced model or a model which has been unlawfully made available to the public is used for copying. A
person authorised to make copies may also cause such copies to be made by another person if no payment is
received therefore, or if it involves copies on paper or a similar medium which have been effected by the use of
any kind of photomechanical technique or by some other process having similar effects.
(2) It shall be permissible to make single copies of a work or to have these made
1. for one's own scientific use if and to the extent that such reproduction is necessary for the purpose
and it does not serve a commercial purpose,
2. for inclusion in a personal archive if and insofar as the reproduction is necessary for this purpose and
one's own personal copy of the work is used as the model from which the copy is made,
3. for one's own personal information concerning current affairs if the work was broadcasted,
4. for other personal use
a) in the case of small parts of a released work or individual articles being released in
newspapers or periodicals,
b) in the case of a work which has been out of print for at least two years.
This shall apply in the case under the first sentence, number 2 only if in addition,
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1. the reproduction is effected on paper or any similar medium by the use of any kind of photographic
technique or by some other process having similar effects, or
2. exclusively analogue use takes place, or
3. the archive is acting in the public interest and does not pursue direct or indirect economic or
commercial purpose.
This shall apply in the cases referred to under the first sentence, numbers 3 and 4 only if in addition one of the
conditions under the second sentence, numbers 1 or 2 pertains.
(3) It shall be permissible to make copies for personal use of small parts of a work, of small-scale works or of
individual articles released in newspapers or periodicals or made available to the public
1. for the purpose of illustration for teaching in schools, in non-commercial training and further training
institutions, as well as vocational training institutions in quantities required for the persons receiving
instruction, or
2. for state examinations and examinations in schools, higher education institutions, non-commercial
training and further training institutions, as well as vocational training institutions in the required
quantity, or to have these copies made if and insofar as reproduction is necessary for this purpose. The
reproduction of a work intended for instructional use at schools shall be permissible only in cases where
the person entitled has given his consent.
(4) The reproduction of
a) graphic recordings of musical works,
b) a book or a periodical, in the case of an essentially complete reproduction,
shall, insofar as this does not occur by means of manual transcription, always be permissible only with the
consent of the rightholder or under the conditions in accordance with paragraph (2), first sentence, item 2, or for
personal use, if the work has been out of print for at least two years.
(5) Paragraph (1), paragraph (2), first sentence, items 2 to 4, as well as paragraph (3), item 2, shall not apply to
database works the elements of which are individually accessible by electronic means. Paragraph (2), first
sentence, item 1, as well as paragraph (3), item 1, shall apply to such database works on condition that the
scientific use or use in instruction does not serve commercial purposes.
(6) The copies may neither be distributed nor communicated to the public. It shall, however, be permissible to
lend lawfully produced copies of newspapers and out-of-print works, as well as those works in which [no]
2892
[small]
damaged or missing parts have been replaced by means of copies.
(7) The recording of public lectures, productions or performances of a work on video or audio recording
mediums, the realisation of plans and drafts of artistic works and the reconstruction of architectural works shall
always be permissible only with the consent of the rightholder.

§ 53a Kopienversand auf Bestellung [Order for dispatch of copies

2893

]

(1) It shall be permissible, in response to an individual order, for public libraries to reproduce and transmit by
post or facsimile individual contributions released in newspapers and periodicals and also small parts of a
released work so far as the exploitation by the person placing the order is permissible pursuant to Article 53.
Reproduction and transmission in other electronic form shall be permissible solely as a graphic data file and for
the purpose of illustration for teaching or for scientific research, to the extent justified by the non-commercial
purpose to be achieved. Reproduction and transmission in other electronic form shall, moreover, be permitted
only where it is not made manifestly possible, upon agreed contractual terms, for members of the public to
access the contributions or small parts of a work from a place and at a time individually chosen by them and on
terms which are equitable.
(2) Equitable remuneration shall be paid to the author for the reproduction and transmission. The claim may only
be asserted by a collecting society.



Urheberrechts-Wissensgesellschafts-Gesetz (UrhWissG)

[exceptions below: in force from 1 March 2018 – replacing §52b, §53a and partially §53 UrhG]
§ 53 Vervielfältigungen zum privaten und sonstigen eigenen Gebrauch [Reproduction for private and
other personal uses]

2892
2893

Addition by the author, in comparison with the German translation.
Put differently: ‘Copy delivery on demand’.
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(1) It shall be permissible for a natural person to make single copies of a work for private use on any medium,
insofar as they neither directly nor indirectly serve commercial purposes, as long as no obviously unlawfullyproduced model or a model which has been unlawfully made available to the public is used for copying. A
person authorised to make copies may also cause such copies to be made by another person if no payment is
received therefore, or if it involves copies on paper or a similar medium which have been effected by the use of
any kind of photomechanical technique or by some other process having similar effects.
(2) It shall be permissible to make single copies of a work or to have these made
1. for one's own scientific use if and to the extent that such reproduction is necessary for the purpose
and it does not serve a commercial purpose,
2. for inclusion in a personal archive if and insofar as the reproduction is necessary for this purpose and
one's own personal copy of the work is used as the model from which the copy is made,
3. for one's own personal information concerning current affairs if the work was broadcasted,
4. for other personal use
a) in the case of small parts of a released work or individual articles being released in
newspapers or periodicals,
b) in the case of a work which has been out of print for at least two years.
This shall apply in the case under the first sentence, number 2 only if in addition,
1. the reproduction is effected on paper or any similar medium by the use of any kind of photographic
technique or by some other process having similar effects, or
2. exclusively analogue use takes place, or
3. the archive is acting in the public interest and does not pursue direct or indirect economic or
commercial purpose.
This shall apply in the cases referred to under the first sentence, numbers 3 and 4 only if in addition one of the
conditions under the second sentence, numbers 1 or 2 pertains.
(3) It shall be permissible to make copies for personal use of small parts of a work, of small-scale works or of
individual articles released in newspapers or periodicals or made available to the public
1. for the purpose of illustration for teaching in schools, in non-commercial training and further training
institutions, as well as vocational training institutions in quantities required for the persons receiving
instruction, or
2. for state examinations and examinations in schools, higher education institutions, non-commercial
training and further training institutions, as well as vocational training institutions in the required
quantity, or to have these copies made if and insofar as reproduction is necessary for this purpose. The
reproduction of a work intended for instructional use at schools shall be permissible only in cases where
the person entitled has given his consent.
(4) The reproduction of
a) graphic recordings of musical works,
b) a book or a periodical, in the case of an essentially complete reproduction,
shall, insofar as this does not occur by means of manual transcription, always be permissible only with the
consent of the rightholder or under the conditions in accordance with paragraph (2), first sentence, item 2, or for
personal use, if the work has been out of print for at least two years.
(5) Paragraph (1), paragraph [The paragraphs (1) and] (2), first sentence, items 2 to 4, as well as paragraph (3),
item 2, shall not apply to database works the elements of which are individually accessible by electronic means.
Paragraph (2), first sentence, item 1, as well as paragraph (3), item 1, shall apply to such database works on
condition that the scientific use or use in instruction does not serve commercial purposes.
(6) The copies may neither be distributed nor communicated to the public. It shall, however, be permissible to
lend lawfully produced copies of newspapers and out-of-print works, as well as those works in which [no]
2894
[small]
damaged or missing parts have been replaced by means of copies.
(7) The recording of public lectures, productions or performances of a work on video or audio recording
mediums, the realisation of plans and drafts of artistic works and the reconstruction of architectural works shall
always be permissible only with the consent of the rightholder.
§ 60e Libraries2895
(1) Publicly accessible libraries which neither directly nor indirectly serve commercial purposes (libraries) may
reproduce a work from their collections or exhibitions for the purpose of making available, indexing,
cataloguing, preservation and restoration, including more than once and with technically caused changes.
2894

Addition by the author, in comparison with the German translation.
Translation taken from Draft of an Act to Align Copyright Law with the Current Demands of the
Knowledge-based Society, Draft bill prepared by the Federal Government, Excerpt of the new core provisions.
2895
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(2) For restoration purposes, libraries may distribute reproductions of a work from their stocks to other libraries
or to institutions named in section 60f. They may lend restored works, as well as copies of newspapers, out-ofprint works or damaged works from their collections.
(3) Libraries may distribute reproductions of a work named in section 2 (1) items 4 to 7 insofar as this is done in
connection with their public exhibitions or with the documentation of the library's collections.
(4) Libraries may make available a work from their collections to their users for personal research or private
studies at terminals on their premises. They may enable users, for non-commercial purposes, to reproduce up to
10 percent of a work per session and to make reproductions of few illustrations, articles from the same
newspaper or periodical, other small-scale works and out-of-print works.
(5) In response to individual orders, libraries may for non-commercial purposes transmit reproductions of up to
10 percent of a published work to users, as well as reproductions of individual articles that have appeared in
newspapers and periodicals.
§ 60g Lawfully permitted use and contractually authorized use 2896
(1) Agreements restricting or prohibiting uses which are permitted in accordance with sections 60a to 60f to the
detriment of persons entitled to such use may not be invoked by the rightholder.
(2) In derogation from subsection (1), agreements that deal exclusively with the making available of content at
terminals in accordance with section 60e (4) and section 60f (1), or with the transmission of reproductions in
response to individual orders in accordance with section 60e (5), shall have priority over lawful permission.

The Netherlands2897


Dutch Copyright Act [Auteurswet]

Article 12 Openbaarmaking [Making public / Communication to the public]
1. The making public of a literary, scientific or artistic work includes:
[…]
3º the rental or lending of the whole or part of an exemplar of a work, works of architecture and works
of applied art excepted, or of a reproduction thereof which has been put into circulation by or with the
consent of the right owner;
[…]
3. Lending as referred to in the first paragraph under sub 3º means making available for use [for a limited period
of time and not for direct or indirect economic or commercial advantage] by establishments which are accessible
to the public.
[…]

Article 12b [Exhaustion]
If, by means of transfer of ownership, an exemplar of a literary, scientific or artistic work has been put into
circulation for the first time in one of the Member States of the European Union or in a state that is party to the
Agreement of the European Economic Area, by or with the consent of the author or his successor in title, then
putting that original or copy into circulation in any other way, except for rental and lending, does not infringe the
copyright.

Article 13 Reproduction
2896

Translation taken from Draft of an Act to Align Copyright Law with the Current Demands of the
Knowledge-based Society, Draft bill prepared by the Federal Government, Excerpt of the new core provisions.
2897
Translations based on unofficial translations by the Ministry of Justice, Van Eechoud 2012, p. 510 ff., and
the provisions’ legislative history, with the author’s additions and alterations. Translation of the orphan works
provisions by the author.
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The reproduction of a literary, scientific or artistic work includes the translation, musical arrangement, film
adaptation or dramatization and generally any partial or full adaptation or imitation in a modified form, which
cannot be regarded as a new, original work.

Article 15c [Remuneration right]
1. Provided the person doing or causing the lending pays a fair compensation, it is not regarded as an
infringement of the copyright, to lend within the meaning of Article 12, first paragraph sub 3º, the whole or part
of the work or a copy which has been put into circulation by or with the consent of the right owner. The first
sentence shall not apply to a work as meant in Article 10, first paragraph sub 12º, unless that work is part of a
data carrier that contains data and the work serves exclusively to make said data accessible.
2. Educational establishments and research institutions and [their respective libraries], and the Royal Library are
exempt from payment of a lending remuneration as meant in the first paragraph.
3. Publicly accessible library facilities, which are mainly supported or maintained by municipalities, provinces,
the State or the public body of Bonaire, Saint Eustatius or Saba, are exempted from payment of the
compensation within the meaning of the first paragraph, in respect of items converted on the basis of Article 15i
and lent to impaired persons registered with said institutions.
[…]
Article 15h [On site access to protected subject matter]
Unless otherwise agreed, not regarded as a copyright infringement is the making available of a literary, scientific
or artistic work that forms part of the collection of publicly accessible libraries, educational establishments and
museums or archives which are not pursuing direct or indirect economic or commercial advantage, by means of
a closed network via dedicated terminals in the institutions’ buildings, to individual members of the public for
their research or private study.

Article 16b [private copying without charge]
1. Not regarded as an infringement of the copyright in a literary, scientific or artistic work is the multiplication
which is limited to single exemplars and solely serves the private practice, study or use of the natural person
who, without any direct or indirect commercial objective, made the reproduction or ordered it exclusively for her
own benefit.
2. Insofar it concerns a daily paper, newspaper or weekly, or a periodical or a book or the score or parts of a
musical work, and other works contained in those works, the reproduction shall moreover be limited to a small
part of the work, unless it concerns:
a. works of which it may reasonably be assumed that no new copies will be made available to third
parties against payment of any kind;
b. short articles, news items or other texts published in a daily paper, newspaper or weekly or a
periodical.
3. Where a work within the meaning of article 10, paragraph 1, no. 6 is concerned, the reproduction must show a
clear difference with the original in size or in the manner in which it has been reproduced.
4. In case of a reproduction permitted pursuant this provision, the copies may not be handed to third parties
without permission of the author or her successors in title, unless it is for the purpose of judicial or
administrative proceedings.
5. By order of council it may be determined that the reproduction within the meaning of the first paragraph
requires fair compensation for the author or her successors in title. Further terms and conditions may be
specified.
6. This article does neither apply to acts of reproduction within the meaning of article 16c, nor to the replication
of works of architecture.

Article 16c [private copying conditional on levies ]
1. Not regarded as an infringement of the copyright in a literary, scientific or artistic work is the reproduction of
the work or part of it on a carrier intended for causing the work to be heard, shown or displayed, provided that
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the reproduction takes place without any direct or indirect commercial objective and solely serves the private
practice, study or use of the natural person who makes the reproduction.
2. For reproductions within the meaning of the first paragraph, fair compensation is due to the author or her
successors in title. The payment obligation rests with the manufacturer or the importer of objects within the
meaning of the first paragraph.
3. The manufacturer’s obligation to pay compensation arises at the time when the objects manufactured by her
are ready to be put into circulation. For the importer, this obligation arises at the time of the import.
4. The compensation obligation lapses if the person obliged to pay pursuant to the second paragraph exports the
object meant in the first paragraph.
5. Compensation is due only once per object.
6. By order of council further rules may be issued with regard to the objects for which compensation within the
meaning of the second paragraph is due. Furthermore, for the implementation of this article, further rules may be
issued and conditions set by order of council concerning the level and form of fair compensation and liability for
payment.
7. In case of a reproduction permitted pursuant this provision, objects within the meaning of the first paragraph
may not be handed to third parties without permission of the author or her successors in title, unless it is for the
purpose of judicial or administrative proceedings.
8. This article does not apply to the reproduction of a collection accessible by electronic means within the
meaning of article 10, third paragraph.
Article 16h [‘reprorecht’]
1. A reprographic reproduction of an article in a daily paper, newspaper or weekly, or a periodical, or of a small
part of a book and of the other works contained in those works is not regarded as a copyright infringement,
provided that compensation is paid for this reproduction.
2. A reprographic reproduction of the whole work is not regarded as a copyright infringement, if it may be
reasonably assumed that no new copies will be made available to third parties against payment of any kind,
provided that compensation is paid for this reproduction.
3. By order of council it may be determined that, with regard to the reproduction of works within the meaning of
article 10, paragraph 1, no. 1, derogation may be made from the provisions of one or more of the foregoing
paragraphs for the benefit of public service as well as for the performance of tasks assigned to institutions
operating in the public interest. Further terms and conditions may be specified.
Article 16n [reproduction for restoration and retention purposes]
1. Reproduction by publicly accessible libraries, educational establishments and museums or archives which are
not pursuing direct or indirect economic or commercial advantage will not be regarded as an infringement of
copyright in a literary, scientific or artistic work, provided that the sole purpose of the reproduction is:
1°. to restore the specimen of the work;
2°. to preserve a copy of the work for the institution if the specimen is threatened by decay;
3°. to preserve access to the work if the technology available to render it accessible becomes obsolete.
2. The acts of reproduction as specified in the first paragraph shall only be permitted if:
1°. the specimen of the work forms part of the collection held by the library, museum or archive
accessible to the public relying on this limitation; and
2°. the provisions of Article 25 are observed.

Artikel 16o
1. Reproduction or making available by publicly accessible libraries, educational establishments and museums,
as well as archives or of film or audio heritage institutions which are not pursuing direct or indirect economic or
commercial advantage will not be regarded as an infringement of the copyright in a literary, scientific or artistic
work as referred to in Article 10, first paragraph, under 1, 5 or 10, which has been published for the first time in
a member state of the European Union or in a country which is a party to the Agreement on the European
Economic Area, provided that:
a. the work forms part of the collection held by the organizations meant above;
b. the right holder of the work has not been identified and located despite a diligent search as meant in
Article 16p; and
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c. the reproduction and making available take place in respect of the performance of a public task, in
particular the preservation and restoration of the works and the provision of access for cultural and educational
purposes to the works from the collections of the organizations meant above;
[…]
4. The organizations, referred to in the first paragraph, may generate revenues in the course of reproduction and
making available, provided that these revenues exclusively serve to cover the costs of digitizing and making
available the works meant in the first paragraph.

Artikel 16r
For the purposes of the Articles 16o, 16p, 16q and 17, making available means the making available to the
public, by wire or wireless, of literary, scientific or artistic work, in such a way that members of the public may
access the work from an individual place and time chosen by them.

Besluit reprografisch verveelvoudigen [Reprography Regulation]
Article 1
In this regulation:
[…]
c. libraries means:
1°. not-for-profit libraries which to an important degree are charged with a public service task,
2°. other libraries, yet only insofar as they fulfill a function in interlibrary lending arrangements with the
libraries referred to under 1°.

Article 3
Without prejudice to article 16b of the act, to create or to have created reproductions of works referred to in
article 16h of the act is not regarded as a copyright infringement, provided that the compensation referred to in
article 16h of the act is paid, if this takes place:
a. as a replacement of works which certain third parties have requested to borrow from that library or
another library, or
b. to lend those reproductions in due course, or
c. to create new reproductions with, provided that these are meant to be used in the way described
under a.
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ANNEX II
Charts of the library’s position under the copyright laws
of the US, the EU, Germany and The Netherlands
US CHART
US COPYRIGHT ACT IN FORCE
View on the
library’s institutional
organization

View on the library’s
purpose

108(a)

-“library” (or “its
employees acting within
the scope of their
employment”), not
defined;
-collections
(i) “open to the public”;
or
(ii) “available not only to
researchers affiliated with
the library […] or within
the institution of which it
is part”, but also to “other
persons doing research in
a specialized field”.

-acting “without any
purpose of direct or indirect
commercial advantage”;
-see specific purposes under
108(b)-(f), (h).

-reproduction;
-distribution.

-no more than one copy
of a work, except in case
of 108(b) and (c);
-no commercial
advantage (see under
purpose);
-collections open to the
public or outside
researchers (see under
institutional
organization);
-notice of copyright on
the reproduction or
distribution.

108(b)
(as amended with
DMCA in 1998)

-see 108(a);
-“premises” (explanation
by Senate 1998: “entities
that are established as,
and conduct their
operations through,
physical premises in
which collections of
information may be used
by researchers and other
members of the public”);
-“digital ‘library’”,
recognized, but explicitly
excluded from Section
108
(Senate 1998).

-acting solely for purposes
of “preservation and
security”
-or “for deposit for research
use in another library”.

-reproduction;
-distribution.

-three copies;
-unpublished works;
-work currently in the
collection of the library;
-if reproduction in
digital format: no further
distribution, no making
available outside library
premises.
-no restrictions on type
of works (see 108(i)).

108(c)
(as amended with
DMCA in 1998)

-idem as 108(b).

-acting solely for the
purpose of “replacement of
a copy or phonorecord that
is damaged, deteriorating,
lost, or stolen”, or
-if “the existing format in
which the work is stored
has become obsolete”.

-reproduction.

-idem to 108(b);
-but with regard to
-published works;
-and after “reasonable
effort” to determine that
“an unused replacement
cannot be obtained at a
fair price”;
-no restriction on type of
works (see 108(i)).

108(d)

-see 108(a);
-“place”.

-facilitating “private study,
scholarship, or research”.

-reproduction;
-distribution.

-on user request;
-copy from the
collection where user
makes request, or of
another library;

Provision

View on the library’s
functions

Conditions for
exception to apply

US Copyright Act,
Section 108
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-“no more than one
article or other
contribution to a
copyrighted collection
or periodical issue” (or a
small part of any other
copyrighted work);
-copy must become
property of the user;
-no notice on part of
library that copy is used
for other than the
specified purposes;
-warning of copyright at
the place where orders
are accepted, and on the
order form;
-no musical, pictorial,
graphic or sculptural
work, or motion picture
or audiovisual work
(unless dealing with
news).
108(e)

-idem as 108(d).

-idem as 108(d).

-idem as 108(d).

-idem as 108(d), yet
with regard to entire
work or substantial part
of it;
-provided that the library
has first performed a
“reasonable
investigation” that a
copy “cannot be
obtained at a fair price”.

108(f)(1)

-see 108(a);
-may locate “reproducing
equipment” on its
premises.

-facilitating user
reproduction.

x (no supervision on
part of library).

108(g)

-see 108(a).

-see 108(a).

-reproduction;
-distribution;
-interlibrary
arrangements.

-the equipment must
display a “notice that the
making of a copy may
be subject to the
copyright law”.
-isolated and unrelated
reproduction /
distribution;
Single copy of the same
material on separate
occasions;
-no related or concerted
reproduction /
distribution of multiple
copies;
-no systematic
reproduction /
distribution;
-no substitution for
subscription or purchase
of a work.

108(h)
(added with Term
Extension Act 1998)

-see 108(a), including “a
nonprofit educational
institution that functions
as such”.

-facilitating preservation,
scholarship, or research.

-reproduce;
-distribute;
-display;
-perform.

~ 564 ~

-applies during last 20
years of protection;
-in facsimile or digital
form;
-whole work or portions;
-first: reasonable
investigation to ensure
that work is not subject
to normal commercial
exploitation, can be
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obtained at a reasonable
price, or notice is
provided that one of the
two previous conditions
applies.
-no subsequent use by
users other than such
libraries.
US Copyright Act,
Section 109
109(b)

-“nonprofit library”.

-“nonprofit purposes”
which are “part of their
customary activities” (H.R.
Rep. No. 98-987);
-libraries should be enabled
to “fulfill their function” in
serving their users’ access
to information needs via
software (Register of
Copyrights 1994, p. vi).

-“rental, lease, or
lending of a
phonorecord”.

-see Section 109(a):
ownership of a lawfully
made phonorecord.
-the activities must be
“directly related to the
ordinary lending
activities of the
nonprofit library” (H.R.
Rep. No. 98-987).

LEGISLATIVE HISTORY
Provision
Gentlemen’s
Agreement (1935)

View on the
library’s institutional
organization
-“A library […] or similar
institution owning books
or periodical volumes in
which copyright still
subsists”.

Photoduplication
Study (Varmer 1959)

-“libraries that provide
research material in their
collections” (p. 49).

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

-facilitating research
purposes.

-make and deliver
photographic
reproductions, “in lieu
of loan of such
publication or in place
of manual
transcription”.

-single reproduction or
“reduction of a part
thereof”;
-for a scholar
“representing in writing”
that he desires such
reproduction in lieu of
loan or manual
transcription and solely
for the purpose of
research;
-receiving person must
be given “due notice in
writing” that he is not
exempt from liability for
any copyright
infringement by misuse
of the reproduction;
-reproduction must be
“made and furnished
without profit to itself by
the institution making
it”;
-no “substitution of the
Photostats for the
purchase of a copy of the
book itself”.

-supporting “effective
research” and “scholarship”
(p. 49);
-the “various methods of
photocopying have become
indispensable” to such
purposes (p. 49);
-“indispensable service” of
“furnishing the individual
researcher with the
materials needed by him for

-loan not sufficient to
meet the needs of
researchers (p. 49);
-making photocopies
for researchers (p. 49);
-preservation (p. 50).

-at the time, no fair use
rulings dealing with
library copying
specifically (p. 50-51);
-a “fair balance” should
be sought between “the
interests of researchers
and libraries and the
rights of copyright
owners” (p. 51);
-guide to appropriate
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reference and study” (p.
49);
-providing “ready access to
a mass of materials” and
consultation options (p. 49);
-securing works against
their destruction or loss and
safeguarding access (p. 50).

limitations: Gentlemen’s
Agreement, for instance:
photocopying limited to
nonprofit institutions,
one photocopy or
reasonable portion per
individual, for study
purposes etc. (p. 63);
-alternative approaches
to a solution:
1. introduce a specific
statutory photocopying
provision in general or
precise terms, or 2.
“leave the matter to […]
practical arrangements”
between the stake
holders (p. 64-65);
-apart from legal
certainty, a “considerable
degree of flexibility
seems desirable” (p. 6566).

Copyright Revision
Report (Register of
Copyrights 1961)

-“a library, whose
collections are available
to the public without
charge” (p. 26).

-supporting “research
purposes” of their users (p.
v, 25);
-meeting researchers’ needs
in having available the
“growing mass of published
material” for “reference and
study” (p. 25).

-making photocopies,
under conditions (p. v);
-“new dimensions” of
photocopying:
photocopying devices
(p. 25);
-if published copy not
available for loan:
photocopy (p. 25);
-reproduction to
“replace part of a
damaged copy” as fair
use (p. 24).

-no photocopying where
it would “compete with
the publisher’s market”,
such as if user wants
whole copy when
publisher’s copy is
available (p. 26);
-if no competition, for
instance in case of small
part or out of print work:
single photocopies;
-from works in its
collections (p. v, 26);
-to “any applicant” who
states in writing that he
needs and will use such
material solely for his
own research” (p. 26);
-proposal to introduce
royalty arrangement for
multiple and commercial
photocopying (p. 26).
-in case of copyright
notice: warning that
work appears to be
copyrighted.

Draft bill 1963

“any library whose
collections are available
to the public or to
researchers in any
specialized field”.

-no explicit mention; likely
facilitating research.

-duplication “by any
process including
photocopying”’;
-supply copies to users.

-single copy;
-of “any work in its
collections other than a
motion picture”;
-on user request;
-no further investigation
in case of no more than
one article or
contribution;
-in case of entire work or
more than small part:
first reasonable
investigation that work
cannot “readily be
obtained from trade
sources”;
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-copyright warning
attached to work.
Supplementary
Register’s Report
(Register of
Copyrights 1965)

-“nonprofit user” (under
[13]).

-seeking to “advance
learning and culture by
bringing the works of
authors to students,
scholars, and the general
public” (under [14]);
-the “use of new devices for
this purpose should be
encouraged” (under [14]).

-reproduction (under
[14]).
-distribution to users
(under [15]).
-library is “free to lend”
copies of which
authorship is acquired
(under [15], [29]);
-recognition of future
potential of linked
communication means
to provide worldwide
access (under [20]);
-recognition of library
copying as “only one
aspect of the much
larger problem of
changing technology”
(under [26]);
-Library of Congress:
receiving deposit
copies for its
collections (under
[116]).

-not “unrestrained”,
“beyond the recognized
limits of ‘fair use’”, as
this may “severely
curtail the copyright
owner’s market for
copies of his work”
(under [14]).

Draft bill 1966

-libraries not explicitly
mentioned, instead
covering “nonprofit
institution[s]”;
-having “archival custody
over collections of
manuscripts, documents,
or other unpublished
works of value to
scholarly research”.

-supporting scholarly
research and purposes of
preservation and security.

-reproduce “any such
work in its collection”;
-or deposit it in “any
other such institution”.

-unpublished works;
-no direct or indirect
commercial advantage;
-work from its
collection;
-facsimile copies.

Revision bills
1969/1973

-“The collections of the
library […] are (i) open to
the public, or (iii)
available not only to
researchers affiliated with
the library or archives or
with the institution of
which it is part, but also
to other persons doing
research in a specialized
field” (108(a));
-“place” (108(d));
-“premises” (108(e)).

-Facilitating purposes of
“preservation and security”,
“research use in another
library”, “replacement”,
“private study, scholarship,
or research” (108(b), (c),
(d));
-acting “without any
purpose of direct or indirect
commercial advantage”
(108(a).

-reproduction or
distribution.

-no more than one copy
(108(a));
-under de conditions per
section.

Register of
Copyrights 1975
(Second
supplementary
report)

-the report first recaps the
legislative history of the
bills included above.

-idem;
-“ No profit motive” ([97]).

-idem.

-idem;
-relationship between
Sections 107 and 108
should be made clear
([96]).

OTHER POLICY DOCUMENTS
Document

View on the
library’s institutional
organization

View on the library’s
purpose
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Conditions for
exception to apply
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Register of
Copyrights 1983
First evaluation of
Section 108

-libraries are among the
“108-eligible
institutions”, but no
definition in statute (p.
64- 65);
-“108-eligible
institutions” contrasted
with “non-108 libraries”
(p. 64-65, 93, 156);
-Register refers to “library
collections” (p. 66);
-openness to the public
and availability to outside
researchers “refers to a
library’s collections, not
simply its premises” (p.
76);
-“108 libraries” (p. 93);
-serving “at-the-site” or
“local” patrons, but also
collaborating in
interlibrary and
intralibrary arrangements
(p. 116).

-Register notes that phrase
“without any purpose of
direct or indirect
commercial advantage” has
led to confusion (p. 79).

-“reproduction and
distribution” (p. 79);
-“Copying for libraries’
collections” (p. 104);
-“Copying for users”,
facilitating “Copying
by users” (p. 115 ff).

-at the time, Register
denoted the single copy
limit for “all ‘108’
copying” as “the most
important rule in sub
section (a)” (p. 66).

Register of
Copyrights 1988
Second evaluation of
Section 108

-[Register first recaps
history of Section 108 and
findings of 1983
evaluation];
-Register notes the
“space-age
communication
exchanges that are now
available” (p. ix);
-for purposes of the
report, questions are
asked regarding “libraries
(including corporate
libraries and information
centers)” (p. 3).

-Register notes that issue
remains regarding “libraries
in for-profit organizations”
and “the extent to which
these libraries qualify for
§108 copying privileges”
(p. vi).

-Register notes
technological advances
and the expansion of
document delivery
services via “new
devices such as
telefacsimile” which
has “blurred the
traditional dividing line
between interlibrary
loan and demand
publishing” (p. viii-ix,
96 ff);
-“systematic copying
by reprography or
electronic
transmission” should
not become a
“replacement for the
purchase of materials”
(p. ix, 96).

-Register suggests to
study the “effects of new
technology on the §108
balance” (p. x).

View on the
library’s institutional
organization
-“maintaining machines in
the library buildings so
that readers can do their
own copying”;
-also serving “requesters
who cannot conveniently
come to the building”;
-having all relevant
literature “available at one
place”.

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

-the institutions in question
were typified as “non-profit
institutions, devoted solely
to the advancement and
dissemination of medical
knowledge”;
-“personal, individual
focus”;
-Court of Claims refers to
the “National Library of
Medicine Act, in 1956, by
which NLM was created”
with the purpose of making
available materials through

-Court of Claims notes
“modern development”
of library copying
practices;
-library copying serves
science.

-Court of Claims notes
the libraries’ “reasonably
strict limitations which
[…] keep the duplication
within appropriate
confines”;
-the case influenced the
ultimately enacted
Section 108; Court of
Claims urged legislator
to step in.

EXEMPLARY CASES
Case

Williams & Wilkins
(1973)
(Court of Claims)
[preceding Copyright
Act 1976]
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various means.
American
Geophysical v.
Texaco (1995)
(United States Court
of Appeals for the
Second Circuit)
[decided on the basis
of fair use, Section
107]
Authors Guild v.
HathiTrust (2014)
(United States Court
of Appeals for the
Second Circuit)
[decided on the basis
of fair use, Section
107]

-Texaco “subscribes to
many scientific and
technical journals and
maintains a sizable library
with these materials”;
-Court described Texaco’s
library practice as moving
journal issues “around the
building”.

-according to the ruling,
libraries can serve both
research and (indirect)
commercial purposes.

-circulating “current
issues of relevant
journals” to employed
researchers, enabling
“institutional,
systematic copying” by
researchers to add the
copies to their “office
‘library”’.

-HathiTrust Digital
Library (HDL) as
“repository for the digital
copies” of the works from
the members’ collections
scanned by Google (p. 6);
-“servers, storage, and
networking equipment”
housed in data centers (p.
24);
-highly restricted web
access to the HDL corpus
(p. 25).

-District Court 2012:
“invaluable contribution to
the progress of science and
cultivation of the arts”;
-libraries of educational
institutions “have a primary
mission to reproduce and
distribute their collections
to print-disabled
individuals”;
-providing user services (p.
22).

-university libraries
making works in their
collections available for
inclusion in HDL (p.
6);
-offering full text
search across all digital
copies in the repository
(p. 6);
-full text access for
member libraries’
patrons with print
disabilities (p. 7),
recasting works into
new formats (p. 27);
-preserving copyrighted
books in digital form
for future generations,
enabling members to
create a replacement
copy of the work (p. 8,
31);
-storing digital backup
copies of the works in
four different locations
(p. 8).

-Section 108 did not
apply, since Texaco’s
copying was considered
to be for (indirect)
commercial advantage
and went beyond the
single copy limit.

-no display of any text
from the underlying
copyrighted work (p. 7);
-patron must obtain
certification of disability
(p. 8);

-self-imposed conditions:
1) member library must
already own an original
copy (p. 8, 31);
-2)the original copy is
lost, destroyed or stolen
(p. 31);
-3) a replacement copy is
unobtainable at a fair
price (p. 31);
-for each use: four factor
analysis (purpose and
character of the use;
nature of the work;
amount and
substantiality of portion
used; effect of use upon
the potential market).

Authors Guild v.
Google, Inc. (2015)
[decided on the basis
of fair use, Section
107]

-Google Books project
and Library project:
“major (research)
libraries” submitted books
of which Google makes
and retains digital copies,
allowing the submitting
libraries to download and
retain a digital copy, and
allowing the public to
search the texts of the
digitally copied books
without charge and see
displays of snippets of
text (p. 2, 5).
-libraries “where the book
can be found” are
identified (p. 6-7);
-generally, participating

-purpose of the projects:
augmenting “public
knowledge” (p. 4).
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-functions of Google:
“publicly available
search function” (p. 2)
and “snippet function”
(p. 4);
-functions of the
participating libraries:
selecting books from
their collections to
submit to Google for
inclusion in the project
(p. 5);
“non-infringing uses”
(p. 4), including use “as
part of the services”
offered on their
websites (p. 10).

-agreement between
Google and the
participating libraries
that the latter do not use
their digital copies “in
violation of the copyright
laws” (p. 3);
-conditions for permitted
use not static under fair
use; weighing of four
factors in fair use
analysis (Section 107);
Second Circuit Court
found fair use.
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libraries restrict access to
their copies “to those
persons having a need to
access such materials” (p.
10).

EU CHART
MAIN DIRECTIVES IN FORCE
Provision

Rental and Lending
Rights Directive
92/100 as codified in
2006/115
(informed by
legislative history)

View on the
library’s institutional
organization
-“establishments which
are accessible to the
public” [broader range of
actors; public libraries no
longer explicitly
mentioned] (Recitals 10,
11; art. 2(1)(b)).

View on the library’s
purpose

View on the library’s
functions

-“making available for use”;
-in light of legislative
history: ensuring the
availability and accessibility
of works for educational
and cultural reasons.

-“lending” in legal
sense of the word,
defined for purposes of
the directive: making
available under
conditions (Recital 9;
art. 2(1)(b));
-involves “originals and
copies of copyright
works (art. 1);
-typified as “public
lending” (Recital 14);
-excluded from the
scope: “making
available phonograms
or films for the purpose
of public performance
or broadcasting;
making available for
the purpose of
exhibition; making
available for on-thespot reference use”;
and “making available
between establishments
which are accessible to
the public”
(Recital 10).

Rule: exclusive lending
right:
-temporary: “limited
period of time”;
-“not for direct
or indirect economic
or commercial
advantage”; targets
activity;
-involves ‘originals and
copies’ of works;
also of new media;
-“when it is made
through establishments
which are accessible to
the public”.
(art. 2(1)(b)).
derogation possible,
provided that “at least
authors obtain a
remuneration for such
lending (art. 6(1), (2));
“certain categories of
establishments” may be
exempted from the
payment (art. 6(3)).

-“disseminative purposes”
(Recital 40);
-“which are not for direct or
indirect economic or
commercial advantage”.

-“specific acts of
reproduction”;
-no “uses made in the
context of on-line
delivery of protected
works” [though: such
activities may “well
play a major role in the
tasks” of libraries “in
the future”, European
Commission 1997, p.
31];

-“certain special cases”
(Recital 40);
-not limited to certain
types of works
(databases excepted, see
Article 1(2) Copyright
Directive);
-no compensation
requirement, but
Member States may
introduce this (Recital
35);

Conditions for
exception to apply

Copyright Directive
2001/29
art. 5(2)(c)

-“public institution”
(Recital 34);
-mentioned among
“non-profit making
establishment[s]”
(Recital 40);
“equivalent institutions”
(Recital 40);
-“publicly accessible
libraries”.
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[-5(2)(c) no longer
mentions
documentation/
archiving/ conservation
purposes as the 1997
proposal did.]

-subject to three step test
(art. 5(5) Copyright
Directive).

art 5(3)(n)

-“establishments referred
to in paragraph 2(c)”.
-has works contained in
its collection.
-operates terminals on its
premises.

-purpose to facilitate
“research or private study”.

-“communication or
making available” to
“to individual members
of the public”.

-by “dedicated
terminals” on “the
premises” of the
envisaged establishments
no on-line access;
-works “not subject to
purchase or licensing
terms”;
-works “contained in
their collections”.
-no compensation
requirement; Member
States may introduce this
(Recital 35).

Orphan Works
Directive 2012/28

-“publicly accessible
libraries” (Rec. 1, art. 1);
-collections of print
materials are digitized
(Rec. 1);
-“creating large online
libraries” (Rec. 1);
-libraries are among the
“certain organisations, as
referred to in point (c) of
Article 5(2) of Directive
2001/29/EC” (Rec. 20);
-collection has digital
component (Rec. 20).

-“promote learning and the
dissemination of culture”
(Rec. 20);
- “public interest missions,
in particular the
preservation of, the
restoration of, and the
provision of cultural and
educational access to, their
collections, including their
digital collections” (Rec.
20, art. 1).

-“ large-scale
digitisation of their
collections or archives
in order to create
European Digital
Libraries” (Rec. 1);
-“ preservation and
dissemination of
European cultural
heritage” (Rec. 1);
-technologies for
“search and indexing”
open up new sources of
discovery for
researchers, in
comparison to
“traditional and
analogue search
methods” (Rec. 1).

-Directive applies to
published (or made
available with right
holder consent) writings,
cinematographic or
audiovisual works and
photographs contained in
the collections of
publicly accessible
libraries (art. 1(2));
-“diligent search” (art.
2(1)) by “consulting the
appropriate sources” (art.
3));
- “fair compensation is
due to rightholders that
put an end to the orphan
work status of their
works” for use made
under the Directive (Rec.
18; art. 6(5));
-“public private
partnership agreements”
allowed “in the pursuit”
of the public interest
mission (art. 6(4)).

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

LEGISLATIVE HISTORY
Provision

Green paper on
Copyright and the
Challenge of
Technology 1988
Commission
communication
Books and Reading:
A Cultural
Challenge for
Europe, COM(89)

View on the
library’s institutional
organization
-brief mention of
“electronic libraries” (p.
205).
-“a network of libraries”
to “rise to the challenge of
the computer revolution
and adapt to user
expectations” (p. 6);
-libraries are among the

x

-brief mention of
lending (p. 205).

-“not considered in
detail” (p. 205).

-circulating books “freely”
in “pursuit of knowledge
and self-awareness” (p. I);
-“social and cultural role
[…] in spreading
knowledge and

-lending as one way
“by which books reach
their readers” (p. 12);
-“inter-library
cooperation in data
processing” (p. 14);

x
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258

“places where the public
can come into contact
with books” (p. 19).

information” (p. 12);
-“encouraging the public to
read and get to know
authors” and “stimulus to
book buying” (p. 13);
-“role of libraries is
changing” from “the
traditional service of
providing information” to
adjusting to “technological
developments by offering
new services in line with
user expectations” (p. 13);
-“different libraries perform
different roles and
functions” (p. 14).

-“conservation and
preservation of the
cultural heritage held in
libraries” (p. 14).

Proposal for a
Council Directive on
rental right, lending
right, and on certain
rights related to
copyright, COM(90)
586 final, 1991

-“Community-wide
development of library
systems” (p. 7);
-“institutions which are
accessible to the public”
with the “most important
case” of “general public
libraries which are
mostly, although not
always, organized by a
local or regional
authority” (p. 35);
-“public libraries are
increasingly suffering
from budget cuts”, while
“greater shares of their
purchase budgets” go to
“the purchase of
phonograms and
videograms in order to
remain attractive” (p. 43).

-“the activity of public
libraries has, by its very
nature, more of a cultural
dimension than that of
commercial rental shops”
(p. 28);
-lending: “acts of making
available for use which do
not serve ‘direct profitmaking purposes’”,
meaning that the libraries
“do not directly follow their
own economic interests” (p.
33, 34);
-focus on “systematically”
collecting and making
available of originals and
copies of works (p. 35);
-“the availability and
accessibility of, for
example, books in public
libraries must be guaranteed
for cultural reasons, and in
particular for the purpose of
popular education” (p. 52).

-lending is “noncommercial”;
-lending as “significant
additional use” of “not
only books, but also
increasingly […] new
media” (p. 7, 28);
-“lending is an
exploitation
comparable to rental”,
but “main difference is
that public lending is
generally made by
publicly financed and
managed libraries” (p.
28);
-recognition of a
lending right
“specifically for
authors and performing
artists is in accordance
with the Universal
Declaration of Human
Rights”, art. 27 (p. 41).

-lending as an exclusive
right with the possibility
to derogate (p. 32);
-remuneration must be
“equitable” (p. 54);
-no commercial purpose
(p. 33);
-“for a limited period of
time” (p. 33);
-fees may be charged for
lending “which do not
exceed the
administrative cost” (p.
34);
-“material objects only”,
so “the making available
for use […] by way of
electronic data
transmission
(downloading) is not
covered” (p. 34);
-lending right not
affected by exhaustion of
distribution right (p. 36).

Green Paper on
Copyright and
Related Rights in the
Information Society,
COM(95) 382, 1995

-“public library” (p. 58);
-“establishment which is
accessible to the public”
(p. 58).

-“public libraries” have the
“aim of ensuring the widest
possible dissemination of
works and data” (p. 58);
-“these entities play an
important role in society” as
a “link in the chain running
from author to the public”
and in permitting
“knowledge to be
disseminated” and
providing “the widest
possible access to culture
and to information” (p. 59);
-“essential that they be able
to continue to meet their
responsibilities in this new
digital environment, with as
few restrictions as possible”
(p. 59);
-ensuring “the transmission
of available documents” for
users to have “the widest
possible access to those

-“‘lending’ […]
requires an
‘establishment which is
accessible to the
public’ (p. 58);
-“transmission between
private persons is not
covered (p. 58);
-“digital lending by
establishments
accessible to the
public” is covered (p.
58);
-“on-line consultation
of a work from a public
library comes to the
same thing as
borrowing a copy of the
work” (p. 58);
-“lending rights might
well be applicable by
extension to digital
transmission” (p. 58);
-“cultural and

-lending as the rule:
“making available for
use, for a limited period
of time and not for direct
or indirect economic or
commercial advantage,
when it is made through
establishments which are
accessible to the public”
(p. 58);
-aim of public libraries
must be “reconciled with
the legitimate protection
of right holders” (p. 58).
-access should respect
“the rights or legitimate
interests of everyone” (p.
59);
-the “application of the
lending right to
electronic transmission
should […] be reviewed”
(p. 59).
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Proposal for a
Directive on the
harmonization of
certain aspects of
copyright and related
rights in the
Information Society
COM(97) 628 final,
1997

-“institutions accessible to
the public, such as
libraries” (p. 12);
-“‘library initiatives’ are
being undertaken” in view
of the “significant
economic importance of
the use of digitized works
by libraries and
equivalent bodies and
their users” (p. 17);
-“users of protected
material, such as nonprofit libraries” (p. 17);
-“establishments which
are accessible to the
public, such as public
libraries”; this “definition
of beneficiaries” has been
taken from the Rental and
Lending Rights Directive
(p. 31);
-“library homepage” (p.
31);
-“public institutions such
as libraries” (p. 41; Rec.
24);
-“establishments
accessible to the public,
such as non-profit-making
libraries” (p. 41; Rec. 28).

documents” (p. 59).

educational functions”
(p. 58);
-“new techniques such
[as] electronic storage
and transmission of
documents” which will
take on “growing
importance, especially
regarding inter-library
loans” (p. 59).

-providing “information
services” as efficient and
affordable as possible (p.
17);
-on-line activities “may
well play a major role in the
tasks of [libraries and
equivalent institutions] in
the future” (p. 31);
- not for direct or indirect
commercial advantage (p.
45; art. 5(2)(c)).

-proposal recognizes
“archival use of
protected subject
matter” (p. 12);
-proposal observes “ongoing” initiatives with
regard to “the use of
digitized material by
libraries, on-line as
well as off-line” (p.
12);
-proposed exception
regarding “certain acts
of reproduction” (p.
31), not covering “uses
made in the context of
on-line delivery” (p.
41; Rec. 28);
-“on-line exploitation
of protected material
will often take place on
a transnational basis”
(p. 31).

-proposal observes that it
is “far from being clear
which of the limitations,
where they exist, will be
applicable in the new
digital environment and
in particular to ‘ondemand’ on-line
exploitation” (p. 17);
-and that “the library use
exception is in most
cases limited to certain
forms of copying and
physical distribution”, so
that “it seems that online delivery of protected
material to remote users
would, in general, not be
exempted” (p. 17);
-proposal observes that
new solutions are sought
in licenses, to balance
control and a fair
economic return with use
at affordable cost (p. 17);
-“certain special cases”
may be exempted from
the reproduction right (p.
31), made by
“establishments
accessible to the public,
which are not for direct
or indirect commercial
advantage (p. 45; art.
5(2)(c));
-Member States may
provide for
“remuneration, where
appropriate” (p. 31).

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

-creation of “new library
system” may serve Member
States’ “cultural promotion
objectives” (p. 5);
-“role of libraries” is
“undergoing profound
changes”, “constantly
improving their services” in
the “new digital
environment” (p. 11).

-concept of public
lending “deeply rooted
in the national cultural
traditions of the
Member States” (p. 3);
-public libraries are
“exploiting new
territory in the public
lending of all media
products” (p. 11);

-exclusive right with
“non-obligatory
derogation […] in
respect of public
lending” by way of
compromise (p. 5);
-“flexibility in
derogating” for Member
States, but exemption
from payment may not

OTHER POLICY DOCUMENTS, DIRECTIVES AND RECENT PROPOSALS
Document

Report on the public
lending right in the
EU, COM(2002) 502
final

View on the
library’s institutional
organization
-rise of “public libraries,
accessible without any
payment” connected to
origins of public lending
right (p. 3);
-“establishments that are
accessible to the public”
are “in the first place
public libraries” and may
include “university
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libraries and those of
educational
establishments” (p. 5);
-“technological
developments in lending
institutions” (p. 10, 12).

-at the time, “use of
new technologies in
public libraries is still
in an experimental
phase” (p. 11);
“difficult to assess if
and if so to what extent,
traditional public
lending by libraries will
be replaced by new
forms of on-line
distribution” (p. 12).

cover “majority of
lending establishments”
(p. 6);
-“on-line distribution
[…] would not be
covered by the present
scope of this Directive
(p. 12).

Communication
i2010: Digital
Libraries,
COM(2005) 465
final

-“creation of a virtual
European library” (p. 3);
-“digital libraries are
organised collections of
digital content made
available to the public”
(p. 3);
-“online presence” of the
material (p. 4);
-“the quantity and
diversity of material in
Europe’s libraries […] is
impressive” (p. 5);
-acting “in an online
environment” (p. 5);
-“national and deposit
libraries” (p. 10).

-“aiming to make Europe’s
cultural and scientific
record accessible for all” (p.
3).

-“digitisation, online
accessibility and digital
preservation of our
cultural heritage” (p.
3);
-“the traditional model
of library services
based on lending of the
physical items they
own is not easily
translatable to the
digital environment”
(p. 6);
-communication
mentions that
“appropriate services
allowing the user to
discover and work with
the content are
necessary”; “structured
and quality description
of the content”, but
does not mention
libraries here (p. 7);
-communication
observes that
preservation plans
tended “to concetrate
on safeguarding
analogue material” (p.
7).

-the “exception for
specific acts of
reproduction by publicly
accessible libraries […]
is […] not mandatory
and has led to different
implementations” and
allows “limited use that
can be legally made” of
digital copies (p. 6).

Recommendation on
the digitisation and
online accessibility
of cultural material
and digital
preservation
(2006/58/EC)

-“collective memory
includes print (books,
journals, newspapers),
photographs, museum
objects, archival
documents, audiovisual
material” (Rec. 1);
-online accessibility of the
material “will give
Europe's diverse and
multilingual heritage a
clear profile on the
Internet” (Rec. 3);
-European Library to
become “common
multilingual access point”
to search digital cultural
heritage “held in different
places by different
organisations” online
(Rec. 9);
-only part of the material

-encouraging “access and
use” of digitized materials
“for citizens throughout
Europe” (Rec. 3) and
“ensuring that such material
will be available for future
generations” (Rec. 6).

- digitisation, online
accessibility and digital
preservation of
Europe's collective
memory (Rec. 1);
-“digitisation of
analogue material” (no.
2).

-Europe's cultural
material should be
digitised, made available
and preserved in full
respect of copyright and
related rights.
Particularly relevant in
this context are Articles
5(2)c, 5(3)n, and 5(5), as
well as recital 40 of
Directive 2001/29/EC
(Rec. 10);
-Recommendation
recommends to “make
provision in their
legislation so as to allow
multiple copying and
migration of digital
cultural material by
public institutions for
preservation purposes”
(no. 9) and to “make
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is in the public domain
(Rec. 10);
-Recommendation
recommends to “set-up
and sustain large scale
digitisation facilities, as
part of, or in close
collaboration with,
competence centres for
digitisation in Europe”
(no. 4); partnerships, also
with private sector, are
encouraged (no. 3).

provision in their
legislation for the
preservation of webcontent by mandated
institutions (no. 11).

Green Paper
Copyright in the
Knowledge Economy
COM(2008) 466
final

-“libraries” which have
“collections”, that are
being digitized (p. 7);
-“libraries’ catalogues”
(p. 7);
-“libraries and other
public interest
establishments” become
increasingly interested in
“making their collections
accessible online” instead
of on their “premises” (p.
7);
-“publicly accessible
libraries”, so “activities of
private entities, such as
search engines, cannot
benefit from the
exception” (p. 8).

-“non-commercial
purposes” and facilitating
“purpose of research or
private study” (p. 7);
-Green Paper mentions that
public wants to advance
“knowledge and educational
levels by using the Internet.
Wider dissemination of
knowledge contributes to
more inclusive and cohesive
societies, fostering equality
of opportunities” (p. 4),
which resonates with library
missions;
-Green Paper mentions that
“there is a significant
demand for the
dissemination of works or
sound recordings of an
educational, historical or
cultural value at a relatively
low cost to a wide audience
online” (p. 10), which
reflect library missions.

-“two core issues”: “the
production of digital
materials held in the
libraries’ collections
and the electronic
delivery of these copies
to users” (p. 7);
-“digitisation […] can
serve a twofold purpose
– preservation of
content for future
generations and making
it available for end
users online (p. 7).

-library exceptions are
among the “exceptions
and limitations which are
most relevant for the
dissemination of
knowledge”; issue is
“whether these
exceptions should evolve
in the era of digital
dissemination” (p. 3);
-under current legal
framework, libraries “do
not enjoy a blanket
exception” from the right
of reproduction:
“specific cases” of “noncommercial purposes”
(p. 7);
-library exception “not
always clear on issues
such as ‘format shifting’
or the number of copies
that can be made” (p. 7);
-“uses made in the
context of online
deliveries” not covered
(p. 8);
-“narrowly formulated
exception to the
communication to the
public right and the
making available right
for the purpose of
research or private study
by means of dedicated
terminals located on the
premises of such
establishments” (p. 7);
this would “arguably not
cover the electro-nic
delivery of doc-uments
to end users at a
distance” (p. 10).

2009 High Level
Expert Group on
Digital Libraries

-“digital libraries” (p. 2);
-libraries mentioned
among “memory
organisations” and
“cultural institutions” (p.
3);
-report notes that “public
nature of invaluable assets
held by cultural

-“diverse” purposes of
digital libraries, such as
“non-profit
making online accessibility
as opposed to ultimate
commercial objectives” (p.
10).

-“mass digitization” (p.
4);
-“digitisation and
access to copyright outof-print works for
online access, or
alternatively, for
authorised users in
closed networks only”

-Member States are
encouraged to develop
mechanisms for the noncommercial and
commercial use of
orphan works (p. 4);
-other recommendations
concern out-of-print
works, digital
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institutions” can be
maintained by balanced
partnerships (p. 3);
-“libraries” (p. 5);
-“publicly accessible
libraries” mentioned
among “certain
institutions” (p. 5);
-“national ‘legal deposit’
libraries”;
-“national and research
libraries” (p. 10);
-“preservation
infrastructure” (p. 10);
-“Europeana – the
European digital library”
(p. 10);
-“Digital libraries are set
up either by “traditional”
cultural institutions […]
or by new organisations
which did not previously
operate with content in
analogue format” (p. 10);
“Geographic boundaries
are overcome. Openness
and seamless connectivity
is made possible” (p. 10);
-“global digital library”
(p. 10).

(p. 5);
-“digital preservation”
(p. 5);
-“preservation of web
content and web
harvesting” (p. 6).

preservation (p. 5),
preservation of content
and web harvesting,
basic conditions for
digitization and online
accessibility (p. 6),
public private
partnerships (p. 7),
access and preservation
of scientific information
(p. 8), etc.

Recommendation on
the digitisation and
online accessibility
of cultural material
and digital
preservation
(C(2011) 7579 final)
[follows up on the
2006
recommendation]

-“the digital library
initiative” (2);
-“the development of
digitised material from
libraries, archives and
museums should be
further encouraged” (5);
-“Only part of the
material held by libraries,
archives and museums is
in the public
domain” (11);
-Member States and their
cultural institutions “feed”
Europeana, “Europe’s
digital library” with
content and make it
available to citizens (14);
-“legal deposit libraries”
(Rec. 10).

-“mission of giving access
to and preserving our
heritage in the digital
environment” (6);
-“preservation purposes”
(Rec. 10).

-“the
digitisation of their
assets will help
Europe’s cultural
institutions to continue
carrying
out their mission” (6);
-digitisation, online
access (Rec. 5, 6); digital preservation
(Rec. 8 ff).

-“Europe’s cultural
material should
be digitised, made
available and preserved
in full respect of
copyright and related
rights” (11).

Memorandum of
Understanding Outof-Commerce Works
(2011)

-“publicly accessible
cultural institutions as
contained within Art.
5.2.(c) of the European
Union Directive
2001/29/EC” (under (1));
-which are “not for direct
or indirect economic or
commercial advantage”
(Principle No. 1 (1));
-“collections” (under (4));
-“digital libraries” (under
(5)).

-serving “the public
interest” as well as “the
interest of the cultural and
creative sector” (under (4)).

-(large scale)
digitization and making
available of Europe’s
cultural heritage (under
(1), (4)).

-first option for right
holders to digitize (under
(6));
-voluntary agreements
on out-of-commerce
works (Principle No. 1
(1));
-no prejudice to existing
exceptions and
limitations (Principle No.
1 (3));
-licenses granted by
collective management
organisations (Principle
No. 1 (4));
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-opt-out option for right
holders (Principle No. 2
(5));
-in case of cross-border
and commercial uses,
license may be limited to
represented right holders
(Principle No. 3 (1)).
EU Copyright
Consultation (2013)

-libraries ranged among
“institutional users” (p.
3);
-“publicly accessible
libraries” (p. 39);
-“dedicated terminals on
the premises” (p. 43);
-“physical and online
collections” (p. 97, Q38).

x

-“preservation
activities” (p. 40);
-“consultation” (p. 43);
-“remote access to
works” (p. 43);
-“electronic lending of
books and other
materials” (p. 46);
-“mass digitization” (p.
49);
-“traditional activities
such as on-premises
consultation or public
lending and activities
such as off-premises
(online, at a distance)
consulta-tion and elending” (p. 97, Q39).

x

European
Parliament 2015
(2014/2256(INI))

-“libraries” mentioned as
“ institutions of public
interest” (pt. 39) and
“cultural heritage
institutions (under E);
-“rich collections” (under
E);
-includes “online
platforms” (pt. 39);
-“harmonious and
systematic development
of the Europeana digital
library” (under N);
-“public and research
libraries “ (point 53);
-operating through “the
internet or the libraries’
networks” (pt. 53).

-promoting “wide-ranging
access to cultural heritage
(pt. 39);
-“[r]ecognises the
importance of libraries for
access to knowledge” (pt.
53);
-facilitating “personal use”
of works in digital formats
(pt. 53);
-“public interest duty of
disseminating knowledge”
(pt. 53).

-ensuring “digitization
and online
accessibility” for
citizens to “enjoy
access from anywhere
on any device” (under
E);
-Europeana makes
“works from Member
States’ libraries
available” (under N);
-libraries should be
allowed “to legally lend
works to the public in
digital formats” (pt.
53);
-fulfilling purpose in an
“effectively and in an
up-to-date manner” (pt.
53);
-“digitalis[ing]” content
to enable “consultation,
cataloguing and
archiving” (pt. 54).

-fairly compensate
authors for e-lending “to
the same extent as for the
lending of physical
books” (pt. 53).

Digital Single
Market Proposal
2016 (COM(2016)
593 final)

-“publicly accessible
libraries” mentioned
among “cultural heritage
institutions” (p. 2, 23; art.
2(3));
-“catalogues” include
digital works (p. 2).

-acting “to the ultimate
advantage of EU citizens”
(p.2).

-proposal recognizes
that cultural heritage
institutions want to
“provide online access,
including across
borders, to out-ofcommerce works
contained in their
catalogs” (p. 2);
-“preservation of
cultural heritage” (p. 2,
cf. art. 5);
-“digitization,
distribution,

-make copies “to the
extent necessary”, solely
for preservation
purposes;
-of any works;
-that are “permanently in
their collections”;
-in “any format or
medium” (art. 5).
-licence for “noncommercial purposes”
involving “out-ofcommerce works” may
be extended to
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communication to the
public or making
available of out-ofcommerce works” (art.
7).

rightholders of the same
category, if
representative CMO;
equal treatment; and optout option for
rightholders (art. 7);
cross-border application
of licence in all Member
States (art. 8).

View on the library’s
functions

Conditions for
exception to apply

EXEMPLARY CASES
Case

View on the
library’s institutional
organization

View on the library’s
purpose

Technische
Universität
Darmstadt/Eugen
Ulmer KG
(C-117/13)
AG
(5 June 2014)

-case interprets art.
5(3)(n), so “publicly
accessible” libraries.
-has works contained in
its collection, both
physical and digital (par.
57);
-operates terminals on its
premises.

-purpose to facilitate
“research or private study”
(par. 29, 37).

-digitization of works
from the collection to
make available on
terminals, based on art.
5(3)(n) jo. 5(2)(c) (par.
40).
-no saving the work on
a USB stick, or printing
out on paper under
5(3)(n): = reproduction
which is not necessary
to preserve the
exception’s
effectiveness; art.
5(2)(a), (b) and/or (c)
might apply (par. 4951, 57).

-“mere offer of an
appropriate licensing
agreement” does not
make a work “subject to
purchase or licensing
terms”, in view of the
exception’s
“effectiveness” (par. 2224).
-only “specific acts of
reproduction” – namely
if necessary to make
work available in
terminals (par. 37);
-only “individual”
works; no “general
digitisation of
a collection” (par. 38).

ECJ
(11 September 2014)

-case interprets art.
5(3)(n), so “publicly
accessible” libraries,
including regional and
academic libraries (par.
10);
-analog collections may
lead to creation of digital
copies (par. 48).

-purpose to facilitate the
“efficient use” of works for
“research or private study”
(par. 20);
-“dissemination of
knowledge” as “core
mission” (par. 27);
-ECJ acknowledges
“disseminative purposes
(par. 29).

-digitizing works to
give access to them via
dedicated terminals,
based on ‘ancillary
rights’ reasoning to
prevent the exception
from becoming “largely
meaningless” or
“ineffective” (par. 43).
-making available
“within” the
establishment (par. 49);
-ECJ follows AG that
no printing or
downloading is allowed
(= reproduction which
is not necessary to
render art. 5(3)(n)
effective, and
performed by the user)
(art. 5(2)(a) or (b)
might apply) (par. 5255).

-ECJ follows AG with
regard to actual
conclusion of licensing
agreement (par. 35);
-ECJ follows AG with
respect to “specific acts”
of reproduction, allowing
a “right of
communication” in the
context of art. 5(3)(n)
“within the limits of the
conditions provided for
by that provision (par.
43-44).
-digitization of “entire
collections” not allowed
(par. 45).
-scope of ancillary right
to be determined in light
of art. 5(5) (par. 47).
-acknowledges that the
number of copies made
available by terminals
cannot be greater than
that which library has
“acquired in analog
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format” (par. 48);
-no obligation to provide
compensation, but may
be imposed on the
making available of the
work in digital format
(par. 48).
VOB/Stichting
Leenrecht
(C-174/15)
AG
(16 June 2016)

-“one of civilisation’s
most ancient institutions”
(par. 1);
-“modernization of the
way in which libraries
operate” (par. 3).
-interprets Rental and
Lending Rights Directive,
thus libraries are among
“establishments which are
accessible to the public”
(par. 10);
-includes “public
libraries” (par. 14-15).

-libraries should be able to
“adapt” to “digital
technology” to “fulfil the
task of cultural
dissemination” (par. 2-3);
-letting users get acquainted
with the content of works
(par. 31);
-fostering “preservation of,
and access to culture and
scientific knowledge” in
dealing with books (par.
37);
-“task of cultural
preservation and
dissemination”, also “in the
digital age” (par. 38);
-libraries’ role is “most
important” in
“disadvantaged areas” (par.
38);
-“perpetuate, in the digital
environment, the role which
was always theirs in the era
of printed books” (par. 39);
-“encouraging reading
habits” which may
“increase” the “volume of
book sales” (par. 69).
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-“the lending of
electronic books” as
part of the “concept of
lending” (par. 26);
-and as “the modern
equivalent of the
lending of printed
books (par. 30);
the two types of
lending are
“equivalent”
concerning their
“essential and
objectively relevant
characteristics (par. 59)
 “functional
equivalents” (par. 73);
-the “concept of
lending for the
purposes of Directive
2006/115” should not
be bound by EU
legislature’s initial
intention, but “in step
with developments in
technology and in the
market since that time”
(par. 40).

-no distinction between
types of literary works
(par. 22);
-interpretation of Rental
and Lending Rights
Directive should “meet
the needs of
contemporary society”
and “reconcile the
various interests at
stake” (par. 23);
”dynamic” or
“evolving” interpretation
(par. 28);
-author remuneration
(par. 41);
-“originals and copies”
include both “physical”,
“traditional”, “print”
copies and “electronic
copies” (par. 43-44);
-interpretation of
derogation, though
“strict”, must enable its
“effectiveness” and
“purpose” (par. 47);
-acts of reproduction
implied by lending of
electronic books:
covered by art. 5(2)(c)
Copyright Directive (cf.
Darmstadt) to enable
libraries to benefit from
the derogation of art. 6 in
Directive 2006/115 (par
57);
-if Member States
introduce the “public
lending derogation for
electronic books”:
structure the rules so
“that that form of
lending really is the
functional equivalent of
traditional lending” and
does “not conflict” with
the normal exploitation
of copyright (par. 73);
-for instance: “one copy
one user” model (par.
73): users may download
e-book for limited
lending period during
which it is not accessible
to other users and after
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which it becomes
unusable for the
borrower (par. 16);
-exhaustion: no relation
to lending right (par. 82);
-but: Member States may
require that “electronic
books that are lent
should first have been
made available to the
public by the right holder
or with his consent” (par.
85);
-copy of the work from a
lawful source (par. 8687).
ECJ
10 November 2016

-interprets Rental and
Lending Rights Directive,
thus libraries are among
“establishments which are
accessible to the public”
(par. 12, 15, 29);
-includes “public
libraries” (par. 54).

-contributing to “cultural
promotion” as an “objective
of general interest” (par.
60).

-agrees that “lending”
may include “lending
carried out in digital
form” – not excluded
“in all cases” by
international
conventions, wording
and legislative history
(par. 34, 36, 40, 43);
-cf. also objective of
the directive: copyright
must “adapt to new
economic
developments such as
new forms of
exploitation”
such as lending of
digital copies (par. 45);
-stresses “the
importance of the
public lending of
digital books” (par. 51).

-general principle: “high
level of protection for
authors” must inform the
interpretation of
directive (par. 46, 48);
-agrees that
interpretation of
derogation, though
“strict”, must enable its
“effectiveness” and
“purpose” (par. 50)’;
-“public lending
exception” of art. 6(1)
Directive 2006/115 may
apply if the operation has
“essentially similar
characteristics to the
lending of printed
works” (par. 51), such as
‘one copy one user’
model (par. 52-53);
-agrees that exhaustion
not relevant to the
interpretation of art. 6
(par. 57);
-stresses “balance” of
author interests and
general interest as
justification for
derogation (par. 60);
-art. 6 lays down
“minimum threshold of
protection”, so additional
conditions are allowed to
improve author
protection (par. 61).

GERMAN CHART
GERMAN COPYRIGHT ACT IN FORCE AND AMENDMENT AS OF 1 MARCH 2018
Provision

View on the
library’s institutional
organization

View on the library’s
purpose

Rental and Lending
Rights Directive
implementation in
German Copyright
Act, 1995
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View on the library’s
functions

Conditions for
exception to apply
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Urheberrechtsgesetz
§27

“der Öffentlichkeit
zugängliche Einrichtung
(Bücherei, Sammlung von
Bild-oder Tonträgern
[…])” (establishment
accessible to the public
(library, collection of
image or sound carriers).

x

-“Verleihen von
Originalen oder
Vervielfältigungsstucken eines Werkes”
(lending of originals or
copies of a work);
-lending is defined as
“die zeitlich begrenzte,
weder unmittelbar noch
unmittelbar
Erwerbszwecken
dienende
Gebrauchsüberlassung” (a temporary,
serving neither direct
nor indirect commercial
purposes).

-“angemessene
Vergütung” for authors
(equitable
remuneration).

-no explicit mention of
‘libraries’ (but see
legislator’s intention in
legislative history).

x

-make copies for a
user’s private use;

-library may not receive
payment;

-inclusion in an
“eigenes Archiv”
(personal archive);

-paper or similar
medium, exclusively
analog use, or acting in
the public interest and
no direct or indirect
economic or commercial
purpose.

-other personal use.

-paper or similar
medium, exclusively
analog use.

Copyright Directive
implementation in
German Copyright
Act, 2007
Urheberrechtsgesetz
‘Erste Korb’ (2003)
§53

‘Zweite Korb’
(2008)
§52b

-“öffentlich zugänglicher
Bibliotheken” (publicly
accessible libraries);
-“Bestand” (stock);
-“Räumen” (premises);
-“Einrichtung”
(establishment);
“eigens dafür
eingerichteten
elektronische
Leseplätzen” (dedicated
terminals).

-“keinen unmittelbar oder
mittelbar wirtschaftlichen
oder Erwerbszweck”
(neither directly nor
indirectly serve economic
or commercial purposes);
-fostering “Forschung und
[…] private Studien”
(research and private study).

-making available
published works.

-“soweit dem keine
vertraglichen
Regelungen
entgegenstehen“ (so far
as there are no
contractual provisions to
the contrary);
-simultaneous access to
no more than the
number stocked by the
institution;
-“angemessene
Vergütung” (equitable
remuneration).

§53a

-“öffentliche
Bibliotheken” (public
libraries).

-“nicht gewerblicher
Zwecke” (non-commercial
purpose).

-“Vervielfältigung und
Übermittlung”
(reproduce and
transmit).

-“auf Einzelbestellung”
(in response to an
individual order);
-by post or facsimile;
-individual contributions
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in newspapers and
periodicals and small
parts of published
works;
-use by the person
placing the order
permissible pursuant to
Article 53;
-other electronic form:
solely as a graphic data
file, for the purpose of
illustration for teaching
or scientific research, to
the extent justified by
the non-commercial
purpose to be achieved;
and only where it is not
made manifestly
possible, upon agreed
contractual terms, for
members of the public to
access the contributions
or small parts of a work
from a place and a time
individually chosen by
them and on terms
which are equitable;
-“angemessene
Vergütung” (equitable
remuneration).
Orphan Works
Implementation
(2013) in German
Copyright Act,
Urheberrechtsgesetz
§61

-“öffentlich zugänglichen
Bibliotheken” (publicly
accessible libraries);
-“Sammlungen
(Bestandsinhalte)”
(collections, holdings).

-“im Gemeinwohl liegenden
Aufgaben” (tasks which are
in the public interest).

UrhWissG
(Gesetzentwurf der
Bundesregierung zur
Angleichung des
Urheberrechts an die
aktuellen
Erfordernisse der
Wissensgesell-schaft,
Drucksache
18/12329, 2017)
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-reproduction and
making available to the
public of orphan works.

-the holdings must
already have been
“veröffentlicht”
(published);
-if the right holder could
not be established or
traced despite a diligent
search;
-the functions must
serve the library’s
‘public-interest’-task;
-a fee may be charged
for providing access to
the orphan works, which
covers the costs of the
digitization and the
making available to the
public.
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[from 1 March
2018]
§60e

-“Öffentlich zugängliche
Bibliotheken” (publicly
accessible libraries) (1);
-“Bestand” (collection)
(1);
-“Terminals in ihren
Räumen” (terminals on
their premises) (4).

-“keine unmittelbaren oder
mittelbaren kommerziellen
Zwecke” (no direct or
indirect economic or
commercial purpose) (1);
-foster their users’ research
or private study (4).

-“vervielfältigen” “für
Zwecke der
Zugänglichmachung,
Indexierung,
Katalogisierung,
Erhaltung und
Restaurierung”
(reproduce for purposes
of making available,
indexing, cataloging,
conservation and
restoration) (1);
-distribute
reproductions other
libraries for purpose of
restoration; lend
restored works (2);
-distribute
reproductions of works
for exhibition or
documentation (3);
-make available works
from their collection at
terminals on their
premises; enable users
to make reproductions
at the terminals (4);
-reproduce on
individual user request
(5).

-reproduction under (1):
also multiple times and
with changes due to
technical reasons;
-work from collection
((1), (2), (4));
-up to 10 percent of a
work as well as of
individual pictures,
contributions from the
same newspaper of
magazine, other smallscale works and out-ofprint works (4);
-up to 10 percent of a
published work as well
as single contributions
which have been
published in newspapers
and magazines (5).

§60g

-refers to §60e(4) and
§60e(5).

-remarks above apply here.

-“Zugänglich-machung
an Terminals” (making
available at terminals,
§60e(4));
-“Versand von
Verfielfältigungen auf
Einzelbestellung”
(dispatch of
duplications on single
request, §60e(5)).

-“Vereinbarungen”
(agreements) which
solely concern one of
the functions of §60e(4)
and §60e(5) take
precedence over the
statutory permission.

LEGISLATIVE HISTORY
Provision

Drucksache IV/270
(Deutscher
Bundestag 1962)
Lending and
reprography rules in
1965 German
Copyright Act
(Urheberrechtsgesetz)

Drucksache VI/911
(Deutscher
Bundestag 1970a)

View on the
library’s institutional
organization
-“Öffentliche Bibliotheken”,
“Volksbüchereien” (public
libraries) (p. 30);
-“Leihbüchereien” (lending
libraries) (p. 54);
-contain “Zeitschriften”
(journals) and
“wissenschaftliche Werken”
(scientific works) in their
“Bestände” (collections) (p.
73-74).

-“Öffentliche Bibliotheken”
(public libraries) (p. i, 3);
-“Werksbüchereien”

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

-public libraries: “keinen
Erwerbszweck” (no profit
purpose) (p. 32);
-lending libraries:
“Erwerbszwecken” (profit
purpose) (p. 30, 54);
-“volksbildenden
Aufgaben” (task in
education of the people),
primarily performed by
significantly expanded
public libraries (p. 54).

-“Vermieten” (rental)
by Leibüchereien (p.
54);
-“Verleihen” (lending)
by Öffentliche
Bibliotheken (p. 54);
-reproduction for
inclusion in own
archive, for space
saving or security
reasons (p. 73).

-remuneration
obligation only applies
if rental serves the
commercial purposes of
the renter (p. 54);

x

-“Buchausleihe” (book
loan) (p. i);
-Ausleihe von

-“Ausleihgebühr für die
Autoren” (lending fee
for authors) except for
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-no additional use; use
of own exemplar and to
the extent necessary for
the purpose in question
(p. 73).
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Fachliteratur” (lending
of professional
literature) (p. 3).

professional literature
(p. i);
-“Bibliotheks-tantieme”
(p. 3).

-public libraries have
“Bildungsaufgaben”
(educational tasks) (p. i);
-“förderungswürdige
Ziele” (aims worthy of
advancement) (p. 4).

-“Büchereiverleih”
(library loan) (p. i);
-“Verleihen von
Büchern” (book loan)
(p. 4).

-library loan is
conditional on a
“Büchereiabgabe”
(library levy), also
when it does not serve
commercial purposes
(p. i, 2, 4);
-“rechtmäßig
erworbener
Werkexemplare”
(legally acquired works)
(p. 4);
-levy does not apply to
works manufactured
exclusively for rental or
lending purposes (p. 9).

-Libraries understood as part
of “der Öffentlichkeit
zugängliche, nicht
gewinnorientierte
Einrichtungen” (non-profit
establishments accessible to
the public) (p. 8, 13);
-“kommunale Büchereien”
(community libraries) (p. 8);
-“Mediatheken”
(multimedia libraries) (p. 8);
-“öffentliche Bibliotheken”
(public libraries) (p. 9, 12);
-“Werkbücherei“ (company
library) (p. 12).

-“kultur-, bildungs- und
erziehungspolitischen
Aufgabenstellung der
öffentlichen Bibliotheken”
(cultural, educational and
educational policy related
task of public libraries) (p.
8);
-“gewichtige
sozialpolitische
Komponente (weighty
social policy component)
(p. 8);
-“Kultur- und
Bildungsauftrag” (cultural
and educational mission)
(p. 8);
-“das breiten Publikum das
Kennenlernen von Musik
und Filmen ermöglichen”
(let the broad public get
acquainted with music and
films) (p. 8);
-“besondere Auftrag”
(special mission) (p. 8).

-“Verleih von
geschützten Objekten
an das Publikum”
(lending of protected
objects to the public)
(p. 8);
-“öffentliche Verleih”
(public lending) (p. 8);
-“Verleih von
Videocassetten und
CDs” (lending of video
tapes and CDs) (p. 8);
-“Fernleihe”
(interlibrary loan) (p.
13).

-“Vergütungsanspruch” for right
holders (remuneration
claim) (p. 8) except in
case of
-lending of computer
programs part of an
agreement between
library associations and
software industry (p. 9).

-“öffentlichen Bibliotheken”
containing “Elektronische
Leseplätzen in den
Räumlichkeiten” (public
libraries, terminals,
premises) (p. 19, 51);
-“Bestände […] in digitaler

-“Bildungsauftrag”
(educational mission) (p.
36, 51);
-fostering “Zwecken der
Forschun und […] private
Studien” (research and
private study) (p. 37);

-making available their
collections to users,
also in digital format
(p. 36-37, 51);
-making
“Vervielfältigungen”
“auf Einzelbestellung”

-see Articles 52b, 53,
53a German Copyright
Act.
-in addition to wording
of 52b: “nicht mehr
Exemplare eines
Werkes […] als der

Lending rules in 1972
German Copyright
Act

(company libraries) (p. i, 3).

Drucksache VI/3264
(Deutscher
Bundestag 1972a)
Änderung des
Urheberrechtsgesetzes
(Schriftlicher Bericht
des
Rechtsausschusses)

-“gewerbliche oder
öffentliche Bibliotheken”
(commercial or public
libraries) (p. i);
-“öffentliche Büchereien“
(public libraries) (p. i, 2);
-“alle der Öffentlichkeit
zugänglichen Bibliotheken”
(all libraries accessible to
the public) (p. 4);
-“kirchliche Bibliotheken”
(church libraries) (p. 4);
-“Werkbüchereien”
(company libraries) (p. 4);
-“kommunale Bibliotheken)
(municipal libraries) (p. 4);
-“Universitätsbiblio-theken”
(university libraries) (p. 5);
-“Arbeitsmittelbibliotheken” (work equipment
libraries) (p. 5);
-“gewerbliche
Leihbüchereien”
(commercial lending
libraries) (p. 8).

Drucksache 13/115
(Bundesregierung
1994)
Gesetzentwurf der
Bundesregierung.
Entwurf eines Dritten
Gesetzes zur
Änderung des
Urheberrechtsgesetzes

Referentenentwurf
für ein Zweites
Gesetz zur Regelung
des Urheberrechts in
der Informationsgesellschaft
(Bundesregierung
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2004)
(cf. also
Bundesregierung
2006 and
Rechtsausschuss
2007)

Form” (collections in digital
format) (p. 36).

Drucksache
17/13423
(Bundesregierung
2013)
Entwurf eines
Gesetzes zur Nutzung
verwaister und
vergriffener Werke
und einer weiteren
Änderung des
Urheberrechtsgesetzes

-“Öffentlich zugänglichen
und im Gemeinwohl
errichteten Institutionen,
insbe- sondere
Bibliotheken” (publicly
accessible and in the
common good established
institutions, especially
libraries) (p.1, 11);
-“Deutsche Digitale
Bibliothek (DDB)” (German
Digital Library) (p. 10);
-“privilegierten
Institutionen” (privileged
institutions) (p. 11);
-“Deutschen
Nationalbibliothek”
(German national library)
(p. 13);
-in digital libraries, the
digitized holdings of the
privileged institutions are
already “vernetzt”
(networked) (p. 15).

UrhWissG
Gesetzentwurf der
Bundesregierung zur
Angleichung des
Urheberrechts an die
aktuellen
Erfordernisse der
Wissensgesellschaft
(Drucksache
18/12329,
Bundesregierung
2017)

-“Institutionen wie
Bibliotheken” (institutions
such as libraries) (p. 1);
-“institutionelle Akteure,
nämlich Bibliotheken”
(institutional actors, namely
libraries) (p. 20);
-“zunehmend auch Werke in
digitaler Form in ihren
Bestanden” (increasingly
also works in digital form in
their collections) (p. 20);
-“Einrichtungen wie
Bibliotheken”
(establishments such as
libraries) (p. 21);
-“Deutschen
Nationalbibliothek” (p. 22);
-“Wissensinstitutionen wie
Bibliotheken” (knowledge
institutions like libraries) (p.
28);
-“öffentlich zugängliche

-“Förderung der
Medienkompetenz der
Bevölkerung” (promoting
the media competence of
the people) (p. 51);
-contributing to “ein gut
ausgebautes schnell
funktionierendes und
wirtschaftlich arbeitendes
Informationswesen” (a
well-developed, fast
functioning and
competitive information
system) (p. 54).

to disseminate via mail
or fax (reproductions
on individual order) (p.
54);
-“Anschaffung eines
umfassenden
Bestandes
wissenschaftlicher
Literatur” (acquisition
of a comprehensive
collection of scientific
literature) (p. 54).

Bestand der Bibliothek
umfasst” (not more
copies of a work than
contained in the
collection) (p. 51);
-in addition to the
wording of 53a:
intention is a provision
which transfers the
balance of interests as
established with regard
to mail and fax
dissemination “in das
digitale Umfeld” (into
digital environment) (p.
54-55).

-“im Gemeinwohl
liegenden Aufgaben” (tasks
serving the public good) (p.
5, 15);
-“kulturellen und
bildungspolitischen
Zwecken” (cultural and
educational purposes) (p. 5,
15);
-secure “das kulturelle
Erbe zudem für künftige
Generationen” (cultural
heritage, future
generations) (p. 10).

-“Bewahrung, die
Restaurierung sowie
der Zugang zu den
Sammlungen der
Institutionen,
einschließlich ihrer
digitalen
Sammlungen”
(preservation,
restoration and access
to collections of
institutions, including
their digital
collections) (p. 5, 15);
-digitize and make
available cultural
heritage and orphan
works in furtherance of
their task: “im
Gemeinwohl eine
Digitalisierung und
Online-Einstellung
ihrer Bestände […]
betreiben” (p. 10, 11,
15).

-“die zentrale
Voraussetzung für eine
Nutzung [ist] die
vorherige erfolglose
sorgfältige Suche nach
dem Rechtsinhaber des
betroffenen
Bestandsinhaltes ist”
(central requirement for
use is the prior,
unsuccessful diligent
search tot he right
holder of the content)
(p. 15);
-the use must be in
furtherance of the
library’s task (p. 15);
-“ein Entgelt” (a
charge) may be issued
to cover the costs of the
digitization and making
available of the orphan
works (p. 15-16).

-“Die Digitalisierung und
die Vernetzung”
(digitization and
networking) have changed
the work of libraries (p. 1);
-instead of going to the
library, digital copies,
online databases and the
internet are used by
scholars (p. 20);
-“Neue Aufgaben” (new
tasks) – “Wesentlichen
Anteil an Bildung und
Wissenschaft” (essential
contribution to education
and science) (p. 20);
-“dauerhaft archivieren”
(archiving permanently in
view of long-term access)
(p. 20);
-“digitale
Pflichtexemplarabwicklung” (digital legal deposit

-“Digitalisierung von
Inhalten” (digitization
of collections) (p. 20);
-“Kopien herzustellen
[…] zu verbreiten und
zu verleihen” (make
copies, disseminate,
lend) (p. 22);
-the structure of the
norm is based on the
permitted uses
regarding
reproduction,
distribution, making
available, copying on
order (p. 42).

-see the “eigener
umfangreicher
Erlaubniskatalog” (own
extensive list of
permissions) in Article
60e (p. 22);
-terminal-exception is
“überarbeitet” (revised)
(p. 22);
-exception for copy
delivery has become
“technologieneutral und
ohne Vorrang von
Verlagsangeboten”
(technology neutral and
without precedence of
publishers’ offerings)
(p. 22); cf. Article 60g;
-library competences
previously regulated in
separate places are
merged in one
exception (p. 42).
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Bibliotheken” (publicly
accessible libraries) (p. 42);
-“Legaldefinition für
‘Bibliotheken’” for purposes
of Article 60e (p. 42).

arrangement) (p. 20);
-“ihre Aufgabe ist […]
einen demokratischen
Zugang zu den Ressourcen
der Wissensgesellschaft zu
schaffen” (task to create
democratic access tot he
resources of the
information society) (p.
28);
-the reform underlines “die
zentrale Bedeutung, die
Bibliotheken seit
jeher, aber auch in der
vernetzten und
digitalisierten
Wissensgesellschaft
zukommt” (the central
importance which libraries
have always had, but are
also entitled to in the
networked and digitized
knowledge society) (p. 42).

OTHER POLICY DOCUMENTS
Document

German government
2015
Comments
representatives in
case C-174/15
(VOB/Stichting
Leenrecht), 4 August
2015

View on the
library’s institutional
organization
-comments signify the
German government’s
recognition that ‘public
and academic libraries’
operate in the public
domain, which requires an
appropriate legal
framework, which is seen
as a task for the EU
legislator (under 26).

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

-e-lending is seen as a
new application (under
22), which is regarded
not comparable with
lending tangible
materials (under 23).

-according to the
representatives, directive
2006/115/EG does not
apply to e-lending but
only to works on a
tangible carrier (under
5).

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

-public and church
libraries have
“volksbildende Aufgabe”
(task regarding education
of the people) (II.2.c);
-“eine dem Wohle der
Allgemeinheit dienende
Aufgabe” (a task serving
the general good) (II.2.c);
-fostering “die Teilnahme
am kulturellen und
geistigen Geschehen” by
“Bereitstellung
belletristischer und auch
wissenschaftlicher
Literatur” (fostering
cultural and intellectual
participation by making
available belletristic and
scientific literature)

-public and church
libraries: lending books
“unentgeltlich oder nur
gegen einen
Unkostenbeitrag” (for free
or against contribution to
the expenses only)
(II.2.c).

-different tasks and
functions justify
different treatment
(II.2.c);
-rental which serves the
renter’s commercial
goals requires payment
of an “angemessene
Vergütung” (equitable
remuneration) (I);
-legislator is bound to
the constitutional
property guarantee in
determining the
boundaries of copyright
and the exceptions
(II.1).

x

EXEMPLARY CASES
Case

Bibliotheksgroschen
(Bundesverfassungsgericht 7 July 1971,
BVerfGE 31, 248)

View on the
library’s institutional
organization
-contain “Büchern,
Schallplatten” (books,
records) (I.1);
-“öffentliche
Bibliotheken” (public
libraries) have no profit
goal (II.1);
-“öffentliche und
kirchliche
Bibliotheken” (public
and church libraries) are
set against “gewerbliche
Leihbüchereien und
Lesezirkeln”
(commercial lending
libraries and reading
circles) (II.2.c).
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(II.2.c);
-commercial
“Mietbüchereien” (rental
libraries) depend on “die
Erzielung privaten
wirtschaftlichen
Gewinns” (the
achievement of private
economic profit), which is
reflected in their
collections (II.2.c).
Werkbücherei
(Bundesgerichtshof 10
March 1972, I ZR
140/71)

-case centers around
“eine Werkbücherei
[…] an verschiedenen
Standorten” (a company
library […] in different
locations);
-its “Bestand”
(collection) contains
“neben Fachbüchern
auch Bücher sonstiger,
insbesondere der
schönen Literatur” (in
addition to textbooks,
also other books such as
literature);
-the books are made
available to the
employees and
sometimes read by
family members.

-the transfer for use in this
case was not taken to be
‘rental’ for commercial
purposes;
-book distribution to
increase job satisfaction;
-BGH reiterates that
public and church
libraries distinguish
themselves from
commercial rental
libraries as they pursue
“volksbildende
Aufgaben” or “dem Wohl
der Allgemeinheit
dienende Aufgabe”
(educational task; serving
the public good), enabling
cultural and intellectual
participation for many
citizens, instead of private
commercial gain. The
BGH regards
Werkbüchereien in the
former sense.

-“das Ausleihen von
Schriftwerken” (lending
written works).

-the use of the books is
free to employees;
-according to the BGH,
Werkbüchereien should
be legally treated similar
to public libraries
insofar they pursue the
same purposes.

CB-infobank I
(Bundesgerichtshof 16
January 1997, ZR 9/95)

-“Bibliothek” (library)
([40]);
-“Bestände”
(collections) ([40]).

-archiving purposes
([40]);
-assist users who cannot
afford their own copying
equipment ([48]);
--contributing to “ein gut
ausgebautes schnell
funktionierendes und
wirtschaftlich arbeitendes
Informationswesen” (a
well-developed, fast
functioning and
competitive information
system) ([49]).

-reproduction for
archiving purposes ([40]);
-maintain materials in
safe spaces ([40)];
-copying for privileged
users limited to
“technisch maschinellen
Vorgang" (technical
mechanical operation)
([47]);
-“Kopienversand” (copy
delivery) ([48]).

-archival use for internal
ends ([40]).

CB-infobank II
(Bundesgerichtshof 16
January 1997 I ZR
38/96)

-“öffentlichen
Bibliotheken” (public
libraries) (II.4.c).

x

-“auf bestellung ihrer
Leser Kopien zu fertigen
und zu versenden”
(produce and send copies
on request of their users)
(II.4.c).

x

Betriebsbibliothek
(Bundesgerichtshof 20
February 1997, I ZR
13/95)

-“Fachbibliotheken”
(special libraries, in this
case part of a company
and not publicly
accessible);
-“öffentliche
Bibliotheken”;

-“bestimmter Aufgaben”
(certain tasks, likely
education related)
(III.2.a.).

-“des Betriebs von
Kopiergeräten” (the
operation of copying
machines);
-“systematisch
gesammelter und
Benutzern zentral zur

-“Betreibervergütung”
(operator levy for the
operation of copying
machines, in light of
copyright’s basic
principle to let authors
share in the exploitation
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-“bestimmte
Einrichtungen” (certain
establishments, which,
by their nature, produce
many copyright relevant
copies) (III.1);
-“Einrichtung”: “eine
gewisse
organisatorische
Selbständigkeit und
Abgrenzbarkeit
gegenüber dem
Produktionsbereich” (a
certain organizational
independence and
demarcation from the
production sphere)
(III.2.a; III.4);
-“Bestand […] der auf
eine gewisse Dauer
angelegt ist” (collection,
created for a certain
duration” (III.2.a.);
-systematical collection
(III.4).

Verfügung gestellter
Bibliotheksbestand […]
der nach seiner Größe und
dem Umfang seiner
Benutzung einer
besonderen Verwaltung
(u.a. auch in Form einer
Katalogisierung) bedarf”
(systematically collected
collection which is
provided centrally to
users and, given its size
and the extent of ist use,
requires special
administration, a.o. in the
form of cataloguing).

of their works) (III.1);
-“angemessene
Vergütung” (adequate
remuneration per copy)
(III.1).

Elektronische
Pressearchive
(Bundesgerichtshof 10
December 1998, I ZR
100/96)

-“geordneten Sammlung
vorhandener Werke”
(organized collection of
existing works) (V.2.a);
-electronic press archive
is compared to libraries,
which contain
“Bestände” (collections)
that, if made up of
paper or microfilm, can
only be used “am Ort”
(locally) (V.2.a).

x

-safeguarding collections;
-enabling access and use .

-only internal use and
not for multiple
employees.

Kopienversanddienst
(Bundesgerichtshof 25
February 1999, I ZR
118/96)

-“öffentliche
Bibliothek” (public
library);
-“Bestände”
(collections);
-“online zugänglichen
Katalog” (online
accessible catalog);
-“Buchbestand” (book
collection) ([6]);
-due to the internet
serving “einem
Massenpublikum zunehmend unabhängig
von Ort und Zeit” (mass
audience – increasingly
independent from place
and time) ([55]),
beyond the circle of
users on site ([57]).

-contributing to “ein gut
ausgebautes schnell
funktionierendes und
wirtschaftlich arbeitendes
Informationswesen” (a
well-developed, fast
functioning and
competitive information
system) ([38]);
-contributing to “das
Interesse der
Allgemeinheit an einem
freien Informationsfluß”
(public interest in a free
flow of information)
([76]).

-making copies “auf
Einzelbestellung” (on
single order) to transmit
by mail or fax;
-opening up the collection
via an online catalog;
-copy delivery service
which approaches the
work of a publisher [57].

-user must be able to
rely on a privileged
purpose under Article
53;
-“Anspruch des
Urhebers auf
angemessene
Vergütung” (author’s
claim for reasonable
remuneration).

Rückzahlung von
Bibliotheks-tantiemen
(Landgericht Munich 3
July 2003, 7 O
8786/99)

-“wissenschaftlichen
Bibliothek” (scientific
library) [I.3.b.bb];
-Art. 27 German
Copyright Act is aimed
at “Einrichtungen
(Bibliotheken,

-according to the court,
what counts is not
whether an institution
goes by the name of
‘library’, but “ob sie
Aufgaben einer
Bibliothek wahrnimmt”

-lending books [I.3.b.bb];
-systematically collecting
books [I.3.b.cc].

-court reiterates that
lending in the sense of
Article 27 German
Copyright Act concerns
the “zeitlich begrenzte,
weder unmittelbar noch
mittelbar
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Büchereien und
Sammlungen) […] die
der Öffentlichkeit
zugänglich sind”
(institutions such as
libraries and collections
which are publicly
accessible) [I.3.b.bb];
-Court performs
semantic analysis of
term “Bibliothek”:
“einen
Aufbewahrungsort für
eine systematisch
geordnete Sammlung
von Büchern”
(repository for a
systematically ordered
collection of books)
[I.3.b.cc];
-“in den Räumen einer
Präsenzbibliothek” (in
the rooms of a reference
library) [I.3.c.aa].

(whether it performs the
tasks of a library)
[I.3.b.cc].

Subito II
(OLG Munich 25 May
2007, 29 U 1638/06)

-“Bibliotheken”;
-“öffentlichen
deutschen
Bibliotheken”;
-libraries jointly operate
a delivery service
(subito) with the aim of
providing an electronic
information system.

-facilitate research.

-Kopienversanddienst via
an electronic information
system: from search to
delivery.

-Court refers to
Kopienversanddienstcase with regard to legal
permissibility of
document delivery via
mail or fax;
-amendment of German
Copyright Act in 2003:
electronic delivery not
permitted anymore;
-Court notes proposed
Article 53a German
Copyright Act.

Elektronische
Leseplätze
(Landesgericht
Frankfurt am Main 16
March 2011, 2/6 O
378/10)
(nicht rechtskräftig)

-“elektronische
Leseplätze” (electronic
reading spots) “in den
Räumlichkeiten” (at the
premises);
-“Zentralbibliothek”
(central library);
-“Bestand” (collection);
-“der Öffentlichkeit
zugängliche
Bibliotheken” (libraries
accessible to the
public);
-“Der Bestand einer
Bibliothek umfasst
neben Büchern auch
nicht lesbare Musikoder Filmwerke” (the
library’s collection
includes, in addition to
books, non-readable
musical or film works)
(B.I);
-“kontrollierbaren
Bereichs der
Bibliothek”
(controllable area of the
library) (B.III.1).

-“Zweckbestimmung zur
Verbreitung der Kultur”
(purpose of spreading
culture).

-digitizing works to make
them available at the
terminals;
-facilitating studying by
users (B.I).

-see Article 52b German
Copyright Act, which is
deemed to include “eine
Annex-Berechtigung zur
Digitalisierung”
(ancillary competence to
digitize) (A.III);
-“teleologische
Auslegung”
(teleological
interpretation) (B.II).
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Elektronische
Leseplätze
(Bundesgerichtshof 20
September 2012, I ZR
69/11)

-“Einrichtungen”
(establishments) (II.1);
-“Sammlungen”
(collections) (II.2);
-“Terminals” (II.2);
-“Räumen” (premises)
([1]);
-“elektronische
Leseplätze” (electronic
reading spots) which
allow the reading of
“Büchern am
Bildschirm” ([1], [28]);
-“Bibliotheks-bestand”
(library collection,
including printed books,
digital versions and
digital works) ([1], [3],
[8], [23]);
-“Räumlichkeiten”
(premises) ([11]);
-“nicht kommerzieller
Einrichtungen wie
öffentlich zugänglicher
Bibliotheken” (noncommercial
establishments such as
publicly accessible
libraries) ([18]).

-“keinen unmittelbar oder
mittelbar wirtschaftlichen
oder Erwerbszweck”
(neither directly nor
indirectly serve economic
or commercial purposes)
([9]);
-fostering “Forschung und
[…] private Studien”
(research and private
study) ([9]).

-digitization to make
works available at
terminals (II.2).

-Bundesgerichtshof asks
questions of
interpretation with
regard to:
1. the criterion “not
subject to purchase or
licensing terms” from
the Infosoc Directive;
2. if Member States may
allow libraries to make
reproductions of works
from their collections if
that is necessary to make
them available at
terminals; and
3. if Article 5(3)(n)
Infosoc Directive is so
broad as to encompass
users printing or
downloading the works
made available at the
terminals.

Elektronische
Leseplätze II
(Bundesgerichtshof 16
April 2015, I ZR 69/11)

-see Bundesgerichtshof
20 September 2012, I
ZR 69/11).

-see
Bundesgerichtshof 20
September 2012, I
ZR 69/11).

-see
Bundesgerichtshof 20
September 2012, I
ZR 69/11).

-BGH applies the
answers of the CJEU
[8], [35]:
1. the term “Regelungen
über Verkauf und
Lizenzen” refers to
contracts which have
been “geschlossen”
(concluded);
2. based on the terminalexception, publicly
accessible libraries may
be granted the right to
digitize works from their
collections to make
them available in the
terminals;
3. the terminalexception as such does
not regulate printing or
downloading by users may be based on another
exception.

DUTCH CHART
DUTCH COPYRIGHT ACT IN FORCE
Provision

Latest version
Reprography
Regulation, 2002

View on the
library’s institutional
organization
-see Reprography
Regulation 1974 below:
remained in essence the

View on the library’s
purpose
-see Reprography
Regulation 1974.
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functions
-see Reprography
Regulation 1974.

Conditions for
exception to apply
-works to be copied
now determined by
Article 16h Dutch

Annex II – Charts of the library’s position under the national copyright laws
(based on art. 16h
Dutch Copyright Act)

same.

Copyright Act:
Reprographic copy of
an article in a daily –,
news – or weekly paper
or a journal or small
parts of a book and of
the other works
included in such a
work; or a reprographic
copy of the whole of a
work, insofar it can be
reasonably expected
that no new exemplars
are made available to
third parties against
payment, in whichever
form.
-all types of
reproduction
conditional on
remuneration.

Rental and Lending
Rights Directive
implementation in
Dutch Copyright
Act, 1992
(arts 12(1)(3), 12(3),
15c Dutch
Copyright Act)

-libraries not explicitly
mentioned; understood
under “voor het publiek
toegankelijke
instellingen”
(establishments which
are accessible to the
public) (art. 12(3)) [NB.
but see the exception on
the exception in art.
15c(2): ‘libraries
connected to educational
establishments’ and the
Royal Library are
exempted from payment].

x

-“uitlenen” : “het voor
een beperkte tijd en
zonder direct of indirect
economisch of
commercieel voordeel
voor gebruik ter
beschikking stellen door
voor het publiek
toegankelijke instellingen”
(lending:
making available for use
[for a limited period of
time and not for direct or
indirect economic or
commercial advantage] by
establishments which are
accessible to the public)
(art. 12(3)).

-“billijke vergoeding”
(fair compensation) (art.
15(c));
-temporary use;
-lending activity may
not have a commercial
purpose;
-derogation does not
apply to computer
programs due to the
impact on right holder
interests, unless that
work is part of a data
carrier that contains
data and the work
serves exclusively to
make said data
accessible;
-initially: window
period for audiovisual
materials (dropped).

art. 15h

-“voor het publiek
toegankelijke
bibliotheken […]”
(publicly accessible
libraries);
-“besloten netwerk”
(closed network);
-“verzamelingen”
(collection);
-“daarvoor bestemde
terminals in de gebouwen
van die instellingen”
(dedicated terminals in
these institutions’
buildings).

-“die niet het behalen van
een direct of indirect
economisch of
commercieel voordeel
nastreven” (which are not
pursuing direct or indirect
economic or commercial
advantage);
-fostering “onderzoek of
privé-studie” (research or
private study).

-“beschikbaarstellen van
een werk” (the making
available of a literary,
scientific or artistic work).

-“tenzij anders
overeengekomen”
(unless otherwise
agreed).

art. 16n

-“voor het publiek
toegankelijke

-“die niet het behalen van
een direct of indirect

-“verveelvoudiging”
(reproduction);

-technology neutral
provision, so also by

Copyright Directive
implementation in
Dutch Copyright
Act, 2004
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Orphan Works
Directive
implementation in
Dutch Copyright
Act, 2014
(arts 16o-17)

bibliotheken […]”
(publicly accessible
libraries);
-“collectie” (collection).

economisch of
commercieel voordeel
nastreven” (which are not
pursuing direct or indirect
economic or commercial
advantage);
-fostering “restaureren
[…], behouden […],
raadpleegbaar te houden
als de technologie
waarmee het toegankelijk
gemaakt kan worden in
onbruik raakt” (restore
[…], preserve a copy […],
preserve access to the work
if the technology available
to render it accessible
becomes obsolete).

-various forms of
preservation.

digital means;
-no making available/
dissemination;
-reproductions must
serve one of the
mentioned purposes;
-reproductions shall
only be permitted if the
works are part of the
collection and moral
rights are respected;
-not specified how
much may be copied
and when.

-“voor het publiek
toegankelijke
bibliotheken […]”
(publicly accessible
libraries) (art. 16o).

-“die niet het behalen van
een direct of indirect
economisch of
commercieel voordeel
nastreven” (which are not
pursuing direct or indirect
economic or commercial
advantage) (art. 16o);
-“publieke taak, in het
bijzonder het behouden en
restaureren van de werken
en het verstrekken van
voor culturele en
onderwijsdoeleinden
bestemde toegang” (public
task, in particular the
preservation and
restoration of the works
and the provision of access
for cultural and
educational purposes to the
works from the
collections) (art. 16o).

-“reproductie of
beschikbaarstelling”
(reproduction or making
available) (art. 16o).

-separate pictures not
covered (art. 16o);
-work must be
published in the EEA
(art. 16o);
-work must be part of
the collection (art. 16o);
-reproduction and
making available must
serve public task (art.
16o);
-revenues must be used
for digitization costs
(art. 16o);
-use after reasonable
search and registration
of results (art. 16p);
-compensation when
right holder comes
forward (art. 16q).

LEGISLATIVE HISTORY
Provision

Reprography
Regulation 1974
(outside copyright
law)

View on the
library’s institutional
organization
-“bibliotheken” (libraries)
defined as “1.
bibliotheken zonder
winstoogmerk die in
belangrijke mate de
publieke dienstverlening
tot taak hebben”
(“libraries without a
commercial purpose
which to a significant
degree have a public
service task);
“2. andere bibliotheken,
doch slechts voor zover
deze een functie vervullen
in het leenverkeer met de
onder 1 bedoelde
bibliotheken” (other

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

-as encompassed in the
definition of libraries: noncommercial purpose, public
service purpose.

-making copies for the
sole goal of: a)
replacement of writings
which third parties
have requested to
borrow; b) to lend these
copies in due course; or
c) to use the copies to
make new
reproductions, to be
used in the way meant
under a (Article 3 of
the Regulation).

-this regulation does not
affect what was already
possible under art. 16b
Dutch Copyright Act;
-the reproduction may
concern: small parts of
works; entire works if no
new exemplars, in
whichever form, are
made available to third
parties, against payment
(Article 1(f) of the
Regulation);
-copies may be delivered
to the persons on whose
behalf they have been
manufactured (Article
6);
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libraries, though only to
the extent they fulfil a
function in lending
arrangements with
libraries referred to under
1) (Article 1(c) of the
Regulation).

-remuneration is due per
copied page, transferred
to an collectionorganization appointed
by the Minister of Justice
(Article 7).

Lending rules of the
Welfare Act 1987
(‘Welzijnswet’)
(outside copyright
law)

-“openbaar bibliotheekwerk” (public library
system) mentioned as part
of “voorzieningen op […]
het terrein van het
maatschappelijke en
sociaal-culturele welzijn”
(facilities in the field of
societal and socialcultural well-being)
(Article 2(1)(a));
-“openbare bibliotheek:
een voor ieder bestemde
en toegankelijke
bibliotheek die […] in
overwegende mate door
het Rijk, een provincie of
een gemeente wordt
bekostigd dan wel in stand
wordt gehouden” (public
library: a library intended
and accessible for
everyone, which is mostly
funded or maintained by
the State, a province or
municipality) (Article
18(a));
-“provinciale bibliotheek:
een openbare bibliotheek,
bekostigd of in stand
gehouden door een of
meer provincies en
werkzaam ten behoeve
van openbare bibliotheken
in die provincie of
provincies” (provincial
library: a public library,
funded or maintained by
one or more provinces and
working on behalf of the
public libraries in the
province(s)) (Article
18(b));
-“plaatselijke bibliotheek”
(local library; explanatory
memorandum, p. 24.

“voorzieningen die tot doel
hebben
informatievoorziening van
een actueel en pluriform
karakter […]” (facilities
with the purpose of an
actual and multiform
information provision;
explanatory memorandum,
p. 20);
-preserving and promoting
reading culture; stimulating
accessibility (explanatory
memorandum, p. 25).

-“aanbieden van
collecties van boeken,
dagbladen, periodieken
en audiovisuele
middelen, alsmede
directe verbindingen tot
databestanden”
(offering collections of
books, papers,
periodicals and
audiovisual materials,
as well as connections
to databases
(explanatory
memorandum, p. 20);
-lending of published
works, excluding
magazines and papers
as well as audiovisual
materials (explanatory
memorandum, p. 26).

-author compensation for
lending to safeguard
multiform and highquality offering
(explanatory
memorandum, p. 25).

Rental and Lending
Rights Directive
implementation in
Dutch Copyright Act,
1992 (explanatory
memorandum)

-the notion of ‘publicly
accessible institution’ is
understood broadly (p. 7);
-libraries which are not
publicly accessible, such
as company libraries, are
outside the scope (p. 14).

-serving cultural political
purposes (p. 5).

-lending regards
“geschriften” or
writings, but also other
physical carriers such
as CDs and computer
programs (p. 2).

-lending rights rules
were initially restricted
to ‘books and other
publications’ (p. 6);
-author remuneration (p.
16).

Copyright Directive
implementation in
Dutch Copyright Act,
2004 (explanatory

-“institutionele gebruikers
zoals bibliotheken”
(institutional users such as
libraries) (p. 8);

-serving a “groot
maatschappelijk belang”
(major societal interest)
with “brede toegang tot een

-serving the objective
by offering the
“mogelijkheid […] de
collectie te raadplegen

-Article 15h applies
“tenzij anders
overeengekomen”
(unless agreed
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memorandum)

-“publiek toegankelijke
instelling als een
bibliotheek” (publicly
accessible institution such
as a library) (p. 41);
-explanatory
memorandum mentions
reading room (p. 41);
-“collectie” (collection)
(p. 41, 42, 49);
-“netwerken”, “speciale
terminals”, “gebouwen”
(networks, dedicated
terminals, buildings) (p.
42);
-“besloten netwerk”,
“voor openbare
raadpleging ingerichte
ruimten van die
instelling” (closed
network, rooms equiped
for public consultation in
the institution) (p. 42);
-“publiek toegankelijke
bibliotheken” (publicly
accessible libraries) (p.
49).

pluriform informatieaanbod
en met het behoud van het
culturele erfgoed” (broad
access to a multiform
information offering and
with the preservation of
cultural heritage) (p. 41);
-“doel informatie voor een
breed of minder breed
publiek toegankelijk te
maken” (objective to make
available information to a
broad or less broad public)
(p. 41);
-explanatory memorandum
voices expectation for
libraries to employ “nieuwe
technologieën” (new
technologies) to fulfil the
“hen opgedragen taken”
(tasks assigned to them) (p.
42);
-fostering “onderzoek of
privé-studie” (research or
private study) of individual
members of the public (p.
42);
-“bijzondere taken” (special
tasks) (p. 42);
-“vorming en het onderhoud
van archieven […] bewaren
of preserveren van
informatie in de meest
ruime zin […] kerntaken”
(creation and maintenance
of archives, at least
conserving and preserving
information in a broad
understanding as core tasks)
(p. 49);
-“behoud van het cultureel
erfgoed op langere termijn”
(long-term preservation of
cultural heritage) (p. 49).

in de lees- of
studiezaal. In de
analoge wereld […]
boeken, tijdschriften,
naslagwerken,
krantenknipsels […]
beeldmateriaal”
(possibility to consult
the collection in the
reading room. In the
analog world […]
books, journals,
reference works, press
clippings […] visual
materials) (p. 41);
-“raadpleging ter
plaatse” (onsite
consultation) (p. 42);
-Article 15h does not
cover acts of
reproduction such as
downloading or
printing information (p.
42);
-“archiveren,
conserveren en
preserveren van
beschermd materiaal”
(archiving, conserving
and preserving
protected materials) (p.
49);
-due to new
technologies:
migration, reproduction
(p. 49).

otherwise) (p. 42);
-consultation only via
closed network in
equipped rooms in the
institution (p. 42);
-explanatory
memorandum does not
require the consultation
to take place on “daartoe
gemarkeerde
beeldschermen” (screens
marked to that end) (p.
42);
-Article 15h is
considered to be of
“regelend recht” (nonperemptory law), so
parties may enter
agreements determining
differently (p. 42);
-explanatory
memorandum notes that
the Copyright Directive
calls for the conclusion
of specific contracts and
promoting licenses
which benefit de
institutions in a balanced
way (p. 42);
-explanatory
memorandum notes that
agreements exist
between institutions and
right holders, but warns
for legal uncertainty (p.
49);
-Article 16n has no
significance for making
available or otherwise
public of the preserved
materials (p. 49).

Orphan Works
Directive
implementation in
Dutch Copyright Act,
2014 (explanatory
memorandum)

-“voor het publiek
toegankelijke
bibliotheken” (publicly
accessible libraries, p. 1,
7).

-“publieke taak” (Article
16o Dutch Copyright Act);
-“niet het behalen van een
direct of indirect
economisch of commercieel
voordeel nastreven” (no
commercial purpose,
Article 16o).

-heritage institutions
digitize their
collections and make
them available to the
public via internet (p.
2);
-“behouden en
restaureren van de
werken en het
verstrekken van voor
culturele en
onderwijsdoeleinden
bestemde toegang”
(Article 16o).

-Dutch legislator had to
implement directive (p.
1, 3), but discretionary
space to determine that
revenues may be
generated to cover the
costs of digitizing and
making available (p. 4);
-see further Articles 16o17 Dutch Copyright Act.

OTHER POLICY DOCUMENTS
Document

Commissie

View on the
library’s institutional
organization
-the report mentions

View on the library’s
purpose
-serving the
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View on the library’s
functions
-report mentions

Conditions for
exception to apply
-the report questions
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Auteursrecht 1998
(advice on copyright
law, neighboring
rights and new
media)

“openbare bibliotheken,
bibliotheken van
wetenschappelijke
instellingen en de
Koninklijke Bibliotheek”
(public libraries, libraries
of scientific institutions
and the Royal Library) (p.
32);
-“openbare,
wetenschappelijke of
andere bibliotheken”
(public, scientific or other
libraries) (p. 34);
-report mentions different
scenarios of consultation,
a.o. onsite via a network
environment; to users
outside the reading room
(p. 35, 36);
-“bestanden” (collections)
(p. 36).

“maatschappelijk belang dat
wordt gehecht aan
laagdrempelige en brede
toegankelijkheid tot
informatie op nietcommerciële basis”
(societal interest attached to
low-threshold and broad
access to information on a
non-commercial basis) (p.
32);
-the report does not aspire
to define the societally
desirable task of libraries
with regard to the types of
information products to be
offered (p. 34);
-the report mentions the
library’s “belangrijke rol
waar het gaat om het op
niet-commerciële grondslag
bieden van laagdrempelige
toegang tot een pluriform en
op objectieve criteria
samengesteld aanbod van
rechtmatig gepubliceerde
informatie” (important role
with regard to offering lowthreshold access to a
multiform and objectively
composed information
offering of lawfully
published information, on a
non-commercial basis) (p.
34);
-this role may be applicable
with regard to new media
(p. 34).

reprographic copying,
lending, on site
consultation and
document delivery (p.
33).

whether the Dutch
Copyright Act should
grant libraries the same
claims with regard to
new media (p.33);
-report mentions
reprography regulation,
lending rules regarding
physical exemplars, and
that onsite consultation
has traditionally been
free (p. 33);
-according to the report,
the freedom under
copyright law to perform
the library’s role must be
balanced against the
impact of the library’s
functioning on the
normal exploitation of
protected material (p.
34).

Commissie
Auteursrecht 2001
(advice on the
implementation of the
EC-Directive
Copyright and
Neighboring Rights
in the Information
Society)

-Committee focuses on
“de voor openbare
raadpleging ingerichte
ruimten van die
instellingen” (rooms
equiped for public
consultation, p. 23).

-Commission notes the
public interest in longt-term
accessibility of cultural,
artistic and public heritage
(p. 34).

-Commissie notes the
‘developed practice’ of
making available books
and magazines on site
of public and academic
libraries (p. 23);
-reproduction for
certain acts of
preservation (p. 34).

-Article 15h has a
regulatory character,
meaning that the use can
be subject to licenses
(p.23);
-Commission notes that
Article 15h is only
relevant for the making
available right (p. 23);
-regarding Article 16n,
Commission indicates to
be in favor of an explicit,
statutory exception for
preservation (p. 34).

Vereniging voor
Auteursrecht 2002
(VvA response to the
proposal to
implement the
Copyright Directive)

-VvA questions whether
‘closed network […] in
rooms equipped for public
consultation’ in Article
15h is the same as
‘dedicated terminals in
the buildings’ (p. 13);
-VvA emphasizes the use
of works from the library
collection (p. 13, 17).

-no commercial purpose (p.
17).

-enabling consultation
and preservation (p. 13,
17).

-VvA argues that ‘unless
otherwise agreed’ in
Article 15h is not the
same as ‘not subject to
purchase or licensing
terms’ (p. 13);
-VvA notes that
collection criterion
should be part of Article
15h (p. 13);
-VvA inquires how
Article 15h relates to the
other exceptions (p. 13);
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-VvA argues in favor of
limiting conditions in the
broad Article 16n (p.
17), such as a noncommerciality
requirement.
Dutch response to
the Green Paper
‘Copyright in the
Knowledge
Economy’, 2008

-in line with Article
5(2)(c) Copyright
Directive: “publiek
toegankelijk” (publicly
accessible, p. 2);
-“niet commerciële
instellingen” (noncommercial institutions,
p. 5);
-response mentions
“Europese digitale
bibliotheek” (European
digital library, p. 6);
-“collectie” (collection, p.
6).

-no commercial purpose (p.
2);
-“eigen plicht tot
digitalisering” (own duty of
libraries to digitize and
make available digitized
works, p. 6);
- libraries should be
statutorily facilitated within
copyright law to fulfil their
task as follows from
programs such as i2010
Digital Library (p. 8-9);
-“publieke taak” (public
task in unlocking cultural
heritage, p. 8).

-format changing,
digitization, and
making available of
digital versions via the
internet (p. 6).

-library exceptions are
deemed to have a
“constitutioneel
karakter” (constitutional
character), leading to a
plea for its mandatory
character (p. 5);
-according to the
response, licenses are
currently the starting
point (p. 6);
-the preservation
exception should be
clarified (p. 7-8).

View on the
library’s institutional
organization
-case mentions, but does
not elaborate “openbare
bibliotheken” (public
libraries) (1.6).

View on the library’s
purpose

View on the library’s
functions

Conditions for
exception to apply

x

-case centers around
so-called LiteROM, a
CD-ROM which
contains the full-text of
43.000 reviews of
Dutch literary works
etc., originating from
Dutch and Flemish
newspapers and
magazines, which
subscribed libraries can
make available for their
users to consult in the
reading room and, if
desired, to make a
print-out of the stored
articles (1.2, 6.2).

-according to the court,
the electronically
classified and saved
collection of information
which can be retrieved
electronically does not
constitute an electronic
press clippings or a
paper press clippings
included in a database to
which Article 15 Dutch
Copyright could apply
(6.2); court does not
answer the question of
whether a digital
(literary) press clippings
in general could be
covered by that
exception (6.2).

-“openbare bibliotheken”
(public libraries) (1.c.);
-“voor het publiek
toegankelijke instelling”
(publicly accessible
institution) (6);
-“openbare, door de
overheid gesubsidieerde
instellingen” (public
institutions,
governmentally
subsidized) (7);
-‘publicly accessible
institutions’ in art. 12(3)
Dutch Copyright Act also
encompasses “de
openbare bibliotheek”

-“ideële, cultuurpolitieke
doelstelling om aan
eenieder de mogelijkheid te
bieden zich […] kennis,
informatie en cultuur eigen
te maken” (idealistic,
cultural policy objective to
offer everyone the
opportunity to make oneself
familiar with knowledge,
information and culture)
(8);
-“in hun doelstelling een
winst- of commercieel
oogmerk ontbreekt” (their
objective lacks a for-profit
or commercial purpose) (8);

-making available,
among others, writings,
videos and CD-Roms
to library users for a
certain period of time,
against payment (1.c);
-making available to
further their objectives.

-art. 15c Dutch
Copyright Act: exclusive
right is turned into a
remuneration right for all
categories of works
except computer
programs, unless that
work is part of a data
carrier that contains data
and the work serves
exclusively to make said
data accessible (9);
-art. 15c asks for a case
by case assessment (11).

EXEMPLARY CASES
Case

LiteROM
(Rb The Hague 3
May 1995)

Uitgevers/
Bibliotheken
(Rb Amsterdam 18
December 2002)
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(public library) (8);
-“instelling” (institution)
(8).

-“brede cultuurpolitieke
functie” (broad cultural
political function) (8).

Stichting
Leenrecht/ VOB
(Hof The Hague 28
June 2011 no.
200.072.254/01)

-ruling of the Appeal
Court denotes the VOB
(Dutch Association of
Public Libraries) as “de
bibliotheken” (the
libraries) (2.1);
-“bestand van uit te lenen
werken van een
bibliotheek” (a library’s
collection of works to be
lent) (14).

x

-“uitlenen van een
exemplaar” (lending an
exemplar) (2.4);
-“verlenging” (renwal)
is part of the limited
time for which a work
is made available to a
user (15).

-renewal is not seen as a
new act of making
available in the sense of
Article 12(1)(3) Dutch
Copyright Act (15);
-agreements between the
parties cannot change the
interpretation of the
Copyright Act (24).

Stichting
Leenrecht/VOB
(HR 23 November
2012, NJ 2013/381)
[= cassation of Hof
The Hague 28 June
2011]

-ruling of the Supreme
Court denotes the VOB
(Dutch Association of
Public Libraries) as “de
bibliotheken” (the
libraries) (3.1(i)).

x

-“uitlenen van een
exemplar” (lending of
an exemplar) (3.1(i));
-the concept of
“uitlening” (lending)
must be interpreted in
conformity with
directive 2006/115/EG
(3.3);
-‘limited time’ in the
definition of lending is
not specified (3.3).

-relevant concepts must
be interpreted in
conformity with the
Rental and Lending
Rights Directive (3.3);
-Article 15c may provide
for a national
compensation scheme
(3.4.3);
-applying a
compensation system is
seen as an exception to
the exclusive right of
authors (3.6.1).

VOB/Stichting
Leenrecht
(Rb The Hague 3
September 2014,
C/09/445039 / HA
ZA 13-690)

-ruling mentions
“openbare bibliotheken”
(public libraries) (2.2);
-ruling mentions
“landelijke digitale
bibliotheek” (national
digital library) (2.12);
-ruling mentions that
libraries operate via the
internet to make e-books
available based on
licenses (2.12);
-“de bibliotheek” (the
library) (4.18);
-“publiek toegankelijke
instellingen” (publicly
accessible institutions)
(4.30);
-“instelling” (institution)
(4.30).

-ruling mentions “culturele
activiteiten” (cultural
activities) as one of the
objectives of the Rental and
Lending Rights Directive, a
purpose which could be
served by the library
activity of e-lending (4.15).

-public libraries have
lent physical books of
old (2.2);
-central to the case is elending in the sense of
a one copy one user
model (4.6).

-for lending of physical
books, libraries transfer
compensation according
to Article 15c Dutch
Copyright Act (2.2);
-ruling mentions
indications that digital
lending is not covered by
Article 15c (2.8-2.12);
-ruling finds that Article
2(1)(b) Rental and
Lending Rights Directive
defines “uitlening”
(lending) in a technology
neutral way (4.12);
-court observes that text,
recitals, legislative
history and objectives of
the directive do not give
a definitive answer
regarding its
applicability to e-lending
(4.12-4.15).

Lira en Pictoright
/Gemeente Leiden)
(Rb Den Haag 17
December 2014,
C/09/450801/ HA ZA
13-1049)

x [case concerns an
archive which had
digitized the entire
archives of seven
newspapers from 17202006, in the case referred
to as “het digitale
archief”, the digital
archive (2.6);
since start of the case, the
works involved have been
blacked out in the digital

x [court states that archives
targeted by Article 16h
Dutch Copyright Act do not
serve for profit purposes
(4.10)].

x [the digital archive
was freely consultable
via various domain
names (2.6);
the possibility to order
copies from the digital
archive, against
payment, was
discontinued in 2012
(2.7). Legal status: see
conditions;
-digitization for

-for Article 16h, one
ground is threat of decay,
if not acute then at least
present (4.11);
-according to court,
preservation does not
have to be sole goal: all
reproductions necessary
for maintenance are
covered in light of aims
Article 16n (4.11);
-court: Article 15h Dutch
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archive (2.8)].

preservation purposes
(4.11) ].

Copyright Act is
expressly limited to
consultation via
terminals in the buildings
of the archive, so online
consultation of the
digital archive cannot be
equated with
consultation on the
premises (4.12).

VOB/Stichting
Leenrecht
(Rb The Hague 1
April 2015,
C/09/445039 / HA
ZA 13-690)
[= preliminary
request following Rb
The Hague 3
September 2014]

-see the 2014 judgment;
-“instellingen”
(institutions) (7.5, 7.6,
7.16);
-“de server van de
instelling” (the server of
the institution) (7.9).

-see the 2014 judgment.

-see the 2014 judgment.

-see the 2014 judgment.

Van Bennekom
/Stichting
Internationaal
Instituut voor
Sociale Geschiedenis
(Rb Amsterdam 20
May 2015,
C/13/564327/ HA ZA
14-465)

x [case concerns archives
with a digital catalog
which is online
consultable (2.2)].

x [the archives facilitate
historical research (2.2);
the institute of which the
archives are part makes its
collections publicly
available for use in
research,
teaching, and private study,
as part of its mission].

x [the archives allowed
online consultation and
ordering of digital
scans (2.5); legal status:
see conditions].

-court confirms that
Articles 15h and 16n,
which target archives
without a for profit
purpose, provides the
right to digitize works
from the collection and
make them available via
a closed network in the
buildings (4.5). No
online access. Not for
profit goals, societal duty
and notice and take
down do not change this
(4.7, 4.8). In concrete
circumstances, freedom
of information may
prevail (4.8).

Stadsarchief
Rotterdam
/Pictoright
(Hof Amsterdam 21
February 2017)
[continuation of
Rb Amsterdam 23
July 2014,
C/13/519351 / HA
ZA 12-717 and Rb
Amsterdam 10 June
2015, C/13/519351 /
HA ZA 12-717
(Pictoright/Stadsarchief Rotterdam)]

x [case concerns an
archive which functioned
as a municipal service
(2.4)].

x [Stadsarchief: statutory
obligation to digitize the
archive (2.4);
-court: EU legislator has
recognized the position of
archives fulfilling a public
function, but has not
deemed it so special as to
consider a general
exception to authors’ rights
suitable (3.4.2)].

x [functions of
Stadsarchief: managing
historical information
and the digital archive
(2.4);
-Stadsarchief made
works available online
and allowed ordering of
the works against
payment, but webshop
has been offline since
2012. Legal status:
Pictoright’s required
ban granted by court
(3.1)].

-Articles 15h and 16n
Dutch Copyright Act not
explicitly mentioned;
-court: an exception to
the current balance of
interests requires proof
of specific circumstances
to refrain from a ban
(3.4.3);
-court: in this concrete
case, strengthening the
general prohibition
stemming from
copyright law with
damages may lead to
undesirable chilling
effect (3.5.3).
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