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Pillar One: A Giant with Feet of Clay

Stef van Weeghel

Professor of international tax law University of Amsterdam

Chair of the board of trustees IBFD

Luc and I were advocaat and partners at Stibbe; Luc in Brussels, I in Amsterdam.
We worked together on challenging international transactions, we shared our pas-
sion for international taxation (although Luc has much broader coverage than I),
we both pursued academic work next to our practice, and we even rode our bicycles
together. One day, Luc sent me an email with the request that I call him for “an ur-
gent non-professional matter”. I called Luc and he stated as a matter of fact that he
and I, along with another friend from Brussels, should go on a four-day snow scooter
trip in Lapland, along the Russian border into Norway and then back to Ivalo in
Finland." And so we did. During the days we travelled through snow and saw few liv-
ing creatures except deer, while during the evenings we behaved as true tax nerds and
discussed various themes of his PhD project that he was about to finish. Throughout
the years we frequently connected when difficult issues arose that needed proper re-
flection. I treasure the friendship.

1. Introduction

Although a festschrift often contains a wealth of solid technical contributions, it
also allows for contributions of a more reflective nature. And so it is that I will
reflect on Pillar One of the OECD Two-Pillar Project, which the OECD calls the

Two-Pillar Solution. The thrust of this contribution is that the Pillar One project
will collapse under its own weight.

1. Luc will recall that our guide had a penchant for alcoholic drinks, but we made it all the way.
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Stef van Weeghel

2. From Digital to Residual Profit

It is almost ten years ago that the OECD released the final report on Action 1:
“Addressing the Tax Challenges of the Digital Economy”? That report was an in-
teresting document that in essence showed how the OECD tried to come to grips
with a digitalising global economy. It was almost a collection of essays ranging
from repeating fundamental principles of taxation, a description of information
and communication technology developments and business models and the per-
ceived challenges. Before some elements of that report are discussed and before
the sequence of events after that report is addressed, it is worth revisiting the orig-
inal task presented by Action 1:

“Identify the main difficulties that the digital economy poses for the applica-
tion of existing international tax rules and develop detailed options to address
these difficulties, taking a holistic approach and considering both direct and
indirect taxation. Issues to be examined include, but are not limited to, the
ability of a company to have a significant digital presence in the economy of
another country without being liable to taxation due to the lack of nexus under
current international rules, the attribution of value created from the generation
of marketable location relevant data through the use of digital products and
services, the characterisation of income derived from new business models, the
application of related source rules, and how to ensure the effective collection of
VAT/GST with respect to the cross-border supply of digital goods and services.
Such work will require a thorough analysis of the various business models in
this sector”?

Also interesting is the declaration by the G20 leaders, reproduced in the intro-
ductory chapter to the report and which was apparently taken as guidance for the
work on Action 1:

“In a context of severe fiscal consolidation and social hardship, in many coun-
tries ensuring that all taxpayers pay their fair share of taxes is more than ever a
priority. Tax avoidance, harmful practices and aggressive tax planning have to
be tackled. The growth of the digital economy also poses challenges for inter-
national taxation. We fully endorse the ambitious and comprehensive Action

2. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/
G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2015.

3. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/
G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2015, 16, para. 3.
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Plan - originated in the OECD - aimed at addressing base erosion and profit
shifting with mechanism to enrich the Plan as appropriate. We welcome the
establishment of the G20/OECD BEPS project and we encourage all interested
countries to participate. Profits should be taxed where economic activities de-
riving the profits are performed and where value is created [...] (G20, 2013)”*

One could say that these two citations capture the struggle right from the start of
the project to the publication of the draft Multilateral Convention to Implement
Amount A of Pillar One (MLC).? Is the project about taxing companies that have
a significant digital presence in a country without the traditional nexus or is the
project about base erosion and profit shifting (BEPS)? The report does not an-
swer that question, although the conclusions seem to direct the reader more to
the BEPS concerns than to those relating to the digitalisation of the economy. The
summary of the conclusions and next steps tells us that the Task Force on the
Digital Economy (TFDE) considered several options to address the broader tax
challenges raised by the digital economy.® The thrust of the options and conclu-
sions at that point seemed to be that the TFDE was quite happy with the BEPS
measures in the belief that these would “mitigate some aspects of the broader tax
challenges”” Options that were not recommended at that stage included i) using
the new nexus in the form of a significant economic presence; ii) withholding tax
on certain types of digital transactions; and iii) the equalisation levy.® And, as we
know, further work was recommended.

The following sequence of events we also know. The interim report of 2018’ reflect-
ed a difference of views and concluded that more work was needed. From there
the project morphed from its focus on highly digitalised businesses to those same
businesses plus others with a revenue threshold of 750 million euro, to automat-
ed digital services (ADS) and consumer-facing businesses (CFB), also with a 750
million euro threshold, to comprehensive coverage with a turnover threshold of

4. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/
G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2015, 16, para. 4.

5. The MLC was published by the OECD on 11 October 2023.

6. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/
G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2015, chapter 10.

7. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/
G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2015, 148, para. 383.

8. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/
G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2015, 148, para. 383.

9. OECD, Tax Challenges Arising from Digitalisation - Interim Report 2018: Inclusive Framework on
BEPS, OECD/G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2018.
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20 billion euro and a profitability threshold of 10% of gross revenue.'® In a six-year
period the focus moved from digitalised businesses to all businesses with high
profit margins. In that same process the number of in-scope businesses shrank
significantly to an estimated 100. The rationale for the outcome remains a mystery.
If Pillar One is meant to address the digitalisation of business, it begs the question
why all types of business that meet the revenue and profitability thresholds are in
scope, and if the rationale is to address remaining BEPS issues then the question is
why does it cover only 100 companies, exclude certain industries and, moreover,
why was Pillar Two not deemed sufficient to address the remaining BEPS issues?

3. Overarching Principles of Tax Policy and the MLC

The Action 1 report enunciates overarching principles of tax policy and mentions
neutrality, efficiency, certainty and simplicity, effectiveness and fairness, flexibility
as well as equity."

On review of the MLC, one could question whether any of these principles have
been served. The MLC comes across as a heavily negotiated US-style joint-venture
contract rather than as an instrument based on the abovementioned principles.
Moreover, as I will discuss below in section 6 (‘Stability: Entry into Force and
Termination’), serious questions could arise as to whether there is any realistic
prospect that the MLC will bring stability to the international tax regime.

Before I address the question of if and to what extent the MLC reflects any of the
mentioned principles, I offer a few thoughts on the formulary approach embodied
in the MLC. Formulary apportionment was already considered in the Mitchell
B. Carroll report, but then rejected.”> While formulary apportionment was still
used in particular industries and even condoned in Article 7(4) of the 1963 OECD
Draft Double Taxation Convention on Income and Capital, it was subsequently

10.  See G.S. COOPER, “Building on the Rubble of Pillar One”, Bulletin for International Taxation 2021,
November/December, 533.

11.  OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report, OECD/
G20 Base Erosion and Profit Shifting Project, Paris, OECD Publishing, 2015, 20, para. 10.

12.  LEAGUE OF NATIONS, M.B. CARROLL and R.C. JONES, Taxation of foreign and national enter-
prises: a study of the tax systems and the methods of allocation of the profits of enterprises operating in
more than one country, Geneva, League of Nations, 1932, 190.
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fiercely rejected and regarded as inferior to the separate enterprise method. A few
citations from the 1979 Transfer Pricing report are telling"*:

“Proposals for radical reformulations of the approach to intra-group transfer
pricing which would move away from the arm’s length approach towards so-
called global or direct methods of profit allocation, or towards fixing transfer
prices by reference to predetermined formulae for allocating profits between
affiliates, are not endorsed in this report.

[...]

Such methods would necessarily be arbitrary, tending to disregard market con-
ditions as well as the particular circumstances of the individual enterprises and
tending to ignore the management’s own allocation of resources, thus produc-
ing an allocation of profits which may bear no sound relationship to the eco-
nomic facts and inherently running the risk of allocating profits to an entity

which is in truth making losses (or possibly the contrary)”*

As recent as 2022, the OECD Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations state the following:

13.

14.

“1.24 The transition to a global formulary apportionment system therefore
would present enormous political and administrative complexity and require
a level of international cooperation that is unrealistic to expect in the field of

OECD, Transfer Pricing and Multinational Enterprises, Report of the OECD Committee on Fiscal
Affairs, Paris, OECD Publishing, 1979.

OECD, Transfer Pricing and Multinational Enterprises, Report of the OECD Committee on Fiscal
Affairs, Paris, OECD Publishing, 1979, 14, para. 14. See also ]. NEIGHBOUR, OECD Observer,
2002: “Applying transfer pricing rules based on the arm’s length principle is not easy, even with the
help of the OECD’s guidelines [...] But replacement systems suggested so far would be extremely
complex to administer. The most frequently advocated alternative is some kind of formulary appor-
tionment that would split the entire profits of an MNE among all its subsidiaries, regardless of their
location. But proponents of such alternatives not only have to show that their proposals are theoret-
ically “better” but that they are capable of winning international agreement. Not easy, since the very
act of building a formula makes it clear what the outcome is intended to be and who the winners and
losers will be for a given set of factors. Tax authorities would naturally want the inputs to reflect their
assessment of profit. Questions like how to apportion intellectual capital and R&D between jurisdic-
tions would become contentious. Such problems would make it very difficult to reach agreement on
the inputs to the formula, particularly between parent companies in wealthy countries and subsid-
iaries in poorer ones. ALP avoids these pitfalls as it is based on real markets. It is tried and tested,
offering MNEs and governments a single international standard for agreements that give different
governments a fair share of the tax base of MNEs in their jurisdiction while avoiding double taxation
problems. Moreover, it is flexible enough to meet new challenges, such as global trading and electronic
commerce. Governments so far appear to agree: much better to update the existing system than start
from scratch with something new. [italics added, SYW].
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international taxation. Such multilateral coordination would require the in-
clusion of all major countries where MNEs operate. If all the major countries
failed to agree to move to global formulary apportionment, MNEs would be
faced with the burden of complying with two totally different systems. In other
words, for the same set of transactions they would be forced to calculate the
profits accruing to their members under two completely different standards.
Such a result would create the potential for double taxation (or under-taxation)
in every case.

1.25 There are other significant concerns in addition to the double taxation
issues discussed above. One such concern is that predetermined formulae are
arbitrary and disregard market conditions, the particular circumstances of the
individual enterprises, and management’s own allocation of resources, thus
producing an allocation of profits that may bear no sound relationship to the
specific facts surrounding the transaction. More specifically, a formula based
on a combination of cost, assets, payroll, and sales implicitly imputes a fixed
rate of profit per currency unit (e.g. dollar, euro, yen) of each component to
every member of the group and in every tax jurisdiction, regardless of differ-
ences in functions, assets, risks, and efficiencies and among members of the
MNE group. Such an approach could potentially assign profits to an entity that
would incur losses if it were an independent enterprise.”

In the Action 1 report formulary apportionment was not in sight.

Following the Action 1 report, the 2018 interim report revisited the challenges
posed by the digitalisation of the economy and reflected disagreement among the
various members of the Inclusive Framework regarding the need to comprehen-
sively change the existing tax rules. It concluded:

“With this in mind, the members of the Inclusive Framework have agreed to
undertake a coherent and concurrent review of the two key aspects of the ex-
isting tax framework, namely the profit allocation and nexus rules that would
consider the impacts of digitalization on the economy, relating to the principle
of aligning profits with underlying economic activities and value creation.”

The two pillars appeared in the 2019 policy note.”® A distinction was made be-
tween the first pillar on allocation of taxing rights including nexus issues and a

15.  OECD/G20 Base Erosion and Profit Shifting Project Addressing the Tax Challenges of the
Digitalisation of the Economy - Policy Note as approved by the Inclusive Framework on BEPS on
23 January 2019.
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second pillar that was going to address BEPS issues and in connection with that
pillar the policy note hinted at minimum taxation. Amount A appeared in the
2020 statement'® and introduced the formulaic approach for profits arising from
automated digital services and consumer-facing activities to the extent of “residual
profits” That concept then morphed into the formulary apportionment that found
its way into the MLC. It is remarkable that neither the 2020 statement nor any sub-
sequent OECD document explains why formulary apportionment was embraced
despite the major problems that were until recently associated with that approach.

4. A Conceptually Simple System Got Compromised

Conceptually a move from the separate enterprise method to global formulary ap-
portionment would be fairly straightforward."” If global formulary apportionment
were the only system and if that system were to have a common tax base, the most
important challenge would probably be to find a consistent sourcing methodol-
ogy. Of course, in practice there would be more challenges, such as attributing
the profit and associated tax liability to the various subsidiaries in a multinational
group, but the problem of combining the separate enterprise method with for-
mulary apportionment and the resulting avoidance of double taxation concerns
would be avoided. However, that is not what happened. The MLC gives us the
worst of all worlds, a system that is an overlay onto the separate enterprise meth-
od and one that is even compromised in its own mechanism, by introducing an
Amount B and a marketing and distribution safe harbour adjustment. And while
the sourcing is complicated, the avoidance of double taxation system stretches the
mind. Again conceptually, that system could be fairly straightforward - group en-
tities with residual profit determined in the same fashion as the determination of
Amount A would be entitled to exemption or credit on a pro-rata basis. But that
is not what happened; the avoidance of double taxation mechanism distinguishes
between various tiers according to profitability.

The MLC in fact embodies the tension in the system and the opposing interests
of the various groups of countries in the Inclusive Framework, but also of affected
multinationals. The focus on ADS and CFB disappeared probably because it was

16.  OECD, Statement by the OECD/G20 Inclusive Framework on BEPS on the Two-Pillar Approach to
Address the Tax Challenges Arising from the Digitalisation of the Economy, January 2020, OECD/G20
Inclusive Framework on BEPS, Paris, OECD, 2020.

17.  In practice and in the transition from the separate enterprise method formulary apportionment
would nevertheless be complicated.
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not acceptable to the United States that the focus would be mostly on its digi-
tal giants and the tiered avoidance of double taxation mechanism was probably
intended to make the so-called ‘hub’ countries give up more taxable profit than
some jurisdictions with large economies that would otherwise forego taxation.
The MLC with all its definitions, exceptions and enormous detail is a monster that
will be impossible to apply except for a handful of super specialists. None of the
overarching principles of tax policy mentioned in the Action report (neutrality,
efficiency, certainty and simplicity, effectiveness and fairness, flexibility as well as
equity) will be served by the MLC.'®

5. Administrability and the Rule of Law

While the MLC allocates profit and allows the contracting states to tax that profit,
and provides for avoidance of double taxation, tax certainty and dispute resolu-
tion mechanisms, it does not actually create the operative rules that enable the
contracting states to actually levy the tax in respect of the profit allocated to them.
Perhaps a domestic statute could be as simple as referring to the MLC and stating
that any amount of profit allocated to the particular country pursuant to the MLC
will be taxable in that country with a tax at a rate equivalent to the prevailing cor-
porate income tax rate of that country. Such approach would be quite exceptional,
and in that simple approach, procedural rules would presumably have to be enact-
ed to give effect to the MLC.

The objective of the MLC seems to be quite clear: the coordinating entity files the
Amount A tax return and common documentation package with the lead tax ad-
ministration and, subject to exceptions including a review by a scope review panel
of listed parties, a review panel of affected parties, and, as the case may be, a review
by a determination panel, the market countries that are entitled to tax Amount A
will be told by the lead tax administration which part of Amount A they are enti-
tled to tax and the relieving jurisdictions are told how much relief they will have to
grant. Given the complexity of the determination of Amount A and of the relief
mechanism, no taxpayer or government will be inclined to pursue a review of the
domestic tax liability or relief obligation before the local courts. Effectively, the
result is that a part of a country’s corporate income tax system is no longer sub-
ject to adjudication by its domestic courts. While adjudication of legal issues by

18.  Perhaps one could say that certainty is within reach if an MNC and affected countries would accept
that a relatively small group of countries would determine the Amount A tax liability and the corre-
sponding relief. See MLC, Section 2 - Tax Certainty Framework for Parts II to IV (Amount A).
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international courts or tribunals is, as such, not exceptional, it is exceptional that
one of the most fundamental elements of sovereignty (i.e., the determination of a
local tax liability under local law) will be taken out of the scope of the domestic
legal system as a result of the MLC.

In addition, the price that the contracting parties pay for the right to levy tax in
respect of a part of Amount A is to give up their jurisdiction with respect to digital
services taxes or relevant similar measures.

6. Stability: Entry into Force and Termination

The MLC will essentially enter into force if thirty states deposit an instrument of
ratification, acceptance or approval and if these deposits represent a total of 600
points out of 999 points. Because the United States is allocated 486 points, this
mechanism is a complicated way of saying that the MLC will enter into force only
if the United States joins. As we know, the prospect of the United States depositing
an instrument of ratification of the MLC is extremely slim. Even though ideas to
circumvent a two-thirds majority in the Senate have been floated, the reality seems
to be that such a majority is necessary — and another reality is that this majority is
highly unlikely to be achievable.

While termination provisions of tax treaties are generally not the most interesting,
the termination provision of the MLC is highly relevant. Article 51(2) provides as
follows:

“If the withdrawal of any party from this convention pursuant to article 50 caus-
es the total points represented by the remaining parties, as set out in Annex 1,
or in the most recently updated assignment of points pursuant to article 47(4),
to fall below 550 points, the convention shall terminate as of the effective date
of that withdrawal”

This means, effectively, that if the United States withdraws from the convention
(which is hypothetical because it will presumably never join) the number of points
does fall below 550 and the convention terminates. It is important to note that
while ratification of a treaty by the United States needs a two-thirds majority in the
Senate, a treaty can be terminated by the president."” In other words, if the MLC

19.  Cong. Rsch. Serv., Passage of Orders, Resolutions, or Votes, Constitution Annotated, www.law.cor-
nell.edu/constitution-conan/article-2/section-2/clause-2/breach-and-termination-of-treaties.
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were to enter into force, its continued existence would depend on a decision by
any current or future US president. Should the United States choose to terminate,
the other contracting parties would be unable to effectuate the taxation rights that
they created in their domestic laws with the MLC as safeguard to exercise the
taxation rights.

7. Conclusion

While the draft persons of the MLC can be complimented for their legal drafting
skills, the resulting draft is a creature that is likely to collapse under its own weight.
It is too unprincipled, too complicated, it causes tension with tax sovereignty and
the rule of law, and, moreover, if it were ever enter to into force at all, its continued
existence would be subject to the decision of the US president.

It seems that at this point the only tangible result of the Pillar One project is that
enormous resources have been deployed to discuss, negotiate and draft, that these
resources have not been deployed to examine other possibilities to allow for more
source-state taxation and, importantly, that the introduction of digital services
taxes and other similar taxes has been delayed.

It is also a bit of a paradox that the country that has been a staunch supporter of
Pillar One and Pillar Two, so far, is unlikely to join either of these pillars.
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